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REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. This is a review of a
publ i shed decision of the court of appeals! that affirmed in part
and reversed in part the judgnent of the Circuit Court for

M | waukee County.? The questions before this court stem from

! Estate of Kriefall v. Sizzler USA Franchise, | nc.
(Kriefall I1), 2011 W App 101, 335 Ws. 2d 151, 801 N.W2d 781.
The first case involving the Kriefalls, Estate of Kriefall .
Si zzler USA Franchise, Inc. (Kriefall 1), 2003 W App 119, 265
Ws. 2d 476, 665 N W2d 417, addressed issues of federal
preenpti on and has no bearing on our decision today.

2 The Honorabl e Charles F. Kahn, Jr. presided.
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damages sustained because of food contamnated by E. col
0157: H7 pathogens at two Sizzler Steak House restaurants in the
M | waukee area.? The plaintiffs in the wunderlying actions
settled years ago, and the clains now before us relate to the
apportionnment of liability and costs anobng those who were
defendants in the underlying actions.

12 The parties raise five issues, and we affirm the
deci sion of the court of appeals on all issues. First, we hold
that Sizzler is entitled to recover consequential damages for
Excel's breach of inplied warranties in the parties' neat supply
contract, notwithstanding limting |anguage in the Continuing
Guar anty. Second, Sizzler also is entitled to indemity from
Excel for the entirety of Sizzler's $1.5 million advance parti al
paynment to the Kriefall famly because the paynent was not
voluntary and the jury found that Sizzler was zero percent
liable for the E. coli contam nation. Third, pursuant to the

Hol d Harm ess Agreenent and QGuaranty/Warranty of Product (Hold

®E. coli 0157:H7 is a type of bacteria that can cause

stomach cranping, diarrhea, vomting, and fever; in sonme cases,
the infection may be life threatening. Center for Disease
Control and Prevention, Escherichia coli 0157:H7 and ot her Shiga
t oxi n- produci ng Escherichi a col i (STEQ)

http://ww. cdc. gov/ nczved/ di vi si ons/ df bnd/ di seases/ ecol i _0157h7/

#what (last visited June 22, 2012). The E. coli 0157:H7
bacteria occurs naturally in the digestive tracts of rum nant
animal s such as cattle. 1d. A mgjor cause of human infection
from E. coli 0157:H7 is consunption of food that has been in
contact with feces of cattle. Id. Al though nunerous fornms of
E. coli bacteria exist, the primary source of human sickness is
0157:H7. 1d. Accordingly, all subsequent discussion of E. coli

refers to the 0157: H7 form
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Harm ess Agreenent), Excel is required to indemify E& for
paynments E& made to certain non-Kriefall plaintiffs in exchange

for Pierringer releases;* however, Excel's obligation extends

only so far as its apportioned liability, which is 80 percent.
Fourth, Excel is not required to indemify E&B for paynents that
Federal |nsurance Conpany nade on E&B' s behalf in settling the
non- Kri ef al | plaintiffs’ cl ai ns. Fifth, and finally,
notwi thstanding the jury's determnation that Sizzler was zero
percent responsible for the E. <coli contamnated food that
caused the illnesses of so many people, Sizzler may not recover
attorney fees from Excel because the exception to the Anerican

Rule stated in Winhagen v. Hayes, 179 Ws. 62, 190 N.W 1002

(1922), does not apply here.
| . BACKGROUND

13 In late July and early August 2000, approxinmately 150
peopl e becane ill from ingesting food contamnated with E. col
at two Sizzler Steak House restaurants in the M| waukee area.
Their illnesses ranged from diarrhea and cranps to, in the case
of three-year-old Brianna Kriefall, death.

14 Excel Corporation processed and distributed the
contam nated neat that was the source of the E. coli pathogens.
Excel's role in the contamnation was confirned by tests of

seal ed packages of Excel's tri-tip beef that had been shipped to

* Such releases derive their name from the form of rel ease
approved by this court in Pierringer v. Hoger, 21 Ws. 2d 182
124 N.W2d 106 (1963). A Pierringer release inputes to the
settling plaintiff any liability in contribution that the
settling defendant may have. 1d. at 193.

4
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Sizzler restaurants; also, Excel eventually stipulated to its
meat havi ng been the source of the E. coli.

15 Excel's cont am nat ed nmeat was di stributed to
franchi sees of Sizzler USA Franchise, Inc. (Sizzler). Sizzler's
franchi see here, E&B Managenent Co., Waukesha (E&B), operated
two Sizzler Steak House restaurants in the M| waukee area. E.
coli contamnation occurred at both restaurants, although the
W sconsin Departnment of Health and Famly Services classified
the two outbreaks as separate occurrences, caused by different
food handling errors. There was testinony at trial that
numerous food handling procedures enployed at E&B's Sizzler
restaurants failed to conply with established standards for safe
food handling, including using the sanme utensils to handle raw
meat and ready-to-eat foods, cutting raw neat near ready-to-eat
foods, and storing raw neat and ready-to-eat foods in close
proximty.

16 Many of those sickened by the MIwaukee E. coli
contam nation asserted clains against Excel, Sizzler, E&B, E&B' s
sharehol ders, and Sysco Food Services of Eastern Wsconsin, the
local distributor for Excel's neats. The clainms included
negligence, strict liability, and breaches of inplied warranties
of nmerchantability and fitness. Over the course of negotiations
and pre-trial preparations, the plaintiffs' clains were broadly
classified into two groups. One group, the Kriefall plaintiffs,
includes Brianna Kriefall's estate, and Brianna's nother, father
and brother. The plaintiffs in the second group, referred to
collectively as the "non-Kriefall plaintiffs,”™ have proceeded

5
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separately and were subject to different settlenent proceedi ngs
than the Kriefall plaintiffs.

M7 Prior to trial, the Kriefall plaintiffs settled wth
Excel, E&B, Sizzler, and their insurers.® The Kriefalls received
$10.5 mllion, including $8.5 mllion in settlenent of clains
against Excel, and $2 nmillion in settlenent of clains against
E&B and Sizzler. Excel paid the entire $10.5 million anount.

18 The 138 non-Kriefall plaintiffs also settled their
claims. The plaintiffs received differing anounts, depending on
the severity of their injuries. Settlenments for the non-
Kriefall claims were paid from a fund adm nistered by one of
E&B' s insurers, Secura Insurance Co. The fund included the
policy limts under E&B' s Secura policy, $3.5 mllion, as well
as another $1 mllion from Federal |Insurance that provided
coverage to E& as an additional insured under a policy issued
to Sizzler. In total, the non-Kriefall plaintiffs were paid
approximately $3.5 mllion. The remaining anmount from the
settlement fund, approximately $1 mllion, was paid to the
Kriefalls on behalf of Sizzler as an advance paynent pursuant to
Ws. Stat. § 885.285 (2009-10).°

E After all of the plaintiffs' clains were settled,

Excel, Sizzler, E& and their respective insurers went to trial

> Sysco Food Services of Eastern Wsconsin and E&B's
sharehol ders were given rel eases. Those parties' liability is
not at issue here.

® All subsequent references to the Wsconsin Statutes are to
t he 2009-10 versi on unl ess ot herw se indicat ed.
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to apportion liability anmong them The jury found that Excel
was 80 percent liable, E& was 20 percent liable, and Sizzler
was not |iable. The parties then sought to apply certain
contractual and common |aw doctrines in the assignnent of the
ultimate responsibility for the settlenent ampunts  anong
t hensel ves.

10 Much of the parties' dispute turns on three conponents
of the contractual relationship governing Excel's distribution
of neat to Sizzler's restaurants. First, the Boxed Beef Sales
Confirmation and Contract (Boxed Beef contract) affected Excel
and Sizzler's relationship for the sale and purchase of neat
pr oduct s. That docunent, renewed yearly, set forth the anounts
of certain cuts of beef that Sizzler agreed to purchase from
Excel . The Boxed Beef contract included tri-tip steaks that
were the source of the E. coli contamnation at the M I waukee
Si zzl er restaurants.

11 Second, in 1997, Excel had sought to participate as a
supplier of neat for Sizzler's restaurants.’ In the parties’
agreenent, Excel was required to provide Sizzler with a guaranty
that Excel's beef products conplied with various federal, state
and | ocal food safety |aws. This guaranty, referred to as the

"Continuing Guaranty," provides, in relevant part:

Excel Corporation (Seller), hereby states that each
and every article contained in and conprising each

" Excel had previously participated as one of Sizzler's neat
suppliers, but after a separate E. coli outbreak in the early
1990s, which Sizzler suspected was attributable to Excel neat,
Sizzler term nated Excel as a neat supplier.



No. 2009AP1212 & 2010AP491

shi pment or other delivery hereafter made by Seller,
to or on the order of Sizzler International, Inc.
(Buyer), is hereby guaranteed, as of the date of each
such shipment or delivery, to be:

1. Not adulterated or msbranded wthin the
meaning of the Federal Food, Drug and Cosnetic
Act

This Guaranty shall not render Seller liable for
any incidental or consequential damages of whatsoever
nature nor shall it extend to the benefit of persons
or corporations other than Sizzler International, Inc.
or its affiliates.?®

12 Third, Excel entered into a Hold Harm ess Agreenent
with its regional distributor, Sysco Food Services of Eastern
W sconsi n. The Hold Harm ess Agreenent provides, in relevant

part, that Excel, as Seller:

agrees to defend, indemify and hold harm ess Buyer
and its enployees, officers, directors and custoners
(individually, an "Indemitee") from all actions,
suits, clains and proceedings ("Clains"), and any
j udgnent s, damages, fines, costs and expenses
(including reasonable attorneys’ f ees) resul ting
therefrom . . . provi ded, however, that Seller's

i ndemmi fication obligations hereunder shall not apply
to the extent that Cains are caused by the negligent
acts or om ssions of Buyer or any other third party.

Excel does not dispute that wunder the |anguage of the Hold
Har m ess Agreenment, E&B is covered as a "custoner" of the Buyer,

Sysco Corp

8 It is undisputed that Sizzler USA Franchise, Inc. is an

"affiliate" of Sizzler International, Inc.; Sizzler USA is a
wholly owned subsidiary of Sizzler International. Sizzl er
International, Inc. has had no role in this litigation, and any

reference to "Sizzler" refers to Sizzler USA Franchise, |nc.
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113 Wth this background, we turn to the discussion of the
parties' individual clainms before this court.
[1. DI SCUSSI ON
A.  Standard of Review
14 Sone of the issues turn on the |anguage of the
parties' contracts. Contract interpretation presents a question
of law that we review i ndependently of previous decisions of the
circuit court and the court of appeals, but benefitting from

their discussions. Admanco, Inc. v. 700 Stanton Drive, LLC,

2010 W 76, 9115, 326 Ws. 2d 586, 786 N W2d 759. W are also
required to interpret and apply statutes that interact with the
parties' contracts, which present additional questions of |aw

for our independent review. See Colunbus Park Hous. Corp. V.

City of Kenosha, 2003 W 143, 919, 267 Ws. 2d 59, 671 N w2ad

633.

15 1In regard to Sizzler's claim for equi t abl e
indemmification, we are asked to review the court of appeals'
reversal of the «circuit court's discretionary denial of
equitable relief to Sizzler. Di scretionary decisions are upheld
if they are based on the relevant facts and apply a proper

standard of |[|aw. Wnhoff v. Vogt, 2000 W App 57, 19113, 233

Ws. 2d 673, 608 N W2d 400. However, "[a]n exercise of
di scretion based on an erroneous application of the law is an

erroneous exercise of discretion.” State v. MCallum 208

Ws. 2d 463, 473, 561 N.W2d 707 (1997).
116 Finally, whether a party is entitled to attorney fees
under an undisputed factual scenario is a question of |aw that

9



No. 2009AP1212 & 2010AP491

we review independently. See DeChant v. Monarch Life Ins. Co.

200 Ws. 2d 559, 568, 547 N.W2d 592 (1996).
B. Inplied Warranties

17 The first issue we consider is whether the limtation
of damages provision set out in the Continuing Guaranty prevents
Sizzler fromrecovering consequential damages for Excel's breach
of the inplied warranties of nerchantability and fitness.® The
circuit court granted summary judgnent in favor of Excel on
Sizzler's claim for consequential damages for breach of the
warranties expressed in the Continuing Guaranty. However, the
circuit court allowed Sizzler to proceed to the jury on
consequenti al danages on a theory of breach of inplied
warranties of merchantability and fitness under the Boxed Beef
contract.

118 In allowing the claimunder the Boxed Beef contract's
inplied warranties to proceed, the circuit court reasoned that
the Ilanguage of the Continuing Guaranty applied to those
warranties created by the Continuing CGuaranty, but that the
GQuaranty did not address the inplied warranties of fitness and
merchantability. The court reasoned that provisions of the
Uni form Commercial Code (UCC), Ws. Stat. § 402.314 and Ws.
Stat. 8§ 402.315, provide warranties that are inplied in every

contract for the sale of goods, wunless expressly excluded.

® Sizzler sought lost profits, franchise fees, and out-of-
pocket expenses as consequential damages.

10
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Therefore, the terns of the Continuing Guaranty did not affect
inplied warranti es under the Boxed Beef contract.

129 The jury awarded Sizzler $7,161,000 as damages for
Excel's breaches of inplied warranties of fitness and
merchantability. The court of appeals affirnmed, concluding that
"the incidental -and-consequential-danages |imtation in the
Continuing Guaranty applies only to any breach of express
warranties <created by that agreenent . . . and thus the
l[imtation did not extend beyond the four <corners of the

Continuing GCuaranty." Estate of Kriefall v. Sizzler USA

Franchise, Inc. (Kriefall 11), 2011 W App 101, 916, 335 Ws. 2d

151, 801 N.W2d 781.

20 It is under the inplied warranties of nerchantability
and fitness that the jury awarded damages. However, Excel
contends that the Continuing Guaranty should be read to prevent
the clains for breach of inplied warranties, even though neither
the Continuing Guaranty nor the Boxed Beef contract nentions
inplied warranties of merchantability or fitness.

21 Qur consideration of the parties' positions requires
us to interpret two contracts, the Continuing Guaranty and the
Boxed Beef contract. When we interpret contracts, we do so to
determine and give effect to the intentions of the parties.

Steffens v. BlueCross BlueShield of Illinois, 2011 W 60, 1946,

335 Ws. 2d 514, 804 N.W2d 196. We presune their intentions
are expressed in the |anguage of the contract. Id. \Where the
| anguage of a contract is unanbiguous and the parties'
intentions can be ascertained from the face of the contract, we

11
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give effect to the |anguage they enployed. Solowicz v. Forward

Geneva Nat'l, LLC, 2010 W 20, 936, 323 Ws. 2d 556, 780 N W2d

111. Furthernore, our interpretation of contracts involving a
transaction in goods also nay be affected by provisions of the

Wsconsin UCC, Ws. Stat. ch. 402. See Linden v. Cascade Stone

Co., Inc., 2005 W 113, 9, 283 Ws. 2d 606, 699 N.W2d 189.

22 In the case before us, provisions of the Wsconsin UCC
do affect the parties' obligations because transactions in goods
are at issue; therefore, we consider Ws. Stat. ch. 402 as we
construe the parties' witten agreenents. Chapter 402 provides
that a contract for a transaction in goods includes certain
inplied warranties, unless such warranties are expressly
excluded or nodified. Ws. Stat. § 402. 316

123 In particular, Ws. Stat. 8§ 402.314 provides that
contracts for the sale of goods include an inplied warranty of
merchantability if the seller is a nerchant with respect to the

type of goods sold.'® Excel was a nerchant with respect to the

10 Wsconsin Stat. § 402.314 provides:

(1) Unless excluded or nodified (s. 402.316), a
warranty that the goods shall be nerchantable is
inplied in a contract for their sale if the seller is
a nmerchant with respect to goods of that kind.

(2) Goods to be nerchantable nust be at |east
such as:

(c) Are fit for the ordinary purposes for which
such goods are used[.]

12
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beef it sold. Ws. Stat. 8§ 402.104(3). W sconsin Stat.
§ 402.315 provides that contracts for the sale of goods also
include an inplied warranty that the goods will be fit for the
purpose for which the goods are required, unless such warranty
i s excluded or nodified under Ws. Stat. 8§ 402. 316.

24 In addition to excluding or nodifying warranties
pursuant to Ws. Stat. § 402.316, a seller also may |imt his
exposure to damages by limting the renedies to which a buyer is

entitl ed. Ws. Stat. 8§ 402.719; see Murray v. Holiday Ranbler,

Inc., 83 Ws. 2d 406, 414, 265 N W2d 513 (1978) (explaining
that a seller may restrict a buyer's clainms in tw ways—by
expressly disclaimng all inplied warranties pursuant to
8§ 402.316 or by limting the buyer's renedies pursuant to
§ 402.719).

125 Wsconsin Stat. § 402. 316, to which Ws. St at .
8§ 402.314 and Ws. Stat. § 402.315 refer, provides specific

met hods by which a party may exclude or nodify warranties

(3) Unless excluded or nodified (s. 402.316)
other inplied warranties may arise from course of
deal i ng or usage of trade.

1 Wsconsin Stat. § 402.315 provides:

Were the seller at the tinme of contracting has
reason to know any particular purpose for which the
goods are required and that the buyer is relying on
the seller's skill or judgnent to select or furnish
suitable goods, there is unless excluded or nodified
under s. 402.316 an inplied warranty that the goods
shall be fit for such purpose.

13
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ot herwi se avail abl e. Section 402.316 provides, in pertinent

part:

(1) Words or conduct relevant to the creation of
an express warranty and words or conduct tending to
negate or limt warranty shall be construed wherever
reasonabl e as consistent with each other; but subject
to s. 402.202 on parol or extrinsic evidence, negation
or limtation is inoperative to the extent that such
construction is unreasonabl e.

(2) Subject to sub. (3), to exclude or nodify the
inplied warranty of nerchantability or any part of it
t he | anguage nmust nention nerchantability and in case
of a writing must be conspicuous, and to exclude or
modify any inplied warranty of fitness the exclusion
must be by a witing and conspicuous. Language to
exclude all inplied warranties of fitness IS
sufficient if it states, for exanple, that "There are
no warranties which extend beyond the description on
the face hereof.”

(3) Notwi thstanding sub. (2), al | of t he
foll ow ng apply:

(a) Unless the circunstances indicate otherw se,
all inplied warranties are excluded by expressions
like "as is", "with all faults”™ or other |anguage
which in comon wunderstanding calls the buyer's
attention to the exclusion of warranties and nakes
plain that there is no inplied warranty.

(4) Renmedies for breach of warranty can be
l[imted in accordance with ss. 402.718 and 402.719 on
i quidation or [imtation of damages and on
contractual nodification of renedy.

126 Neither the Continuing Guaranty nor the Boxed Beef
contract enploys any nethod set out in Ws. Stat. 8§ 402.316 for
excluding inplied warranties of nerchantability and fitness.
Nei ther contract nentions inplied warranties of mnerchantability
or fitness.

14
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127 The | anguage of the Continuing Guaranty is clear and
unanbi guous. No exclusion of inplied warranties is nentioned

therefore, we will create none. Col unbi a Propane, L.P. v. Ws.

Gas Co., 2003 W 38, 112, 261 Ws. 2d 70, 661 N W2d 766
(expl aining that when a contract is expressed in plain |anguage,
we will not rewwite the agreenent that the parties nade).

128 Excel also contends that a provision in the Continuing
GQuaranty is intended to bar recovery of incidental and
consequential damages, no nmatter under which contract a breach
has occurred. This argunment requires us to examne Ws. Stat
§ 402.719, to which Ws. Stat. 8§ 402.316(4) refers, with regard
to limtation of renedies for breach of the inplied warranties.

W sconsin Stat. 8 402.719 provides in relevant part:

(3) Consequenti al damages may be limted or
excluded wunless the Ilimtation or exclusion is
unconsci onable. Limtation of consequential damages
for injury to the person in the case of consuner goods
is prima facie unconscionable but Ilimtation of
damages where the loss is commercial is not.

29 Prior cases have construed Ws. Stat. 8§ 402.719(3),
parsi ng whet her an expressed limtation of consequential damages

was unconsci onabl e. See Sunnyslope Gading, Inc. v. Mller,

Bradford & R sberg, Inc., 148 Ws. 2d 910, 437 N W2d 213

(1989); Trinkle v. Schumacher Co., 100 Ws. 2d 13, 301 N w2ad

255 (Ct. App. 1980). However, those cases find no application
here because they did not address clainms for inplied warranties
of merchantability or fitness, and further, Excel included no
| anguage to |limt damages for the breach of those inplied

warranti es.

15
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30 In addition, Excel's reliance on the statenent in the
Conti nuing Guaranty that "This Guaranty shall not render Seller
liable for any incidental or consequential danages of whatsoever
nature" is msplaced because the statenment cuts against Excel's
position before wus. The words, "This GQ@uaranty,"” focus the
limtation of damages on those damages that may flow from a
breach of the express warranties set out in "This Guaranty,"”
i.e., the Continuing Guaranty. They say nothing about damages
that may result fromthe breach of an inplied warranty under the
Boxed Beef contract.

131 Therefore, although the two principles—exclusion or
nodi fication of inplied warranties and limtation of remedi es—
have different effects on contracts, any difference in
application of these principles does not help Excel here because
the |anguage of the Continuing CGuaranty does not extend beyond
the warranties given in the CGuaranty itself. Therefore, even
if, arguendo, we were to construe the provision |imting
consequential danages as a limtation of renedies, the provision
of the CGuaranty applies exclusively to the Continuing Guaranty.

Consequently, the warranties inplied wunder the Boxed Beef

16
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contract, and the renedies available for breach thereof, are
unaf fected by the Continuing Guaranty. '?

132 W, therefore, conclude that the |anguage used in the
Conti nuing Guaranty had the precise effect of barring Sizzler's
recovery of incidental and consequential damages for breach of
t hose express warranties contained in the Guaranty; however, the
Continuing Guaranty's limtation of renedies sinply cannot be
construed to extend to the Boxed Beef contract.® W wll not
depart from the | anguage of the contract, nor read |anguage into

a contract, when the |anguage that the parties enployed plainly

12 Excel relies heavily on Watt Industries, Inc. V.
Publ i cker Industries, Inc., 420 F.2d 454 (5th Gr. 1969), to
support its argunent that the Continuing Guaranty's |anguage
need not explicitly refer to inplied warranties to limt the
remedies for breach of such warranties. 1d. at 456-57. W do
not question the underlying proposition that parties may alter
the renedies available under their contracts. See Ws. Stat.
8 402.719(1)(a). However, the contract at issue in Watt stated
that the nerchandise was to be shipped "as is" and that, in any
event, the seller's liability was not to exceed $25, 000. See
Watt, 420 F.2d at 456. Therefore, the contract in Watt used
UCC- approved language to disclaim inplied warranties and
explicitly limted the renedies available "for any danage cl ains
or repair costs occurring in connection with" the nerchandise
See id. By contrast, the |anguage of the Continuing QGuaranty
does not state that Excel's neat was to be shipped "as is," nor
did the terns of the Continuing Guaranty suggest that the
Conti nuing Guaranty would apply to other aspects of the parties
agreenents, such as the Boxed Beef contract. Accordingly, Watt
i s inapplicable.

13 Because we conclude that the Continuing Guaranty neither
disclainmed inplied warranties under the Boxed Beef contract nor
limted renedies for breach of any warranties under the Boxed
Beef contract, we do not reach Sizzler's counterargunents that
such a limted renedy as replacenent value would have failed of
its essential purpose or that Sizzler would have been |eft
wi t hout a m ni mum quantum of renedies.
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states their intentions. See Dykstra v. Arthur G MKee & Co.

92 Ws. 2d 17, 38, 284 N W2d 692 (Ct. App. 1979). Therefore
we agree with the reasoning and conclusion of the court of
appeal s. The Continuing CGuaranty lacks the requisite
specificity to exclude or nodify the inplied warranties of Ws.
Stat. ch. 402 in the Boxed Beef contract.
C. Indemification, Contribution and Subrogation

133 Three of the clains presented involve the application
of equitable or contractual i ndemi fi cation, as well as
consi deration of contribution and subrogation principles.

134 Indemification can arise by contract or it can be

based on equi t abl e principl es. G eenl ee V. Rai nbow

Auction/Realty Co., Inc., 218 Ws. 2d 745, 754 n.4, 582 N W2d

93 (Ct. App. 1998). Contractual indemification assigns the
risk for a potential |loss as part of the bargain of the parties.

See Deminsky v. Arlington Plastics Mach., 2003 W 15, 9122, 259

Ws. 2d 587, 657 N.W2d 411. Equitable indemification seeks to
shift the burden of paynent to the party who, in equity, should
pay. See 1 Dan B. Dobbs, Dobbs Law of Renedies: Danmages,

Equity, Restitution 8§ 4.3(4) (2d ed. 1993); 63B Am Jur. 2d,

Products Liability § 1879 (2012). Equi t abl e indemnification

"shifts the entire loss from one person who has been conpelled
to pay it to another who, on the basis of equitable principles,

should bear the |oss.” Swanigan v. State Farm Ins. Co., 99

Ws. 2d 179, 196, 299 N.W2d 234 (1980).
135 No shared liability for the debt is required to

support i ndemnification. See id.; Perkins v. Wrzala, 31
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Ws. 2d 634, 637, 143 N.W2d 516 (1966). Contribution, on the
other hand, requires the discharge of a comon liability, and
"distributes the loss by requiring each person to pay his
proportionate share of the damages on a conparative fault
basis." Swani gan, 99 Ws. 2d at 196. The right to receive
either indemification or contribution requires a party seeking
paynment to prove it has nade a paynent, part or all of which the

party seeks to recover. See State Farm Mut. Auto. Ins. Co. .

Cont'l Cas. Co., 264 Ws. 493, 497, 59 NW2d 425 (1953)

(holding that the right of contribution "ripens into a cause of
action upon paynent by reason of a judgnent, or pursuant to a
reasonable settlenent nmade wth the injured"); Brown v.
LaChance, 165 Ws. 2d 52, 64, 477 NW2d 296 (C. App. 1991)
(recogni zing that one elenent of the right to indemification is
paynment by the party seeking the renedy).

136 Contribution clains ripen when nore than one party is
responsible for the loss a third party has sustai ned and one of
those responsible has paid nore than that party's share. See

Day v. Allstate Indemm. Co., 2011 W 24, 944, 332 Ws. 2d 571

798 N.W2d 199. Contribution permts the loss to be allocated
anong t he responsi bl e parties based on each party's
proportionate responsibility for the loss. See id.

137 Subrogation is akin to indemification in that it
seeks to recoup the total paynent that the party seeking
subrogation has nade. St ef f ens, 335 Ws. 2d 514, 136.

Subrogation rights may arise in three ways:
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(1) contractual subr ogati on, Mllers Nat i onal
| nsurance Co. v. City of MIwaukee, 184 Ws. 2d 155,
167, 516 N.W2d 376 (1994); (2) statutory subrogation,
Ell sworth v. Schel brock, 2000 W 63, 919, 235 Ws. 2d
678, 611 N.W2d 764; and (3) equitable subrogation,
Berna-Mork v. Jones, 174 Ws. 2d 645, 652-53, 498
N. W2d 221 (1993).

Id., 137.

138 Here, E&B seeks to exercise Federal Insurance's right
to subrogation for the $1 million paynment Federal |nsurance made
on E&B's behalf. 1In so doing, E&B is attenpting to exercise its
contractual rights under the Hold Harm ess Agreenent as though
it had nade the paynent that Federal |nsurance nmade. Keeping in
mnd the principles of |aw explained above, we nove to three of
the clains presented for our review.

1. Sizzler's claimfor equitable indemification

139 Sizzler seeks equitable indemification from Excel for
its pre-settlement paynment of $1.5 mllion to the Kriefal
famly. Sizzler nmade this paynment under an agreenment entitled
an "Advance Partial Paynment Pursuant to Sec. 885.285 Ws.
Stats." Approximately $1 million of this paynment was funded by
Sizzler's insurer, Secura, who has retained its contractual
rights of subrogation as to paynents nmade on Sizzler's behalf.
The advance partial paynent of $1.5 nmillion was included in the
figure that Sizzler wurged the jury to award as out-of-pocket
expenses; however, the jury declined to do so. | nstead, the
jury awarded $311, 000, which was the remai nder after subtracting
$1.5 million from approximately $1.8 nmillion that Sizzler sought

as its total out-of-pocket expenses. After the jury's verdict,
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Sizzler brought a post-verdict nmotion to recover the $1.5
mllion under a theory of equitable indemification.

140 The circuit court concluded that, "the |aw does not
allow for [Sizzler's] recovery of the $1.5 mllion as equitable
indemmity." However, the court of appeals reversed the circuit
court's denial of equitable relief, reasoning that Sizzler's
paynment to the Kriefalls was sufficiently involuntary to satisfy
the requirenent that a party seeking equitable indemification
must not have voluntarily paid the sum that it now seeks to

recover. See Kriefall 11, 335 Ws. 2d 151, 981. W agree with

t he concl usion of the court of appeals.

41 Equitable indemity is possible when one party is
exposed to liability for the wongful acts of another. In order
to be eligible for equitable indemification for the $1.5
mllion paynment Sizzler paid to the Kriefall famly, Sizzler
must show that it "in whole or in part, has discharged a duty
which is owed by [Sizzler] but which as between [Sizzler] and

anot her should have been discharged by the other." Kjellsen v.

Stonecrest, Inc., 47 Ws. 2d 8, 11-12, 176 N.W2d 321 (1970).

The discharge-of-a-duty requirenent ensures that a party who
voluntarily pays the obligation of another will not be equitably

i ndemmi fi ed. See M| waukee Mut. Ins. Co. v. Priewe, 118 Ws. 2d

318, 322-23, 348 N.W2d 585 (Ct. App. 1984).

42 Potential liability will defeat the conclusion that a
paynment was voluntary. Kennedy-lngalls Corp. v. Meissner, 5
Ws. 2d 100, 106-07, 92 N W2d 247 (1958). I n Kennedy-1Ingalls,

we considered a subrogation claim in circunstances simlar to
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those for which Sizzler seeks indemification. We held that an
alleged joint tortfeasor's paynent to a plaintiff as part of a
settlement was not voluntary. |d. W so held because prior to
the adjudication of fault, a payor's actions are colored by the

potential for liability. See id. In Kennedy-Ingalls, we

explained that "one who pays the liability of another in
response to the threat of civil suit is not a volunteer if the
payor acted to avoid trouble and expense." Id. (citing
Restatenent (First) of Restitution 8 71(2) (1937)); see also
Voge v. Anderson, 181 Ws. 2d 726, 731, 512 N.W2d 749 (1994),;

Perkins, 31 Ws. 2d at 637-38.

143 Furthernore, although a contractual obligation may
denonstrate a l|lack of voluntariness, a party seeking equitable
indemmi fication need not show a contractual relationship wth
the party from whom equitable indemification is sought. See
Kjiellsen, 47 Ws. 2d at 11-12. Rather, a party seeking
i ndemmi fication nmust show that the obligation to pay should be
shifted to one who in equity should bear the |oss. See id.
Swani gan, 99 Ws. 2d at 196. Here, the circunstance that gave
rise to Sizzler's claim of equitable indemification from Exce
was Sizzler's exposure to liability for Excel's delivery of
contam nated neat, an act that Sizzler did not join. See
Kjiellsen, 47 Ws. 2d at 11-12.

44 Based on the ~circunstance herein presented and
controlling |egal pri nci pl es, we conclude that Sizzler's
paynments to the Kriefalls were not made voluntarily. First, at
the tinme of the paynents, Sizzler was a naned defendant in the
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Kriefalls' Jlawsuit, which alleged that the plaintiffs had
suffered substantial injuries at a Sizzler restaurant. Second
no apportionnment of fault had yet been nade, and at the tine of
Sizzler's paynment, Excel denied any liability for the E coli
cont am nati on. Therefore, the specter of potential liability
hung heavy over Sizzler at the tinme of its paynent to the
Kriefall famly.

45 Moreover, the jury's allocation of fault denonstrates
t hat t he consi derati ons necessary to i nvoke equi t abl e
i ndemmi fication are present. As between Excel and Sizzler, who
was found not I|iable, Sizzler's paynent, if unreinbursed, would
benefit the tortfeasor, Excel. See Brown, 165 Ws. 2d at 64-65.
Sizzler made a paynment in contenplation of potential liability
for injuries, for which Sizzler was |ater determned to have no
responsibility. W agree with the court of appeals that the
circuit court erroneously exercised its discretion when it
failed to apply the relevant principles of law to Sizzler's
claimfor equitable indemification.

146 We further conclude that, as between Excel and
Sizzler, no persuasive argunent has been nmade that Sizzler
should be equitably indemified for only 80 percent of the
paynent it made to the Kriefall famly, as Excel urges. Excel
argues that because it was determned to be only 80 percent
liable, it should not be required to pay Sizzler for the full
anount, suggesting that Sizzler's <claim for indemification

shoul d be partially satisfied by E&B.
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147 However, Excel's argunent ignores the purpose of
equitable indemification, which is to shift the entire
obligation to pay from one who has paid to another who, in

equity, should be held liable. See Kjellsen, 47 Ws. 2d at 11-

12. We offer no opinion about Excel's seeking equitable relief
from E&B. That question is not before us. However, as between
Excel and Sizzler, equity entitles Sizzler to shift the entire
burden of its paynent to the Kriefalls to Excel
2. E&B' s contractual indemification claim
48 In response to the 138 individual, non- Kri ef al

plaintiffs' clainms raised against E&B and others, E&B attenpted
to tender its defense to Excel multiple times under the parties'
Hol d Harm ess Agreenent.* The Hold Harm ess Agreement provides

in relevant part:

[ Excel] agrees to defend, indemify and hold harnl ess

Buyer and its . . . customers (individually, an
"Indemitee") from all actions, suits, clainm and
proceedings ("Cainms"), and any judgnents, danmages,
fines, costs and expenses (including reasonable

attorneys' fees) resulting therefrom

(ii) brought or commenced by any person or entity
agai nst any Indemitee for the recovery of damages for
the injury, illness and/or death of any person or
damage to property arising out of or alleged to have
arisen out of (a) the delivery, sal e, resal e,
| abeling, use or consunption of any Product, or (b)

4 The Hold Harm ess Agreement is between Sysco Corporation

(who is terned the Buyer) and Excel, but the agreenent also
enconpasses Sysco's custoners. There is no dispute that E&B is
Sysco's customer and, therefore, is an indemitee under the
agr eenent .
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the negligent acts or omssions of [Excel]; provided,
however, that |[Excel's] indemification obligations
hereunder shall not apply to the extent that Cains
are caused by the negligent acts or om ssions of Buyer
or any other third party.

| ndermmi tee shall notify [Excel] pronptly of the
service of process or the receipt of actual notice of
any C aim

149 Excel repeatedly refused to accept E&B s tenders of
the clainms mnmade against E&B. | nstead, Excel denied any
l[iability for the E. coli contamnated neat it sold. Faci ng
clains of nore than $10 mllion for the non-Kriefall plaintiffs,
E&B sought to settle wth those cl ai mants.

50 By m d-2001, Federal Insurance, one of E&B' s insurers,
accepted E&B's tender, and Federal Insurance and E&B net wth
representatives from Secura, another of E&B's insurers, to
di scuss settlenent of the non-Kriefall clains. The Feder al
| nsurance policy covering E& included a clause granting Federal
| nsurance a right of subrogation to any rights of recovery that

E&B may have. That clause provi ded:

|f the insured has rights to recover all or part
of any paynment we have made under this insurance,
those rights are transferred to us. The insured nust
do nothing after loss to inpair them At our request,
the insured will bring suit or transfer those rights
to us and help us enforce them

51 In regard to settlenent with the non-Kriefal
plaintiffs, E&, with its insurers Federal |nsurance and Secura,

entered into Pierringer releases wth the 138 non-Kriefal

plaintiffs for approximately $3.5 nillion. Federal |nsurance
provided $1 mllion toward the settlement of the non-Kriefall
clainms, and Secura provided $2.5 mllion.
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152 Excel clains that the wuse of Pierringer releases

precludes E&B' s clainms for indemification, based on the theory
that the releases adjudicated E&'s individual liability as to
the non-Kriefall plaintiffs, and that the Hold Harmless
Agreenment prevents E&B from obtaining indemification for E&B' s
own negligent acts. The court of appeals and the circuit court
concluded that the two obligati ons—those that E&B assuned under

the Pierringer releases and those that Excel contracted for in

the Hold Harnm ess Agreenent—are entirely separate obligations,
one arising in tort and the other in contract. Therefore, E&B
did not surrender its rights under the Hold Harmnl ess Agreenent

when it entered into the Pierringer releases. W agree.

153 In support of its position, Excel urges us to apply

the rationale of Unigard Ins. Co. v. Ins. Co. of N Am, 184

Ws. 2d 78, 516 NW2d 762 (C. App. 1994), in which the court

of appeals held that after entering into a Pierringer rel ease, a

joint tortfeasor was barred from seeking contribution from
another tortfeasor. |d. at 85-87. The court distinguished the
Pierringer-type release from general releases and covenants not
to sue, noting that the latter two nechanisns preserve a
settling joint tortfeasor's right to recover from its co-

tortfeasors, whereas the hallmark of the Pierringer release is

its final determination of the released party's tort liabilities
as to both the plaintiff and any other co-tortfeasors. |Id.

54 In contrast, E&B relies on Eden Stone Co., Inc. V.

Cakfield Stone Co., Inc., 166 Ws. 2d 105, 479 N WwW2d 557 (C

App. 1991), to support its argunent that the principles of
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Pierringer are sinply inapplicable here because Excel and E&B

had a separate contractual relationshinp. In Eden Stone, the

court of appeals distinguished between obligations arising under
contract and those that arise under tort | aw See id. at 119-
20. The court stated that Eden Stone's release of its contract

claims against one party, the Schraufnagels, using Pierringer-

type |anguage, did not bar Eden Stone's subsequent tort clains

agai nst another party, QGakfield Stone. See id. In so

concluding, the Eden Stone decision noted that "Pierringer |aw

has never extended or recognized the use of such rel eases where
one defendant is sued in contract and another in tort."” 1d. at
120.

155 Although we agree wth Eden Stone's distinction

between tort and contract obligations, neither Eden Stone nor

Unigard is directly on point. In Eden Stone, the court relied

on the contractual nature of the released clains, and concl uded

therefore, that the principles of Pierringer were inapplicable

in the subsequent tort action. ld. at 119-20. Here, however,

the situation is the reverse of that presented in Eden Stone, in

that E&B used Pierringer releases to settle traditional tort

claims with the non-Kriefall plaintiffs and now seeks to recover
from Excel under E&B and Excel's independent contractual
agr eenent .

56 Unigard also fails to provide an answer because
Unigard did not involve a separate, contractual relationship
between the joint tortfeasors; the only obligations at issue
were the parties' respective shares of tort liability to the
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plaintiff. See Unigard, 184 Ws. 2d at 81-82. In the case

before us, there was a preexisting contractual relationship
bet ween Excel and E&B, the Hold Harml ess Agreenent, and it is
the indemification obligations under that agreenent that are at
i ssue here.

157 Qur decision turns in part on the nature of the relief
E&B seeks. Excel argues that E&B's claim is based on
contribution, but that E& waived any right to contribution by

entering into the Pierringer releases. E&B disagrees and

focuses on the separate contractual rights of defense and
i ndemmi fication under the Hold Harm ess Agreenent. E&B asserts
that its contractual rights were not relinquished by the
Pi erringer rel eases.

158 Contribution involves apportionnment of liability where
two or nore parties share liability for the sane injury. See
Swani gan, 99 Ws. 2d at 196. However, E&B' s claim here is not
based on contribution or a shared liability, but rather on
Excel's breach of the Hold Harm ess Agreenent, by which Excel
prom sed to defend and indemify E&B against clains such as
those asserted by the non-Kriefall plaintiffs. The only
[imtation on Excel's obligation wunder the Hold Harm ess
Agreenent in regard to indemification is "the extent" to which
the clains asserted against E& were caused by the "negligent
acts or omssions" of E&B. In addition, there is no stated
[imt on Excel's duty to defend E&B under the Hold Harm ess

Agr eenent .
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159 When discussing an alleged breach of the duty to
defend under an indemification agreenent, we have noted that an
indemmitor's duty to defend does not depend on the nerits of the

cl ai m assert ed. Elliott v. Donahue, 169 Ws. 2d 310, 321, 485

N.W2d 403 (1992). Instead, the duty to defend arises when
potential liability is asserted against the indemitee. Barrons

v. J.H Findorff & Sons, Inc., 89 Ws. 2d 444, 455, 278 N W2d

827 (1979). I ndemmitors who deny their responsibility after
tender of a potential suit or liability "cannot subsequently be
allowed to turn around and evade the consequences which their
own conduct and negligence have superinduced." Dem nsky, 259

Ws. 2d 587, 940 (quoting IlIl. Cent. RR Co. v. Blaha, 3

Ws. 2d 638, 644, 89 N W2d 197 (1958)) (internal quotation
mar ks om tted).

160 Excel's conduct showed that it ignored its duty to
defend, as well as its duty to indemify under the Hold Harnl ess
Agr eenent . The Hold Harm ess Agreenent explicitly states that
Excel promsed to defend E&B "from all actions, suits, clains
and proceedings.” Accordingly, regardless of E&B s ultimte
liability, Excel was obligated to honor its duty to defend upon
E&B s tender of a claim against it for acts or om ssions that
were arguably within the purview of the Hold Harm ess Agreenent.

61 E&B tendered its defense of the clainms arising from
the E. coli contam nated neat to Excel nunerous tines, beginning
as early as August 14, 2000, just weeks after the illnesses
first surfaced. Over the following years, Excel continued to
refuse to defend E& and asserted that, because of E&B s all eged
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negl i gence, Excel had no obligations under the Hold Harm ess
Agr eenent .

162 In refusing E&B' s tenders, Excel breached its duty to
defend under the Hold Harm ess Agreenent. E&B then brought a
claim against Excel for those damages which naturally flowed

from Excel's breach. See Newhouse v. Citizens Sec. Mit. Ins.

Co., 176 Ws. 2d 824, 837, 501 N w2d 1 (1993). The damage
sustained is the $3.5 mllion that E&B was forced to pay to the

non-Kriefall plaintiffs under the Pierringer-type releases for

settlement of the tort clains against it, see id. at 837-38,
unl ess those damages were unreasonabl e. Excel does not assert
that the anpbunts paid in settlenent of the non-Kriefall
plaintiffs' clainms were unreasonable. Furt hernore, had Excel
properly honored its duty to defend, E& would not have been
forced to undertake the settlenment negotiations and to incur
damages as a result of the settlenent.

163 E&B' s recovery for Excel's breach of contract is

controlled by the jury's apportionment of liability and the
terms of the Hold Harm ess Agreenent. E&B's entry into
Pierringer releases with the non-Kriefall plaintiffs is not
relevant to Excel's contractual obligations to E&B. The jury

determned that Excel's portion of the liability for injuries
caused by the E. coli contam nation of food was 80 percent and
that E&B should shoulder 20 percent of the liability. The Hol d
Harm ess Agreenent set a |imt on Excel's obligation to
indemmify as follows: "[ Excel "s] indemification obligations

hereunder shall not apply to the extent that Cains are caused
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by the negligent acts or om ssions of Buyer or any other third
party." (Enmphasi s added.) Here, Excel's conduct was not the
sol e cause of the injuries that arose from the contam nated neat
it sold; the jury determned that E& was 20 percent |iable.
Accordingly, we conclude that E& may recover 80 percent of the
$3.5 mllion E& paid in settlement of the clains of the non-
Kriefall plaintiffs, subject to the reduction explained in
Section C 3. below, because that anobunt takes into account the
extent of E&B' s negligent acts or omssions, as the Hold
Har ml ess Agreenent requires.
3. Indemification reduction

164 After the non-Kriefall claimts had been settled,
Federal |Insurance sought dism ssal based on a "pay and wal k"
provision in its policy that covered E&B. Not abl e for our
present inquiry, Federal Insurance did not pursue a subrogation
claim for its $1 nmillion paynent to the non-Kriefall
plaintiffs.'® Federal I|nsurance was subsequently disnissed from
the consolidated E. coli cases.

65 The circuit court initially concluded that E& and its
insurers were entitled to recover approximtely $2.8 mllion (or
80 percent) of the $3.5 mllion that Secura and Federa
| nsurance had paid to settle the non-Kriefall clains. Excel
then sought to have its obligation reduced by 80 percent of the

$1 mllion that Federal |Insurance had paid because Federal

1> There has been no assertion before us that E&B' s other
insurer, Secura, has not mamintained its contractual subrogation
rights throughout this litigation.
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| nsurance waived its subrogation rights. The circuit court
rejected Excel's argunents and held that E& was entitled to
recover $800,000 (80 percent) of Federal Insurance's $1 mllion
paynent, and that Excel also was required to reinburse Secura $2
mllion of the approximtely $2.5 mllion that Secura had
contributed to the non-Kriefall settlenents. Excel appeal ed the
circuit court's award of $800,000 in favor of E&B. The court of
appeal s reversed, concluding that there was nothing in the Hold
Harm ess Agreenent justifying that result, and that the

collateral source rule did not apply. Kriefall 11, 335 Ws. 2d

151, 9135-36.

166 Before us, E&B asserts that under the Hold Harnl ess
Agreenent, Excel was required to indemify E& for the $1
mllion Federal Insurance paid to the non-Kriefall plaintiffs on
E&B' s behal f. E&B reasons that because Federal |nsurance waived
its right of subrogation to E&B s contractual right of
indemmi fication under the Hold Harm ess Agreenent, that right
reverted to E&B. E&B also argues that the collateral source
rule supports the result it seeks because Excel, the tortfeasor
nmore responsible for the injuries sustained, wll receive a
windfall if Excel is not required to nmake paynent to E& for the
anounts Federal |nsurance paid on E&' s behalf. W address each
contention in turn.

167 As a general principle, indemification is often
closely tied to the theory of subrogation. As we stated in
Perkins, 31 Ws. 2d at 637, "subrogation gives indemity."
Subrogation, as with indemification, seeks to recoup the tota
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paynment that a party seeking subrogation has nade. St ef f ens,
335 Ws. 2d 514, ¢{36. Upon paynent, the person who made the
paynment stands in the shoes of the person for whom paynent was

made. Olowski v. State Farm Mut. Auto. Ins. Co., 2012 W 21,

117, 339 Ws. 2d 1, 810 N W2d 775. Both indemification and
subrogation require that a person seeking to recover under

either theory has made paynent. See Teacher Ret. Sys. of Tex.

v. Badger XVI Ltd. P ship, 205 Ws. 2d 532, 547, 556 N W2d 415

(Ct. App. 1996); Steffens, 335 Ws. 2d 514, ¢936. The right to
subrogation, whether established by contract or by equity, my
be waived by the payor who chooses not to pursue its right to
recoup the paynent nade. See Voge, 181 Ws. 2d at 731-32.

168 The Hold Harm ess Agreenent says nothing about
subrogation or  what woul d  occur i f a party to whom
indemmification is owed satisfied an obligation to a third party
by having an insurance conpany make the third-party paynent.
The Hol d Harm ess Agreenent al so does not define indemification
such that the usual understanding of that term is changed for
pur poses of the agreenent. I nstead, indemmification under the
Hol d Harml ess Agreenent is linked to "judgnents, damages, fines,
costs and expenses" that result from "actions, suits, clains and
proceedi ngs" covered by the agreenent. However, E&B nmde no
paynment in satisfaction of a judgnent, or as danages, fines,
costs or expenses. Furthernore, E&B does not argue that it has
an assignnment  of Feder al | nsurance's subrogation rights.
Accordingly, E& has no contractual right to be indemified for
the $1 million paynment that Federal |nsurance nade.

33



No. 2009AP1212 & 2010AP491

169 We next consider the collateral source rule. The
collateral source rule is an equitable doctrine that provides
that where a plaintiff is injured by the tortious conduct of
another, the injured plaintiff's recovery will not be reduced by
paynents the plaintiff receives from other sources. O | owski ,
339 Ws. 2d 1, 49918, 26 (holding that where plaintiff was
infjured by negligence of another, collateral source rule
prohibits decr easi ng plaintiff's recovery from her own
underinsured notorist carrier for nedical expenses witten off
by nedical provider). The collateral source rule causes the
tortfeasor to fully shoul der the damages his conduct has caused,
even when doing so provides a windfall to an injured plaintiff.
1d., f11s.

70 The collateral source rule has never been applied to
benefit a tortfeasor, and the policies that wunderlie the
collateral source rule support its use to benefit only injured
plaintiffs. E&B is a tortfeasor, as is Excel. Nei ther one is
an injured plaintiff whose damages have been supplenented by
paynments received from one who is not a tortfeasor. Wile we
are cogni zant of the equitable argunent that E&B makes because
its fault was 20 percent and Excel's was 80 percent, requiring
Excel to pay E&B $800,000 that E&B never paid would create a
windfall for a tortfeasor and not a wndfall for an injured
plaintiff.

D. Attorney Fees

71 Sizzler also seeks to recover attorney fees that it

incurred defending against the clains that arose due to Excel's
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sale of neat containing E. coli. Sizzler asserts that it is an
i nnocent party and that Excel's distribution of tainted neat
constituted wongful conduct that entitles Sizzler to attorney
fees under the narrow exception to the "American Rule" stated in
Wi nhagen, 179 Ws. at 63-66. W disagree.

172 The Anerican Rule provides that parties to litigation
typically are responsible for their own attorney fees. See

Fl ei schmann Distilling Corp. v. Maier Brewing Co., 386 U S. 714,

717-18 (1967). Limted exceptions do exist, such as where
statutes provide for the recovery of attorney fees for
prevailing parties, or where the parties contract for the award

of attorney fees. See Meas v. Young, 142 Ws. 2d 95, 101, 417

N.W2d 55 (C. App. 1987). In addition, we have devel oped a
narrow exception to the Anerican Rule, as we explained in
Wei nhagen.

173 In Winhagen, 179 Ws. at 63-66, we reaffirnmed the
American Rule, but held that an innocent party, wongfully drawn
into litigation with a third party, may recover those fees

reasonably incurred in defending agai nst such acti on.

The general rule is that costs and expenses of
l[itigation, other than the usual and ordinary court
costs, are not recoverable in an action for danmages,
nor are such costs even recoverable in a subsequent
action; but, where the wongful acts of the defendant
have involved the plaintiff in litigation with others,
or placed himin such relation with others as to nake
it necessary to incur expense to protect his interest,
such costs and expense should be treated as the |ega
consequences of the original wongful act.
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Id. at 65 (quoting McGaw v. Acker, Merrall & Condit Co., 73 A

731, 734 (Md. 1909)).

174 Subsequently, Wei nhagen has been interpreted to
require that: (1) the party from whom fees are sought nust have
coonmitted a wongful act against the party seeking attorney
fees; and (2) the comm ssion of such wongful act forced the
party seeking fees into litigation wth a third party, or
required the party seeking attorney fees to incur expenses
protecting that party's interests against clains arising from
the wongful act. See Meas, 142 Ws. 2d at 102-04.

175 The first elenment, the wongful act requirenent, has
been found to be satisfied upon a showing of a breach of a
fiduciary duty or a fraud perpetrated on the party seeking fees,
by the party from whom attorney fees are sought. See id. In
Wei nhagen, the award of attorney fees was driven by a finding
that the contract giving rise to the action was based on fraud,

see Weinhagen, 179 Ws. at 63; and in Mas, 142 Ws. 2d at 102-

04, attorney fees were allowed where the sellers were drawn into
[itigation with the buyers solely because of the wongful acts
by the realtors against their clients, the sellers. The court

in Mas concluded that the realtors' actions constituted a

breach of their fiduciary duties to the sellers, and on that
basis held that the first element of the Wi nhagen exception was
satisfied. See id.

76 Accordingly, the Wi inhagen exception's wongful act
requi renent denmands nore than an allegation of nere negligence
that has involved a party in litigation; instead, "w ongful ness”
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requires sonething simlar to fraud or breach of a fiduciary
duty to the party seeking attorney fees.®

177 Al though we do not expressly limt the wongful act in
t he Wi nhagen exception to a showing of fraud or breach of
fiduciary duty, such application 1is instructive. Allow ng
recovery upon an allegation of nere negligence would contravene

the American Rule, which is intended to preserve access to

justice without fear that a litigant will be liable for her
opponent's attorney fees if she |oses. See Wi nhagen, 179
Ws. at 66.

To hold otherwise would be to open the door to
oppression and extortion, to penalize persons who
appeal to the courts to adjudicate their differences.
It would not be in accord wth sound public policy.
The tenptation to institute litigation for the purpose
of recovering from the opposite party generous fees
woul d be very great and no doubt |ead to great abuses.

178 Furthernore, we conclude that Sizzler's reliance on

Fidelity & Deposit Co. of Maryland v. Krebs Engineers, 859 F.2d

501, 505-07 (7th G r. 1988), is msplaced. Fidelity involved a
claim for attorney fees pursuant to Ws. Stat. 8§ 402.715, in a
breach of contract suit where the contract did not address
attorney fees. Id. at 504-05. Fidelity relied on our holding
in Murray. In Miurray, we declined to allow an award of attorney

fees wunder 8§ 402.715. W noted that other courts that have

1 But see Gorton v. Hostak, Henzl & Bichler, S.C, 217
Ws. 2d 493, 512, 577 N.W2d 617 (1998) (explaining that breach
of fiduciary duty may not always be sufficient to support an
award of attorney fees).
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considered this question under provisions simlar to Ws. Stat.
8§ 402.715 have held that no award of attorney fees as
consequenti al damages is proper when the contract at issue does

not address attorney fees. See Murray, 83 Ws. 2d at 434-36

We nonet hel ess noted that attorney fees incurred in third-party
[itigation my be recovered where they arise from the
defendant's breach of contract or wongful act that caused the
plaintiff to be sued by a third-party. Id. at 435 n.11.
Al though Fidelity, on which Sizzler relies, can be read as
having gone beyond our holding in Mrray, to that extent,
Fidelity is not grounded in Wsconsin |aw Wsconsin | aw
enpl oys the Weinhagen test, as expl ai ned above.

179 Here, although there were contracts between Excel and
Sizzler, the third-party litigation that Sizzler was forced to
defend cannot be said to have arisen from the parties'
contractual relationship alone. The plaintiffs' clains here
were based primarily in tort |aw Sizzler's involvenent arose
because of Sizzler's potential liability for the alleged breach
of a clainmed duty of due care. Therefore, we conclude that
Sizzler has not net the Winhagen test of what constitutes a
wrongful act by the party from whom attorney fees are sought.

80 Accordingly, we conclude that Sizzler has not stated a
claim for attorney fees under the Winhagen exception to the
American Rule because Sizzler has not denonstrated that Excel
engaged in wongful conduct as to Sizzler. Sizzler's role in
this litigation began as a party potentially liable for the
claims of the plaintiffs who were injured by the E col
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cont am nat ed meat Excel sol d in Sizzler's franchi sed
restaurants. Sizzler was not an unrelated, third party,
notwi thstanding the jury's ultimte apportionnment of fault.
Therefore, Sizzler may not |ook to Excel or any other party to
recover the attorney fees that Sizzler incurred defending
against the plaintiffs' tort clains in these consolidated cases.
I11.  CONCLUSI ON

181 W affirm the decision of the court of appeals on al
five issues presented. First, we hold that Sizzler is entitled
to recover consequential danmages for Excel's breach of inplied
warranties in the parties' neat supply contract, notw thstandi ng
l[imting |language in the Continuing Guaranty. Second, Sizzler
also is entitled to indemity from Excel for the entirety of
Sizzler's $1.5 mllion advance partial paynment to the Kriefall
famly because the paynent was not voluntary and the jury found
that Sizzler was zero percent liable for the E. col i
cont am nati on. Third, pursuant to the Hold Harm ess Agreenent,
Excel is required to indemify E& for paynments E& nmade to

certain non-Kriefall plaintiffs 1in exchange for Pierringer

rel eases; however, Excel's obligation extends only so far as its
apportioned liability, which is 80 percent. Fourth, Excel is
not required to indemify E& for paynents that Federa
| nsurance nmade on E&B' s behalf in settling the non-Kriefal

plaintiffs' clains. Fifth, and finally, notw thstanding the
jury's determnation that Sizzler was zero percent responsible
for the E. coli contam nated food that caused the illnesses of
so many people, Sizzler may not recover attorney fees from Excel
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because the exception to the Anmerican Rule stated in Winhagen
does not apply.
182 By the Court.—Fhe decision of the court of appeals is

af firned.
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183 SHI RLEY S. ABRAHAMBON, C. J. (concurring in part and

dissenting in part). | agree with nost of the mjority's
concl usi ons. I part ways wth the mgority on the
"I ndemmi fication Reduction” issue (issue nunber four). Myjority

op., 112, 64-70.

184 This appeal presents a nunber of challenging issues
both factually and Ilegally. A glance at the parties' briefs
m ght suggest that the indemification reduction issue is the
nost conplex issue of the bunch. But the issue, properly
anal yzed, turns out to be a relatively sinple matter of contract
i nterpretation.

85 The contract in question is the "Hold Harml ess
Agr eenent . " According to the text of the Agreenent, Excel
prom sed to "defend, indemify and hold harm ess” E& "from al
actions, suits, <clains and proceedings ("Cainms"), and any
j udgments, damages, fines, costs and expenses . . . resulting
t herefrom"?!

186 E&B was sued by a nunber of plaintiffs, including the
"non-Kriefall plaintiffs.” Their clains arose from Excel's neat
products.

87 The majority concludes that Excel breached its duty to

defend wunder the agreenent, leaving E&B to negotiate a

settlement with the non-Kriefall plaintiffs wthout Excel's

! The first place to look when analyzing a contract is to
the | anguage of the contract itself, as "the best indication of
the parties' intent is the |anguage of the contract itself, for
that is the |anguage the parties 'saw fit to use.'" Town Bank
v. Cty Real Estate Dev., LLC, 2010 W 134, 933, 330
Ws. 2d 340, 793 NW2d 476 (citations omtted).

1
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assistance. Mjority op., 762. As the majority explains, E&B s
claim against Excel is based "on Excel's breach of the Hold
Harm ess Agreenent, by which Excel promsed to defend and
i ndemmi fy E&B against clainms such as those asserted by the non-
Kriefall plaintiffs.” Mjority op., 958.

188 The Hold Harm ess Agreenent covered cl ainms agai nst E&B
arising from Excel's neat products. According to the majority

opinion, "[t]he only limtation on Excel's obligation under the

Hold Harm ess Agreenent in regard to indemification is 'the
extent' to which the clains asserted against E&B were caused by
the 'negligent acts or om ssions' of E&B." Majority op., 958
(enmphasi s added). See also majority op., Y112, 48.

89 | agree with the majority that E& is entitled to
recover from Excel only 80% of the settlement wunder the
Agreenment because the jury apportioned 20% of the causal
negl i gence to E&B.

190 E&B settled wth the non-Kriefall plaintiffs for
paynment in the sum of $3.5 mllion. Crucially, $2.5 mllion of
the settlenent was funded by one insurer (Secura) and the
remaining $1 mllion was funded by another (Federal |nsurance).
Both insurance policies gave the insurers subrogation rights,
meaning that if the insurance conpany paid a claim and the
insured (E& here) had the right to recover the noney from
another entity (Excel here), the insurance conpany could stand
in E&B' s shoes and assert E&B' s right to recover funds.

191 Secura joined the present lawsuit, which was to assign

ultimate responsibility anmong a nunber of actors for paynment of
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the $3.5 nmillion settlenent and other settlenents that are not
relevant to the indemification reduction issue. Secura seeks
to stand in E&' s shoes and assert E&B' s right against Excel to
the $2.5 mllion Secura contributed. Federal |Insurance, on the
other hand, is not a party in the present |awsuit and does not
intend to exercise its subrogation rights agai nst Excel. | ssue
four, the indemification reduction issue, focuses on whether
Excel nust indemify E& for the $1 mllion that Federa
| nsurance paid to the non-Kriefall plaintiffs on E&B' s behal f.
192 Nothing in the Hold Harm ess Agreenent addresses

subrogation. Despite having enphasized that the only limtation

on Excel's contractual indemification duties is the extent to
which E&B s negligence caused the clains, the majority reads
into the Hold Harm ess Agreenent another limtation on Excel's
obligation to indemify E&B. The majority concludes that Exce
is not obligated to indemify E& for the $1 mllion provided by
Federal |Insurance because Federal Insurance is not exercising
its subrogation rights. WMjority op., 1Y64-68.

193 According to the mmjority, because Federal 1is not
exercising its subrogation rights, "E&B nmade no paynent in

satisfaction of a judgnent, or as damages, fines, costs or

expenses. . . . Accordingly E& has no contractual right to be
indemmified for the $1 mllion paynent that Federal |nsurance
made. " Majority op., 968. | disagree with the majority's

anal ysi s and concl usi on.
194 E&B was liable to satisfy the settlenent. It was E&B,

not E&B's insurers, who entered into a settlenent with the non-
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Kriefall plaintiffs. As the mpjority explains, "E& was forced
to pay [$3.5 million] to the non-Kriefall plaintiffs . . . for

settlement of the tort clains against it . . . ." Myority op.

162 (enphases added).
195 The Hold Harm ess Agreenent provides that Excel would

indemmify E&B from "all  actions, suits, cl ai ns, and
proceedings” . . . from "any judgnments, danmages, fines, costs
and expenses" (enphases added). The $3.5 million settlenent,
including Federal Insurance's $1 nmillion dollar payment on

behal f of E&B, falls directly within the text and reach of the
Agr eenent .

196 Nothing in the Hold Harm ess Agreenent turns on
whet her E&B personally made paynent fromits resources to settle
the clainms against it or whether another entity made paynent on
behal f of E&B. Pursuant to the Hold Harm ess Agreenent, Excel
is contractually obligated to indemify E& from any clains
agai nst E&B and any judgnents and expenses that result from
t hose cl ai ns.

197 Thus, when E&B was forced to enter into a $3.5 nmillion
settlement to address clains that were covered by the Hold
Har ml ess Agreenent, E&B obtained a contractual right from Exce
to be indemified for t hat anount . E&B' s right to
indemmification from Excel does not hinge on whether E&B's
various insurers paid E&B' s obligations or planned to exercise
their separate subrogation rights.

198 The mmjority interprets the Hold Harm ess Agreenent as

if E&B is entitled to indemification from Excel when, and only
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when, E&B's insurers exercise their subrogation rights. In
fact, the opposite is true. E&B' s insurers are entitled to
exerci se subrogation rights when, and only when, E& is entitled
to indemification from Excel. If an insurer waives its
subrogation rights, E&B s wunderlying right to indemification
(which created the possibility of a subrogation right for the
insurer in the first place) does not di sappear.

199 The nmmjority seemngly reads |anguage into the Hold
Har m ess Agreenent. Under the majority's reading, Excel is
obligated to indemify E& from clains against it and judgnents

and expenses that result from those clains, but only if either

E&B pays those judgnents and expenses out of its own pocket or

one of E&B' s insurers covers the judgnents and expenses and then

exercises its subrogation rights. The enphasi zed | anguage does

not appear in the Hold Harnmless Agreenent, but wunder the

majority's interpretation, the <clause 1is read into the
Agr eenent . The nmgjority opinion gives us no reason for
rewiting the parties' Agreenent. This court should hold the

parties to their Agreenent.

100 Thus, | believe the nmjority msinterprets the Hold
Harm ess  Agreenent. Further, this court has held that
indemmi fication agreenents "are liberally construed when they

deal with the negligence of the indemitor [Excel here], but are
strictly construed when the indemitee [E& here] seeks to be

indemi fied for his own negligence."? Here, the agreenent deals

2 Bialas V. Portage Cnty., 70 Ws. 2d 910, 912, 236
N.W2d 18 (1975).
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with the negligence of the indemitor (Excel), and the
i ndemmi tee (E&B) does not seek indemification for its own 20%
causal negligence. Under these circunstances, our case |aw
commands a liberal construction of the Hold Harm ess Agreenent,

whi ch further supports my concl usion.

1101 Therefore, | resolve this issue on the basis of the
| anguage of the Hold Harm ess Agreenent. The parties and the
maj ority opinion also discuss the application of the collatera
source rule to this contract dispute. Majority op., 9169-70
The collateral source rule is generally associated with tort
I aw. This fourth issue, which is a contract dispute, becones
nore difficult when the collateral source rule is considered.
The analysis of the parties and the mjority regarding the
collateral source rule is undeveloped, and | will touch on this
issue only briefly.

1102 The application of the <collateral source rule to
contracts cases is a conplex subject. "Whet her the collatera
source rule applies in 'contract' cases is subject to sone
dispute. . . . Possibly the right answer depends sonewhat on the

equities or econom c concerns in the individual case. "3

3 3 Dan B. Dobbs, Dobbs Law of Renedies § 12.6(4) at 154-55
(2d ed. 1993).

For articles discussing the <collateral source rule in
contract cases, as well as the relevance of subrogation (or the
| ack of subrogation) in these cases, see Joseph M Perillo, The
Col |l ateral Source Rule in Contract Cases, 46 San Diego L. Rev.
705 (2009), and John G Flemng, The Collateral Source Rule and
Contract Damages, 71 Cal. L. Rev. 56 (1983).

6
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1103 The collateral source rule is an equitable doctrine,
as the mpjority notes. Majority op., 169. Each case has to be
analyzed, as | see it, by asking how the wvarious policies
underlying the collateral source rule apply in the particular
case, depending on whether the parties are connected by
contract, tort, or sonme conbination of the two. The uni que
circunstances of each particular case nust be carefully
consi der ed.

1104 The mmjority opinion disposes of the collateral source
rule by sinply characterizing E&B as a tortfeasor—because E&B
was adjudged 20% causally negligent with respect to the non-
Kriefall plaintiffs—and stating that "the policies that
underlie the collateral source rule support its use to benefit
only injured plaintiffs.” Majority op, {70.

1105 The majority's reasoni ng oversinplifies or
m scharacterizes the present case. The present lawsuit is a
contract dispute in which E&B is an injured plaintiff and Exce
is a defendant. E&B is suing Excel to recover under the Hold

Har m ess Agreenent. It was in the underlying |awsuit against

The Restatenment (Second) of Contracts briefly alludes to
the collateral source rule and does not take a position on its
applicability, but states that "[t]he principle that a party's
liability is not reduced by paynments or other benefits received
by the injured party from collateral sources is |ess conpelling
in the case of a breach of contract than in the case of a tort."
Rest at enent (Second) of Contracts 8§ 347 cnt. e (1981).

Prof essors Perillo and Flem ng are both sonmewhat critical
of the Restatenent's limted analysis. See Perillo, supra, at
706; Flem ng, supra, at 79.
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the non-Kriefall plaintiffs that E& was a 20% responsible
tortfeasor and Excel was an 80% responsi ble tortfeasor.

1106 Her e, t he court shoul d bal ance equi tabl e
considerations and the policies behind the collateral source
rule to determ ne whether the breachi ng defendant (Excel) or the
plaintiff (E&), who was insured by Federal Insurance, should
benefit from the paynments nmade by Federal Insurance that Federal
| nsurance does not seek to recover.*

1107 In the ©present case, under the Agreenent, E&B
shoul ders the damages its conduct caused and Excel shoul ders the
damages its conduct caused. Applying the collateral source rule
woul d ensure that Excel is not relieved from shouldering the

damage its conduct caused just because E& had the foresight to

* This court has addressed similar questions in tort suits
when an insurer waives its subrogation rights or is unable to
pursue them In Voge v. Anderson, 181 Ws. 2d 726, 512
N.W2d 749 (1994), the plaintiff's insurer had waived its
subrogation rights, id. at 728, and the court held that the
collateral source rule was still applicable. 1d. at 732. The
court expl ai ned:

The collateral source rule does not allow a tortfeasor
to reduce his or her liability for personal injury by
benefits that the injured person receives from one
acting on the tortfeasor's  Dbehalf. Rat her, t he
collateral source rule requires that the tortfeasor be
held responsible for his conduct by requiring the
tortfeasor to conpensate the injured party the ful
anount of damages.

We recognize that the results in this case allow the
injured party a double recovery. However, a contrary
conclusion would result in giving the tortfeasor a
wi ndf al |

Voge, 181 Ws. 2d at 732-33.
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voluntarily pay premuns over the years in order to maintain
insurance.® | therefore would apply the collateral source rule
in the present case.

1108 For the reasons stated above, | disagree with the
majority's resolution of the "indemification reduction” issue
and dissent with respect to that issue.

1209 I am authorized to state that Justice ANN WALSH

BRADLEY joins this concurrence/ di ssent.

® According to Professor Flenming, "In the tort context, it
has been consistently considered decisive that if the plaintiff
hi msel f procured insurance through his own initiative and at his
own cost, the defendant is not entitled to benefit from the
i nsurance by a reduction of danages. As it is commonly put, the
plaintiff is free to ‘'bargain for double recovery' even
when . . . the insurer is not entitled to reinbursenent.”
Fl emi ng, supra note 3, at 81.

See also Leitinger v. DBart, Inc., 2007 W 84, 9128, 302
Ws. 2d 110, 736 N W2d 1 ("The tortfeasor who 1is legally
responsi ble for causing injury is not relieved of his obligation
to the victim sinply because the victim had the foresight to
arrange, or good fortune to receive, benefits froma collatera
source for injuries and expenses” (quoting Ellsworth wv.
Schel brock, 2000 W 63, 17, 235 Ws. 2d 678, 611 N.W2d 764).).
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