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APPEAL f r om a j udgment  of  t he Ci r cui t  Cour t  f or  Wi nnebago 

Count y,  Wi l l i am H.  Car ver ,  Judge.   Reversed and cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o Wi s.  St at .  

§ ( Rul e)  809. 61 ( 2009- 10) . 1  Joseph J.  Spaet h ( Spaet h)  appeal ed 

hi s convi ct i ons of  f our  count s  of  chi l d ent i cement  af t er  t he 

Wi nnebago Count y Ci r cui t  Cour t ,  Wi l l i am H.  Car ver ,  Judge,  

decl i ned t o suppr ess an i ncr i mi nat i ng st at ement  Spaet h made t o 

Oshkosh pol i ce of f i cer s who wer e conduct i ng a f ol l ow up 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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i nvest i gat i on of  i ncr i mi nat i ng admi ssi ons t hat  Spaet h made t o 

hi s pr obat i on agent  dur i ng a compel l ed pol ygr aph exami nat i on.   

Spaet h c l ai ms t hat  hi s admi ssi ons t o t he agent  wer e subj ect  t o 

use and der i vat i ve use i mmuni t y,  and t hat  t he der i vat i ve use 

i mmuni t y cover ed t he subsequent  st at ement  he made t o Oshkosh 

pol i ce,  even t hough t hi s st at ement  was pr eceded by a val i d 

Mi r anda war ni ng and Judge Car ver  f ound t hat  t he st at ement  was 

vol unt ar y.   See Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  

¶2 The cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t ,  

aski ng us " t o c l ar i f y i f  a st at ement  made t o l aw enf or cement  

f ol l owi ng a pr obat i oner ' s honest  account i ng t o an agent  may 

become a ' whol l y  i ndependent  sour ce'  under  Kast i gar  [ v.  Uni t ed 

St at es,  406 U. S.  441,  460 ( 1972) ]  and,  i f  so,  under  what  

par amet er s. "   

¶3 We hol d t hat  t he st at ement  t hat  Spaet h made t o Oshkosh 

pol i ce was der i ved f r om t he compel l ed,  i ncr i mi nat i ng,  

t est i moni al  st at ement  t hat  he made t o hi s pr obat i on agent .   

Thus,  Spaet h' s st at ement  t o pol i ce was not  der i ved f r om a sour ce 

" whol l y i ndependent "  f r om hi s compel l ed t est i mony,  as r equi r ed 

by Kast i gar  and St at e v.  Evans,  77 Wi s.  2d 225,  252 N. W. 2d 664 

( 1977) ,  even t hough t he st at ement  was pr eceded by a val i d 

Mi r anda war ni ng.   Consequent l y,  Spaet h' s st at ement  t o of f i cer s 

i s subj ect  t o der i vat i ve use i mmuni t y and may not  be used i n any 

subsequent  cr i mi nal  t r i al .   Ther ef or e,  we r ever se t he 

convi ct i ons of  Joseph Spaet h and det er mi ne t hat  hi s compel l ed 

st at ement  t o hi s pr obat i on agent ,  hi s subsequent  st at ement  t o 

Oshkosh pol i ce,  and any evi dence der i ved f r om ei t her  st at ement  
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must  be suppr essed i n any cr i mi nal  t r i al .   Thi s r ul e does not  

appl y t o a r evocat i on hear i ng.    

I .  FACTUAL BACKGROUND 

¶4 I n Febr uar y 2006 Spaet h was on pr obat i on2 f or  f i r st  

degr ee sexual  assaul t  of  a chi l d.   Hi s pr obat i on agent  was 

Rebecca DeWi t t  ( Agent  DeWi t t ) .   On Febr uar y 15,  2006,  Spaet h 

came t o Agent  DeWi t t ' s  of f i ce t o par t i c i pat e i n a pol ygr aph 

exami nat i on.   Al l  sex of f ender s super vi sed by Agent  DeWi t t  wer e 

r equi r ed t o t ake pol ygr aph exami nat i ons at  l east  once per  year .   

Spaet h was r equi r ed t o t ake t hi s exami nat i on,  r equi r ed t o 

cooper at e wi t h t he exami ner ,  and r equi r ed t o answer  quest i ons 

t r ut hf ul l y.   Hi s f ai l ur e t o t ake t he pol ygr aph exami nat i on coul d 

have r esul t ed i n r evocat i on of  hi s pr obat i on.   Hi s f ai l ur e t o 

answer  quest i ons t r ut hf ul l y al so coul d have r esul t ed i n a 

ser i ous sanct i on.  

¶5 Bef or e t aki ng t he pol ygr aph exami nat i on,  Spaet h s i gned 

a " consent  f or m"  pr ovi ded by Behavi or al  Measur es Mi dwest ,  

L. L. C. ,  t he company admi ni st er i ng t he pol ygr aph exami nat i on.   

The f or m r ead i n par t :  

[ P] ur suant  t o Wi sconsi n Admi ni st r at i ve Code 332. 15,  my 
Wi sconsi n Depar t ment  of  Cor r ect i ons ( DOC)  Agent  has 
r equest ed I  t ake a pol ygr aph exami nat i on.  

 .  .  .  .   

                                                 
2 The par t i es asser t  t hat  Spaet h was on pr obat i on.   The 

r ecor d i s not  c l ear  whet her  Spaet h' s st at us was pr obat i on or  
par ol e.   However ,  t he i mmuni t y di scussed i n t hi s opi ni on 
appl i es,  i n t he same manner ,  t o i ndi v i dual s on ei t her  pr obat i on 
or  par ol e.   St at e v.  Evans,  77 Wi s.  2d 225,  227- 28 & 228 n. 1,  
252 N. W. 2d 664 ( 1977) .  
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I  under st and t hat  I  am not  r equi r ed t o consent  t o t he 
admi ni st r at i on of  t he exami nat i on,  and t hat  I  can st op 
t he exami nat i on at  anyt i me t hat  I  desi r e.   I n r egar ds 
t o any admi ssi ons I  make concer ni ng of f enses f or  whi ch 
I  am not  on def er r ed adj udi cat i on,  pr obat i on,  or  
par ol e,  or  f or  whi ch I  have not  been pr evi ousl y 
convi ct ed by a cour t  of  l aw,  I  under st and I  have t he 
r i ght  t o have a l awyer  pr esent  t o advi se me pr i or  t o 
any quest i oni ng and dur i ng any quest i oni ng.   I f  I  am 
unabl e t o empl oy a l awyer ,  I  have t he r i ght  t o have a 
l awyer  appoi nt ed t o counsel  wi t h me pr i or  t o and 
dur i ng any quest i oni ng.   I  have t he r i ght  t o r emai n 
s i l ent  and not  make any st at ement  at  al l  and any 
st at ement  I  make can and may be used i n evi dence 
agai nst  me at  my t r i al .   I  have t he r i ght  t o t er mi nat e 
t he i nt er vi ew at  anyt i me.  

¶6 The f or m gi ven t o Spaet h was not  an accur at e st at ement  

of  t he l aw f or  t hi s pr obat i oner . 3  Spaet h' s f ai l ur e t o t ake t he 

pol ygr aph exami nat i on coul d have r esul t ed i n hi s  r evocat i on,  and 

hi s r ef usal  t o s i gn t he " consent  f or m"  coul d have been deemed a 

r ef usal  t o t ake t he pol ygr aph exami nat i on.   I n addi t i on,  any 

st at ement s t hat  Spaet h made dur i ng t he pol ygr aph exami nat i on 

wer e subj ect  t o use and der i vat i ve use i mmuni t y and coul d not  be 

used agai nst  hi m at  a cr i mi nal  t r i al .  Agent  DeWi t t  l at er  

t est i f i ed t hat  Spaet h was awar e t hat  t he pol ygr aph r esul t s and 

t he st at ement s he made i n t he exami nat i on coul d not  be used i n a 

cr i mi nal  pr osecut i on.    

¶7 A pol ygr aph exami nat i on i n t hese ci r cumst ances 

consi st s of  t hr ee par t s.   Fi r st ,  t her e i s pr et est  pr epar at i on i n 

whi ch t he exami ner  goes t hr ough t he r ul es t hat  appl y t o t he 

                                                 
3 The l anguage ci t ed above f r om t he pol ygr aph " consent  f or m"  

shoul d be compar ed t o t he l anguage i n a pr obat i on/ par ol e f or m 
used i n t he case of  St at e v.  Mar k,  2008 WI  App 44,  ¶5,  308 
Wi s.  2d 191,  747 N. W. 2d 727 ( her ei naf t er  Mar k I I I ) .  
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pr obat i oner  and t he pr obat i oner  has an oppor t uni t y t o admi t  i n 

advance t o any ki nd of  r ul e v i ol at i on.   Second,  t her e i s t he 

act ual  pol ygr aph t est  dur i ng whi ch t he pr obat i oner  i s asked 

poi nt  by poi nt  whet her  he has vi ol at ed any r ul e.   Thi r d,  t her e 

i s a post - t est  i nt er vi ew based on admi t t ed r ul e v i ol at i ons and 

any appar ent  decept i on dur i ng t he t est .  

¶8 On t he mor ni ng of  Febr uar y 15,  Spaet h s i gned t he f or m,  

went  t hr ough t he pr et est  pr epar at i on,  and t ook t he t est .   Agent  

DeWi t t  was not  pr esent  whi l e t he t est  was admi ni st er ed.   

However ,  f ol l owi ng t he t est ,  she was t ol d by t he exami ner  t hat  

t he pol ygr aph showed t hat  Spaet h was bei ng decept i ve.  

¶9 Ther eaf t er ,  Agent  DeWi t t  di scussed t he r esul t s of  t he 

pol ygr aph wi t h t he exami ner  i n Spaet h' s pr esence.   Dur i ng t hi s 

i nt er vi ew,  Spaet h admi t t ed v i ol at i ng hi s cur f ew,  havi ng 

unsuper vi sed cont act  wi t h mi nor s,  and engagi ng i n physi cal  

cont act  wi t h t hose mi nor s——al l  v i ol at i ons of  hi s r ul es of  

super vi s i on.   Speci f i cal l y,  Spaet h " sai d t hat  he had been hor se-

pl ayi ng wi t h hi s ni eces and nephews and he knew t hat  t o be 

wr ong. "    

¶10 Bel i evi ng t hat  Spaet h had vi ol at ed hi s super vi s i on 

r ul es,  Agent  DeWi t t  cont act ed t he Oshkosh Pol i ce Depar t ment  t o 

pi ck up Spaet h f or  a pr obat i on hol d.    

¶11 Bef or e Oshkosh pol i ce of f i cer  Joseph Fr amke ( Of f i cer  

Fr amke)  ar r i ved,  Spaet h admi t t ed mor e:  t hat  he " may have br ushed 

up agai nst  hi s ni eces and nephews vagi nas or  but t s or  br east  

ar ea. "   Thi s admi ssi on changed Spaet h' s st at us f r om someone who 

was about  t o be hel d f or  r ul es v i ol at i ons t o someone who was 
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about  t o be hel d i n connect i on wi t h a possi bl e cr i mi nal  of f ense.   

When Of f i cer  Fr amke ar r i ved,  he was t ol d i n Spaet h' s pr esence 

t hat  Spaet h had admi t t ed t o physi cal  cont act  wi t h mi nor s t hat  

" may have been a sexual  assaul t . "   Of f i cer  Fr amke l at er  

acknowl edged t hat  t he agent  t ol d hi m t hat  Spaet h " had made some 

comment s about  possi bl y havi ng i nappr opr i at e cont act  wi t h some 

nephews and ni eces"  and " havi ng some cont act  wi t h t he vagi na,  

br east  and but t ock ar ea. "  

¶12 Of f i cer  Fr amke handcuf f ed Spaet h and put  hi m i n t he 

back of  hi s squad car .   He al so asked Spaet h " i f  he woul d be 

wi l l i ng t o s i t  down and t al k t o me about  what  Agent  DeWi t t  had 

t ol d me,  and he t ol d me t hat  he woul d. "   Agent  DeWi t t  was 

pr esent  dur i ng t hi s exchange,  and she i mmedi at el y t ol d Spaet h 

t hat  he di d not  need t o speak wi t h pol i ce and t hat  he coul d 

speak wi t h an at t or ney and t hat  he was not  compel l ed t o gi ve 

det ect i ves " any ki nd of  st at ement .   And Joe [ Spaet h]  sai d,  no,  

he want ed t o get  i t  of f  hi s chest . "    

¶13 Spaet h was t aken t o t he pol i ce st at i on at  

appr oxi mat el y 1: 00 p. m.   At  t he st at i on he was l ed t o an 

i nt er vi ew r oom at  t he Oshkosh Pol i ce Depar t ment  wher e he met  

wi t h Of f i cer  Fr amke and Det ect i ve James Busha ( Det ect i ve Busha) .   

Bef or e t he i nt er r ogat i on,  Of f i cer  Fr amke t ol d Det ect i ve Busha 

about  t he i nf or mat i on he had r ecei ved t hat  Spaet h may have 

sexual l y assaul t ed some chi l dr en.   I n t he i nt er vi ew r oom,  

Det ect i ve Busha began t o di scuss Spaet h' s Mi r anda r i ght s at  1: 20 

p. m. ,  and t he of f i cer s bel i eved t hat  Spaet h under st ood t hose 

r i ght s.   Spaet h agr eed t o speak wi t h t he of f i cer s and di d not  
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i nvoke hi s Mi r anda r i ght s.   Spaet h was i n cust ody cont i nuousl y 

f r om t he t i me Of f i cer  Fr amke pl aced hi m i n cust ody f or  a 

pr obat i on hol d unt i l  Spaet h gave t he st at ement  t o of f i cer s.   The 

wai ver  of  r i ght s f or m was si gned by Spaet h at  1: 24 p. m.  

¶14 Dur i ng t he i nt er r ogat i on,  Spaet h gave a st at ement  t hat  

Det ect i ve Busha t r anscr i bed.   The st at ement  i mpl i cat ed Spaet h i n 

sever al  sexual  assaul t s of  hi s mi nor  r el at i ves,  i ncl udi ng 

i nci dent s on t wo dat es i n mi d- Febr uar y,  when Spaet h br ushed up 

agai nst  t he chi l dr en i nappr opr i at el y whi l e wr est l i ng wi t h or  

t i ck l i ng t hem.   The i nt er r ogat i on was compl et ed by appr oxi mat el y  

2: 40 p. m.    

¶15 Oshkosh Pol i ce wer e unawar e of  any new sexual  assaul t s 

i nvol v i ng Spaet h pr i or  t o Agent  DeWi t t  i nf or mi ng t hem of  

Spaet h' s admi ssi ons;  Agent  DeWi t t ' s  di scl osur e l ed t o t he 

of f i cer s obt ai ni ng t he st at ement  dur i ng t he i nt er r ogat i on.     

¶16 Af t er  i nt er r ogat i ng Spaet h,  Det ect i ve Busha met  wi t h 

t he par ent s of  Spaet h' s mi nor  r el at i ves who wer e t he vi ct i ms of  

t he al l eged cr i mes.   The par ent s conf i r med t hat  Spaet h had 

cont act  wi t h t he mi nor  r el at i ves but  sai d t hey wer e not  awar e 

t hat  Spaet h had any sexual  cont act  wi t h t hem.   The mi nor  

r el at i ves wer e not  abl e t o say t hat  t hey had been assaul t ed by 

Spaet h.    

I I .  PROCEDURAL HI STORY 

¶17 A cr i mi nal  compl ai nt  was f i l ed on Apr i l  25,  2006,  

char gi ng Spaet h wi t h f our  count s of  sexual  assaul t  of  a chi l d 

under  13 year s of  age cont r ar y t o Wi s.  St at .  §§ 948. 02( 1) ,  

939. 50( 3) ( b) ,  939. 62( 2m) ( b) 2.  ( 2005- 06) .   Spaet h was char ged as 
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a per si st ent  r epeat er  under  Wi s.  St at .  § 939. 62( 2m) ( b) 2.  ( 2005-

06)  on al l  f our  count s.    

¶18 Bef or e t r i al ,  t he def endant  moved t o suppr ess " any and 

al l  st at ement s obt ai ned by t he Oshkosh Pol i ce Depar t ment ,  

Di v i s i on of  Pr obat i on and Par ol e,  and/ or  any ot her  l aw 

enf or cement  agenci es i n r egar d t o t hi s case,  as wel l  

as .  .  .  any l eads der i ved f r om any such st at ement s or  

evi dence. "    

¶19 The ci r cui t  cour t  hel d a hear i ng on t hi s mot i on on 

Jul y 5,  2006,  t aki ng evi dence f r om Agent  DeWi t t ,  Of f i cer  Fr amke,  

and Det ect i ve Busha.   The cour t  deni ed t he mot i on,  hol di ng t hat  

t he st at ement  t o pol i ce was vol unt ar y and t hus admi ssi bl e.   

¶20 The cour t  sai d:  

 The i ssue does come down t o t hi s  vol unt ar i ness of  
Mr .  Spaet h i n maki ng t he st at ement .  .  .  .   The Cour t  
i s  goi ng t o f i nd t hat  [ t he or al  st at ement  t o t he t wo 
of f i cer s and hi s s i gned wr i t t en summar y of  t he or al  
st at ement ]  wer e pr ovi ded i n a vol unt ar y manner  .  .  .  .  

[ I ] t ' s  a f ai r  means of  t he Pr obat i on Depar t ment  t o 
det er mi ne whet her  or  not  peopl e ar e compl yi ng wi t h 
r ul es.   And when t hey come acr oss s i t uat i ons t hat  ar e 
deemed t o be quest i onabl e,  i t  cer t ai nl y i s appr opr i at e 
t o r ef er  t he mat t er  t o t he pol i ce .  .  .  and al l ow t he 
pol i ce .  .  .  t o conduct  f ur t her  i nqui r y.  

¶21 Spaet h' s mot i on t o suppr ess was r econsi der ed 

i mmedi at el y bef or e t r i al  and agai n deni ed.  

¶22 On June 4,  2007,  Spaet h was t r i ed by a j ur y and f ound 

gui l t y on al l  f our  count s.   At  t r i al ,  Of f i cer  Fr amke and 

Det ect i ve Busha bot h t est i f i ed r egar di ng t he or al  st at ement  t hat  

Spaet h gave t o t hem on Febr uar y 15 at  t he Oshkosh pol i ce 
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st at i on;  t he st at ement  t hat  Det ect i ve Busha t r anscr i bed ( and 

Spaet h s i gned)  al so was admi t t ed i nt o evi dence.    

¶23 Spaet h was sent enced t o t he mandat or y l i f e 

i ncar cer at i on r equi r ed f or  each count ,  wi t h t he sent ences t o r un 

concur r ent l y.    

¶24 On Oct ober  20,  2008,  t he c i r cui t  cour t  f i l ed an or der  

vacat i ng Spaet h' s sent ence because i t  l ear ned t hat  ext r aneous 

and pr ej udi c i al  i nf or mat i on was br ought  i nt o t he j ur y r oom——

namel y,  knowl edge t hat  Spaet h was al r eady a convi ct ed sex-

of f ender .   Two days l at er ,  t he cour t  or der ed a new t r i al .  

¶25 On Mar ch 13,  2009,  Spaet h was convi ct ed of  f our  count s 

of  chi l d ent i cement  cont r ar y t o Wi s.  St at .  § 948. 07( 1)  af t er  he 

pl eaded no cont est  t o t he char ges cont ai ned i n an amended 

i nf or mat i on.   Lat er ,  t he c i r cui t  cour t  i mposed a sent ence of  15 

year s i mpr i sonment  on each count ——5 year s bei ng i ni t i al  

conf i nement  and 10 year s bei ng ext ended super vi s i on——wi t h t he 

sent ences t o r un concur r ent l y.    

¶26 On Jul y 20,  2009,  Spaet h wr ot e t he c i r cui t  cour t  a 

l et t er  expr essi ng di ssat i sf act i on wi t h t he pl ea pr ocess.    

¶27 Wi t h t he appr oval  of  t he cour t  of  appeal s,  Spaet h 

f i l ed a post - convi ct i on mot i on t o r econsi der  agai n hi s mot i on t o 

suppr ess t he st at ement  he made t o t he t wo Oshkosh of f i cer s at  

t he pol i ce st at i on.    

¶28 On Mar ch 10,  2010,  t he c i r cui t  cour t  hel d a hear i ng on 

t he mot i on f or  post - convi ct i on r el i ef .   The ci r cui t  cour t  deni ed 

Spaet h' s mot i on,  det er mi ni ng t hat  use of  Spaet h' s st at ement  
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woul d not  have v i ol at ed t he der i vat i ve use pr ohi bi t i on cont ai ned 

i n St at e v.  Evans,  77 Wi s.  2d 225.    

¶29 The cour t  of  appeal s cer t i f i ed t he appeal  t o t hi s 

cour t .   The cour t  of  appeal s not ed " t he t ensi on bet ween"  Evans 

i mmuni t y and " t he needs and pol i c i es of  t he DOC. "   The 

cer t i f i cat i on r equest s t hat  we " c l ar i f y i f  a st at ement  made t o 

l aw enf or cement  f ol l owi ng a pr obat i oner ' s honest  account i ng t o 

an agent  may become a ' whol l y i ndependent  sour ce'  under  Kast i gar  

and,  i f  so,  under  what  par amet er s. "    

I I I .  STANDARD OF REVI EW 

¶30 I n t hi s case,  we ar e r evi ewi ng t he appl i cat i on of  

const i t ut i onal  pr i nci pl es t o f act s.   " To t he ext ent  t he c i r cui t  

cour t  made f i ndi ngs of  f act ,  we accept  t hose"  f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous.   St at e v.  Mar k,  2008 WI  App 

44,  ¶15,  308 Wi s.  2d 191,  747 N. W. 2d 727 ( her ei naf t er  Mar k I I I ) .   

We r evi ew de novo t he appl i cat i on of  const i t ut i onal  pr i nci pl es 

t o t hose f act s as quest i ons of  l aw.   I d. ;  St at e v.  War d,  2009 WI  

60,  ¶17,  318 Wi s.  2d 301,  767 N. W. 2d 236.  

I V.  ANALYSI S 

¶31 Thi s case r equi r es t he cour t  t o r eexami ne t he 

f undament al  pr i nci pl es of  t he pr i v i l ege agai nst  sel f -

i ncr i mi nat i on guar ant eed by t he Fi f t h Amendment .  

¶32 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

r eads,  i n par t :  " No per son .  .  .  shal l  be compel l ed i n any 

cr i mi nal  case t o be a wi t ness agai nst  hi msel f . "   Thi s pr i v i l ege 

has been i ncor por at ed i nt o t he Four t eent h Amendment  t o appl y t o 

t he St at es.   Mal l oy v.  Hogan,  378 U. S.  1,  6 ( 1964) .   Wi sconsi n 
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has i t s own equi val ent  pr i v i l ege i n Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on.    

¶33 The pr i v i l ege agai nst  sel f - i ncr i mi nat i on i s " an 

i mpor t ant  advance i n t he devel opment  of  our  l i ber t y——' one of  t he 

gr eat  l andmar ks i n man' s st r uggl e t o make hi msel f  c i v i l i zed. ' "   

Ul l mann v.  Uni t ed St at es,  350 U. S.  422,  426 ( 1956)  ( c i t at i on 

omi t t ed) .   The pr i v i l ege " r ef l ect s many of  our  f undament al  

val ues, "  i ncl udi ng an " unwi l l i ngness t o subj ect  t hose suspect ed 

of  cr i me t o t he cr uel  t r i l emma of  sel f - accusat i on,  per j ur y or  

cont empt ;  our  pr ef er ence f or  an accusat or i al  r at her  t han 

i nqui s i t or i al  syst em of  cr i mi nal  j ust i ce;  our  f ear  t hat  sel f -

i ncr i mi nat i ng st at ement s wi l l  be el i c i t ed by i nhumane t r eat ment  

and abuses; "  and t he " r eal i zat i on t hat  t he pr i v i l ege,  whi l e 

somet i mes a shel t er  t o t he gui l t y,  i s  of t en a pr ot ect i on t o t he 

i nnocent . "   Mur phy v.  Wat er f r ont  Comm' n of  N. Y.  Har bor ,  378 U. S.  

52,  55 ( 1964)  ( c i t at i on and i nt er nal  quot at i on mar ks omi t t ed) .  

¶34 The pr i v i l ege agai nst  sel f - i ncr i mi nat i on was car ef ul l y 

anal yzed i n Kast i gar  v.  Uni t ed St at es,  406 U. S.  441,  i n 

c i r cumst ances wher e i t  col l i ded wi t h t he gover nment ' s f i r ml y 

est abl i shed,  of t en- cr i t i cal  need t o compel  t est i mony.   The Cour t  

sai d t hat  t he Fi f t h Amendment  pr i v i l ege was t he most  i mpor t ant  

exempt i on t o t he gover nment ' s power  t o compel  t est i mony.   

Kast i gar ,  406 U. S.  at  444.   " I t  can be asser t ed i n any 

pr oceedi ng,  c i v i l  or  cr i mi nal ,  admi ni st r at i ve or  j udi c i al ,  

i nvest i gat or y or  adj udi cat or y;  and i t  pr ot ect s agai nst  any 

di scl osur es t hat  t he wi t ness r easonabl y bel i eves coul d be used 
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i n a cr i mi nal  pr osecut i on or  coul d l ead t o ot her  evi dence t hat  

mi ght  be so used. "   I d.  at  444- 45.  

¶35 The Cour t  not ed t hat  i mmuni t y st at ut es " seek a 

r at i onal  accommodat i on bet ween t he i mper at i ves of  t he pr i v i l ege 

and t he l egi t i mat e demands of  gover nment  t o compel  c i t i zens t o 

t est i f y. "   I d.  at  446.  

¶36 I n uphol di ng a f eder al  i mmuni t y st at ut e,  t he Cour t  

det er mi ned t hat  when t he gover nment  compel s i ncr i mi nat i ng 

t est i mony,  i t  must  gr ant  i mmuni t y t hat  i s  coext ensi ve wi t h t he 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on.   I d.  at  449.   " We hol d 

t hat  .  .  .  i mmuni t y f r om use and der i vat i ve use i s coext ensi ve 

wi t h t he scope of  t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  and 

t her ef or e i s suf f i c i ent  t o compel  t est i mony over  a c l ai m of  t he 

pr i v i l ege. "   I d.  at  453.   St at ed di f f er ent l y,  " a gr ant  of  

i mmuni t y must  af f or d pr ot ect i on commensur at e wi t h t hat  af f or ded 

by t he pr i v i l ege .  .  .  .   I mmuni t y f r om t he use of  compel l ed 

t est i mony,  as wel l  as evi dence der i ved di r ect l y  and i ndi r ect l y  

t her ef r om,  af f or ds t hi s pr ot ect i on. "   I d.  

¶37 The Cour t  hammer ed t he si gni f i cance of  t he der i vat i ve 

use pr ot ect i on.   I mmuni t y must  pr ohi bi t  " t he pr osecut or i al  

aut hor i t i es f r om usi ng t he compel l ed t est i mony i n any r espect . "   

I d.   " Thi s t ot al  pr ohi bi t i on on use pr ovi des a compr ehensi ve 

saf eguar d,  bar r i ng t he use of  compel l ed t est i mony as an 

' i nvest i gat or y l ead, '  and al so bar r i ng t he use of  any evi dence 

obt ai ned by f ocusi ng i nvest i gat i on on a wi t ness as a r esul t  of  

hi s compel l ed di scl osur es. "   I d.  at  460 ( emphasi s added)  

( f oot not e omi t t ed) .  
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¶38 Quot i ng f r om Mur phy v.  Wat er f r ont  Comm' n,  378 U. S.  at  

79 n. 18,  t he Cour t  sai d:  

" Once a def endant  demonst r at es t hat  he has t est i f i ed,  
under  a st at e gr ant  of  i mmuni t y,  t o mat t er s r el at ed t o 
t he f eder al  pr osecut i on,  t he f eder al  aut hor i t i es have 
t he bur den of  showi ng t hat  t hei r  evi dence i s  not  
t ai nt ed by est abl i shi ng t hat  t hey had an i ndependent ,  
l egi t i mat e sour ce f or  t he di sput ed evi dence. "  

Kast i gar ,  406 U. S.  at  460.   " Thi s bur den of  pr oof ,  whi ch we 

r eaf f i r m as appr opr i at e,  i s  not  l i mi t ed t o a negat i on of  t ai nt ;  

r at her ,  i t  i mposes on t he pr osecut i on t he af f i r mat i ve dut y t o 

pr ove t hat  t he evi dence i t  pr oposes t o use i s der i ved f r om a 

l egi t i mat e sour ce whol l y i ndependent  of  t he compel l ed 

t est i mony. "   I d.  ( emphasi s added) .  

¶39 The pr i nci pl es st at ed i n Kast i gar  wer e st r ongl y 

af f i r med i n New Jer sey v.  Por t ash,  440 U. S.  450 ( 1979) ,  wher e 

t he quest i on was whet her  a pr osecut or  coul d use a per son' s 

l egi s l at i vel y i mmuni zed gr and j ur y t est i mony t o i mpeach t he 

per son' s cr edi bi l i t y  when t est i f y i ng as a def endant  i n a 

cr i mi nal  t r i al .   I d.  at  451.   The answer  was a r esoundi ng no. 4  

I n i t s opi ni on,  t he Cour t  sai d t hat  " a def endant ' s compel l ed 

st at ement s,  as opposed t o st at ement s t aken i n v i ol at i on of  

Mi r anda,  may not  be put  t o any t est i moni al  use what ever  agai nst  

hi m i n a cr i mi nal  t r i al . "   I d.  at  459.  

                                                 
4 Evans had l ef t  open t he possi bi l i t y  t hat  i mmuni zed 

st at ement s coul d be used f or  i mpeachment  pur poses,  77 Wi s.  2d at  
235- 36,  but  Evans pr edat ed New Jer sey v.  Por t ash,  440 U. S.  450 
( 1979) ,  and t hat  par t  of  Evans i s no l onger  val i d.   St at e v.  
Thompson,  142 Wi s.  2d 821,  831,  419 N. W. 2d 564 ( Ct .  App.  1987) .   
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 Test i mony gi ven i n r esponse t o a gr ant  of  
l egi s l at i ve i mmuni t y i s t he essence of  coer ced 
t est i mony.   I n such cases t her e i s no quest i on whet her  
physi cal  or  psychol ogi cal  pr essur es over r ode t he 
def endant ' s wi l l ;  t he wi t ness i s  t ol d t o t al k or  f ace 
t he gover nment ' s coer ci ve sanct i ons,  not abl y,  a 
convi ct i on f or  cont empt .   The i nf or mat i on gi ven i n 
r esponse t o a gr ant  of  i mmuni t y may wel l  be mor e 
r el i abl e t han i nf or mat i on beat en f r om a hel pl ess 
def endant ,  but  i t  i s  no l ess compel l ed.   The Fi f t h and 
Four t eent h Amendment s pr ovi de a pr i v i l ege agai nst  
compel l ed sel f - i ncr i mi nat i on,  not  mer el y agai nst  
unr el i abl e sel f - i ncr i mi nat i on.   Bal anci ng of  
i nt er est s .  .  .  .  i s  not  s i mpl y  unnecessar y.   I t  i s  
i mper mi ssi bl e.  

I d.  

¶40 Bot h Kast i gar  and Por t ash i nvol ved gr ant s of  i mmuni t y  

t hat  wer e s l i ght l y di f f er ent  f r om t he i mmuni t y at  pl ay her e.   

But  t he Supr eme Cour t ' s  deci s i on i n Mi nnesot a v.  Mur phy,  465 

U. S.  420 ( 1984) ,  expl i c i t l y  di scussed i mmuni t y i n t he cont ext  of  

st at ement s t o a pr obat i on agent .  

¶41 The case i nvol ved a pr obat i oner ,  Mar shal l  Mur phy,  who 

admi t t ed t o a t hi r d par t y t hat  he had commi t t ed a r ape and 

mur der  unr el at ed t o t he of f ense f or  whi ch he was on pr obat i on.   

I d.  at  423.   When t hi s i nf or mat i on was br ought  t o hi s agent ' s 

at t ent i on,  she wr ot e t o Mur phy t o ar r ange f or  a meet i ng wi t h hi m 

i n her  of f i ce and t ol d hi m at  t he meet i ng of  t he i nf or mat i on she 

had r ecei ved.   I d.   She suggest ed t hat  t he i nf or mat i on showed 

t hat  Mur phy needed cont i nued t r eat ment .   I d.  at  423- 24.   Mur phy 

r esponded angr i l y ,  st at ed t hat  he " f el t  l i ke cal l i ng a l awyer , "  

deni ed t he cr i me he had been convi ct ed of  but  admi t t ed t hat  he 

had commi t t ed t he r ape and mur der .   I d.  at  424.   The agent  di d 
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not  t el l  Mur phy unt i l  af t er  hi s admi ssi on t hat  she had a dut y t o 

r epor t  hi s admi ssi on t o pol i ce.   I d.  

¶42 The Mur phy case t ur ned on t he quest i on whet her  Mur phy 

was r equi r ed t o i nvoke hi s r i ght  not  t o i ncr i mi nat e hi msel f  

bef or e maki ng hi s i ncr i mi nat i ng st at ement s.  

¶43 The Cour t  di d not  di st i ngui sh Mur phy' s case on gr ounds 

t hat  he was on pr obat i on.   I n f act ,  t he Cour t  made cl ear  t hat  

t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on i s not  di mi ni shed by 

t he f act  t hat  " a def endant  i s i mpr i soned or  on pr obat i on at  t he 

t i me he makes i ncr i mi nat i ng st at ement s,  i f  t hose st at ement s ar e 

compel l ed. "   I d.  at  426 ( emphasi s added) .   I nst ead,  t he Cour t  

not ed t hat  as a gener al  r ul e,  a per son i s not  pr ot ect ed by t he 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on unl ess t he per son f i r st  

asser t s t he pr i v i l ege.   The Cour t  sai d t hat  

Mur phy was i n no bet t er  posi t i on t han t he or di nar y 
wi t ness at  a t r i al  or  bef or e a gr and j ur y who i s 
subpoenaed,  swor n t o t el l  t he t r ut h,  and obl i gat ed t o 
answer  on t he pai n of  cont empt ,  unl ess he i nvokes t he 
pr i v i l ege and shows t hat  he f aces a r eal i st i c  t hr eat  
of  sel f - i ncr i mi nat i on.   The answer s of  such a wi t ness 
t o quest i ons put  t o hi m ar e not  compel l ed wi t hi n t he 
meani ng of  t he Fi f t h Amendment  unl ess t he wi t ness i s 
r equi r ed t o answer  over  hi s  val i d c l ai m of  t he 
pr i v i l ege.  

I d.  at  427.   " [ I ] n t he or di nar y case,  i f  a wi t ness under  

compul si on t o t est i f y makes di scl osur es i nst ead of  c l ai mi ng t he 

pr i v i l ege,  t he gover nment  has not  ' compel l ed'  hi m t o i ncr i mi nat e 

hi msel f . "   I d.  ( quot i ng Gar ner  v.  Uni t ed St at es,  424 U. S.  648,  

654 ( 1976) ) .   " [ A]  wi t ness under  compul si on t o make di scl osur es 
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must  asser t  t he pr i v i l ege i n a t i mel y manner . "   Mur phy,  465 U. S.  

at  428 ( c i t i ng Uni t ed St at es v.  Kor del ,  397 U. S.  1 ( 1970) ) .  

¶44 Havi ng est abl i shed t hi s gener al  r ul e,  t he Cour t  

acknowl edged except i ons,  t he f i r st  bei ng " cust odi al  

i nt er r ogat i on. "   I d.  at  429- 30.   The r ul e does not  appl y t he 

same way when a per son i s " i n cust ody. "   Under  Mi r anda v.  

Ar i zona,  384 U. S.  436 ( 1966) ,  i ncr i mi nat i ng st at ement s obt ai ned 

dur i ng cust odi al  i nt er r ogat i on must  be suppr essed unl ess a 

suspect  f ai l s  t o c l ai m t he Fi f t h Amendment  pr i v i l ege af t er  bei ng 

war ned of  t he r i ght  t o r emai n s i l ent  and war ned of  t he 

consequences of  f ai l ur e t o asser t  t hat  r i ght .   Mur phy,  465 U. S.  

at  430 ( emphasi s added) ( c i t i ng Mi r anda,  384 U. S.  at  467- 69,  475-

77) .  

¶45 The Cour t  was qui ck t o expl ai n t hat  t hi s except i on di d 

not  appl y t o Mur phy because he was not  " i n cust ody"  when he was 

i n hi s pr obat i on agent ' s of f i ce.   The communi cat i on t hat  t he 

agent  sent  t o Mur phy di d not  or der  hi m t o appear  at  a par t i cul ar  

t i me.   He came when i t  was conveni ent  t o bot h of  t hem,  i d.  at  

433,  and he l ef t  af t er  he had made hi s i ncr i mi nat i ng admi ssi on,  

i d.  at  424.  

¶46 Hence,  t he cr i t i cal  i ssue i n t hat  case was whet her  

Mur phy was i n a s i t uat i on t hat  gave r i se t o a sel f - execut i ng 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  t hat  i s ,  a pr i v i l ege t hat  

he di d not  have t o i nvoke.  

¶47 The Cour t  spel l ed out  such an except i on:   " The gener al  

r ul e t hat  t he pr i v i l ege must  be cl ai med when sel f - i ncr i mi nat i on 

i s t hr eat ened .  .  .  [ i s ]  i nappl i cabl e i n cases wher e t he 



No.    2009AP2907- CR 

 

17 
 

asser t i on of  t he pr i v i l ege i s penal i zed so as t o f or ecl ose a 

f r ee choi ce t o r emai n s i l ent ,  .  .  .  [ t hus]  compel [ l i ng]  

i ncr i mi nat i ng t est i mony. "   I d.  at  434 ( c i t at i on and i nt er nal  

quot at i on mar ks omi t t ed) .  

 The t hr eat  of  puni shment  f or  r el i ance on t he 
pr i v i l ege di st i ngui shes cases of  t hi s sor t  f r om t he 
or di nar y case i n whi ch a wi t ness i s mer el y r equi r ed t o 
appear  and gi ve t est i mony.   A St at e may r equi r e a 
pr obat i oner  t o appear  and di scuss mat t er s t hat  af f ect  
hi s pr obat i onar y st at us;  such a r equi r ement ,  wi t hout  
mor e,  does not  gi ve r i se t o a sel f - execut i ng 
pr i v i l ege.   The r esul t  may be di f f er ent  i f  t he 
quest i ons put  t o t he pr obat i oner ,  however  r el evant  t o 
hi s pr obat i onar y st at us,  cal l  f or  answer s t hat  woul d 
i ncr i mi nat e hi m i n a pendi ng or  l at er  cr i mi nal  
pr osecut i on.   Ther e i s t hus a subst ant i al  basi s i n our  
cases f or  concl udi ng t hat  i f  t he St at e,  ei t her  
expr essl y or  by i mpl i cat i on,  asser t s t hat  i nvocat i on 
of  t he pr i v i l ege woul d l ead t o r evocat i on of  
pr obat i on,  i t  woul d have cr eat ed t he cl assi c penal t y 
s i t uat i on,  t he f ai l ur e t o asser t  t he pr i v i l ege woul d 
be excused,  and t he pr obat i oner ' s answer s woul d be 
deemed compel l ed and i nadmi ssi bl e i n a cr i mi nal  
pr osecut i on.  

I d.  at  435.  

¶48 The Cour t  concl uded,  wi t h r espect  t o Mur phy,  t hat  

Mi nnesot a di d not  go beyond r equi r i ng hi m t o appear  and gi ve 

t est i mony.   I t  di d not  " r equi r e hi m t o choose bet ween maki ng 

i ncr i mi nat i ng st at ement s and j eopar di z i ng hi s condi t i onal  

l i ber t y by r emai ni ng si l ent . "   I d.  at  436.   Requi r i ng hi m t o 

make t hat  choi ce,  t he Cour t  sai d,  woul d const i t ut e an " ext r a,  

i mper mi ssi bl e st ep. "   I d.  

¶49 The r esul t  i n Mi nnesot a v.  Mur phy does not  gover n t hi s 

case.   The par t i es concede t hat  under  t he l aw of  Wi sconsi n 
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embodi ed i n st at ut es,  r ul es,  and case l aw, 5 and under  t he 

par t i cul ar  c i r cumst ances f aci ng Spaet h as expl ai ned i n t he swor n 

t est i mony of  Agent  DeWi t t ,  Spaet h' s par t i c i pat i on i n al l  t hr ee 

par t s of  t he pol ygr aph exami nat i on was compel l ed,  pr oduci ng 

compel l ed,  i ncr i mi nat i ng t est i moni al  evi dence. 6 

¶50 The Wi sconsi n Depar t ment  of  Cor r ect i ons ( DOC)  has 

st at ut or y aut hor i t y under  Wi s.  St at .  § 301. 132 t o r equi r e sex 

of f ender s t o submi t  t o l i e det ect or  t est s whi l e t hey ar e on 

par ol e,  pr obat i on,  or  ext ended super vi s i on.   Wi s.  St at .  § 

301. 132( 2)  pr ovi des:  

 The depar t ment  may r equi r e a sex of f ender  t o 
submi t  t o a l i e det ect or  t est  when di r ect ed t o do so 
by t he depar t ment .   The depar t ment  may r equi r e 
submi ssi on t o a l i e det ect or  t est  under  t hi s 
subsect i on as a par t  of  a sex of f ender ' s cor r ect i onal  
pr ogr ammi ng or  car e and t r eat ment ,  as a condi t i on of  a 
sex of f ender ' s pr obat i on,  par ol e or  ext ended 
super vi s i on,  or  bot h as a par t  of  a sex of f ender ' s  
cor r ect i onal  pr ogr ammi ng or  car e and t r eat ment  and as 
a condi t i on of  t he sex of f ender ' s pr obat i on,  par ol e or  
ext ended super vi s i on.  

I d.    

¶51 I n addi t i on,  under  Wi s.  St at .  § 301. 132( 3) ,  t he DOC 

has r ul emaki ng aut hor i t y t o " est abl i sh[ ]  a l i e det ect or  t est  

pr ogr am f or  sex of f ender s. "   I d.   Under  t hat  r ul emaki ng 

                                                 
5 See Thompson,  142 Wi s.  2d at  828- 29 ( hol di ng,  post - Mur phy,  

t hat  under  Wi sconsi n l aw a pr obat i oner  had been compel l ed t o 
speak and was t hus r equi r ed t o r ecei ve i mmuni t y under  Kast i gar  
and Evans) .  

6 The St at e f or t hr i ght l y concedes t hat  " I t  i s  undi sput ed 
t hat  Spaet h' s i ncul pat or y st at ement  t o hi s pr obat i on agent  was 
' compel l ed'  as a mat t er  of  l aw and pr ot ect ed by Evans i mmuni t y. "  
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aut hor i t y,  t he DOC has pr omul gat ed  Wi s.  Admi n.  Code § DOC 

332. 17 ( June 2009) ,  whi ch pr ovi des i n per t i nent  par t :  

( 1)  SELECTI ON OF PARTI CI PANTS.   Upon t he 
appr oval  of  an agent ' s super vi sor ,  an agent  may 
r equi r e an of f ender  who i s  a sex of f ender  t o 
par t i c i pat e i n t he l i e det ect or  pr ogr am.   The agent  
may r equi r e an of f ender  who i s a sex of f ender  t o 
submi t  t o t he l i e det ect or  exami nat i on pr ocess based 
on t he f ol l owi ng:  

.  .  .  .   

( b)  For  an of f ender  who i s a sex of f ender  and 
who i s cur r ent l y on pr obat i on or  par ol e:  

1.  The of f ender ' s cr i mi nal  r ecor d of  
sexual  of f enses.  

2.  The of f ender ' s adj ust ment  under  
super vi s i on,  i ncl udi ng r ecent  r ul es v i ol at i ons or  
r ecent  consi der at i on f or  al t er nat i ves t o 
r evocat i on.  

3.  The of f ender ' s compl i ance wi t h cur r ent  
pr ogr ammi ng.  

( 2)  NOTI CE.  ( a)  An agent  shal l  pr ovi de an 
of f ender  who i s a sex of f ender  and who i s sel ect ed t o 
par t i c i pat e i n t he l i e det ect or  exami nat i on pr ocess 
wr i t t en not i ce of  t he l i e det ect or  pr ogr am 
r equi r ement s.   The depar t ment  may r equi r e an of f ender  
who i s a sex of f ender  t o par t i c i pat e i n t he l i e 
det ect or  exami nat i on pr ocess wi t hout  t he of f ender ' s 
i nf or med consent .  

( b)  An agent  shal l  pr ovi de wr i t t en not i ce t o an 
of f ender  who i s a sex of f ender  and who i s r equi r ed t o 
t ake a l i e det ect or  t est .   The not i ce shal l  i ncl ude 
t he f ol l owi ng:  

1.  Dat e,  t i me,  and l ocat i on of  t he 
schedul ed t est .  

2.  I nst r uct i ons t o compl et e any 
pr el i mi nar y quest i onnai r es.  
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.  .  .  .   

( 4)  TEST ADMI NI STRATI ON.   The depar t ment  may 
admi ni st er  l i e det ect or  t est s or  cont r act  wi t h an 
out si de vendor  t o admi ni st er  t he t est s.  .  .  .     

.  .  .  .   

( 6)  SANCTI ONS.   ( a)  I f  an of f ender  who i s a sex 
of f ender  r ef uses t o par t i c i pat e i n any por t i on of  t he 
l i e det ect or  exami nat i on pr ocess or  t o pay a l i e 
det ect or  f ee,  t he agent  shal l  i nvest i gat e t he r ef usal  
as a v i ol at i on of  a r ul e or  condi t i on of  super vi s i on 
i n accor dance wi t h ch.  DOC 331.  

( b)  I f  an of f ender  who i s a sex of f ender  
di scl oses a v i ol at i on of  a r ul e or  condi t i on of  
super vi s i on dur i ng t he l i e det ect or  exami nat i on 
pr ocess,  t he agent  shal l  i nvest i gat e t he di scl osur e as 
a v i ol at i on of  a r ul e or  condi t i on of  super vi s i on,  i n 
accor dance wi t h ch.  DOC 331.  

( c)  I f  an of f ender  who i s a sex of f ender  
di scl oses cr i mi nal  conduct  dur i ng t he l i e det ect or  
exami nat i on pr ocess,  t he agent ,  wi t h t he appr oval  of  
t he agent ' s super vi sor ,  shal l  r ef er  t he di scl osur e t o 
l aw enf or cement  aut hor i t i es.  

( d)  Revocat i on of  pr obat i on or  par ol e of  an 
of f ender  who i s a sex of f ender  may not  be based sol el y 
on a f i ndi ng of  decept i on as di scl osed by a l i e 
det ect or  t est .  

( 7)  DI SCLOSURE OF TEST I NFORMATI ON.   The 
depar t ment  may di scl ose i nf or mat i on r egar di ng a l i e 
det ect or  t est  or  i nf or mat i on di scl osed dur i ng t he l i e 
det ect or  t est  exami nat i on pr ocess of  an of f ender  who 
i s a sex of f ender  onl y t o t he f ol l owi ng and onl y f or  
pur poses r el at i ng t o cor r ect i onal  pr ogr ammi ng,  car e 
and t r eat ment  of  t he of f ender :  

 ( a)  Depar t ment  empl oyees.  

 ( b)  Depar t ment  vendor s.  

 ( c)  Anot her  agency or  per son.  

 ( d)  Law enf or cement  agenci es.  
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I d.  ( emphasi s added) .  

¶52 I n sum,  t he l aw unequi vocal l y pr ovi des t hat  

i ncr i mi nat i ng t est i mony may be compel l ed but  t hat  i t  may be 

di scl osed onl y f or  pur poses r el at i ng t o cor r ect i onal  

pr ogr ammi ng,  car e,  and t r eat ment  of  t he of f ender .   These 

l egi t i mat e pur poses i ncl ude r evocat i on of  pr obat i on or  par ol e.  

¶53 Agent  DeWi t t  t est i f i ed at  t he suppr essi on hear i ng t hat  

DOC r equi r es al l  sex of f ender s t o t ake pol ygr aph exami nat i ons.   

She t est i f i ed t hat  she r equi r es al l  t he i ndi v i dual s she 

super vi ses t o t ake pol ygr aph exami nat i ons at  l east  annual l y.   

These i ndi v i dual s ar e r equi r ed t o par t i c i pat e i n t he exami nat i on 

pr ocess,  ar e r equi r ed t o t r ut hf ul l y answer  quest i ons,  and must  

s i gn t he " consent  f or m"  or  f ace a sanct i on.    

¶54 As not ed,  t he code i t sel f  cont ai ns a pr ovi s i on 

l i mi t i ng t he use of  st at ement s obt ai ned dur i ng a pol ygr aph 

exami nat i on t o t r eat ment .   Wi s.  Admi n.  Code § DOC 332. 17( 7) .   

Thi s l i mi t at i on on use of  t he compel l ed st at ement s i s 

const i t ut i onal l y r equi r ed.  

¶55 The pol ygr aph st at ut e was f i r st  passed i n 1995,  and 

t he admi ni st r at i ve code pr ovi s i ons wer e pr omul gat ed i n 1998.   

Yet ,  Wi sconsi n' s  hi st or y i n compel l i ng at t endance and compel l i ng 

t r ut hf ul  answer s f r om pr obat i oner s t o agent s i n t he cont ext  of  

pr obat i on and par ol e super vi s i on,  has a much l onger  hi st or y.   I n 

Evans,  77 Wi s.  2d 225,  t hi s cour t  di scussed t he i ssue of  

compel l ed st at ement s i n t he pr obat i on cont ext .   I n Evans,  t he 

pr obat i oner  was char ged wi t h of f enses r el at i ng t o del i ver y of  

i l l egal  nar cot i cs.   I d.  at  228.   The pr obat i oner ,  wi t h t he 
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advi ce of  counsel ,  r ef used t o answer  subsequent  quest i ons about  

hi s act i v i t i es posed by hi s pr obat i on agent s.   I d.  at  228- 29.   

The agent s sought  t o r evoke pr obat i on based upon hi s s i l ence.   

I d.  at  229.   At  t he r evocat i on hear i ng,  t he pr obat i oner  agai n 

i nvoked t he pr i v i l ege and hi s pr obat i on was r evoked pr i nci pal l y 

due t o hi s s i l ence.   I d.  at  230.   The cour t  r ecogni zed t he r i ght  

of  t he st at e t o compel  answer s f r om pr obat i oner s and par ol ees,  

but  onl y i f  t hey wer e gr ant ed cor r espondi ng i mmuni t y as out l i ned 

i n Kast i gar .   I d.  at  231- 35.    

¶56 Thi s cour t  and t he cour t  of  appeal s al so have 

r ecogni zed,  i n ot her  cont ext s,  t he r i ght  of  t he St at e t o compel  

st at ement s f r om pr obat i oner s and t he cor r espondi ng obl i gat i on t o 

pr ovi de i mmuni t y  coext ensi ve wi t h t he Fi f t h Amendment  pr i v i l ege.   

I n St at e v.  Thompson,  142 Wi s.  2d 821,  419 N. W. 2d 564 ( Ct .  App.  

1987) ,  t he cour t  of  appeal s hel d t hat  a pr obat i oner ' s st at ement s 

t o hi s agent ,  af t er  t hr eat  of  r evocat i on f or  hi s s i l ence,  wer e 

i mmuni zed agai nst  any use i n a f ut ur e cr i mi nal  pr oceedi ng.   I d.  

at  828- 32.   Li kewi se,  i n St at e ex r el .  Tat e v.  Schwar z,  2002 WI  

127,  257 Wi s.  2d 40,  654 N. W. 2d 438,  t hi s cour t  hel d t hat  t he 

pr obat i oner  coul d not  be r equi r ed t o admi t  t o t he cr i me 

commi t t ed as par t  of  hi s t r eat ment  unl ess he was of f er ed 

i mmuni t y as descr i bed i n Evans.  

¶57 The cour t  of  appeal s '  r ecent  deci s i on i n St at e v.  

Peebl es,  2010 WI  App 156,  330 Wi s.  2d 243,  792 N. W. 2d 212,  

demonst r at es how st at ement s made t o pr obat i on agent s may be 

" compel l ed by way of  pr obat i on r ul es. "   I d. ,  ¶19.   The 

pr obat i oner  di d not  i nvoke t he pr i v i l ege bef or e a gr ant  of  
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i mmuni t y.   However ,  based upon t he pr obat i oner ' s own t est i mony 

r el at i ng hi s subj ect i ve v i ew of  t he consequences of  f ai l ur e t o 

t ake a pol ygr aph exami nat i on and answer  t r ut hf ul l y,  t he cour t  of  

appeal s hel d t hat  t he pr obat i oner ' s st at ement s wer e compel l ed 

and subj ect  t o i mmuni t y under  Evans because t he st at ement s wer e 

compel l ed by t he r ul es of  pr obat i on.   I d. ,  ¶¶5,  20- 21.    

¶58 I n t he pr esent  case,  Agent  DeWi t t ' s  own t est i mony 

r eveal ed t hat  Spaet h was r equi r ed t o t ake t he pol ygr aph 

exami nat i on or  f ace a sanct i on,  i ncl udi ng possi bl e r evocat i on.   

Thi s compul si on i s aut hor i zed by st at ut e and r ul e,  demonst r at ed 

i n t he cases,  and t est i f i ed t o by t he DOC agent  i nvol ved.   Al l  

par t i es agr ee t hat  t hi s case i nvol ves compul si on.   As a r esul t ,  

we have no di f f i cul t y det er mi ni ng t hat  Spaet h was compel l ed,  

under  t he r ul es of  hi s pr obat i on,  t o answer  t r ut hf ul l y dur i ng 

t he pol ygr aph exami nat i on.  

¶59 I n shor t ,  i t  makes no di f f er ence on t he f act s of  t hi s 

case t hat  Spaet h di d not  i nvoke t he pr i v i l ege agai nst  sel f -

i ncr i mi nat i on.   We see t hi s case as one i nvol v i ng compel l ed,  

i ncr i mi nat i ng,  t est i moni al  evi dence,  maki ng i t  subj ect  t o t he 

pr i nci pl es of  Kast i gar ,  Por t ash,  and Evans.   Thi s case f al l s 

wi t hi n one of  t he st at ed except i ons t o t he " i nvocat i on"  r ul e i n 

Mi nnesot a v.  Mur phy.   As a r esul t ,  Spaet h' s st at ement  t o pol i ce 

may not  be used i n any cr i mi nal  pr oceedi ng because t he st at ement  

was not  der i ved f r om a sour ce whol l y i ndependent  f r om t he 

compel l ed t est i mony.   I t  was der i ved f r om compel l ed t est i moni al  

evi dence.  
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¶60 The St at e cont ends t hat  t he cour t  shoul d appl y t he 

at t enuat i on doct r i ne t o t he f r ui t s of  compel l ed st at ement s l i ke 

Spaet h' s admi ss i ons t o Agent  DeWi t t ,  when t he f r ui t s ar e 

ar guabl y subj ect  t o der i vat i ve use i mmuni t y.   We di sagr ee.   

¶61 The cour t  of  appeal s deci s i on i n Mar k di scussed t he 

at t enuat i on doct r i ne i n t he compel l ed st at ement / i mmuni t y cont ext  

but  di d not  per mi t  appl i cat i on of  t he doct r i ne i n Mar k' s Chapt er  

980 t r i al .   Mar k I I I ,  308 Wi s.  2d 191,  ¶¶19- 25.  

¶62 The cour t  of  appeal s deci s i on was t he t hi r d publ i shed 

deci s i on i nvol v i ng t he St at e' s ef f or t  t o commi t  Char l es W.  Mar k 

as a sexual l y v i ol ent  per son under  Chapt er  980.   The f i r st  was 

St at e v.  Mar k,  2005 WI  App 62,  280 Wi s.  2d 436,  701 N. W. 2d 598 

( her ei naf t er  Mar k I ) .   The second was St at e v.  Mar k,  2006 WI  78,  

292 Wi s.  2d 1,  718 N. W. 2d 90 ( her ei naf t er  Mar k I I ) .   The case 

pr esent ed quest i ons about  t he admi ssi bi l i t y  of  var i ous 

st at ement s t hat  Mar k,  a convi ct ed sex of f ender ,  made t o hi s 

pr obat i on agent .   Thi s cour t ' s  deci s i on i n Mar k I I  st r essed t hat  

" i n or der  f or  a st at ement  t o be pr oper l y excl uded under  t he 

Fi f t h Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on .  .  .  i t  

must  be [ 1]  t est i moni al ,  [ 2]  compel l ed,  and [ 3]  i ncr i mi nat i ng. "   

Mar k I I ,  292 Wi s.  2d 1,  ¶¶2,  42.   The case was r emanded t o t he 

c i r cui t  cour t  t o det er mi ne whet her  t he st at ement s det er mi ned t o 

be " i ncr i mi nat i ng"  al so " wer e compel l ed. "   Mar k I ,  280 

Wi s.  2d 436,  ¶51.  

¶63 I n t he t hi r d Mar k deci s i on,  t he cour t  of  appeal s 

exami ned what  i t  cal l ed " i nvol unt ar y"  wr i t t en and or al  
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st at ement s,  e. g. ,  st at ement s sat i sf y i ng t he " compel l ed"  pr ong of  

pot ent i al l y  i nadmi ssi bl e st at ement s.   The cour t  sai d:   

When an i ndi v i dual  has gi ven an i nvol unt ar y st at ement ,  
a subsequent  st at ement  i s al so consi der ed i nvol unt ar y 
unl ess i t  can be " separ at ed f r om t he ci r cumst ances 
sur r oundi ng"  t he ear l i er  st at ement  by a " br eak i n t he 
st r eam of  event s, "  bet ween t he f i r st  st at ement  t o t he 
second,  " suf f i c i ent  t o i nsul at e t he st at ement  f r om t he 
ef f ect  of  al l  t hat  went  bef or e. "    

Mar k I I I ,  308 Wi s.  2d 191,  ¶20 ( c i t at i ons omi t t ed) .   The cour t  

of  appeal s t hen ci t ed var i ous " f act or s"  t hat  mi ght  be r el evant  

i n deci di ng whet her  t her e was a suf f i c i ent  br eak,  i d. ,  ¶22,  

i ncl udi ng " t he t i me t hat  passed bet ween t he st at ement s,  and t he 

change i n t he i dent i t y of  t he i nt er r ogat or s. "   I d.  

 ¶64 The at t enuat i on doct r i ne——as nor mal l y under st ood t o 

i ncl ude such f act or s as t he passage of  t i me bet ween i mpr oper  

pol i ce conduct  and,  say,  a conf essi on——i s si mpl y i nappl i cabl e 

when pol i ce ar e f ol l owi ng up compel l ed,  i ncr i mi nat i ng,  

t est i moni al  st at ement s.   The at t enuat i on doct r i ne has 

appl i cat i on i n cer t ai n ot her  s i t uat i ons wher e t he pol i ce 

ul t i mat el y obt ai n a vol unt ar y admi ssi on.   However ,  we see no 

i ndi cat i on t hat  t he Supr eme Cour t  has appl i ed or  hi nt ed at  

appl y i ng t he at t enuat i on doct r i ne t o compel l ed,  i ncr i mi nat i ng,  

t est i moni al  st at ement s subj ect  t o Kast i gar - Por t ash- Evans 

i mmuni t y.   Openi ng t hi s door  woul d i nvi t e t he gover nment  t o 

compel  admi ssi ons f r om pr obat i oner s and par ol ees,  use t he 

i nf or mat i on t o secur e t hei r  r evocat i ons i n noncr i mi nal  

r evocat i on pr oceedi ngs,  and t hen wai t  l ong enough t o use t he 

i nf or mat i on agai n as t he basi s t o i nvest i gat e t he suspect s or  
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obt ai n new admi ssi ons f r om t hem.   The passage of  t i me does not  

sever  a c l ear  l i nkage t o compel l ed,  i ncr i mi nat i ng,  t est i moni al  

evi dence.   Such appl i cat i on of  t he at t enuat i on doct r i ne woul d be 

i nconsi st ent  wi t h t he pr i nci pl es of  Kast i gar  and Por t ash and 

cannot  be ent er t ai ned by a st at e cour t  t hat  i s  bound t o f ol l ow 

t he Supr eme Cour t  i n i nt er pr et i ng t he Fi f t h Amendment .  

¶65 We ar e equal l y skept i cal  t hat  Mont ej o v.  Loui s i ana,  

556 U. S.  778 ( 2009) ,  whi ch r ecogni zes " t he pr ophyl act i c  

pr ot ect i on"  af f or ded t o a suspect  by Mi r anda,  wi l l  ever  be sai d 

t o over r i de t he der i vat i ve i mmuni t y t hat  at t aches t o compel l ed 

i ncr i mi nat i ng t est i mony.   I f  t hi s ever  happens,  i t  must  come i n 

a di r ect i ve f r om t he Supr eme Cour t .   Thus,  t he c i r cui t  cour t ' s  

f i ndi ng t hat  Spaet h made a vol unt ar y st at ement  t o pol i ce,  af t er  

a val i d Mi r anda war ni ng,  i s not  r el evant .   

¶66 Thi s br i ngs us t o t he quest i on posed i n t he 

cer t i f i cat i on,  namel y,  whet her  " a st at ement  made t o l aw 

enf or cement  f ol l owi ng a pr obat i oner ' s honest  account i ng t o an 

agent  may become a ' whol l y  i ndependent  sour ce'  under  

Kast i gar  .  .  .  and,  i f  so,  under  what  par amet er s. "  

¶67 As Mi nnesot a v.  Mur phy makes cl ear ,  not  al l  s t at ement s 

made t o pr obat i on agent s ar e subj ect  t o use and der i vat i ve use 

i mmuni t y.   The Const i t ut i on bar s t he use of  compel l ed,  

i ncr i mi nat i ng t est i moni al  st at ement s and t hei r  f r ui t s i n a 

subsequent  cr i mi nal  pr osecut i on.   However ,  i f  a st at ement  t o a 

pr obat i on agent  i s not  compel l ed,  i ncr i mi nat i ng,  or  t est i moni al  

i t  i s  not  cover ed by t he Fi f t h Amendment  pr i v i l ege,  may be 

shar ed wi t h l aw enf or cement ,  and may be used i n a cr i mi nal  
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pr osecut i on.   Pr obat i oner s do not  r ecei ve i mmuni t y f or  

i nf or mat i on " vol unt eer ed dur i ng a r out i ne i nt er vi ew wi t h a 

pr obat i on of f i cer . "   Thompson,  142 Wi s.  2d at  828.   The Fi f t h 

Amendment  was not  i nt ended t o per mi t  of f ender s t o " game t he 

syst em"  by conf essi ng al l  past  wr ongs at  any oppor t uni t y t hey 

have,  t her eby pr ecl udi ng or  ser i ousl y i mpai r i ng a f ut ur e 

cr i mi nal  pr osecut i on f or  t hose wr ongs. 7   

¶68 Consequent l y,  t he St at e must  under st and t he 

i mpl i cat i ons of  t he syst em i t  oper at es.   Wi sconsi n' s syst em 

appear s t o compel  t r ut hf ul  answer s f r om i t s pr obat i oner s and 

par ol ees.   The f ai l ur e t o suppl y  t r ut hf ul  i nf or mat i on on demand 

                                                 
7 The f act s i n St at e v.  Mar k ar e wor t h car ef ul  st udy,  

especi al l y t he wr i t t en and or al  st at ement s t hat  Mar k made t o hi s 
pr obat i on agent  about  t r y i ng t o br eak i nt o a nei ghbor ' s bat hr oom 
i n hi s hot el .   St at e v.  Mar k,  2005 WI  App 62,  ¶7,  280 
Wi s.  2d 436,  701 N. W. 2d 598 ( her ei naf t er  Mar k I ) ;  St at e v.  Mar k,  
2006 WI  78,  ¶6,  292 Wi s.  2d 1,  718 N. W. 2d 90 ( her ei naf t er  Mar k 
I I ) ;  Mar k I I I ,  308 Wi s.  2d 191,  ¶6.  

The i nci dent  at  t he hot el  occur r ed on Mar ch 27,  2000.   The 
suppr essed wr i t t en r epor t  was pr epar ed by t he agent  and si gned 
by Mar k on Apr i l  28,  2000.   Mar k I I ,  292 Wi s.  2d 1,  ¶6.   The 
or al  st at ement  was obt ai ned " appr oxi mat el y t wo weeks"  l at er .   
I d. ,  ¶7.   The wr i t t en st at ement  r eads i n par t :  " I  went  back t o 
apol ogi ze t o [ J] .   Because [ J]  t hr eat ened t o cal l  t he pol i ce 
t hi s week [ a mont h af t er  t he i nci dent ]  t hat  i s  why I  not i f i ed my 
agent  & Human Ser vi ces of  t he i nci dent .  .  .  .   On Sunday ni ght  
on 4/ 23/ 00,  [ J ' s]  boyf r i end .  .  .  t ol d me t hat  t hey wer e 
t hi nki ng about  get t i ng a r est r ai ni ng or der  agai nst  me. "   A DOC 
document  i n t he r ecor d i ndi cat es t hat  Mar k " sel f - r epor t ed 
vi ol at i ons. "  

These f act s suggest  t hat  aut hor i t i es i n t he Mar k case mi ght  
have avoi ded at  l east  some of  t he pr obl ems f r om " compel l ed"  or  
i mmuni zed t est i mony by handl i ng t hi ngs di f f er ent l y.  
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can l ead t o r evocat i on.   Suppl y i ng t r ut hf ul  i nf or mat i on al so can 

l ead t o r evocat i on.  

¶69 Thi s i s pr eci sel y what  happened t o Spaet h.   A 

r evocat i on hear i ng was hel d at  t he Wi nnebago Count y Jai l  on 

Apr i l  12,  2006.   I n r e Spaet h,  Wi s.  Di v.  Hear i ngs and Appeal s,  

No.  022806- 235568- A ( Apr .  17,  2006) .   Spaet h was r evoked f or  t he 

ent i r e r emai nder  of  hi s sent ence:  " t wo year s,  f our  mont hs and 

ni ne days. "   I n r e Spaet h,  Wi s.  Di v.  Hear i ngs and Appeal s,  No.  

022806- 235568- A ( May 5,  2006) .   He was r evoked because of  hi s 

sexual  cont act  wi t h mi nor s whi ch " consi st ed of  t ouchi ng or  

br ushi ng t hei r  but t ocks,  br east  and vagi nal  ar eas. "   I n r e 

Spaet h,  Wi s.  Di v.  Hear i ngs and Appeal s,  No.  022806- 235568- A 

( Apr .  17,  2006) .   Hi s agent  t est i f i ed agai nst  hi m.   I d.  

¶70 The St at e cannot  compel  a pr obat i oner  t o pr ovi de t hi s 

k i nd of  i ncr i mi nat i ng t est i moni al  evi dence,  whi ch may be used 

agai nst  hi m i n t he noncr i mi nal  r evocat i on pr oceedi ng,  Mur phy,  

465 U. S.  at  435 n. 7;  see al so St at e ex r el .  Cr amer  v.  Schwar z,  

2000 WI  86,  ¶28,  236 Wi s.  2d 473,  613 N. W. 2d 591,  and t hen use 

t hat  i nf or mat i on agai n,  di r ect l y  or  i ndi r ect l y,  t o pr osecut e t he 

pr obat i oner  cr i mi nal l y.   The St at e must  deci de whet her  t o t ake 

t he " i mper mi ssi bl e st ep"  of  f or c i ng a pr obat i oner  " t o choose 

bet ween maki ng i ncr i mi nat i ng st at ement s and j eopar di z i ng hi s 

condi t i onal  l i ber t y by r emai ni ng si l ent , "  Mur phy,  465 U. S.  at  

436,  because f or ci ng t hat  choi ce wi l l  bar  f ut ur e use of  t he 

i ncr i mi nat i ng evi dence i n a cr i mi nal  pr osecut i on.  

¶71 I f  a Wi sconsi n pr obat i on agent  obt ai ns an 

i ncr i mi nat i ng admi ssi on of  cr i mi nal  conduct  under  compul si on,  
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t he agent  appear s t o be r equi r ed t o advi se l aw enf or cement ,  so 

l ong as t he agent  has appr oval  f r om t he agent ' s super vi sor .   

Wi s.  Admi n.  Code § DOC 332. 17( 6) ( c) .   Di scl osur e shoul d be 

eval uat ed i n ever y s i t uat i on wher e r evocat i on appear s t o be 

i nsuf f i c i ent  and cr i mi nal  pr osecut i on appear s desi r abl e.   

Di vul gi ng compel l ed,  i ncr i mi nat i ng t est i moni al  evi dence t o 

pol i ce may t ai nt  an ongoi ng or  f ut ur e i ndependent  i nvest i gat i on.  

¶72 The cer t i f i cat i on memor andum obser ves t hat   

i f  Spaet h had i ni t i at ed hi s st at ement  t o pol i ce——by 
goi ng t o t he st at i on of  hi s own vol i t i on t he next  
day .  .  .  t he st at ement  woul d sat i sf y t he Kast i gar  
' whol l y i ndependent  sour ce'  st andar d .  .  .  .   
Li kewi se,  i f  t he pol i ce had i nt er vi ewed Spaet h f or  an 
unr el at ed r eason ( wi t hout  knowl edge of  hi s st at ement s 
t o hi s agent ) ,  and Spaet h had vol unt eer ed t he 
i nf or mat i on t o t hem,  use of  t he st at ement  woul d not  be 
pr obl emat i c under  Kast i gar .  

¶73 These comment s,  al ong wi t h t he suggest i ons of  Just i ce 

Abr ahamson i n her  Evans concur r ence t hat  a pr obat i on agent  may 

wi sh t o del ay compel l i ng st at ement s f r om or  even quest i oni ng a 

suspect  and possi bl y del ayi ng a r evocat i on pr oceedi ng unt i l  

af t er  a cr i mi nal  t r i al ,  Evans,  77 Wi s.  2d at  240- 41 ( Abr ahamson,  

J. ,  concur r i ng) ,  ar e wel l - t aken.   The Evans case ar ose i n t he 

cont ext  of  st at ement s t hat  wer e r equi r ed of  a pr obat i oner  at  a 

r evocat i on hear i ng.   I d.  at  229- 30.   Ther ef or e,  t he suggest i on 

t o del ay a r evocat i on pr oceedi ng has si gni f i cance onl y i nsof ar  

as i t  r esul t s i n a del ay of  st at ement s bei ng compel l ed.   

Compel l ed st at ement s may not  be used i n a cr i mi nal  pr oceedi ng,  

even i f  t he r evocat i on pr oceedi ng occur s af t er  t he cr i mi nal  

pr oceedi ng.  
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¶74 The St at e has t he bur den of  pr oof ,  af t er  a compel l ed 

i ncr i mi nat i ng t est i moni al  st at ement  i s obt ai ned by a pr obat i on 

agent ,  of  demonst r at i ng t hat  evi dence i t  wi shes t o use i n a 

cr i mi nal  pr osecut i on i s " der i ved f r om a l egi t i mat e sour ce whol l y  

i ndependent  of  t he compel l ed t est i mony. "   Kast i gar ,  406 U. S.  at  

460.  

¶75 We wonder  how f r equent l y t he f act s bef or e us ar e 

l i kel y t o r ecur ——t hat  i s,  how of t en a pr obat i on agent  has no 

advance war ni ng t hat  a pr obat i oner  has commi t t ed new cr i mes and 

pol i ce have no i ndependent  knowl edge t hat  t hese cr i mes have been 

commi t t ed.   I f  t hi s occur s wi t h any f r equency,  t he aut hor i t i es 

shoul d devel op st r at egi es f or  deal i ng wi t h such cont i ngenci es.  

¶76 We ar e mi ndf ul  t hat  t oday' s deci s i on pr esent s l aw 

enf or cement  wi t h ver y di f f i cul t  di l emmas.   Law enf or cement  

aut hor i t i es may have t o choose i n some i nst ances bet ween ( 1)  

compel l i ng st at ement s t o suppor t  pr obat i on r evocat i on but  

ef f ect i vel y gi v i ng up on f ut ur e pr osecut i on;  and ( 2)  not  

compel l i ng st at ement s and t hen never  di scover i ng ser i ous cr i mes.   

Never t hel ess,  t he anal ysi s i n t hi s opi ni on i s not  new.   The 

r esul t  her e i s r equi r ed by Kast i gar ,  Evans,  Mur phy,  and Peebl es.    

¶77 We not e t hat  not hi ng i n t hi s opi ni on pr event s l aw 

enf or cement  f r om i nvest i gat i ng of f enses i t  l ear ns of  f r om a 

l egi t i mat e i ndependent  sour ce,  not  der i ved f r om a compel l ed 

st at ement ;  and not hi ng i n t hi s opi ni on pr event s DOC f r om usi ng a 

compel l ed,  i ncr i mi nat i ng st at ement  t o r evoke pr obat i on.   I n 

shor t ,  compel l ed,  i ncr i mi nat i ng,  t est i moni al  evi dence may be 
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i nval uabl e f or  one pur pose but  wor t hl ess,  even 

count er pr oduct i ve,  f or  anot her .  

¶78 I t  i s  not  our  r ol e as a cour t  t o devel op st r at egi es 

f or  l aw enf or cement .   That  r esponsi bi l i t y  bel ongs t o t he ot her  

br anches of  gover nment .   Our  r ol e i s t o assur e t hat  t he 

st r at egi es empl oyed do not  abr i dge t he const i t ut i onal  r i ght s 

t hat  we have been ent r ust ed t o pr ot ect .  

V.  CONCLUSI ON 

¶79 We hol d t hat  t he st at ement  Spaet h made t o Oshkosh 

pol i ce was der i ved f r om t he compel l ed,  i ncr i mi nat i ng,  

t est i moni al  st at ement  t hat  he made t o hi s pr obat i on agent .   

Thus,  Spaet h' s st at ement  t o pol i ce was not  der i ved f r om a sour ce 

" whol l y i ndependent "  f r om hi s compel l ed t est i mony,  as r equi r ed 

by Kast i gar  and Evans,  even t hough t he st at ement  was pr eceded by 

a val i d Mi r anda war ni ng.   Consequent l y,  Spaet h' s st at ement  t o 

of f i cer s i s subj ect  t o der i vat i ve use i mmuni t y and may not  be 

used i n any subsequent  cr i mi nal  t r i al .   Ther ef or e,  we r ever se 

t he convi ct i ons of  Joseph Spaet h and det er mi ne t hat  hi s 

compel l ed st at ement  t o hi s pr obat i on agent ,  hi s subsequent  

st at ement  t o Oshkosh pol i ce,  and any evi dence der i ved f r om 

ei t her  st at ement  must  be suppr essed i n any cr i mi nal  t r i al .   Thi s 

r ul e does not  appl y t o a r evocat i on hear i ng.  

By the Court.—The j udgment  of  t he c i r cui t  cour t  i s  r ever sed 

and t he cause i s r emanded.  
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¶80 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on.   I  wr i t e t o addr ess t he di ssent .    

¶81 The maj or i t y pr esent s t he const i t ut i onal  pr i nci pl es 

r egar di ng compel l ed st at ement s.   I  wr i t e separ at el y because I  am 

concer ned t hat  t he di ssent  makes some st r ong st at ement s of  l aw 

t hat  appear  t o be a br eak f r om pr ecedent  and does so wi t hout  t he 

benef i t  of  br i ef s or  ar gument .  

¶82 The par t i es agr eed i n t he pr esent  case t hat  Spaet h' s 

st at ement s t o hi s pr obat i on agent  wer e compel l ed and ar e subj ect  

t o i mmuni t y.   The St at e asser t s:   " I t  i s  undi sput ed t hat  

Spaet h' s i ncul pat or y st at ement  t o hi s pr obat i on agent  was 

' compel l ed'  as a mat t er  of  l aw and pr ot ect ed by Evans i mmuni t y. "    

¶83 Thi s cour t  i s  not  bound t o accept  a par t y ' s concessi on 

of  l aw,  but  i f  a cour t  i s  not  goi ng t o accept  t he concessi on,  i n 

keepi ng wi t h our  adver sar i al  syst em t he cour t  shoul d or di nar i l y  

ask t he par t i es t o br i ef  t he i ssue. 1  I n r ef usi ng t o accept  a 

concessi on of  l aw t he cour t  shoul d r ecogni ze t hat ,  as a r esul t  

of  t he concessi on,  counsel  f or  ei t her  par t y or  f or  bot h par t i es 

may not  have devel oped t he f act s  at  t he c i r cui t  cour t  t o r esol ve 

t he quest i on of  l aw.    

¶84 Whi l e I  woul d pr ef er  t o wr i t e wi t h t he benef i t  of  

br i ef s and ar gument ,  I  bel i eve t he di ssent  makes some l egal  

asser t i ons t hat  ar e i nconsi st ent  wi t h pr ecedent .    

                                                 
1 For  a di scussi on of  t he i mpor t ance of  adver sar i al  

br i ef i ng,  see St at e v.  Negr et e,  2012 WI  92,  ¶80 & n. 20,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___ ( Abr ahamson,  C. J. ,  di ssent i ng) .  
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¶85 The appl i cabl e st andar d f or  compul si on i s f ound i n 

Mi nnesot a v.  Mur phy ( Mur phy I I ) ,  465 U. S.  420 ( 1984) .   See 

maj or i t y op. ,  ¶¶40- 48.   The Mur phy I I  Cour t  i nst r uct s t hat  t her e 

i s compul si on when t he pr obat i oner  i s r equi r ed t o appear  and 

answer  t r ut hf ul l y and t he St at e,  ei t her  " expr essl y or  by 

i mpl i cat i on, "  asser t s t hat  t he pr obat i oner  wi l l  be penal i zed i f  

he chooses t o r emai n s i l ent . 2  Compul si on exi st s when t he 

pr obat i oner  i s r equi r ed t o " choose bet ween maki ng i ncr i mi nat i ng 

st at ement s and j eopar di z i ng hi s condi t i onal  l i ber t y by r emai ni ng 

si l ent . " 3  

¶86 I n t he pr esent  case,  Spaet h was r equi r ed t o t ake a l i e 

det ect or  t est .   And,  accor di ng t o t he St at e,  Spaet h' s pr obat i on 

agent  t est i f i ed t hat  a r ef usal  by Spaet h t o cooper at e wi t h t he 

pol ygr aph exami nat i on woul d have been gr ounds f or  r evocat i on.   

¶87 Di ssat i sf i ed wi t h t he St at e' s concessi on and wi t hout  

t he benef i t  of  br i ef s or  or al  ar gument ,  t he di ssent  ar guabl y 

modi f i es t he st andar d f or  compul si on and concl udes t hat  Spaet h' s  

st at ement s wer e vol unt ar y, 4 despi t e al so acknowl edgi ng t hat  t he 

                                                 
2 See Mi nnesot a v.  Mur phy ( Mur phy I I ) ,  465 U. S.  420,  435 

( 1984) .  

3 I d.  at  436.  

As t he St at e expl ai ns:   " A pr obat i oner ' s answer s t o a 
pr obat i on agent ' s quest i on ar e deemed ' compel l ed'  when t he 
agent ' s quest i ons ar e desi gned t o sol i c i t  i ncr i mi nat i ng 
r esponses and when t he St at e,  ' ei t her  expr essl y or  by 
i mpl i cat i on,  asser t s t hat  i nvocat i on of  t he [ Fi f t h Amendment ]  
pr i v i l ege woul d l ead t o r evocat i on of  pr obat i on. ' "  ( quot i ng 
Mur phy I I ,  465 U. S.  at  435) .    

4 See di ssent ,  ¶¶138,  143,  147.  
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f act ual  r ecor d i s i nsuf f i c i ent  t o appl y t he st andar d i t  

announces. 5      

¶88 The di ssent  appear s t o modi f y t he st andar d by addi ng a 

new el ement .   I t  asser t s t hat  " onl y cer t ai n t ypes of  quest i ons 

have t he pot ent i al  t o gener at e Fi f t h Amendment  concer ns, "  

di ssent ,  ¶117,  and t hat  t hose ar e " quest i ons about  ' pendi ng 

char ges or  accusat i ons of  par t i cul ar  cr i mi nal  act i v i t y, ' "  

di ssent ,  ¶138 ( quot i ng Mur phy I I ,  465 U. S.  at  435) .    

¶89 I n cont r ast ,  Mur phy I I  t al ks about  quest i ons t hat  cal l  

f or  answer s t hat  " woul d i ncr i mi nat e [ t he pr obat i oner ]  i n a 

pendi ng or  l at er  cr i mi nal  pr osecut i on. " 6  Mur phy I I  cont r ast s  

such quest i ons wi t h t hose quest i ons t hat  ar e " r el evant  t o [ t he 

pr obat i oner ' s]  pr obat i onar y st at us and pose[ ]  no r eal i st i c 

t hr eat  of  i ncr i mi nat i on i n a separ at e cr i mi nal  pr oceedi ng. " 7   

¶90 Ther e need not  be a " pendi ng char ge"  or  an " accusat i on 

of  par t i cul ar  cr i mi nal  act i v i t y"  f or  a quest i on t o compel  an 

i ncr i mi nat i ng answer .   For  exampl e,  a pr obat i oner  coul d be 

r equi r ed t o answer  t r ut hf ul l y a gener al  quest i on such as,  " Have 

you commi t t ed any cr i mes l at el y?"   Under  such a c i r cumst ance,  an 

af f i r mat i ve answer  woul d be i ncr i mi nat i ng.   Mur phy I I  i nst r uct s 

t hat  i f  t he pr obat i oner  i s r equi r ed t o choose bet ween maki ng an 

i ncr i mi nat i ng st at ement  and " j eopar di z i ng hi s condi t i onal  

l i ber t y by r emai ni ng si l ent , "  t he i ncr i mi nat i ng st at ement  i s 

subj ect  t o i mmuni t y.     

                                                 
5 See di ssent ,  ¶¶137,  138,  140.    

6 Mur phy I I ,  465 U. S.  at  435.   

7 I d.  at  435 n. 7.  
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¶91 The di ssent  der i ves i t s new el ement  by sei z i ng on 

l anguage i n St at e v.  Evans,  77 Wi s.  2d 225,  252 N. W. 2d 664 

( 1977) ,  wi t hout  acknowl edgi ng t hat  t he Evans l anguage was based 

on t he speci f i c  f act s of  t hat  case,  i n whi ch t her e was a 

" pendi ng char ge"  and an " accusat i on of  par t i cul ar  cr i mi nal  

act i v i t y. "   Just  because t her e was a " pendi ng char ge"  and an 

" accusat i on of  par t i cul ar  cr i mi nal  act i v i t y"  i n Evans does not  

mean t hat  t her e al ways must  be a " pendi ng char ge"  or  " accusat i on 

of  par t i cul ar  cr i mi nal  act i v i t y"  f or  an answer  t o be " compel l ed"  

and subj ect  t o i mmuni t y.      

¶92 The second way i n whi ch t he di ssent  appar ent l y  

modi f i es t he st andar d i s by r equi r i ng t hat  t he pr obat i on of f i cer  

per sonal l y t hr eat en a pr obat i oner  wi t h r evocat i on.   See di ssent ,  

¶140.   Thi s r equi r ement  i s not  f ound i n Mur phy I I .   Rat her ,  t he 

Mur phy I I  Cour t  expl ai ned:   " [ I ] f  t he St at e,  ei t her  expr essl y or  

by i mpl i cat i on,  asser t s t hat  i nvocat i on of  t he pr i v i l ege [ t o 

r emai n s i l ent ]  woul d l ead t o r evocat i on of  pr obat i on,  i t  woul d 

have cr eat ed t he cl assi c penal t y s i t uat i on,  .  .  .  and t he 

pr obat i oner ' s answer s woul d be deemed compel l ed and i nadmi ssi bl e 

i n a cr i mi nal  pr osecut i on. " 8 

¶93 Af t er  r ef usi ng t o accept  t he St at e' s concessi on and 

set t i ng f or t h a modi f i ed t est ,  t he di ssent  cr i t i c i zes Spaet h f or  

f ai l i ng t o make a r ecor d suf f i c i ent  t o sat i sf y t he newl y 

                                                 
8 Mur phy I I ,  465 U. S.  at  435 ( emphasi s added) .  

Mur phy I I  suggest s t hat  a s t at ement  may be consi der ed 
compel l ed i f  t he st at e act ual l y  woul d penal i ze t he pr obat i oner  
f or  r emai ni ng si l ent  or  i f  t he pr obat i oner  r easonabl y f ear s t hat  
r emai ni ng si l ent  woul d r esul t  i n a penal t y.   I d.  at  437- 38.   
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decl ar ed modi f i ed t est .   Never t hel ess,  t he di ssent  asser t s t hat  

Spaet h' s answer s " appear [  ]  t o have been vol unt eer ed. "   Di ssent ,  

¶139.  

¶94 The di ssent  goes t oo f ar  wi t hout  br i ef s or  a compl et e 

f act ual  r ecor d.   I  wr i t e separ at el y t o speci f i cal l y st at e my 

concer ns wi t h t he di ssent ' s i nt er pr et at i on of  t he case l aw.    

¶95 For  t he r easons set  f or t h,  I  wr i t e separ at el y.
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¶96 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   I  

concl ude t hat  t he maj or i t y opi ni on er r s i n assumi ng t hat  

Spaet h' s Febr uar y 15,  2006,  st at ement s t o hi s pr obat i on agent  

wer e i ncr i mi nat i ng,  compel l ed t est i mony,  and t hen per mi t t i ng 

t hat  assumpt i on t o dr i ve i t s concl usi on t hat  Spaet h' s conf essi on 

t o Oshkosh pol i ce of f i cer s must  be suppr essed.   As I  expl ai n 

f ul l y  her ei n,  Spaet h' s st at ement s t o hi s pr obat i on agent  wer e 

not  i ncr i mi nat i ng,  compel l ed t est i mony and hi s conf essi on t o t he 

Oshkosh pol i ce of f i cer s was vol unt ar i l y  made.  Ther ef or e,  I  woul d 

af f i r m Spaet h’ s convi ct i on of  f our  count s of  f i r st - degr ee sexual  

assaul t  of  a chi l d.   Accor di ngl y,  I  r espect f ul l y di ssent  f r om 

t he maj or i t y opi ni on.  

I .   BACKGROUND 

¶97 On Febr uar y 15,  2006,  Joseph Spaet h was on pr obat i on 

af t er  bei ng convi ct ed of  f our t h- degr ee sexual  assaul t  of  a chi l d 

as a r esul t  of  Spaet h' s 1991 sexual  assaul t  of  hi s 11- year - ol d 

ni ece,  when he was 24 year s ol d.   Spaet h al so was convi ct ed of  

f i r st - degr ee sexual  assaul t  of  a chi l d i n 1993 because of  

Spaet h' s sexual  assaul t  of  hi s s i x- and- one- hal f - year - ol d ni ece,  

when he was 26 year s ol d. 1   

                                                 
1 Spaet h i ni t i al l y  r ecei ved pr obat i on f or  t he sexual  

assaul t s of  hi s t wo ni eces,  but  hi s pr obat i on was r evoked and he 
was i ncar cer at ed due t o t he sexual  assaul t  of  hi s aunt .   On 
Febr uar y 15,  he was on par ol e af t er  hi s r el ease f r om pr i son.   
However ,  I  use t he t er m " pr obat i on"  t o i ndi cat e hi s st at us 
because t hat  i s t he t er m chosen by t he maj or i t y opi ni on.   
Maj or i t y op. ,  ¶4 n. 2.  
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¶98 Rebecca DeWi t t  was Spaet h' s pr obat i on agent  on 

Febr uar y 15,  2006,  and i t  was she who asked Spaet h t o under go a 

pol ygr aph as par t  of  her  super vi s i on of  hi m.   Af t er  t he t est ,  

Spaet h was i nt er vi ewed by DeWi t t .   She was quest i oned at  t r i al  

and sai d:  

Q And based on t hose communi cat i ons,  di d you have 
any concer n as t o whet her  or  not  Mr .  Spaet h had 
been i nvol ved i n any t ype of  i nappr opr i at e sexual  
act i v i t y? 

A Af t er  t he pol ygr aph exami nat i on i s compl et ed,  t he 
exami ner  wi l l  come and t al k t o me .  .  .  .   So,  
t he exami ner  came and t al ked t o me i n my of f i ce 
and t hen we went  i nt o t he pol ygr aph exami nat i on 
r oom t o di scuss t he st at ement s t hat  Joe had made 
af t er  t he exam act ual l y.    

Q And was Mr .  Spaet h pr esent  when you had t hose 
di scussi ons?  

A Yes,  he was.  

Q And at  t hat  poi nt  di d Mr .  Spaet h make any 
admi ssi ons t hat  he had sexual  cont act  wi t h 
chi l dr en i n your  pr esence?  

A At  t hat  t i me he sai d t hat  he had been hor se-
pl ayi ng wi t h hi s  ni eces and nephews and he knew 
t hat  t o be wr ong.    

Because she bel i eved t hat  " hor se- pl ayi ng"  wi t h chi l dr en vi ol at ed 

Spaet h' s r ul es of  pr obat i on,  DeWi t t  cont act ed t he Oshkosh Pol i ce 

Depar t ment  t o pi ck up Spaet h on a pr obat i on hol d.   I n r egar d t o 

t he pr obat i on hol d,  she t est i f i ed:  

Q So,  at  t hat  poi nt  you had di scussed wi t h Mr .  
Spaet h and wi t h t he pol ygr aph exami ner ——When you 
had t hat  i nt er vi ew,  you di scussed wi t h hi m,  wi t h 
Mr .  Spaet h,  t hat  you f el t  he may have vi ol at ed 
hi s r ul es,  cor r ect ? 

A Yes.  
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Q And,  speci f i cal l y,  you f el t  he may have vi ol at ed 
hi s r ul es by sexual  cont act  wi t h chi l dr en?   

A At  t hat  poi nt ,  no.  .  .  .     

.  .  .  .  

Q So,  at  t hat  poi nt  not  sexual  assaul t  of  chi l dr en 
but  at  l east  some ot her  v i ol at i ons wi t h t he 
chi l dr en? 

A Cor r ect .  

¶99 Bef or e a pol i ce of f i cer  ar r i ved and wi t h no i ndi cat i on 

i n t he r ecor d of  f ur t her  quest i oni ng by Agent  DeWi t t ,  Spaet h 

cont i nued t o t al k about  hi s i nt er act i ons wi t h hi s young ni eces 

and nephews.   He t ol d DeWi t t  t hat  he " may have br ushed up 

agai nst  hi s ni eces and nephews vagi nas or  but t s or  br east  ar ea. "   

These l at t er  st at ement s wer e mor e t han a v i ol at i on of  a r ul e of  

pr obat i on;  t hey had t he pot ent i al  t o i ndi cat e t hat  sexual  

assaul t s had occur r ed.    

¶100 When Of f i cer  James Fr amke ar r i ved f r om t he Oshkosh 

Pol i ce Depar t ment  t o t ake Spaet h i nt o cust ody f or  t he pr obat i on 

hol d,  DeWi t t  t ol d hi m t he speci f i cs t hat  Spaet h had r el ayed 

about  hi s i nt er act i ons wi t h hi s ni eces and nephews.   Of f i cer  

Fr amke asked Spaet h i f  he woul d be wi l l i ng t o t al k wi t h hi m 

about  t he t ouchi ng of  hi s ni eces and nephews.   DeWi t t  t ol d 

Spaet h t hat  he di d not  have t o t al k t o t he of f i cer  and t hat  he 

coul d have an at t or ney,  but  Spaet h sai d t hat  he woul d l i ke t o 

t al k.    

¶101 Spaet h was t aken t o t he Oshkosh Pol i ce Depar t ment  

wher e Det ect i ve James Busha j oi ned Spaet h and Of f i cer  Fr amke.   
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Spaet h was gi ven Mi r anda war ni ngs by t he of f i cer s. 2  He si gned a 

wai ver  of  r i ght s f or m and t he i nt er r ogat i on began.   Spaet h t hen 

gave t he of f i cer s a st at ement ,  whi ch t he of f i cer s wr ot e out  and 

Spaet h s i gned.  

¶102 Spaet h t ol d t he of f i cer s t hat  on Febr uar y 11,  2006,  

whi l e at  hi s br ot her ' s house,  he " br ushed agai nst "  hi s ni ece,  

N. B. ,  who was seven- and- one- hal f - year s- ol d.   I n so doi ng,  he 

sai d hi s hand t ouched her  " vagi na,  but t ocks and chest . " 3  He sai d 

t hat  he knew what  he was doi ng was wr ong,  but  he j ust  " get [ s]  a 

' don' t  car e'  f eel i ng. "    

¶103 Spaet h al so t ol d t he of f i cer s t hat  on Febr uar y 14,  

2006,  whi l e at  hi s br ot her ' s house,  he agai n t ouched N. B.  and 

al so t ouched hi s ni ece,  A. R. B. ,  who was t hr ee- and- one- hal f -

year s- ol d,  and hi s ni ece T. M. B. ,  who was si x- and- one- hal f - year s-

ol d.   He sai d he t ouched t he gi r l s '  vagi nas,  but t ocks and 

chest s,  and t hat  hi s hand woul d j ust  " r est "  t her e f or  30 seconds 

t o one mi nut e.   At  t he t i me of  t hese assaul t s,  Spaet h was 38 

year s ol d.  

¶104 Spaet h was char ged wi t h f our  count s of  f i r st - degr ee 

sexual  assaul t  of  a chi l d.   He moved t o suppr ess hi s st at ement s 

t o Of f i cer  Fr amke and Det ect i ve Busha.   Hi s mot i on was deni ed 

                                                 
2 The war ni ngs ar i se f r om Mi r anda v.  Ar i zona,  384 U. S.  436 

( 1966) .   They i nf or m t he suspect  t hat  he or  she has t he r i ght  t o 
r emai n s i l ent  and t he r i ght  t o have an at t or ney pr esent .   They 
al so caut i on t hat  any st at ement s t he suspect  makes can be used 
agai nst  hi m or  her .   

3 When of f i cer s l at er  i nt er vi ewed f ami l y member s about  
Spaet h' s conduct  wi t h t hei r  chi l dr en,  N. B. ' s mot her  expl ai ned 
t hat  N. B.  i s cogni t i vel y chal l enged and coul d not  conf i r m or  
deny whet her  Spaet h had i nappr opr i at el y t ouched her .    
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because t he ci r cui t  cour t  concl uded t hat  Spaet h' s st at ement s 

wer e vol unt ar i l y  made.  

¶105 Spaet h was convi ct ed on al l  count s af t er  a j ur y t r i al ,  

but  t he c i r cui t  cour t  set  asi de t he ver di ct  and or der ed a new 

t r i al  because t he j ur y had consi der ed pr ej udi c i al  i nf or mat i on.   

Subsequent l y,  Spaet h agai n was convi ct ed on al l  f our  count s of  

f i r st - degr ee sexual  assaul t  of  a chi l d af t er  he pl ed no cont est .   

He was sent enced t o 15 year s i mpr i sonment  on each convi ct i on,  

f i ve year s of  i ncar cer at i on,  f ol l owed by t en year s of  

super vi s i on.   The sent ences wer e concur r ent .     

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶106 Whet her  Spaet h' s st at ement s t o hi s pr obat i on agent  

wer e i ncr i mi nat i ng and compel l ed t est i mony such t hat  t he Fi f t h 

Amendment  pr i v i l ege agai nst  compul sor y sel f - i ncr i mi nat i on became 

sel f - execut i ng i s a quest i on of  l aw f or  our  i ndependent  r evi ew.   

See Mi nnesot a v.  Mur phy ( Mur phy I I ) ,  465 U. S.  420,  426 ( 1984) ;  

St at e v.  Evans,  77 Wi s.  2d 225,  227- 28,  252 N. W. 2d 664 ( 1977) .  

¶107 Whet her  Spaet h' s conf essi on t o pol i ce was t he r esul t  

of  hi s vol unt ar i l y  wai v i ng hi s Fi f t h Amendment  pr i v i l ege agai nst  

sel f - i ncr i mi nat i on i nvol ves t he appl i cat i on of  const i t ut i onal  

pr i nci pl es t o f act s f ound.   Thi s  al so pr esent s a quest i on of  l aw 

f or  our  i ndependent  r evi ew.   St at e v.  War d,  2009 WI  60,  ¶17,  318 

Wi s.  2d 301,  767 N. W. 2d 236.   
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B.   Compel l ed Test i mony 

1.   Fi f t h Amendment  pr i nci pl es 

¶108 I n or der  t o r ecei ve pr ot ect i on under  t he Fi f t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on wi t hout  per sonal l y 

r ai s i ng t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  a per son' s 

st at ement  must  be t est i moni al ,  i ncr i mi nat i ng and compel l ed. 4  

St at e v.  Mar k ( Mar k I I ) ,  2008 WI  App 44,  ¶10,  308 Wi s.  2d 191,  

747 N. W. 2d 727.   However ,  cour t  opi ni ons do not  al ways di scuss 

al l  t hr ee component s,  but  wi l l  assume t hat  one of  t he component s 

has been met .    

¶109 The case bef or e us i s an exampl e of  t hat  because t he 

maj or i t y opi ni on assumes,  wi t hout  anal ysi s,  t hat  Spaet h' s 

st at ement s t o DeWi t t  wer e compel l ed. 5  When an i ncr i mi nat i ng 

st at ement  has been compel l ed,  t he Fi f t h Amendment  pr i v i l ege does 

not  have t o be r ai sed by t he speaker ,  but  r at her ,  Fi f t h 

Amendment  i mmuni t y f or  i ncr i mi nat i ng,  compel l ed t est i mony i s 

sel f - execut i ng.   Mur phy I I ,  465 U. S.  at  426.   However ,  not  al l  

st at ement s t hat  a pr obat i oner  makes t o hi s pr obat i on agent  ar e 

compel l ed st at ement s.   See i d.  at  438.  
                                                 

4 The Fi f t h Amendment  pr ovi des i n r el evant  par t  t hat  no 
per son " shal l  be compel l ed i n any cr i mi nal  case t o be a wi t ness 
agai nst  hi msel f . "   U. S.  Const .  amend.  V.    

5 Maj or i t y op. ,  ¶58.   I n al l  f ai r ness t o t he maj or i t y 
opi ni on,  I  not e t hat  t he St at e conceded t hat  Spaet h' s st at ement s 
wer e compel l ed.   However ,  whet her  t he r equi s i t e compul si on has 
occur r ed i s a quest i on of  l aw.   See St at e v.  Evans,  77 Wi s.  2d 
225,  227- 28,  252 N. W. 2d 664 ( 1977)  ( concl udi ng t hat  cer t ai n 
st at ement s wer e compel l ed) .   Because i t  i s  our  const i t ut i onal  
dut y t o decl ar e what  t he l aw i s,  we ar e not  bound t o accept  
concessi ons of  l aw.   Ll oyd Fr ank Loggi ng v.  Heal y,  2007 WI  App 
249,  ¶15 n. 5,  306 Wi s.  2d 385,  742 N. W. 2d 337.   Ther ef or e,  I  do 
not  accept  t he concessi on.  
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¶110 My di scussi on of  i ncr i mi nat i ng,  compel l ed t est i mony 

and whet her  i mmuni t y i s a sel f - execut i ng r esul t  of  gover nment al  

quest i oni ng begi ns wi t h Kast i gar  v.  Uni t ed St at es,  406 U. S.  441 

( 1972) ,  wher e t he scope of  Fi f t h Amendment  i mmuni t y was 

expl ai ned.   I n Kast i gar ,  Kast i gar  and ot her  pet i t i oner s wer e 

subpoenaed t o appear  bef or e a gr and j ur y.   Because t he 

gover nment  bel i eved t hat  t he pet i t i oner s mi ght  i nvoke t hei r  

Fi f t h Amendment  r i ght  t o s i l ence,  a gover nment  of f i cer  obt ai ned 

a cour t  or der  di r ect i ng t he pet i t i oner s t o gi ve answer s t o 

cer t ai n quest i ons and pr oduce cer t ai n document s bef or e a gr and 

j ur y,  whi ch or der  i ncl uded a gr ant  of  i mmuni t y pur suant  t o 18 

U. S. C.  §§ 6002- 03.   I d.  at  442.    

¶111 The pet i t i oner s ar gued t hat  t he scope of  18 U. S. C.  

§§ 6002- 03 was not  coext ensi ve wi t h t he pr i v i l ege af f or ded by 

t he Fi f t h Amendment ;  t her ef or e,  pr ot ect i on under  §§ 6002 and 

6003 was not  suf f i c i ent  i mmuni t y t o compel  t hei r  t est i mony.   I d.   

Accor di ngl y,  t hey r ef used t o answer  t he quest i ons asked and wer e 

t aken i nt o cust ody.   The Supr eme Cour t  gr ant ed cer t i or ar i  t o 

det er mi ne whet her  t est i mony may be compel l ed by gr ant i ng " use 

i mmuni t y, "  as t he st at ut e di d,  or  whet her  i t  was necessar y t o 

gr ant  " t r ansact i onal  i mmuni t y"  bef or e t est i mony coul d be 

compel l ed. 6  I d.  at  443.    

                                                 
6 " Use i mmuni t y"  i ncl udes i mmuni t y f or  t he use and 

der i vat i ve use of  compel l ed t est i mony t hat  i s i ncr i mi nat i ng.   
Kast i gar  v.  Uni t ed St at es,  406 U. S.  441,  453 ( 1972) .   
" Tr ansact i onal  i mmuni t y"  i s  absol ut e i mmuni t y f r om pr osecut i on 
f or  t he cr i me t o whi ch t he compel l ed,  i ncr i mi nat i ng t est i mony 
r el at es.   I d.    
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¶112 The Fi f t h Amendment  pr i v i l ege agai nst  compul sor y sel f -

i ncr i mi nat i on " pr ot ect s agai nst  any di scl osur es t hat  t he wi t ness 

r easonabl y bel i eves coul d be used i n a cr i mi nal  pr osecut i on or  

coul d l ead t o ot her  evi dence t hat  mi ght  be so used. "   I d.  at  

444- 45.   The Supr eme Cour t  concl uded t hat  t he " st at ut e' s 

expl i c i t  pr oscr i pt i on of  t he use i n any cr i mi nal  case of  

' t est i mony or  ot her  i nf or mat i on compel l ed under  t he or der  ( or  

any i nf or mat i on di r ect l y or  i ndi r ect l y der i ved f r om such 

t est i mony or  ot her  i nf or mat i on) '  i s  consonant  wi t h Fi f t h 

Amendment  st andar ds. "   I d.  at  453.   The Cour t  al so expl ai ned 

t hat  " [ w] hi l e a gr ant  of  i mmuni t y must  af f or d pr ot ect i on 

commensur at e wi t h t hat  af f or ded by t he pr i v i l ege,  i t  need not  be 

br oader "  t han t he Fi f t h Amendment  pr i v i l ege.   I d.   The Cour t  

t hen concl uded t hat  t r ansact i onal  i mmuni t y was not  r equi r ed by 

t he Fi f t h Amendment  pr i v i l ege.   I d.    

¶113 Kast i gar  di d not  del i neat e t he c i r cumst ances t hat  

woul d cause t est i mony t o be compel l ed.   I t  assumed t hat  t he 

cour t  or der  di r ect i ng answer s t o cer t ai n quest i ons bef or e t he 

gr and j ur y was suf f i c i ent  t o show a gover nment al  at t empt  t o 

compel  t est i mony.  

¶114 Evans,  deci ded i n 1977 af t er  Kast i gar ,  was t he f i r st  

Wi sconsi n appel l at e case t o under t ake a t hor ough di scussi on of  

t he met hod by whi ch t est i mony i s  compel l ed.   Evans set  out  t he 

st eps necessar y t o deci de whet her  an i ncr i mi nat i ng st at ement  had 

been compel l ed by gover nment  act i on.    

¶115 Evans was a pr obat i oner  who,  dur i ng t he cour se of  hi s 

pr obat i on,  was char ged i n a cr i mi nal  compl ai nt  wi t h conspi r acy 
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t o del i ver  cont r ol l ed subst ances.   Evans,  77 Wi s.  2d at  228.   

When t he char ges came t o t he at t ent i on of  Evans'  pr obat i on 

agent ,  he asked Evans t o gi ve an account i ng of  hi s act i v i t i es on 

cer t ai n dat es r el evant  t o t he char ged conspi r acy.   Evans r ef used 

t o answer ,  on t he advi ce of  counsel .   I d.  at  228- 29.   The 

pr obat i on agent  sought  r evocat i on based on Evans'  r ef usal .   At  

hi s pr obat i on r evocat i on hear i ng,  Evans agai n r ef used t o answer  

t hose quest i ons.   Hi s pr obat i on was r evoked,  and he was t hen 

r et ur ned t o cour t  f or  sent enci ng on t he convi ct i on t hat  pr eceded 

hi s pr obat i on.   I d.  at  229- 30.    

¶116 I n appr ovi ng t he r evocat i on of  pr obat i on f or  asser t i ng 

hi s Fi f t h Amendment  r i ght  t o s i l ence,  we expl ai ned t hat  " [ t ] he 

l i ber t y enj oyed by a pr obat i oner  i s,  under  any vi ew,  a 

condi t i onal  l i ber t y.  .  .  .   Hi s posi t i on i s not  t hat  of  t he non-

convi ct ed ci t i zen. "   I d.  at  230.   We went  on t o expl ai n t hat  

" t he s i t uat i on i n whi ch t he pr obat i oner  f ear s sel f - i ncr i mi nat i on 

i n a cr i mi nal  pr oceedi ng ent ai l s anot her  consi der at i on,  t hat ,  

' no per son .  .  .  shal l  be compel l ed i n any cr i mi nal  case t o be a 

wi t ness agai nst  hi msel f . "   I d.  at  232.   Ther ef or e,  even t hough 

Evans had a const i t ut i onal  r i ght  t o r emai n s i l ent ,  hi s st at us as 

a pr obat i oner  per mi t t ed r evocat i on of  pr obat i on f or  exer ci s i ng 

hi s s i l ence. 7  

¶117 We descr i bed t wo st eps t hat  must  be t aken bef or e a 

pr obat i on agent ' s quest i on wi l l  i mpact  t he Fi f t h Amendment  r i ght  

t o s i l ence.   Fi r st ,  onl y cer t ai n t ypes of  quest i ons have t he 

                                                 
7 I t  i s  al so l i kel y t hat  Evans woul d have been subj ect  t o 

r evocat i on pr oceedi ngs i f  t he answer s he gave i ncr i mi nat ed hi m 
i n t he commi ssi on of  a cr i me.  
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pot ent i al  t o gener at e Fi f t h Amendment  concer ns when answer s t o 

t hose quest i ons ar e compel l ed.   We sai d:  

[ S] t at ement s made by a pr obat i oner  t o hi s pr obat i on 
agent  or  i n a pr obat i on r evocat i on hear i ng i n r esponse 
t o quest i ons whi ch,  as her e,  ar e t he r esul t  of  pendi ng 
char ges or  accusat i ons of  par t i cul ar  cr i mi nal  
act i v i t y,  may not  be used t o i ncr i mi nat e t he 
pr obat i oner  i n a subsequent  cr i mi nal  pr oceedi ng.   

I d.  at  227- 28 ( f oot not e omi t t ed)  ( emphasi s added) .   Quest i ons 

asked must  be t hose whose answer s woul d i ncr i mi nat e t he 

pr obat i oner  i n t he commi ssi on of  a cr i me.   Ther ef or e,  not  ever y 

quest i on t hat  a pr obat i on agent  asks a pr obat i oner  compel s an 

i ncr i mi nat i ng answer .   St at ed ot her wi se,  i t  i s  t he quest i on 

i t sel f  t hat  dr i ves t he Fi f t h Amendment  i nqui r y,  not  t he answer  

t hat  i s  gi ven,  or  r ef used t o be gi ven,  by t he pr obat i oner .    

¶118 For  exampl e,  an agent  may quest i on a pr obat i oner  who 

i s subj ect  t o a cur f ew about  t he t i me he r et ur ned home.   A 

pr obat i oner  i s r equi r ed t o answer  hi s agent  t r ut hf ul l y,  and t he 

answer  coul d subj ect  t he pr obat i oner  t o a r evocat i on hear i ng.   

However ,  because t he quest i on does not  r el at e t o " pendi ng 

char ges"  or  an " accusat i on[ ]  of  par t i cul ar  cr i mi nal  act i v i t y, "  

i t  does not  sat i sf y t he f i r st  necessar y st ep of  Evans.   That  i s,  

i t  i s  not  a quest i on whose answer  woul d i ncr i mi nat e t he 

pr obat i oner  i n a cr i me.   As we sai d,  " Pr obat i on condi t i ons may 

pr oscr i be act i v i t y whi ch i s not  i n i t sel f  v i ol at i ve of  t he 

cr i mi nal  l aw. "   I d.  at  234.   

¶119 Or ,  a pr obat i oner  who i s asked a quest i on about  

whet her  he i s adher i ng t o cur f ew may answer  t he quest i on asked 

and t hen cont i nue t al k i ng about  mat t er s f or  whi ch no quest i ons 
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had been asked.   I f  he does so and i mpl i cat es hi msel f  i n a 

cr i me,  he wi l l  have vol unt eer ed i ncr i mi nat i ng i nf or mat i on.   

However ,  because t he pr obat i on agent  di d not  ask a quest i on 

about  a pendi ng char ge or  par t i cul ar  cr i mi nal  act i v i t y,  t he 

pr obat i oner ' s i ncr i mi nat i ng st at ement  woul d not  have been 

compel l ed by t he pr obat i on agent ' s quest i on.    

¶120 Evans al so expl ai ned t hat  a pr obat i oner  coul d be 

subj ect  t o r evocat i on pr oceedi ngs bot h f or  f ai l i ng t o answer  an 

agent ' s quest i on about  conduct  t hat  i s  not  v i ol at i ve of  cr i mi nal  

l aw and f or  r ef usi ng t o answer  quest i ons concer ni ng cr i mi nal  

act i v i t y.   I d.  at  234- 35.   We expl ai ned,  " [ I ] t  woul d be an 

absur d r esul t  t o say:   ' You may be r evoked and sent  t o pr i son 

f or  r ef usal  t o answer  quest i ons concer ni ng noncr i mi nal  but  

pr oscr i bed act i v i t y,  but  you may not  be r evoked f or  r ef usal  t o 

answer  quest i ons about  possi bl e cr i mi nal  act i v i t y. ' "   I d.  

¶121 The second st ep i n Evans r equi r es us t o exami ne 

whet her  a quest i on,  t he answer  t o whi ch woul d i ncr i mi nat e t he 

pr obat i oner ,  compel l ed t he answer  gi ven.   Thr eat ened penal t i es,  

c i v i l  or  cr i mi nal ,  f or  r ef usi ng t o answer  wi l l  suf f i ce t o cause 

i mper mi ssi bl e compul si on.   We expl ai ned t hat  " t he f i f t h 

amendment  cannot  be vi t i at ed by i mposi ng non- cr i mi nal  penal t i es 

as a pr i ce of  i t s  exer ci se. "   I d.  at  232.   I t  i s  i mper mi ssi bl e 

t o t hr eat en t o i mpose a sanct i on t hat  makes t he exer ci se of  t he 

" Fi f t h Amendment  pr i v i l ege ' cost l y. ' "   I d.  at  233 ( c i t i ng 

Spevack v.  Kl ei n,  385 U. S.  511,  515 ( 1967) ) .    

¶122 I n Mur phy I I ,  deci ded i n 1984 af t er  Evans,  t he Uni t ed 

St at es Supr eme Cour t  addr essed t he cr i t er i a t hat  must  be met  
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bef or e a cour t  coul d concl ude t hat  quest i oni ng by a pr obat i on 

agent  woul d cause a v i ol at i on of  t he pr obat i oner ' s Fi f t h 

Amendment  pr i v i l ege agai nst  sel f - i ncr i mi nat i on.    

¶123 Mur phy was a pr obat i oner  who was r equi r ed t o " be 

t r ut hf ul  wi t h t he pr obat i on [ agent ]  ' i n al l  mat t er s. ' "   Mur phy 

I I ,  465 U. S.  at  422.   As a condi t i on of  pr obat i on,  Mur phy 

at t ended a sex of f ender s t r eat ment  pr ogr am.   I d.   Mur phy' s agent  

l ear ned t hat  he had di scont i nued t he pr ogr am and r equi r ed hi m t o 

r epor t  t o her  of f i ce.   I d.  at  422- 23.   Mur phy admi t t ed he was no 

l onger  at t endi ng t he pr ogr am;  however ,  t he agent  di d not  

commence r evocat i on pr oceedi ngs because Mur phy was doi ng wel l  i n 

ot her  ar eas.   I d.  at  423.    

¶124 Subsequent l y,  t he pr obat i on agent  l ear ned t hat  Mur phy 

t ol d a counsel or  t hat  he had commi t t ed a r ape and mur der  i n 

1974.   She cont act ed Mur phy and asked hi m t o come i n and di scuss 

a t r eat ment  pl an f or  t he r emai nder  of  hi s pr obat i on.   I d.   When 

Mur phy ar r i ved f or  t he meet i ng,  t he pr obat i on agent  di d not  ask 

Mur phy quest i ons about  t he 1974 cr i mes;  r at her ,  she t ol d Mur phy 

about  t he i nf or mat i on she had been gi ven i n r egar d t o t he 1974 

r ape and mur der .   I d.  at  423- 24.   Mur phy became angr y at  what  he 

sai d was a br each of  hi s conf i dences t o t he counsel or ,  and i n 

hi s anger ,  he admi t t ed t he 1974 cr i mes.   I d.  at  424.  

¶125 The agent  expl ai ned t o Mur phy t hat  her  pr i mar y concer n 

was t he r el at i onshi p bet ween t he cr i me f or  whi ch he was on 

pr obat i on and t he 1974 cr i mi nal  conduct .   I d.   She encour aged 

Mur phy t o t ur n hi msel f  i n,  but  he r ef used.   I d.   She t hen 

secur ed an ar r est  and det ent i on or der ,  and a st at e gr and j ur y 
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r et ur ned an i ndi ct ment  char gi ng Mur phy wi t h f i r s t - degr ee mur der .   

I d.  at  424- 25.    

¶126 Mur phy sought  t o suppr ess hi s st at ement s t o t he 

pr obat i on agent  on t he gr ounds t hat  t hey wer e obt ai ned i n 

v i ol at i on of  hi s Fi f t h and Four t eent h Amendment  r i ght s.   I d.   

The t r i al  cour t  f ound t hat  Mur phy was not  i n cust ody at  t he t i me 

t he st at ement s wer e made and t he st at ement s wer e not  compel l ed.   

I d.   The Mi nnesot a Supr eme Cour t  r ever sed,  hol di ng t he 

st at ement s wer e compel l ed " ' [ b] ecause of  t he compul sor y nat ur e 

of  t he meet i ng,  because [ Mur phy]  was under  cour t  or der  t o 

r espond t r ut hf ul l y t o hi s agent ' s quest i ons,  and because t he 

agent  had subst ant i al  r eason t o bel i eve t hat  [ Mur phy' s]  answer s 

wer e l i kel y t o be i ncr i mi nat i ng. ' "   I d.  ( quot i ng Mi nnesot a v.  

Mur phy ( Mur phy I ) ,  324 N. W. 2d 340,  344 ( Mi nn.  1982) ) .   The 

Mi nnesot a Supr eme Cour t  al so r easoned t hat  t he agent  shoul d have 

war ned Mur phy t hat  he had a pr i v i l ege agai nst  sel f -

i ncr i mi nat i on.   I d.  

¶127 I n Mur phy I I ,  t he Uni t ed St at es Supr eme Cour t  

addr essed " whet her  a st at ement  made by a pr obat i oner  t o hi s 

pr obat i on of f i cer  wi t hout  pr i or  war ni ngs i s admi ssi bl e i n a 

subsequent  cr i mi nal  pr oceedi ng. "   I d.   I n r ever si ng t he 

Mi nnesot a Supr eme Cour t ,  t he Uni t ed St at es Supr eme Cour t  f ocused 

on whet her  Mur phy' s st at ement s wer e compel l ed.   Under l y i ng t he 

opi ni on i s t he Supr eme Cour t ' s  concl usi on t hat  not  ever y 

st at ement  made by a pr obat i oner  t o hi s pr obat i on agent  i s 

pr ot ect ed by t he Fi f t h Amendment  pr i v i l ege agai nst  sel f -
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i ncr i mi nat i on.   The Supr eme Cour t  ar t i cul at ed t hi s i n sever al  

ways.  

¶128 Fi r st ,  t he Supr eme Cour t  expl ai ned t hat  " t he gener al  

obl i gat i on t o appear  and answer  quest i ons t r ut hf ul l y di d not  i n 

i t sel f  conver t  Mur phy' s ot her wi se vol unt ar y st at ement s i nt o 

compel l ed ones. " 8  I d.  at  427.   The Cour t  sai d t hat  al t hough t he 

agent  coul d compel  Mur phy' s at t endance and t he gi v i ng of  

t r ut hf ul  answer s,  t hat  c i r cumst ance i s no di f f er ent  t han t he 

expect at i ons of  a wi t ness bef or e a gr and j ur y,  who i s subpoenaed 

t o appear  and swor n t o t el l  t he t r ut h.   I d.  at  431.    

¶129 Second,  t he Cour t  not ed t hat  Mur phy was not  i n cust ody 

when he made hi s  i ncr i mi nat i ng admi ssi ons;  t her ef or e,  no Mi r anda 

war ni ngs wer e r equi r ed bef or e he spoke wi t h hi s pr obat i on agent .   

I d.   The Cour t  sai d t hi s l ack of  a war ni ng was no di f f er ent  f r om 

                                                 
8 The concur r ence asser t s,  " Compul si on exi st s when t he 

pr obat i oner  i s r equi r ed t o ' choose bet ween maki ng i ncr i mi nat i ng 
st at ement s and j eopar di z i ng hi s condi t i onal  l i ber t y by r emai ni ng 
si l ent . ' "   Concur r ence,  ¶85 ( quot i ng Mi nnesot a v .  Mur phy ( Mur phy 
I I ) ,  465 U. S.  420,  436 ( 1984) ) .   I n so st at i ng,  t he concur r ence 
l eaves out  t he Uni t ed St at es Supr eme Cour t ' s  compl et e st at ement  
of  t he pr emi se t hat  t he Cour t  was expl ai ni ng.   For  compl et eness,  
t he r eader  shoul d not e t hat  t he Cour t  went  on t o st at e,  
i mmedi at el y f ol l owi ng t he l anguage quot ed i n t he concur r ence,  
" Because we concl ude t hat  Mi nnesot a di d not  at t empt  t o t ake t he 
ext r a,  i mper mi ss i bl e st ep,  we hol d t hat  Mur phy' s  Fi f t h Amendment  
pr i v i l ege was not  sel f - execut i ng. "   Mur phy I I ,  465 U. S.  at  436.    

By so expl ai ni ng,  t he Uni t ed St at es Supr eme Cour t  
emphasi zed t hat  i t  t ook somet hi ng mor e t han bei ng r equi r ed t o 
appear  and gi ve t r ut hf ul  answer s t o a pr obat i on agent ' s 
quest i ons bef or e a pr obat i oner ' s answer s wer e compel l ed 
t est i mony.   I d.  at  436- 38.   I n t he case now bef or e t hi s cour t ,  
al l  t hat  Spaet h was r equi r ed t o do was t o appear  and t o answer  
t r ut hf ul l y.   The pr obat i on agent  t ook no ext r a,  i mper mi ssi bl e 
st ep,  whi ch i s r equi r ed by Mur phy I I  bef or e Spaet h' s st at ement  
coul d const i t ut e compel l ed t est i mony.    
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a gr and j ur y wi t ness wher e t her e i s no r equi r ement  t o war n t he 

wi t ness of  t he Fi f t h Amendment  r i ght  t o r emai n s i l ent .   See i d.    

¶130 Thi r d,  t he Cour t  expl ai ned t hat  gener al l y i f  a 

wi t ness,  who i s not  i n cust ody but  i s i n c i r cumst ances wher e he 

i s expect ed t o answer  quest i ons,  does so i nst ead of  c l ai mi ng t he 

Fi f t h Amendment  pr i v i l ege,  t he gover nment  has not  " compel l ed"  

hi m t o i ncr i mi nat e hi msel f .   I d.  at  432.    

¶131 The Cour t  expl ai ned t hat  an i nt er vi ew wi t h a pr obat i on 

agent  was si gni f i cant l y di f f er ent  f r om a cust odi al  i nt er vi ew.   

The Cour t  sai d t hat  when a per son i s i n cust ody,  he f aces 

" i nher ent l y compel l i ng pr essur es whi ch wor k t o under mi ne t he 

i ndi v i dual ' s wi l l  t o r esi st  and t o compel  hi m t o speak wher e he 

woul d not  ot her wi se do so f r eel y . "   I d.  at  430 ( c i t i ng Mi r anda 

v.  Ar i zona,  384 U. S.  436,  467 ( 1966) ) .   Accor di ngl y,  when a 

per son i s i n cust ody at  t he t i me of  quest i oni ng,  he must  be 

pr ovi ded wi t h cer t ai n war ni ngs t o pr ot ect  hi s Fi f t h Amendment  

r i ght  t o s i l ence.   I d.    

¶132 The Cour t  concl uded t hat  an i nt er vi ew wi t h a pr obat i on 

agent  was not  s i mi l ar  t o an i n- cust ody i nt er vi ew wi t h l aw 

enf or cement  because one i s pl aced i n cust ody by ar r est  and i s 

not  f r ee t o l eave.   However ,  i nt er vi ews wi t h a pr obat i on agent  

ar e ar r anged by appoi nt ment  and t he per son i s f r ee t o l eave.   

Ther ef or e,  an i nt er vi ew wi t h a pr obat i on agent  r equi r es a 

pr obat i oner  t o asser t  hi s Fi f t h Amendment  pr i v i l ege.   I d.  at  

433.   Accor di ngl y,  t he Fi f t h Amendment  does not  pr ovi de a sel f -

execut i ng pr i v i l ege f or  al l  pr obat i on i nt er vi ews.   I d.  at  434.   
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¶133 The Supr eme Cour t  al so r ecogni zed t hat  t he gener al  

r ul e f or  non- cust odi al  pr obat i on i nt er r ogat i on i s " i nappl i cabl e 

i n cases wher e t he asser t i on of  t he pr i v i l ege i s  penal i zed so as  

t o ' f or ecl os[ e]  a f r ee choi ce t o r emai n s i l ent ,  and .  .  .  

compe[ l ]  .  .  .  i ncr i mi nat i ng t est i mony. ' "   I d.  ( quot i ng Gar ner  

v.  Uni t ed St at es,  424 U. S.  648,  661 ( 1976) ) . 9  The Supr eme Cour t  

c l assi f i ed such cases as " penal t y"  cases because t her e was a 

penal t y t hr eat ened f or  t he exer ci se of  t he Fi f t h Amendment  

r i ght .   The Cour t  poi nt ed out  t hat  i n each " penal t y"  case,  " t he 

St at e not  onl y compel l ed an i ndi v i dual  t o appear  and t est i f y,  

but  al so sought  t o i nduce hi m t o f or go t he Fi f t h Amendment  

pr i v i l ege by t hr eat eni ng t o i mpose economi c or  ot her  sanct i ons 

' capabl e of  f or ci ng t he sel f - i ncr i mi nat i on whi ch t he Amendment  

f or bi ds. ' "   I d.  ( c i t i ng Lef kowi t z v.  Cunni ngham,  431 U. S.  801,  

806 ( 1977) ) .    

¶134 The Cour t  expl ai ned t hat  each penal t y case al so 

cont ai ned a t hr eat  of  puni shment  f or  r el i ance on t he pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on.   I d.  at  435.   Accor di ngl y,  i t  i s  

per mi ssi bl e f or  a st at e t o r equi r e a pr obat i oner  t o appear  and 

t r ut hf ul l y di scuss ci r cumst ances t hat  af f ect  hi s pr obat i onar y 

st at us.   I n such a pr obat i on i nt er vi ew,  wi t hout  mor e,  t he Fi f t h 

Amendment  pr i v i l ege i s not  sel f - execut i ng.   I d.   However ,  t he 

                                                 
9 Mur phy had ar gued t hat  r evocat i on of  hi s pr obat i on was 

t hr eat ened i f  he was not  t r ut hf ul  upon quest i oni ng by hi s 
pr obat i on agent .   Mur phy I I ,  465 U. S.  at  434.   The Supr eme Cour t  
hel d t hi s ar gument  i nsuf f i c i ent  t o pr ove compul si on.   I d.  at  
437- 38.  
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Cour t  al so expl ai ned t hat  t he nat ur e of  t he quest i ons coul d 

war r ant  a di f f er ent  anal ysi s.    

The r esul t  may be di f f er ent  i f  t he quest i ons put  t o 
t he pr obat i oner ,  however  r el evant  t o hi s pr obat i onar y 
st at us,  cal l  f or  answer s t hat  woul d i ncr i mi nat e hi m i n 
a pendi ng or  l at er  cr i mi nal  pr osecut i on.    

I d.   The Cour t  concl uded t hat  wi t h quest i ons t hat  sought  answer s 

t hat  woul d i ncr i mi nat e t he pr obat i oner ,  t he st at e al so must  

r equi r e t he pr obat i oner  " t o choose bet ween maki ng i ncr i mi nat i ng 

st at ement s and j eopar di z i ng hi s condi t i onal  l i ber t y by r emai ni ng 

si l ent "  bef or e t her e i s compul si on under  t he Fi f t h Amendment .   

I d.  at  436.   The Uni t ed St at es Supr eme Cour t  concl uded t hat  

Mi nnesot a di d not  " t ake t he ext r a,  i mper mi ssi bl e st ep" ;  

t her ef or e,  Mur phy' s st at ement s wer e not  compel l ed by st at e 

act i on.   I d.     

2.   I n r egar d t o Spaet h 

¶135 Mur phy I I  and Evans pr ovi de t he f oundat i on f or  t he 

anal ysi s a cour t  must  under t ake i n r egar d t o whet her  a 

pr obat i oner ' s st at ement  t o hi s pr obat i on agent  was compel l ed.   

Mur phy I I  est abl i shes t hat  i n or der  f or  t est i mony t o be 

compel l ed under  Fi f t h Amendment  j ur i spr udence,  a per son ei t her  

must  be i n cust ody when quest i oned or  he must  be t hr eat ened wi t h 

a penal t y i f  he r ef uses t o answer  quest i ons t hat  woul d 

i ncr i mi nat e hi m i n a cr i me.   I d.  at  430- 31.    

¶136 Dur i ng Spaet h' s i nt er vi ews wi t h DeWi t t ,  he was not  i n 

cust ody.   DeWi t t  t est i f i ed t hat  Spaet h was asked t o come i n t o 

t ake a pol ygr aph exami nat i on,  and he agr eed t o do so.   Spaet h 

was f r ee t o l eave t he pr obat i on i nt er vi ew.    
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¶137 Af t er  t he exami nat i on was concl uded,  DeWi t t  t al ked 

wi t h Spaet h because t he t est  r esul t s showed t hat  he may have 

been decept i ve i n some of  hi s answer s.   The r ecor d does not  

cont ai n t he quest i on t hat  DeWi t t  asked pr i or  t o Spaet h' s t el l i ng 

her  t hat  he had been " hor se- pl ayi ng"  wi t h hi s young ni eces and 

nephews and t hat  he knew t hat  was " wr ong. "    

¶138 Ther ef or e,  we don' t  know i f  DeWi t t ' s  quest i on had t he 

pot ent i al  t o el i c i t  i ncr i mi nat i ng st at ement s under  t he st andar ds 

expl ai ned i n Evans.   However ,  i t  i s  ver y unl i kel y t hat  i t  was a 

qual i f y i ng quest i on because t her e i s not hi ng i n t he r ecor d t o 

i mpl y t hat  t he quest i on she asked r el at ed t o " pendi ng char ges or  

accusat i ons of  par t i cul ar  cr i mi nal  act i v i t y, "  as Mur phy I I  and 

Evans r equi r e.   Mur phy I I ,  465 U. S.  at  435;  Evans,  77 Wi s.  2d at  

227- 28;  see al so St at e v.  Mar k ( Mar k I ) ,  2006 WI  78,  ¶33 n. 12,  

292 Wi s.  2d 1,  718 N. W. 2d 90 ( af f i r mi ng Evans'  del i neat i on of  

t he t ype of  quest i ons t hat  have t he pot ent i al  t o el i c i t  

i ncr i mi nat i ng t est i mony) . 10 

¶139 Fur t her mor e,  Spaet h' s l at er  descr i pt i on of  hi s 

i nt er act i ons wi t h hi s ni eces and nephews as t o hi s hands 

                                                 
10 I n St at e v.  Mar k ( Mar k I ) ,  2006 WI  78,  292 Wi s.  2d 1,  718 

N. W. 2d 90,  we r emanded t o t he c i r cui t  cour t  t o det er mi ne whet her  
Mar k' s st at ement s wer e compel l ed,  and we not ed t hat  t he nat ur e 
of  t he quest i ons asked was an i ssue i n maki ng t hi s 
det er mi nat i on.   I d. ,  ¶33 n. 12.   When t he cour t  of  appeal s 
r evi ewed t he subsequent  c i r cui t  cour t  deci s i on,  i t  di d not  
addr ess t he t ype of  quest i on t hat  was asked.   I t  consi der ed onl y  
t he answer s gi ven by Mar k.   See St at e v.  Mar k ( Mar k I I ) ,  2008 WI  
App 44,  ¶¶16- 25,  308 Wi s.  2d 191,  747 N. W. 2d 727.   Thi s l ed t he 
cour t  of  appeal s t o an i ncor r ect  anal ysi s because i t  i s  t he 
quest i on t hat  compel s an i ncr i mi nat i ng answer .   I t  i s  not  t he 
i ncr i mi nat i ng answer  t hat  det er mi nes whet her  t he quest i on was 
compel l i ng.    
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t ouchi ng t hei r  br east s,  but t s and vagi nas appear s t o have been 

vol unt eer ed wi t hout  any addi t i onal  quest i on f r om DeWi t t .   

Al t hough t he r ecor d i s s i l ent  i n r egar d t o any of  DeWi t t ' s  

quest i ons,  we do know t hat  DeWi t t  cal l ed t he Oshkosh Pol i ce 

Depar t ment  t o come t o pi ck up Spaet h bef or e he descr i bed what  

t ur ned out  t o be cr i mi nal  conduct .     

¶140 Fur t her mor e,  even i f  I  wer e t o assume,  ar guendo,  t hat  

DeWi t t  asked Spaet h quest i ons t hat  had t he pot ent i al  t o 

i ncr i mi nat e hi m i n a pendi ng char ge or  wer e r el at ed t o speci f i c  

cr i mi nal  act i v i t y,  t her e i s not hi ng i n t he r ecor d t o suggest  

t hat  DeWi t t  t hr eat ened Spaet h wi t h r evocat i on i f  he r ef used t o 

answer .   As t he Uni t ed St at es Supr eme Cour t  has st at ed,  " t he 

gener al  obl i gat i on t o appear  and answer  quest i ons t r ut hf ul l y 

d[ oes]  not  i n i t sel f  conver t  .  .  .  ot her wi se vol unt ar y 

st at ement s i nt o compel l ed ones. "   Mur phy I I ,  465 U. S.  at  427;  

see al so Mar k I ,  292 Wi s.  2d 1,  ¶25 ( concl udi ng t hat  " t he mer e 

f act  t hat  an i ndi v i dual  i s  r equi r ed t o appear  and r epor t  

t r ut hf ul l y t o hi s or  her  pr obat i on ( or  par ol e)  of f i cer  i s 

i nsuf f i c i ent  t o est abl i sh compul si on" ) .   Ther ef or e,  because t he 

St at e di d not  t ake t he i mper mi ssi bl e st ep of  r equi r i ng Spaet h t o 

choose bet ween r evocat i on and answer i ng DeWi t t ' s  quest i ons,  hi s  

answer s wer e not  compel l ed.   Mur phy I I ,  465 U. S.  at  433;  see 

al so St at e v.  Thompson,  142 Wi s.  2d 821,  829,  419 N. W. 2d 564 

( Ct .  App.  1987)  ( concl udi ng t hat  Thompson' s s t at ement s wer e 

compel l ed because t he St at e r equi r ed hi m t o choose bet ween hi s 

condi t i onal  l i ber t y and hi s Fi f t h Amendment  r i ght  t o r emai n 

s i l ent ) .    
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¶141 I t  i s  al so i mpor t ant  t o not e t hat  not hi ng i n t he 

r ecor d demonst r at es t hat  Spaet h was gr ant ed use i mmuni t y by 

st at ut e or  cour t  or der  i f  he answer ed t he quest i ons asked on t he 

pol ygr aph t est  or  answer ed t he quest i ons asked by DeWi t t .   " The 

power  t o gr ant  i mmuni t y i s a l egi s l at i ve power [ ; ]  not  an 

i nher ent  power  of  ei t her  t he pr osecut or  or  t he cour t . "   Gr ant  v.  

St at e,  83 Wi s.  2d 77,  89,  264 N. W. 2d 587 ( 1978)  ( c i t i ng El am v.  

St at e,  50 Wi s.  2d 383,  392- 93,  184 N. W. 2d 176 ( 1971) ) .   

Ther ef or e,  i t  i s  cr i t i cal  t hat  t he r equi r ement s f or  concl udi ng 

t hat  a quest i on t o t he pr obat i oner  was of  a t ype t hat  woul d 

el i c i t  i ncr i mi nat i ng t est i mony and t hat  t he f act s necessar y t o 

show compul si on ar e pr esent .   I f  a compl et e anal ysi s on 

compel l ed st at ement s i s not  under t aken,  cour t s may f al l  i nt o t he 

anal ysi s empl oyed by t he Mi nnesot a Supr eme Cour t ,  whose 

er r oneous anal ys i s caused t he Uni t ed St at es Supr eme Cour t  t o 

r ever se t he Mi nnesot a cour t ' s  deci s i on.    

¶142 As a r emi nder  t o t he r eader ,  t he Supr eme Cour t  quot ed 

t he er r oneous Fi f t h Amendment  anal ysi s of  t he Mi nnesot a Supr eme 

Cour t :   

[ N] ot wi t hst andi ng t he l ack of  cust ody i n t he usual  
sense,  Mur phy' s f ai l ur e t o c l ai m t he pr i v i l ege when he 
was quest i oned was not  f at al  t o hi s c l ai m " [ b] ecause 
of  t he compul sor y nat ur e of  t he meet i ng,  because 
[ Mur phy]  was under  cour t  or der  t o r espond t r ut hf ul l y 
t o hi s agent ' s quest i ons,  and because t he agent  had 
subst ant i al  r eason t o bel i eve t hat  [ Mur phy' s]  answer s 
wer e l i kel y t o be i ncr i mi nat i ng. "   I n t he [ Mi nnesot a]  
cour t ' s  v i ew,  " t he agent  shoul d have war ned [ Mur phy]  
of  hi s pr i v i l ege agai nst  compel l ed sel f - i ncr i mi nat i on 
bef or e she quest i oned hi m and .  .  .  her  f ai l ur e t o do 
so,  when she had al r eady deci ded t o r epor t  hi s answer s 
t o pol i ce,  bar s use of  [ Mur phy ' s]  conf essi on at  t hi s 
t r i al . "  
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Mur phy I I ,  465 U. S.  at  425 ( c i t at i on omi t t ed)  ( quot i ng Mur phy I ,  

324 N. W. 2d at  344) .    

¶143 Per haps because t he i ssue of  compul si on t o answer  a 

quest i on t hat  woul d el i c i t  an i ncr i mi nat i ng st at ement  was 

conceded by t he St at e,  t he maj or i t y opi ni on i nadver t ent l y 

expands t he scope of  t he Fi f t h Amendment  pr i v i l ege set  out  i n 

Kast i gar  and Mur phy I I .   I t  does so when i t  er r oneousl y empl oys 

Evans by st at i ng,  " The [ Evans]  cour t  r ecogni zed t he r i ght  of  t he 

st at e t o compel  answer s f r om pr obat i oner s and par ol ees,  but  onl y 

i f  t hey wer e gr ant ed cor r espondi ng i mmuni t y as out l i ned i n 

Kast i gar . " 11  The Evans hol di ng i s much mor e l i mi t ed.   I t  

per mi t t ed use i mmuni t y f or  compel l ed answer s onl y t o cer t ai n 

k i nds of  quest i ons:  

[ W] e hol d t hat  upon t i mel y obj ect i on i n cr i mi nal  
pr oceedi ngs,  t he t est i mony of  a pr obat i oner  or  a 
par ol ee gi ven i n r esponse t o quest i ons by a pr obat i on 
or  par ol e agent  or  at  a pr obat i on or  par ol e r evocat i on 
hear i ng,  whi ch quest i ons ar e pr ompt ed by pendi ng 
char ges or  accusat i ons of  par t i cul ar  cr i mi nal  
act i v i t y,  or  any evi dence der i ved f r om such t est i mony,  
i s i nadmi ssi bl e agai nst  t he pr obat i oner  or  par ol ee 
dur i ng subsequent  pr oceedi ngs on r el at ed cr i mi nal  
char ges.   

Evans,  77 Wi s.  2d at  235 ( emphasi s added) .   Ther ef or e,  wi t hout  

knowl edge of  whet her  t he quest i ons t hat  DeWi t t  asked Spaet h wer e 

" pr ompt ed by pendi ng char ges or  accusat i ons of  par t i cul ar  

cr i mi nal  act i v i t y"  t her e i s no i mmuni t y f or  Spaet h' s answer s 

pur suant  t o Kast i gar  or  Mur phy I I .   Accor di ngl y,  Spaet h' s 

st at ement s t o DeWi t t  wer e not  compel l ed.   

                                                 
11 Maj or i t y op. ,  ¶55.  
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C.   Spaet h' s St at ement  t o Oshkosh Pol i ce 

¶144 At  t he hear i ng on Spaet h' s mot i on t o suppr ess hi s 

conf essi on,  t he c i r cui t  cour t  f ound t hat  Spaet h' s conf essi on t o 

l aw enf or cement  of f i cer s at  t he Oshkosh Pol i ce Depar t ment  was 

vol unt ar y.   Ther ef or e,  hi s conf essi on was not  suppr essed. 12   

¶145 At  t he suppr essi on hear i ng,  t he ar gument  of  Spaet h' s 

counsel  f ocused on whet her  t her e was a suf f i c i ent  br eak bet ween 

t he pol ygr aph exami nat i on and Spaet h' s subsequent  conf essi on t o 

Oshkosh pol i ce of f i cer s. 13  The ar gument  t hat  hi s conf essi on t o 

t he of f i cer s shoul d be suppr essed because i t  was t he f r ui t  of  

i ncr i mi nat i ng,  compel l ed t est i mony t o DeWi t t  was not  r ai sed f or  

t he c i r cui t  cour t ' s  consi der at i on.   Ther ef or e,  no i nqui r y was 

made of  DeWi t t  i n r egar d t o t he quest i ons she asked Spaet h or  

whet her  al l  of  Spaet h' s st at ement s t o her  wer e i n r esponse t o 

her  quest i ons,  r at her  t han vol unt ar y st at ement s.    

¶146 I  not e t hat  al t hough t he St at e has t he bur den of  pr oof  

dur i ng a suppr essi on hear i ng,  t he def endant  has t he bur den of  

pr oduct i on t o est abl i sh i ni t i al  f act s showi ng t hat  hi s r i ght s 

have been vi ol at ed.   St at e v.  Jackson,  229 Wi s.  2d 328,  336,  600 

N. W. 2d 39 ( Ct .  App.  1999) .   Answer s t o a pr obat i on agent ' s 

quest i ons t hat  woul d i ncr i mi nat e t he pr obat i oner  ar e compel l ed 

i f  t he St at e at t aches an " i mper mi ssi bl e penal t y t o t he exer ci se 

                                                 
12 Wi t h new counsel ,  Spaet h moved f or  r econsi der at i on.   The 

ci r cui t  cour t  deni ed t hat  mot i on as wel l .     

13 Counsel  ar gued,  " Ther e wasn' t  any s i gni f i cant  t i mef r ame 
bet ween t he t i me he made t he st at ement s t o t he pol ygr aph 
exami ner  and t he st at ement s t o l aw enf or cement ,  so we' r e seeki ng 
t o suppr ess any of  t hose st at ement s made t hat  day. "  
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of  t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on. "   Mur phy I I ,  465 

U. S.  at  437.   To at t ach an " i mper mi ssi bl e penal t y, "  a def endant  

must  be i nf or med " dur i ng t he cr uci al  meet i ng wi t h hi s pr obat i on 

of f i cer  t hat  an asser t i on of  t he pr i v i l ege woul d r esul t "  i n t he 

r evocat i on of  pr obat i on.   I d.  at  438.    

¶147 Spaet h made no r ecor d f r om whi ch a cour t  coul d 

concl ude t hat  hi s st at ement s t o DeWi t t  wer e anyt hi ng ot her  t han 

vol unt ar y st at ement s.   Ther ef or e,  t he conf essi on t o l aw 

enf or cement  shoul d not  be anal yzed as t he f r ui t  of  

i ncr i mi nat i ng,  compel l ed t est i mony.   Rat her ,  Spaet h' s st at ement s 

t o l aw enf or cement  shoul d be exami ned under  t he usual  cannons 

appl i cabl e t o i n- cust ody i nt er r ogat i ons.   St at ement s t o l aw 

enf or cement  ar e vol unt ar y " i f  t hey wer e ' t he pr oduct  of  a f r ee 

and unconst r ai ned wi l l ,  r ef l ect i ng del i ber at eness of  choi ce. ' "   

War d,  318 Wi s.  2d 301,  ¶18 ( quot i ng St at e v.  Davi s,  2008 WI  71,  

¶36,  310 Wi s.  2d 583,  751 N. W. 2d 332) .    

¶148 I n r egar d t o Spaet h' s i nt er r ogat i on,  DeWi t t  r emi nded 

hi m t hat  he di d not  have t o t al k wi t h t he of f i cer ,  bef or e he 

l ef t  wi t h t he of f i cer .   When t hey ar r i ved at  t he st at i on house,  

Det ect i ve Busha sai d t hat  he had been t ol d t hat  Spaet h had a 

mat t er  t hat  he want ed t o t al k about  and Spaet h sai d he di d.   

Det ect i ve Busha asked Spaet h i f  he coul d under st and and r ead t he 

Engl i sh l anguage,  and Spaet h sai d t hat  he coul d.    

¶149 At  1: 20 p. m. ,  Spaet h was gi ven t he Mi r anda war ni ngs 

f or m and he r ead out  l oud t he Mi r anda war ni ngs set  out  on t he 

f or m.   Det ect i ve Busha asked Spaet h i f  he under st ood what  he had 
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r ead.  Spaet h sai d t hat  he di d,  and at  1: 24 p. m. ,  he s i gned t he 

f or m t hat  he had r ead.   The i nt er r ogat i on t hen began.    

¶150 Det ect i ve Busha t est i f i ed t hat  he di d not  i mpl y t o 

Spaet h t hat  hi s pr obat i on st at us woul d be af f ect ed by whet her  he 

cooper at ed i n t he i nt er vi ew.   He al so sai d t hat  even t hough he 

knew of  t he pol ygr aph exami nat i on ear l i er  t hat  day,  he di d not  

ment i on i t  t o Spaet h.   Det ect i ve Busha sai d t hat  Spaet h appear ed 

t o under st and hi s const i t ut i onal  r i ght s and t hat  he di d not  

appear  t o be under  t he i nf l uence of  any dr ugs or  al cohol .    

¶151 Spaet h gave a s t at ement  about  hi s conduct  wi t h hi s 

young ni eces and nephews.   An of f i cer  wr ot e up t he st at ement  and 

Spaet h s i gned i t  at  2: 40 p. m.   Ther ef or e,  t he i nt er vi ew was not  

over l y l ong.    

¶152 I  concl ude t hat  t he t ot al i t y of  t he c i r cumst ances 

suppor t s t he c i r cui t  cour t ' s  concl usi on t hat  Spaet h' s conf essi on 

was vol unt ar i l y  made.   Spaet h was 38 year s ol d.   He coul d r ead 

and wr i t e Engl i sh and had exper i ence wi t h l aw enf or cement  due t o 

hi s t wo pr i or  convi ct i ons.   He sai d t hat  he had somet hi ng t hat  

he " want ed t o get  .  .  .  of f  hi s chest . "   The of f i cer s wer e 

cour t eous,  of f er i ng Spaet h' s br eaks and cof f ee.   The i nt er vi ew 

l ast ed onl y one hour  and 20 mi nut es.   Ther e i s not hi ng t o 

i ndi cat e t hat  hi s st at ement s t o l aw enf or cement  wer e coer ced i n 

any way.   Accor di ngl y,  t he c i r cui t  cour t  cor r ect l y deni ed 

Spaet h' s mot i on t o suppr ess hi s conf essi on.  

I I I .   CONCLUSI ON 

¶153 I  concl ude t hat  t he maj or i t y opi ni on er r s i n assumi ng 

t hat  Spaet h' s Febr uar y 15,  2006,  st at ement s t o hi s pr obat i on 
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agent  wer e i ncr i mi nat i ng,  compel l ed t est i mony and t hen 

per mi t t i ng t hat  assumpt i on t o dr i ve i t s concl usi on t hat  Spaet h' s  

conf essi on t o Oshkosh pol i ce of f i cer s must  be suppr essed.   As I  

expl ai ned f ul l y her ei n,  Spaet h' s st at ement s t o hi s pr obat i on 

agent  wer e not  i ncr i mi nat i ng,  compel l ed t est i mony and hi s 

conf essi on t o t he Oshkosh pol i ce of f i cer s was vol unt ar i l y  made.  

Ther ef or e,  I  woul d af f i r m Spaet h’ s convi ct i on of  f our  count s of  

f i r st - degr ee sexual  assaul t  of  a chi l d.   Accor di ngl y,  I  

r espect f ul l y di ssent  f r om t he maj or i t y opi ni on.  
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