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¶1 PER CURI AM.    We r evi ew t he r epor t  and r ecommendat i on 

of  t he r ef er ee,  Ri char d M.  Esenber g,  t hat  At t or ney James J.  

Gende I I  r ecei ve a publ i c r epr i mand and make r est i t ut i on t o hi s 

f or mer  empl oyer ,  Cannon & Dunphy,  S. C.   Because no appeal  has 

been f i l ed,  we r evi ew t he r ef er ee' s r epor t  and r ecommendat i on 

pur suant  t o SCR 22. 17( 2) . 1  We appr ove and adopt  t he r ef er ee' s 

                                                 
1 SCR 22. 17( 2)  st at es:  



No.  2008AP1205- D   

 

2 
 

f i ndi ngs of  f act  and concl usi ons of  l aw.   We agr ee t hat  At t or ney 

Gende' s pr of essi onal  mi sconduct  war r ant s a publ i c r epr i mand,  and 

we f i nd i t  appr opr i at e t o or der  hi m t o make r est i t ut i on t o 

Cannon & Dunphy i n t he amount  of  $20, 221. 76.   We al so deem i t  

appr opr i at e t o r equi r e At t or ney Gende t o pay t he f ul l  cost s of  

t he pr oceedi ng,  whi ch ar e $28, 478. 26 as of  June 4,  2012.    

¶2 At t or ney Gende was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 2000.   He has no pr i or  di sci pl i nar y hi st or y.   I n 

Sept ember  of  2000 he j oi ned t he l aw f i r m of  Cannon & Dunphy,  a 

Br ookf i el d f i r m concent r at i ng i t s pr act i ce i n t he ar eas of  

per sonal  i nj ur y,  pr oduct  l i abi l i t y ,  and medi cal  mal pr act i ce.  

¶3 Upon j oi ni ng Cannon & Dunphy,  At t or ney Gende execut ed 

t he f i r m' s st andar d empl oyment  agr eement  whi ch pr ovi ded,  among 

ot her  t hi ngs,  t hat  i f  At t or ney Gende wer e t o l eave t he f i r m and 

i f  any of  Cannon & Dunphy cl i ent s chose t o go wi t h hi m,  any f ee 

gener at ed woul d be pai d t o Cannon & Dunphy,  l ess a sum 

r epr esent i ng t he number  of  hour s t hat  At t or ney Gende wor ked on 

t he cl i ent ' s case af t er  hi s depar t ur e,  mul t i pl i ed by hi s base 

sal ar y at  Cannon & Dunphy,  di v i ded by 2, 080.   The empl oyment  

agr eement  al so pr ovi ded t hat  At t or ney Gende was t o i mmedi at el y  

                                                                                                                                                             
 I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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pay Cannon & Dunphy al l  out st andi ng cost s t hat  had been advanced 

on behal f  of  any c l i ent  who chose t o be r epr esent ed by hi m.  

¶4 Bet ween Sept ember  2000 and Apr i l  2004,  At t or ney Gende 

r epr esent ed over  90 cl i ent s i n t he cour se of  hi s empl oyment  at  

Cannon & Dunphy.   Each of  t hose cl i ent s s i gned a st andar d 

r et ai ner  cont r act  whi ch pr ovi ded t hat  i f  t he c l i ent  changed 

at t or neys pr i or  t o r esol ut i on of  t hei r  c l ai m,  Cannon & Dunphy 

woul d have a l i en on any r ecover y.   The r et ai ner  cont r act s 

pr ovi ded t hey woul d not  be ef f ect i ve unt i l  t hey wer e count er -

s i gned by a Cannon & Dunphy r epr esent at i ve.   I n al l  but  t wo of  

t he cases handl ed by At t or ney Gende,  t he r et ai ner  cont r act s wer e 

count er - s i gned,  i n each case by At t or ney Gende hi msel f .   The t wo 

r et ai ner  cont r act s t hat  wer e not  count er - s i gned i nvol ved Ken K.  

and Roger  W.   Bot h of  t hose cases wer e pendi ng i n st at e cour t  i n 

I l l i noi s,  wher e At t or ney Gende was al so l i censed t o pr act i ce.    

¶5 At t or ney Gende deci ded t o l eave Cannon & Dunphy and 

st ar t  hi s own pr act i ce i n t he spr i ng of  2004.   Upon i nf or mi ng 

Cannon & Dunphy of  hi s i nt ent  t o l eave,  At t or ney Gende and t he 

l aw f i r m negot i at ed a separ at i on agr eement .   The agr eement  

pr ovi ded f or  a new f or mul a f or  shar i ng f ees bet ween At t or ney 

Gende and t he f i r m f or  t hose cl i ent s who deci ded t o l eave t he 

f i r m and r et ai n At t or ney Gende.   The separ at i on agr eement  

pr ovi ded t hat  80 per cent  of  any f ee gener at ed by t he depar t i ng 

c l i ent  woul d be pai d t o Cannon & Dunphy and 20 per cent  woul d be 

r et ai ned by At t or ney Gende.   Ther e was one except i on.   I n t he 

case of  Roger  W. ,  t he separ at i on agr eement  pr ovi ded t he spl i t  

woul d be 75/ 25 per cent  i n f avor  of  Cannon & Dunphy.  
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¶6 At t or ney Gende l ef t  Cannon & Dunphy on Apr i l  16,  2004.   

Cl i ent s wer e i nf or med of  hi s depar t ur e by a l et t er  f r om t he l aw 

f i r m,  t he t ext  of  whi ch had been agr eed t o as par t  of  t he 

separ at i on agr eement .   The l et t er  i nf or med cl i ent s of  Cannon & 

Dunphy' s i nt er est  i n t he pr oceeds of  any set t l ement  and of  t hei r  

opt i ons t o st ay wi t h t he f i r m,  go wi t h At t or ney Gende,  or  move 

t o a t hi r d l awyer .   The l et t er  di d not  i nf or m cl i ent s of  t he 

cost - shar i ng f or mul a set  f or t h i n t he separ at i on agr eement .  

¶7 Si xt een cl i ent s  chose t o l eave Cannon & Dunphy and 

have At t or ney Gende r epr esent  t hem.   At t or ney Gende set t l ed s i x 

of  t hose cases wi t hi n appr oxi mat el y t en weeks of  hi s depar t ur e 

f r om t he f i r m.   A di sput e ar ose al most  i mmedi at el y r egar di ng t he 

payment  of  f ees t o Cannon & Dunphy.   By l at e May 2004,  bot h 

At t or ney Gende and Cannon & Dunphy had hi r ed counsel  t o 

r epr esent  t hem i n t he di sput e.   Over  t he cour se of  t he next  

sever al  year s,  At t or ney Gende and Cannon & Dunphy l i t i gat ed t he 

i ssue of  f ees and cost s i n a number  of  t he cases.   I n none of  

t he cases di d a cour t  ever  concl ude t hat  Cannon & Dunphy was not  

ent i t l ed t o t he f ees i t  c l ai med.   However ,  i n no case was 

At t or ney Gende sanct i oned nor  was hi s l i t i gat i on posi t i on ever  

f ound t o be f r i vol ous.    

¶8 At t or ney Gende f i l ed an act i on seeki ng a decl ar at i on 

t hat  t he separ at i on agr eement  was i nval i d.   Thi s case ul t i mat el y 

r esul t ed i n an unpubl i shed cour t  of  appeal s '  deci s i on uphol di ng 

t he separ at i on agr eement .   Thi s cour t  deni ed a pet i t i on f or  

r evi ew.  
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¶9 Dur i ng t he cour se of  t he var i ous l awsui t s,  At t or ney 

Gende hel d or  t r i ed t o hol d t he 80 per cent  of  t he f ees t o whi ch 

Cannon & Dunphy asser t ed a c l ai m i n t r ust ,  whi l e payi ng i nt o hi s  

busi ness account  t he 20 per cent  t hat  he woul d have been ent i t l ed 

t o under  t he separ at i on agr eement .   I n t he Roger  W.  and Ken K.  

cases,  At t or ney Gende pai d hi msel f  al l  of  t he f ees gener at ed.   

I n addi t i on,  whi l e t he l awsui t s wi t h Cannon & Dunphy wer e 

ongoi ng,  At t or ney Gende deposi t ed var i ous amount s f or  di sput ed 

f ees and cost s wi t h t he c l er k of  t he Waukesha Count y c i r cui t  

cour t .   Bet ween December  2004 and May 2005,  he deposi t ed a t ot al  

of  $235, 283. 65 wi t h t he c l er k of  cour t .   I n Oct ober  2005 t he 

Waukesha Count y c l er k of  cour t  r et ur ned t he bul k of  t hose f unds,  

i ssui ng a cashi er ' s check payabl e t o At t or ney Gende' s l aw 

of f i ces i n t he amount  of  $213, 667. 86.   At t or ney Gende hel d t hat  

check f or  sever al  weeks.   On or  about  November  10,  2005,  he gave 

t he check t o hi s at t or neys,  who hel d i t  unt i l  Apr i l  2006 when i t  

was deposi t ed i n an i nt er est - bear i ng account  t hat  was appar ent l y  

est abl i shed f or  t hat  pur pose.  

¶10 Cannon & Dunphy f i l ed a gr i evance agai nst  At t or ney 

Gende wi t h t he Of f i ce of  Lawyer  Regul at i on ( OLR)  i n June of  

2004.   I n June of  2007 At t or ney Gende was appoi nt ed as a l awyer  

member  of  t he Di st r i ct  6 i nvest i gat i ve commi t t ee.   The 

i nvest i gat i on of  Cannon & Dunphy' s gr i evance was compl et ed i n 

November  of  2007 and a pr el i mi nar y r epor t  was shar ed wi t h 

At t or ney Gende.   The i nvest i gat i ve r epor t  was r evi ewed by t he 

di r ect or  of  t he OLR who,  i n Mar ch of  2008,  chose t o pr esent  i t  
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t o a pr el i mi nar y r evi ew commi t t ee whi ch f ound pr obabl e cause t o 

pr oceed.    

¶11 On May 13,  2008,  t he OLR f i l ed a compl ai nt  al l egi ng 18 

count s of  mi sconduct .   At t or ney Gende f i l ed a not i ce of  mot i on 

and mot i on t o di smi ss t he OLR' s compl ai nt  based on t he OLR 

di r ect or ' s di scr et i onar y deci s i on not  t o f ol l ow SCR 22. 25,  whi ch 

pr ovi des f or  al l egat i ons of  mi sconduct  agai nst  l awyer  r egul at i on 

syst em par t i c i pant s t o be di ver t ed t o a speci al  pr el i mi nar y 

r evi ew panel .    The r ef er ee deni ed At t or ney Gende' s mot i on t o 

di smi ss i n December  2009.   At t or ney Gende t hen f i l ed a pet i t i on 

f or  super vi sor y wr i t  or ,  i n t he al t er nat i ve,  pet i t i on f or  r evi ew 

of  t he r ef er ee' s deci s i on.   Thi s cour t  deni ed t he pet i t i on on 

Mar ch 16,  2010.   The cour t  f ound t hat  under  t he uni que 

ci r cumst ances of  t hi s case t he OLR di r ect or  was not  r equi r ed t o 

di ver t  an i nvest i gat i on pendi ng under  SCR 22. 03 t o t he pr ocess 

set  f or t h i n SCR 22. 25 when,  t hr ee year s af t er  t he i nvest i gat i on 

began,  At t or ney Gende was appoi nt ed as a l awyer  member  of  a 

di st r i ct  i nvest i gat i ve commi t t ee.  

¶12 I n Apr i l  2011 t he par t i es f i l ed cr oss- mot i ons f or  

summar y j udgment .   The r ef er ee gr ant ed and deni ed each par t y ' s 

mot i on i n par t .   Evi dent i ar y hear i ngs wer e hel d i n August  and 

Sept ember  2011,  and a hear i ng on sanct i ons was hel d i n November  

2011.   The r ef er ee i ssued hi s r epor t  and r ecommendat i on on 

May 14,  2012.   The r ef er ee f ound t hat  t he OLR f ai l ed t o meet  i t s 

bur den of  pr oof  on 14 of  t he 18 count s of  mi sconduct  al l eged i n 

t he OLR' s compl ai nt .   He f ound t hat  t he OLR had met  i t s bur den 

of  pr oof  as t o f our  count s.    
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¶13 The r ef er ee' s f act ual  f i ndi ngs and l egal  concl usi ons 

ar e vol umi nous.   Ther e i s no need t o r epeat  t hem al l  her e.   I t  

i s  suf f i c i ent  t o pr ovi de t he f ol l owi ng summar y i nf or mat i on 

concer ni ng t he mi sconduct  at  i ssue i n t hi s mat t er .    

¶14 The r ef er ee f ound t hat  t he OLR di d not  meet  i t s bur den 

of  pr ovi ng t hat  At t or ney Gende f ai l ed t o pr ompt l y not i f y a t hi r d 

per son i n wr i t i ng upon r ecei v i ng f unds or  ot her  pr oper t y i n 

whi ch t he t hi r d per son has an i nt er est ,  cont r ar y t o f or mer  

SCR 20: 1. 15( b)  ( ef f ect i ve t hr ough June 30,  2004)  ( Count s 1 

t hr ough 3) ;  f ai l ed t o,  upon r equest ,  r ender  a f ul l  account i ng 

r egar di ng such pr oper t y and f ur t her  f ai l ed,  upon r equest  by a 

t hi r d par t y hav i ng an owner shi p i nt er est  i n t he pr oper t y,  t o 

pr ompt l y r ender  a f ul l  wr i t t en account i ng r egar di ng t he 

pr oper t y,  i n v i ol at i on of  f or mer  SCRs 20: 1. 15( b)  and 

20: 1. 15( d) ( 2)  ( ef f ect i ve Jul y 1,  2004,  t hr ough June 30,  2007)  

( Count s 4 and 6 t hr ough 12) ;  engaged i n conduct  i nvol v i ng 

di shonest y,  i n v i ol at i on of  f or mer  SCR 20: 8. 4( c)  ( ef f ect i ve 

t hr ough June 30,  2007)  ( Count s 16 t hr ough 17) ;  and communi cat ed 

about  t he subj ect  of  sever al  r epr esent at i ons wi t h a par t y 

At t or ney Gende knew t o be r epr esent ed by anot her  l awyer  i n t he 

mat t er ,  wi t hout  t he consent  of  t he ot her  l awyer ,  i n v i ol at i on of  

f or mer  SCR 20: 4. 2 ( ef f ect i ve t hr ough June 30,  2007)  ( Count  18) .    

¶15 The r ef er ee f ound t he OLR di d meet  i t s bur den of  pr oof  

wi t h r espect  t o Count s 5 and 13 t hr ough 15.   Count  5 al l eged 

t hat  by f ai l i ng t o pr ovi de Cannon & Dunphy wi t h a f ul l  

account i ng,  ei t her  or al l y or  i n wr i t i ng,  of  t he per sonal  i nj ur y  

set t l ement  i n t he Ken K.  mat t er ,  despi t e Cannon & Dunphy' s 
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owner shi p i nt er est  i n t hat  set t l ement  pur suant  t o i t s empl oyment  

and separ at i on agr eement s wi t h At t or ney Gende as wel l  as var i ous 

r et ai ner  cont r act s,  and despi t e t he r epeat ed r equest s f or  

account i ngs by t he f i r m and i t s counsel ,  At t or ney Gende vi ol at ed 

f or mer  SCRs 20: 1. 15( b) 2 and 20: 1. 15( d) ( 2) . 3   

¶16 Count  14 al l eged t hat  by f ai l i ng t o hol d $12, 440. 77 

r el at i ng t o t he Ken K.  case i n t r ust ,  when bot h At t or ney Gende 

and Cannon & Dunphy cl ai med an owner shi p i nt er est  i n t hose f unds 

t hat  was i dent i f i ed by a cont r act ,  At t or ney Gende vi ol at ed 

f or mer  SCR 20: 1. 15( d) ( 3) . 4   

                                                 
2 For mer  SCR 20: 1. 15( b)  ( ef f ect i ve t hr ough June 30,  2004) ,  

pr ovi ded as f ol l ows:  

 Upon r ecei v i ng f unds or  ot her  pr oper t y i n whi ch a 
c l i ent  or  t hi r d per son has an i nt er est ,  a l awyer  shal l  
pr ompt l y not i f y t he c l i ent  or  t hi r d per son i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed 
by l aw or  by agr eement  wi t h t he c l i ent ,  a l awyer  shal l  
pr ompt l y del i ver  t o t he c l i ent  or  t hi r d per son any 
f unds or  ot her  pr oper t y t hat  t he c l i ent  or  t hi r d 
per son i s ent i t l ed t o r ecei ve and,  upon r equest  by t he 
c l i ent  or  t hi r d per son,  shal l  r ender  a f ul l  account i ng 
r egar di ng such pr oper t y.  

3 For mer  SCR 20: 1. 15( d) ( 2)  ( ef f ect i ve Jul y 1,  2004,  t hr ough 
June 30,  2007)  st at ed:   Account i ng.  

 Upon f i nal  di st r i but i on of  any t r ust  pr oper t y or  
upon r equest  by t he c l i ent  or  a 3r d par t y havi ng an 
owner shi p i nt er est  i n t he pr oper t y,  t he l awyer  shal l  
pr ompt l y r ender  a f ul l  wr i t t en account i ng r egar di ng 
t he pr oper t y.    

4 For mer  SCR 20: 1. 15( d) ( 3)  ( ef f ect i ve Jul y 1,  2004,  t hr ough 
June 30,  2007)  st at ed as f ol l ows:   Di sput es r egar di ng t r ust  
pr oper t y.  

 When t he l awyer  and anot her  per son or  t he c l i ent  
and anot her  per son cl ai m owner shi p i nt er est  i n t r ust  
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¶17 Count  15 al l eged t hat  by f ai l i ng t o hol d $7, 780. 99 

r el at i ng t o t he Roger  W.  case i n t r ust ,  when bot h At t or ney Gende 

and Cannon & Dunphy cl ai med an owner shi p i nt er est  i n t hose f unds 

t hat  was i dent i f i ed by a cont r act ,  At t or ney Gende vi ol at ed 

f or mer  SCR 20: 1. 15( d) ( 3)  ( ef f ect i ve Jul y 1,  2004,  t hr ough 

June 30,  2007) .    

¶18 The r ef er ee f ound t hat  i n t he Roger  W.  and Ken K.  

mat t er s,  At t or ney Gende pai d hi msel f  not  onl y t he per cent age t o 

whi ch he was ent i t l ed under  t he separ at i on agr eement ,  he al so 

pai d hi msel f  t he per cent age t o whi ch Cannon & Dunphy was 

asser t i ng a c l ai m.   The r ef er ee f ound At t or ney Gende' s deci s i on 

t o t ake t he money i n t hese t wo cases const i t ut ed a uni l at er al  

ar bi t r at i on of  t he di sput e whi ch coul d not  be j ust i f i ed even by 

a col or abl e c l ai m t hat  t he empl oyment  agr eement  and separ at i on 

agr eement  wer e i nval i d.    

¶19 The r ef er ee sai d whi l e t he col or abl e c l ai m ar gument  

woul d per mi t  At t or ney Gende t o l i t i gat e wi t h Cannon & Dunphy,  i t  

woul d not  per mi t  hi m t o hel p hi msel f  t o di sput ed f unds.   The 

r ef er ee not ed At t or ney Gende' s onl y j ust i f i cat i on f or  payi ng 

hi msel f  f unds t o whi ch Cannon & Dunphy was asser t i ng a c l ai m was 

t hat  i n t he Roger  W.  case an I l l i noi s t r i al  j udge f ound t hat  

                                                                                                                                                             
pr oper t y i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  
or  cont r act ,  t he l awyer  shal l  hol d t hat  pr oper t y i n 
t r ust  unt i l  t her e i s an account i ng and sever ance of  
t he i nt er est s.   I f  a di sput e ar i ses r egar di ng t he 
di v i s i on of  t he pr oper t y,  t he l awyer  shal l  hol d t he 
di sput ed por t i on i n t r ust  unt i l  t he di sput e i s  
r esol ved.   Di sput es bet ween t he l awyer  and a c l i ent  
ar e subj ect  t o t he pr ovi s i ons of  sub.  ( g)  ( 2) .  
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Cannon & Dunphy had no l i en under  I l l i noi s l aw.   The r ef er ee 

not ed,  however ,  t hat  t he I l l i noi s j udge expr essl y decl i ned t o 

addr ess t he val i di t y of  c l ai ms f or  at t or ney' s f ees and her  or der  

di d not  r esol ve Cannon & Dunphy' s c l ai ms nor  coul d i t  j ust i f y 

At t or ney Gende payi ng hi msel f  t he di sput ed sum i n Ken K. ' s case 

over  ni ne mont hs bef or e t he I l l i noi s j udge i ssued her  or der .  

¶20 Count  13 of  t he OLR' s compl ai nt  al l eged t hat  At t or ney 

Gende vi ol at ed f or mer  SCR 20: 1. 15( d) ( 3)  ( ef f ect i ve Jul y 1,  2004,  

t hr ough June 30,  2007)  by f ai l i ng t o hol d i n t r ust  t he 

$213, 667. 86 deposi t ed wi t h t he Waukesha Count y c l er k of  cour t .   

The r ef er ee sai d pr esumabl y t hose f unds r epr esent ed amount s 

gener at ed i n cases of  f or mer  Cannon & Dunphy cl i ent s ot her  t han 

Roger  W.  and Ken K. ,  and t he money was appar ent l y t o abi de t he 

out come of  At t or ney Gende' s act i on f or  decl ar at or y r el i ef .   The 

r ef er ee sai d al t hough t he f unds wer e not  i n At t or ney Gende' s 

t r ust  account ,  t hey wer e i n a sense i n t r ust  whi l e t hey wer e on 

deposi t  wi t h t he Waukesha Count y c l er k of  cour t .   The r ef er ee 

sai d t he pr obl em was t he cl er k of  cour t  r et ur ned t he f unds by 

cashi er ' s check and upon r ecei pt  of  t he check,  At t or ney Gende 

di d not  i mmedi at el y r e- deposi t  t he money i nt o hi s t r ust  account .   

I nst ead,  he kept  i t  f or  appr oxi mat el y 20 days bef or e he gave i t  

t o hi s at t or neys.    

¶21 The r ef er ee went  on t o say al t hough At t or ney Gende' s 

f ai l ur e t o pr ompt l y negot i at e t he check mi ght  be r egar ded as de 

mi ni mus,  hi s at t or neys di d not  negot i at e t he check f or  an 

addi t i onal  f i ve mont hs bef or e t hey f i nal l y deposi t ed i t  i nt o an 

i nt er est - bear i ng account  and dur i ng t hose f i ve mont hs t he check 
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was kept  i n a l ocked desk dr awer .   Al t hough t he r ef er ee f ound 

At t or ney Gende v i ol at ed SCR 20: 1. 15( d) ( 3) ,  he sai d t he v i ol at i on 

was somewhat  t echni cal  and not ed t hat  At t or ney Gende di d r el y on 

bad advi ce f r om hi s at t or ney.    The r ef er ee sai d i t  di d not  

appear  anyone el se was har med si nce At t or ney Gende di d not  use 

t he money and t he money r emai ned r el at i vel y secur e.  

¶22 Tur ni ng t o t he appr opr i at e sanct i on,  t he r ef er ee began 

wi t h t he i ssue of  r est i t ut i on and sai d At t or ney Gende shoul d be 

r equi r ed t o pay t he amount s owed t o Cannon & Dunphy i n t he 

Roger  W.  and Ken K.  mat t er s,  whi ch t ot al  $20, 221. 76. 5  The 

r ef er ee r ej ect ed At t or ney Gende' s ar gument  t hat  t he st at ut e of  

l i mi t at i ons had r un on Cannon & Dunphy' s cause of  act i on agai nst  

hi m,  maki ng r est i t ut i on i nappr opr i at e.    

¶23 I n di scussi ng t he appr opr i at e sanct i on f or  At t or ney 

Gende' s mi sconduct ,  t he r ef er ee sai d a pot ent i al  aggr avat i ng 

f act or  was pr esent ed by At t or ney Gende' s r api d r epudi at i on of  

t he separ at i on agr eement .   The r ef er ee sai d Cannon & Dunphy 

qui t e under st andabl y f eel s i t  t r i ed t o accommodat e At t or ney 

Gende and was i l l  used f or  i t s t r oubl e,  and At t or ney Gende' s 

l i t i gi ousness undoubt edl y cost  t he f i r m t i me and r esour ces.   

However ,  t he r ef er ee sai d t hat  does not  di st i ngui sh t hi s case 

f r om ot her  exampl es of  aggr essi ve and aggr avat ed l i t i gat i on and,  

wi t hout  mor e,  t hat  woul d not  war r ant  pr of essi onal  di sci pl i ne.   

The r ef er ee sai d:  

                                                 
5 Nei t her  par t y di sput es t he amount s owed Cannon & Dunphy i n 

t hese t wo mat t er s.  
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 I t  i s  absol ut el y t r ue t hat  Mr .  Gende has 
demonst r at ed t hat ,  at  l east  wi t h r espect  t o hi s 
di sput e wi t h [ Cannon & Dunphy] ,  he has no f i l t er .   He 
seems unabl e t o di st i ngui sh good ar gument s f r om bad 
ones and l eaves no ar gument  or  al l egat i on unexpr essed.   
Pi cki ng t he wheat  f r om t he chaf f  has been a 
chal l enge.   .  .  .   

 Tr ust  f und vi ol at i ons ar e ser i ous.   Lawyer s must  
be scr upul ous i n handl i ng ot her  peopl e' s money and 
Mr .  Gende,  at  t he end of  t he day,  was not .    .  .  .   
Thi s case i s not  l i ke t he t ypi cal  di shonest  and 
decept i ve t r ust  account  case .  .  .  .   Mr .  Gende di d 
not  .  .  .  at t empt  t o " st eal  f ees"  t hr ough decept i on.   
He t r i ed t o " st eal "  t hem by convi nci ng a cour t  t hat  he 
was ent i t l ed t o t hem.   Thi s was,  at  t he end of  t he 
day,  l ar gel y a busi ness di sput e——al bei t  one t hat  
Mr .  Gende woul d have been bet t er  of f  t o avoi d.  

¶24 Thi s cour t  wi l l  af f i r m a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous.   Concl usi ons of  l aw ar e 

r evi ewed de novo.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Tul l y,  

2005 WI  100,  ¶25,  283 Wi s.  2d 124,  699 N. W. 2d 882.   Thi s cour t  

i s  f r ee t o i mpose what ever  di sci pl i ne i t  deems appr opr i at e,  

r egar dl ess of  t he r ef er ee' s r ecommendat i on.   I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 

N. W. 2d 686.    

¶25 Because t hey have not  been shown t o be c l ear l y 

er r oneous,  we adopt  t he r ef er ee' s f i ndi ngs of  f act .   We al so 

agr ee wi t h t he r ef er ee' s concl usi ons of  l aw and hi s 

r ecommendat i on r egar di ng t he appr opr i at e l evel  of  di sci pl i ne.   

We concl ude t hat  a publ i c r epr i mand i s suf f i c i ent  t o achi eve t he 

obj ect i ves of  at t or ney di sci pl i ne.   As t he r ef er ee not ed i n hi s 

pr ef at or y r emar ks t o hi s l engt hy r epor t  and r ecommendat i on,  t hi s  

i s an unusual  di sci pl i nar y case whi ch i s,  f or  t he most  par t ,  a 
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busi ness di sput e bet ween At t or ney Gende and hi s  f or mer  empl oyer .   

No cl i ent  r epor t ed bei ng di ssat i sf i ed wi t h At t or ney Gende' s 

r epr esent at i on,  and no cl i ent s wer e depr i ved of  f unds t o whi ch 

t hey wer e ent i t l ed.   The r ef er ee comment ed,  " On one l evel ,  what  

f ol l owed was not hi ng mor e t han a di sput e bet ween At t or ney Gende 

and [ Cannon & Dunphy]  as t o .  .  .  f ees.   Mr .  Gende and [ Cannon & 

Dunphy]  l i t i gat ed t he l at t er ' s ent i t l ement  t o f ees i n a number  

of  f or a. "   The r ef er ee r ef er r ed t o t he l engt hy di sput e bet ween 

At t or ney Gende and Cannon & Dunphy as a " war . "   Al t hough 

At t or ney Gende was unabl e t o per suade any cour t  t hat  Cannon & 

Dunphy was not  ent i t l ed t o t he f ees i t  c l ai med,  t he r ef er ee 

f ound i t  s i gni f i cant  t hat  no cour t  f ound At t or ney Gende' s 

ar gument s t o be f r i vol ous.   Whi l e we agr ee wi t h t he r ef er ee t hat  

At t or ney Gende' s conduct  and hi s r epeat ed st al l i ng t act i cs i n an 

ef f or t  t o avoi d payi ng f ees owed t o Cannon & Dunphy wer e 

i nappr opr i at e,  and t hat  hi s conduct  was cont r ar y t o Wi sconsi n' s 

Rul es of  Pr of essi onal  Conduct  f or  At t or neys,  we agr ee wi t h t he 

r ef er ee t hat  under  t he uni que f act s of  t hi s case a publ i c 

r epr i mand i s suf f i c i ent  t o i mpr ess upon At t or ney Gende t he 

ser i ousness of  hi s act i ons and t o det er  ot her  at t or neys f r om 

engagi ng i n s i mi l ar  conduct .  

¶26 The r ef er ee r ecommends t hat  At t or ney Gende be assessed 

t he f ul l  cost s of  t he pr oceedi ng.   At t or ney Gende has f i l ed an 

obj ect i on t o t he OLR' s r equest  f or  cost s i n whi ch he asser t s 

t hat  no cost s shoul d be assessed.   At t or ney Gende asser t s t hat  

he has al r eady pai d a heavy pr i ce i n t er ms of  t i me,  ef f or t ,  

r esour ces,  money,  and sacr i f i ces i n combat t i ng what  he t er ms t he 
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OLR' s over zeal ous and l ar gel y unsuccessf ul  pr osecut i on of  hi m.   

The OLR di r ect or  asser t s t he f ul l  cost s of  t he pr oceedi ng shoul d 

be assessed agai nst  At t or ney Gende i n spi t e of  t he f act  t hat  t he 

OLR pr evai l ed on onl y f our  of  t he 18 count s  al l eged i n t he 

compl ai nt .  

¶27 Supr eme cour t  r ul e 22. 24( 1m)  pr ovi des t hat  i t  i s  t hi s 

cour t ' s  gener al  pol i cy upon a f i ndi ng of  mi sconduct  t o i mpose 

al l  cost s upon t he r espondent .   I n cases i nvol v i ng ext r aor di nar y 

c i r cumst ances,  t he cour t  may,  i n t he exer ci se of  i t s  di scr et i on,  

r educe t he amount  of  cost s i mposed upon a r espondent .   We do not  

f i nd t hi s t o be such an ext r aor di nar y case.   As t he r ef er ee 

not es i n hi s r epor t ,  t hi s case was char act er i zed by many 

di sput es and ext ended mot i on pr act i ce.   The r ef er ee speci f i cal l y  

st at ed t hat  had t he OLR char ged f ewer  count s,  i t  was uncl ear  

whet her  t he scope of  t he case woul d have been mat er i al l y  

nar r owed and whet her  ei t her  par t y woul d have spent  much l ess 

t i me or  f ewer  r esour ces.   I n addi t i on,  t he r ef er ee sai d t hat  

" Mr .  Gende,  t o be f r ank,  r ai sed a number  of  st unni ngl y poor  

ar gument s her e t hat  r equi r ed addi t i onal  ef f or t  by OLR and t he 

r ef er ee.   He ought  t o bear  t he ent i r e cost  of  t hi s pr oceedi ng. "   

We agr ee.    

¶28 I T I S ORDERED t hat  James J.  Gende I I  i s  publ i c l y 

r epr i manded f or  hi s pr of essi onal  mi sconduct .    

¶29 I T I S FURTHER t hat  wi t hi n 60 days of  t he dat e of  t hi s 

or der ,  James J.  Gende I I  pay t o Cannon & Dunphy $20, 221. 76,  

r epr esent i ng t he t ot al  amount  owed t o t he l aw f i r m i n t he Roger  

W.  and Ken K.  cases.    
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¶30 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  James J.  Gende I I  shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed and James J.  Gende I I  has 

not  ent er ed i nt o a payment  pl an appr oved by t he Of f i ce of  Lawyer  

Regul at i on,  t hen t he Of f i ce of  Lawyer  Regul at i on i s aut hor i zed 

t o move t hi s cour t  f or  a suspensi on of  t he l i cense of  James J.  

Gende I I  t o pr act i ce l aw i n Wi sconsi n.  
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