2012 W 107

SUPREME COURT OF W SCONSI N

Case No. :

2008AP1205- D

CowPLETE TI TLE:

In the Matter of Disciplinary Proceedi ngs
Agai nst James J. Gende |l, Attorney at Law

O fice of Lawer Regul ation,
Conpl ai nant,
V.
James J. CGende |1,
Respondent .

DI SCI PLI NARY PROCEEDI NGS AGAI NST GENDE

OrPI NI ON FI LED:
SUBM TTED ON BRI EFS:
ORAL ARGUVENT:

Sept enber 25, 2012

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:
DI SSENTED:
NOT PARTI CI PATI NG,

ATTORNEYS:



2012 W 107
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP1205-D

STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs

Agai nst James J. Gende |l, Attorney at Law
O fice of Lawer Regul ation, Fl LED
Conpl ai nant
SEP 25, 2012
V.

Di ane M Frengen
Clerk of Supreme Court

Janes J. CGende |1,

Respondent .

ATTORNEY di sci plinary pr oceedi ng. At t or ney publicly

repri manded.

11 PER CURI AM W review the report and recomrendation
of the referee, Richard M Esenberg, that Attorney James J.
Gende Il receive a public reprimand and nmake restitution to his
former enployer, Cannon & Dunphy, S.C Because no appeal has
been filed, we review the referee's report and reconmendation

pursuant to SCR 22.17(2).' W approve and adopt the referee's

1 SCR 22.17(2) states:
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findings of fact and conclusions of law. W agree that Attorney
Gende' s professional msconduct warrants a public reprimnd, and
we find it appropriate to order him to make restitution to
Cannon & Dunphy in the anobunt of $20,221.76. W also deem it
appropriate to require Attorney Gende to pay the full costs of
t he proceedi ng, which are $28,478.26 as of June 4, 2012.

12 Attorney Gende was admtted to practice law in
W sconsin in 2000. He has no prior disciplinary history. In
Septenber of 2000 he joined the law firm of Cannon & Dunphy, a
Brookfield firm concentrating its practice in the areas of
personal injury, product liability, and nedical nal practice.

13 Upon joining Cannon & Dunphy, Attorney CGende executed
the firms standard enploynent agreenent which provided, anong
other things, that if Attorney Gende were to |leave the firm and
if any of Cannon & Dunphy clients chose to go with him any fee
generated would be paid to Cannon & Dunphy, less a sum
representing the nunber of hours that Attorney Gende worked on
the client's case after his departure, nultiplied by his base
salary at Cannon & Dunphy, divided by 2,080. The enpl oynent

agreenent also provided that Attorney Gende was to immediately

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determne and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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pay Cannon & Dunphy all outstanding costs that had been advanced
on behalf of any client who chose to be represented by him

14 Bet ween Sept enber 2000 and April 2004, Attorney Gende
represented over 90 clients in the course of his enploynent at
Cannon & Dunphy. Each of those clients signed a standard
retainer contract which provided that if the client changed

attorneys prior to resolution of their claim Cannon & Dunphy

would have a lien on any recovery. The retainer contracts
provided they would not be effective until they were counter-
signed by a Cannon & Dunphy representative. In all but two of

the cases handled by Attorney CGende, the retainer contracts were
counter-signed, in each case by Attorney Gende hinself. The two
retainer contracts that were not counter-signed involved Ken K
and Roger W Both of those cases were pending in state court in
IIlinois, where Attorney Gende was also licensed to practice.

15 Attorney Gende decided to |eave Cannon & Dunphy and
start his own practice in the spring of 2004. Upon inform ng
Cannon & Dunphy of his intent to |eave, Attorney Gende and the
law firm negotiated a separation agreenent. The agreenent
provided for a new forrmula for sharing fees between Attorney
Gende and the firm for those clients who decided to |eave the
firm and retain Attorney Gende. The separation agreenent
provided that 80 percent of any fee generated by the departing
client would be paid to Cannon & Dunphy and 20 percent would be
retained by Attorney GCende. There was one exception. In the
case of Roger W, the separation agreenent provided the split
woul d be 75/25 percent in favor of Cannon & Dunphy.

3
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16 Attorney CGende left Cannon & Dunphy on April 16, 2004.
Clients were infornmed of his departure by a letter fromthe |aw
firm the text of which had been agreed to as part of the
separation agreenent. The letter infornmed clients of Cannon &
Dunphy's interest in the proceeds of any settlenent and of their
options to stay wth the firm go wth Attorney CGende, or nove
to a third |awer. The letter did not inform clients of the
cost-sharing fornmula set forth in the separation agreenent.

17 Sixteen clients chose to |eave Cannon & Dunphy and
have Attorney Cende represent them Attorney Gende settled six
of those cases within approximately ten weeks of his departure
fromthe firm A dispute arose alnost immediately regarding the
paynment of fees to Cannon & Dunphy. By late May 2004, both
Attorney Gende and Cannon & Dunphy had hired counsel to
represent them in the dispute. Over the course of the next
several years, Attorney Gende and Cannon & Dunphy litigated the
issue of fees and costs in a nunber of the cases. In none of
the cases did a court ever conclude that Cannon & Dunphy was not
entitled to the fees it clained. However, in no case was
Attorney Gende sanctioned nor was his litigation position ever
found to be frivol ous.

18 Attorney Gende filed an action seeking a declaration
that the separation agreenent was invalid. This case ultimtely
resulted in an unpublished court of appeals' decision upholding
the separation agreenent. This court denied a petition for

revi ew.



No. 2008AP1205-D

19 During the course of the various |awsuits, Attorney
Gende held or tried to hold the 80 percent of the fees to which
Cannon & Dunphy asserted a claimin trust, while paying into his
busi ness account the 20 percent that he would have been entitled
to under the separation agreenent. In the Roger W and Ken K
cases, Attorney Gende paid hinself all of the fees generated.
In addition, while the lawsuits wth Cannon & Dunphy were
ongoi ng, Attorney Gende deposited various anounts for disputed
fees and costs with the clerk of the Wukesha County circuit
court. Between Decenber 2004 and May 2005, he deposited a tota
of $235,283.65 with the clerk of court. In Cctober 2005 the
Waukesha County clerk of court returned the bulk of those funds,
issuing a cashier's check payable to Attorney GCende's |aw
offices in the anobunt of $213, 667. 86. Attorney Gende held that
check for several weeks. On or about Novenber 10, 2005, he gave
the check to his attorneys, who held it until April 2006 when it
was deposited in an interest-bearing account that was apparently
establi shed for that purpose.

10 Cannon & Dunphy filed a grievance against Attorney
Gende with the Ofice of Lawer Regulation (OLR) in June of
2004. In June of 2007 Attorney Gende was appointed as a | awer
menber of the District 6 investigative comttee. The
i nvestigation of Cannon & Dunphy's grievance was conpleted in
Novenber of 2007 and a prelimnary report was shared wth
Attorney Cende. The investigative report was reviewed by the

director of the OLR who, in March of 2008, chose to present it
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to a prelimnary review commttee which found probable cause to
pr oceed.

111 On May 13, 2008, the OLR filed a conplaint alleging 18
counts of m sconduct. Attorney Gende filed a notice of notion
and notion to dismss the OLR s conplaint based on the OLR
director's discretionary decision not to follow SCR 22.25, which
provi des for allegations of m sconduct against |awer regulation
system participants to be diverted to a special prelimnary
revi ew panel . The referee denied Attorney Gende's notion to
dism ss in Decenber 2009. Attorney Gende then filed a petition
for supervisory wit or, in the alternative, petition for review
of the referee's decision. This court denied the petition on
March 16, 2010. The court found that under the unique
circunstances of this case the OLR director was not required to
divert an investigation pending under SCR 22.03 to the process
set forth in SCR 22.25 when, three years after the investigation
began, Attorney Gende was appointed as a |awer nenber of a

district investigative conmttee.

112 In April 2011 the parties filed cross-notions for
summary | udgnent. The referee granted and denied each party's
nmotion in part. Evidentiary hearings were held in August and

Septenber 2011, and a hearing on sanctions was held in Novenber
2011. The referee issued his report and reconmendation on
May 14, 2012. The referee found that the OLR failed to neet its
burden of proof on 14 of the 18 counts of m sconduct alleged in
the OLR s conpl aint. He found that the OLR had net its burden

of proof as to four counts.
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13 The referee's factual findings and |egal conclusions
are vol um nous. There is no need to repeat them all here. It
is sufficient to provide the followng summary information
concerning the m sconduct at issue in this matter.

14 The referee found that the OLR did not neet its burden
of proving that Attorney Gende failed to pronptly notify a third
person in witing upon receiving funds or other property in
which the third person has an interest, contrary to fornmer
SCR 20:1.15(b) (effective through June 30, 2004) (Counts 1
through 3); failed to, upon request, render a full accounting
regardi ng such property and further failed, upon request by a
third party having an ownership interest in the property, to
pronptly render a full witten accounting regarding the
property, in violation of f or mer SCRs  20:1.15(b) and
20:1.15(d)(2) (effective July 1, 2004, through June 30, 2007)
(Counts 4 and 6 through 12); -engaged in conduct involving
di shonesty, in violation of fornmer SCR 20:8.4(c) (effective
t hrough June 30, 2007) (Counts 16 through 17); and comruni cated
about the subject of several representations with a party
Attorney GCende knew to be represented by another |awer in the
matter, w thout the consent of the other lawer, in violation of
former SCR 20:4.2 (effective through June 30, 2007) (Count 18).

15 The referee found the OLR did neet its burden of proof
wth respect to Counts 5 and 13 through 15. Count 5 alleged
that by failing to provide Cannon & Dunphy wth a ful
accounting, either orally or in witing, of the personal injury
settlement in the Ken K nmatter, despite Cannon & Dunphy's

7
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ownership interest in that settlenent pursuant to its enpl oynent
and separation agreenents with Attorney Gende as well as various
retainer contracts, and despite the repeated requests for
accountings by the firmand its counsel, Attorney Cende viol ated
former SCRs 20:1.15(b)? and 20:1.15(d)(2).3

116 Count 14 alleged that by failing to hold $12,440.77
relating to the Ken K case in trust, when both Attorney GCende
and Cannon & Dunphy clainmed an ownership interest in those funds
that was identified by a contract, Attorney Gende violated

former SCR 20:1.15(d)(3).*

2 Former SCR 20:1.15(b) (effective through June 30, 2004),
provi ded as foll ows:

Upon receiving funds or other property in which a
client or third person has an interest, a |awer shal
pronptly notify the client or third person in witing.
Except as stated in this rule or otherwise permtted
by law or by agreenent with the client, a | awer shal
pronptly deliver to the client or third person any
funds or other property that the client or third
person is entitled to receive and, upon request by the
client or third person, shall render a full accounting
regardi ng such property.

3 Former SCR 20:1.15(d)(2) (effective July 1, 2004, through
June 30, 2007) stated: Accounting.

Upon final distribution of any trust property or
upon request by the client or a 3rd party having an
ownership interest in the property, the |awer shall
pronptly render a full witten accounting regarding
t he property.

4 Former SCR 20:1.15(d)(3) (effective July 1, 2004, through
June 30, 2007) stated as follows: D sputes regarding trust

property.

Wen the |awer and another person or the client
and anot her person claim ownership interest in trust

8
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17 Count 15 alleged that by failing to hold $7,780.99
relating to the Roger W case in trust, when both Attorney Cende
and Cannon & Dunphy clainmed an ownership interest in those funds
that was identified by a contract, Attorney Gende violated
former SCR 20:1.15(d)(3) (effective July 1, 2004, through
June 30, 2007).

118 The referee found that in the Roger W and Ken K
matters, Attorney Gende paid hinmself not only the percentage to
which he was entitled under the separation agreenent, he also
paid hinmself the percentage to which Cannon & Dunphy was
asserting a claim The referee found Attorney Gende's decision
to take the noney in these two cases constituted a unilateral
arbitration of the dispute which could not be justified even by
a colorable claim that the enploynent agreenent and separation
agreenent were invalid.

119 The referee said while the colorable claim argunent
would permt Attorney Gende to litigate with Cannon & Dunphy, it
would not permt him to help hinmself to disputed funds. The
referee noted Attorney GCende's only justification for paying
hi msel f funds to which Cannon & Dunphy was asserting a claimwas

that in the Roger W case an Illinois trial judge found that

property identified by a lien, court order, judgnent,
or contract, the lawer shall hold that property in
trust until there is an accounting and severance of
the interests. If a dispute arises regarding the
division of the property, the |awer shall hold the
di sputed portion in trust until the dispute is
resol ved. D sputes between the lawer and a client
are subject to the provisions of sub. (g) (2).
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Cannon & Dunphy had no lien under Illinois |aw. The referee
noted, however, that the Illinois judge expressly declined to
address the validity of clainms for attorney's fees and her order
did not resolve Cannon & Dunphy's clains nor could it justify
Attorney Gende paying hinself the disputed sumin Ken K 's case
over nine nonths before the Illinois judge issued her order.

20 Count 13 of the OLR s conplaint alleged that Attorney
Cende violated fornmer SCR 20:1.15(d)(3) (effective July 1, 2004,
through June 30, 2007) by failing to hold in trust the
$213,667.86 deposited with the Waukesha County clerk of court.
The referee said presumably those funds represented anounts
generated in cases of former Cannon & Dunphy clients other than
Roger W and Ken K., and the noney was apparently to abide the
outcone of Attorney Cende's action for declaratory relief. The
referee said although the funds were not in Attorney GCende's
trust account, they were in a sense in trust while they were on
deposit wth the Waukesha County clerk of court. The referee
said the problem was the clerk of court returned the funds by
cashier's check and upon receipt of the check, Attorney Gende
did not imrediately re-deposit the noney into his trust account.
I nstead, he kept it for approximtely 20 days before he gave it
to his attorneys.

21 The referee went on to say although Attorney GCende's
failure to pronptly negotiate the check m ght be regarded as de
mninmus, his attorneys did not negotiate the check for an
additional five nonths before they finally deposited it into an
i nterest-bearing account and during those five nonths the check

10
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was kept in a |ocked desk drawer. Al t hough the referee found
Attorney Gende violated SCR 20:1.15(d)(3), he said the violation
was sonewhat technical and noted that Attorney Gende did rely on
bad advice from his attorney. The referee said it did not
appear anyone else was harnmed since Attorney CGende did not use
the noney and the noney renained relatively secure.

22 Turning to the appropriate sanction, the referee began
with the issue of restitution and said Attorney Gende should be
required to pay the ampbunts owed to Cannon & Dunphy in the
Roger W and Ken K. matters, which total $20,221.76.° The
referee rejected Attorney Cende's argunent that the statute of
limtations had run on Cannon & Dunphy's cause of action agai nst
him making restitution inappropriate.

23 In discussing the appropriate sanction for Attorney
Gende's m sconduct, the referee said a potential aggravating
factor was presented by Attorney Gende's rapid repudiation of
the separation agreenent. The referee said Cannon & Dunphy
quite understandably feels it tried to accommpbdate Attorney
Gende and was ill used for its trouble, and Attorney Gende's
[itigiousness wundoubtedly cost the firm tinme and resources.
However, the referee said that does not distinguish this case
from ot her exanples of aggressive and aggravated litigation and,
w thout nore, that would not warrant professional discipline.

The referee said:

® Neither party disputes the anpunts owed Cannon & Dunphy in
these two matters.

11
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It is absolutely true that M. Gende has
denonstrated that, at l|east wth respect to his
di spute with [Cannon & Dunphy], he has no filter. He
seens unable to distinguish good argunents from bad
ones and | eaves no argunent or allegation unexpressed.
Picking the wheat from the chaff has been a
chal | enge.

Trust fund violations are serious. Lawyers nust
be scrupulous in handling other people' s noney and
M. CGende, at the end of the day, was not

This case is not |ike the typical dishonest and
deceptive trust account case . . . . M. GCende did
not . . . attenpt to "steal fees" through deception.

He tried to "steal” them by convincing a court that he
was entitled to them This was, at the end of the
day, largely a business dispute—albeit one that
M. Gende woul d have been better off to avoid.

24 This court will affirm a referee's findings of fact
unless they are clearly erroneous. Conclusions of law are
reviewed de novo. In re Disciplinary Proceedi ngs Against Tully,

2005 W 100, 125, 283 Ws. 2d 124, 699 N W2d 882. This court
is free to inpose whatever discipline it deens appropriate,

regardl ess of the referee's recomendati on. In re Disciplinary

Proceedi ngs Agai nst Wdule, 2003 W 34, 944, 261 Ws. 2d 45, 660

N. W 2d 686.

125 Because they have not been showmn to be clearly
erroneous, we adopt the referee's findings of fact. We al so
agree with the referee's conclusions of law and his
recommendation regarding the appropriate |evel of discipline.
We conclude that a public reprimand is sufficient to achieve the
obj ectives of attorney discipline. As the referee noted in his
prefatory remarks to his lengthy report and recommendation, this

is an unusual disciplinary case which is, for the nost part, a

12
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busi ness di spute between Attorney Gende and his forner enployer.
No client reported being dissatisfied with Attorney GCende's
representation, and no clients were deprived of funds to which
they were entitled. The referee comented, "On one |evel, what

foll owed was nothing nore than a dispute between Attorney Gende

and [ Cannon & Dunphy] as to . . . fees. M. Cende and [Cannon &
Dunphy] litigated the latter's entitlenment to fees in a nunber
of fora." The referee referred to the lengthy dispute between
Attorney Gende and Cannon & Dunphy as a "war." Al t hough

Attorney Cende was unable to persuade any court that Cannon &
Dunphy was not entitled to the fees it clained, the referee
found it significant that no court found Attorney Gende's
argunents to be frivolous. Wiile we agree with the referee that
Attorney Gende's conduct and his repeated stalling tactics in an
effort to avoid paying fees owed to Cannon & Dunphy were
i nappropriate, and that his conduct was contrary to Wsconsin's
Rul es of Professional Conduct for Attorneys, we agree with the
referee that wunder the wunique facts of this case a public
reprimand is sufficient to inpress upon Attorney Gende the
seriousness of his actions and to deter other attorneys from
engaging in simlar conduct.

26 The referee recommends that Attorney Gende be assessed
the full costs of the proceeding. Attorney CGende has filed an
objection to the OLR s request for costs in which he asserts
that no costs should be assessed. Attorney Gende asserts that
he has already paid a heavy price in terns of tinme, effort,
resources, noney, and sacrifices in conbatting what he terns the

13
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COLR s overzeal ous and largely unsuccessful prosecution of him
The OLR director asserts the full costs of the proceeding should
be assessed against Attorney Gende in spite of the fact that the
CLR prevailed on only four of the 18 counts alleged in the
conpl ai nt.

127 Suprenme court rule 22.24(1m provides that it is this
court's general policy upon a finding of msconduct to inpose
all costs upon the respondent. In cases involving extraordinary
circunstances, the court may, in the exercise of its discretion,
reduce the anmount of costs inposed upon a respondent. W do not
find this to be such an extraordinary case. As the referee
notes in his report, this case was characterized by many
di sputes and extended notion practice. The referee specifically
stated that had the OLR charged fewer counts, it was unclear
whether the scope of the case would have been mterially
narrowed and whether either party would have spent nuch |ess
time or fewer resources. In addition, the referee said that
"M. Gende, to be frank, raised a nunber of stunningly poor
argunents here that required additional effort by COLR and the
referee. He ought to bear the entire cost of this proceeding."
W agree.

128 IT IS ORDERED that Janes J. Gende 1l is publicly
repri manded for his professional m sconduct.

129 IT IS FURTHER that within 60 days of the date of this
order, Janes J. GCende Il pay to Cannon & Dunphy $20,221.76,
representing the total anobunt owed to the law firmin the Roger
W and Ken K. cases.

14
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130 IT IS FURTHER ORDERED that within 60 days of the date

of this order, Janes J. Gende Il shall pay to the Ofice of
Lawyer Regulation the costs of this proceeding. |f the costs
are not paid within the tinme specified and Janes J. Gende Il has

not entered into a paynent plan approved by the Ofice of Lawer
Regul ation, then the Ofice of Lawer Regulation is authorized
to nove this court for a suspension of the license of Janes J.

CGende Il to practice law in Wsconsin.

15
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