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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  Out agami e Count y,  Dee R.  Dyer ,  Judge.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s appeal  i s  bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2009- 10) . 1  The def endant ,  Ger al d Tayl or  

( Tayl or ) ,  pl ed no cont est  t o char ges of  ut t er i ng a f or ger y as a 

r epeat er .   The penal t y Tayl or  f aced f or  ut t er i ng a f or ger y was 

" a f i ne not  t o exceed $10, 000 or  i mpr i sonment  not  t o exceed 6 

year s,  or  bot h. "   Wi s.  St at .  § 939. 50( 3) ( h) .   Addi t i onal l y,  

because Tayl or  was a r epeat  of f ender ,  hi s maxi mum t er m of  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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i mpr i sonment  coul d " be i ncr eased by not  mor e t han 2 year s i f  t he 

pr i or  convi ct i ons wer e f or  mi sdemeanor s. " 2  Wi s.  St at .  

§ 939. 62( 1) ( b) .   Ther ef or e,  Tay l or  f aced a maxi mum t er m of  

i mpr i sonment  of  ei ght  year s.  

¶2 Speci f i cal l y,  at  t he pl ea hear i ng,  t he c i r cui t  cour t  

i nf or med Tayl or  t hat  i t  " coul d i mpose t he maxi mum penal t y her e 

of  a $10, 000 f i ne or  s i x year s i n pr i son or  bot h. "   Though t he 

cour t  ment i oned t he r epeat er  al l egat i on sever al  t i mes,  i t  di d 

not  expl i c i t l y  i nf or m Tayl or  dur i ng t he pl ea col l oquy t hat  he 

f aced an addi t i onal  t wo- year  penal t y because of  t he r epeat er  

al l egat i on f or  a maxi mum t er m of  i mpr i sonment  of  ei ght  year s.  

¶3 Ther eaf t er ,  t he c i r cui t  cour t  sent enced Tayl or  t o a 

s i x- year  t er m of  i mpr i sonment  f or  ut t er i ng a f or ger y as a 

r epeat er .   Subsequent l y,  Tayl or  f i l ed a mot i on f or  

post convi ct i on r el i ef  pur suant  t o Wi s.  St at .  § 809. 30( 2) ( h) .   

Tayl or  moved t o wi t hdr aw hi s no cont est  pl ea,  ar gui ng t hat  i t  

was not  ent er ed knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .    

¶4 The ci r cui t  cour t  deni ed Tayl or ' s mot i on wi t hout  

r equi r i ng t he St at e t o pr ove,  at  a Banger t  hear i ng,  t hat  Tayl or  

ent er ed hi s pl ea knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y . 3  The 

                                                 
2 The compl ai nt  char ges Tayl or  as a r epeat er ,  as he had been 

convi ct ed of  at  l east  t hr ee pr i or  mi sdemeanor s.  

3 St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986)  
out l i nes t he pr ocedur e f or  wi t hdr awal  of  a pl ea based on an 
er r or  i n t he pl ea col l oquy:  

Wher e t he def endant  has shown a pr i ma f aci e v i ol at i on 
of  sec.  971. 08( 1) ( a)  or  ot her  mandat or y dut i es,  and 
al l eges t hat  he i n f act  di d not  know or  under st and t he 
i nf or mat i on whi ch shoul d have been pr ovi ded at  t he 
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cour t  st at ed t hat  s i nce Tayl or  was i nf or med t hat  he f aced a s i x-

year  t er m of  i mpr i sonment  and he r ecei ved a s i x- year  t er m of  

i mpr i sonment ,  any er r or  was " har ml ess. "    

¶5 Tayl or  appeal ed t he ci r cui t  cour t ' s  deni al  of  hi s 

mot i on t o wi t hdr aw hi s no cont est  pl ea.   Tayl or  ar gued t hat  i t  

was i mpr oper  f or  t he c i r cui t  cour t  t o f i nd t hat  i t s er r or  was 

" har ml ess, "  and t hat  a pl ea t hat  i s not  ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  i s  har mf ul  under  St at e v.  

Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .  

¶6 The cour t  of  appeal s cer t i f i ed Tayl or ' s appeal  t o t hi s 

cour t .   I t  not ed t hat  " i t  i s  uncl ear  whet her  under st at i ng t he 

pot ent i al  penal t y dur i ng a pl ea col l oquy can pr oper l y be deemed 

har ml ess er r or ,  and i f  so,  wher e i n t he anal yt i cal  f r amewor k of  

Banger t  such a det er mi nat i on shoul d be made. "    

¶7 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on and now 

af f i r m t he j udgment  of  t he c i r cui t  cour t .    

¶8 We hol d t hat  t he def endant ' s pl ea was ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  when t he r ecor d makes 

cl ear  t hat  t he def endant  knew t he maxi mum penal t y t hat  coul d be 

i mposed and was ver bal l y i nf or med at  t he pl ea hear i ng of  t he 

penal t y t hat  he r ecei ved.   Ther ef or e,  t he c i r cui t  cour t  di d not  

                                                                                                                                                             
pl ea hear i ng,  t he bur den wi l l  t hen shi f t  t o t he st at e 
t o show by cl ear  and convi nci ng evi dence t hat  t he 
def endant ' s pl ea was knowi ngl y,  vol unt ar i l y ,  and 
i nt el l i gent l y ent er ed,  despi t e t he i nadequacy of  t he 
r ecor d at  t he t i me of  t he pl ea' s accept ance.  

I d.  at  274.  
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er r  by denyi ng Tayl or ' s post convi ct i on mot i on t o wi t hdr aw hi s no 

cont est  pl ea.    

¶9 Fur t her ,  pl ea wi t hdr awal  " r emai ns i n t he di scr et i on of  

t he c i r cui t  cour t  and wi l l  not  be di st ur bed unl ess t he def endant  

shows t hat  i t  i s  necessar y t o cor r ect  a mani f est  i nj ust i ce. "   

St at e v.  Cr oss,  2010 WI  70,  ¶4,  326 Wi s.  2d 492,  786 N. W. 2d 64;  

St at e v.  Cai n,  2012 WI  68,  ¶20,  342 Wi s.  2d 1,  816 N. W. 2d 177.   

Tayl or  has not  demonst r at ed t hat  wi t hdr awal  of  hi s pl ea i s 

necessar y t o cor r ect  a mani f est  i nj ust i ce.   Accor di ngl y,  t he 

j udgment  and or der  of  t he c i r cui t  cour t  i s  af f i r med.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

 ¶10 On Januar y 2,  2009,  at  an M&I  Bank i n Appl et on,  

Wi sconsi n,  Tayl or  at t empt ed t o cash check number  4627,  whi ch was 

dr awn on t he account  of  Fi ni shed Touch I nc.  and was made payabl e 

t o Ger al d Dwayne Tayl or .   The t el l er  at  t he bank had pr evi ousl y 

been al er t ed t hat  someone named Ger al d Tayl or  had passed 

count er f ei t  checks at  an M&I  Bank i n Gr een Bay,  Wi sconsi n.   The 

t el l er  del ayed Tayl or ,  gi v i ng Sgt .  Mi chael  Daul  of  t he Appl et on 

Pol i ce Depar t ment  t i me t o ar r i ve.   Tayl or  acknowl edged t hat  he 

had been t he one at t empt i ng t o cash t he check and cl ai med t hat  

he had done subcont r act i ng wor k f or  Fi ni shed Touch I nc.   Of f i cer  

Daul  cont act ed James Smi t h of  Fi ni shed Touch I nc.   Smi t h 

i ndi cat ed t hat  he was t he per son i n char ge of  wr i t i ng al l  t he 

checks f or  Fi ni shed Touch I nc. ,  t hat  he di d not  r ecal l  wr i t i ng a 

check t o Tayl or ,  t hat  he di d not  have any empl oyees or  

subcont r act or s named Tayl or ,  and t hat  he st i l l  had check number  

4627 i n hi s book.    
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¶11 On May 8,  2009,  t he St at e f i l ed a cr i mi nal  compl ai nt  

char gi ng Tayl or  wi t h ut t er i ng a f or ger y as a r epeat er ,  i n 

v i ol at i on of  Wi s.  St at .  §§ 943. 38( 2) , 4 939. 50( 3) ( h) , 5 and 

939. 62( 1) ( b) . 6  The compl ai nt  st at ed t hat  upon convi ct i on,  Tayl or  

" may be f i ned not  mor e t han Ten Thousand Dol l ar s ( $10, 000) ,  or  

i mpr i soned not  mor e t han si x ( 6)  year s,  or  bot h. "   The compl ai nt  

al so al l eged t hat  " because t he def endant  i s a r epeat er ,  havi ng 

been convi ct ed of  at  l east  t hr ee mi sdemeanor s,  whi ch 

convi ct i on( s)  r emai n of  r ecor d and unr ever sed,  t he maxi mum t er m 

of  i mpr i sonment  .  .  .  may be i ncr eased by not  mor e t han 2 

year s. "   The compl ai nt  l i s t ed Tayl or ' s pr i or  convi ct i ons,  

i ncl udi ng t wo di sor der l y conduct s,  r esi st i ng or  obst r uct i ng an 

of f i cer ,  and cr i mi nal  damage t o pr oper t y.   At  Tayl or ' s bai l  

hear i ng on August  20,  2009,  t he cour t  asked Tayl or ' s at t or ney,  

Mi chael  Dal l y,  i f  he want ed t he compl ai nt  r ead.   At t or ney Dal l y 

                                                 
4 Wi sconsi n St at .  § 943. 38( 2) ,  " For ger y, "  pr ovi des,  i n 

r el evant  par t :  

Whoever  ut t er s as genui ne or  possesses wi t h 
i nt ent  t o ut t er  as f al se or  as genui ne any f or ged 
wr i t i ng or  obj ect  ment i oned i n sub.  ( 1) ,  knowi ng i t  t o 
have been t hus f al sel y made or  al t er ed,  i s gui l t y of  a 
Cl ass H f el ony.  

5 Wi sconsi n St at .  § 939. 50( 3) ( h) ,  " Cl assi f i cat i on of  
f el oni es, "  pr ovi des t hat  t he penal t y f or  a Cl ass H f el ony i s " a 
f i ne not  t o exceed $10, 000 or  i mpr i sonment  not  t o exceed 6 
year s,  or  bot h. "  

6 Wi sconsi n St at .  § 939. 62( 1) ( b) ,  " I ncr eased penal t y f or  
habi t ual  cr i mi nal i t y, "  pr ovi des t hat  " [ a]  maxi mum t er m of  
i mpr i sonment  of  mor e t han one year  but  not  mor e t han 10 year s 
may be i ncr eased by not  mor e t han 2 year s i f  t he pr i or  
convi ct i ons wer e f or  mi sdemeanor s. "  
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r esponded t hat  t he " Cour t  does not  have t o r ead t he compl ai nt .   

I t  does char ge ut t er i ng a f or ged i nst r ument  as a r epeat  

of f ender .   Pr i or s appear  t o be f or  mi sdemeanor s. "   Tayl or  

appear ed i n per son at  t he bai l  hear i ng.  

¶12 Tayl or  wai ved hi s r i ght  t o a pr el i mi nar y hear i ng on 

November  24,  2009.   At  t he wai ver  hear i ng,  t he cour t  asked 

Tayl or :  " Wer e you abl e t o r ead over  t he cr i mi nal  compl ai nt  i n 

t hi s case t o see what  t hey say you di d?"   Tayl or  r esponded 

" Yeah. "   The cour t  conf i r med " So you coul d under st and t hat ?"   

Tayl or  r esponded " Yeah. "  

¶13 On December  1,  2009,  t he St at e f i l ed an i nf or mat i on 

whi ch st at ed t hat  upon convi ct i on f or  ut t er i ng a f or ger y,  Tayl or  

may be " i mpr i soned not  mor e t han si x ( 6)  year s. "   Fur t her ,  

because Tayl or  i s a r epeat  of f ender ,  t he t er m of  i mpr i sonment  

" may be i ncr eased by not  mor e t han 2 year s i f  t he pr i or  

convi ct i ons wer e f or  mi sdemeanor s. "  

¶14 At  Tayl or ' s ar r ai gnment  on Januar y 25,  2010,  t he cour t  

asked Tayl or ' s at t or ney,  " Mr .  Dal l y,  have you r ecei ved a copy of  

t he i nf or mat i on?"   Tayl or ' s at t or ney r esponded,  " We have Judge.   

I t ' s  a char ge of  ut t er i ng wi t h t he r epeat er  enhanced and al l eged 

as wel l . "    

¶15 Pur suant  t o pl ea negot i at i ons,  Tayl or  agr eed t o pl ead 

no cont est  t o t he char ge of  ut t er i ng a f or ger y as a r epeat er ,  

and i n r et ur n,  t he St at e woul d r ecommend,  i nt er  al i a,  t hr ee 

year s of  pr obat i on.   On August  23,  2010,  Tayl or  compl et ed a Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s f or m.   I n t he " under st andi ngs"  

sect i on,  Tayl or  acknowl edged t hat  he under st ood t he j udge was 
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" not  bound by any pl ea agr eement  or  r ecommendat i ons and may 

i mpose t he maxi mum penal t y. "   Tayl or ' s maxi mum penal t y was 

handwr i t t en on t he f or m:  " 8 yr s pr i son/ $10, 000 f i ne or  bot h. "   

Tayl or  s i gned t he f or m,  acknowl edgi ng t hat  he " r evi ewed and 

under st and[ s]  t hi s ent i r e document  and any at t achment s.   I  have 

r evi ewed i t  wi t h my at t or ney ( i f  r epr esent ed) .   I  have answer ed 

al l  quest i ons t r ut hf ul l y and ei t her  I  or  my at t or ney have 

checked t he boxes.   I  am aski ng t he cour t  t o accept  my pl ea and 

f i nd me gui l t y. "   Tayl or ' s at t or ney al so s i gned t he f or m and 

acknowl edged t hat  he had " di scussed t hi s document  and any 

at t achment s wi t h t he def endant .   I  bel i eve t he def endant  

under st ands i t  and t he pl ea agr eement .   The def endant  i s maki ng 

t hi s pl ea f r eel y,  vol unt ar i l y ,  and i nt el l i gent l y. "  

¶16  At  t he pl ea hear i ng hel d on August  23,  2010,  t he same 

day Tayl or  f i l l ed out  t he pl ea quest i onnai r e f or m,  t he cour t  

ment i oned t he r epeat er  sever al  t i mes and conf i r med t hat  Tayl or  

had r ead and under st ood t he compl ai nt  and pl ea quest i onnai r e 

f or m:  

THE COURT:   Then how does your  c l i ent  wi sh t o 
pl ead t o t hi s  one count  of  f el ony 
ut t er i ng a f or ger y? 

ATTORNEY DALLY:  No cont est ,  Judge.  

THE COURT:   And t hat  i s  wi t h t he r epeat er  st i l l ,  
i s  i t ? 

ATTORNEY DALLY:  I t  i s .   Ther e wer e sever al  pr i or  
mi sdemeanor  convi ct i ons.    

 .  .  .  .  
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THE COURT:  How do you wi sh t o pl ead t o t hi s 
f or ger y,  a f el ony as a r epeat er ? 

THE DEFENDANT:  Pl ead no cont est ,  Your  Honor .  

THE COURT:  You di d go over  a pl ea quest i onnai r e 
f or m wi t h Mr .  Dal l y,  di d you?  

THE DEFENDANT:  Yes,  I  di d.    

THE COURT:  When you di d t hat ,  di d you under st and 
al l  t he i nf or mat i on i n t hese 
document s?  

THE DEFENDANT:  Yes.    

 .  .  .  .  

THE COURT:  Wer e you abl e t o r ead over  t he 
cr i mi nal  compl ai nt  i n t hi s case and 
under st and what  i t  says? 

THE DEFENDANT:  Yes.  

THE COURT:  And how about  t he pl ea quest i onnai r e,  
when you went  over  t hat ,  wer e you abl e 
t o under st and al l  t hat ? 

THE DEFENDANT:  Yes.   

 .  .  .  .  

THE COURT:  And when you went  over  t he pl ea 
quest i onnai r e f or m wi t h hi m,  di d you 
bel i eve he under st ood t hat  
i nf or mat i on? 

ATTORNEY DALLY:  He seemed t o.   I  bel i eve he di d.   

THE COURT:  Ther ef or e,  do you bel i eve t hat  he' s 
f r eel y,  vol unt ar i l y ,  and 
under st andi ngl y ent er i ng hi s pl ea 
t oday? 

ATTORNEY DALLY:  Yes.    

The cour t  asked Tayl or  i f  he under st ood t hat  i t  was not  bound by 

any agr eement s or  r ecommendat i ons.   Tayl or  acknowl edged t hat  he 
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under st ood.   The cour t  t hen st at ed:  " I  coul d i mpose t he maxi mum 

penal t y her e of  a $10, 000 f i ne or  s i x year s i n pr i son or  bot h i f  

I  t hought  t hat ' s what  was necessar y.   Do you under st and t hat ?"   

Tayl or  sai d " Yes,  I  do. "   At  t he pl ea hear i ng,  however ,  t he 

c i r cui t  cour t  di d not  expr essl y i nf or m Tayl or  t hat  because of  

t he r epeat er  al l egat i on,  t he pot ent i al  maxi mum t er m of  

i mpr i sonment  was ei ght  year s.  

¶17 On Oct ober  11,  2010,  t he c i r cui t  cour t  sent enced 

Tayl or  t o a t er m of  i mpr i sonment  of  s i x year s,  consi st i ng of  

t hr ee year s of  i ni t i al  conf i nement  and t hr ee year s of  ext ended 

super vi s i on.    

¶18 Appr oxi mat el y f our  mont hs l at er ,  on Febr uar y 8,  2011,  

Tayl or  f i l ed a mot i on f or  post convi ct i on r el i ef ,  seeki ng t o 

wi t hdr aw hi s no cont est  pl ea.   Tayl or  al l eged t hat  t he pl ea 

col l oquy was def i c i ent  because i t  di d not  i nf or m hi m of  t he 

maxi mum penal t y under  Wi s.  St at .  § 971. 08 and Banger t .   I n t he 

mot i on,  Tayl or  al so af f i r mat i vel y al l eged t hat  he di d not  know 

t he cor r ect  maxi mum penal t y.    

¶19 The St at e moved t he cour t  t o deny Tayl or ' s mot i on,  

ar gui ng t hat  t he " def endant  has f ai l ed t o make a pr i ma f aci e 

showi ng t hat  anyt hi ng ot her  t han a har ml ess er r or  occur r ed. "   

The St at e ar gued t hat  under  Br own,  even i f  Tayl or  di d not  

under st and t hat  t he maxi mum penal t y was gr eat er  t han si x year s,  

i t  woul d be " har ml ess"  because Tayl or ' s sent ence di d not  exceed 

t he maxi mum di scussed dur i ng t he pl ea col l oquy.   St at e v.  Br own,  

2006 WI  100,  ¶78,  293 Wi s.  2d 594,  716 N. W. 2d 906.  
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¶20 The ci r cui t  cour t  deni ed Tayl or ' s mot i on wi t hout  

r equi r i ng t he St at e t o pr ove t hat  Tayl or  ent er ed hi s pl ea 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   The ci r cui t  cour t  

bel i eved t hat  t hi s case was si mi l ar  t o Br own.   I t  not ed t hat  i n 

Br own,  t he def endant  was not  i nf or med t hat  hi s sent ences f or  

separ at e cr i mes coul d be ser ved consecut i vel y,  but  i t  was a 

har ml ess er r or  because t he sent ence he r ecei ved di d not  exceed 

t he sent ence he was t ol d he coul d r ecei ve.   The ci r cui t  cour t  

her e bel i eved i t s er r or  was " har ml ess, "  s i mi l ar  t o Br own,  

because t he cour t  i nf or med Tayl or  he coul d be sent enced t o s i x 

year s and Tayl or  was sent enced t o s i x year s.  

¶21 Tayl or  appeal ed t he ci r cui t  cour t ' s  deni al  of  hi s 

mot i on t o wi t hdr aw hi s no cont est  pl ea.   Tayl or  ar gued t hat  i t  

was i mpr oper  f or  t he c i r cui t  cour t  t o f i nd t hat  i t s er r or  was 

" har ml ess, "  and ar gued t hat  a pl ea t hat  i s not  ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  i s  har mf ul  under  

Banger t .   Tayl or  ar gued t hat  because t he ci r cui t  cour t  di d not  

i nf or m hi m of  t he cor r ect  maxi mum penal t y dur i ng t he pl ea 

col l oquy and because he al l eged t hat  he di d not  know t he t r ue 

maxi mum penal t y,  he shoul d have been ent i t l ed t o a Banger t  

hear i ng at  whi ch t he St at e must  pr ove,  by c l ear  and convi nci ng 

evi dence,  t hat  hi s pl ea was ent er ed knowi ngl y,  i nt el l i gent l y,  

and vol unt ar i l y . 7 

¶22 The cour t  of  appeal s cer t i f i ed Tayl or ' s appeal  t o t hi s 

cour t .   I t  not ed t hat  " i t  i s  uncl ear  whet her  under st at i ng t he 

                                                 
7 See supr a not e 3.    
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pot ent i al  penal t y dur i ng a pl ea col l oquy can pr oper l y be deemed 

har ml ess er r or ,  and i f  so,  wher e i n t he anal yt i cal  f r amewor k of  

Banger t  such a det er mi nat i on shoul d be made. "   The cour t  of  

appeal s not ed t hat  f ol l owi ng ei t her  Br own or  Cr oss i n t he 

i nst ant  case coul d ar guabl y l ead t o di f f er ent  r esul t s:  

As i n Br own,  t he def endant  her e was t ol d t hat  he f aced 
a l esser  puni shment  t han t he l aw act ual l y pr ovi ded,  
but  t he sent ence act ual l y i mposed di d not  exceed t he 
amount  of  t i me t he cour t  had er r oneousl y i nf or med t he 
def endant  he f aced.   The cour t ' s  emphasi s i n Br own on 
t he f act  t hat  t he def endant  was not  sent enced t o mor e 
t i me t han he was t ol d he f aced suggest s t hat  t he 
har ml ess er r or  doct r i ne mi ght  be appl i cabl e i n t hese 
ci r cumst ances——r egar dl ess of  whet her  t he def endant  was 
or  was not  awar e of  t he act ual  penal t y.   That  woul d 
negat e t he necessi t y f or  a hear i ng.   I n cont r ast ,  t he 
cour t ' s  di scussi on i n Cr oss seems t o suggest  t hat  t he 
due pr ocess concer ns i mpl i cat ed whenever  a def endant  
has er r oneousl y been i nf or med t hat  t he penal t y  i s l ess 
t han t he act ual  maxi mum mi ght ,  i n f act ,  r equi r e a 
hear i ng t o det er mi ne whet her  t he def endant  was awar e 
of  t he act ual  penal t y he f aced.  

¶23 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on by an 

or der  dat ed Mar ch 15,  2012.    

I I .  STANDARD OF REVI EW 

¶24 " When a def endant  seeks t o wi t hdr aw a gui l t y pl ea 

af t er  sent enci ng,  he must  pr ove,  by c l ear  and convi nci ng 

evi dence,  t hat  a r ef usal  t o al l ow wi t hdr awal  of  t he pl ea woul d 

r esul t  i n ' mani f est  i nj ust i ce. ' "   Br own,  293 Wi s.  2d 594,  ¶18 

( c i t i ng St at e v.  Thomas,  2000 WI  13,  ¶16,  232 Wi s.  2d 714,  605 

N. W. 2d 836) .   One way t he def endant  can show mani f est  i nj ust i ce 

i s t o pr ove t hat  hi s pl ea was not  ent er ed knowi ngl y,  
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i nt el l i gent l y,  and vol unt ar i l y .   I d.  ( c i t i ng St at e v.  

Tr ochi nski ,  2002 WI  56,  ¶15,  253 Wi s.  2d 38,  644 N. W. 2d 891) .   

¶25 A pl ea not  ent er ed knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  v i ol at es f undament al  due pr ocess,  and a def endant  

t her ef or e may wi t hdr aw t he pl ea as a mat t er  of  r i ght .   Cr oss,  

326 Wi s.  2d 492,  ¶14 ( c i t i ng Br own,  293 Wi s.  2d 594,  ¶19) .   

Whet her  a pl ea was ent er ed knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  i s  a quest i on of  const i t ut i onal  f act  t hat  i s  

r evi ewed i ndependent l y.   I d.   " I n maki ng t hi s  det er mi nat i on,  

t hi s cour t  accept s t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  or  

evi dent i ar y f act s unl ess t hey ar e c l ear l y er r oneous. "   I d.    

¶26 Whet her  Tayl or  has poi nt ed t o a pl ea col l oquy 

def i c i ency t hat  est abl i shes a v i ol at i on of  Wi s.  St at .  § 971. 08 

or  ot her  mandat or y dut y at  a pl ea hear i ng i s a quest i on of  l aw 

we r evi ew de novo.   Br own,  293 Wi s.  2d 594,  ¶21.    

I I I .  ANALYSI S 

¶27 When a def endant  moves t o wi t hdr aw hi s or  her  pl ea 

based on an er r or  i n t he pl ea col l oquy,  t he pr oper  anal ysi s i s  

f i r st  t o det er mi ne i f  t he def endant  shoul d be al l owed t o 

wi t hdr aw t he pl ea because t he ci r cui t  cour t  v i ol at ed i t s dut y 

under  Wi s.  St at .  § 971. 08 or  ot her  cour t - mandat ed dut y,  and 

second t o det er mi ne,  i f  necessar y,  whet her  t he f ai l ur e t o 

wi t hdr aw t he pl ea woul d ot her wi se r esul t  i n a mani f est  

i nj ust i ce.  

¶28 I n t hi s case,  Tayl or  was t ol d at  t he pl ea col l oquy 

t hat  he f aced a maxi mum t er m of  i mpr i sonment  of  s i x year s when 

i n f act  he f aced a maxi mum of  ei ght  year s because of  t he 
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r epeat er  al l egat i on.   However ,  t he r ecor d i s r epl et e wi t h 

evi dence t hat  Tayl or  was nonet hel ess awar e of  t he pot ent i al  

ei ght - year  t er m of  i mpr i sonment .   Mor eover ,  at  t he pl ea hear i ng,  

t he c i r cui t  cour t  ver bal l y i nf or med Tayl or  of  t he s i x- year  t er m 

of  i mpr i sonment  t o whi ch he was ul t i mat el y sent enced.   As a 

r esul t ,  Tayl or ' s pl ea was ent er ed knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y ,  and i t  was not  a v i ol at i on of  Tayl or ' s due pr ocess 

r i ght s t o deny hi s mot i on t o wi t hdr aw hi s no cont est  pl ea.   

Fur t her ,  Tayl or  has not  ot her wi se est abl i shed t hat  f ai l ur e t o 

wi t hdr aw hi s no cont est  pl ea woul d r esul t  i n a mani f est  

i nj ust i ce.    

A.  Knowi ng,  I nt el l i gent ,  and Vol unt ar y 

¶29 Recent  Wi sconsi n Supr eme Cour t  pr ecedent  r equi r es us 

t o af f i r m t he or der  of  t he c i r cui t  cour t  t hat  deni ed Tayl or ' s 

mot i on f or  pl ea wi t hdr awal .   Under  t he anal ysi s set  f or t h i n 

Cr oss and Br own,  we concl ude t hat  Tayl or ' s pl ea was ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .    

¶30 " The dut i es est abl i shed i n Wi s.  St at .  § 971. 08,  i n 

Banger t ,  and i n subsequent  cases ar e desi gned t o ensur e t hat  a 

def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y. "   

Br own,  293 Wi s.  2d 594,  ¶23.   Due pr ocess r equi r es t hat  " a 

def endant ' s gui l t y pl ea must  be af f i r mat i vel y  shown"  t o be 

knowi ng,  i nt el l i gent ,  and vol unt ar y.   Cr oss,  326 Wi s.  2d 492,  

¶16;  Br own,  293 Wi s.  2d 594,  ¶25.   Bef or e t he cour t  accept s a 

pl ea of  gui l t y or  no cont est ,  i t  must  " [ a] ddr ess t he def endant  

per sonal l y and det er mi ne t hat  t he pl ea i s made vol unt ar i l y  wi t h 
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under st andi ng of  t he nat ur e of  t he char ge and t he pot ent i al  

puni shment  i f  convi ct ed. "   Wi s.  St at .  § 971. 08( 1) ( a) .    

¶31 I n or der  t o ensur e t hat  a pl ea i s knowi ng,  

i nt el l i gent ,  and vol unt ar y,  t he cour t  i s  r equi r ed,  at  t he pl ea 

hear i ng and on t he r ecor d,  t o do t he f ol l owi ng:  

( 1)  Det er mi ne t he ext ent  of  t he def endant ' s 
educat i on and gener al  compr ehensi on so as t o assess 
t he def endant ' s capaci t y t o under st and t he i ssues at  
t he hear i ng;  

( 2)  Ascer t ai n whet her  any pr omi ses,  agr eement s,  
or  t hr eat s wer e made i n connect i on wi t h t he 
def endant ' s ant i c i pat ed pl ea,  hi s appear ance at  t he 
hear i ng,  or  any deci s i on t o f or go an at t or ney;  

( 3)  Al er t  t he def endant  t o t he possi bi l i t y  t hat  
an at t or ney may di scover  def enses or  mi t i gat i ng 
c i r cumst ances t hat  woul d not  be appar ent  t o a l ayman 
such as t he def endant ;  

( 4)  Ensur e t he def endant  under st ands t hat  i f  he 
i s i ndi gent  and cannot  af f or d an at t or ney,  an at t or ney 
wi l l  be pr ovi ded at  no expense t o hi m;  

( 5)  Est abl i sh t he def endant ' s under st andi ng of  
t he nat ur e of  t he cr i me wi t h whi ch he i s char ged and 
t he r ange of  puni shment s t o whi ch he i s subj ect i ng 
hi msel f  by ent er i ng a pl ea;  

( 6)  Ascer t ai n per sonal l y whet her  a f act ual  basi s 
exi st s t o suppor t  t he pl ea;  

( 7)  I nf or m t he def endant  of  t he const i t ut i onal  
r i ght s he wai ves by ent er i ng a pl ea and ver i f y t hat  
t he def endant  under st ands he i s gi v i ng up t hese 
r i ght s;  

( 8)  Est abl i sh per sonal l y t hat  t he def endant  
under st ands t hat  t he cour t  i s  not  bound by t he t er ms 
of  any pl ea agr eement ,  i ncl udi ng r ecommendat i ons f r om 
t he di st r i ct  at t or ney,  i n ever y case wher e t her e has 
been a pl ea agr eement ;  
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( 9)  Not i f y t he def endant  of  t he di r ect  
consequences of  hi s pl ea;  and 

( 10)  Advi se t he def endant  t hat  ' I f  you ar e not  a 
c i t i zen of  t he Uni t ed St at es of  Amer i ca,  you ar e 
advi sed t hat  a pl ea of  gui l t y or  no cont est  f or  t he 
of f ense [ or  of f enses]  wi t h whi ch you ar e char ged may 
r esul t  i n depor t at i on,  t he excl usi on f r om admi ssi on t o 
t hi s count r y or  t he deni al  of  nat ur al i zat i on,  under  
f eder al  l aw, '  as pr ovi ded i n Wi s.  St at .  
§ 971. 08( 1) ( c) .  

Br own,  293 Wi s.  2d 594,  ¶35 ( f oot not es omi t t ed) .  

¶32 I f  t he cour t  f ai l s  t o f ul f i l l  one of  t he dut i es 

mandat ed i n Wi s.  St at .  § 971. 08 or  under  t he Banger t  l i ne of  

cases ( a " Banger t  v i ol at i on" ) ,  t he def endant  may move t o 

wi t hdr aw hi s pl ea.   Banger t ,  131 Wi s.  2d at  274.   I n t he mot i on 

( " Banger t  mot i on" ) ,  t he def endant  must  ( 1)  make a pr i ma f aci e 

showi ng of  a v i ol at i on of  Wi s.  St at .  § 971. 08 or  ot her  cour t -

mandat ed dut y,  and ( 2)  al l ege t hat  t he def endant  di d not ,  i n 

f act ,  know or  under st and t he i nf or mat i on t hat  shoul d have been 

pr ovi ded dur i ng t he pl ea col l oquy.   I d.   " A def endant  at t empt i ng 

t o make t hi s pr i ma f aci e showi ng must  poi nt  t o def i c i enci es i n 

t he pl ea hear i ng t r anscr i pt ;  concl usor y al l egat i ons ar e not  

suf f i c i ent . "   Cr oss,  326 Wi s.  2d 492,  ¶19.   Assumi ng t he 

def endant  makes a pr oper  Banger t  mot i on,  t he def endant  i s 

ent i t l ed t o an evi dent i ar y hear i ng ( " Banger t  hear i ng" ) ,  wher e 

t he St at e has t he bur den t o pr ove by c l ear  and convi nci ng 

evi dence t hat  t he def endant ' s pl ea,  despi t e t he i nadequacy of  

t he pl ea col l oquy,  was knowi ng,  i nt el l i gent ,  and vol unt ar y.   

Banger t ,  131 Wi s.  2d at  274.   One r eason t o shi f t  t he bur den of  

per suasi on t o t he St at e i s t o encour age t he St at e " t o assi st  t he 
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t r i al  cour t  i n meet i ng i t s sec.  971. 08"  and ot her  mandat ed 

dut i es.   I d.  at  275.   The St at e may use " any evi dence"  t o pr ove 

t hat  t he def endant ' s pl ea was knowi ng,  i nt el l i gent ,  and 

vol unt ar y,  i ncl udi ng any document s i n t he r ecor d and t est i mony 

of  t he def endant  or  def endant ' s counsel .   I d.  at  274- 75.   

¶33 I n t hi s case,  we ar e concer ned wi t h t he cour t ' s  dut y 

t o " [ e] st abl i sh t he def endant ' s under st andi ng of  .  .  .  t he r ange 

of  puni shment s t o whi ch he i s subj ect i ng hi msel f  by ent er i ng a 

pl ea. "   Br own,  293 Wi s.  2d 594,  ¶35 ( c i t i ng Banger t ,  131 

Wi s.  2d at  262) .   A r ecent  deci s i on of  t hi s cour t  pr ovi des 

ext ensi ve aut hor i t y on t hi s i ssue:  

[ W] her e t he sent ence communi cat ed t o t he def endant  i s  
hi gher ,  but  not  subst ant i al l y  hi gher ,  t han t hat  
aut hor i zed by l aw,  t he i ncor r ect l y communi cat ed 
sent ence does not  const i t ut e a Banger t  v i ol at i on and 
wi l l  not ,  as a mat t er  of  l aw,  be suf f i c i ent  t o show 
t hat  t he def endant  was depr i ved of  hi s const i t ut i onal  
r i ght  t o due pr ocess of  l aw.  

Cr oss,  326 Wi s.  2d 492,  ¶40.   I n t hat  case,  t he c i r cui t  cour t  

i nf or med Cr oss t hat  hi s maxi mum t er m of  i mpr i sonment  was 40 

year s,  when i n f act  i t  was onl y 30 year s,  and Cr oss br ought  a 

mot i on t o wi t hdr aw hi s pl ea,  ar gui ng t hat  i t  was not  ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   I d. ,  ¶¶1,  11.   

Though t he ci r cui t  cour t  gr ant ed hi s mot i on f or  r esent enci ng,  i t  

deni ed Cr oss' s mot i on f or  pl ea wi t hdr awal .   I d. ,  ¶2.   Thi s  cour t  

concl uded t hat  t he c i r cui t  cour t  was cor r ect  t o deny Cr oss' s 

pl ea wi t hdr awal  mot i on.   I d. ,  ¶4.   Accor di ng t o Cr oss,  " a 

def endant  who has been t ol d a maxi mum puni shment  hi gher ,  but  not  

subst ant i al l y  hi gher ,  t han t hat  aut hor i zed by l aw,  has not  
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necessar i l y  made a pr i ma f aci e case t hat  t he r equi r ement s of  

§ 971. 08 and our  case l aw have been vi ol at ed. "   I d. ,  ¶30.   Cr oss 

l ooked t o t he under l y i ng pur pose of  t he Banger t  f r amewor k,  t o 

ensur e t hat  t he def endant ' s pl ea i s ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y :  

[ R] equi r i ng an evi dent i ar y hear i ng f or  ever y smal l  
devi at i on f r om t he ci r cui t  cour t ' s  dut i es dur i ng a 
pl ea col l oquy i s s i mpl y not  necessar y f or  t he 
pr ot ect i on of  a def endant ' s const i t ut i onal  r i ght s.   
The Banger t  r equi r ement s exi st  as a f r amewor k t o 
ensur e t hat  a def endant  knowi ngl y,  vol unt ar i l y ,  and 
i nt el l i gent l y ent er s hi s pl ea.   We do not  embr ace a 
f or mal i st i c appl i cat i on of  t he Banger t  r equi r ement s 
t hat  woul d r esul t  i n t he abj ur i ng of  a def endant ' s 
r epr esent at i ons i n open cour t  f or  i nsubst ant i al  
def ect s.  

I d. ,  ¶32.   Addi t i onal l y,  Cr oss not ed t hat  " t he gr eat  wei ght  of  

aut hor i t i es f r om ot her  st at e and f eder al  cour t s r ej ect  t he 

not i on t hat  t he f ai l ur e t o under st and t he pr eci se maxi mum 

puni shment  i s a per  se due pr ocess vi ol at i on. " 8  I d. ,  ¶33.   Thus,  

                                                 
8 See al so St at e v.  Cr oss,  2010 WI  70,  ¶33 n. 7,  326 

Wi s.  2d 492,  786 N. W. 2d 64;  Wi l l i ams v.  Smi t h,  591 F. 2d 169,  172 
( 2d Ci r .  1979) ( " [ T] he t est  i n t hi s c i r cui t  f or  det er mi ni ng t he 
const i t ut i onal  val i di t y of  a st at e cour t  gui l t y pl ea wher e t he 
def endant  has been gi ven sent enci ng mi si nf or mat i on i s whet her  
t he def endant  was awar e of  act ual  sent enci ng 
possi bi l i t i es .  .  .  . " ) .   Cf .  Wor t hen v.  Meachum,  842 F. 2d 1179,  
1183 ( 10t h Ci r .  1988)  ( over r ul ed on ot her  gr ounds by Col eman v.  
Thomson,  501 U. S.  722 ( 1991) ;  over r ul i ng r ecogni zed by Mendoza 
v.  Hat ch,  620 F. 3d 1261 ( 2010) ) .   I n Wor t hen,  t he def endant  
ar gued t hat  hi s pl ea was not  knowi ng and vol unt ar y because he 
was not  advi sed on t he r ecor d of  act s suf f i c i ent  t o const i t ut e 
t he of f ense:  

[ I ] n or der  f or  a gui l t y pl ea t o be ' vol unt ar y i n a 
const i t ut i onal  sense, '  a def endant  must  .  .  .  have a 
compet ent  under st andi ng of  t he char ge agai nst  hi m.   
The Supr eme Cour t  has c l ear l y i ndi cat ed,  however ,  t hat  
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" a def endant ' s due pr ocess r i ght s ar e not  necessar i l y  v i ol at ed 

when he i s i ncor r ect l y i nf or med of  t he maxi mum pot ent i al  

i mpr i sonment , "  and i n some cases,  " smal l  devi at i ons"  f r om t he 

Banger t  l i ne of  cases do not  amount  t o a Banger t  v i ol at i on.   

I d. ,  ¶¶37- 38.   Fur t her ,  Cr oss sur mi sed t hat  when a def endant  i s 

gi ven a sent ence i n excess of  t hat  aut hor i zed by l aw,  whi ch 

" pr esumabl y woul d al so i nvol ve an er r or  i n t he under st andi ng of  

t he possi bl e maxi mum penal t y, "  t he pr oper  r emedy i s t o commut e 

t he sent ence under  Wi s.  St at .  § 973. 13, 9 not  pl ea wi t hdr awal .   

I d. ,  ¶34.  

¶34 We r ecogni ze t hat  t he Cr oss cour t  not ed t hat  " when t he 

def endant  i s t ol d t he sent ence i s l ower  t han t he amount  al l owed 

by l aw,  a def endant ' s due pr ocess r i ght s ar e at  gr eat er  r i sk and 

a Banger t  v i ol at i on may be est abl i shed. "   I d. ,  ¶39.   Under  t hese 

f act s,  however ,  we concl ude t hat  Tayl or ' s due pr ocess r i ght s 

                                                                                                                                                             
a def endant  of  suf f i c i ent  ' i nt el l i gence and exper i ence 
i n t he cr i mi nal  j ust i ce syst em'  may,  i n some 
ci r cumst ances,  be pr esumed t o have under st ood t he 
nat ur e of  t he char ge even t hough a speci f i c 
expl anat i on i s not  shown on t he pl ea r ecor d.   

I d.  ( c i t i ng Mar shal l  v.  Lonber ger ,  459 U. S.  422,  436- 37 ( 1983) ) .   
Thus,  i n some ci r cumst ances,  a gui l t y pl ea wi l l  s t i l l  be 
knowi ng,  i nt el l i gent ,  and vol unt ar y,  and t he def endant ' s due 
pr ocess r i ght s wi l l  not  be v i ol at ed,  when t he def endant  i s 
i nf or med of  t he i ncor r ect  maxi mum sent ence.   See Cr oss,  326 
Wi s.  2d 492,  ¶37.    

9 Wi sconsi n St at .  § 973. 13 pr ovi des:  " I n any case wher e t he 
cour t  i mposes a maxi mum penal t y i n excess of  t hat  aut hor i zed by 
l aw,  such excess shal l  be voi d and t he sent ence shal l  be val i d 
onl y t o t he ext ent  of  t he maxi mum t er m aut hor i zed by st at ut e and 
shal l  st and commut ed wi t hout  f ur t her  pr oceedi ngs. "  
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wer e not  v i ol at ed when t he ci r cui t  cour t  deni ed hi s mot i on t o 

wi t hdr aw hi s no cont est  pl ea.   At  t he pl ea col l oquy,  t he cour t  

ver bal l y i nf or med Tayl or  t hat  he f aced a pot ent i al  s i x- year  t er m 

of  i mpr i sonment  f or  t he under l y i ng of f ense and t hat  he al so was 

pl eadi ng t o bei ng a r epeat  of f ender .   Ul t i mat el y,  he was 

sent enced t o a s i x- year  t er m of  i mpr i sonment .   Thus,  on t hi s 

r ecor d,  a f ai l ur e t o di scuss t he addi t i onal  t wo- year  r epeat er  

penal t y enhancer  at  t he pl ea hear i ng i s an i nsubst ant i al  def ect .  

¶35 The r ecor d i n t hi s case i s r epl et e wi t h evi dence t hat  

Tayl or  was awar e of  t he pot ent i al  ei ght - year  t er m of  

i mpr i sonment ,  compr i sed of  a s i x- year  t er m of  i mpr i sonment  f or  

t he under l y i ng char ge and an addi t i onal  t wo- year  t er m of  

i mpr i sonment  f r om t he al l eged r epeat er .   For  exampl e,  t he 

compl ai nt ,  f i l ed on May 8,  2009,  st at ed t hat  Tay l or  f aced a t er m 

of  i mpr i sonment  of  " not  mor e t han si x ( 6)  year s, "  whi ch " may be 

i ncr eased by not  mor e t han 2 year s i f  t he pr i or  convi ct i ons wer e 

f or  mi sdemeanor s. "   The compl ai nt  l i s t ed Tayl or ' s pr i or  

convi ct i ons,  i ncl udi ng t wo di sor der l y conduct s,  r esi st i ng or  

obst r uct i ng an of f i cer ,  and cr i mi nal  damage t o pr oper t y.    

¶36 At  Tayl or ' s bai l  hear i ng on August  20,  2009,  t he cour t  

asked Tayl or ' s  at t or ney i f  he want ed t he compl ai nt  r ead.   

At t or ney Dal l y r esponded t hat  t he " Cour t  does not  have t o r ead 

t he compl ai nt .   I t  does char ge ut t er i ng a f or ged i nst r ument  as a 

r epeat  of f ender .   Pr i or s appear  t o be f or  mi sdemeanor s. "   Tayl or  

appear ed per sonal l y at  t he bai l  hear i ng.   At  t he pr el i mi nar y 

hear i ng,  on November  24,  2009,  t he cour t  asked Tayl or  i f  he had 
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r ead t he compl ai nt ,  and Tayl or  r esponded t hat  he had r ead t he 

compl ai nt .    

¶37 Fur t her ,  t he i nf or mat i on,  f i l ed on December  1,  2009,  

st at ed t hat  upon convi ct i on,  Tayl or  coul d be sent enced t o " not  

mor e t han si x ( 6)  year s"  and t hat  t he maxi mum t er m " may be 

i ncr eased by not  mor e t han 2 year s i f  t he pr i or  convi ct i ons wer e 

f or  mi sdemeanor s. "   At  t he ar r ai gnment  on Januar y 25,  2010,  t he 

cour t  asked Tayl or ' s at t or ney i f  he had r ecei ved a copy of  t he 

i nf or mat i on.   The at t or ney r esponded " We have,  Judge.   I t ' s  a 

char ge of  ut t er i ng wi t h t he r epeat er  enhanced and al l eged as 

wel l . "  

¶38 Addi t i onal l y,  Tayl or  compl et ed a Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s f or m on August  23,  2010.   

Handwr i t t en on t he f or m i s Tay l or ' s acknowl edgement  t hat  t he 

j udge i s not  bound by any agr eement  or  r ecommendat i on,  and t hat  

t he j udge may i mpose t he maxi mum penal t y:  " 8 yr s  pr i son/ $10, 000 

f i ne or  bot h. "   Tayl or  s i gned t he f or m,  acknowl edgi ng t hat  he 

had r ead and under st ood t he f or m.   Tayl or ' s at t or ney al so s i gned 

t he f or m,  acknowl edgi ng t hat  he had di scussed t he document  wi t h 

Tayl or ,  and t hat  he bel i eved Tayl or  under st ood t he f or m.   At  t he 

pl ea hear i ng,  hel d on t he same day t hat  Tayl or  compl et ed t he 

pl ea quest i onnai r e f or m,  t he cour t  asked Tayl or  i f  he had r ead 

t he compl ai nt  and under st ood i t ,  and Tayl or  answer ed " Yes. "   The 

cour t  al so asked Tayl or  i f  he had gone over  t he pl ea 

quest i onnai r e f or m wi t h hi s at t or ney and i f  he under st ood al l  of  

t he i nf or mat i on.   Tayl or  answer ed " Yes"  t o bot h quest i ons.   

Lat er  i n t he hear i ng,  t he cour t  once agai n asked Tayl or  i f  he 
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had gone over  t he pl ea quest i onnai r e f or m and i f  he under st ood 

i t .   Tayl or  answer ed " Yes. "   The cour t  t hen asked Tayl or ' s 

at t or ney i f  he had gone over  t he pl ea quest i onnai r e f or m wi t h 

Tayl or  and i f  t he at t or ney bel i eved Tayl or  under st ood t he f or m.   

The at t or ney answer ed t hat  he had gone over  t he f or m wi t h 

Tayl or ,  and he bel i eved t hat  Tayl or  under st ood t he f or m.   The 

at t or ney acknowl edged on t he pl ea quest i onnai r e f or m t hat  he 

bel i eved Tayl or  was ent er i ng hi s pl ea " f r eel y,  vol unt ar i l y ,  and 

i nt el l i gent l y. "    

¶39 To concl ude t hat  Tayl or  was not  awar e of  t he maxi mum 

ei ght - year  t er m of  i mpr i sonment ,  we woul d have t o assume t hat  

Tayl or ' s t r i al  counsel  mi sr epr esent ed,  on t he pl ea quest i onnai r e 

f or m i t sel f  and t o t he cour t ,  t hat  he had r ead t he f or m wi t h 

Tayl or  and t hat  Tayl or  under st ood i t .   We woul d al so have t o 

assume t hat  Tayl or  mi sr epr esent ed t o t he cour t  t hat  he had 

r ecei ved,  r ead,  and under st ood t he compl ai nt  and pl ea 

quest i onnai r e f or m.   " [ I ] f  a def endant  does under st and t he 

char ge and t he ef f ect s of  hi s pl ea,  he shoul d not  be per mi t t ed 

t o game t he syst em by t aki ng advant age of  j udi c i al  mi st akes. "   

Br own,  293 Wi s.  2d 594,  ¶37.   " We do not  embr ace a f or mal i st i c 

appl i cat i on of  t he Banger t  r equi r ement s t hat  woul d r esul t  i n t he 

abj ur i ng of  a def endant ' s r epr esent at i ons i n open cour t  f or  

i nsubst ant i al  def ect s. "   Cr oss,  326 Wi s.  2d 492,  ¶32.   The 

f ai l ur e t o speci f i cal l y r ef er ence t he t wo- year  r epeat er  penal t y  

enhancer  at  t he pl ea hear i ng i s,  on r evi ew of  t hi s r ecor d,  an 

" i nsubst ant i al  def ect "  such t hat  an evi dent i ar y  hear i ng i s not  

r equi r ed t o det er mi ne i f  Tayl or  ent er ed hi s pl ea knowi ngl y,  
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i nt el l i gent l y,  and vol unt ar i l y .   A Banger t  v i ol at i on occur s,  and 

a hear i ng i s r equi r ed,  when t he pl ea i s not  ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y .   No such hear i ng i s r equi r ed 

her e because t hi s r ecor d r ef l ect s t hat  Tayl or  i ndeed pl ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   He knew of  t he 

ei ght - year  maxi mum t er m of  i mpr i sonment ,  and i n any event ,  he 

was ver bal l y i nf or med by t he cour t  at  t he pl ea hear i ng of  t he 

sent ence t hat  he act ual l y r ecei ved.  

¶40 The cer t i f i cat i on f r om t he cour t  of  appeal s poi nt s out  

t hat  i t  i s  uncl ear ,  af t er  Cr oss and Br own,  whet her  under st andi ng 

t he pot ent i al  penal t y dur i ng t he pl ea col l oquy can pr oper l y be 

deemed har ml ess er r or ,  and i f  so,  wher e i n t he anal yt i cal  

f r amewor k of  Banger t  such a det er mi nat i on shoul d be made.   

Tayl or  and t he St at e agr ee,  but  f or  di f f er ent  r easons,  t hat  t he 

har ml ess er r or  doct r i ne shoul d not  appl y t o t hi s case.   We al so 

agr ee t hat  her e t he har ml ess er r or  does not  appl y. 10  Tayl or  

ar gues t hat  t hi s er r or  was not  " har ml ess"  because " t he unknowi ng 

pl ea i s i t sel f  t he har m caused by t he cour t ' s  er r or . "   The St at e 

ar gues t hat  no case has ever  appl i ed t he har ml ess er r or  doct r i ne 

                                                 
10 Tayl or  ar gues t hat  i n addi t i on t o Cr oss,  326 Wi s.  2d 492,  

anot her  Wi sconsi n case l ends suppor t  t o t he pr oposi t i on t hat  
er r oneous i nf or mat i on about  t he possi bl e sent ence i s not  
" har ml ess"  s i mpl y because t he def endant  r ecei ved a sent ence 
wi t hi n t he er r oneous r ange gi ven.   See St at e v.  Mohr ,  201 
Wi s.  2d 693,  549 N. W. 2d 497 ( Ct .  App.  1996) .   We need not  
addr ess Tayl or ' s  ar gument ,  s i nce we det er mi ne t hat  nei t her  Cr oss 
nor  St at e v.  Br own,  2006 WI  100,  293 Wi s.  2d 594,  716 
N. W. 2d 906,  adopt ed t he har ml ess er r or  anal ysi s when anal yzi ng a 
def endant ' s mot i on t o wi t hdr aw a gui l t y or  no cont est  pl ea based 
on an al l eged vi ol at i on of  Wi s.  St at .  § 971. 08 or  ot her  cour t -
mandat ed dut y dur i ng t he pl ea col l oquy.    
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t o t he Banger t  f r amewor k,  and t hat  t he pr oper  f ocus i s whet her  

f ai l ur e t o wi t hdr aw Tayl or ' s pl ea woul d r esul t  i n a mani f est  

i nj ust i ce.   I n t hi s case,  t he c i r cui t  cour t  det er mi ned t hat ,  

under  Br own,  s i nce Tayl or  was i nf or med of  and act ual l y r ecei ved 

a s i x- year  t er m of  i mpr i sonment ,  any er r or  was " har ml ess. "  

¶41 Br own,  however ,  was not  a har ml ess er r or  case.   The 

cour t  di d not  under t ake t he har ml ess er r or  anal ysi s.   I nst ead,  

i n Br own,  t he cour t  consi der ed whet her  t he def endant  ent er ed hi s 

pl ea knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .    Br own al l eged 

t hat  t he c i r cui t  cour t  f ai l ed t o enumer at e t he el ement s of  t he 

char ges t o whi ch he pl ed gui l t y ,  f ai l ed t o i nf or m hi m of  t he 

const i t ut i onal  r i ght s he wai ved by pl eadi ng gui l t y,  and f ai l ed 

t o adequat el y expl ai n t he pot ent i al  puni shment  he f aced.   Br own,  

293 Wi s.  2d 594,  ¶3.   The cour t  concl uded t hat  Br own was 

ent i t l ed t o a Banger t  hear i ng based on t he ci r cui t  cour t ' s  

f ai l ur e t o i nf or m hi m of  t he el ement s of  t he cr i me and t he 

ci r cui t  cour t ' s  f ai l ur e t o i nf or m hi m t hat  when he pl ed,  he was 

wai vi ng cer t ai n const i t ut i onal  r i ght s.   I d. ,  ¶¶66,  77.   Whi l e 

Br own di d make t wo shor t  r ef er ences t o har ml essness,  i t  c l ear l y 

di d not  engage i n a har ml ess er r or  anal ysi s. 11  For  exampl e,  
                                                 

11 See St at e v.  Mar t i n,  2012 WI  96,  ¶¶45- 46,  343 
Wi s.  2d 278,  816 N. W. 2d 270.  

Nor  di d Cr oss under t ake t he har ml ess er r or  anal ysi s.   The 
onl y t i me Cr oss ment i oned har ml ess er r or  was i n t he cont ext  of  
di scussi ng f eder al  r ul es t hat  suppor t  t he pr oposi t i on t hat  not  
ever y pl ea col l oquy er r or  shoul d r esul t  i n wi t hdr awal :  " Rul e 
11( h)  st at es t hat  any ' var i ance f r om t he r equi r ement s of  t hi s 
r ul e i s har ml ess er r or  i f  i t  does not  af f ect  subst ant i al  
r i ght s. ' "   Cr oss,  326 Wi s.  2d 492,  ¶36 ( c i t i ng Fed.  R.  Cr i m.  P.  
11( h) ) .    
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Br own not ed t hat  i f  a def endant ' s Banger t  mot i on does not  

pr oper l y al l ege t hat  t he def endant  l acked under st andi ng wi t h 

r egar d t o t he pl ea,  " any shor t comi ng i n t he pl ea col l oquy i s 

har ml ess. "   I d. ,  ¶63.   Br own i nst r uct s t hat  bef or e t he def endant  

i s ent i t l ed t o a hear i ng on a mot i on t o wi t hdr aw a gui l t y or  no 

cont est  pl ea,  t he def endant ' s Banger t  mot i on must  sat i sf y t wo 

r equi r ement s:  ( 1)  i t  must  make a pr i ma f aci e showi ng of  a 

v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t - mandat ed 

dut y,  and ( 2)  i t  must  al l ege t hat  t he def endant  di d not  know or  

under st and t he i nf or mat i on t hat  shoul d have been pr ovi ded at  t he 

pl ea hear i ng.   I d. ,  ¶39.   Br own al so used t he phr ase " har ml ess"  

when i t  concl uded t hat  even i f  t he cour t  had er r ed by not  

t el l i ng Br own t hat  hi s sent ences coul d r un consecut i vel y,  i t  

woul d be " har ml ess"  because Br own' s t ot al  sent ence was not  

gr eat er  t han t he sent ence he was i nf or med he coul d r ecei ve.   

I d. ,  ¶78.   Much l i ke t he case we have bef or e us t oday,  t he Br own 

                                                                                                                                                             
I n a cour t  of  appeal s case,  St at e v.  Johnson,  t he cour t  

f ocused mai nl y on whet her  f ai l ur e t o al l ow t he def endant  t o 
wi t hdr aw hi s pl ea woul d r esul t  i n mani f est  i nj ust i ce wher e t he 
ci r cui t  cour t  f ai l ed t o i nf or m t he def endant  t hat  i t  was not  
bound by t he pl ea agr eement .   2012 WI  App 21,  339 Wi s.  2d 421,  
811 N. W. 2d 441.   The cour t  al so not ed t hat  under  Cr oss,  t hi s was 
a har ml ess er r or .   I d. ,  ¶¶14- 15.   We not e t hat  t he " har ml ess 
er r or "  doct r i ne i s a di st i nct  l egal  anal ysi s.   See Mar t i n,  343 
Wi s.  2d 278,  ¶¶45- 46.   We r epeat ,  however ,  t hat  nei t her  Br own 
nor  Cr oss under t ook t he har ml ess er r or  anal ysi s;  nor  does t hi s 
cour t  t oday under t ake t he har ml ess er r or  anal ysi s t o det er mi ne 
whet her  t he def endant  may wi t hdr aw hi s pl ea af t er  al l egi ng a 
v i ol at i on of  t he cour t ' s  Wi s.  St at .  § 971. 08 or  ot her  mandat ed 
dut i es.   Rat her ,  t he f ocus i s on whet her  t he def endant ' s pl ea 
was ent er ed knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y ,  and 
whet her  t he def endant  i s ot her wi se abl e t o pr ove t hat  f ai l ur e t o 
wi t hdr aw t he pl ea woul d r esul t  i n a mani f est  i nj ust i ce.    
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cour t  det er mi ned t hat  t hi s " er r or "  di d not  pr event  Br own' s pl ea 

f r om bei ng knowi ng,  i nt el l i gent ,  and vol unt ar y because i t  i s  a 

" r easonabl e concl usi on when a def endant  i s conf r ont ed wi t h 

mul t i pl e char ges [ ]  t hat  t he def endant  coul d f ace mul t i pl e 

puni shment s. "   I d.    

¶42 As i n Br own,  i t  i s  a " r easonabl e concl usi on"  t hat  

Tayl or  under st ood t hat  he f aced an enhanced penal t y s i nce he was 

char ged wi t h a r epeat er  penal t y enhancer .   The cour t  i nf or med 

Tayl or  of  t he r epeat er  al l egat i on sever al  t i mes at  t he pl ea 

col l oquy,  and t he r ecor d pr ovi des cl ear  evi dence t hat  Tayl or  was 

awar e of  t he addi t i onal  t wo- year  t er m of  i mpr i sonment  he f aced 

because of  t he r epeat er  al l egat i on.   Al so,  Tayl or ' s act ual  

sent ence,  l i ke Br own' s,  di d not  exceed t he si x- year  t er m of  

i mpr i sonment  t hat  t he cour t ,  at  t he pl ea hear i ng,  speci f i cal l y  

i nf or med hi m t hat  he coul d r ecei ve.   Thus,  under  t he pr ecedent  

of  Cr oss and Br own,  we concl ude t hat  t he c i r cui t  cour t ' s  f ai l ur e 

at  t he pl ea hear i ng t o i nf or m Tayl or  of  t he addi t i onal  t wo- year  

t er m of  i mpr i sonment  does not  r ender  Tayl or ' s pl ea not  knowi ng,  

i nt el l i gent ,  and vol unt ar y,  and t he ci r cui t  cour t  di d not  er r  by 
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denyi ng Tayl or ' s pl ea wi t hdr awal  mot i on wi t hout  hol di ng a 

Banger t  hear i ng. 12   

B.  Mani f est  I nj ust i ce 

¶43 Tayl or ' s r equest  f or  pl ea wi t hdr awal  i s pr oper l y 

anal yzed under  t he mani f est  i nj ust i ce f r amewor k.   Tayl or  has not  

pr oven t hat  wi t hdr awal  i s necessar y t o cor r ect  a mani f est  

i nj ust i ce.  

1.  Fol l owi ng t he Pr ecedent  of  Cai n,  Tayl or ' s Mot i on i s Pr oper l y 
Anal yzed under  t he Mani f est  I nj ust i ce Fr amewor k 

                                                 
12 I n t hi s opi ni on,  we af f or d due r espect  t o l ongst andi ng 

pr ecedent  whi ch r equi r es t hat  bef or e t he cour t  accept s a gui l t y 
or  no cont est  pl ea,  i t  must  " det er mi ne t hat  t he pl ea i s made 
vol unt ar i l y  wi t h under st andi ng of  t he nat ur e of  t he char ge and 
t he pot ent i al  puni shment  i f  convi ct ed. "   Wi s.  St at .  
§ 971. 08( 1) ( a) ;  Br own,  293 Wi s.  2d 594,  ¶35 ( r equi r i ng t he cour t  
at  t he pl ea col l oquy t o " [ e] st abl i sh t he def endant ' s 
under st andi ng of  t he nat ur e of  t he cr i me wi t h whi ch he i s 
char ged and t he r ange of  puni shment s t o whi ch he i s subj ect i ng 
hi msel f  by ent er i ng a pl ea. " ) .   The di ssent  i ncor r ect l y i mpl i es 
t hat  t he def endant  cannot  knowi ngl y,  i nt el l i gent l y,  and 
vol unt ar i l y  ent er  a pl ea wi t hout  bei ng speci f i cal l y advi sed of  
t he pot ent i al  maxi mum t er m of  conf i nement  and al so t he pot ent i al  
maxi mum t er m of  ext ended super vi s i on.   Di ssent ,  ¶116.   We have 
never  hel d,  and we do not  hol d t oday,  t hat  t he cour t  must  par se 
out  and speci f i cal l y advi se t he def endant  of  t he pot ent i al  t er m 
of  conf i nement  and al so t he pot ent i al  t er m of  ext ended 
super vi s i on at  t he pl ea col l oquy.   I n f act ,  t o so advi se a 
def endant  coul d be mi sl eadi ng si nce a def endant ' s i ni t i al  t er m 
of  conf i nement  may be i ncr eased dur i ng t he conf i nement  phase or  
t he ext ended super vi s i on phase.   See Wi s.  St at .  § 302. 113( 3) ( a)  
( " I f  an i nmat e subj ect  t o t hi s sect i on v i ol at es any r egul at i on 
of  t he pr i son or  r ef uses or  negl ect s t o per f or m r equi r ed or  
assi gned dut i es,  t he depar t ment  may ext end t he t er m of  
conf i nement  i n pr i son por t i on of  t he i nmat e' s bi f ur cat ed 
sent ence. " ) ;  § 302. 113( 9) ( am)  ( s t at i ng t hat  i f  per son vi ol at es a 
condi t i on of  ext ended super vi s i on,  super vi s i on can be r evoked 
and t he per son or der ed t o r et ur n t o conf i nement  f or  a t i me not  
exceedi ng r emai ni ng t i me on t he bi f ur cat ed sent ence) .    
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¶44 Tayl or  i s ar gui ng t hat  because t he ci r cui t  cour t  di d 

not  ver bal l y i nf or m hi m at  t he pl ea hear i ng of  t he pot ent i al ,  

addi t i onal  t wo- year  t er m of  i mpr i sonment  f r om t he r epeat er  

al l egat i on,  hi s  ent i r e pl ea i s  not  knowi ng,  i nt el l i gent ,  and 

vol unt ar y.   Tayl or  ar gues t hat  he i s ent i t l ed t o a Banger t  

hear i ng and t hat  he shoul d be abl e t o wi t hdr aw hi s ent i r e pl ea 

based on hi s al l eged l ack of  knowl edge of  t he addi t i onal  t wo-

year  t er m of  i mpr i sonment  f r om t he r epeat er  al l egat i on.   

However ,  t he f act  t hat  t he c i r cui t  cour t  di d not  ver bal l y 

di scuss t he addi t i onal  t wo- year  t er m of  i mpr i sonment  at  t he pl ea 

hear i ng,  whi l e not  i deal ,  does not  aut omat i cal l y t r i gger  a 

hear i ng under  Banger t  and i t s pr ogeny.    

¶45 We r ej ect  Tayl or ' s ar gument ——t hat  because he was not  

speci f i cal l y,  ver bal l y advi sed by t he c i r cui t  cour t  at  t he pl ea 

hear i ng of  t he pot ent i al ,  addi t i onal  t wo- year  t er m of  

i mpr i sonment  f r om t he al l eged r epeat er ,  hi s ent i r e pl ea i s not  

knowi ng,  i nt el l i gent ,  and vol unt ar y——because he di d i n f act  

pl ead knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  t o t he 

under l y i ng cr i me of  ut t er i ng a f or ger y.   At  t he pl ea hear i ng,  

t he cour t  di d ver bal l y i nf or m Tayl or  t hat  he f aced a maxi mum 

t er m of  i mpr i sonment  of  s i x year s f or  t he under l y i ng char ge of  
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ut t er i ng a f or ger y. 13  See supr a,  ¶16.   Tayl or  does not  ar gue 

t hat  he di d not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  pl ead 

t o t he under l y i ng char ge of  ut t er i ng a f or ger y,  whi ch he knew 

car r i ed a s i x- year  t er m of  i mpr i sonment .   Mor eover ,  Tayl or  never  

ar gued t hat  t he r epeat er  al l egat i on shoul d be di smi ssed because 

of  t he pl ea hear i ng def i c i ency. 14  I nst ead,  Tayl or  ar gues t hat  

t he ent i r e pl ea shoul d be wi t hdr awn because he di d not  know of  

t he addi t i onal  t wo- year  t er m of  i mpr i sonment  f r om t he r epeat er  

al l egat i on. 15  The r ecor d r ef l ect s t hat  Tayl or  i n f act  r ecei ved a 

                                                 
13 As we not ed i n Par t  I I I . A.  above,  i f  a def endant  i s gi ven 

a sent ence gr eat er  t han t hat  aut hor i zed by l aw,  pr esumabl y 
i ncl udi ng " an er r or  i n t he under st andi ng of  t he possi bl e maxi mum 
penal t y, "  t he pr oper  r emedy f or  t hat  er r or  i s t o commut e t he 
sent ence,  not  pl ea wi t hdr awal .   Cr oss,  326 Wi s.  2d 492,  ¶34.   
Thus,  had Tayl or  act ual l y been sent enced t o t he f ul l  ei ght  
year s,  Wi s.  St at .  § 973. 13 woul d have appl i ed t o commut e hi s 
sent ence t o s i x year s,  whi ch woul d be t he amount  aut hor i zed by 
l aw.  

14 Cl ear l y,  t he c i r cui t  cour t  coul d consi der  hi s pr i or  
cr i mi nal  convi ct i ons at  sent enci ng r egar dl ess of  whet her  t he 
St at e char ged Tayl or  as a r epeat er .    

15 Unl i ke i n Banger t ,  wher e t he er r or  was a f ai l ur e t o 
advi se t he def endant  of  t he pot ent i al  sent ence f or  t he 
under l y i ng cr i me,  Tayl or ' s ar gument  r el at es onl y  t o t he t wo- year  
r epeat er ,  not  t he penal t y f or  t he under l y i ng cr i me.    
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s i x- year  t er m of  i mpr i sonment .   As pr evi ousl y di scussed,  Tayl or  

knew t hat  t he char ges car r i ed a maxi mum ei ght - year  t er m of  

i mpr i sonment .  

¶46 I n addi t i on,  r ecent  pr ecedent  and t he r ecor d i n t hi s 

case do not  suppor t  Tayl or ' s ar gument .   We ar e bound by t he 

pr ecedent  of  Cai n,  342 Wi s.  2d 1.   Tayl or ' s ar gument  f or  pl ea 

wi t hdr awal  i s r emar kabl y s i mi l ar  t o t he unsuccessf ul  ar gument  

pr esent ed by Cai n.   Cai n pl ed no cont est  t o manuf act ur i ng 

t et r ahydr ocannabi nol  ( THC)  i n an amount  of  mor e t han f our  but  

l ess t han t went y mar i j uana pl ant s.   I d. ,  ¶¶5- 6.   Cai n ar gued 

t hat  he shoul d be al l owed t o wi t hdr aw hi s pl ea because he 

admi t t ed t o manuf act ur i ng onl y f our  pl ant s,  not  mor e t han f our  

pl ant s.   I d. ,  ¶27.   Li ke Tayl or ,  Cai n f aced an enhanced penal t y 

                                                                                                                                                             
Fur t her ,  under  St at e v.  Har r i s,  t he cour t  can appl y a 

r epeat er  enhancement  onl y i f  i t  seeks t o sent ence t he def endant  
t o a gr eat er  amount  t han t he maxi mum al l owed f or  t he under l y i ng 
of f ense.   119 Wi s.  2d 612,  619,  350 N. W. 2d 633 ( 1984) .   I n t hi s 
case,  s i nce t he ci r cui t  cour t  sent enced Tayl or  t o onl y s i x 
year s,  t he sent ence enhancement  f r om t he r epeat er  al l egat i on 
never  appl i ed.   Ther ef or e,  t hi s case i s di st i ngui shabl e f r om 
Banger t ;  Tayl or  cannot  ar gue t hat  hi s pl ea t o t he under l y i ng 
f or ger y was not  knowi ng,  i nt el l i gent ,  and vol unt ar y because t he 
cour t  di d not  v i ol at e any mandat ed dut y wi t h r egar d t o t hat  
char ge.   The pr oper  r emedy f or  f ai l ur e t o i nf or m t he def endant  
of  an addi t i onal  t wo- year  penal t y f r om t he r epeat er  al l egat i on 
woul d be t o commut e t hat  par t  of  t he sent ence under  Wi s.  St at .  
§ 973. 13,  not  wi t hdr awal  of  t he ent i r e pl ea.   That  r emedy i s not  
necessar y her e,  s i nce Tayl or  was gi ven a s i x- year  t er m of  
i mpr i sonment .  
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i f  he pl ed t o manuf act ur i ng mor e t han f our  pl ant s. 16  The cour t  

anal yzed Cai n' s ar gument  under  t he mani f est  i nj ust i ce f r amewor k,  

not  under  t he Banger t  f r amewor k.   I d. ,  ¶¶33- 37.   Looki ng at  t he 

ent i r e r ecor d of  t he pr oceedi ngs——i ncl udi ng document s and 

st at ement s f r om Cai n and hi s at t or ney t hat  i ndi cat ed a number  of  

pl ant s gr eat er  t han f our ——t he cour t  det er mi ned t hat  Cai n had not  

met  hi s bur den t o show t hat  pl ea wi t hdr awal  was necessar y t o 

cor r ect  a mani f est  i nj ust i ce.   I d. ,  ¶37.    

¶47 I n t hi s case,  t he cr ux of  Tayl or ' s ar gument  i s t hat  he 

di d not  know or  under st and t he pot ent i al ,  addi t i onal  t wo- year  

t er m of  i mpr i sonment  f r om t he r epeat er  al l egat i on at  t he t i me he 

ent er ed hi s pl ea.   Under  t he l ogi c of  Cai n,  Tayl or ' s c l ai m i s 

pr oper l y anal yzed under  t he mani f est  i nj ust i ce f r amewor k.  

2.  Tayl or  has not  Pr oven t hat  Pl ea Wi t hdr awal  i s Necessar y t o 
Cor r ect  a Mani f est  I nj ust i ce 

¶48 The ci r cui t  cour t  has di scr et i on t o det er mi ne whet her  

a pl ea shoul d be wi t hdr awn,  and a pl ea wi l l  not  be di st ur bed 

unl ess t he def endant  est abl i shes by c l ear  and convi nci ng 

evi dence t hat  f ai l ur e t o wi t hdr aw t he gui l t y or  no cont est  pl ea 

wi l l  r esul t  i n a mani f est  i nj ust i ce.   Cr oss,  326 Wi s.  2d 492,  

¶20 ( c i t i ng Tr ochi nski ,  253 Wi s.  2d 38,  ¶15;  Thomas,  232 

Wi s.  2d 714,  ¶16) .   The cl ear  and convi nci ng st andar d f or  pl ea 

                                                 
16 Under  Wi s.  St at .  § 961. 41( 1m) ( h) ,  manuf act ur i ng f our  or  

l ess mar i j uana pl ant s i s a Cl ass I  f el ony,  and manuf act ur i ng 
mor e t han f our  but  l ess t han t went y pl ant s i s a Cl ass H f el ony.   
The maxi mum t er m of  i mpr i sonment  f or  a Cl ass I  f el ony i s t hr ee 
year s and si x mont hs,  and t he maxi mum t er m of  i mpr i sonment  f or  a 
Cl ass H f el ony i s s i x year s.   Wi s.  St at .  § 939. 50( 3) ( h) ——( i ) .    
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wi t hdr awal  af t er  sent enci ng,  whi ch i s hi gher  t han t he " f ai r  and 

j ust "  st andar d bef or e sent enci ng,  " r ef l ect s t he St at e' s i nt er est  

i n t he f i nal i t y of  convi ct i ons,  and r ef l ect s t he f act  t hat  t he 

pr esumpt i on of  i nnocence no l onger  exi st s. "   I d. ,  ¶42.   The 

hi gher  bur den " i s a det er r ent  t o def endant s t est i ng t he wat er s 

f or  possi bl e puni shment s. "   St at e v.  Nawr ocke,  193 Wi s.  2d 373,  

379- 80,  534 N. W. 2d 624 ( Ct .  App.  1995)  ( c i t i ng St at e v.  Boot h,  

142 Wi s.  2d 232,  237,  418 N. W. 2d 20 ( Ct .  App.  1987) ) .    

¶49 Showi ng t hat  a pl ea was not  ent er ed knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  i s  one way t o pr ove a mani f est  

i nj ust i ce.   The def endant  can ot her wi se est abl i sh a mani f est  

i nj ust i ce by showi ng t hat  t her e has been a " ser i ous f l aw i n t he 

f undament al  i nt egr i t y of  t he pl ea. "   I d.  at  379.   Di sappoi nt ment  

i n t he event ual  puni shment  does not  r i se t o t he l evel  of  a 

mani f est  i nj ust i ce.   I d.   Pr i or  cases have r ecogni zed 

nonexhaust i ve exampl es of  mani f est  i nj ust i ce:  

( 1)  i nef f ect i ve assi st ance of  counsel ;  ( 2)  t he 
def endant  di d not  per sonal l y ent er  or  r at i f y t he pl ea;  
( 3)  t he pl ea was i nvol unt ar y;  ( 4)  t he pr osecut or  
f ai l ed t o f ul f i l l  t he pl ea agr eement ;  ( 5)  t he 
def endant  di d not  r ecei ve t he concessi ons t ent at i vel y 
or  f ul l y  concur r ed i n by t he cour t ,  and t he def endant  
di d not  r eaf f i r m t he pl ea af t er  bei ng t ol d t hat  t he 
cour t  no l onger  concur r ed i n t he agr eement ;  and,  ( 6)  
t he cour t  had agr eed t hat  t he def endant  coul d wi t hdr aw 
t he pl ea i f  t he cour t  devi at ed f r om t he pl ea 
agr eement .  

St at e v.  Kr i eger ,  163 Wi s.  2d 241,  251 n. 6,  471 N. W. 2d 599 ( Ct .  

App.  1991)  ( c i t i ng ABA St andar ds f or  Cr i mi nal  Just i ce sec.  14-
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2. 1( b) ( i i ) ( A) ——( F)  ( 2d ed.  1980 & Supp.  1986) ) . 17  " The r evi ewi ng 

cour t  l ooks at  t he ent i r et y of  t he r ecor d t o det er mi ne whet her ,  

consi der ed as a whol e,  t he r ecor d suppor t s t he asser t i on t hat  

mani f est  i nj ust i ce wi l l  occur  i f  t he pl ea i s not  wi t hdr awn. "   

Cai n,  342 Wi s.  2d 1,  ¶31.    

¶50 I n t hi s case,  t he St at e ar gues t hat  t he mani f est  

i nj ust i ce t est  under  Reppi n gover ns whet her  Tayl or  shoul d be 

al l owed t o wi t hdr aw hi s pl ea. 18  St at e v.  Reppi n,  35 Wi s.  2d 377,  

381,  151 N. W. 2d 9 ( 1967) .   The St at e ar gues t hat  i n Reppi n,  t hi s  

                                                 
17 See al so St at e v.  Cai n,  2012 WI  68,  ¶26,  342 Wi s.  2d 1,  

816 N. W. 2d 177.   I n addi t i on t o adopt i ng t he ABA' s exampl es of  
mani f est  i nj ust i ce,  Wi sconsi n cour t s have f ound t hat  t her e may 
be mani f est  i nj ust i ce i n ot her  s i t uat i ons.   I d. ,  ¶26 n. 6.   For  
exampl e,  def endant s have pr evi ousl y at t empt ed t o over t ur n a 
convi ct i on or  wi t hdr aw a gui l t y or  no cont est  pl ea wher e new 
evi dence was di scover ed.   See St at e v.  Kr i eger ,  163 Wi s.  2d 241,  
471 N. W. 2d 599 ( Ct .  App.  1991) ;  St at e v.  Nawr ocke,  193 
Wi s.  2d 373,  534 N. W. 2d 624 ( Ct .  App.  1995) .   Mani f est  i nj ust i ce 
al so occur s i f  t he c i r cui t  cour t  f ai l s  t o est abl i sh a f act ual  
basi s t hat ,  as admi t t ed by t he def endant ,  const i t ut es t he 
of f ense pl eaded t o.   St at e v.  Thomas,  2000 WI  13,  ¶17,  232 
Wi s.  2d 714,  605 N. W. 2d 836 ( c i t at i on omi t t ed) .   See al so 9 
Chr i st i ne M.  Wi seman & Mi chael  Tobi n,  Wi sconsi n Pr act i ce Ser i es:  
Cr i mi nal  Pr act i ce & Pr ocedur e § 23: 32 ( 2d ed.  2008 & Supp.  
2012) .    

18 The St at e' s ar gument  goes f ur t her ,  ar gui ng t hat  St at e v.  
Reppi n,  35 Wi s.  2d 377,  151 N. W. 2d 9 ( 1967)  i s t he onl y st andar d 
t hat  shoul d gover n t he wi t hdr awal  of  Tayl or ' s pl ea and t hat  t he 
Reppi n st andar d sur vi ves af t er  Banger t ,  Br own,  and Cr oss.   The 
St at e ar gues t hat  Banger t  and i t s pr ogeny have shi f t ed t he 
bur den,  but  t hat  i n t hi s case,  t he mani f est  i nj ust i ce st andar d 
i s t he onl y t est  necessar y t o det er mi ne i f  Tayl or  may wi t hdr aw 
hi s pl ea.   However ,  when a def endant  seeks t o wi t hdr aw hi s pl ea 
based on an al l eged vi ol at i on of  Wi s.  St at .  § 971. 08 or  ot her  
cour t - mandat ed dut y,  t he cour t  shoul d anal yze t he al l eged er r or  
under  Banger t  and,  i f  necessi t at ed by t he def endant ' s mot i on,  
under  t he mani f est  i nj ust i ce st andar d.  
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cour t  adopt ed t he ABA' s exampl es of  what  const i t ut es mani f est  

i nj ust i ce,  see i d.  at  385- 86 & n. 2,  and t hat  t he ABA comment ar y 

expr essl y st at ed t hat  " [ f ] or  exampl e,  i f  t he j udge mi sst at es t he 

maxi mum penal t y as bei ng l ower  t han t hat  pr ovi ded by l aw but  t he 

def endant ' s sent ence does not  exceed t hat  st at ed as possi bl e by 

t he j udge,  t her e i s no mani f est  i nj ust i ce. "   ABA St andar ds f or  

Cr i mi nal  Just i ce,  Comment ar y t o St andar d 14- 2. 1( b) ( i i ) .    

¶51 Tayl or  ar gues t hat  t he Reppi n mani f est  i nj ust i ce t est  

has been suppl ant ed by t he Banger t  l i ne of  cases.   Tayl or  al so 

ar gues t hat  even i f  t her e wer e st i l l  a Reppi n st andar d,  t he 

Reppi n case st at ed t hat  t he f our  exampl es of  mani f est  i nj ust i ce 

i t  adopt ed wer e not  exhaust i ve,  and t hat  t he Reppi n case di d not  

adopt  t he ABA comment ar y upon whi ch t he St at e r el i es.    

¶52 I n t hi s case,  Tayl or  has not  est abl i shed by c l ear  and 

convi nci ng evi dence t hat  wi t hdr awal  of  hi s pl ea i s necessar y t o 

cor r ect  a mani f est  i nj ust i ce.   Tayl or  has not  demonst r at ed t hat  

t her e was a " ser i ous f l aw i n t he f undament al  i nt egr i t y of  t he 

pl ea. "   Nawr ocke,  193 Wi s.  2d at  379.   Fi r st ,  t he c i r cui t  cour t  

i nf or med Tayl or  t hat  he coul d r ecei ve a maxi mum t er m of  

i mpr i sonment  of  s i x year s.   Tayl or  r ecei ved a s i x- year  t er m of  

i mpr i sonment . 19  I n ot her  wor ds,  Tayl or  r ecei ved a sent ence t hat  

he was ver bal l y i nf or med he coul d r ecei ve.    

                                                 
19 The sent enci ng t r anscr i pt  evi nces t he j udge' s bel i ef  t hat  

Tayl or  i s a habi t ual  cr i mi nal  who deser ves t he maxi mum possi bl e 
puni shment :  

You' ve been gi ven ever y oppor t uni t y i n t he 
communi t y,  Mr .  Tayl or ,  and I  wi sh t hat  i t  was a 
s i t uat i on t hat  I  coul d i mpose pr obat i on,  but  i t ' s  not .   
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¶53 As pr evi ousl y di scussed,  t hi s r ecor d makes i t  

abundant l y c l ear  t hat  Tayl or  was i nf or med of  t he pot ent i al  

ei ght - year  t er m of  i mpr i sonment .   Ther e wer e sever al  cour t  

hear i ngs t hat  pr eceded hi s pl ea wher e t he char ges and penal t i es 

wer e di scussed.   To concl ude now t hat  he di d not  know of  t he 

penal t y enhancer ,  we woul d have t o assume t hat  bot h Tayl or  and 

hi s at t or ney r epeat edl y mi sr epr esent ed t o t he cour t  t hat  t hey 

had r ecei ved,  r ead,  and under st ood t he cr i mi nal  compl ai nt ,  

i nf or mat i on,  and pl ea quest i onnai r e.   Based on t he r ecor d,  we 

concl ude t hat  Tayl or  was awar e of  t he pot ent i al  ei ght - year  t er m 

of  i mpr i sonment .    

¶54 Ther ef or e,  i t  was not  mani f est l y unj ust  t o deny 

Tayl or ' s mot i on t o wi t hdr aw hi s no cont est  pl ea wher e ( 1)  t he 

c i r cui t  cour t  i nf or med Tayl or  at  t he pl ea col l oquy t hat  he coul d 

r ecei ve a s i x- year  t er m of  i mpr i sonment ;  ( 2)  Tayl or  act ual l y 

r ecei ved a s i x- year  t er m of  i mpr i sonment ;  and ( 3)  t he r ecor d i s 

                                                                                                                                                             
The t i me has come,  Mr .  Tayl or ,  f or  you t o f eel  t he 
s i gni f i cant  consequences of  a pr i son t er m because 
you' ve ear ned t hat .   You' ve ear ned t hat  by j ust  s i mpl y 
cont i nui ng on your  own sel f i sh r oad i n l i f e.  

You' ve had your  pr obat i ons r evoked f i ve 
t i mes.  .  .  .  

 .  .  .  .  

 You' ve l i ved a cr i mi nal  l i f est y l e,  Mr .  Tayl or ,  
and i t ' s  not  goi ng t o st op unt i l  you deci de t o make i t  
st op,  and I  can' t  l et  you f r ee i n t he communi t y t o 
make mor e vi ct i ms.   Our  communi t y i s t i r ed of  t hat .   
Ever yt hi ng t hat  coul d be done f or  you i n t hi s 
communi t y and ot her s has been done.  
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abundant l y c l ear  t hat  Tayl or  was nonet hel ess awar e of  t he t wo-

year  penal t y enhancer  f r om t he al l eged r epeat er .  

I V.  CONCLUSI ON 

¶55 We hol d t hat  t he def endant ' s pl ea was ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  when t he r ecor d makes 

cl ear  t hat  t he def endant  knew t he maxi mum penal t y t hat  coul d be 

i mposed and was ver bal l y i nf or med at  t he pl ea hear i ng of  t he 

penal t y t hat  he r ecei ved.   Ther ef or e,  t he c i r cui t  cour t  di d not  

er r  by denyi ng Tayl or ' s post convi ct i on mot i on t o wi t hdr aw hi s no 

cont est  pl ea.    

¶56 Fur t her ,  pl ea wi t hdr awal  " r emai ns i n t he di scr et i on of  

t he c i r cui t  cour t  and wi l l  not  be di st ur bed unl ess t he def endant  

shows t hat  i t  i s  necessar y t o cor r ect  a mani f est  i nj ust i ce. "   

Cr oss,  326 Wi s.  2d 492,  ¶4;  Cai n,  342 Wi s.  2d 1,  ¶20.   Tayl or  

has not  demonst r at ed t hat  wi t hdr awal  of  hi s pl ea i s necessar y t o 

cor r ect  a mani f est  i nj ust i ce.    

By the Court.—The j udgment  and or der  of  t he c i r cui t  cour t  

i s  af f i r med.  
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¶57 DAVI D T.  PROSSER,  J.    (concurring).  Thi s case 

r equi r es t he cour t  t o addr ess an al l eged Banger t  v i ol at i on;  t hat  

i s ,  an al l eged vi ol at i on of  Wi s.  St at .  § 971. 08,  or  ot her  

mandat or y r equi r ement s f or  a pl ea col l oquy,  set  out  i n St at e v.  

Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) ,  and subsequent  

cases such as St at e v.  Br own,  2006 WI  100,  293 Wi s.  2d 594,  716 

N. W. 2d 906,  and St at e v.  Cr oss,  2010 WI  70,  326 Wi s.  2d 492,  786 

N. W. 2d 64.  

¶58 The def endant  ent er ed a pl ea of  no cont est  t o a char ge 

of  ut t er i ng a f or ger y.   Af t er  he was sent enced,  he moved t o 

wi t hdr aw hi s pl ea on gr ounds t hat  t he pl ea was not  knowi ng,  

i nt el l i gent ,  and vol unt ar y.   Hi s mot i on r el i ed upon Banger t  

pr i nci pl es,  al l egi ng,  f i r st ,  t hat  hi s pl ea col l oquy was 

def i c i ent  because t he cour t  di d not  i nf or m hi m of  t he cor r ect  

maxi mum penal t y f or  a convi ct i on under  Wi s.  St at .  

§ 939. 50( 3) ( h) ,  wi t h a r epeat er  enhancement  under  Wi s.  St at .  

§ 939. 62( 1) ( b)  and ( 2) ;  and,  second,  t hat  he di d not  know or  

under st and t he cor r ect  maxi mum penal t y when he ent er ed hi s pl ea.  

¶59 The ci r cui t  cour t  deni ed t he def endant ' s 

post convi ct i on mot i on wi t hout  conduct i ng an evi dent i ar y hear i ng.   

Had such an evi dent i ar y hear i ng been hel d,  t he St at e woul d have 

been r equi r ed t o pr ove t hat  t he def endant ' s pl ea was knowi ng,  

i nt el l i gent ,  and vol unt ar y,  not wi t hst andi ng a def i c i ency i n t he 

pl ea col l oquy.  

¶60 Most  member s of  t he cour t  ar e sat i sf i ed t hat  t he 

def endant  i s not  ent i t l ed t o wi t hdr aw hi s pl ea because hi s pl ea 

was knowi ng,  i nt el l i gent ,  and vol unt ar y.   Most  member s of  t he 
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cour t  ar e wi l l i ng t o r each t hi s concl usi on wi t hout  af f or di ng t he 

def endant  a Banger t  hear i ng.  

¶61 The r eal  i ssue i n t hi s case i s why t he def endant  does 

not  get  a Banger t  hear i ng.   My pr i nci pal  pur pose i n wr i t i ng 

separ at el y i s t o addr ess t hi s i ssue.  

I  

¶62 Thi s cour t  has set  st andar ds t hat  a def endant  must  

meet  i f  he seeks t o wi t hdr aw hi s  pl ea.   See St at e v.  Cai n,  2012 

WI  68,  ¶24,  342 Wi s.  2d 1,  816 N. W. 2d 177.   When a def endant  

moves t o wi t hdr aw hi s pl ea bef or e sent enci ng,  t he c i r cui t  cour t  

shoul d f r eel y al l ow t he wi t hdr awal  i f  t he def endant  suppl i es any 

" f ai r  and j ust  r eason"  unl ess wi t hdr awal  woul d subst ant i al l y 

pr ej udi ce t he pr osecut i on.   I d.  ( quot i ng St at e v .  Jenki ns,  2007 

WI  96 ¶2,  303 Wi s.  2d 157,  736 N. W. 2d 240) .   Af t er  sent enci ng,  

however ,  t he def endant  must  show t hat  wi t hdr awal  i s necessar y t o 

cor r ect  a " mani f est  i nj ust i ce. "   I d.  ( quot i ng Jenki ns,  303 

Wi s.  2d 157,  ¶2 n. 2) .  

¶63 Thi s cour t  adopt ed " t he mani f est  i nj ust i ce t est "  i n 

St at e v.  Reppi n,  35 Wi s.  2d 377,  386,  151 N. W. 2d 9 ( 1967) .   The 

t est  was based on t he t ent at i ve dr af t  on St andar ds Rel at i ng t o 

Pl eas of  Gui l t y i ssued by t he Amer i can Bar  Associ at i on Pr oj ect  

on Mi ni mum St andar ds f or  Cr i mi nal  Just i ce i n Febr uar y 1967.   I d.  

at  385. 1  The Reppi n cour t  sai d:  

                                                 
1 The ABA House of  Del egat es subsequent l y appr oved t he 

t ent at i ve dr af t ,  as amended,  i n Mar ch 1968.   Am.  Bar  Ass' n 
Pr oj ect  on Mi ni mum St andar ds f or  Cr i mi nal  Just i ce,  St andar ds 
Rel at i ng t o Pl eas of  Gui l t y ( Appr oved Dr af t ,  1968) .  
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These st andar ds adopt  t he " mani f est  i nj ust i ce"  t est  of  
Rul e 32( d)  of  t he Feder al  Rul es of  Cr i mi nal  Pr ocedur e 
and i mpl ement [  ]  i t  wi t h f our  f act ual  s i t uat i ons whi ch 
t he advi sor y commi t t ee bel i eves i ndependent l y 
est abl i sh mani f est  i nj ust i ce when pr oved by t he 
def endant .   We agr ee and adopt  t hi s st andar d.   We 
t hi nk t oo t he f our  f act  s i t uat i ons ar e not  exhaust i ve 
of  s i t uat i ons whi ch mi ght  const i t ut e mani f est  
i nj ust i ce.   And,  a cour t  woul d abuse i t s di scr et i on i f  
i t  deni ed a r equest  t o wi t hdr aw a pl ea of  gui l t y when 
any one of  t hese f our  gr ounds was pr oved.  

I d.  at  386 ( emphasi s added)  ( f oot not e omi t t ed) .  

¶64 The f our  f act  s i t uat i ons i dent i f i ed by t he adv i sor y 

commi t t ee wer e as f ol l ows:  

 2. 1 Pl ea[ ]  wi t hdr awal .  

  ( a)   .  .  .  .  

( i i )  Wi t hdr awal  i s necessar y t o cor r ect  
a mani f est  i nj ust i ce whenever  t he def endant  
pr oves t hat :  

( 1)  he was deni ed t he ef f ect i ve 
assi st ance of  counsel  guar ant eed t o hi m by 
const i t ut i on,  st at ut e,  or  r ul e;  

( 2)  t he pl ea was not  ent er ed or  
r at i f i ed by t he def endant  or  a per son aut hor i zed 
t o so act  i n hi s behal f ;  

( 3)  t he pl ea was i nvol unt ar y,  or  
was ent er ed wi t hout  knowl edge of  t he char ge or  
t hat  t he sent ence act ual l y i mposed coul d be 
i mposed;  or  

( 4)  he di d not  r ecei ve t he char ge 
or  sent ence concessi ons cont empl at ed by t he pl ea 
agr eement  and t he pr osecut i ng at t or ney f ai l ed t o 
seek or  not  t o oppose t hese concessi ons as 
pr omi sed i n t he pl ea agr eement .  

I d.  at  385 n. 2.  
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¶65 I n t he year s f ol l owi ng t he Reppi n deci s i on,  t he cour t  

r epeat edl y quot ed ( i n whol e or  i n par t ) ,  or  al l uded t o,  t he f our  

f act  s i t uat i ons adopt ed i n Reppi n. 2 

¶66 Over  t i me,  however ,  t he cour t  began t o shi f t  i t s f ocus 

f r om t he " mani f est  i nj ust i ce"  t est  t o t he devel opment  of  r ul es 

f or  par t i cul ar  f act  s i t uat i ons.   For  i nst ance,  our  r ul es f or  

pl ea wi t hdr awal  because of  a def ect i ve pl ea col l oquy wer e 

est abl i shed i n Banger t  and r est at ed i n Br own.   Our  r ul es f or  

pl ea wi t hdr awal  on account  of  i nef f ect i ve assi st ance of  counsel  

ar e f ound i n St at e v.  Bent l ey,  201 Wi s.  2d 303,  548 N. W. 2d 50 

( 1996) ,  and St at e v.  Al l en,  2004 WI  106,  274 Wi s.  2d 568,  682 

N. W. 2d 433.   I n r ecent  year s,  our  at t ent i on has of t en been 

di r ect ed mor e t owar d t he appl i cat i on of  t hese r ul es t han t o t he 

br oader  mant r a of  " mani f est  i nj ust i ce. "  

                                                 
2 See,  e. g. ,  St at e v.  Rock,  92 Wi s.  2d 554,  558–59,  285 

N. W. 2d 739 ( 1979) ;  St at e v.  Lee,  88 Wi s.  2d 239,  248–49,  276 
N. W. 2d 268 ( 1979) ;  Spi nel l a v.  St at e,  85 Wi s.  2d 494,  498,  271 
N. W. 2d 91 ( 1978) ;  Hat cher  v.  St at e,  83 Wi s.  2d 559,  564,  266 
N. W. 2d 320 ( 1978) ;  St at e v.  Jackson,  69 Wi s.  2d 266,  270–72,  230 
N. W. 2d 832 ( 1975) ;  Li bke v.  St at e,  60 Wi s.  2d 121,  124–25,  208 
N. W. 2d 331 ( 1973) ;  Young v.  St at e,  49 Wi s.  2d 361,  366,  182 
N. W. 2d 262 ( 1971) ;  Kr use v.  St at e,  47 Wi s.  2d 460,  464–65,  177 
N. W. 2d 322 ( 1970) ;  St at e v.  Wei dner ,  47 Wi s.  2d 321,  328–29,  177 
N. W. 2d 69 ( 1970) ;  St at e v.  Wol f e,  46 Wi s.  2d 478,  484,  175 
N. W. 2d 216 ( 1970) ;  Meuni er  v.  St at e,  46 Wi s.  2d 271,  277,  174 
N. W. 2d 277 ( 1970) ;  Br i sk v.  St at e,  44 Wi s.  2d 584,  587,  172 
N. W. 2d 199 ( 1969) ;  Er nst  v.  St at e,  43 Wi s.  2d 661,  666,  170 
N. W. 2d 713 ( 1969) ;  St at e v.  Bi ast ock,  42 Wi s.  2d 525,  529,  167 
N. W. 2d 231 ( 1969) ;  Rei f f  v.  St at e,  41 Wi s.  2d 369,  372,  164 
N. W. 2d 249 ( 1969) ;  Gal v i n v.  St at e,  40 Wi s.  2d 679,  682 n. 1,  162 
N. W. 2d 622 ( 1968) ;  LeFebr e v.  St at e,  40 Wi s.  2d 666,  669–70,  162 
N. W. 2d 544 ( 1968) ;  St at e v.  Har r el l ,  40 Wi s.  2d 187,  192–93,  161 
N. W. 2d 223 ( 1968) ;  Cr esci  v.  St at e,  36 Wi s.  2d 287,  293,  152 
N. W. 2d 893 ( 1967) .   See al so Wi seman & Tobi n,  9 Wi s.  Pr act i ce:  
Cr i mi nal  Pr act i ce and Pr ocedur e § 23: 32 ( 2d ed.  Supp.  2012) .  



No.   2011AP1030- CR. dt p 
 

5 
 

¶67 I n 1991 t he cour t  of  appeal s r ewr ot e t he f our  f act  

s i t uat i ons adopt ed i n Reppi n and added t wo mor e,  wi t hout  much 

not i ce or  expl anat i on of  what  i t  was doi ng.   See St at e v.  

Kr i eger ,  163 Wi s.  2d 241,  251 n. 6,  471 N. W. 2d 599 ( Ct .  App.  

1991) .   The Kr i eger  cour t ' s  new f or mul at i on has been f ol l owed 

uncr i t i cal l y3 even t hough t he t wo addi t i onal  " f act ual  

s i t uat i ons, "  i d.  at  251 n. 6,  r el at e t o j udi c i al  par t i c i pat i on i n 

pl ea bar gai ni ng,  whi ch i s not  appr oved under  Wi sconsi n l aw.   See 

St at e v.  Hampt on,  2004 WI  107,  ¶27,  274 Wi s.  2d 379,  683 

N. W. 2d 14.  

¶68 The maj or i t y opi ni on st at es t hat  " Tayl or ' s r equest  f or  

pl ea wi t hdr awal  i s pr oper l y anal yzed under  t he mani f est  

i nj ust i ce f r amewor k.   Tayl or  has not  pr oven t hat  wi t hdr awal  i s 

necessar y t o cor r ect  a mani f est  i nj ust i ce. "   Maj or i t y op. ,  ¶43.   

These st at ement s f ol l ow an ext ensi ve di scussi on of  Tayl or ' s 

c l ai m of  a Banger t  v i ol at i on ( because t he ci r cui t  cour t  di d not  

cor r ect l y st at e t he maxi mum penal t y dur i ng t he pl ea col l oquy)  

and t hi s cour t ' s  concl usi on t hat  Tayl or ' s pl ea was knowi ng,  

i nt el l i gent ,  and vol unt ar y nonet hel ess.  

¶69 " When a def endant  seeks t o wi t hdr aw a gui l t y pl ea 

af t er  sent enci ng,  he must  pr ove,  by c l ear  and convi nci ng 

evi dence,  t hat  a r ef usal  t o al l ow wi t hdr awal  of  t he pl ea woul d 

r esul t  i n ' mani f est  i nj ust i ce. ' "   Br own,  293 Wi s.  2d 594,  ¶18 

( c i t i ng St at e v.  Thomas,  2000 WI  13,  ¶16,  232 Wi s.  2d 714,  605 

                                                 
3 St at e v.  Cai n,  2012 WI  68,  ¶26,  342 Wi s.  2d 1,  816 

N. W. 2d 177;  St at e v.  Dal ey,  2006 WI  App 81,  ¶20 n. 3,  292 
Wi s.  2d 517,  716 N. W. 2d 146;  St at e v.  Washi ngt on,  176 
Wi s.  2d 205,  213- 14 n. 2,  500 N. W. 2d 331 ( Ct .  App.  1993) .  
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N. W. 2d 836) .   " One way f or  a def endant  t o meet  t hi s bur den i s t o 

show t hat  he di d not  knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  

ent er "  hi s pl ea.   Br own,  293 Wi s.  2d 594,  ¶18 ( c i t i ng St at e v.  

Tr ochi nski ,  2002 WI  56,  ¶15,  253 Wi s.  2d 38,  644 N. W. 2d 891) .   

Her e,  t he cour t  has det er mi ned t hat  Tayl or  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  ent er ed hi s pl ea.   Maj or i t y op. ,  

¶8.   I n maki ng t hi s det er mi nat i on,  t he cour t  has r ej ect ed t he 

def endant ' s speci f i c  compl ai nt  about  t he pl ea col l oquy.   Thus,  I  

do not  under st and t he need f or  a separ at e sect i on on mani f est  

i nj ust i ce.  

¶70 A def endant  coul d expound mul t i pl e t heor i es f or  pl ea 

wi t hdr awal  and i f  he di d,  t he cour t  woul d have t o addr ess each 

of  t he t heor i es.   Her e,  however ,  Tayl or  has advanced onl y one 

t heor y——a Banger t  v i ol at i on l eadi ng t o a pl ea t hat  was not  

knowi ng,  i nt el l i gent ,  and vol unt ar y.   Once t hat  s i ngl e c l ai m has 

been r ej ect ed,  t he case i s over .  

¶71 The mani f est  i nj ust i ce t est  was adopt ed mor e t han 40 

year s ago.   Reppi n,  35 Wi s.  2d at  386.   The cour t  shoul d f i nd a 

way t o car ef ul l y updat e t he " mani f est  i nj ust i ce"  t est ,  wi t h a 

compr ehensi ve cat al og of  f act  s i t uat i ons r equi r i ng wi t hdr awal ,  

when a def endant  sat i sf i es hi s bur den of  pr oof ,  al ong wi t h 

c i t at i ons suppor t i ng t hese si t uat i ons.  

I I  

¶72 Once agai n,  t he r eal  quest i on i n t hi s case i s why 

Tayl or  di d not  get  a Banger t  hear i ng.  

¶73 Tayl or  f i l ed a post convi ct i on mot i on st at i ng t hat  he 

was " mi si nf or med by t he cour t  of  t he maxi mum penal t y t hat  he 
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f aced upon convi ct i on,  and [ he]  di d not  under st and t he t r ue 

maxi mum. "   Tayl or  af f i r mat i vel y al l eged t hat  he di d not  know t he 

cor r ect  maxi mum penal t y t hat  he f aced at  t he t i me he ent er ed hi s  

no cont est  pl ea and moved t he cour t  t o wi t hdr aw hi s pl ea " on t he 

gr ound t hat  hi s pl ea was not  knowi ngl y,  vol unt ar i l y  and 

i nt el l i gent l y ent er ed. "  

¶74 I n Br own,  t he cour t  sai d:  

 A c i r cui t  cour t ' s  f ai l ur e t o f ul f i l l  a dut y at  
t he pl ea hear i ng wi l l  necessi t at e an evi dent i ar y 
hear i ng i f  a def endant ' s post convi ct i on mot i on al l eges 
he di d not  under st and an aspect  of  t he pl ea because of  
t he omi ssi on [ or  mi sst at ement ] .  

 .  .  .  .   

 Af t er  sent enci ng,  i n cases t hat  i nvol ve an 
al l eged def i c i ency i n t he pl ea col l oquy,  an at t empt  t o 
wi t hdr aw a gui l t y pl ea pr oceeds as f ol l ows.   The 
def endant  must  f i l e a post convi ct i on mot i on under  Wi s.  
St at .  § 809. 30 or  ot her  appr opr i at e st at ut e.   The 
mot i on must  ( 1)  make a pr i ma f aci e showi ng of  a 
v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t -
mandat ed dut i es by poi nt i ng t o passages or  gaps i n t he 
pl ea hear i ng t r anscr i pt ;  and ( 2)  al l ege t hat  t he 
def endant  di d not  know or  under st and t he i nf or mat i on 
t hat  shoul d have been pr ovi ded at  t he pl ea hear i ng.  

 When a Banger t  mot i on i s f i l ed,  i t  i s  r evi ewed by 
t he cour t .   I f  t he mot i on est abl i shes a pr i ma f aci e 
v i ol at i on of  Wi s.  St at .  § 971. 08 or  ot her  cour t -
mandat ed dut i es and makes t he r equi s i t e al l egat i ons,  
t he cour t  must  hol d a post convi ct i on evi dent i ar y 
hear i ng at  whi ch t he st at e i s gi ven an oppor t uni t y t o 
show by cl ear  and convi nci ng evi dence t hat  t he 
def endant ' s pl ea was knowi ng,  i nt el l i gent ,  and 
vol unt ar y despi t e t he i dent i f i ed i nadequacy of  t he 
pl ea col l oquy.   When t he def endant  has met  hi s t wo 
bur dens,  t he bur den of  pr oduci ng per suasi ve evi dence 
at  t he evi dent i ar y hear i ng shi f t s t o t he st at e.  

Br own,  293 Wi s.  2d 594,  ¶¶36,  39- 40 ( c i t at i ons and f oot not es 

omi t t ed) .  
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¶75 Agai nst  t hi s backgr ound,  I  f i nd i t  di f f i cul t  t o 

cont end t hat  Tayl or ' s mot i on does not  sat i sf y t he r equi s i t e 

cr i t er i a f or  a Banger t  hear i ng.   Why,  t hen,  di d he not  get  an 

evi dent i ar y hear i ng? 

¶76 Tayl or  di d get  a post convi ct i on hear i ng.   He was 

br ought  t o Out agami e Count y f r om t he Raci ne Cor r ect i onal  

I nst i t ut i on and appear ed i n cour t  on Apr i l  21,  2011.  

¶77 I n my vi ew,  Tayl or  di d not  r ecei ve an evi dent i ar y 

hear i ng because t her e woul d have been no poi nt  i n t aki ng 

t est i moni al  evi dence.  

¶78 The cour t  al r eady under st ood t hat  Tayl or  had come t o 

cour t  on August  23,  2010,  f or  t he pur pose of  ent er i ng a pl ea.   

Ther e was evi dence i n t he r ecor d t hat  t he def endant  had r ead t he 

compl ai nt ,  whi ch cor r ect l y st at ed t he maxi mum sent ence,  and had 

met  wi t h hi s at t or ney t o di scuss a negot i at ed pl ea agr eement  and 

go over  t he pl ea quest i onnai r e.   The pl ea quest i onnai r e i ncl uded 

i nf or mat i on about  t he maxi mum penal t y.   Def ense counsel  made a 

not at i on:  " 8 yr s pr i son/ $10, 000 f i ne or  bot h. "   " Yr s"  i s 

shor t hand f or  " year s. "   " 8 yr s pr i son"  i s l i kel y shor t hand f or  

" 8 year s of  i mpr i sonment . "  

¶79 The r ecor d al so showed t hat  t he cour t  had made a 

consci ent i ous ef f or t  t o di schar ge i t s dut i es under  Wi s.  St at .  

§ 971. 08,  Banger t ,  and Br own,  and had succeeded except  f or  an 

i nadver t ent  mi sst at ement  of  t he maxi mum penal t y.   The cour t  

knew,  i n consi der i ng t he post convi ct i on mot i on,  t hat  i t  had 

i nf or med Tayl or  of  mor e t han t he penal t y he act ual l y r ecei ved,  
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so t hat  t he cour t ' s  mi sst at ement  had no adver se i mpact  on Tayl or  

under  t he c i r cumst ances.  

¶80 Tayl or ' s c l ai m t hat  he l acked under st andi ng of  t he 

maxi mum sent ence was obj ect i vel y i ncr edi bl e gi ven t he ampl e 

evi dence i n t he r ecor d of  t he cor r ect  i nf or mat i on he had 

r ecei ved.   The r ecor d al so r eveal ed t hat  Tayl or  had a l engt hy 

cr i mi nal  hi st or y  so t hat  he had f ami l i ar i t y wi t h t he cour t s.   

Mul t i pl e char ges of  ut t er i ng a f or ger y wer e pendi ng i n Br own 

Count y on t he dat e of  t he pl ea.    

¶81 I f  we l ook back t o t he f oundat i onal  case of  Reppi n,  we 

ar e r emi nded t hat  t he def endant  had t he bur den of  pr oof  i n al l  

f our  f act  s i t uat i ons.   Reppi n,  35 Wi s.  2d at  386.   Thi s bur den 

of  pr oof  has been r el axed i n def ect i ve pl ea col l oquy si t uat i ons 

because evi dence of  a def i c i ent  pl ea col l oquy shoul d be obvi ous 

i n t he pl ea hear i ng r ecor d,  and a def endant ' s al l egat i on t hat  he 

di d not  under st and somet hi ng because of  t he def i c i ency,  whi l e 

" admi t t edl y,  concl usor y, "  woul d be " di f f i cul t  t o expand on, "  

except  t hr ough swor n t est i mony.   Hampt on,  274 Wi s.  2d 379,  ¶¶57-

59.  

¶82 Thi s cour t  i s  f i r ml y commi t t ed t o t he pr i nci pl e t hat  

when a def endant  f i l es a mot i on showi ng a pr i ma f aci e Banger t  

v i ol at i on and t he r equi s i t e c l ai m t hat  he l acked under st andi ng 

because of  a def i c i ency i n t he pl ea col l oquy,  he i s ent i t l ed t o 

a bur den- shi f t i ng Banger t  hear i ng.   Adher ence t o t hi s pr i nci pl e 

t ends t o encour age car ef ul ,  consci ent i ous pl ea col l oqui es.   

Nonet hel ess,  t her e ar e of t en l i mi t s t o even t he most  sal ut ar y 

pr i nci pl e.   Cour t s must  not  be r ender ed power l ess t o r ej ect  a 
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concl usor y al l egat i on——" I  di dn' t  know" ——t hat  i s  di spr oven by t he 

exi st i ng r ecor d. 4 

¶83 I n Bi r t s v.  St at e,  t he cour t  sai d:  " We have hel d t hat  

i n det er mi ni ng whet her  t o gr ant  a mot i on t o wi t hdr aw a gui l t y 

pl ea,  ' t he t r i al  cour t  i s  not  obl i gat ed t o accept  t he 

def endant ' s st at ement s as ver i t i es. ' "   Bi r t s,  68 Wi s.  2d 389,  

394,  228 N. W. 2d 351 ( 1975)  ( quot i ng Er nst  v.  St at e,  43 

Wi s.  2d 661,  668,  170 N. W. 2d 713 ( 1969) ) .   A cour t  i s  not  

obl i gat ed t o accept  a def endant ' s st at ement  i f  t he r ecor d 

demonst r at es t hat  t he st at ement  i s not  cr edi bl e. 5 

                                                 
4 St at e v.  Bur ns,  226 Wi s.  2d 762,  594 N. W. 2d 799 ( 1999) ,  i s  

a c l assi c exampl e of  an appel l at e cour t ' s  common sense r evi ew of  
t he r ecor d:   

We af f i r m t he j udgment  of  convi ct i on .  .  .  even 
t hough t he def endant  di d not  expr essl y and per sonal l y  
ar t i cul at e a pl ea of  no cont est  on t he r ecor d i n open 
cour t ,  because t he onl y i nf er ence possi bl e f r om t he 
t ot al i t y of  t he f act s and ci r cumst ances i n t he r ecor d 
i s t hat  t he def endant  i nt ended t o pl ead no cont est .  

Bur ns,  226 Wi s.  2d at  764 ( emphasi s added) .    

5 I n hi s post convi ct i on mot i on,  t he def endant  asser t ed t hat  
" [ d] ur i ng t he pl ea col l oquy,  t he cour t  er r oneousl y i nf or med Mr .  
Tayl or  t hat  t he maxi mum penal t y he f aced was si x year s of  
i mpr i sonment ——t hat  i s,  t he penal t y wi t hout  t he enhancer .   ( Pl ea 
hear i ng t r anscr i pt  at  7) . "   At  t he hear i ng on t he mot i on,  t he 
def endant ' s post convi ct i on counsel  di scussed St at e v.  Cr oss,  
2010 WI  70,  326 Wi s.  2d 492,  786 N. W. 2d 64,  and asser t ed t hat  
" t he cour t  .  .  .  di d go on t o say t hat  i n a case wher e t he 
def endant  was i nf or med t hat  a penal t y was l ower  t han i t  i s [ , ]  
t hat  r emai ns a pot ent i al  Banger t  v i ol at i on. "    
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¶84 I n t hi s case,  r equi r i ng t he St at e t o est abl i sh t hr ough 

t est i moni al  evi dence t he not i ce about  t he sent ence t hat  t he 

def endant  coul d r ecei ve——i n l i ght  of  t he l esser  sent ence t he 

def endant  act ual l y di d r ecei ve,  and i n l i ght  of  t he i nf or mat i on 

i n t he r ecor d——was si mpl y unnecessar y.  

¶85 Havi ng r ead t hi s cour t ' s  deci s i on i n Br own,  t he 

c i r cui t  cour t  under st ood t hat  t her e ar e t i mes when a def endant  

" shoul d not  be per mi t t ed t o game t he syst em by t aki ng advant age 

of  j udi c i al  mi st akes. "   Br own,  293 Wi s.  2d 594,  ¶37.   Thi s was 

one of  t hose t i mes.  

                                                                                                                                                             
The di ssent  has r ef or mul at ed t he def endant ' s ar gument .   

I nst ead of  ar gui ng t hat  t he c i r cui t  cour t  under st at ed t he 
maxi mum penal t y at  t he pl ea hear i ng,  t he di ssent  asser t s t hat  
t he def endant  " was not  t ol d i n st r ai ght ,  s i mpl e Engl i sh t hat  t he 
puni shment  f or  t he cr i me was ei ght  year s '  i mpr i sonment . "   
Di ssent ,  ¶91.   " The ci r cui t  cour t  .  .  .  advi sed t he def endant  
( i ncor r ect l y)  of  t he t er m of  conf i nement  wi t hout  advi s i ng hi m 
cor r ect l y of  t he t er m of  i mpr i sonment . "   I d. ,  ¶102 n. 19.    

The di ssent  acknowl edges t hat  t he c i r cui t  cour t  wi l l  
sat i sf y Banger t ,  Br own,  and Wi s.  St at .  § 971. 08( 1) ( a)  by st at i ng 
t he maxi mum t er m of  i mpr i sonment ,  " wi t hout  expl i c i t l y  st at i ng 
t he component  par t s of  t he bi f ur cat ed sent ence, "  i . e. ,  
conf i nement  and super vi s i on.   I d. ,  ¶101.   Yet  t hi s concessi on 
under mi nes Tayl or ' s posi t i on because t he compl ai nt  and 
i nf or mat i on bot h cor r ect l y st at ed t he maxi mum t er m of  
i mpr i sonment  and Tayl or  admi t t ed t hat  he had r ead and under st ood 
t he compl ai nt .   I n f act ,  t he compl ai nt  st at es t hat  Tayl or  
suppl i ed t he i nf or mat i on on hi s pr i or  convi ct i ons t o Ser geant  
Mi chael  Daul  of  t he Appl et on Pol i ce Depar t ment .    

Ther e i s a ver y hi gh l i kel i hood t hat  Tayl or ' s  at t or ney,  
Mi chael  Dal l y,  expl ai ned t he meani ng of  ei ght  year s of  
i mpr i sonment  t o Tayl or .   But  i f  Dal l y act ual l y spoke of  ei ght  
year s " i n pr i son, "  i nst ead of  " i mpr i sonment , "  j ust  as t he 
c i r cui t  cour t  spoke of  s i x year s " i n pr i son, "  t hen t he case i s  
cover ed by t hi s cour t ' s  deci s i on i n Cr oss.    
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¶86 Requi r i ng t he cour t  t o conduct  an evi dent i ar y hear i ng 

t o r ecei ve what  was al r eady evi dent  t hr oughout  t he r ecor d woul d 

have ser ved no l egi t i mat e pur pose i n t hi s case.  

¶87 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶88 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The case 

bef or e us pr esent s a c l ear  exampl e of  a f l awed pl ea col l oquy 

under  Banger t , 1 Br own, 2 and Wi s.  St at .  § 971. 08( 1) ( a) . 3  

Accor di ng t o t he case l aw and t he st at ut e,  i n t aki ng a gui l t y 

pl ea or  no- cont est  pl ea t he ci r cui t  cour t  must  est abl i sh t he 

accused' s under st andi ng of  t he r ange of  puni shment s whi ch t he 

cr i me car r i es.          

¶89 The concur r ence has i t  r i ght :   The def endant  has met  

hi s t wo bur dens under  Banger t ,  whi ch ent i t l es hi m t o an 

evi dent i ar y hear i ng:   ( 1)  The def endant  has made a pr i ma f aci e 

showi ng of  a v i ol at i on of  Wi s.  St at .  § 971. 08( 1) ( a) ;  and ( 2)  The 

def endant  has al l eged t hat  he di d not  know or  under st and t he 

i nf or mat i on ( t he r ange of  puni shment s)  t hat  shoul d have been 

pr ovi ded at  t he pl ea hear i ng. 4   

                                                 
1 Pr i or  t o accept i ng a gui l t y pl ea,  i t  i s  t he c i r cui t  

cour t ' s  dut y " [ t ] o est abl i sh t he accused' s under st andi ng 
of  .  .  .  t he r ange of  puni shment s whi ch [ t he cr i me]  
car r i es .  .  .  . "   St at e v.  Banger t ,  131 Wi s.  2d 246,  262,  389 
N. W. 2d 12 ( 1986) .  

2 " Dur i ng t he cour se of  t he pl ea hear i ng,  t he cour t  must  
addr ess t he def endant  per sonal l y and .  .  .  est abl i sh t he 
def endant ' s under st andi ng of  t he .  .  .  r ange of  puni shment s t o 
whi ch he i s subj ect i ng hi msel f  by ent er i ng a pl ea .  .  .  . "   
St at e v.  Br own,  2006 WI  100,  ¶35,  293 Wi s.  2d 594,  716 
N. W. 2d 906.  

3 Wi sconsi n St at .  § 971. 08( 1) ( a)  pr ovi des i n r el evant  par t  
as f ol l ows:   " Bef or e t he [ c i r cui t ]  cour t  accept s a pl ea of  
gui l t y or  no cont est ,  i t  shal l  .  .  .  [ a] ddr ess t he def endant  
per sonal l y and det er mi ne t hat  t he pl ea i s made vol unt ar i l y  wi t h 
under st andi ng of  .  .  .  t he pot ent i al  puni shment  i f  convi ct ed. "    

4 Concur r ence,  ¶¶73- 75.  
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¶90 Thus,  t he quest i on posed f or  t hi s cour t ,  as t he 

concur r ence cor r ect l y and si mpl y expl ai ns,  i s  " [ w] hy,  t hen,  di d 

he not  get  an evi dent i ar y hear i ng?" 5 

¶91 Thi s i s an easy case:   Accor di ng t o t he r ecor d of  t he 

i ni t i al  appear ance, 6 t he bai l  hear i ng, 7 t he wai ver  of  a 

pr el i mi nar y hear i ng, 8 t he ar r ai gnment , 9 t he pl ea hear i ng, 10 and 

t he sent enci ng hear i ng, 11 t he def endant  ei t her  was not  t ol d of  

t he puni shment  or  was not  t ol d i n st r ai ght ,  s i mpl e Engl i sh t hat  

                                                                                                                                                             
I n Br own,  t he cour t  concl uded t hat  t he f ai l ur e t o advi se 

t he def endant  t hat  t he puni shment  f or  each char ge coul d r un 
consecut i vel y di d not  ent i t l e t he def endant  t o an evi dent i ar y 
hear i ng " i n t he absence of  any al l egat i on t hat  t he def endant  di d 
not  under st and t he ef f ect  of  mul t i pl e char ges on hi s sent ence. "   
Br own,  293 Wi s.  2d 594,  ¶78.    

I  al so agr ee wi t h t he concur r ence,  Par t  I ,  ¶¶62- 71,  t hat  
t he maj or i t y er r s i n under t aki ng a mani f est  i nj ust i ce anal ysi s.   
The mani f est  i nj ust i ce anal ysi s i s unnecessar y under  t he f act s  
of  t hi s case.   The Banger t  anal ysi s suf f i ces,  as expl ai ned by 
t he concur r ence.   Thi s concl usi on i s appar ent  i n t he maj or i t y 
opi ni on i t sel f .   The maj or i t y opi ni on' s mani f est  i nj ust i ce 
anal ysi s s i mpl y r epeat s i t s own Banger t  anal ysi s.   See al so 
St at e v.  Li cht y,  2012 WI  App 126,  ¶¶8,  9,  344 Wi s.  2d 733,  823 
N. W. 2d 830 ( expl ai ni ng t he r el at i onshi p of  a Banger t  v i ol at i on 
and t he mani f est  i nj ust i ce appr oach) .       

5 Concur r ence,  ¶¶61,  72,  75.  

6 May 26,  2009 ( def endant  di d not  appear ) .  

7 August  20,  2009 ( not hi ng sai d of  t he penal t y) .  

8 November  24,  2009 ( not hi ng sai d of  t he penal t y) .  

9 Januar y 25,  2010 ( At t or ney st at es t hat  he r ecei ved a copy 
of  t he i nf or mat i on.   For mal  r eadi ng of  i nf or mat i on was wai ved) .  

10 August  23,  2010.    

11 Oct ober  11,  2010.  
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t he puni shment  f or  t he cr i me was ei ght  year s '  i mpr i sonment . 12  

Because t he def endant  was never  t ol d t he cor r ect  puni shment ,  no 

one can r each t he concl usi on on t he basi s of  t he r ecor d t hat  t he 

def endant  knew or  under st ood t he penal t y.   I  t her ef or e concl ude 

t hat  t he def endant  i s ent i t l ed t o an evi dent i ar y hear i ng.   

¶92 The maj or i t y and concur r i ng opi ni ons of f er  di f f er ent  

expl anat i ons f or  not  af f or di ng t he def endant  an evi dent i ar y 

hear i ng,  but  bot h r el y on t he r ecor d t o concl ude t hat  t he 

def endant  must  have known ( shoul d have known,  woul d have known,  

or  i s pr esumed t o have known)  t he penal t y f or  t he cr i me.        

¶93 At  t hei r  cor e,  t he maj or i t y and concur r i ng opi ni ons 

ar e changi ng t he l aw.   The pr esent  l aw r equi r es t hat  a cour t  

det er mi ne whet her  t he i ndi v i dual  def endant  ( t o use t he Banger t  

t er mi nol ogy)  " i n f act "  knows or  under st ands t he i nf or mat i on t hat  

shoul d have been pr ovi ded at  t he pl ea hear i ng——a subj ect i ve 

t est . 13   

¶94 The r ef usal  of  t he maj or i t y and concur r i ng opi ni ons t o 

af f or d t he def endant  an evi dent i ar y hear i ng can be r ead as 

decl ar i ng t hat  a cour t  may det er mi ne f r om t he paper  r ecor d t hat  

a r easonabl e per son must  have known ( shoul d have known,  woul d 

have known,  or  i s pr esumed t o have known)  t he i nf or mat i on t he 

                                                 
12 The def endant ' s br i ef  st at es t he i ssue bef or e t he cour t  

as f ol l ows:   I s a def endant ' s no cont est  pl ea knowi ng,  vol unt ar y 
and i nt el l i gent  when t he def endant  i s mi st akenl y i nf or med by t he 
t r i al  cour t  t hat  t he maxi mum sent ence was si x year s r at her  t han 
t he cor r ect  ei ght  year s i mpr i sonment  and bel i eves t hat  t he 
maxi mum sent ence i s l ower  t han i t  act ual l y i s? 

13 Banger t ,  131 Wi s.  2d at  257,  274- 75 ( c i t i ng Boyki n v.  
Al abama,  395 U. S.  238,  242- 43 ( 1969) ) .  
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cour t  was r equi r ed t o pr ovi de at  t he pl ea hear i ng——an obj ect i ve 

t est .   The maj or i t y and concur r i ng opi ni ons seem t o be 

subst i t ut i ng an obj ect i ve t est  f or  t he subj ect i ve t est  set  f or t h 

i n Banger t ,  Br own,  and Wi s.  St at .  § 971. 08( 1) ( a) .   Nei t her  t he 

maj or i t y opi ni on nor  t he concur r i ng opi ni on consi der s t he 

const i t ut i onal  i mpl i cat i ons of  t hei r  r espect i ve appr oaches.  

¶95 Because t he maj or i t y and concur r i ng opi ni ons 

dr ast i cal l y br eak wi t h pr ecedent ,  I  di ssent .  

¶96 Al t hough t he maj or i t y and concur r i ng opi ni ons of f er  

var i ous and di f f er ent  r at i onal es f or  t hei r  ul t i mat e deci s i on i n 

t he pr esent  case, 14 t hey essent i al l y  r eason t hat  no evi dent i ar y 

                                                 
14 The maj or i t y opi ni on st at es and r est at es i t s r at i onal e 

and hol di ng i n sever al  di f f er ent  ways so t hat  i t  i s  di f f i cul t  t o 
det er mi ne what  t est  t he maj or i t y adopt s or  uses t o det er mi ne 
t hat  t he def endant ' s pl ea was knowi ngl y,  i nt el l i gent l y,  and 
vol unt ar i l y  made.    

The maj or i t y opi ni on can be r ead i n a number  of  ways:  

The def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y 
because t he compl ai nt  and i nf or mat i on st at ed t he cor r ect  maxi mum 
penal t y.   Maj or i t y opi ni on,  passi m.    

The def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y 
because t he r ecor d makes cl ear  t hat  t he def endant  knew t he 
maxi mum penal t y t hat  coul d be i mposed and t he def endant  was 
or al l y i nf or med at  t he pl ea hear i ng of  t he penal t y he r ecei ved.   
Maj or i t y op. ,  ¶¶8,  28.   

The def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y 
because t he def endant  was or al l y i nf or med by t he c i r cui t  cour t  
at  t he pl ea hear i ng of  t he sent ence t hat  he act ual l y r ecei ved.   
Maj or i t y op. ,  ¶¶8,  28,  39,  42,  52,  54.    

The def endant ' s pl ea i s knowi ng,  i nt el l i gent ,  and vol unt ar y 
because t he ci r cui t  cour t ' s  mi sst at ement  of  t he penal t y i s an 
i nsubst ant i al  def ect .   Maj or i t y op. ,  ¶¶34,  39.    



No.   2011AP1030- CR. ssa 

 

5 
 

hear i ng i s needed because " t he r ecor d makes cl ear  t hat  t he 

def endant  knew t he maxi mum penal t y .  .  .  .  The r ecor d i n t hi s 

case i s r epl et e wi t h evi dence t hat  [ t he def endant ]  was awar e of  

t he pot ent i al  ei ght - year  t er m of  i mpr i sonment ,  compr i sed of  a 

s i x- year  t er m of  i mpr i sonment  f or  t he under l y i ng char ge and an 

addi t i onal  t wo- year  t er m of  i mpr i sonment  f r om t he al l eged 

r epeat er  [ char ge] . "   Maj or i t y op. ,  ¶¶8,  35 ( emphasi s added) .    

¶97 I n cont r ast ,  I  concl ude t hat  t he r ecor d c l ear l y and 

unambi guousl y demonst r at es t hat  t he def endant  was never  t ol d 

t hat  he was subj ect  t o an ei ght - year  t er m of  i mpr i sonment .   

I ndeed t he r ecor d i s r epl et e wi t h i nconsi st enci es and conf usi on 

by t he c i r cui t  cour t  and t he def ense counsel  ( wi t h t he 

                                                                                                                                                             
•   The maj or i t y  opi ni on does not  at t empt  t o def i ne 
" i nsubst ant i al  def ect . "   By appl y i ng an i nsubst ant i al  
def ect  t est ,  i s  t he maj or i t y opi ni on r eal l y appl y i ng a 
har ml ess er r or  t est  by a di f f er ent  name? 

•   I s t he maj or i t y opi ni on abr ogat i ng t he Cr oss 
deci s i on wi t h r egar d t o t he doct r i ne of  i nsubst ant i al  
er r or ?     

The Cr oss opi ni on st at es t hat  when " t he sent ence 
communi cat ed t o t he def endant  i s  hi gher ,  but  not  subst ant i al l y  
hi gher ,  t han t hat  aut hor i zed by l aw,  t he i ncor r ect l y 
communi cat ed sent ence does not  const i t ut e a Banger t  v i ol at i on 
and wi l l  not ,  as a mat t er  of  l aw,  be suf f i c i ent  t o show t hat  t he 
def endant  was depr i ved of  hi s const i t ut i onal  r i ght  t o due 
pr ocess of  l aw.  .  .  .  We concl ude t hat  Cr oss has not  made a 
pr i ma f aci e showi ng t hat  t he c i r cui t  cour t  f ai l ed t o compl y wi t h 
Wi s.  St at .  § 971. 08 or  t he r equi r ement s out l i ned i n Br own and 
Banger t  .  .  .  . "   St at e v.  Cr oss,  2010 WI  70,  ¶¶40- 41,  326 
Wi s.  2d 492,  786 N. W. 2d 64.   I n cont r ast  wi t h Cr oss,  t he 
maj or i t y opi ni on t r eat s t he i nst ant  case as one wi t h a f l awed 
pl ea col l oquy;  t r eat s t he er r or  i n t he pl ea col l oquy as an 
i nsubst ant i al  def ect ;  and r equi r es t he c i r cui t  cour t  t o r evi ew 
t he r ecor d t o det er mi ne whet her  t he pl ea was ent er ed knowi ngl y,  
i nt el l i gent l y,  and vol unt ar i l y .  
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pr osecut i ng at t or ney r emai ni ng si l ent )  r egar di ng t he maxi mum 

penal t y t he def endant  f aced. 15        

¶98 Because t he def endant  was never  appr i sed of  t he 

maxi mum penal t y,  t hi s cour t  cannot  det er mi ne t hat  t he def endant  

knew or  under st ood t he maxi mum penal t y——i nf or mat i on t hat  shoul d 

have been pr ovi ded at  t he pl ea hear i ng.   Thi s cour t  shoul d or der  

an evi dent i ar y hear i ng i n t he pr esent  case t o det er mi ne whet her  

t he def endant  di d know and under st and t he maxi mum penal t y he 

f aced. 16   

¶99 Bef or e I  t ur n t o t he r ecor d,  I  must  st at e t he act ual  

maxi mum penal t y.   Knowi ng t he act ual  maxi mum penal t y hel ps put  

i n per spect i ve t he i naccur at e i nf or mat i on t he def endant  

r ecei ved.    

                                                 
15 I ndeed i t  i s  of t en di f f i cul t  t o f ol l ow t he maj or i t y 

opi ni on' s di scussi on of  what  t he def endant  knew as t he opi ni on 
cont i nual l y shi f t s,  not  al ways pr eci sel y or  cor r ect l y,  bet ween 
r ef er r i ng t o " i mpr i sonment "  ( whi ch encompasses conf i nement  and 
ext ended super vi s i on)  and " pr i son"  ( whi ch encompasses onl y 
conf i nement ) .  

For  a di scussi on of  t he st at ut or y use of  t he t er m 
" i mpr i sonment , "  see Wi s.  St at .  § 973. 01( 1)  and St at e v.  Col e,  
2003 WI  59,  ¶16,  262 Wi s.  2d 167,  663 N. W. 2d 700 ( under  Wi s.  
St at .  § 973. 01,  t he wor d " i mpr i sonment "  r ef er s t o a " bi f ur cat ed 
sent ence"  consi st i ng of  a " t er m of  conf i nement  i n pr i son 
f ol l owed by a t er m of  ext ended super vi s i on. " ) .   See al so St at e 
v.  Jackson,  2004 WI  29,  ¶5 n. 4,  270 Wi s.  2d 113,  676 N. W. 2d 872 
( " Under  Tr ut h- i n- Sent enci ng l egi s l at i on,  t he t er m ' i mpr i sonment '  
does not  mean t i me i n pr i son.   Rat her ,  ' i mpr i sonment '  consi st s 
of  bot h t he t i me of  conf i nement  ( i n pr i son)  and t he t i me 
f ol l owi ng t he conf i nement  spent  on ext ended super vi s i on. " ) .  

16 " I f  a def endant  does not  under st and .  .  .  t he 
i mpl i cat i ons of  t he pl ea,  he shoul d not  be ent er i ng t he pl ea,  
and t he cour t  shoul d not  be accept i ng t he pl ea. "   Br own,  293 
Wi s.  2d 594,   ¶37.  
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¶100 Accor di ng t o t he def endant ' s br i ef  and my 

cal cul at i ons,  t he maxi mum penal t y was i mpr i sonment  not  t o exceed 

ei ght  year s,  whi ch coul d consi st  of  not  mor e t han f i ve year s of  

i ni t i al  conf i nement  ( pr i son)  and not  mor e t han t hr ee year s of  

ext ended super vi s i on. 17   

¶101 A ci r cui t  cour t ' s  t el l i ng t he def endant  at  t he pl ea 

hear i ng t he maxi mum t er m of  i mpr i sonment ,  wi t hout  expl i c i t l y 

                                                 
17 I t  t akes some t i me and ef f or t  t o under st and how t he 

penal t y st at ut es wor k t oget her  i n t he i nst ant  case.  

Her e i s how I  cal cul at ed t he maxi mum penal t y when t he 
def endant  i s char ged wi t h Ut t er i ng a For ger y,  Repeat er ,  a Cl ass 
H Fel ony.    

The pot ent i al  penal t y f or  a Cl ass H f el ony i s " a f i ne not  
t o exceed $10, 000 or  i mpr i sonment  not  t o exceed 6 year s,  or  
bot h. "   Wi s.  St at .  § 939. 50( 3) ( h) .    

" For  a Cl ass H f el ony,  t he t er m of  conf i nement  i n pr i son 
may not  exceed 3 year s. "   Wi s.  St at .  § 973. 01( 2) ( b) 8.    

" The t er m of  ext ended super vi s i on may not  be l ess t han 25% 
of  t he l engt h of  t he t er m of  conf i nement  i n pr i son i mposed under  
par .  ( b)  and,  f or  a c l assi f i ed f el ony,  i s subj ect  t o whi chever  
of  t he f ol l owi ng l i mi t s i s appl i cabl e:  .  .  .  For  a Cl ass H 
f el ony,  t he t er m of  ext ended super vi s i on may not  exceed 3 
year s. "   Wi s.  St at .  § 973. 01( 2) ( d) 5.  

Because t he def endant  was a r epeat er  due t o pr i or  
convi ct i ons f or  mi sdemeanor s,  " [ a]  maxi mum t er m of  i mpr i sonment  
of  mor e t han one year  but  not  mor e t han 10 year s may be 
i ncr eased by not  mor e t han 2 year s i f  t he pr i or  convi ct i ons wer e 
f or  mi sdemeanor s .  .  .  . "   Wi s.  St at .  § 939. 62( 1) ( b) .  

" Subj ect  t o t he mi ni mum per i od of  ext ended super vi s i on 
r equi r ed under  par .  ( d) ,  t he maxi mum t er m of  conf i nement  i n 
pr i son speci f i ed i n par .  ( b)  may be i ncr eased by any appl i cabl e 
penal t y enhancement  st at ut e.   I f  t he maxi mum t er m of  conf i nement  
i n pr i son speci f i ed i n par .  ( b)  i s  i ncr eased under  t hi s  
par agr aph,  t he t ot al  l engt h of  t he bi f ur cat ed sent ence t hat  may 
be i mposed i s i ncr eased by t he same amount . "   Wi s.  St at .  
§ 973. 01( 2) ( c) .  
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st at i ng t he component  par t s of  t he bi f ur cat ed sent ence,  

sat i sf i es Banger t ,  Br own,  and Wi s.  St at .  § 971. 08( 1) ( a) . 18  

¶102 The maj or i t y opi ni on gr at ui t ousl y and caval i er l y war ns 

t hat  a c i r cui t  cour t ' s  advi s i ng a def endant  of  t he possi bl e t er m 

of  conf i nement  and ext ended super vi s i on at  t he pl ea hear i ng 

" coul d be mi sl eadi ng. "   Maj or i t y op. ,  ¶42 n. 12. 19       

¶103 The maj or i t y  opi ni on t hus opens t he door  f or  

addi t i onal  post - convi ct i on mot i ons.   I  have r ead many 

t r anscr i pt s of  pl ea col l oqui es;  c i r cui t  cour t s of t en st at e t he 

component  par t s of  t he i mpr i sonment  dur i ng t he pl ea col l oquy,  

al t hough t hey ar e not  r equi r ed t o do so.   The maj or i t y opi ni on 

shoul d not  be r ead t o mean t hat  t he c i r cui t  cour t  commi t s a 

" Banger t "  er r or  i f  i t  pr ovi des a def endant  wi t h i nf or mat i on 

about  t he component s of  t he bi f ur cat ed sent ence,  as l ong as t he 

c i r cui t  cour t  gi ves t he def endant  t he cor r ect  i nf or mat i on about  

t he maxi mum t er m of  i mpr i sonment .  

¶104 And now t o t he r ecor d.     

¶105 The compl ai nt  and i nf or mat i on——document s avai l abl e t o 

t he c i r cui t  cour t ,  def ense counsel ,  pr osecut i ng at t or ney and t he 

def endant ——st at ed t hat  t he def endant  coul d be " i mpr i soned not  

mor e t han si x ( 6)  year s"  wi t h an addi t i onal  penal t y enhancer  of  

" not  mor e t han 2 year s. "    

                                                 
18 Li cht y,  344 Wi s.  2d 733,  ¶14 ( c i t i ng St at e v.  Sut t on,  

2006 WI  App 118,  ¶15,  294 Wi s.  2d 330,  718 N. W. 2d 146) .  

19 The ci r cui t  cour t  i n t he pr esent  case advi sed t he 
def endant  ( i ncor r ect l y)  of  t he t er m of  conf i nement  wi t hout  
advi s i ng hi m cor r ect l y of  t he t er m of  i mpr i sonment .  
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¶106 These ar e cor r ect  st at ement s of  t he st at ut or y 

l anguage,  al t hough i t  t akes some cal cul at i on and l egal  knowl edge 

t o t r ansl at e t he l egal ese f ound i n t he compl ai nt  and i nf or mat i on 

i nt o knowi ng and under st andi ng t hat  t he maxi mum penal t y i s 

" i mpr i soned not  mor e t han ei ght  ( 8)  year s. "   Thus i t  i s  not  

c l ear  f r om t he compl ai nt  and i nf or mat i on t hat  t he def endant  was 

appr i sed of  t he maxi mum penal t y of  ei ght  year s of  i mpr i sonment ,  

as t he maj or i t y r epeat edl y and i naccur at el y st at es.  

¶107 Mor eover ,  i t  woul d t ake a pr over bi al  Phi l adel phi a 

l awyer  t o f i gur e out  what  " i mpr i soned"  means i n t he compl ai nt  

and i nf or mat i on i n t he pr esent  case.   The wor d " i mpr i soned"  

t akes on speci al  s i gni f i cance i n t he pr esent  case because of  t he 

enhanced penal t y,  and t he r ecor d shows t hat  t he def endant  was 

t ol d about  " pr i son, "  not  about  bei ng " i mpr i soned. "    

¶108 Al t hough t he def endant  st at ed he was f ami l i ar  wi t h t he 

compl ai nt  and i nf or mat i on,  nei t her  document  st at ed t he maxi mum 

penal t y as ei ght  year s '  i mpr i sonment .   Never t hel ess,  t he 

maj or i t y opi ni on can be r ead t o st at e t hat  when t he compl ai nt  

and i nf or mat i on i n t he r ecor d st at e t he penal t y i n t he exact  

t er ms of  t he st at ut e,  as t hey do i n t he pr esent  case——a 

ci r cumst ance t hat  wi l l  l i kel y occur  f r equent l y——t he def endant  

has been adequat el y t ol d of  t he maxi mum penal t y  and i s hel d t o 

know and under st and t he maxi mum penal t y.   Such a hol di ng 

compl et el y under cut s Banger t .    

¶109 I  t her ef or e exami ne t he r est  of  t he r ecor d t o 

det er mi ne whet her  t he def endant  was appr i sed of  t he maxi mum 

penal t y and under st ood t he maxi mum penal t y of  ei ght  year s '  
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i mpr i sonment .   I  l ook at  t he pl ea col l oquy and t he pl ea 

quest i onnai r e.   Then I  l ook at  t he sent enci ng hear i ng.  

¶110 Nei t her  t he c i r cui t  cour t  nor  t he def ense at t or ney 

cor r ect l y t r ansl at ed t he st at ut or y penal t y pr ovi s i ons i n t he 

compl ai nt  and i nf or mat i on i nt o pl ai n Engl i sh t o advi se t he 

def endant  of  t he cor r ect  maxi mum penal t y i n t he pl ea col l oquy or  

pl ea quest i onnai r e,  i mpr i sonment  f or  a maxi mum of  ei ght  year s.   

¶111 Dur i ng t he pl ea col l oquy,  t he c i r cui t  cour t  changed 

t he descr i pt i on of  t he penal t y,  t el l i ng t he def endant  t hat  he 

f aced t he possi bi l i t y  of  " s i x year s i n pr i son. "   Maj or i t y op. ,  

¶2. 20  The ci r cui t  cour t  er r ed.   The def endant  was not  subj ect  t o 

s i x year s i n pr i son.   ( Remember ,  s i x year s i n pr i son i s not  t he 

same penal t y as s i x year s of  i mpr i sonment ;  hi s maxi mum pr i son 

( conf i nement )  t i me,  as I  have st at ed pr evi ousl y and whi ch never  

appear s cor r ect l y i n t he r ecor d,  i s  f i ve year s) .        

¶112 The pl ea quest i onnai r e ( obvi ousl y compl et ed by t he 

def ense counsel  and si gned by t he def endant )  al so er r s i n 

t el l i ng t he def endant  of  t he maxi mum penal t y.   The pl ea 

quest i onnai r e st at es t hat  t he def endant  coul d f ace a maxi mum 

penal t y of  " 8 yr s pr i son. "   The def endant  was not  subj ect  t o an 

ei ght - year  pr i son t er m.   ( Remember ,  ei ght  year s i n pr i son 

( conf i nement )  i s  not  t he same penal t y as ei ght  year s of  

i mpr i sonment ;  t he def endant ' s maxi mum t i me i n pr i son,  whi ch 

never  appear s cor r ect l y i n t he r ecor d,  i s  f i ve year s) .   Once 

                                                 
20 The t r anscr i pt  r eads:   " The Cour t :  I  coul d i mpose t he 

maxi mum penal t y her e of  a $10, 000 f i ne or  s i x year s i n pr i son or  
bot h i f  I  t hought  t hat ' s what  was necessar y.   Do you under st and 
t hat ?"  
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agai n,  t he def endant  was t ol d of  a di f f er ent  and i ncor r ect  

penal t y.    

¶113 Never t hel ess,  t he concur r ence i nexpl i cabl y,  

i naccur at el y,  and i ncor r ect l y st at es t hat  t he compl ai nt ,  

i nf or mat i on,  and pl ea quest i onnai r e cor r ect l y st at ed t he 

def endant ' s maxi mum penal t y and t hat  t he def endant ' s knowl edge 

was " al r eady evi dent  t hr oughout  t he r ecor d. "   Concur r ence,  ¶¶78,  

86.   

¶114 Nei t her  t he def ense counsel  nor  t he pr osecut i ng 

at t or ney of f er ed assi st ance t o t he c i r cui t  cour t  dur i ng t he pl ea 

col l oquy t o st at e t he maxi mum penal t y cor r ect l y.   Our  pr i or  

cases i mpose a bur den on t he pr osecut or  t o ensur e t hat  t he pl ea 

col l oquy i s suf f i c i ent .   " As we expl ai ned i n Banger t ,  par t  of  

t he r eason t he bur den shi f t s f r om t he def endant  t o t he st at e i s 

t hat  t hi s bur den- shi f t i ng ' wi l l  encour age t he pr osecut i on t o 

assi st  t he t r i al  cour t  i n meet i ng i t s § 971. 08 and ot her  

expr essed obl i gat i ons. ' " 21 

¶115 At  t he sent enci ng hear i ng,  t he c i r cui t  cour t  agai n 

i ncor r ect l y st at ed t he maxi mum puni shment  under  t he st at ut e.   

The ci r cui t  cour t  advi sed t he def endant  t hat  t he f el ony ( wi t h 

t he penal t y enhancer )  was " puni shabl e by a $10, 000 f i ne or  s i x 

year s i n pr i son or  bot h,  but  t hen t her e i s t he t wo addi t i onal  

year s of  possi bl e pr i son because of  t he r epeat er . "   So once 

agai n t he def endant  was advi sed he f aced ei ght  year s i n pr i son 

( conf i nement ) ,  not  ei ght  year s '  i mpr i sonment .   

                                                 
21 Br own,  293 Wi s.  2d 594,  ¶40 n. 24 ( c i t at i on omi t t ed)  

( quot i ng Banger t ,  131 Wi s.  2d at  275) .  
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¶116 To summar i ze t he r ecor d:   The def endant  was never  

expl i c i t l y  t ol d i n pl ai n Engl i sh t hat  t he maxi mum penal t y was 

ei ght  year s '  i mpr i sonment .   The compl ai nt  and i nf or mat i on wer e 

wor ded i n t er ms of  i mpr i sonment ——not  mor e t han si x year s f or  t he 

of f ense,  whi ch may be i ncr eased by not  mor e t han t wo year s f or  

t he r epeat er  char ge.   But  t hese document s di d not  t r ansl at e t he 

l egal ese i nt o pl ai n Engl i sh or  cal cul at e t he ef f ect  of  t he 

penal t y enhancer  on t he pot ent i al  t er m of  i mpr i sonment .   The 

pl ea col l oquy set  f or t h t he maxi mum penal t y i n t er ms of  pr i son——

si x year s.   The pl ea quest i onnai r e set  f or t h t he maxi mum penal t y 

i n t er ms of  pr i son——ei ght  year s.   The def ect  i n t he pl ea hear i ng 

was not  r emedi ed at  sent enci ng.   Even at  sent enci ng,  t he 

def endant  was t ol d i ncor r ect l y of  a maxi mum pr i son t er m but  was 

never  t ol d t hat  t he maxi mum penal t y was ei ght  year s '  

i mpr i sonment .        

¶117 Accor di ng t o t he r ecor d,  t he def endant  was r epeat edl y  

gi ven i nconsi st ent  and conf l i c t i ng i nf or mat i on about  t he maxi mum 

puni shment  he f aced.   When he was not  t ol d t he maxi mum 

puni shment ,  how can anyone concl ude t hat  t he def endant  knew and 

under st ood t he maxi mum puni shment ?  Never t hel ess,  t he maj or i t y 

opi ni on concl udes t hat  on t he basi s of  t he compl ai nt  and 

i nf or mat i on,  t he pl ea col l oquy,  and t he pl ea quest i onnai r e t hat  

t he def endant  was nonet hel ess awar e of  t he " maxi mum ei ght - year  
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t er m of  i mpr i sonment . " 22  Maj or i t y op. ,  ¶¶8,  35,  39.   The 

maj or i t y seems t o r each i t s conc l usi on by subst i t ut i ng t he wor d 

" i mpr i sonment "  f or  t he wor d " pr i son"  i n t he pl ea quest i onnai r e. 23  

The onl y poi nt  i n t he r ecor d t hat  t he number  ei ght  appear s i s i n 

t he pl ea quest i onnai r e,  whi ch i ncor r ect l y r ef er s t o ei ght  year s 

i n pr i son.   The number  f i ve,  t he cor r ect  pr i son t er m,  never  

appear s i n t he r ecor d.   
                                                 

22 The maj or i t y asser t s:  " To concl ude t hat  Tayl or  was not  
awar e of  t he maxi mum ei ght - year  t er m of  i mpr i sonment ,  we woul d 
have t o assume t hat  Tayl or ' s t r i al  counsel  mi sr epr esent ed,  on 
t he pl ea quest i onnai r e f or m i t sel f  and t o t he cour t ,  t hat  he had 
r ead t he f or m wi t h Tayl or  and t hat  Tayl or  under st ood i t .   We 
woul d al so have t o assume t hat  Tayl or  mi sr epr esent ed t o t he 
cour t  t hat  he had r ecei ved,  r ead,  and under st ood t he compl ai nt  
and pl ea quest i onnai r e f or m. "   Maj or i t y op. ,  ¶39 ( emphasi s  
added) .  

The i r ony,  of  cour se,  i s t hat  def ense counsel  and t he 
maj or i t y opi ni on conf use pr i son and i mpr i sonment .   The 
concur r ence r ewr i t es def ense counsel ' s not at i on of  " 8 
yr s/ pr i son"  on t he pl ea quest i onnai r e,  i nt er pr et i ng i t  as 
" l i kel y shor t hand f or  ' 8 year s of  i mpr i sonment . ' "   Concur r ence,  
¶22.   The concur r ence al so assumes t hat  " [ t ] her e i s a ver y hi gh 
l i kel i hood t hat  Tayl or ' s at t or ney,  Mi chael  Dal l y,  expl ai ned t he 
meani ng of  ei ght  year s of  i mpr i sonment  t o Tayl or . "   Concur r ence,  
¶27 n. 5.  

Wer e we t o gr ant  t he evi dent i ar y hear i ng r equi r ed by 
Banger t ,  we woul d not  have t o make any assumpt i ons about  t he 
def endant ' s under st andi ng and def ense counsel ' s advi ce.   Whet her  
a def endant  i s ent i t l ed t o a Banger t  hear i ng does not  t ur n on 
t hi s cour t ' s  r et r ospect i ve specul at i on of  what  def ense counsel  
l i kel y meant  on t he pl ea quest i onnai r e or  whet her  " t her e i s a 
ver y hi gh l i kel i hood"  t hat  def ense counsel  pr oper l y expl ai ned 
t he meani ng of  " ei ght  year s of  i mpr i sonment . "  

23 Maj or i t y op. ,  ¶39 ( quot ed at  not e 22,  supr a) .   I n Br own,  
293 Wi s.  2d 594,  ¶12- 13,  52- 53,  t he pl ea col l oquy was f l awed but  
t he def endant  had st at ed on t he r ecor d dur i ng t he pl ea col l oquy 
t hat  he under st ood t he char ges,  t hat  he had had t he compl ai nt  
r ead t o hi m,  and t hat  he had gone over  t he el ement s of  t he 
char ges wi t h hi s at t or ney.   Thi s r ecor d was st i l l  not  suf f i c i ent  
t o r ef use t he def endant  an evi dent i ar y hear i ng.    
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¶118 As I  expl ai ned pr evi ousl y,  accor di ng t o t he 

def endant ' s br i ef  and my cal cul at i ons,  t he def endant  was subj ect  

t o a maxi mum penal t y of  i mpr i sonment  not  t o exceed ei ght  year s,  

whi ch coul d consi st  of  not  mor e t han f i ve year s of  i ni t i al  

conf i nement  ( pr i son)  and not  mor e t han t hr ee year s of  ext ended 

super vi s i on.  As I  have shown,  t he def endant  was never  so 

advi sed,  and not hi ng i n t he r ecor d demonst r at es t hat  t he c i r cui t  

cour t ,  pr osecut i ng at t or ney,  def ense counsel ,  or  t he def endant  

knew t he cor r ect  maxi mum penal t y.   The r ecor d i s anyt hi ng but  

c l ear  and consi st ent  i n est abl i shi ng t hat  t he def endant  " i n 

f act "  knew t he t r ue and cor r ect  maxi mum penal t y he f aced.   Fr om 

t hi s r ecor d t he maj or i t y concl udes not  onl y t hat  t he def endant  

was t ol d of  t he maxi mum penal t y but  t hat  he knew and under st ood 

i t .  

¶119 I  have,  unt i l  now,  f ocused on t he maj or i t y opi ni on.   

The concur r i ng opi ni on st r i kes out  i n a somewhat  di f f er ent  

di r ect i on,  f ocus i ng mor e on t he def endant ' s under st andi ng of  t he 

maxi mum penal t y.   The concur r i ng opi ni on concl udes t hat  t he 

def endant  does not  " r ecei ve an evi dent i ar y hear i ng because t her e 

woul d have been no poi nt  i n t aki ng t est i moni al  

evi dence.  .  .  .  [ The def endant ' s]  c l ai m t hat  he l acked 

under st andi ng of  t he maxi mum sent ence was obj ect i vel y i ncr edi bl e 

gi ven t he ampl e evi dence i n t he r ecor d of  t he cor r ect  

i nf or mat i on he had r ecei ved.  .  .  .  [ A]  def endant  ' shoul d not  be 

per mi t t ed t o game t he syst em by t aki ng advant age of  j udi c i al  

mi st akes.  .  .  . ' "   " Requi r i ng t he cour t  t o conduct  an 

evi dent i ar y hear i ng t o r ecei ve what  was al r eady evi dent  
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t hr oughout  t he r ecor d woul d have ser ved no l egi t i mat e pur pose i n 

t hi s case. "   Concur r ence,  ¶¶21,  24,  29,  30.  

¶120 The concur r ence wor r i es about  t he def endant  gami ng t he 

syst em.   Concur r ence,  ¶29;  see al so maj or i t y op. ,  ¶39.   I  do not  

f avor  al l owi ng t he def endant  ( or  anyone el se)  t o game t he 

syst em.   Her e t he def endant  sat i sf i ed t he Banger t  r equi r ement s,  

r equi r ement s est abl i shed by t hi s cour t  t hat  ent i t l e hi m t o an 

evi dent i ar y hear i ng.   How i s t he def endant  gami ng t he syst em?24  

¶121 Accor di ng t o t he concur r i ng opi ni on,  a c i r cui t  cour t  

shoul d deci de whet her  t o hol d a Banger t  evi dent i ar y hear i ng 

based on what  i t  sur mi ses t he evi dence wi l l  be at  t he 

evi dent i ar y hear i ng and what  i t  pr edi ct s t he out come of  t he 

evi dent i ar y hear i ng wi l l  be about  t he def endant ' s knowl edge and 

under st andi ng.   What  l egal  pr i nc i pl e or  t heor y al l ows cour t s t o 

deci de whet her  t o hol d an evi dent i ar y hear i ng based on cour t  

conj ect ur e? 

¶122 When t he ci r cui t  cour t ,  pr osecut i ng at t or ney,  and 

def ense counsel  al l  f ai l ed t o r ecogni ze t hat  t he def endant  was 

bei ng t ol d di f f er ent  and i nconsi st ent  maxi mum penal t i es and 

f ai l ed t o expl ai n t he cor r ect  maxi mum puni shment ,  how can t he 

maj or i t y and concur r i ng opi ni ons i ndi f f er ent l y concl ude t hat  t he 

def endant  knew and under st ood t hat  hi s char ges car r i ed a maxi mum 

sent ence of  ei ght  year s of  i mpr i sonment  and not  s i x or  ei ght  

                                                 
24 Just i ce Pr osser ,  wr i t i ng f or  t he cour t  i n Br own,  

expl ai ned how t o pr event  a def endant  f r om gami ng t he syst em:   
" Thus,  onl y t he [ c i r cui t ]  cour t ,  wi t h t he assi st ance of  t he 
di st r i ct  at t or ney,  can pr event  pot ent i al  sandbaggi ng by a 
def endant  by engagi ng t he def endant  at  t he pl ea col l oquy and 
maki ng a compl et e r ecor d. "   Br own,  293 Wi s.  2d 594,  ¶38.  
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year s i n pr i son,  number s t he def endant  was gi ven by t he cour t  

and def ense counsel ?  The maj or i t y and concur r i ng opi ni ons ar e 

t el l i ng us ( wi t h st r ai ght  f aces)  t hat  al t hough al l  t he l egal l y 

t r ai ned,  cour t r oom- exper i enced par t i c i pant s i n t he pl ea col l oquy 

and sent enci ng ( namel y t he j udge,  t he def ense counsel ,  and t he 

pr osecut i ng at t or ney)  di spl ayed t hei r  i gnor ance of  t he cor r ect  

maxi mum penal t y,  t he def endant ,  t he onl y par t i c i pant  i n t he pl ea 

hear i ng who di d not  have t he benef i t  of  a l egal  educat i on,  i s 

t he onl y par t i c i pant  who act ual l y knew and under st ood t he 

cor r ect  maxi mum penal t y.   Thi s cannot  be r i ght .   

*  *  *  *  

¶123 Pl ea col l oqui es,  i ndeed many,  many pl ea col l oqui es,  

ar e bei ng conduct ed ever y day i n cour t r ooms acr oss t hi s st at e.   

Pl ea col l oqui es upon a pl ea of  gui l t y or  no cont est  ar e t he 

" br ead and but t er "  of  cr i mi nal  pr act i ce.   Pl ea col l oqui es ar e 

f r equent  and r ecur r ent  cour t  event s wi t h const i t ut i onal  

over t ones and r ami f i cat i ons.    

¶124 Mor e t han 25 year s ago,  t he cour t  deci ded t he Banger t  

case.   The cour t  has c l ear l y and deci s i vel y adher ed t o Banger t  

decl ar i ng t hat  " [ c] ompl yi ng wi t h t he r equi s i t e st andar ds [ of  

Banger t ]  i s  not  opt i onal . " 25  

¶125 The Banger t  l i ne of  cases set s down r el at i vel y s i mpl e,  

r el at i vel y " br i ght - l i ne"  r ul es i nst r uct i ng t he c i r cui t  cour t s,  

t he cour t  of  appeal s,  t hi s cour t ,  def endant s,  and counsel  about  

t he goal s of  a pl ea col l oquy,  how a pl ea col l oquy shoul d be 

conduct ed,  and t he r out e t o be t aken when t he pl ea col l oquy i s  

                                                 
25 Br own,  293 Wi s.  2d 594,  ¶52.  
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def ect i ve.   Ther e i s no i ndi cat i on t he f r amewor k i s not  wor ki ng.   

Once agai n,  I  ask,  " Why di st ur b i t  now?" 26 

¶126 The maj or i t y opi ni on and concur r ence have 

unnecessar i l y  muddi ed wat er s of t en pl i ed,  t o t he det r i ment  of  us 

al l .   We now have an i nconsi st ent  " j ur i spr udence of  f l awed pl ea 

col l oqui es"  appar ent l y gover ni ng an over st at ement  of  a penal t y,  

an under st at ement  of  a penal t y,  a subst ant i al  mi sst at ement  of  a 

penal t y,  and an i nsubst ant i al  mi sst at ement  of  a penal t y.   Thi s 

cour t  i s  supposed t o c l ar i f y t he l aw.   I t  has not .   

¶127 For  t he r easons set  f or t h,  I  di ssent .  

¶128 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

                                                 
26 Cr oss,  326 Wi s.  2d 492,  ¶47 ( Abr ahamson,  C. J. ,  

concur r i ng) .  



No.   2011AP1030- CR. ssa 

 

1 
 

 
 

 
 


	CaseNumber
	AddtlCap

		2014-09-15T18:33:54-0500
	CCAP




