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REVI EW of  a deci s i on of  t he cour t  of  appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed dec i s i on of  t he cour t  of  appeal s af f i r mi ng a 

j udgment  of  t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Judge Mar y 

Kuhnmuench,  convi ct i ng St even P.  Mucker hei de ( Mucker hei de)  of  

homi ci de by use of  a mot or  vehi c l e whi l e havi ng a pr ohi bi t ed 

bl ood al cohol  concent r at i on,  cont r ar y t o 

Wi s.  St at .  §§ 940. 09( 1) ( b)  and ( 1c) ( b) ( 2002- 04) . 1  Thi s case 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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i nvol ves t he admi ssi bi l i t y  of  evi dence of  t he v i ct i m' s pr i or  

act s ( ot her  act s evi dence) ,  pur suant  t o Wi s.  St at .  § 904. 04( 2) .  

¶2 I n c i r cui t  cour t ,  Mucker hei de of f er ed a def ense under  

Wi s.  St at .  § 940. 09( 2) ( a) , 2 c l ai mi ng t hat  t he v i ct i m,  Mi chael  

Br aun ( Br aun) ,  woul d have been ki l l ed even i f  Mucker hei de had 

been exer ci s i ng due car e and had not  been under  t he i nf l uence of  

any dr ugs or  al cohol .   Mucker hei de sought  t o pr ove t hat  Br aun 

had gr abbed t he st eer i ng wheel  j ust  pr i or  t o t he acci dent ,  and 

t hat  t he acci dent  had occur r ed when Mucker hei de was t r y i ng t o 

st eer  t he vehi c l e t o count er act  Br aun' s pul l i ng on t he wheel .  

¶3 The ot her  act s evi dence i n quest i on was t he t est i mony 

of  Br aun' s f at her .   I n suppor t  of  Mucker hei de' s def ense under  

Wi s.  St at .  § 940. 09( 2) ( a) ,  Mucker hei de wi shed t o of f er  t he 

t est i mony of  Br aun' s f at her  t hat  Br aun had,  on pr i or  occasi ons,  

gest ur ed as i f  t o gr ab t he st eer i ng wheel  of  hi s f at her ' s 

vehi c l e and,  on one occasi on,  had act ual l y gr abbed t he wheel .   

The ci r cui t  cour t  hel d t hat  such ot her  act s evi dence was 

i nadmi ssi bl e,  and t he cour t  of  appeal s af f i r med t hat  r ul i ng and 

t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.  

                                                 
2 Wi sconsi n St at .  § 940. 09( 2) ( a)  st at es:  

I n any act i on under  t hi s sect i on,  t he def endant  has a 
def ense i f  he or  she pr oves by a pr eponder ance of  t he 
evi dence t hat  t he deat h woul d have occur r ed even i f  he 
or  she had been exer ci s i ng due car e and he or  she had 
not  been under  t he i nf l uence of  an i nt oxi cant ,  di d not  
have a det ect abl e amount  of  a r est r i ct ed cont r ol l ed 
subst ance i n hi s or  her  bl ood,  or  di d not  have an 
al cohol  concent r at i on descr i bed under  sub.  ( 1) ( b) ,  
( bm) ,  ( d)  or  ( e)  or  ( 1g) ( b)  or  ( d) .  
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¶4 Mucker hei de pr esent s t hr ee i ssues f or  r evi ew.   The 

f i r st  i ssue i s whet her  t he cour t  of  appeal s er r ed when i t  

af f i r med t he ci r cui t  cour t ' s  deci s i on t hat  t he ot her  act s 

evi dence of f er ed by Mucker hei de was i nadmi ssi bl e.   The second 

i ssue i s whet her  t he cour t  of  appeal s er r ed when i t  deci ded not  

t o appl y case l aw f r om anot her  j ur i sdi ct i on.   The t hi r d i ssue i s  

whet her  Mucker hei de' s const i t ut i onal  r i ght  t o pr esent  a def ense 

was vi ol at ed.  

¶5 We hol d t hat  t he cour t  of  appeal s was not  i n er r or  i n 

af f i r mi ng t he ci r cui t  cour t ' s  deci s i on not  t o admi t  t he 

t est i mony of  Br aun' s f at her  of f er ed by Mucker hei de.   We hol d 

t hat  such t est i mony was i nadmi ssi bl e.   Mucker hei de' s ar gument  

was t o t he ef f ect  t hat ,  s i nce Br aun had al l egedl y gr abbed t he 

st eer i ng wheel  on one occasi on i n hi s f at her ' s vehi c l e,  he must  

have gr abbed t he st eer i ng wheel  f r om Mucker hei de on t he occasi on 

of  t he acci dent .   Such t est i mony i s pr ohi bi t ed under  

Wi s.  St at .  § 904. 04( 2) .  

¶6 Under  t he anal yt i cal  f r amewor k set  f or t h i n St at e v.  

Sul l i van,  216 Wi s.  2d 768,  771- 72,  576 N. W. 2d 30 ( 1998) ,  such 

ot her  act s evi dence was i nadmi ss i bl e,  s i nce i t  l acked r el evance.   

The cour t  of  appeal s t her ef or e pr oper l y uphel d t he c i r cui t  

cour t ' s  deci s i on t o bar  t he admi ssi on of  t he ot her  act s evi dence 

f r om Br aun' s f at her ,  al t hough t he cour t  al l owed t est i mony f r om 

Mucker hei de hi msel f  t hat  Br aun had gr abbed t he st eer i ng wheel  

and,  t hus,  caused t he acci dent .  

¶7 We f ur t her  hol d t hat  t he cour t  of  appeal s di d not  er r  

when i t  deci ded not  t o appl y case l aw f r om anot her  j ur i sdi ct i on,  
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t he St at e of  Washi ngt on.   Al t hough a Wi sconsi n cour t  may 

consi der  case l aw f r om such ot her  j ur i sdi ct i ons,  obvi ousl y such 

case l aw i s not  bi ndi ng pr ecedent  i n Wi sconsi n,  and a Wi sconsi n 

cour t  i s  not  r equi r ed t o f ol l ow i t .   Beecher  v.  LI RC,  2003 WI  

App 100,  ¶16 n. 3,  264 Wi s.  2d 394,  663 N. W. 2d 316.  

¶8 Fi nal l y,  we hol d t hat  Mucker hei de' s const i t ut i onal  

r i ght  t o pr esent  a def ense was not  v i ol at ed by t he excl usi on of  

t he t est i mony f r om Br aun' s f at her .   For  t hese r easons,  t he 

deci s i on of  t he cour t  of  appeal s i s af f i r med.  

I  

¶9 On Jul y 17,  2003,  Mucker hei de was dr i v i ng a vehi c l e on 

t he way t o a t aver n,  and Br aun was r i di ng i n t he f r ont  passenger  

seat .   On t he way t o t he t aver n,  t he f r ont  passenger  s i de of  

Mucker hei de' s vehi c l e hi t  a par ked const r uct i on t r ai l er ,  and 

Br aun was ki l l ed i n t he acci dent .   Mucker hei de t est i f i ed at  

t r i al  t hat  he had been speedi ng,  and al so t hat  he had been 

dr i nki ng beer  and had used cocai ne pr i or  t o t he acci dent .   Test s  

t aken af t er  t he acci dent  r eveal ed t hat  Mucker hei de' s bl ood 

al cohol  concent r at i on was . 179.   Mucker hei de t est i f i ed at  t r i al  

t hat  Br aun al so had been dr i nki ng and usi ng cocai ne t hat  day.  

¶10 Mucker hei de was char ged wi t h homi ci de by use of  a 

mot or  vehi c l e whi l e oper at i ng wi t h a pr ohi bi t ed al cohol  

concent r at i on,  cont r ar y t o Wi s.  St at .  §§ 940. 09( 1) ( b)  and 
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( 1c) ( b) . 3  Mucker hei de of f er ed a def ense under  

Wi s.  St at .  § 940. 09( 2) ( a)  and,  i n suppor t  of  hi s def ense,  f i l ed 

a mot i on bef or e t r i al  t o admi t  t he t est i mony of  Br aun' s f at her .   

Br aun' s f at her  was t o t est i f y t hat  Br aun was a ner vous passenger  

who had,  on sever al  pr i or  occasi ons,  gest ur ed t owar d t he 

st eer i ng wheel  of  hi s f at her ' s vehi c l e.   Br aun al so al l egedl y 

had gr abbed t he st eer i ng wheel  of  hi s f at her ' s vehi c l e on one 

occasi on t he pr evi ous year ,  when he per cei ved t hat  hi s f at her ' s 

vehi c l e was comi ng t oo cl ose t o a saf et y i s l and.  

¶11 Mucker hei de ar gued t hat  t he t est i mony of  Br aun' s 

f at her  was admi ssi bl e as evi dence of  habi t  pur suant  t o 

Wi s.  St at .  § 904. 06,  and as per mi ssi bl e evi dence of  ot her  act s 

pur suant  t o Wi s.  St at .  § 904. 04.   The St at e of  Wi sconsi n ( St at e)  

obj ect ed t o t he t est i mony of  Br aun' s f at her ,  ar gui ng t hat  t he 

of f er ed evi dence was not  suf f i c i ent l y s i mi l ar  t o t he cr ash 

i nvol v i ng Mucker hei de.   The St at e asser t ed t hat  Mucker hei de 

never  al l eged t hat  he had l ost  cont r ol  of  t he vehi c l e whi l e 

t r y i ng t o pr event  Br aun f r om gr abbi ng t he st eer i ng wheel .   The 

St at e f ur t her  ar gued t hat  t he i nci dent  i n whi ch Br aun al l egedl y 

gr abbed t he st eer i ng wheel  of  hi s f at her ' s  vehi c l e was 

i nadmi ssi bl e pr opensi t y evi dence.  

                                                 
3 Mucker hei de was al so char ged wi t h an addi t i onal  count  of  

homi ci de by i nt oxi cat ed use of  a mot or  vehi c l e,  cont r ar y t o 
Wi s.  St at .  §§ 940. 09( 1) ( a)  and ( 1c) ( b) ,  and was f ound gui l t y on 
t he addi t i onal  count .   However ,  t he c i r cui t  cour t  hel d at  
sent enci ng t hat  Mucker hei de coul d not  be convi ct ed on bot h of  
t he count s f or  t he same conduct .   The ci r cui t  cour t  t her ef or e 
di smi ssed t he count  of  homi ci de by i nt oxi cat ed use of  a mot or  
vehi c l e.   
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¶12 The ci r cui t  cour t  deni ed Mucker hei de' s mot i on,  hol di ng 

t hat  t he t est i mony of  Br aun' s f at her  was i nadmi ssi bl e pr opensi t y  

evi dence under  Wi s.  St at .  § 904. 04( 2) ,  of f er ed sol el y f or  t he 

pur pose of  pr ovi ng t hat  Br aun had a t endency t o gr ab st eer i ng 

wheel s,  and t hat  he had act ed i n conf or mi t y t her ewi t h when 

Mucker hei de' s vehi c l e cr ashed.  

¶13 At  t r i al ,  Mucker hei de t est i f i ed t hat  Br aun gr abbed t he 

st eer i ng wheel  j ust  pr i or  t o t he cr ash.   Mucker hei de st at ed t hat  

he was t r y i ng t o st eer  t he vehi c l e t o count er act  Br aun' s pul l i ng 

on t he wheel ,  when t he vehi c l e s t r uck t he const r uct i on t r ai l er .   

Accor di ng t o Mucker hei de' s t est i mony,  onl y t wo or  t hr ee seconds 

passed bet ween t he t i me when Br aun gr abbed t he st eer i ng wheel  

and when t he i mpact  wi t h t he const r uct i on t r ai l er  occur r ed.  

¶14 The ci r cui t  cour t  i nst r uct ed t he j ur y on Mucker hei de' s 

i nt er veni ng cause def ense under  Wi s.  St at .  § 940. 09( 2) ,  as 

Mucker hei de r equest ed.   The j ur y f ound Mucker hei de gui l t y,  and 

t he ci r cui t  cour t  sent enced Mucker hei de t o ei ght  year s of  

i ni t i al  conf i nement ,  f ol l owed by t wel ve year s of  ext ended 

super vi s i on.   Mucker hei de appeal ed,  ar gui ng t hat  t he c i r cui t  

cour t  er r ed i n i t s deci s i on t o deny t he admi ssi on of  t he 

t est i mony of  Br aun' s f at her .    

¶15 The cour t  of  appeal s r ej ect ed Mucker hei de' s ar gument  

and af f i r med t he deci s i on of  t he c i r cui t  cour t .   The cour t  of  

appeal s st at ed t hat  t he admi ssi on of  evi dence i s a mat t er  wi t hi n 

t he sound di scr et i on of  a c i r cui t  cour t .   The cour t  of  appeal s  

f ur t her  st at ed t hat ,  i n or der  f or  ot her  act s evi dence t o be 

admi ssi bl e,  i t  must  be pr obat i ve of  some pr oposi t i on ot her  t han 
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t he pr oposi t i on t hat ,  because t he per son di d pr i or  act  X,  he or  

she i s of  such a char act er  t o have commi t t ed pr esent  act  Y.   

St at e v.  Johnson,  184 Wi s.  2d 324,  336- 37,  516 N. W. 2d 463 ( Ct .  

App.  1994) .   The cour t  not ed t hat  ot her  act s evi dence must  be 

eval uat ed f or  r el evancy,  and a r el evancy det er mi nat i on r equi r es 

an assessment  of  pr obat i ve val ue.   St at e v.  Gr ay,  225 Wi s.  2d 

39,  49,  590 N. W. 2d 918 ( 1999) ;  Sul l i van,  216 Wi s.  2d at  786.   

The cour t  of  appeal s,  r el y i ng on Sul l i van,  216 Wi s.  2d at  787,  

st at ed t hat  t he gr eat er  t he s i mi l ar i t y,  compl exi t y,  and 

di st i nct i veness of  t he t wo event s,  t he st r onger  i s t he case f or  

admi ssi bi l i t y  of  ot her  act s evi dence.   The cour t  di d not  appl y  a 

Washi ngt on case,  St at e v.  Young,  739 P. 2d 1170 ( Wash.  Ct .  App.  

1987) ,  as r equest ed by Mucker hei de,  and i nst ead st at ed t hat  t he 

cour t  was f ol l owi ng Wi sconsi n l aw.  

¶16 Al t hough Mucker hei de ar gued t hat  Br aun' s t est i mony was 

of f er ed t o show i dent i t y,  cont r ol ,  absence of  mi st ake,  and modus 

oper andi ,  t he cour t  of  appeal s concl uded t hat  Br aun' s t est i mony 

was i nadmi ssi bl e pr opensi t y evi dence.   The cour t  of  appeal s al so 

concl uded t hat  t her e wer e suf f i c i ent  di ssi mi l ar i t i es bet ween t he 

pr i or  occasi on on whi ch Br aun al l egedl y gr abbed t he st eer i ng 

wheel ,  and t he occasi on of  t he acci dent  i nvol v i ng Mucker hei de,  

t o under cut  t he r el evance of  t he of f er ed t est i mony of  Br aun' s 

f at her .   Mucker hei de t hen f i l ed a pet i t i on f or  r evi ew wi t h t hi s 

cour t ,  whi ch we gr ant ed.  

I I  

¶17 I n r evi ewi ng a cour t ' s  deci s i on t o admi t  or  excl ude 

ot her  act s evi dence,  t he appl i cabl e st andar d i s whet her  t he 
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cour t  exer ci sed appr opr i at e di scr et i on.   Sul l i van,  216 Wi s.  2d 

at  780.   As wi t h ot her  di scr et i onar y det er mi nat i ons,  t hi s cour t  

wi l l  uphol d t he deci s i on of  t he c i r cui t  cour t  t o admi t  or  

excl ude evi dence,  i f  t he c i r cui t  cour t  exami ned t he r el evant  

f act s,  appl i ed a pr oper  l egal  st andar d,  and r eached a r easonabl e 

concl usi on usi ng a demonst r at ed r at i onal  pr ocess.   Mar t i ndal e v.  

Ri pp,  2001 WI  113,  ¶28,  246 Wi s.  2d 67,  629 N. W. 2d 698.  

¶18 We det er mi ne as a mat t er  of  const i t ut i onal  f act  

whet her  t he excl usi on of  evi dence of f er ed by a def endant  

v i ol at ed t he const i t ut i onal  r i ght  t o pr esent  a def ense.   St at e 

v.  St .  Geor ge,  2002 WI  50,  ¶¶16,  49,  252 Wi s.  2d 499,  643 N. W. 2d 

777.   The r evi ew of  quest i ons of  const i t ut i onal  f act  on t he 

basi s of  est abl i shed f act s i s de novo,  but  wi t h t hi s cour t  

benef i t i ng f r om t he anal yses of  t he c i r cui t  cour t  and t he cour t  

of  appeal s.   St at e v.  Tur ner ,  136 Wi s.  2d 333,  344,  401 N. W. 2d 

827 ( 1987) .  

I I I  

¶19 The admi ssi bi l i t y  of  ot her  act s evi dence i s gover ned 

by Wi s.  St at .  §§ 904. 04( 2) ,  904. 03,  and 904. 01.   Sect i on 

904. 04( 2)  pr ovi des i n r el evant  par t :  

Evi dence of  ot her  cr i mes,  wr ongs,  or  act s  i s  not  
admi ssi bl e t o pr ove t he char act er  of  a per son i n or der  
t o show t hat  t he per son act ed i n conf or mi t y t her ewi t h.   
Thi s subsect i on does not  excl ude t he evi dence when 
of f er ed f or  ot her  pur poses,  such as pr oof  of  mot i ve,  
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oppor t uni t y,  i nt ent ,  pr epar at i on,  pl an,  knowl edge,  
i dent i t y,  or  absence of  mi st ake or  acci dent . 4 

Sect i on 904. 03 pr ovi des i n r el evant  par t :   

Al t hough r el evant ,  evi dence may be excl uded i f  i t s 
pr obat i ve val ue i s subst ant i al l y  out wei ghed by t he 
danger  of  unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  
or  mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me,  or  needl ess pr esent at i on of  
cumul at i ve evi dence.  

Sect i on 904. 01 def i nes " r el evant  evi dence"  as " evi dence havi ng 

any t endency t o make t he exi st ence of  any f act  t hat  i s  of  

consequence t o t he det er mi nat i on of  t he act i on mor e pr obabl e or  

l ess pr obabl e t han i t  woul d be wi t hout  t he evi dence. "  

¶20 Bot h Mucker hei de and t he St at e agr ee t hat  t he t hr ee-

par t  anal yt i cal  f r amewor k t hat  t hi s cour t  appl i ed i n Sul l i van,  

216 Wi s.  2d at  771- 72,  i s t he pr oper  f r amewor k f or  det er mi ni ng 

t he admi ssi bi l i t y  of  ot her  act s evi dence.   Thi s cour t  st at ed i n 

Sul l i van t hat  a cour t  must  f i r st  det er mi ne whet her  t he ot her  

act s evi dence i s of f er ed f or  an accept abl e pur pose under  

Wi s.  St at .  § 904. 04( 2) .   Second,  a cour t  must  det er mi ne whet her  

t he ot her  act s evi dence i s r el evant  under  Wi s.  St at .  § 904. 01.   

Sul l i van,  216 Wi s.  2d at  772.   Thi r d,  a cour t  must  det er mi ne 

whet her  t he pr obat i ve val ue of  t he ot her  act s evi dence i s 

subst ant i al l y  out wei ghed by t he danger  of  unf ai r  pr ej udi ce,  

conf usi on of  t he i ssues or  mi sl eadi ng t he j ur y,  or  by 

                                                 
4See St at e v.  Shi l l cut t ,  116 Wi s.  2d 227,  236,  341 N. W. 2d 

716 ( Ct .  App.  1983) ,  wher e i t  was hel d " t hat  t he l i s t i ng of  
c i r cumst ances under  sec.  904. 04( 2)  .  .  .   i s  not  excl usi onar y 
but ,  r at her ,  i l l ust r at i ve. "   ( Ci t at i on omi t t ed. )   See al so J. W.  
v.  B. B. ,  2005 WI  App 125,  ¶22,  284 Wi s.  2d 493,  700 N. W. 2d 277.   
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consi der at i ons of  undue del ay,  wast e of  t i me or  needl ess 

pr esent at i on of  cumul at i ve evi dence.   I d. ;  Wi s.  St at .  § 904. 03.  

¶21 We agr ee wi t h t he par t i es i n t he pr esent  case t hat  t he 

t hr ee- par t  anal yt i cal  f r amewor k used i n Sul l i van,  216 Wi s.  2d at  

771- 72,  i s t he pr oper  t est  f or  det er mi ni ng t he admi ssi bi l i t y  of  

t he ot her  act s evi dence at  i ssue her e.   The par t i es di sagr ee,  

however ,  as t o how t he Sul l i van f r amewor k appl i es i n t hi s case.  

¶22 Under  t he f i r st  st ep of  t he Sul l i van f r amewor k,  

Mucker hei de ar gues t hat  t he t est i mony of  Br aun' s f at her  was 

of f er ed f or  t he pur pose of  pr ovi di ng a compl et e st or y or  cont ext  

t o gi ve a f ul l  pr esent at i on of  t he case.   St at e v.  Her ef or d,  195 

Wi s.  2d 1054,  1068,  537 N. W. 2d 62 ( Ct .  App.  1995) ;  St at e v.  

Ber ger on,  162 Wi s.  2d 521,  531,  470 N. W. 2d 322 ( Ct .  App.  1991) .   

Mucker hei de asser t s t hat  t he t est i mony of  Br aun' s f at her  was 

of f er ed t o show pr oof  of  t he i dent i t y of  t he per son who was 

r esponsi bl e f or  t he acci dent ,  pr oof  t hat  Br aun was i n cont r ol  of  

t he car  when t he acci dent  occur r ed,  t hat  Br aun' s i nt ent i onal  

i nt er f er ence caused t he acci dent ,  t hat  t he acci dent  woul d have 

occur r ed r egar dl ess of  Mucker hei de' s i nt oxi cat i on,  and pr oof  of  

Br aun' s pl an or  modus oper andi .    

¶23 I n i t s br i ef ,  t he St at e agr ees wi t h Mucker hei de t hat ,  

i n a homi ci de pr osecut i on under  Wi s.  St at .  § 940. 09,  wher e t he 

st at ut or y def ense set  f or t h i n § 940. 09( 2) ( a)  i s r ai sed,  

evi dence of f er ed t o show how t he f at al  acci dent  occur r ed i s 

per mi ssi bl e under  Wi s.  St at .  § 904. 04( 2) .   We agr ee wi t h t he 

par t i es t hat  a per mi ssi bl e pur pose i s t o pr ovi de a " ' f ul l  

pr esent at i on' "  of  t he case.   St at e v.  Shi l l cut t ,  116 Wi s.  2d 
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227,  236,  341 N. W. 2d 716 ( Ct .  App.  1983) ( quot i ng U. S.  v.  

Mast er s,  622 F. 2d 83,  86 ( 4t h Ci r .  1980)  ( f oot not e omi t t ed) ) .   

See al so Her ef or d,  195 Wi s.  2d at  1069 ( " Test i mony of  ot her  act s  

f or  t he pur pose of  pr ovi di ng t he backgr ound .  .  .  i s  not  

pr ohi bi t ed by § 904. 04( 2) ,  St at s . " ) .   However ,  t he St at e asser t s  

t hat  Mucker hei de' s at t empt  t o of f er  t est i mony of  Br aun' s pr i or  

act s f or  t he pur pose of  showi ng modus oper andi  and f or  a f ul l  

pr esent at i on of  t he st or y i s r epet i t i ve,  and si mpl y a way of  

r ephr asi ng t he pur pose of  showi ng how t he acc i dent  occur r ed.   

The St at e asser t ed at  or al  ar gument  t hat  i dent i t y i s not  t he 

i ssue i n t hi s case;  r at her ,  t he i ssue i s how t he acci dent  was 

caused. 5 

¶24 We concl ude t hat  Mucker hei de' s ot her  act s evi dence was 

pr oper l y excl uded.   The t est i mony of  Br aun' s f at her  woul d have 

been admi ssi bl e f or  t he pur pose of  showi ng how t he acci dent  

occur r ed,  but  i t  l acked r el evance.       

¶25 Mucker hei de' s of f er ed ot her  act s t est i mony f ai l s t o 

sat i sf y t he second st ep of  t he Sul l i van anal yt i cal  f r amewor k,  

r el evancy.   Mucker hei de cont ends t hat  t he pr i or  act  of  Br aun 

al l egedl y gr abbi ng t he st eer i ng wheel  i s r el evant  t o t he i ssue 

of  who,  i n f act ,  was oper at i ng Mucker hei de' s vehi c l e at  t he t i me 

at  i ssue and,  t hus,  caused t he acci dent .   He ar gues t hat  t he 

                                                 
5 I n St at e v.  Young,  739 P. 2d 1170 ( Wash.  Ct .  App.  1987) ,  

t he Washi ngt on appel l at e cour t  hel d t hat  t est i mony f r om t hr ee 
wi t nesses,  st at i ng t hat  t he v i ct i m of  a f at al  acci dent  had 
gr abbed t he st eer i ng wheel  as a passenger  on f our  pr i or  
occasi ons,  was admi ssi bl e t o pr ove i dent i t y,  cont r ol  of  t he 
vehi c l e by t he v i ct i m,  and pr oxi mat e cause of  t he acci dent .  
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i nci dent  i n whi ch Br aun al l egedl y gr abbed t he st eer i ng wheel  of  

hi s f at her ' s car ,  and t he f act s of  t he acci dent  her e wer e 

s i mi l ar .   Mucker hei de ar gues t hat  t he t est i mony f r om Br aun' s  

f at her  and Mucker hei de' s t est i mony about  t he acci dent  bot h t end 

t o show t hat  Br aun was a ner vous passenger ,  t hat  he woul d war n 

t he dr i ver  when he per cei ved a t r af f i c  hazar d,  and t hat  he woul d 

gr ab t he st eer i ng wheel .    

¶26 The St at e ar gues t hat  Br aun' s pr i or  al l eged act s of  

gest ur i ng t owar d and,  on one occasi on,  gr abbi ng t he st eer i ng 

wheel ,  wer e not  s i mi l ar  t o t he s i t uat i on i n whi ch Br aun 

al l egedl y gr abbed t he st eer i ng wheel  of  Mucker hei de' s vehi c l e.   

The St at e cont ends t hat  Br aun' s mot i ve or  i nt ent  f or  al l egedl y 

gr abbi ng t he st eer i ng wheel  was not  r el evant ,  and t hat  t he 

of f er ed t est i mony of  Br aun' s f at her  was not hi ng but  

i mper mi ssi bl e pr opensi t y evi dence.  

¶27 We agr ee wi t h t he St at e t hat  t he ot her  act s evi dence 

of f er ed by Mucker hei de was not  r el evant .   Under  Sul l i van,  216 

Wi s.  2d at  785,  r el evance has t wo f acet s.   The f i r st  

consi der at i on i s whet her  t he ot her  act s evi dence r el at es t o a 

f act  or  pr oposi t i on t hat  i s of  consequence t o t he det er mi nat i on 

of  t he act i on.   I d.   The second consi der at i on i s whet her  t he 

ot her  act s evi dence has a t endency t o make a consequent i al  f act  

mor e pr obabl e or  l ess pr obabl e.   I d.  at  786.   Si mi l ar i t y bet ween 

t he pr i or  event s and t he event  i n quest i on r el at es t o t hi s 

second consi der at i on.   I n Sul l i van,  we st at ed,  " The gr eat er  t he 

s i mi l ar i t y,  compl exi t y and di st i nct i veness of  t he event s,  t he 
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st r onger  i s t he case f or  admi ssi on of  ot her  act s  evi dence. "   I d.  

at  787 ( f oot not e omi t t ed) .  

¶28 As t he St at e poi nt ed out  i n i t s br i ef ,  t he one 

occasi on on whi ch Br aun al l egedl y gr abbed t he wheel  of  hi s 

f at her ' s vehi c l e was di ssi mi l ar  i n sever al  r espect s t o t he 

occasi on i n whi ch Br aun al l egedl y gr abbed t he wheel  of  

Mucker hei de' s vehi c l e.   Ther e was no evi dence t hat ,  on t he pr i or  

occasi on,  Br aun had been i nt oxi cat ed or  under  t he i nf l uence of  

dr ugs,  but  t her e was evi dence t hat  Br aun had been dr i nki ng and 

doi ng cocai ne pr i or  t o t he acci dent  i n Mucker hei de' s vehi c l e.   

Ther e i s no di sput e t hat  an i ndi v i dual  of t en act s di f f er ent l y 

when he/ she i s under  t he i nf l uence of  dr ugs and al cohol .   

Addi t i onal l y,  Br aun' s f at her  woul d have t est i f i ed t hat  Br aun had 

gest ur ed t owar d t he st eer i ng wheel  on sever al  occasi ons,  wher eas 

Mucker hei de never  asser t ed t hat  Br aun had made gest ur es t owar d 

t he st eer i ng wheel  i n Mucker hei de' s vehi c l e pr i or  t o t he 

acci dent .   Fi nal l y,  t her e i s no evi dence t hat  Br aun had ever  

gr abbed t he st eer i ng wheel  when r i di ng wi t h Mucker hei de on 

occasi ons pr i or  t o t he acci dent ,  as Br aun had al l egedl y done 

when r i di ng wi t h hi s f at her .    

¶29 Due t o t hese di ssi mi l ar i t i es,  we concl ude t hat  

Mucker hei de' s of f er ed ot her  act s evi dence does not  make a 

consequent i al  f act  mor e pr obabl e or  l ess pr obabl e.   I d.  at  785-

86.   As t hi s  cour t  st at ed i n Whi t t y v.  St at e,  34 Wi s.  2d 278,  

291- 92,  149 N. W. 2d 557 ( 1967) ,  our  semi nal  case r egar di ng ot her  

act s evi dence,  i t  i s  uni ver sal l y est abl i shed t hat  evi dence of  

ot her  act s " i s not  admi t t ed i n evi dence f or  t he pur pose of  
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pr ovi ng gener al  char act er ,  cr i mi nal  pr opensi t y or  gener al  

di sposi t i on on t he i ssue of  gui l t  or  i nnocence because such 

evi dence,  whi l e havi ng pr obat i ve val ue,  i s not  l egal l y or  

l ogi cal l y r el evant  t o t he cr i me char ged. "  

¶30 Mucker hei de ar gues i n hi s br i ef  t hat  t he t hi r d st ep of  

t he Sul l i van anal yt i cal  f r amewor k shoul d not  be appl i ed i n cases 

wher e t he ot her  act s evi dence i s of f er ed by a def endant  i n a 

cr i mi nal  case.   The St at e ar gues t hat  t he t hi r d st ep of  t he 

Sul l i van anal ysi s does appl y t o t hi s case.   I n suppor t  of  i t s 

ar gument ,  t he St at e c i t es St at e v.  Schei del l ,  227 Wi s.  2d 285,  

303- 04,  310- 11,  595 N. W. 2d 661 ( 1999) ,  wher ei n t hi s cour t  hel d 

t hat ,  t hough t he of f er ed evi dence was not  r el evant ,  and 

t her ef or e t hat  t he t hi r d st ep——t he pr ej udi ce pr ong——need not  be 

addr essed,  we t hen pr oceeded t o concl ude t hat  t he bal anci ng of  

Wi s.  St at .  § 904. 03 consi der at i ons must  occur .    

¶31 I n Schei del l ,  t he def endant  sought  t o i nt r oduce ot her  

act s evi dence concer ni ng an unknown t hi r d par t y,  t o r ai se doubt  

as t o t he i dent i t y of  t he i ndi v i dual  who commi t t ed t he char ged 

cr i me.   Schei del l ,  227 Wi s.  2d at  298.   The def endant  ar gued 

t hat  t hi s cour t  shoul d adopt  a l ess st r i ngent  st andar d f or  ot her  

act s evi dence whi ch i s of f er ed by t he def ense t o show mi st aken 

i dent i t y.   I d.   Thi s cour t  st at ed,  " We r ecogni ze t hat  t he 

st andar ds of  r el evancy ar e st r i ct er  when t he st at e seeks t o 

i nt r oduce ot her  cr i mes evi dence t o pr ove i dent i t y because ' t he 

pr ej udi ce [ r esul t i ng f r om such evi dence]  i s apt  t o be r el at i vel y 

gr eat er  t han t he pr obat i ve val ue. ' "   I d.  at  304 ( c i t i ng Whi t t y,  

34 Wi s.  2d at  294) .   However ,  we concl uded t hat ,  when a 
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def endant  of f er s  ot her  act s ev i dence whi ch i s  r el evant ,  as 

Mucker hei de ar gues her e,  t he cour t  may excl ude such r el evant  

evi dence under  t he Whi t t y/ Sul l i van appr oach,  i f  i t s  pr obat i ve 

val ue i s subst ant i al l y  out wei ghed by t he danger s set  f or t h i n 

Wi s.  St at .  § 904. 03.   I d.  at  310- 11.    

¶32 The t hi r d st ep of  t he Sul l i van anal yt i cal  f r amewor k 

r equi r es a cour t  t o wei gh t he pr obat i ve val ue of  t he ot her  act s 

evi dence t o det er mi ne i f  i t  i s  subst ant i al l y  out wei ghed by t he 

danger  of  unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  or  

mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue del ay,  wast e 

of  t i me,  or  needl ess pr esent at i on of  cumul at i ve evi dence.   

Wi s.  St at .  § 904. 03;  Sul l i van,  216 Wi s.  2d at  789.   See al so 

Schei del l ,  227 Wi s.  2d at  310- 11 ( hol di ng t hat  t he pr obi t y of  

t he evi dence must  be bal anced agai nst  t he consi der at i ons 

cont ai ned i n § 904. 03) .   Si nce we hol d t hat  t he ot her  act s 

evi dence of f er ed by Mucker hei de was not  r el evant ,  we need not  

addr ess t he pr ej udi ce pr ong of  t he Whi t t y/ Sul l i van t est .   I d.  at  

310.   See al so Sul l i van,  216 Wi s.  2d at  789.   We woul d,  however ,  

ur ge ci r cui t  cour t s t o di scuss and anal yze al l  t hr ee st eps of  

t he Sul l i van anal yt i cal  f r amewor k.  

¶33 Of f er ed evi dence r uns t he r i sk of  unf ai r  pr ej udi ce 

when i t  has a t endency t o i nf l uence t he out come by i mpr oper  

means or  i f  i t  appeal s t o t he j ur y ' s sympat hi es,  ar ouses i t s 

sense of  hor r or ,  pr ovokes i t s i nst i nct  t o puni sh,  or  ot her wi se 

causes a j ur y t o base i t s deci s i on on somet hi ng ot her  t han t he 

est abl i shed pr oposi t i ons i n t he case.   Sul l i van,  216 Wi s.  2d at  

790.  
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¶34 Under  t he Sul l i van anal yt i cal  f r amewor k,  we concl ude 

t hat  t he c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on when i t  

excl uded t he ot her  act s evi dence of f er ed by Mucker hei de because 

t he evi dence was i nadmi ssi bl e,  s i nce i t  l acked r el evance.   

Because we concl ude t hat  t he evi dence was pr oper l y excl uded,  we 

need not  under t ake a har ml ess er r or  anal ysi s.   St at e v.  Vol k,  

2002 WI  App 274,  ¶25 n. 4,  258 Wi s.  2d 584,  654 N. W. 2d 24.  

I V 

¶35 We t ur n now t o t he quest i on of  whet her  t he cour t  of  

appeal s er r ed when i t  deci ded not  t o appl y case l aw f r om anot her  

j ur i sdi ct i on,  t he St at e of  Washi ngt on.   We hol d t hat  i t  di d not .  

¶36 Mucker hei de ar gues t hat  t he c i r cui t  cour t  and t he 

cour t  of  appeal s  er r ed by not  appl y i ng Young,  739 P. 2d 1170,  a 

Washi ngt on appel l at e deci s i on wi t h f act s s i mi l ar  t o t hose i n 

Mucker hei de' s case.   Mucker hei de ar gues t hat ,  when Wi sconsi n l aw 

i s uncl ear ,  Wi sconsi n cour t s shoul d consi der  t he case l aw of  

ot her  j ur i sdi ct i ons.   Mucker hei de cont ends t hat  Wi sconsi n l aw i s  

uncl ear  on t he i ssue of  t he admi ssi bi l i t y  of  ot her  act s 

evi dence,  when t he pr i or  act  i nvol ves gr abbi ng a st eer i ng wheel .  

¶37 The St at e asser t s t hat ,  al t hough case l aw f r om ot her  

j ur i sdi ct i ons may be per suasi ve or  i nst r uct i ve,  Wi sconsi n cour t s 

ar e not  bound t o f ol l ow such case l aw.   Beecher ,  264 Wi s.  2d 

394,  ¶13 n. 13;  St at e v.  Abr amof f ,  114 Wi s.  2d 206,  210,  338 

N. W. 2d 502 ( Ct .  App.  1983) .    

¶38 We agr ee wi t h t he St at e' s asser t i on t hat  cases f r om 

ot her  j ur i sdi ct i ons ar e not  bi ndi ng on Wi sconsi n cour t s.   St at e 

ex r el .  E. R.  v.  Fl ynn,  88 Wi s.  2d 37,  46,  276 N. W. 2d 313 ( Ct .  
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App.  1979) .   We r ecogni ze t hat  such case l aw i s of t ent i mes 

hel pf ul ,  and may be per suasi ve,  but  we hol d t hat  t he c i r cui t  

cour t  and cour t  of  appeal s di d not  er r  i n deci di ng not  t o f ol l ow 

t he deci s i on i n St at e v.  Young,  739 P. 2d 1170,  s i nce t hey wer e 

not  r equi r ed t o do so,  and di d not  f i nd t he r easoni ng 

per suasi ve.  

V 

¶39 Mucker hei de al so ar gued i n hi s br i ef  t hat  hi s 

const i t ut i onal  r i ght  t o pr esent  a def ense was hi nder ed when t he 

ci r cui t  cour t  excl uded t he t est i mony of  Br aun' s f at her ,  because 

t her e was no ot her  cor r obor at i ng evi dence t o bol st er  

Mucker hei de' s t est i mony al l egi ng t hat  Br aun gr abbed t he st eer i ng 

wheel  and caused t he acci dent . 6  The St at e cont ends t hat  t he 

r i ght  t o pr esent  a def ense i s  not  absol ut e,  and t hat  a def endant  

must  compl y wi t h t he est abl i shed r ul es of  pr ocedur e and 

evi dence.   Schei del l ,  227 Wi s.  2d at  293- 94;  U. S.  v.  Schef f er ,  

523 U. S.  303,  307- 08 ( 1998) .  

¶40 We agr ee wi t h t he St at e' s posi t i on,  and concl ude t hat  

t her e was no vi ol at i on of  Mucker hei de' s const i t ut i onal  r i ght  t o 

pr esent  a def ense.   As t he Uni t ed St at es Supr eme Cour t  st at ed i n 

Tayl or  v.  I l l i noi s,  484 U. S.  400,  410 ( 1988) ,  " The accused does 

                                                 
6 At  or al  ar gument ,  Mucker hei de' s counsel  st at ed t hat  

Mucker hei de was not  goi ng t o pur sue t he cl ai m t hat  he was deni ed 
a const i t ut i onal  r i ght  t o pr esent  a def ense.   The const i t ut i onal  
i ssue was r ai sed i n Mucker hei de' s br i ef ,  however ,  and we 
t her ef or e addr ess i t  her e,  i n or der  t o set  f or t h t he s i gni f i cant  
cases bear i ng on such an i mpor t ant  c l ai m,  i n l i ght  of  t he 
v i gor ous ar gument  i n Mucker hei de' s br i ef .   
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not  have an unf et t er ed r i ght  t o of f er  t est i mony t hat  i s 

i ncompet ent ,  pr i v i l eged,  or  ot her wi se i nadmi ssi bl e under  t he 

st andar d r ul es of  evi dence. "   When evi dence i s i r r el evant  or  not  

of f er ed f or  a pr oper  pur pose,  t he excl usi on of  t hat  evi dence 

does not  v i ol at e a def endant ' s const i t ut i onal  r i ght  t o pr esent  a 

def ense.   St at e v.  Wal ker ,  154 Wi s.  2d 158,  192,  453 N. W. 2d 127 

( 1990) .  

¶41 Ther e i s no abr i dgement  on t he accused’ s r i ght  t o 

pr esent  a def ense,  so l ong as t he r ul es of  evi dence used t o 

excl ude t he evi dence of f er ed ar e not  ar bi t r ar y or  

di spr opor t i onat e t o t he pur poses f or  whi ch t hey ar e desi gned.   

St .  Geor ge,  252 Wi s.  2d 499,  ¶52.   The excl usi on of  

Mucker hei de’ s evi dence was not  ar bi t r ar y or  di spr opor t i onat e.   

The ci r cui t  cour t  pr oper l y excl uded t he ot her  act s evi dence 

of f er ed by Mucker hei de because i t  was deemed t o be i mper mi ssi bl e 

char act er  or  pr opensi t y evi dence bar r ed by Wi s.  St at .  § 904. 04.  

¶42 Mor eover ,  Mucker hei de had t he oppor t uni t y t o pr esent  

hi s def ense.   The j ur y hear d a f ul l  pr esent at i on of  al l  t he 

f act s sur r oundi ng t he f at al  acci dent  f r om Mucker hei de’ s 

per spect i ve,  i ncl udi ng Mucker hei de' s t est i mony t hat  t he acci dent  

occur r ed because Br aun gr abbed t he st eer i ng wheel .   The onl y 

evi dence t he j ur y di d not  hear  was t he mi ni mal l y pr obat i ve 

evi dence t hat ,  on pr i or  occasi ons wi t h a di f f er ent  dr i ver ,  under  

di f f er ent  c i r cumst ances,  Br aun had gest ur ed t owar d or  gr abbed 

t he st eer i ng wheel .   I n addi t i on,  t he c i r cui t  cour t  i nst r uct ed 

t he j ur y on Mucker hei de' s def ense under  

Wi s.  St at .  § 940. 09( 2) ( a) ,  as r equest ed by Mucker hei de,  and 
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asked t he j ur y t o consi der  t he quest i on of  whet her  Br aun' s deat h 

woul d have occur r ed even i f  Mucker hei de had been exer ci s i ng due 

car e and had not  been under  t he i nf l uence of  an i nt oxi cant .    

¶43 Consi der i ng t he f act  t hat  Mucker hei de t est i f i ed about  

Br aun al l egedl y gr abbi ng t he wheel ,  and t he f act  t hat  t he j ur y 

was i nst r uct ed on Mucker hei de' s def ense,  we ar e sat i sf i ed t hat  

Mucker hei de' s const i t ut i onal  r i ght  t o pr esent  a def ense was not  

v i ol at ed,  especi al l y s i nce t he t est i mony was i nadmi ssi bl e under  

st andar d r ul es of  evi dence.  

VI .  CONCLUSI ON 

¶44 We hol d t hat  t he cour t  of  appeal s was not  i n er r or  i n 

af f i r mi ng t he ci r cui t  cour t ' s  deci s i on not  t o admi t  t he 

t est i mony of  Br aun' s f at her  of f er ed by Mucker hei de.   We hol d 

t hat  sai d t est i mony was i nadmi ssi bl e.   Mucker hei de' s ar gument  

was t o t he ef f ect  t hat ,  s i nce Br aun al l egedl y had gr abbed t he 

st eer i ng wheel  on one occasi on i n hi s f at her ' s vehi c l e,  he must  

have gr abbed t he st eer i ng wheel  f r om Mucker hei de on t he occasi on 

of  t he acci dent .   Such t est i mony i s pr ohi bi t ed under  

Wi s.  St at .  § 904. 04( 2) .   

¶45 Under  t he anal yt i cal  f r amewor k set  f or t h i n Sul l i van,  

216 Wi s.  2d at  771- 72,  such ot her  act s  evi dence was 

i nadmi ssi bl e,  s i nce i t  l acked r el evance.   The cour t  of  appeal s 

t her ef or e pr oper l y uphel d t he c i r cui t  cour t ' s  deci s i on t o bar  

t he admi ssi on of  t he ot her  act s evi dence f r om Br aun' s f at her ,  

al t hough t he cour t  al l owed t est i mony f r om Mucker hei de hi msel f  

t hat  Br aun had gr abbed t he st eer i ng wheel  and,  t hus,  caused t he 

acci dent .    
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¶46 We f ur t her  hol d t hat  t he cour t  of  appeal s di d not  er r  

when i t  deci ded not  t o appl y case l aw f r om anot her  j ur i sdi ct i on,  

t he St at e of  Washi ngt on.   Al t hough a Wi sconsi n cour t  may 

consi der  case l aw f r om ot her  j ur i sdi ct i ons,  such case l aw 

obvi ousl y i s not  bi ndi ng pr ecedent  i n Wi sconsi n,  and a Wi sconsi n 

cour t  i s  not  r equi r ed t o f ol l ow i t .   Beecher ,  264 Wi s.  2d 394,  

¶16 n. 3.  

¶47 Fi nal l y,  we hol d t hat  Mucker hei de' s const i t ut i onal  

r i ght  t o pr esent  a def ense was not  v i ol at ed by t he excl usi on of  

t he t est i mony f r om Br aun' s f at her .   For  t hese r easons,  t he 

deci s i on of  t he cour t  of  appeal s i s af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.      
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¶48 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  appl y 

t he Sul l i van t est  di f f er ent l y t han t he maj or i t y opi ni on but  

r each t he same r esul t .    

¶49 Under  t he f i r st  pr ong of  St at e v.  Sul l i van,  216 

Wi s.  2d 768,  576 N. W. 2d 30 ( 1998) ,  t he pr oponent  of  t he ot her  

act s evi dence must  c l ear l y ar t i cul at e t he l egi t i mat e pur pose or  

pur poses f or  whi ch t he pr of f er ed evi dence i s of f er ed under  Wi s.  

St at .  § 904. 04( 2)  and must  demonst r at e t hat  t he pr of f er ed 

evi dence goes t o pr ove t he pur pose f or  whi ch i t  i s  of f er ed.   I n 

ot her  wor ds,  t he pr oponent  must  show ( and a cour t  must  concl ude)  

t hat  t he ot her  act s evi dence t ends t o pr ove t he l egi t i mat e 

pur pose f or  whi ch i t  i s  of f er ed and does not  mer el y show t he 

char act er  of  t he act or  and t hat  he or  she act ed i n conf or mi t y 

t her ewi t h. 1 

¶50 A " k i t chen si nk"  l i t any of  l egi t i mat e pur poses under  

Wi s.  St at .  § 904. 04( 2)  wi t hout  adequat e anal ysi s of  t he pur pose 

and t he r el at i on of  t he pr of f er ed evi dence t o t he pur pose does 

not  sat i sf y Sul l i van.   Sul l i van mandat es a car ef ul  st at ement  of  

a c l ear l y ar t i cul at ed pur pose f or  admi ssi on of  t he pr of f er ed 

ot her  act s evi dence and a st at ement  set t i ng f or t h how t he 

evi dence pr oves t hat  ar t i cul at ed pur pose. 2 

                                                 
1 St at e v.  Sul l i van,  216 Wi s.  2d 768,  576 N. W. 2d 30 ( 1998) ;  

Wi s JI ——Cr i mi nal  275. 1 Comment :  Ot her  Act  Evi dence ( Rel .  No.  24-
1/ 90) .   

2 St at e v.  Spr aggi n,  77 Wi s.  2d 89,  100,  252 N. W. 2d 94 
( 1977) .  
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¶51 I  concl ude t hat  t he evi dence of  t he ot her  act s of  t he 

v i ct i m i n t he pr esent  case i s not  admi ssi bl e because t he 

pr oponent  has not  shown t hat  t he evi dence f al l s wi t hi n any 

l egi t i mat e pur pose f or  admi ssi on of  ot her  act s evi dence.    

¶52 A l egi t i mat e pur pose i n t he pr esent  case f or  t he 

admi ssi bi l i t y  of  t he ot her  act s evi dence woul d be t o show how 

t he f at al  acci dent  occur r ed,  t hat  i s ,  t o pr ove t he cont ext  of  

t he event .   Bot h par t i es and t he maj or i t y opi ni on,  as do I ,  

agr ee t hat  " cont ext "  woul d be a l egi t i mat e pur pose i n t he 

pr esent  case.    

¶53 Case l aw and t r eat i ses expl ai n t hat  " cont ext "  evi dence 

shows t he r es gest ae of  t he cr i me.   The ot her  act  i s  or di nar i l y  

c l ose i n t i me t o t he cr i me and i s i nt egr al  t o t he cr i me such 

t hat  i t  i s  not  onl y hel pf ul  i n under st andi ng what  happened but  

i s necessar y t o compl et e t he st or y by f i l l i ng i n ot her wi se 

mi sl eadi ng or  conf usi ng gaps.   I n ot her  wor ds,  t he f act - f i nder  

must  hear  t he ent i r e st or y i n or der  not  t o be mi sl ed. 3   

¶54 On anal ysi s,  however ,  i t  i s  c l ear  t hat  t he ot her  act s 

evi dence pr of f er ed i n t he i nst ant  case does not  f al l  wi t hi n t hi s 

concept  of  cont ext  evi dence.   The pr of f er ed evi dence i s not  

i nt egr al  t o t he cr i me;  i t  does not  put  t he f at al  acci dent  i n 

                                                 
3 St at e v.  Her ef or d,  195 Wi s.  2d 1054,  1069,  537 N. W. 2d 62 

( Ct .  App.  1995) ;  7 Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce:  
Evi dence 161- 62 ( 2d ed.  2001) ;  2 McCor mi ck on Evi dence § 190,  at  
660 ( John W.  St r ong ed. ,  5t h ed.  1999) ;  3 Cl i f f or d S.  Fi shman,  
Jones on Evi dence:  Ci v i l  and Cr i mi nal  § 17: 9,  at  309- 10 ( 7t h ed.  
1998) ;  22 Char l es Al an Wr i ght  & Kennet h W.  Gr aham,  Jr . ,  Feder al  
Pr act i ce and Pr ocedur e:  Evi dence § 5239,  at  448- 449 ( 1978)  
( Supp.  2006) ;  2 Jack B.  Wei nst ei n & Mar gar et  A.  Ber ger ,  
Wei nst ei n' s Feder al  Evi dence § 404. 20[ 2]  ( Joseph M.  McLaughl i n 
ed. ,  2d ed.  2006) .  
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cont ext .   The pr of f er ed evi dence i s mer el y evi dence of  t he 

char act er  of  t he v i ct i m t o show t hat  he act ed i n conf or mi t y 

t her ewi t h.  

¶55 Ther e pr obabl y ar e Wi sconsi n cases t hat  do not  so 

l i mi t  cont ext  evi dence.   Unf or t unat el y sever al  cases ar e ver y 

l ax i n enf or ci ng Wi s.  St at .  § 904. 04( 2) ,  especi al l y when t he 

St at e i s i nt r oduci ng ot her  act s evi dence agai nst  a cr i mi nal  

def endant . 4  Never t hel ess,  I  conc l ude t hat  t he pr of f er ed evi dence 

does not  f al l  wi t hi n any l egi t i mat e pur pose under  Wi s.  St at .  

§ 904. 04( 2) .    

¶56 Because t he def endant  has not  met  t he f i r st  Sul l i van 

pr ong I  need not  go t o t he second Sul l i van pr ong.   The second 

Sul l i van pr ong i s a det er mi nat i on whet her  t he pr of f er ed evi dence 

                                                 
4 One pr omi nent  t r eat i se decl ar es:  " Ther e i s no quest i on of  

evi dence mor e f r equent l y l i t i gat ed i n t he appel l at e cour t s t han 
t he admi ssi bi l i t y  of  evi dence of  ot her  cr i mes,  wr ongs,  or  act s.  
Yet  despi t e t he r ecur r ence of  t he i ssues,  t he opi ni ons ar e of t en 
poor l y r easoned and pr ovi de l i t t l e gui dance t o t r i al  j udges.   
Even at  t he t heor et i cal  l evel ,  t he l i t er at ur e i s spot t y and 
i nconsi st ent  i n anal ysi s. "   22 Char l es Al an Wr i ght  & Kennet h W.  
Gr aham,  Jr . ,  Feder al  Pr act i ce and Pr ocedur e:  Evi dence § 5239,  at  
427 ( 1978)  ( f oot not es omi t t ed) .  
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and t he pur pose f or  whi ch i t  i s  pr of f er ed ar e r el evant  t o a 

consequent i al  f act  i n t he case. 5    

¶57 For  t he r easons set  f or t h,  I  wr i t e separ at el y and 

concur  i n t he mandat e.     

                                                 
5 Sul l i van,  216 Wi s.  2d at  785- 86;  Wi s JI ——Cr i mi nal  275. 1 

Comment :  Ot her  Act  Evi dence ( Rel .  No.  24- 1/ 90) .  
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