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APPEAL f r om a j udgment  and or der  of  t he c i r cui t  cour t  f or  

Fond du Lac Count y,  Pet er  L.  Gr i mm,  Judge.   Affirmed and cause 

remanded to the court of appeals.   

 

¶1 ANN WALSH BRADLEY,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  ( Rul e)  § 809. 61 ( 2005- 06) . 1 The def endant s,  Wi l l i am F.  

Schweda,  Jef f r ey G.  Schweda,  and ECI  Speci al  Wast e Ser vi ces,  

I nc.  ( col l ect i vel y,  ECI )  appeal  an or der  and a j udgment  of  t he 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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c i r cui t  cour t  f or  Fond du Lac Count y,  Judge Pet er  L.  Gr i mm 

pr esi di ng.  The or der  gr ant ed t he St at e' s mot i on t o st r i ke ECI ' s 

demand f or  a j ur y t r i al .   The c i r cui t  cour t  concl uded t hat  t he 

const i t ut i onal  r i ght  t o a j ur y t r i al  does not  at t ach t o an 

act i on seeki ng f or f ei t ur es f or  v i ol at i ons of  wast e di sposal  

r egul at i ons. 2 Af t er  a t r i al  t o t he cour t ,  t he c i r cui t  cour t  

ent er ed a j udgment  i n f avor  of  t he St at e.  

¶2 ECI  mai nt ai ns t hat  t he c i r cui t  cour t  er r ed i n st r i k i ng 

i t s demand f or  a j ur y t r i al .  I t  cont ends t hat  t he causes of  

act i on asser t ed by t he St at e ar e anal ogous t o common l aw 

nui sance cl ai ms.   I t  f ur t her  cont ends t hat  because common l aw 

nui sance cl ai ms exi st ed i n 1848,  and because such cl ai ms wer e 

act i ons at  l aw i n 1848,  t he St at e' s c l ai ms f ul f i l l  t he cr i t er i a 

f or  a const i t ut i onal  r i ght  t o a j ur y t r i al  under  Vi l l age Food & 

Li quor  Mar t  v.  H & S Pet r ol eum,  2002 WI  92,  254 Wi s.  2d 478,  647 

N. W. 2d 177.  

¶3 Appl y i ng t he Vi l l age Food t est ,  we det er mi ne t hat  t he 

c l ai ms asser t ed i n t he St at e' s compl ai nt  do not  gi ve r i se t o a 

const i t ut i onal  r i ght  t o a j ur y t r i al .  Common l aw nui sance causes 

of  act i on ar e not  suf f i c i ent l y anal ogous t o be consi der ed 

                                                 
2 The cour t  of  appeal s cer t i f i ed t he case t o t hi s cour t  wi t h 

t he f ol l owi ng quest i on.  " Under  t he t est  set  f or t h i n Vi l l age 
Food & Li quor  Mar t  v.  H & S Pet r ol eum,  I nc. ,  2002 WI  92,  254 
Wi s.  2d 478,  647 N. W. 2d 177,  does t he const i t ut i onal  r i ght  t o a 
j ur y t r i al  at t ach i n an act i on f or  v i ol at i ons of  wast e di sposal  
r egul at i ons wher e common- l aw nui sance t heor y pr ovi des t he 
f oundat i on f or  moder n envi r onment al  l aw,  but  f or f ei t ur e act i ons 
f or  i mpr oper  t r eat ment  of  wast ewat er  and hazar dous wast e di d not  
exi st  i n 1848?"  
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" essent i al  count er par t s"  t o t he moder n day r egul at or y c l ai ms 

asser t ed her e.  Ther ef or e,  ECI  f ai l s  t he f i r st  pr ong of  t he 

Vi l l age Food t est  because t he cl ai ms asser t ed di d not  exi st ,  

wer e not  known,  and wer e not  r ecogni zed at  common l aw at  t he 

t i me t he st at e' s const i t ut i on was adopt ed.  I d. ,  ¶16.  

¶4 Our  det er mi nat i on,  however ,  does not  pr ecl ude t he 

const i t ut i onal  r i ght  t o a j ur y t r i al  i n al l  envi r onment al  

r egul at or y cases.  Such a r i ght  exi st s i f  t he asser t ed cl ai m has 

an essent i al  count er par t  t hat  exi st ed at  common l aw i n 1848 and 

was r ecogni zed as an act i on at  l aw i n 1848.  I d.  

I  

 ¶5 Wi l l i am and Jef f r ey Schweda ar e owner s of  ECI  Speci al  

Wast e Ser vi ces,  I nc. ,  a " cent r al i zed wast e t r eat er "  pur suant  t o 

Wi s.  Admi n.  Code § NR 211. 03( 2e) ( Oct . ,  2002) .  ECI  col l ect s wast e 

f r om cl i ent  i ndust r i es,  t r anspor t s t he wast e t o i t s t r eat ment  

f aci l i t y ,  and pr e- t r eat s t he wast e t o compl y wi t h speci f i c  

di schar ge l i mi t at i ons whi ch ar e gover ned by a pr et r eat ment  

per mi t  i ssued by t he Ci t y of  Fond du Lac ( " Ci t y" ) .   ECI  t hen 

di schar ges t he wast e i nt o a sani t ar y sewer  t hat  goes i nt o t he 

Ci t y ' s muni ci pal  wast ewat er  t r eat ment  pl ant .   ECI ' s per mi t  

r equi r es compl i ance wi t h ef f l uent  l i mi t at i ons,  moni t or i ng 

r equi r ement s,  and ot her  condi t i ons whi ch ar e set  f or t h i n t he 

per mi t .   ECI  al so must  compl y wi t h Wi s.  Admi n.  Code ch.  211,  

whi ch gover ns cent r al i zed wast e t r eat er s.  

¶6 Wi l l i am Schweda began wor ki ng at  ECI  as a sal esman i n 

1999 and par t  of  hi s compensat i on was shar es of  st ock i n t he 

company.  I n Jul y 2001 Wi l l i am' s br ot her ,  Jef f r ey Schweda,  
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pur chased t he r emai ni ng shar es of  st ock f r om t he f ounder  f or  

$225, 000.  Thi s pur chase made t he Schweda br ot her s t he owner s of  

ECI .  

 ¶7 I n Januar y 2002 t he Ci t y ' s wast ewat er  t r eat ment  pl ant  

exper i enced an upset  condi t i on t hat  caused t he Ci t y t o exceed 

i t s di schar ge l i mi t s under  i t s per mi t  f or  oxygen- consumi ng 

or gani c wast e and t ot al  suspended sol i ds. 3 I n Mar ch and Apr i l  of  

2002,  t he Ci t y agai n exper i enced an upset  and consequent  per mi t  

v i ol at i on.   The Ci t y was abl e t o det er mi ne t hat  t he upset s of  

t he t r eat ment  f aci l i t y  wer e due t o hi gh concent r at i ons of  

sur f act ant s i n t he wast ewat er .   

¶8 The Ci t y began sampl i ng t he di schar ges comi ng f r om 

ECI ' s t r eat ment  f aci l i t y  and t he sampl es r eveal ed t hat  ECI  

per si st ent l y exceeded t he di schar ge l i mi t s i n i t s per mi t .  Dur i ng 

t he year  i n whi ch t hey oper at ed ECI ,  t he Schwedas used al most  no 

chemi cal s,  di sposed of  al most  no sl udge,  t est ed onl y f or  pH,  di d 

not  use t he one machi ne i n t hei r  l abor at or y t hat  det er mi ned how 

t o t r eat  met al s i n t he wast es t hey accept ed,  and di d not  send 

any wast e sampl es out  f or  i ndependent  l abor at or y t est i ng.  I n 

August  2002,  t he Ci t y r evoked ECI ' s per mi t  t o oper at e as a 

wast ewat er  t r eat ment  f aci l i t y  and t he Schwedas cl osed t he 

f aci l i t y .  

¶9 The St at e br ought  sui t  agai nst  t he Schwedas,  al l egi ng 

t hat  ECI  f ai l ed t o compl y wi t h t he condi t i ons of  t hei r  per mi t  

and wi t h r equi r ement s under  t he st at e admi ni st r at i ve code and 

                                                 
3 See Wi s.  Admi n.  Code § NR 205. 03( 41) ( May,  2001) .   
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st at e st at ut es dur i ng t he t i me t hat  t he Schwedas owned ECI .  The 

compl ai nt  asser t ed f i f t een cl ai ms f or  r el i ef  ar i s i ng out  of  

ECI ' s oper at i ons.  The St at e sought  f or f ei t ur es f or  ECI ' s  

v i ol at i ons under  Wi s.  St at .  §§ 281. 98( 1) ,  283. 91( 2) ,  

289. 96( 3) ( a) ,  and 291. 97( 1) ,  penal t i es pur suant  t o Wi s.  St at .  

§ 757. 05( 1) ( a) ,  and t he envi r onment al  assessment  avai l abl e under  

Wi s.  St at .  § 299. 93.  

¶10 ECI  demanded a j ur y t r i al ,  and t he St at e moved t o 

st r i ke.  The ci r cui t  cour t  gr ant ed t he St at e' s mot i on,  

det er mi ni ng t hat  ECI  f ai l ed t o demonst r at e t hat  t he St at e' s 

act i on met  ei t her  of  t he t wo pr ongs of  t he t est  f or  a 

const i t ut i onal  r i ght  t o a j ur y t r i al  set  f or t h i n Vi l l age Food.   

¶11 The case was t r i ed t o t he cour t .   The ci r cui t  cour t  

det er mi ned t hat  ECI  was l i abl e f or  some,  but  not  al l ,  of  t he 

v i ol at i ons al l eged,  and i mposed f or f ei t ur es f or  t he t i me per i od 

t he Schwedas owned and managed ECI .  ECI  appeal ed,  and t he cour t  

of  appeal s cer t i f i ed t he case on t he quest i on of  a r i ght  t o j ur y 

t r i al  under  Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on.   

I I  

¶12 Thi s case addr esses t he i ssue of  whet her  a cause of  

act i on gi ves r i se t o a r i ght  t o a j ur y t r i al  under  Ar t i c l e I ,  

Sect i on 5 of  t he Wi sconsi n Const i t ut i on.  Whet her  t her e i s a 

const i t ut i onal l y guar ant eed r i ght  t o a j ur y t r i al  f or  a 

par t i cul ar  cause of  act i on r equi r es us t o i nt er pr et  a pr ovi s i on 

of  t he st at e const i t ut i on,  whi ch we do i ndependent l y of  t he 

det er mi nat i on r ender ed by t he ci r cui t  cour t .   Vi l l .  Food,  254 

Wi s.  2d 478,  ¶7.  
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I I I  

¶13 ECI  mai nt ai ns t hat  t he c i r cui t  cour t  er r ed i n st r i k i ng 

i t s demand f or  a j ur y t r i al .  I t  cont ends t hat  t he causes of  

act i on asser t ed by t he St at e ar e anal ogous t o common l aw 

nui sance cl ai ms.  I t  f ur t her  ar gues t hat  because common l aw 

nui sance cl ai ms exi st ed at  common l aw i n 1848,  and because such 

cl ai ms wer e act i ons at  l aw i n 1848,  t he St at e' s c l ai ms f ul f i l l  

t he cr i t er i a f or  a const i t ut i onal  r i ght  t o a j ur y t r i al  under  

Vi l l age Food.   

¶14 We di sagr ee.  Appl y i ng t he Vi l l age Food t est ,  we 

det er mi ne t hat  t he c l ai ms asser t ed i n t he St at e' s compl ai nt  do 

not  gi ve r i se t o a const i t ut i onal  r i ght  t o a j ur y t r i al .  Common 

l aw nui sance causes of  act i on ar e not  suf f i c i ent l y anal ogous t o 

be consi der ed " essent i al  count er par t s"  t o t he moder n day 

r egul at or y c l ai ms asser t ed her e.  Ther ef or e,  ECI  f ai l s  t he f i r st  

pr ong of  t he Vi l l age Food t est  because t he cl ai ms asser t ed di d 

not  exi st ,  wer e not  known,  and wer e not  r ecogni zed at  t he t i me 

t he st at e' s const i t ut i on was adopt ed.  
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¶15 Our  concl usi on i s consi st ent  wi t h t he det er mi nat i ons 

of  ot her  st at es whi ch have addr essed a s i mi l ar  i ssue. 4 Li ke ot her  

                                                 
4  I n Texas Ass' n of  Bus.  v.  Texas Ai r  Cont r ol  Bd. ,  852 

S. W. 2d 440 ( Tex.  1993) ,  t he Texas Supr eme Cour t   det er mi ned t hat  
t he st at e' s const i t ut i on pr ovi ded t he r i ght  t o a j ur y t r i al  f or  
onl y t hose t ypes of  cases t r i ed t o a j ur y at  t he t i me of  i t s  
adopt i on i n 1876.  The cour t  det er mi ned t hat  i n 1876 t her e wer e 
no r egul at or y schemes compar abl e t o t hose const i t ut ed by t he 
st at e' s envi r onment al  st at ut es and r egul at i ons.  Thus,  i t  
concl uded t hat  t he st at e' s assessment s of  penal t i es f or  
v i ol at i ons of  t he moder n envi r onment al  r egul at i ons wer e not  
anal ogous t o any t ype of  act i on t r i ed i n 1876,  and t hat  t hose 
assessment s di d not  gi ve r i se t o a const i t ut i onal  r i ght  t o a 
j ur y t r i al .  I d.  at  451.   

The Pennsyl vani a Commonweal t h Cour t  exami ned whet her  t he 
def endant s had a const i t ut i onal  r i ght  t o a j ur y t r i al  f or  an 
envi r onment al  enf or cement  act i on i n Commonweal t h,  Dep' t  of  
Envt l .  Res.  v.  Wheel i ng- Pi t t sbur gh St eel  Cor p. ,  348 A. 2d 765 
( Pa.  Commw.  Ct .  1975) .   The cour t  exami ned Ar t i c l e 1,  Sect i on 6 
of  t he Pennsyl vani a Const i t ut i on whi ch st at es:   " Tr i al  by j ur y 
shal l  be as her et of or e,  and t he r i ght  t her eof  r emai n i nvi ol at e. "   
The cour t  comment ed t hat  t hi s l anguage exi st s excl usi vel y f or  
t he pur pose of  pr eser vi ng j ur y t r i al s as pr ovi ded by common l aw.   
Ul t i mat el y t he cour t  concl uded t hat  " t he const i t ut i onal  r i ght  t o 
a j ur y t r i al  does not  ext end t o r espondent  i n t hese pr oceedi ngs,  
whi ch ar e whol l y a cr eat ur e of  r ecent  st at ut or y l aw. "  I d.  at  
768.     
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st at es,  we begi n our  exami nat i on by r evi ewi ng our  st at e 

const i t ut i on.   

¶16 Under  Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n 

Const i t ut i on,  t he r i ght  t o a j ur y t r i al  " shal l  r emai n 

i nvi ol at e. "  Sect i on 5 pr ovi des i n f ul l :  

The r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e,  and 
shal l  ext end t o al l  cases at  l aw wi t hout  r egar d t o t he 
amount  i n cont r over sy;  but  a j ur y t r i al  may be wai ved 
by t he par t i es i n al l  cases i n t he manner  pr escr i bed 
by l aw.  Pr ovi ded,  however ,  t hat  t he l egi s l at ur e may,  
f r om t i me t o t i me,  by st at ut e pr ovi de t hat  a val i d 
ver di ct ,  i n c i v i l  cases,  may be based on t he vot es of  
a speci f i ed number  of  t he j ur y,  not  l ess t han f i ve-
si xt hs t her eof .  

¶17 Whi l e Ar t i c l e I ,  Sect i on 5 pr ovi des t hat  t he r i ght  

" shal l  r emai n i nvi ol at e, "  i t  does not  appl y t o al l  mat t er s.  

                                                                                                                                                             
 Li kewi se,  t he Connect i cut  Supr eme Cour t  exami ned i t s 

st at e const i t ut i onal  pr ovi s i on when addr essi ng t he i ssue of  
whet her  t her e was a const i t ut i onal  r i ght  t o a j ur y t r i al  f or  t he 
enf or cement  of  envi r onment al  r egul at i ons i n Comm' r  of  Envt l .  
Pr ot .  v.  Connect i cut  Bl dg.  Wr ecki ng Co. ,  I nc. ,  629 A. 2d 1116 
( Conn.  1993) .  The Connect i cut  Const i t ut i on " guar ant ees a j ur y 
t r i al  i n al l  cases f or  whi ch ' t her e was a r i ght  t o a t r i al  by 
j ur y at  t he t i me of  t he adopt i on of  t hat  pr ovi s i on, '  whi ch was 
1818. "   I d.  at  1121 ( quot i ng Conn.  Const .  Ar t .  I . ,  Sec.  19 
( 2007) ) ( br acket s omi t t ed) .   The pet i t i oner  di d not  c l ai m t hat  
envi r onment al  enf or cement  act i ons exi st ed at  common l aw i n 1818,  
but  r at her  t hat  such act i ons wer e subst ant i al l y  s i mi l ar  t o 
act i ons i n debt ,  whi ch exi st ed at  common l aw i n 1818 and coul d 
be t r i ed t o a j ur y.   The Connect i cut  cour t  r ej ect ed t he ar gument  
and concl uded t hat ,  consi st ent  wi t h Connect i cut ' s common l aw 
hi st or y,  t her e was no const i t ut i onal  r i ght  t o a j ur y t r i al .   I d.  
at  1122.  See al so Ll oyd A.  Fr y Roof i ng Co.  v.  Pol l ut i on Cont r ol  
Bd. ,  314 N. E. 2d 350,  357- 58 ( I l l .  App.  Ct .  1974) ( hol di ng t hat  
def endant  " cannot  ar gue"  t hat  r i ght  t o t r i al  by j ur y had been 
abr i dged i n t he cont ext  of  admi ni st r at i ve pr oceedi ngs f or  
v i ol at i ons of  st at e envi r onment al  pr ot ect i on st at ut e whi ch wer e 
unknown at  common l aw. )  
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Hi st or i cal l y,  i t  has been i nt er pr et ed t o appl y  onl y t o c i v i l  

cases.   Dane Count y v.  McGr ew,  2005 WI  130,  ¶13,  285 Wi s.  2d 

519,  699 N. W. 2d 890;  Bennet t  v.  St at e,  57 Wi s.  69,  74,  14 N. W.  

912 ( 1883) .  Jur y t r i al  i n cr i mi nal  cases f al l s under  t he pur vi ew 

of  Ar t i c l e I ,  Sect i on 7.   

¶18 Mor eover ,  Sect i on 5 has been i nt er pr et ed t o mean t hat  

t he r i ght  i s  pr eser ved t o t he ext ent  t hat  i t  exi st ed at  t he t i me 

of  t he adopt i on of  t he st at e const i t ut i on i n 1848.  See McGr ew,  

285 Wi s.  2d 519,  ¶15;  Town of  Bur ke v.  Ci t y of  Madi son,  17 

Wi s.  2d 623,  635,  117 N. W. 2d 580 ( 1962) .  Thr ee cases compr i se 

t hi s st at e' s r ecent  j ur i spr udence on t he quest i on of  when t he 

r i ght  t o a j ur y t r i al  as i t  exi st ed i n 1848 cr eat es a 

const i t ut i onal  r i ght  t o a j ur y t r i al  i n a cont empor ar y cause of  

act i on,  St at e v.  Amer i t ech Cor p. ,  185 Wi s.  2d 686,  517 

N. W. 2d 705 ( Ct .  App.  1994) ,  Vi l l age Food,  and McGr ew.   

¶19 I n Amer i t ech,  t he cour t  of  appeal s adopt ed a t wo- pr ong 

t est  f or  det er mi ni ng whet her  a st at ut or y cause of  act i on gi ves 

r i se t o a const i t ut i onal  r i ght  t o a j ur y t r i al .  I t  det er mi ned 

t hat  t her e i s such a r i ght  wher e " ( 1)  t he st at ut e codi f i es an 

act i on known t o t he common l aw i n 1848;  and ( 2)  t he act i on was 

r egar ded as at  l aw [ i . e. ,  r at her  t han at  equi t y]  i n 1848. "  185 

Wi s.  2d at  690 ( emphasi s i n or i gi nal ) .  

¶20 Thi s cour t  exami ned t he Amer i t ech deci s i on i n Vi l l age 

Food.  254 Wi s.  2d 478,  ¶9.  We r ef i ned t he f i r st  pr ong of  t he 

Amer i t ech t est  so t hat  an act i on need not  be based on t he 

codi f i cat i on of  a speci f i c  common l aw act i on t hat  exi st ed i n 

1848.  Rat her ,  t he act i on must  have exi st ed,  been known,  or  been 
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r ecogni zed at  common l aw i n 1848.   We st at ed t he t est  as 

f ol l ows:  

[ A]  par t y has a const i t ut i onal  r i ght  t o have a 
st at ut or y c l ai m t r i ed t o a j ur y when:  ( 1)  t he cause of  
act i on cr eat ed by t he st at ut e exi st ed,  was known,  or  
r ecogni zed at  common l aw at  t he t i me of  t he adopt i on 
of  t he Wi sconsi n Const i t ut i on i n 1848;  and ( 2)  t he 
act i on was r egar ded as at  l aw i n 1848.  

Vi l l .  Food,  254 Wi s.  2d 478,  ¶16.   

¶21 Thi s cour t  has been unani mous i n concl udi ng t hat  t he 

Vi l l age Food t est  i s  t he cor r ect  t est  t o appl y i n det er mi ni ng 

whet her  a cause of  act i on gi ves r i se t o a const i t ut i onal  r i ght  

t o a j ur y t r i al .  The appl i cat i on of  t he t est  t o par t i cul ar  

causes of  act i on has not  occasi oned si mi l ar  consensus.  The 

Vi l l age Food and McGr ew deci s i ons wer e bot h di v i ded on t he 

quest i on of  appl i cat i on.  Regar dl ess of  t hose di v i s i ons,  however ,  

t he cour t  has been uni vocal  i n r ej ect i ng t he t empt at i on t o car ve 

out  a const i t ut i onal  r i ght  t o a j ur y t r i al  based on br oad 

anal ogi es bet ween moder n causes of  act i on and causes of  act i on 

at  st at ehood.    

¶22 Vi l l age Food i nvol ved al l egat i ons t hat  t he def endant  

v i ol at ed Wi s.  St at .  §§ 100. 30( 2) ( am) 1m. c and 100. 30( 3)  ( 1999-

2000) ,  whi ch r equi r e mi ni mum mar k- ups f or  t he sal e of  mot or  

vehi c l e f uel .  I n appl y i ng t he t wo- par t  t est ,  t he Vi l l age Food 

maj or i t y expl i c i t l y  r ej ect ed t he def endant ' s at t empt  t o 

anal ogi ze t he cause of  act i on t o t hat  i n Get t y v.  Rount r ee,  2 

Pi n.  379 ( Wi s.  1850) ,  whi ch i nvol ved f r aud and br each of  i mpl i ed 

war r ant y.  Al t hough t he t wo cases wer e si mi l ar  i nsof ar  as bot h 

i nvol ved busi ness t or t s i n whi ch one par t y al l eged har m,  such 



No.  2005AP1507   

 

11 
 

br oad- br ush si mi l ar i t y was i nsuf f i c i ent  f or  t he cour t  t o 

concl ude t hat  t he cause of  act i on f or  v i ol at i ng mi ni mum mar k- up 

l aws exi st ed,  was known,  or  was r ecogni zed at  common l aw.  Vi l l .  

Food,  254 Wi s.  2d 478,  ¶25.  

¶23 I nst ead,  t he cour t  det er mi ned t hat  t he mar k- up l aws 

ar e " of  t he same ' nat ur e' "  as t he common l aw cr i mes of  

f or est al l i ng t he mar ket ,  r egr at i ng,  and engr ossi ng.  I d. ,  ¶27 

( c i t i ng,  i nt er  al i a,  4 Wi l l i am Bl ackst one,  Comment ar i es on t he 

Laws of  Engl and,  ch.  12,  at  158- 59 ( 1778) ) .  Thus,  t he Vi l l age 

Food maj or i t y r ej ect ed dr awi ng an anal ogy bet ween a moder n 

st at ut or y cause of  act i on and a common l aw cause of  act i on based 

on exceedi ngl y gener al  descr i pt i ons.  Rat her ,  i t  empl oyed a 

nar r ower  descr i pt i on of  t he act i ons t o det er mi ne whet her  t hey 

wer e anal ogous.  Because t he cl ai ms at  i ssue wer e " essent i al l y  

count er par t s"  t o t he common l aw of f enses,  t he maj or i t y 

det er mi ned t hat  t he c l ai ms gave r i se t o a const i t ut i onal  r i ght  

t o a j ur y t r i al .  Vi l l .  Food,  254 Wi s.  2d 478,  ¶28 ( c i t i ng 

Amer i t ech,  185 Wi s.  2d at  697) .  

¶24 The concur r ence/ di ssent  i n Vi l l age Food agr eed wi t h 

t he maj or i t y r egar di ng t he t est  f or  det er mi ni ng whet her  t her e i s 

a r i ght  t o a j ur y t r i al ,  but  di sagr eed r egar di ng whet her  

v i ol at i ons of  Wi s.  St at .  § 100. 30 met  t he t est .  I d. ,  ¶35 

( Wi l cox,  J. ,  concur r i ng i n par t  and di ssent i ng i n par t ) .  I t  

v i ewed t he Unf ai r  Sal es Act  as a " det ai l ed scheme f or  t he 

r egul at i on of  commer ci al  pr i c i ng pr act i ces .  .  .  . "  I d. ,  ¶45,  

and concl uded t hat  t he c l ai ms al l eged di d not  exi st ,  wer e not  

known,  and wer e not  r ecogni zed at  common l aw.  I d. ,  ¶47.   



No.  2005AP1507   

 

12 
 

¶25 Fur t her  t he concur r ence/ di ssent  war ned t hat  such a 

br oad cl assi f i cat i on woul d r ender  t he Vi l l age Food t est  a 

nul l i t y  because " pr esent  causes of  act i on of  al l  sor t s assessed 

under  t hi s t est  wi l l  onl y have t o be compar ed gener al l y .  .  .  i n 

or der  t o i nvoke t he const i t ut i onal  pr ot ect i on t o a t r i al  by 

j ur y. "  I d. ,  ¶46.  Thus,  t he Vi l l age Food maj or i t y and 

concur r ence/ di ssent  agr eed on t he appr opr i at e t est ,  and agr eed 

t hat  t he const i t ut i onal  r i ght  t o a j ur y t r i al  cannot  be based on 

a ver y br oad anal ogy t o a cause of  act i on at  st at ehood.  They 

di sagr eed onl y on t he mat t er  of  how nar r ow t he anal ogy may be.  

¶26 I n McGr ew,  t hi s cour t  spl i t  on t he quest i on of  whet her  

t her e i s a const i t ut i onal  r i ght  t o a j ur y t r i al  i n a cause of  

act i on f or  speedi ng pur suant  t o Wi s.  St at .  § 346. 57( 4) ( h) ( 2001-

02) .  I n t he l ead opi ni on,  t hr ee j ust i ces r ej ect ed t he vi ew t hat  

speedi ng was anal ogous t o t he common l aw nui sance of f enses of  

" annoyances i n hi ghways,  br i dges,  and publ i c r i ver s,  by 

r ender i ng t he same i nconveni ent  or  danger ous t o pass .  .  .  . "   

285 Wi s.  2d 519,  ¶24 ( quot i ng 4 Bl ackst one,  supr a,  at  167) .   

¶27 The l ead opi ni on st at ed t hat  " t he c l ass of  act i ons 

cat egor i zed as ' nui sances'  [ i s ]  s i mpl y t oo br oad t o be 

anal ogi zed t o a speedi ng vi ol at i on.  .  .  .  [ T] hey ar e not  

' essent i al l y  count er par t s. ' "  I d. ,  ¶25.  I t  war ned t hat  anal yzi ng 

causes of  act i on i n t er ms so br oad " woul d l ead t o a j ur y t r i al  

i n v i r t ual l y ever y f or f ei t ur e case. "  I d. ,  ¶28.  

¶28 The concur r ence and di ssent  i n McGr ew,  t ot al i ng f our  

j ust i ces,  concl uded t hat  t he def endant  di d have a const i t ut i onal  
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r i ght  t o a j ur y t r i al . 5 However ,  t he concl usi on was not  pr emi sed 

on dr awi ng an anal ogy bet ween speedi ng and t he ver y br oad 

cat egor y of  nui sances f or  " annoyances i n hi ghways,  br i dges,  and 

publ i c r i ver s by r ender i ng t he same i nconveni ent  or  danger ous t o 

pass .  .  .  . "  Rat her ,  i t  was based on t he nar r ower  anal ogy 

bet ween speedi ng and t he r ul es of  t he r oad set  f or t h i n 

Wi sconsi n' s st at ut es of  1849.  I d. ,  ¶59 ( Br adl ey,  J. ,  concur r i ng)  

( c i t i ng Wi s.  St at .  ch.  33 ( 1849) ) ;  see al so i d. ,  ¶74 ( But l er ,  

J. ,  di ssent i ng) .  Si mi l ar  t o Vi l l age Food,  t he cour t  agr eed on 

t he t est  f or  whet her  a cause of  act i on gi ves r i se t o a r i ght  t o 

a j ur y t r i al ,  and i t  agr eed t hat  such a r i ght  cannot  be based 

upon a ver y br oad anal ogy bet ween t he cl ai m at  i ssue and a cause 

of  act i on at  st at ehood.  The cour t ' s  di sagr eement  concer ned 

pr eci sel y how nar r owl y t o dr aw t he anal ogy i n t he f i r st  pr ong of  

t he Vi l l age Food t est .  

¶29 Tur ni ng t o t he pr esent  case,  we must  det er mi ne whet her  

ECI  has a const i t ut i onal  r i ght  t o a j ur y t r i al  f or  t he causes of  

act i on i n t he St at e' s compl ai nt  under  t he Vi l l age Food t est .  As 

not ed,  t he f i r st  pr ong of  t he t est  i s  whet her  t he cause of  

act i on " exi st ed,  was known,  or  r ecogni zed at  common l aw at  t he 

t i me of  t he adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848. "  

Vi l l .  Food,  254 Wi s.  2d 478,  ¶16.  I n appl y i ng t he f i r st  par t  of  

t he t est ,  we ar e agai n conf r ont ed wi t h t he quest i on of  how 

                                                 
5 The concur r ence and di ssent  di f f er ed as t o whet her  t he 

def endant  had a const i t ut i onal  r i ght  t o a j ur y of  s i x or  a j ur y 
of  t wel ve.  Dane Count y v.  McGr ew,  2005 WI  130,  ¶70 n. 1,  285 
Wi s.  2d 519,  699 N. W. 2d 890 ( Br adl ey,  J. ,  concur r i ng) .  
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nar r owl y t o dr aw t he anal ogy bet ween t he cl ai ms at  i ssue and 

causes of  act i on at  st at ehood.   

¶30 ECI  r ai ses onl y  one ar gument  f or  why t he causes of  

act i on i n t he St at e' s compl ai nt  meet  t he f i r st  par t  of  t he 

Vi l l age Food t est .  I t  mai nt ai ns t hat  i t  has a r i ght  t o a j ur y 

t r i al  f or  t he c l ai ms i n t he St at e' s compl ai nt  because t hose 

cl ai ms ar e " essent i al l y  a count er par t  t o common l aw nui sance. "  

The St at e' s c l ai ms ar e based upon st at ut es and r egul at i ons t hat  

ar e " envi r onment al "  i n nat ur e.  At  st at ehood,  envi r onment al  

pr ot ect i on was achi eved by common l aw act i ons i n publ i c and 

pr i vat e nui sance.  ECI  t her ef or e cont ends t hat  t he envi r onment al  

nat ur e of  t he St at e' s c l ai ms and t he envi r onment al  aspect  of  

common l aw nui sance war r ant  t he concl usi on t hat  t he St at e' s 

c l ai ms " exi st ed,  [ wer e]  known,  or  r ecogni zed at  common l aw at  

t he t i me of  t he adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848. "  

Vi l l .  Food,  254 Wi s.  2d 478,  ¶16. 6  

                                                 
6 ECI  bases i t s c l ai ms on bot h publ i c and pr i vat e nui sance.  

Pr i vat e nui sance has hi st or i cal l y been def i ned as an 
" i nt er f er ence wi t h t he use and enj oyment  of  l and. "  W.  Page 
Keet on,  Pr osser  and Keet on on t he Law of  Tor t s,  § 87 at  619 ( 5t h 
ed.  1984) .  I t  i ncl udes,  f or  exampl e,  er ect i ng bui l di ngs so near  
t o a per son' s house t hat  i t  obst r uct s t he l i ght ,  keepi ng noi sy 
ani mal s so near  anot her ' s house " t hat  t he st ench of  t hem 
i ncommodes hi m and makes t he ai r  unwhol esome. "  3 Wi l l i am 
Bl ackst one,  Comment ar i es on t he Laws of  Engl and,  ch.  13 at  217-
18 ( 1765- 69) .  Whi l e t hese coul d be br oadl y  under st ood as 
" envi r onment al , "  pr i vat e nui sances i nvol ve i nj ur i es t o pr i vat e 
pr oper t y.  I n cont r ast ,  publ i c nui sance i nvol ves mor e gener al i zed 
har ms.  See At t or ney- Gen.  v.  The Shef f i el d Gas Consumer s'  Co. ,  43 
Eng.  Rep.  119,  125 ( 1853) ;  Geor ge V.  Yool ,  An Essay on Wast e,  
Nui sance,  and Tr espass,  85 ( 1863) .   
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¶31 Ther e i s no quest i on t hat  moder n envi r onment al  l aw 

f i nds i t s r oot s i n common l aw nui sance.  A l eadi ng t r eat i se on 

envi r onment al  l aw st at es:   

The deepest  doct r i nal  r oot s of  moder n envi r onment al  
l aw ar e f ound i n pr i nci pl es of  nui sance.  .  .  .  
Nui sance act i ons have i nvol ved pol l ut i on of  al l  
physi cal  medi a——ai r ,  wat er ,  l and——by a wi de var i et y of  
means.  .  .  .  Nui sance act i ons have chal l enged 
vi r t ual l y ever y maj or  i ndust r i al  and muni ci pal  
act i v i t y whi ch i s t oday t he subj ect  of  compr ehensi ve 
envi r onment al  r egul at i on .  .  .  .  Nui sance t heor y and 
case l aw i s t he common l aw backbone of  moder n 
envi r onment al  and ener gy l aw.  

Wi l l i am H.  Rodger s,  Jr . ,  Handbook on Envi r onment al  Law,  § 2. 1,  

at  100 ( 1977) .   

¶32 However ,  t her e ar e v i t al  di f f er ences bet ween nui sance 

l aw and moder n envi r onment al  r egul at or y l aw.  For  one,  nui sance 

i s a spr awl i ng concept .  Hi st or i cal l y,  " nui sance"  has been a t er m 

so br oad t hat  i t  coul d encompass a vast  ar r ay of  causes of  

act i on.  I t  i ncl uded ever yt hi ng f r om an al ar mi ng adver t i sement  t o 

a cockr oach baked i n a pi e.  

Ther e i s per haps no mor e i mpenet r abl e j ungl e i n t he 
ent i r e l aw t han t hat  whi ch sur r ounds t he wor d 
" nui sance. "  I t  has meant  al l  t hi ngs t o al l  peopl e,  and 
has been appl i ed i ndi scr i mi nat el y t o ever yt hi ng f r om 
an al ar mi ng adver t i sement  t o a cockr oach baked i n a 
pi e.  Ther e i s  gener al  agr eement  t hat  i t  i s  i ncapabl e 
of  any exact  or  compr ehensi ve def i ni t i on.  Few t er ms 
have af f or ded so excel l ent  an i l l ust r at i on of  t he 
f ami l i ar  t endency of  t he cour t s t o sei ze upon a 
cat chwor d as a subst i t ut e f or  any anal ysi s of  a 
pr obl em .  .  .  .  

                                                                                                                                                             
Her e,  t her e ar e no al l egat i ons of  har ms t o pr i vat e 

pr oper t y.  Ther ef or e t he appr opr i at e f ocus of  our  anal ysi s i s on 
whet her  t he c l ai ms ar e anal ogous t o publ i c nui sance.   
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W.  Page Keet on,  Pr osser  and Keet on on t he Law of  Tor t s,  § 86,  at  

616- 17 ( 5t h ed.  1984) .   

¶33 Such vagueness i s demonst r at ed by t he mél ange of  

causes of  act i on char act er i zed as publ i c nui sances.  Pr osser  and 

Keet on f ur t her  det ai l  such of f enses as eavesdr oppi ng on a j ur y 

and bei ng a common scol d as const i t ut i ng publ i c nui sance.  I d. ,  

§ 90,  at  643- 44.  

¶34 Thi s cour t  has demonst r at ed i t s  war i ness of  basi ng a 

const i t ut i onal  r i ght  t o a j ur y t r i al  on such a br oad anal ogy.  

See McGr ew,  285 Wi s.  2d 519,  ¶¶25,  28;  Vi l l .  Food,  254 

Wi s.  2d 478,  ¶¶23- 25.  We ar e t her ef or e caut i ous her e as wel l .  

Havi ng " doct r i nal  r oot s"  i n nui sance i s not  al one suf f i c i ent  f or  

a moder n cause of  act i on t o be " essent i al l y  a count er par t "  t o 

nui sance act i ons.  We not e t hat  a moder n st at ut or y c l ai m may 

codi f y a common l aw nui sance act i on t hat  exi st ed,  was known,  or  

r ecogni zed i n 1848 and t her eby meet  t he f i r st  pr ong of  t he 

Vi l l age Food t est .  However ,  t he moder n cause of  act i on r equi r es 

mor e t han a passi ng r esembl ance t o t he act i on.  As we put  i t  i n 

Vi l l age Food,  i t  must  be " essent i al l y  [ a]  count er par t . "  I d. ,  

¶28.   

¶35 Her e,  t he causes of  act i on ar e not  essent i al l y  

count er par t s t o t he publ i c nui sance act i ons t hat  exi st ed at  

common l aw.  A cause of  act i on f or  publ i c nui sance r equi r es a 

showi ng of  subst ant i al  and unr easonabl e har m t o i nt er est s i n t he 

use and enj oyment  of  l and.  See Keet on,  supr a,  at  580.  Under  

hi st or i c common l aw nui sance,  a par t y shoul d not  seek r ecover y 

" unt i l  an act ual  nui sance has been commi t t ed,  or  at  al l  event s 
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unt i l  i t  i s  qui t e c l ear  t hat  t he [ conduct ]  wi l l  i nevi t abl y  

r esul t  i n a nui sance. "  Geor ge V.  Yool ,  An Essay on Wast e,  

Nui sance,  and Tr espass,  95 ( 1863) .  Moder n envi r onment al  

r egul at or y l aws,  however ,  " r egul at e mor e subt l e and at t enuat ed 

har ms t han t he common l aw of  nui sance does;  a l and use t hat  

cr eat es a common l aw nui sance i s t hus l i kel y t o be an a f or t i or i  

v i ol at i on of  st at ut or y envi r onment al  l aw. "  Sol i d Wast e Agency of  

N.  Cook Count y v.  U. S.  Ar my Cor ps of  Eng' r s,  101 F. 3d 503,  505 

( 7t h Ci r .  1996) .  

¶36 Thus,  whi l e a compl ai nt  must  al l ege har m i n or der  t o 

st at e a c l ai m f or  nui sance,  t he c l ai ms al l eged i n t he St at e' s 

compl ai nt  do not  depend upon al l egat i ons of  har m i n or der  t o 

l i e.  Rat her ,  t he def endant s ar e l i abl e f or  v i ol at i ons r egar dl ess 

of  har m. 7 

¶37 Cl ai m 3,  f or  exampl e,  al l eges vi ol at i ons of  Wi s.  

Admi n.  Code § NR 211. 16( 1) ( c) ( Oct . ,  2002) ,  whi ch r equi r es t hat  a 

cent r al i zed wast e t r eat er  submi t  a r epor t  t o t he muni ci pal i t y 

i dent i f y i ng t he t ypes of  wast e i t  i nt ends t o t r eat  at  l east  180 

days bef or e commenci ng di schar ge.  I t  al so al l eges vi ol at i ons of  

Wi s.  Admi n.  Code § NR 211. 16( 2) ,  whi ch r equi r es t he t r eat er  t o 

                                                 
7 The concur r ence/ di ssent  st at es t hat  t he pr oper  cour se i s 

t o " det er mi ne whet her  t he c l ai m al l eges some har m t hat   .  .  .  i s  
di r ect  and i mmedi at e,  and not  mer el y specul at i ve or  r emot e. "  
Concur r ence/ di ssent ,  ¶114.  The appr opr i at e quest i on,  however ,  i s  
not  whet her  t he compl ai nt  happens t o al l ege some har m.  Rat her ,  
t he appr opr i at e quest i on i s whet her  t he cause of  act i on i s 
cont i ngent  upon al l egat i ons of  har m.  Whet her  a def endant  has a 
r i ght  t o a j ur y t r i al  shoul d not  depend upon whet her  t he 
pl ai nt i f f  al l eges har ms t hat  ar e not  necessar y f or  t he cause of  
act i on t o l i e.  
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not i f y t he muni ci pal i t y at  l east  60 days bef or e accept i ng a new 

t ype of  cat egor i cal  wast e not  i dent i f i ed i n i t s i ni t i al  r epor t .  

Such vi ol at i ons do not  r equi r e t hat  any act ual  har m r esul t  f r om 

t he f ai l ur e t o i dent i f y t he t ypes of  wast e or  not i f y t he 

muni ci pal i t y of  t he accept ance of  new t ypes of  cat egor i cal  

wast e.   

¶38 Cl ai ms 1,  4,  5,  and 7- 14 exhi bi t  t he same pat t er n:  

• Cl ai m 1 al l eges t hat  ECI  " cause[ d]  or  s i gni f i cant l y 

cont r i but e[ d]  t o"  t he Ci t y of  Fond du Lac exceedi ng i t s 

di schar ge per mi t  l i mi t s f or  oxygen- consumi ng or gani c 

wast e and t ot al  suspended sol i ds i n v i ol at i on of  Wi s.  

Admi n.  Code § NR 211. 10( 1) ( Oct . ,  2002) .   

• Cl ai m 4 al l eges vi ol at i ons of  t he l i mi t s on 

concent r at i ons of  pol l ut ant s i n di schar ges i ncor por at ed 

i nt o ECI ' s pr et r eat ment  per mi t  pur suant  t o Wi s.  Admi n.  

Code § NR 261. 22( 2) ( Sept . ,  1997) .   

• Cl ai m 5 al l eges t hat  ECI  f ai l ed t o not i f y t he Ci t y of  

subst ant i al  changes i n t he char act er  of  ECI ' s di schar ges,  

t her eby vi ol at i ng Wi s.  Admi n.  Code § NR 211. 15( 6) ( Oct . ,  

2002) .   

• Cl ai m 7 al l eges t hat  ECI  oper at ed i t s f aci l i t y  " i n ways 

i nconsi st ent  wi t h t he appr oved pl ans, "  i n v i ol at i on of  

Wi s.  St at .  § 281. 98.   

• Cl ai m 8 al l eges t hat  ECI  negl ect ed i t s obl i gat i ons as a 

cent r al i zed wast e t r eat er  under  Wi s.  Admi n.  Code § NR 

211. 16( 3) ( Oct . ,  2002)  and " i mpr oper l y accept ed wast es 

t hey wer e i ncapabl e of  pr oper l y t r eat i ng,  and wast es 



No.  2005AP1507   

 

19 
 

r easonabl y expect ed t o cause exceedances of  t he Ci t y ' s 

ef f l uent  l i mi t s. "  

• Cl ai m 9 al l eges t hat  t he def endant s f ai l ed t o t ake 

r epr esent at i ve sampl es of  t hei r  ef f l uent  t o assess 

compl i ance wi t h t hei r  per mi t  l i mi t s i n v i ol at i on of  Wi s.  

Admi n.  Code § NR 211. 16( 4) .  

• Cl ai m 10 al l eges t hat  ECI  v i ol at ed Wi s.  Admi n.  Code § NR 

211. 16( 5) ( Oct . ,  2002) ,  whi ch r equi r es cent r al i zed wast e 

t r eat er s t o submi t  t o t he Ci t y semi - annual  r epor t s 

cont ai ni ng i nf or mat i on about  wast ewat er  t r eat ed and 

di schar ged i nt o t he Ci t y ' s t r eat ment  syst em.  I t  al l eges 

t hat  ECI ' s r epor t s f r om t he second hal f  of  2001 and t he 

f i r st  hal f  of  2002 wer e i ncompl et e because t he r epor t s 

omi t t ed r equi r ed i nf or mat i on,  i ncl udi ng " t he name and 

addr ess of  each wast e' s gener at or ,  t he vol ume and dat e of  

ar r i val  of  each wast ewat er ;  and t he appl i cabl e 

pr et r eat ment  st andar ds. "  

• Cl ai m 11 al l eges t hat  t he def endant s " f ai l ed t o 

char act er i ze t he wast e gener at ed by t r eat ment  of  t he 

wast e .  .  .  i n v i ol at i on of  Wi s.  St at .  § 291. 21. "  

• Cl ai m 12 al l eges t hat  ECI  di sposed of  hazar dous wast e at  

a l andf i l l  not  l i censed t o accept  such wast e,  cont r ar y t o 

t he r equi r ement s under  Wi s.  St at .  § 291. 21( 9) .  

• Cl ai m 13 al l eges t hat  t hat  t he def endant s v i ol at ed t he 

pr ohi bi t i on on oper at i ng a hazar dous wast e f aci l i t y  

wi t hout  an oper at i ng l i cense pur suant  t o Wi s.  St at .  

§ 291. 25( 2) ( b)  by st or i ng hazar dous wast e.  
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• Cl ai m 14 al l eges t hat  t he def endant s f ai l ed t o pr oper l y 

l abel  cont ai ner s used f or  st or age of  hazar dous wast e.  The 

St at e al l eges t hat  t hi s v i ol at ed Wi s.  St at .  § 291. 21( 3)  

and Wi s.  Admi n.  Code § NR 615. 05( 4) ( a) 5 ( May,  1998) .  

¶39 None of  t he al l eged vi ol at i ons i s pr emi sed upon a 

showi ng of  har m.  Rat her ,  t hey ar e r egul at or y v i ol at i ons f or  

whi ch t he def endant s ar e l i abl e r egar dl ess of  whet her  har m 

r esul t s.  Thi s i s  an i mpor t ant  di f f er ence wi t h nui sance.  Har m i s 

essent i al  t o nui sance,  and no cause of  act i on f or  nui sance may 

l i e absent  some al l egat i on of  har m.  Wi t h r espect  t o t he c l ai ms 

her e,  no har m i s necessar y,  and none need be al l eged.  The 

ki nshi p bet ween nui sance and t hese cl ai ms i s t her ef or e but  a 

di st ant  r el at i onshi p.  Thus,  t hey cannot  be consi der ed 

" essent i al l y  count er par t s. " 8 

                                                 
8 The concur r ence/ di ssent  c i t es t o a number  of  cases t o 

suppor t  i t s  cont ent i on t hat  some of  t he St at e' s c l ai ms ar e 
anal ogous t o common l aw publ i c  nui sance act i ons.  Each of  t he 
cases mi sses t he mar k.  The sal i ent  f eat ur e of  t he cases i s t hat  
an al l egat i on of  har m i s necessar y f or  a cause of  act i on t o l i e.  
Peopl e v.  Cor p.  of  Al bany,  11 Wend.  539 ( N. Y.  1834)  i nvol ved 
pol l ut i on causi ng a basi n i n t he Hudson Ri ver  " t o be f oul ,  
f i l l ed and choked up .  .  .  wher eby t he ci t i zens wer e not  onl y 
depr i ved of  t he benef i t  and advant age of  usi ng t he 
wat er  .  .  .  but  t he mud .  .  .  became of f ensi ve and nauseous,  
cor r upt i ng t he wat er ,  and causi ng noi some and unwhol esome 
smel l s,  i nf ect i ng t he ai r  t o t he damage and common nui sance of  
t he c i t i zens. "  I d. ;  concur r ence/ di ssent ,  ¶¶116- 117.  Luni ng v.  
St at e,  2 Pi n.  215 ( Wi s.  1849) ,  i nvol ved causi ng a wat er  over f l ow 
t hat  " cr eat ed unpl easant  and unwhol esome vapor s and si ckness t o 
t he i nhabi t ant s .  .  .  . "  I d.  at  218;  concur r ence/ di ssent ,  ¶119.  
Thus,  i n bot h cases peopl e wer e act ual l y depr i ved of  an 
unpol l ut ed envi r onment  and f or ced t o exper i ence i nf ect ed ai r  or  
wat er .  
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¶40 The br eadt h of  nui sance i s so gr eat  t hat  we must  

nar r owl y const r ue t he act i ons t hat  we anal ogi ze t o nui sance,  

l est  we r ender  t he Vi l l age Food t est  a nul l i t y  because " pr esent  

causes of  act i on of  al l  sor t s  assessed under  t hi s t est  wi l l  onl y  

have t o be compar ed gener al l y .  .  .  i n or der  t o i nvoke t he 

const i t ut i onal  pr ot ect i on t o a t r i al  by j ur y. "  Vi l l .  Food,  254 

Wi s.  2d 478,  ¶46 ( Wi l cox,  J. ,  concur r i ng and di ssent i ng) .  

Si mi l ar  t o t he l ead opi ni on i n McGr ew,  we det er mi ne t hat  " t he 

c l ass of  act i ons cat egor i zed as ' nui sances'  [ i s ]  s i mpl y t oo 

br oad t o be anal ogi zed t o"  t he pr esent  cause of  act i on.  McGr ew,  

285 Wi s.  2d 519,  ¶25.  

¶41 ECI  has pr of f er ed no ot her  cause of  act i on at  

st at ehood as an essent i al  count er par t  t o t he causes of  act i on 

her e.  Si mi l ar l y,  t he St at e mai nt ai ns t hat  t her e wer e no ot her  

                                                                                                                                                             
Si mi l ar l y,  i n St at e v.  Buckman,  8 N. H.  203 ( 1836) ,  t he 

def endant s t hr ew an ani mal  car cass i nt o a wel l ,  i nf ect i ng a 
f ami l y ' s wat er  wi t h " noi some par t i c l es and ef f l uvi a"  and causi ng 
t he f ami l y t o par t ake of  " poi sonous and unwhol esome wat er . "  I d.  
at  205;  concur r ence/ di ssent ,  ¶127.  The sal i ent  al l egat i on i n 
Buckman i s not  t hat  t he ani mal  car cass was " i nappr opr i at el y 
handl ed and di sposed of  at  an i nappr opr i at e s i t e, "  as t he 
di ssent  posi t s.  Rat her ,  i t  i s  t hat  t he i nappr opr i at e handl i ng 
and di sposal  of  t he ani mal  car cass caused har m.  Her e,  har m i s 
not  necessar y f or  any of  t he causes of  act i on t o l i e.   

Fi nal l y,  Ki l v i ngt on v.  The Ci t y of  Super i or ,  83 Wi s.  222,  
225- 26,  53 N. W.  487 ( 1892) ,  di scusses t he aut hor i t y of  t he 
gover nment  t o exer ci se i t s power  " by or di nance,  r esol ut i on,  l aw,  
or  vot e"  t o " pr event  or  abat e nui sances"  by r emovi ng " gar bage,  
manur e,  or  dead ani mal s"  f r om t he vi l l age and cont r act i ng f or  
t hei r  cr emat i on.  The exi st ence of  such a power ,  however ,  does 
not  r ender  or di nances anal ogous t o common l aw nui sance.  Fur t her ,  
t he concur r ence/ di ssent  does not  pr ovi de an ar gument  t hat  
v i ol at i ons of  such or di nances wer e subj ect  t o j ur y t r i al  i n 
1848.   See concur r ence/ di ssent ,  ¶108 n. 23.  
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causes of  act i on at  st at ehood t hat  ar e essent i al  count er par t s t o 

t he r egul at or y v i ol at i ons at  i ssue her e.  Fi nal l y,  i n our  own 

r esear ch we have f ound no causes of  act i on at  st at ehood 

suf f i c i ent l y anal ogous t o concl ude t hat  t he St at e' s r egul at or y 

c l ai ms exi st ed,  wer e known,  or  wer e r ecogni zed at  common l aw i n 

1848. 9 

                                                 
9 The concur r ence/ di ssent ' s di scussi on of  Tul l  v.  Uni t ed 

St at es,  481 U. S.  412 ( 1987) ,  i s  i napt .  Concur r ence/ di ssent ,  ¶114 
n. 28.  The Cour t  expl i c i t l y  r ej ect ed t he i dea t hat  t he 
appr opr i at e way t o det er mi ne whet her  t he Sevent h Amendment  
pr ovi des f or  t he r i ght  t o a j ur y t r i al  was t o f i nd a c l ose 
anal ogue t o t he moder n cause of  act i on at  i ssue:  

[ W] e need not  deci de t he quest i on.  As Per nel l  v.  
Sout hal l  Real t y,  416 U. S.  [ 363] ,  at  375 [ ( 1974) ] ,  
caut i oned,  t he f act  t hat  t he subj ect  mat t er  of  a 
moder n st at ut or y act i on and an 18t h- cent ur y Engl i sh 
act i on ar e c l ose equi val ent s " i s i r r el evant  f or  
Sevent h Amendment  pur poses, "  because " t hat  Amendment  
r equi r es t r i al  by j ur y i n act i ons unhear d of  at  common 
l aw. "   

I d.  at  420.  Rat her ,  t he appr oach of  t he f eder al  cour t s i n 
i nt er pr et i ng t he f eder al  Const i t ut i on pl aces emphasi s on t he 
char act er  of  t he r el i ef  sought .  " [ C] har act er i z i ng t he r el i ef  
sought  i s ' mor e i mpor t ant '  t han f i ndi ng a pr eci sel y anal ogous 
common- l aw cause of  act i on i n det er mi ni ng whet her  t he Sevent h 
Amendment  guar ant ees a j ur y t r i al . "  I d.  at  421 ( quot i ng Cur t i s 
v.  Loet her ,  415 U. S.  189,  196.  ( 1974) .  

Our  appr oach i n i nt er pr et i ng t hi s st at e' s const i t ut i on i s 
di f f er ent ,  as we have made cl ear  i n McGr ew and i n Vi l l age Food.  
We det er mi ne whet her  ( 1)  t he cause of  act i on exi st ed,  was known,  
or  was r ecogni zed at  common l aw i n 1848 and ( 2)  whet her  t he 
cause of  act i on was r egar ded as at  l aw i n 1848.   McGr ew,  285 
Wi s.  2d 519,  ¶18;  Vi l l .  Food,  254 Wi s.  2d 478,  ¶16.   
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¶42 Thus,  wher e such a v i t al  aspect  of  a common l aw 

nui sance cause of  act i on,  i . e. ,  har m,  i s not  par t  of  a 

cont empor ar y cause of  act i on,  i t  i s  our  det er mi nat i on t hat  t he 

t wo ar e not  suf f i c i ent l y anal ogous t o pass t he f i r st  pr ong of  

t he Vi l l age Food t est .  Rat her ,  t he causes of  act i on her e ar e 

par t  of  a " det ai l ed scheme [ of ]  r egul at i on"  of  t he sor t  t he 

Vi l l age Food concur r ence/ di ssent  di scer ned i n t he Unf ai r  Sal es 

Act .   Vi l l .  Food,  254 Wi s.  2d 478,  ¶45 ( Wi l cox,  J. ,  concur r i ng 

and di ssent i ng) .  Because t he causes of  act i on f ai l  t he f i r st  

pr ong of  t he Vi l l age Food t est ,  t hey f ai l  t he second pr ong of  

t he t est  as wel l .  I f  t hey di d not  exi st  i n 1848,  t hey coul d not  

have been r egar ded as act i ons at  l aw i n 1848.  

I V.  CONCLUSI ON 

¶43 I n sum,  appl y i ng t he Vi l l age Food t est ,  we det er mi ne 

t hat  t he c l ai ms asser t ed i n t he St at e' s compl ai nt  do not  gi ve 

r i se t o a const i t ut i onal  r i ght  t o a j ur y t r i al .  Common l aw 

nui sance causes of  act i on ar e not  suf f i c i ent l y anal ogous t o be 

consi der ed " essent i al  count er par t s"  t o t he moder n day r egul at or y 

c l ai ms asser t ed her e.  Ther ef or e,  ECI  f ai l s  t he f i r st  pr ong of  

t he Vi l l age Food t est  because t he cl ai ms asser t ed di d not  exi st ,  

wer e not  known,  and wer e not  r ecogni zed at  common l aw at  t he 

t i me t he st at e' s const i t ut i on was adopt ed.   

                                                                                                                                                             
We ar e not  bound by t he f eder al  cour t s '  i nt er pr et at i on of  

t he f eder al  Const i t ut i on i n const r ui ng our  own const i t ut i on.  
Addi t i onal l y,  we not e t hat  t he Sevent h Amendment  i s one of  t he 
f ew amendment s t hat  does not  appl y t o t he st at es t hr ough t he 
Four t eent h Amendment .  Wal ker  v.  Sauvi net ,  92 U. S.  90,  92- 93 
( 1875) .  
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¶44 Our  det er mi nat i on,  however ,  does not  pr ecl ude t he 

const i t ut i onal  r i ght  t o a j ur y t r i al  i n al l  envi r onment al  

r egul at or y cases.  Such a r i ght  exi st s i f  t he asser t ed cl ai m has 

an essent i al  count er par t  t hat  exi st ed at  common l aw i n 1848 and 

was r ecogni zed as an act i on at  l aw i n 1848.  Vi l l .  Food,  254 

Wi s.  2d 478,  ¶16.  

¶45 We al so not e t hat  ECI  r ai sed t wo addi t i onal  i ssues on 

appeal .  I t  al l eged i nsuf f i c i ency of  t he evi dence and an 

er r oneous exer ci se of  di scr et i on i n assessi ng st at ut or y 

f or f ei t ur es.  I n i t s cer t i f i cat i on t he cour t  of  appeal s st at ed,  

" [ w] e ar e sat i sf i ed t hat  t hese ar gument s can be addr essed under  

exi st i ng l aw. "  We agr ee.  Accor di ngl y,  we r emand t he case t o t he 

cour t  of  appeal s f or  consi der at i on of  ECI ' s ar gument s r egar di ng 

suf f i c i ency of  t he evi dence and er r oneous exer ci se of  di scr et i on 

i n assessi ng st at ut or y f or f ei t ur es.   

By the Court.—The j udgment  and or der  of  t he c i r cui t  cour t  

ar e af f i r med and t he cause i s r emanded t o t he cour t  of  appeal s.  
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 ¶46 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

Just i ce Br adl ey' s opi ni on.    

 ¶47 I  wr i t e separ at el y t o add t hat  I  woul d not  r emand t o 

t he cour t  of  appeal s t he quest i ons of  t he suf f i c i ency of  

evi dence and t he ci r cui t  cour t ' s  exer ci se of  di scr et i on.  

¶48 Al t hough t hi s cour t  has t he power  t o r emand i ssues t o 

t he cour t  of  appeal s,  t hi s cour t  shoul d deci de t he ent i r e appeal  

i n t he i nst ant  case i n t he i nt er est  of  j udi c i al  economy,  speedy 

r esol ut i on of  appeal s,  r educed cost s t o l i t i gant s,  and f i nal i t y 

of  deci s i ons.   I n t he i nst ant  case,  " [ r ] emand i s a wast ef ul  

dupl i cat i on of  deci s i onal  ef f or t ,  even when,  as i n t hi s case,  

t he cour t  of  appeal s di d not  consi der  t he i ssues bei ng r emanded 

as wor t hy of  cer t i f i cat i on. " 1 

¶49 The cour t  of  appeal s does not  cer t i f y,  and t hi s cour t  

does not  t ake j ur i sdi ct i on over ,  di scr et e l egal  quest i ons wi t hi n 

t he appeal .   See Wi s.  St at .  §§ 808. 05( 2) ,  809. 61 ( 2005- 06) .   

Upon cer t i f i cat i on f r om t he cour t  of  appeal s,  t hi s cour t  t akes 

j ur i sdi ct i on of  t he ent i r e case.   As our  st andar d cer t i f i cat i on 

or der  expl ai ns,  " [ w] hen t hi s cour t  gr ant s di r ect  r evi ew upon 

cer t i f i cat i on,  i t  acqui r es j ur i sdi ct i on of  t he case,  Wi s.  Const .  

ar t .  VI I ,  § 3( 3) ,  t hat  i s ,  t he ent i r e appeal ,  whi ch i ncl udes al l  

i ssues,  not  mer el y t he i ssues cer t i f i ed or  t he i ssue f or  whi ch 

                                                 
1 St at e v.  St uar t ,  2003 WI  73,  ¶48,  262 Wi s.  2d 620,  664 

N. W. 2d 82 ( Abr ahamson,  C. J. ,  concur r i ng i n par t  and di ssent i ng 
i n par t )  ( c i t i ng Cr own Li f e I ns.  Co.  v.  LaBont e,  111 Wi s.  2d 26,  
45,  330 N. W. 2d 201 ( 1983)  ( Abr ahamson,  J. ,  concur r i ng i n par t  
and di ssent i ng i n par t ) ) .  
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t he cour t  accept s cer t i f i cat i on.   St at e v .  St oehr ,  134 

Wi s.  2d 66,  70,  396 N. W. 2d 177 ( 1986) . "  

¶50 For  t he r easons set  f or t h,  I  wr i t e t hi s  separ at e 

concur r ence.  
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¶51 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  Thi s case i s bef or e t he cour t  on cer t i f i cat i on by t he 

cour t  of  appeal s,  pur suant  t o Wi s.  St at .  § ( Rul e)  809. 61 ( 2005-

06) . 1 

¶52 We ar e asked t o addr ess whet her  def endant s have a 

const i t ut i onal  r i ght  t o a c i v i l  j ur y t r i al  when t hey ar e 

pr osecut ed f or  al l eged vi ol at i ons of  sever al  cat egor i es of  

envi r onment al  r egul at i on.  

¶53 ECI  Speci al  Wast e Ser vi ces,  I nc.  ( ECI )  i s a 

" cent r al i zed wast e t r eat er "  t hat ,  by per mi t ,  col l ect s wast ewat er  

f r om i ndust r i al  cust omer s,  pr ocesses t he wast ewat er  t o r educe 

t he concent r at i ons of  cer t ai n pol l ut ant s,  and di schar ges t he 

pr ocessed wat er  v i a sani t ar y sewer  i nt o t he Ci t y of  Fond du 

Lac' s ( t he Ci t y)  muni ci pal  wast ewat er  t r eat ment  pl ant .   Wi l l i am 

and Jef f r ey Schweda ( t he Schwedas)  ar e co- owner s of  ECI .   The 

St at e sued ECI  and t he Schwedas ( col l ect i vel y,  ECI )  f or  

v i ol at i ons of  t he t er ms of  t he company' s per mi t ,  as wel l  as 

v i ol at i ons of  r equi r ement s i mposed by t he st at e st at ut es and 

admi ni st r at i ve code.   I n i t s pr ayer  f or  r el i ef ,  t he St at e sought  

mai nl y f or f ei t ur es under  var i ous pr ovi s i ons of  t he Wi sconsi n 

St at ut es.    

¶54 When ECI  demanded a j ur y t r i al ,  t he St at e moved t o 

st r i ke t he j ur y demand.   The Ci r cui t  Cour t  f or  Fond du Lac 

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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Count y,  Pet er  L.  Gr i mm,  Judge,  gr ant ed t he St at e' s mot i on,  

r easoni ng t hat  ECI  f ai l ed t o show t hat  any of  t he causes of  

act i on i n t hi s case sat i sf i ed ei t her  pr ong of  t he t est  f or  

ent i t l ement  t o a j ur y t r i al  set  f or t h i n Vi l l age Food & Li quor  

Mar t  v.  H&S Pet r ol eum,  I nc. ,  2002 WI  92,  254 Wi s.  2d 478,  647 

N. W. 2d 177.   Ther eaf t er ,  t he case was t r i ed t o t he cour t ,  and 

t he cour t  f ound ECI  l i abl e f or  some but  not  al l  v i ol at i ons 

al l eged i n t he compl ai nt .  

¶55 ECI  appeal ed,  al l egi ng t hat  t he c i r cui t  cour t  er r ed i n 

denyi ng i t s r equest  f or  a j ur y t r i al .   The cour t  of  appeal s 

cer t i f i ed t he case t o us wi t h t he f ol l owi ng quest i on:  " Under  t he 

t est  set  f or t h i n Vi l l age Food & Li quor  Mar t  v.  H&S Pet r ol eum,  

I nc. ,  2002 WI  92,  254 Wi s.  2d 478,  647 N. W. 2d 177,  does t he 

const i t ut i onal  r i ght  t o a j ur y t r i al  at t ach i n an act i on f or  

v i ol at i ons of  wast e di sposal  r egul at i ons wher e common- l aw 

nui sance t heor y pr ovi des t he f oundat i on f or  moder n envi r onment al  

l aw,  but  f or f ei t ur e act i ons f or  i mpr oper  t r eat ment  of  wast ewat er  

and hazar dous wast e di d not  exi st  i n 1848?"    

¶56 Thi s quest i on r equi r es us t o appl y t he t est  set  f or t h 

i n Vi l l age Food,  whi ch pr ovi des:  

[ A]  par t y has a const i t ut i onal  r i ght  t o have a 
st at ut or y c l ai m t r i ed t o a j ur y when:  ( 1)  t he cause of  
act i on cr eat ed by t he st at ut e exi st ed,  was known,  or  
r ecogni zed at  common l aw at  t he t i me of  t he adopt i on 
of  t he Wi sconsi n Const i t ut i on i n 1848;  and ( 2)  t he 
act i on was r egar ded at  l aw i n 1848.  

Vi l l age Food,  254 Wi s.  2d 478,  ¶16.  

¶57 Appl y i ng t hi s t est ,  I  concl ude t hat  c i v i l  def endant s 

have a const i t ut i onal  r i ght  t o t r i al  by j ur y f or  cer t ai n 
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cat egor i es of  envi r onment al  c l ai ms t hat  wer e r ecogni zed as 

publ i c nui sance act i ons at  common l aw.   Speci f i cal l y,  i n t hi s 

case ECI  had a const i t ut i onal  r i ght  t o a c i v i l  j ur y t r i al  on 

c l ai ms 1,  4,  5,  7,  and 12 because t hese cl ai ms meet  t he Vi l l age 

Food t est .   These cl ai ms ar e of  t he same nat ur e as publ i c 

nui sance act i ons at  common l aw,  whi ch wer e r egar ded as act i ons 

at  l aw i n 1848.   They ar e s i mi l ar  t o publ i c nui sance act i ons 

because t hey seek t o puni sh act i v i t y t hat  causes har m t o publ i c 

heal t h or  publ i c pr oper t y,  especi al l y t he wat er s of  t he st at e.   

Al t hough t he har m addr essed i n some envi r onment al  l aws i s not  

al ways of  t he same magni t ude as t he har m r equi r ed at  common l aw,  

t he har m i s measur abl e,  t angi bl e,  and ser i ous because i t  af f ect s 

t he i nt egr i t y of  our  l and and wat er .   The har m addr essed i n 

t hese f i ve c l ai ms i s di r ect  and i mmedi at e,  not  specul at i ve or  

r emot e.   Envi r onment al  c l ai ms t hat  r equi r e a c i v i l  j ur y t r i al  

ar e t hus di st i ngui shabl e f r om cl ai ms t hat  r equi r e t est i ng,  

r ecor d- keepi ng,  l abel i ng,  or  r epor t i ng——vi ol at i ons t hat  do not  

di r ect l y cause envi r onment al  damage.    

¶58 The r i ght  t o c i v i l  j ur y t r i al  i n Wi sconsi n i s 

" i nvi ol at e, "  whi ch means t hat  t he l egi s l at ur e may not  di mi ni sh 

t he r i ght  as i t  exi st ed i n 1848.   The l egi s l at ur e,  however ,  may 

expand t he r i ght  t o j ur y t r i al  by st at ut e.   Consequent l y,  

j udi c i al  i nt er pr et at i on of  t he const i t ut i onal  r i ght  t o a c i v i l  

j ur y t r i al  under  Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n 

Const i t ut i on cannot  al ways be l i nked t o l egi s l at i ve act i on.   

Nonet hel ess,  our  l egi s l at ur e has conf i r med t hi s i nt er pr et at i on 

of  t he const i t ut i on by l abel i ng t he v i ol at i ons al l eged i n t hi s 
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case a " publ i c nui sance"  and by cr eat i ng cr i mi nal  count er par t s  

f or  most  of  t he c l ai ms. 2  The exi st ence of  cr i mi nal  count er par t s 

i s an i ndi cat i on of  t he ser i ousness wi t h whi ch t he l egi s l at ur e 

r egar ds t hese cl ai ms.    

¶59 Cl ai ms 3,  8,  11,  13,  and 14 ar e not  of  t he same nat ur e 

as publ i c nui sance at  common l aw.   They i nvol ve ECI ' s i mpr oper  

accept ance or  st or age of  wast e,  i ncl udi ng hazar dous wast e.   

These cl ai ms at t empt  t o head of f  t he i mpr oper  di sposal  of  wast e 

by pr ohi bi t i ng t he i mpr oper  accept ance or  st or age of  wast e.   

Hence,  t he har m t o wat er  or  l and i s cont i ngent  upon di sposal .   

The har m may be pr obabl e,  but  i t  i s  not  di r ect  and i mmedi at e.   

¶60 Cl ai ms 9 and 10 ar e al so not  of  t he same nat ur e as 

publ i c nui sance at  common l aw.   These cl ai ms do not  al l ege 

di r ect  and i mmedi at e har m t o wat er  or  l and.   They ar e t ypi cal  of  

moder n r egul at i on i n t hat  t hey i mpose r equi r ement s f or  sampl i ng,  

anal yzi ng,  and r epor t i ng.    

¶61 Even t hough t he l egi s l at ur e has pr ovi ded t he opt i on 

f or  cr i mi nal  pr osecut i on of  v i ol at i ons al l eged i n c l ai ms 3,  8,  

9,  10,  11,  13,  and 14,  ECI  di d not  have a const i t ut i onal  r i ght  

t o a j ur y t r i al  on t hese cl ai ms,  as l ong as t hey wer e pr osecut ed 

ci v i l l y .   Cl ai m 6 was dr opped by t he St at e.  

 ¶62 I  woul d af f i r m t he f i ndi ngs and concl usi ons of  t he 

c i r cui t  cour t  wi t h r espect  t o c l ai ms 3,  8,  9,  10,  11,  13,  and 14 

                                                 
2 None of  t he v i ol at i ons i n c l ai m 7 i s subj ect  t o cr i mi nal  

pr osecut i on.   However ,  c l ai m 7,  as pl ed,  al l eges di r ect  har m 
t hr ough t he di schar ge of  wast ewat er .   Ther ef or e,  because cl ai m 7 
sat i sf i es t he t est  i n Vi l l age Food & Li quor  Mar t  v.  H&S 
Pet r ol eum,  I nc. ,  2002 WI  92,  254 Wi s.  2d 478,  647 N. W. 2d 177,  
ECI  was ent i t l ed t o r ecei ve a j ur y t r i al  on c l ai m 7.  
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and r emand t he cause t o t he cour t  of  appeal s f or  consi der at i on 

of  ECI ' s ot her  obj ect i ons t o t he j udgment  on t hese cl ai ms. 3  I  

woul d r ever se t he f i ndi ngs and concl usi ons of  t he c i r cui t  cour t  

wi t h r espect  t o c l ai ms 1,  4,  5,  7,  and 12 t o gi ve ECI  a j ur y  

t r i al  on t hese cl ai ms.    

BACKGROUND 

¶63 I n 1998 Ti mot hy Mi l l er  ( Mi l l er )  f ounded ECI ,  a 

" cent r al i zed wast e t r eat er "  wi t hi n t he meani ng of  Wi s.  Admi n.  

Code § NR 211. 03( 2e)  ( Oct . ,  2002) .   As par t  of  i t s  oper at i on,  

ECI  woul d col l ect  wast ewat er  f r om i ndust r i al  cust omer s,  pr ocess 

t he wast ewat er  t o r educe t he concent r at i ons of  cer t ai n 

pol l ut ant s,  and di schar ge t he pr ocessed wat er  v i a sani t ar y sewer  

i nt o t he Ci t y ' s muni ci pal  wast ewat er  t r eat ment  pl ant .   Mi l l er  

r ecei ved appr oval  f r om t he Wi sconsi n Depar t ment  of  Nat ur al  

Resour ces ( DNR)  t o obt ai n a per mi t  f r om t he Ci t y  t o oper at e ECI .   

The Ci t y i ssued a pr et r eat ment  per mi t  t hat  aut hor i zed ECI  t o 

di schar ge wast ewat er  i nt o t he Ci t y ' s sewer  syst em but  onl y i n 

accor dance wi t h t he ef f l uent  l i mi t at i ons, 4 moni t or i ng 

r equi r ement s,  and ot her  condi t i ons set  f or t h i n t he per mi t  and 

                                                 
3 On appeal ,  ECI  Speci al  Wast e Ser vi ces,  I nc.  ( ECI )  al so 

al l eged i nsuf f i c i ency of  t he evi dence and an er r oneous exer ci se 
of  di scr et i on i n assessi ng st at ut or y f or f ei t ur es.   I n i t s 
cer t i f i cat i on,  t he cour t  of  appeal s not ed t hat  i t  " was sat i sf i ed 
t hat  t hese ar gument s can be addr essed under  exi st i ng l aw. "  

4 " ' Ef f l uent  l i mi t at i on'  means any r est r i ct i on est abl i shed 
by t he depar t ment ,  i ncl udi ng schedul es of  compl i ance,  on 
quant i t i es,  r at es,  and concent r at i ons of  chemi cal ,  physi cal ,  
bi ol ogi cal ,  and ot her  const i t uent s whi ch ar e di schar ged f r om 
poi nt  sour ces i nt o wat er s of  t hi s st at e. "   
Wi s.  St at .  § 283. 01( 6) .    
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i n compl i ance wi t h t he r equi r ement s of  Wi s.  Admi n.  Code ch.  NR 

211 ( Oct . ,  2002) .  

¶64 I n 1999 Mi l l er  hi r ed Wi l l i am Schweda as a sal esman and 

compensat ed hi m i n par t  wi t h ECI  st ock.   I n Jul y 2001 Mi l l er  

sol d hi s r emai ni ng shar es of  ECI  t o Wi l l i am Schweda' s br ot her ,  

Jef f r ey.   Owner shi p of  ECI  was t her ef or e t r ansf er r ed ent i r el y t o 

Wi l l i am and Jef f r ey Schweda,  but  t he Schwedas r et ai ned Mi l l er  t o 

pr ovi de consul t i ng ser vi ces.  

¶65 I n Januar y 2002 t he Ci t y exper i enced an upset  at  i t s  

wast ewat er  t r eat ment  pl ant ,  causi ng t he Ci t y  t o exceed t he 

Ci t y ' s di schar ge l i mi t s under  i t s per mi t  f or  oxygen- consumi ng 

or gani c wast e and t ot al  suspended sol i ds. 5  As par t  of  a br oad 

DNR audi t  of  t he Ci t y ' s oper at i on,  t he Ci t y schedul ed a f or mal  

i nspect i on of  ECI ' s f aci l i t y  i n Febr uar y 2002.   Repr esent at i ves 

of  bot h t he DNR and t he Ci t y par t i c i pat ed i n t he i nspect i on.   

The DNR i ssued no ci t at i ons t o ECI  at  t hat  t i me,  but  

r epr esent at i ves of  bot h t he Ci t y and St at e suggest ed t hat  t he 

Schwedas make some changes i n ECI ' s oper at i ons.  

¶66 I n Mar ch/ Apr i l  2002 t he Ci t y exper i enced anot her  upset  

causi ng anot her  v i ol at i on of  i t s  per mi t .    

                                                 
5 An upset  means " an except i onal  i nci dent  i n whi ch t her e i s 

uni nt ent i onal  and t empor ar y noncompl i ance wi t h per mi t  ef f l uent  
l i mi t at i ons because of  f act or s beyond t he r easonabl e cont r ol  of  
t he per mi t t ee.   An upset  does not  i ncl ude noncompl i ance t o t he 
ext ent  caused by oper at i onal  er r or ,  i mpr oper l y desi gned 
t r eat ment  f aci l i t i es,  l ack of  pr event at i ve mai nt enance,  or  
car el ess or  i mpr oper  oper at i on. "   Wi s.  Admi n.  Code.  NR 
§ 205. 03( 41)  ( May,  2001) .    
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¶67 On May 17,  2002,  t he DNR ser ved t he Ci t y wi t h a Not i ce 

of  Vi ol at i on,  af t er  whi ch t he Ci t y began a pr ogr am of  col l ect i ng 

and t est i ng sampl es f r om ECI .  

¶68 On August  21,  2002,  t he Ci t y r evoked ECI ' s per mi t  on 

t he f ol l owi ng gr ounds:  ( 1)  ECI  made unl awf ul  di schar ges i nt o t he 

Ci t y ' s sewer  syst em;  ( 2)  ECI  r epeat edl y and i nt ent i onal l y 

f al s i f i ed sampl i ng and moni t or i ng dat a;  ( 3)  ECI  f ai l ed t o compl y 

wi t h sever al  moni t or i ng and r epor t i ng r equi r ement s and/ or  f ai l ed 

t o r et ai n r ecor ds of  such moni t or i ng;  ( 4)  ECI  f ai l ed t o r epor t  

changes i n t he cont ent  and vol ume of  wast ewat er  ECI  was 

di schar gi ng i nt o t he Ci t y ' s syst em;  ( 5)  ECI  caused t he Ci t y t o 

v i ol at e t he t er ms of  i t s  per mi t  on one and possi bl y mor e 

occasi ons;  ( 6)  on sever al  occasi ons,  ECI  di schar ged wast ewat er  

i nt o t he Ci t y ' s syst em f ar  i n excess of  i t s  per mi t  l i mi t s f or  

copper ,  cyani de,  l ead,  mer cur y,  oi l ,  gr ease,  and zi nc;  and ( 7)  

ECI  adj ust ed t he di schar ge of  wast ewat er ,  pr ocess wat er ,  and/ or  

mi xed wast e st r eams wi t h t he i nt ent i on of  di l ut i ng a di schar ge.  

¶69 A year  l at er ,  on Sept ember  11,  2003,  t he St at e sued 

ECI ,  al l egi ng vi ol at i ons of  t he t er ms of  t he Ci t y per mi t ,  as 

wel l  as v i ol at i ons of  r equi r ement s i mposed by t he st at e st at ut es 
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and st at e admi ni st r at i ve code. 6  The St at e made 15 cl ai ms f or  

r el i ef . 7 

¶70 Cl ai m 1.   The St at e al l eged t hat  ECI  caused t he Ci t y 

t o exceed t he di schar ge st andar ds under  i t s per mi t  and t her ef or e 

v i ol at ed Wi s.  Admi n.  Code § NR 211. 10( 1)  ( Oct . ,  2002) .   

Wi sconsi n Admi n.  Code § NR 211. 10( 1)  pr ohi bi t s i ndust r i al  user s 

f r om di schar gi ng pol l ut ant s i nt o a muni ci pal  syst em " whi ch pass 

t hr ough or  i nt er f er e wi t h t he oper at i on or  per f or mance of  t he 

[ t r eat ment  pl ant ] ,  and t her eby cause or  s i gni f i cant l y cont r i but e 

t o a v i ol at i on of  t he [ muni ci pal i t y ' s]  WPDES per mi t . " 8  The St at e 

al l eged t hat  " t he wast ewat er  def endant s di schar ged i nt o t he 

Ci t y ' s sewer  syst em i nt er f er ed wi t h t he oper at i on of  t he Ci t y ' s 

wast ewat er  t r eat ment  pl ant ,  r esul t i ng i n t he upset ,  and caused 

                                                 
6 On Sept ember  30,  2003,  t he St at e al so sued t he Ci t y of  

Fond du Lac,  c l ai mi ng t hat  t he Ci t y r epeat edl y v i ol at ed i t s DNR 
per mi t  by exceedi ng i t s ef f l uent  l i mi t s of  har mf ul  wast es i nt o 
Lake Wi nnebago.   The St at e al l eged t hat  t he Ci t y f ai l ed t o 
ef f ect i vel y moni t or  i t s i ndust r i al  user s and speci f i cal l y 
poi nt ed t o i t s f ai l ur e t o ef f ect i vel y moni t or  ECI .   The Ci t y  and 
t he St at e st i pul at ed t o a j udgment  on t he same day and agr eed t o 
t he f ol l owi ng:  ( 1)  t he Ci t y woul d pay t he St at e $25, 000;  ( 2)  t he 
Ci t y woul d cooper at e wi t h t he St at e i n any enf or cement  act i on 
t he St at e or  t he Depar t ment  of  Nat ur al  Resour ces mi ght  pur sue 
agai nst  ECI ;  and ( 3)  t he Ci t y  woul d cont i nue wi t h f aci l i t i es 
pl anni ng and i mpl ement  t he sel ect ed al t er nat i ve f or  upgr adi ng 
i t s wast ewat er  t r eat ment  f aci l i t y .  

7 The St at e amended i t s compl ai nt  on November  30,  2004.   The 
f ol l owi ng descr i pt i on of  t he c l ai ms f or  r el i ef  r ef l ect s t he 
al l egat i ons made i n t he amended compl ai nt .    

8 WPDES per mi t  s t ands f or  " Wi sconsi n pol l ut ant  di schar ge 
el i mi nat i on syst em per mi t "  and " means a per mi t  i ssued t o a POTW 
[ publ i c l y owned t r eat ment  wor ks]  under  s.  283. 31,  St at s. ,  f or  
t he pur poses of  cont r ol l i ng pol l ut ant  di schar ge. "   Wi s.  Admi n.  
Code NR § 211. 03( 22)  ( Oct . ,  2002) ;  see Wi s.  Admi n.  Code § NR 
208. 03( 11)  ( Nov. ,  2004) .    
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or  s i gni f i cant l y  cont r i but ed t o t he v i ol at i ons of  t he Ci t y ' s  

di schar ge l i mi t s . "   Speci f i cal l y,  t he St at e al l eged t hat  ECI  

began accept i ng i ncr easi ng l oads of  sur f act ant - l aden wast ewat er  

f r om one of  ECI ' s cust omer s.   Thi s t ype of  wast ewat er  dest r oys 

mi cr obes t hat  ar e necessar y t o pr oper l y t r eat  t he Ci t y ' s  

wast ewat er .   The St at e al l eged t hat  ECI ' s di schar ge of  t hi s 

wast ewat er  caused t he Ci t y t o v i ol at e t he di schar ge l i mi t s under  

i t s per mi t  on t wo di f f er ent  occasi ons,  once i n Januar y and once 

i n Mar ch/ Apr i l  2002.   

¶71 Cl ai m 2.   The St at e di d not  appeal  t he c i r cui t  cour t ' s  

di smi ssal  of  t hi s c l ai m.    

¶72 Cl ai m 3.   The St at e al l eged t hat  ECI  accept ed wast e 

st r eams t hat  i t  was not  per mi t t ed t o accept .   Under  Wi s.  Admi n.  

Code § NR 211. 16( 1) ( c)  ( Oct . ,  2002) ,  a cent r al i zed wast e 

t r eat er ,  such as ECI ,  must  submi t  a r epor t  t o t he muni ci pal i t y 

i dent i f y i ng t he t ypes of  wast e i t  i nt ends t o t r eat  at  l east  180 

days bef or e commenci ng di schar ge.   The St at e al l eged t hat  ECI  

i dent i f i ed met al  f i ni shi ng wast e as t he onl y t ype of  cat egor i cal  

wast e i t  i nt ended t o t r eat ,  and t hi s f or med t he basi s f or  i t s 

per mi t  l i mi t at i ons and t he DNR' s appr oval  of  pl ans f or  i t s 

t r eat ment  f aci l i t y .   Under  Wi s.  Admi n.  Code § NR 211. 16( 2) ,  i f  a 

cent r al i zed wast e t r eat er  i nt ends t o accept  a new t ype of  

cat egor i cal  wast e not  i dent i f i ed i n i t s i ni t i al  r epor t ,  i t  must  

not i f y t he muni ci pal i t y at  l east  60 days bef or e accept i ng such 

wast e.   The St at e al l eged t hat  on a number  of  occasi ons ECI  

accept ed cat egor i cal  wast es ot her  t han t he t ype i t  had 

pr evi ousl y di scl osed t o t he Ci t y and t he DNR.   The unaut hor i zed 
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wast es i ncl uded or gani c chemi cal  wast ewat er  on 61 days,  

phar maceut i cal  wast ewat er  on 97 days,  sur f act ant - l aden wast e on 

66 days,  phosphor us- l aden wast e on 21 days,  unknown wast e on 77 

days,  and sept age on 24 days.   The St at e al l eged t hat  ECI ' s 

t r eat ment  syst em was not  desi gned t o pr oper l y t r eat  any of  t he 

wast es and t hat  t he Ci t y was not  gi ven t he oppor t uni t y t o 

eval uat e t he i mpact s of  t he wast e and amend t he per mi t  l i mi t s as 

appr opr i at e.    

¶73 Cl ai m 4.   The St at e al l eged t hat  ECI  exceeded i t s 

di schar ge l i mi t s.   Wi sconsi n Admi n.  Code § NR 261. 22( 2)  ( Sept . ,  

1997)  i mposes l i mi t s on t he concent r at i ons of  pol l ut ant s i n 

di schar ges,  and t hose l i mi t s wer e i ncor por at ed i nt o ECI ' s per mi t  

and r equi r ed under  Wi s.  Admi n.  Code § NR 211. 11( 1)  ( Oct . ,  2002) .   

The St at e al l eged t hat  ECI  v i ol at ed i t s oi l  and gr ease di schar ge 

l i mi t s 6 t i mes,  i t s copper  l i mi t s 18 t i mes,  i t s  z i nc l i mi t s 37 

t i mes,  i t s l ead l i mi t s 17 t i mes,  and i t s cyani de l i mi t s 2 t i mes.  

¶74 Cl ai m 5.   The St at e al l eged t hat  ECI  f ai l ed t o not i f y 

t he Ci t y of  subst ant i al  changes i n i t s di schar ges.   Wi sconsi n 

Admi n.  Code § NR 211. 15( 6)  ( Oct . ,  2002)  r equi r es i ndust r i al  

user s t o " not i f y t he [ muni ci pal i t y]  i n advance of  any 

subst ant i al  change i n t he vol ume or  char act er  of  t he pol l ut ant s"  

i n t he di schar ge.   The St at e al l eged t hat  ECI  accept ed 

wast ewat er  wi t h a subst ant i al  change i n t he char act er  of  t he 

pol l ut ant s wi t hout  not i f y i ng t he Ci t y.   Speci f i cal l y,  t he St at e 

al l eged t hat  ECI  accept ed wast ewat er  t hat  cont ai ned hi gh 

concent r at i ons of  phosphor us,  BOD5,  and COD;  wast ewat er  t hat  

cont ai ned hi gh l evel s of  sur f act ant s t hat  was ant i - bact er i al  i n 
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nat ur e;  wast ewat er  t hat  was of  unknown char act er ;  and wast es 

wi t h hi gh concent r at i ons of  met al s.  

¶75 Cl ai m 6.   The St at e dr opped cl ai m 6 i n i t s amended 

compl ai nt .  

¶76 Cl ai m 7.   The St at e al l eged t hat  ECI  f ai l ed t o compl y 

wi t h appr oved pl ans t hat  ar e r equi r ed under  Wi s.  St at .  § 281. 41 

( 2003- 04) .   Speci f i cal l y,  t he St at e al l eged t hat  ECI  ( 1)  

di schar ged wast ewat er  wi t hout  adequat el y t r eat i ng i t  on at  l east  

163 days;  ( 2)  oper at ed wi t hout  a f l ow met er  or  sampl er  on 80 

days;  ( 3)  di schar ged wast ewat er  wi t hout  passi ng t hr ough t he 

speci f i ed s i t e and/ or  t he f l ow met er  on at  l east  78 days;  ( 4)  

di schar ged wast es and sl udge t hr ough t he t r uck bay manhol e on 

108 days;  ( 5)  accept ed wast es ot her  t han f r om t he met al  

f i ni shi ng cat egor y and non- cat egor i cal  wast es,  as al l eged i n t he 

t hi r d c l ai m;  ( 6)  f ol l owed i mpr oper  wast e accept ance pr ocedur es,  

f ai l ed t o ensur e t hat  wast es bei ng accept ed conf or med t o t he 

t ypes of  wast e i n ECI ' s or i gi nal  wast e pr of i l e,  and accept ed 

wast es wi t hout  pr oper  wast e pr of i l es on at  l east  54 days.  

¶77 Cl ai m 8.   The St at e al l eged t hat  ECI  f ai l ed t o 

i mpl ement  pr oper  wast e accept ance pr ocedur es and,  as a r esul t ,  

accept ed wast es i t  was i ncapabl e of  pr oper l y t r eat i ng and wast es 

r easonabl y expect ed t o cause exceedances of  t he Ci t y ' s ef f l uent  

l i mi t s.   Thi s f ai l ur e r esul t ed i n a v i ol at i on of  Wi s.  Admi n.  

Code § NR 211. 16( 3)  ( Oct . ,  2002) ,  whi ch r equi r es ECI  t o 

" i mpl ement  wast e accept ance pr ocedur es suf f i c i ent  t o ensur e t hat  

wast es accept ed f or  t r eat ment  ar e wi t hi n t he cent r al i zed wast e 

t r eat er ' s t r eat ment  capabi l i t i es and have no char act er i st i cs 
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t hat  coul d r easonabl y be expect ed t o pr event  compl i ance wi t h t he 

appl i cabl e pr et r eat ment  st andar ds and r equi r ement s. "  

¶78 Cl ai m 9.   The St at e al l eged t hat  ECI  f ai l ed t o 

adequat el y moni t or  i t s ef f l uent .   Wi sconsi n Admi n.  Code § NR 

211. 16( 4)  ( Oct . ,  2002)  r equi r es ECI  t o under t ake suf f i c i ent  

sampl i ng and anal ysi s of  i t s  ef f l uent  t o assess i t s compl i ance 

wi t h i t s per mi t  l i mi t s.   The St at e al l eged t hat  ECI ' s per mi t  

r equi r ed i t  t o t ake " 24- hour  f l ow pr opor t i onal  composi t e 

sampl es"  of  i t s  wast ewat er  di schar ges i nt o t he Ci t y ' s sewer age 

syst em.   The St at e al l eged t hat  on at  l east  260 occasi ons,  ECI  

f ai l ed t o t ake r epr esent at i ve sampl es t o assess compl i ance wi t h 

per mi t  l i mi t s.  

¶79 Cl ai m 10.   The St at e al l eged t hat  ECI  f ai l ed t o submi t  

compl et e semi - annual  r epor t s.   Wi sconsi n Admi n.  Code § NR 

211. 16( 5)  ( Oct . ,  2002)  r equi r es ECI  t o submi t  t o t he Ci t y a 

semi - annual  r epor t  cont ai ni ng var i ous t ypes of  i nf or mat i on about  

t he wast ewat er  i t  has t r eat ed.   The St at e al l eged t hat  t wo of  

ECI ' s semi - annual  r epor t s wer e i ncompl et e and f ai l ed t o i ncl ude 

i nf or mat i on such as t he name and addr ess of  each wast e' s 

gener at or ,  t he vol ume and dat e of  ar r i val  of  each wast ewat er ,  

and t he appl i cabl e pr et r eat ment  st andar ds.  

¶80 Cl ai m 11.   The St at e al l eged t hat  ECI  f ai l ed t o 

char act er i ze hazar dous wast e.   Wi sconsi n St at .  § 291. 21 r equi r es 

any per son who gener at es sol i d wast e t o det er mi ne i f  t he sol i d 

wast e i s a hazar dous wast e.   The St at e al l eged t hat  ECI  accept ed 

wast e f r om t wo ci r cui t  boar d manuf act ur er s and t hat  t he 
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t r eat ment  of  t hi s wast e gener at ed a hazar dous wast e.   The St at e 

al l eged t hat  ECI  f ai l ed t o char act er i ze t hi s wast e as hazar dous.  

¶81 Cl ai m 12.   The St at e al l eged t hat  ECI  i mpr oper l y 

di sposed of  t he hazar dous wast e.   Under  Wi s.  St at .  § 291. 21( 9) ,  

a gener at or  of  hazar dous wast e must  ensur e t hat  hazar dous wast e 

i s t r anspor t ed,  t r eat ed,  st or ed,  or  di sposed of  at  l i censed 

hazar dous wast e f aci l i t i es.   The St at e al l eged t hat  at  l east  5 

t i mes ECI  di sposed of  hazar dous wast e at  a non- hazar dous,  sol i d 

wast e l andf i l l  not  aut hor i zed t o accept  such wast es.  

¶82 Cl ai m 13.   The St at e al l eged t hat  ECI  oper at ed a 

hazar dous wast e f aci l i t y  wi t hout  an oper at i ng l i cense pur suant  

t o Wi s.  St at .  § 291. 25( 2) ( b) .   Wi sconsi n Admi n.  Code § NR 

615. 05( 4) ( a)  ( May,  1998)  pr ovi des t hat  a gener at or  who 

accumul at es hazar dous wast e on- s i t e i n cont ai ner s or  t anks f or  

mor e t han 90 days i s deemed an oper at or  of  a hazar dous wast e 

f aci l i t y . 9  The St at e al l eged t hat  ECI  gener at ed and st or ed 

hazar dous wast es f or  over  90 days wi t hout  a l i cense and 

t her ef or e unl awf ul l y oper at ed a hazar dous wast e f aci l i t y .  

¶83 Cl ai m 14.   The St at e al l eged t hat  ECI  i l l egal l y 

handl ed hazar dous wast e.   Wi sconsi n St at .  § 291. 21( 3)  r equi r es 

any per son gener at i ng hazar dous wast e t o l abel  any cont ai ner  

used f or  st or age of  hazar dous wast e t o accur at el y i dent i f y i t s 

cont ent s and associ at ed hazar ds.   Wi sconsi n Admi n.  Code § NR 

                                                 
9 Ef f ect i ve August  1,  2006,  Wi sconsi n' s hazar dous wast e 

r ul es ( NR 600 ser i es)  wer e r epeal ed and compl et el y r epl aced wi t h 
new r ul es i n t he NR 600 ser i es.   See Wi s.  Dep' t  of  Nat ur al  Res. ,  
New Hazar dous Wast e and Used Oi l  Rul es,  
ht t p: / / dnr . wi . gov/ or g/ aw/ wm/ hazar d/ newr ul es. ht m ( l ast  v i s i t ed 
Jul y 5,  2007) .   
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615. 05( 4) ( a) 5.  ( May,  1998)  r equi r es a gener at or  who accumul at es 

wast e on- si t e f or  per i ods of  90 days or  l ess t o mar k each 

st or age cont ai ner  wi t h t he dat e upon whi ch each per i od of  

accumul at i on began.   The St at e al l eged t hat  ECI  had accumul at ed 

hazar dous wast e i n a t ank and f ai l ed t o l abel  t he t ank as 

cont ai ni ng hazar dous wast e or  t o i dent i f y t he accumul at i on st ar t  

dat e.   I n addi t i on,  t he St at e al l eged t hat  t he t ank was open i n 

v i ol at i on of  Wi s.  Admi n.  Code § NR 615. 05( 4) ( a) 2. e.  ( May,  1998) .  

¶84 Cl ai m 15.   The St at e di d not  appeal  t he c i r cui t  

cour t ' s  di smi ssal  of  t hi s c l ai m.  

¶85 Based on t hese cl ai ms,  t he St at e sought ,  among ot her  

t hi ngs,  f or f ei t ur es under  Wi s.  St at .  §§ 281. 98( 1) ,  283. 91( 2) ,  

289. 96( 3) ( a) ,  and 291. 97( 1) ; 10 t he penal t y assessment  pr ovi ded 

f or  i n Wi s.  St at .  § 757. 05( 1) ( a)  ( 2003- 04) ;  t he envi r onment al  

assessment  pr ovi ded f or  i n Wi s.  St at .  § 299. 93;  and r easonabl e 

and necessar y expenses,  i ncl udi ng t he cost s of  i nvest i gat i on and 

moni t or i ng as wel l  as at t or ney f ees,  pur suant  t o 

Wi s.  St at .  §§ 281. 98( 2) ,  283. 91( 5) ,  and 289. 96( 3) ( b) .   The St at e 

al so asked t he cour t  t o or der  appr opr i at e i nj unct i onal  r el i ef .  

                                                 
10 Wi sconsi n St at .  chs.  281,  283,  289,  and 291 pr ovi de 

penal t i es f or  any per son who vi ol at es t he r espect i ve chapt er  or  
any r ul e pr omul gat ed under  t he chapt er .   See 
Wi s.  St at .  §§ 281. 98( 1) ,  283. 91( 2) ,  289. 96( 3) ( a) ,  and 291. 97( 1) .   
The St at e al l eged cer t ai n v i ol at i ons of  chapt er s NR 211,  261,  
and 615 of  t he Wi sconsi n Admi ni st r at i ve Code.   Chapt er s NR 211 
and 261 ar e pr omul gat ed under  Wi s.  St at .  ch.  283.   See Wi s.  
Admi n.  Code NR § 211. 01 ( Oct . ,  2002) ;  Wi s.  Admi n.  Code § NR 
261. 01 ( Sept . ,  1997) ;  see al so Wi s.  St at .  § 283. 21( 2) .   Chapt er  
NR 615 i s pr omul gat ed under  Wi s.  St at .  ch.  291.   See 
Wi s.  St at .  § 291. 05;  Wi s.  Admi n.  Code § NR 615. 01 ( May,  1998) .    
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¶86 ECI  demanded a j ur y t r i al ,  and t he St at e moved t o 

st r i ke.   The ci r cui t  cour t  gr ant ed t he St at e' s mot i on,  r easoni ng 

t hat  ECI  f ai l ed t o show t he causes of  act i on i n t hi s case 

sat i sf i ed ei t her  pr ong of  t he t est  f or  ent i t l ement  t o a j ur y 

t r i al  set  f or t h i n Vi l l age Food.   The case went  t o t r i al ,  and 

t he ci r cui t  cour t  f ound ECI  l i abl e f or  529 vi ol at i ons al l eged i n 

t he amended compl ai nt . 11  The ci r cui t  cour t  ent er ed j udgment  f or  

t he St at e agai nst  ECI  i n t he amount  of  $365, 373. 54. 12 

¶87 ECI  appeal ed,  al l egi ng t hat  t he c i r cui t  cour t  er r ed i n 

denyi ng i t s r equest  f or  a j ur y t r i al .   The cour t  of  appeal s 

cer t i f i ed t he case t o t hi s cour t ,  aski ng whet her  t he 

" const i t ut i onal  r i ght  t o a j ur y t r i al  at t ach[ es]  i n an act i on 

f or  v i ol at i ons of  wast e di sposal  r egul at i ons wher e common- l aw 

nui sance t heor y pr ovi des t he f oundat i on f or  moder n envi r onment al  

l aw,  but  f or f ei t ur e act i ons f or  i mpr oper  t r eat ment  of  wast ewat er  

and hazar dous wast e di d not  exi st  i n 1848?"    

                                                 
11 The ci r cui t  cour t  f ound ECI  and t he Schwedas l i abl e f or  

t he f ol l owi ng:  8 v i ol at i ons under  c l ai m 1 at  $5000 per  
v i ol at i on;  24 v i ol at i ons under  c l ai m 3 at  $500 per  v i ol at i on;  80 
v i ol at i ons under  c l ai m 4 at  $1000 per  v i ol at i on;  28 v i ol at i ons 
under  c l ai m 5 at  $10 per  v i ol at i on;  80 v i ol at i ons under  c l ai m 7 
at  $100 per  v i ol at i on;  54 v i ol at i ons under  c l ai m 8 at  $10 per  
v i ol at i on;  120 vi ol at i ons under  c l ai m 9 at  $500 per  v i ol at i on;  2 
v i ol at i ons under  c l ai m 10 at  $2500 per  v i ol at i on;  2 v i ol at i ons 
under  c l ai m 11 at  $100 per  v i ol at i on;  5 v i ol at i ons under  c l ai m 
12 at  $100 per  v i ol at i on;  120 vi ol at i ons under  c l ai m 13 at  $100 
per  v i ol at i on;  and 6 v i ol at i ons under  c l ai m 14 at  $100 per  
v i ol at i on.   The t ot al  f or f ei t ur es awar ded by t he cour t  wer e 
$219, 120.  

12 The j udgment  compr i sed t he f ol l owi ng:  f or f ei t ur es of  
$219, 120;  st at ut or y sur char ges of  $76, 801;  at t or ney f ees of  
$40, 000;  cost s of  $4452. 54;  and cost s of  i nvest i gat i on t o t he 
DNR of  $25, 000.   
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STANDARD OF REVI EW 

¶88 Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on 

gover ns a c i v i l  l i t i gant ' s r i ght  t o a j ur y t r i al  i n a Wi sconsi n 

cour t .   The cour t  i s  asked t o deci de whet her  Ar t i c l e I ,  Sect i on 

5 guar ant ees ECI  t he r i ght  t o a j ur y t r i al .   " Whet her  t her e i s a 

const i t ut i onal l y guar ant eed r i ght  t o a j ur y t r i al  f or  a 

par t i cul ar  cause of  act i on r equi r es us t o i nt er pr et  a pr ovi s i on 

of  t he st at e const i t ut i on,  whi ch we do i ndependent l y of  t he 

l ower  cour t s. "   Vi l l age Food,  254 Wi s.  2d 478,  ¶7.    

ANALYSI S 

A.  The Const i t ut i onal  Ri ght  t o a Ci v i l  Jur y Tr i al  and t he 

Vi l l age Food Test  

¶89 Tr i al  by j ur y i s a hi ghl y val ued at t r i but e of  Amer i can 

gover nment .   I t  was r egar ded by t he f ounder s as " an essent i al  

bul war k of  c i v i l  l i ber t y. "   Gal l oway v.  Uni t ed St at es,  319 U. S.  

372,  397 ( 1943)  ( Bl ack,  J. ,  di ssent i ng i n par t ,  concur r i ng i n 

par t ) .   I n Jacob v.  New Yor k Ci t y,  315 U. S.  752 ( 1942) ,  Just i ce 

Mur phy caut i oned:  

The r i ght  of  j ur y t r i al  i n c i v i l  cases at  common 
l aw i s a basi c and f undament al  f eat ur e of  our  syst em 
of  f eder al  j ur i spr udence whi ch i s pr ot ect ed by t he 
Sevent h Amendment .   A r i ght  so f undament al  and sacr ed 
t o t he c i t i zen,  whet her  guar ant eed by t he Const i t ut i on 
or  pr ovi ded by s t at ut e,  shoul d be j eal ousl y guar ded by 
t he cour t s.    
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I d.  at  752- 53.   The Sevent h Amendment  t o t he Uni t ed St at es 

Const i t ut i on pr ot ect s c i v i l  j ur y t r i al s i n f eder al  cour t s. 13  

Al t hough t he Supr eme Cour t  has not  appl i ed t he Sevent h Amendment  

t o t he st at es, 14 most  st at es have embodi ed a r i ght  of  t r i al  by 

j ur y i n c i v i l  cases i n t hei r  own const i t ut i ons.   Onl y t hr ee have 

not . 15  I n most  of  t he 47 st at es t hat  do have a const i t ut i onal  

                                                 
13 The Sevent h Amendment  pr ovi des,  " I n Sui t s at  common l aw,  

wher e t he val ue i n cont r over sy shal l  exceed t went y dol l ar s,  t he 
r i ght  of  t r i al  by j ur y shal l  be pr eser ved,  and no f act  t r i ed by 
a j ur y shal l  be ot her wi se r e- exami ned i n any Cour t  of  t he Uni t ed 
St at es,  t han accor di ng t o t he r ul es of  t he common l aw. "   U. S.  
Const .  amend.  VI I .    

14 See Sar ah A.  Monr oe,  Not e,  St at e ex r el .  Ohi o Academy of  
Tr i al  Lawyer s v.  Shewar d:  Wi l l  t he Ri ght  t o a Jur y Tr i al  Remai n 
I nvi ol at e?,  53 Ar k.  L.  Rev.  931,  941 ( 2000)  ( c i t i ng Mi nneapol i s 
& St .  Loui s R. R.  Co.  v.  Bombol i s,  241 U. S.  211,  217 ( 1916) ,  and 
Col cl asur e v.  Kan.  Ci t y Li f e I ns.  Co. ,  720 S. W. 2d 916,  918 
( 1986) ) .  

15 See i d.  at  942 n. 106 ( c i t i ng Col or ado,  Loui s i ana,  and 
Wyomi ng as t hose st at es t hat  do not  pr ovi de a r i ght  t o a c i v i l  
j ur y t r i al ) .    
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r i ght ,  t her e i s emphat i c l anguage i n t he t ext  t o t he ef f ect  t hat  

t he r i ght  shal l  " r emai n i nvi ol at e. " 16   

 ¶90 The Wi sconsi n Const i t ut i on i s one of  t he const i t ut i ons 

t hat  i ncl udes such l anguage.   I t  pr ovi des i n r el evant  par t ,  " The 

r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e,  and shal l  ext end 

t o al l  cases at  l aw wi t hout  r egar d t o t he amount  i n 

cont r over sy. "   Wi s.  Const .  ar t .  I ,  § 5.   The meani ng of  t he 

phr ase " shal l  r emai n i nvi ol at e"  has been subj ect  t o ext ensi ve 

debat e.   As one comment at or  has not ed,  " For  a r i ght  t o r emai n 

i nvi ol at e,  i t  must  not  di mi ni sh over  t i me and must  be pr ot ect ed 

f r om al l  assaul t s. "   Joseph D.  Jamai l ,  Jr . ,  Essay,  The Jur y 

Syst em,  43 Houst on Lawyer  18,  19,  Sept . - Oct .  2005.   Thi s cour t  

has not ed t hat  t he phr ase,  " t he r i ght  of  t r i al  by j ur y shal l  

r emai n i nvi ol at e, "  r ef er s " t o t he st at e of  t he l aw as i t  exi st ed 

at  t he f or mat i on of  t he const i t ut i on,  and means t hat  t hi s r i ght  

shal l  cont i nue as i t  was at  t he t i me of  f or mat i on and adopt i on 

                                                 
16 See,  e. g. ,  Al a.  Const .  ar t .  I ,  § 11;  Ar i z.  Const .  ar t .  

I I ,  § 23;  Ar k.  Const .  ar t .  I I ,  § 7;  Cal .  Const .  ar t .  1,  § 16;  
Conn.  Const .  ar t .  I ,  § 19;  Fl a.  Const .  ar t .  I ,  § 22;  Ga.  Const .  
ar t .  I ,  § 1,  ¶11;  I daho Const .  ar t .  I ,  § 7;  I l l .  Const .  ar t .  I ,  
§ 13;  I nd.  Const .  ar t .  I ,  § 20;  I owa Const .  ar t .  I ,  § 9;  Kan.  
Const .  Bi l l  of  Ri ght s § 5;  Ky.  Const .  Bi l l  of  Ri ght s § 7;  Mi nn.  
Const .  ar t .  I ,  § 4;  Mi ss.  Const .  ar t .  3,  § 31;  Mo.  Const .  ar t .  
I ,  § 22( a) ;  Mont .  Const .  ar t .  I I ,  § 26;  Neb.  Const .  ar t .  I ,  § 6;  
Nev.  Const .  ar t .  I ,  § 3;  N. J.  Const .  ar t .  1,  § 9;  N. M.  Const .  
ar t .  I I ,  § 12;  N. Y.  Const .  ar t .  I ,  § 2;  N. C.  Const .  ar t .  I ,  § 25 
( st at i ng,  " t he anci ent  mode of  t r i al  by j ur y .  .  .  shal l  r emai n 
sacr ed and i nvi ol abl e) ;  N. D.  Const . ,  ar t .  I ,  § 13;  Ohi o Const .  
ar t .  I ,  § 5;  Or .  Const .  ar t .  1,  § 17;  Okl a.  Const .  ar t .  I I ,  
§ 19;  Pa.  Const .  ar t .  I ,  § 6;  R. I .  Const .  ar t .  I ,  § 15;  S. C.  
Const .  ar t .  I ,  § 14;  S. D.  Const .  ar t .  VI ,  § 6;  Tenn.  Const .  ar t .  
I ,  § 6;  Tex.  Const .  ar t .  I ,  § 15;  Wash.  Const .  ar t .  I ,  § 21;  
Wi s.  Const .  ar t .  I ,  § 5.    
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of  t he const i t ut i on. "   Gast on v.  Babcock,  6 Wi s.  490 [ * 503] ,  494 

[ * 506]  ( 1857) .    

¶91 The phr ase " shal l  r emai n i nvi ol at e"  does not  ext end 

t he r i ght  of  t r i al  by j ur y;  r at her ,  i t  pr eser ves t he r i ght  i n 

c i v i l  cases as i t  exi st ed at  t he t i me our  const i t ut i on was 

adopt ed.   I t  i s  i mpor t ant  t o not e t hat  i n 1848,  as now,  not  al l  

c i v i l  mat t er s wer e t r i ed t o a j ur y.   " I ssues i n act i ons at  l aw 

wer e so t r i ed,  wi t h some except i ons;  i ssues i n sui t s i n equi t y 

wer e not ,  unl ess t he chancel l or  i n hi s di scr et i on sent  an i ssue 

t o a j ur y f or  an advi sor y ver di ct . "   James Fl emi ng,  Jr . ,  Ri ght  

t o a Jur y Tr i al  i n Ci v i l  Act i ons,  72 Yal e L. J.  655,  655 ( 1962-

63) .   The phr ase " c l ear l y i ndi cat es t hat  non- st at ut or y causes of  

act i on at  l aw,  wher e a j ur y t r i al  was guar ant eed bef or e t he 

passage of  t he st at e const i t ut i on,  woul d cont i nue t o have a 

guar ant eed r i ght  t o a j ur y t r i al  at t ached even af t er  t he passage 

of  t he const i t ut i on. "   Vi l l age Food,  254 Wi s.  2d 478,  ¶10.    

 ¶92 The quest i on of  a const i t ut i onal  r i ght  t o a c i v i l  j ur y 

t r i al  becomes mur ki er  when st at ut or y causes of  act i on ar e 

i nvol ved. 17  St at ut or y causes of  act i on ar e by def i ni t i on not  

common l aw causes of  act i on;  however ,  t hi s cour t  has decl i ned t o 

i nt er pr et  t he Wi sconsi n Const i t ut i on nar r owl y t o excl ude al l  

st at ut or y causes of  act i on f r om t he pur vi ew of  t he 

const i t ut i onal  r i ght  t o a c i v i l  j ur y t r i al .    
                                                 

17 The l egi s l at ur e may expl i c i t l y  pr ovi de a st at ut or y r i ght  
t o a c i v i l  j ur y  t r i al ,  as i t  di d f or  st at ut or y  act i ons under  
Wi s.  St at .  chs.  26- 31.   See Wi s.  St at .  §§ 23. 50,  23. 77.   Wher e 
t he l egi s l at ur e does not  expl i c i t l y  pr ovi de a st at ut or y r i ght  t o 
a c i v i l  j ur y t r i al ,  as i s i n t hi s case,  t he quest i on r emai ns 
whet her  t he const i t ut i onal  r i ght  t o a c i v i l  j ur y  t r i al  at t aches 
t o t he st at ut or y cause of  act i on.   See Wi s.  St at .  § 805. 01.  
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¶93 I n St at e v.  Amer i t ech Cor p. ,  185 Wi s.  2d 686,  517 

N. W. 2d 705 ( Ct .  App.  1994) ,  t he cour t  of  appeal s  set  f or t h a t wo 

par t  t est  t o det er mi ne whet her  a par t y has a const i t ut i onal  

r i ght  t o have a st at ut or y c l ai m t r i ed t o a j ur y:  " ( 1)  t he 

st at ut e codi f i es an act i on known t o t he common l aw i n 1848;  and 

( 2)  t he act i on was r egar ded as at  l aw i n 1848. "   I d.  at  690.   I n 

Vi l l age Food,  we expanded upon t he f i r st  pr ong of  t he t est ,  

f i ndi ng t hat  i t  r esul t ed i n t oo nar r ow an i nt er pr et at i on of  our  

Const i t ut i on.   We r est at ed t he t est  as f ol l ows:  

[ A]  par t y has a const i t ut i onal  r i ght  t o have a 
st at ut or y c l ai m t r i ed t o a j ur y when:  ( 1)  t he cause of  
act i on cr eat ed by t he st at ut e exi st ed,  was known,  or  
r ecogni zed at  common l aw at  t he t i me of  t he adopt i on 
of  t he Wi sconsi n Const i t ut i on i n 1848;  and ( 2)  t he 
act i on was r egar ded as at  l aw i n 1848.    

I d. ,  ¶16.    

¶94 Thr ee year s l at er ,  t he Vi l l age Food t est  was appl i ed 

t o a mot or i st ' s  demand f or  a 12- per son j ur y i n a c i v i l  

f or f ei t ur e t r i al  f or  speedi ng.   Dane Count y v.  McGr ew,  2005 WI  

130,  285 Wi s.  2d 519,  699 N. W. 2d 890.   We concl uded t hat  t he 

mot or i st  had a const i t ut i onal  r i ght  t o a j ur y t r i al  of  s i x 

per sons as exi st ed f or  cer t ai n of f enses i n 1848,  even t hough we 

coul d f i nd no pr act i cal  count er par t  f or  speedi ng at  common l aw.   

The maj or i t y det er mi ned t hat  t he cour t  shoul d not  f ocus nar r owl y 

on i ndi v i dual  t r af f i c  v i ol at i ons but  r at her  on whet her  " r ul es of  

t he r oad"  exi st ed at  common l aw at  t he t i me t he Wi sconsi n 

Const i t ut i on was adopt ed.   I d. ,  ¶¶56- 58 ( Br adl ey,  J. ,  concur r i ng 

on behal f  of  f our  j ust i ces) .   Thus,  McGr ew gave an expansi ve 

i nt er pr et at i on t o t he Vi l l age Food t est .    
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B.  Appl i cat i on of  t he Vi l l age Food Test  

¶95 I n t hi s case,  t he St at e sued ECI ,  al l egi ng vi ol at i ons 

of  t he Wi sconsi n St at ut es and t he Wi sconsi n Admi ni st r at i ve Code.   

I t  i s  t hus necessar y t o appl y t he Vi l l age Food t est  t o t he 

St at e' s causes of  act i on t o det er mi ne whet her  ECI  had a 

const i t ut i onal  r i ght  t o have t he St at e' s c l ai ms t r i ed t o a j ur y.   

The anal ysi s begi ns wi t h t he f i r st  pr ong of  t he Vi l l age Food 

t est  t o r esol ve whet her  t he causes of  act i on i n t hi s case 

exi st ed,  wer e known or  r ecogni zed at  common l aw at  t he t i me of  

t he adopt i on of  t he Wi sconsi n Const i t ut i on.    

1.  Fi r st  Pr ong of  t he Vi l l age Food Test  

 ¶96 The i nqui r y under  t he f i r st  pr ong r equi r es t hat  we 

exami ne t he st at ut or y causes of  act i on i n t hi s case and t o 

det er mi ne whet her  t hey ar e " of  t he same nat ur e"  or  ar e 

essent i al l y  " count er par t s"  t o any causes of  act i on t hat  exi st ed 

at  common l aw i n 1848.   See Vi l l age Food,  254 Wi s.  2d 478,  ¶¶27,  

28.   We sear ch f or  common l aw causes of  act i on t hat  wer e t he 

" f or er unner s"  of  t he st at ut or y causes of  act i on i n t hi s case.   

I d. ,  ¶27.   The f act  t hat  t he pr esent  causes of  act i on " di f f er  

s l i ght l y"  f r om a common l aw cause of  act i on does not  v i t i at e t he 

anal ogy.   I d. ,  ¶28.    

¶97 The St at e al l eged vi ol at i ons of  r equi r ement s i mposed 

by t he Wi sconsi n St at ut es and by t he Wi sconsi n Admi ni st r at i ve 

Code,  namel y cer t ai n pr ovi s i ons i n Wi s.  St at .  chs.  281,  283,  

289,  291,  and cer t ai n pr ovi s i ons i n Wi s.  Admi n.  Code chs.  NR 

211,  261,  and 615.   Bef or e del v i ng i nt o t he speci f i c  al l egat i ons 
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of  t he c l ai ms t he St at e t ook t o t r i al ,  I  r evi ew t he gener al  

nat ur e of  t he st at ut or y chapt er s.    

¶98 Wi sconsi n St at .  chs.  281 ( Wat er  and Sewage) ,  283 

( Pol l ut i on Di schar ge El i mi nat i on) ,  289 ( Sol i d Wast e Faci l i t i es) ,  

and 291 ( Hazar dous Wast e Management )  ar e envi r onment al  st at ut es 

desi gned t o enabl e t he St at e t o car r y out  i t s r ol e i n pr ot ect i ng 

t he envi r onment  and publ i c heal t h f r om i mpr oper  management  of  

wast ewat er  and hazar dous wast e. 18  The pur pose of  subchapt er  I I  

of  Wi s.  St at .  ch.  281 i s t o " gr ant  necessar y power s and t o 

or gani ze a compr ehensi ve pr ogr am under  a s i ngl e st at e agency f or  

t he enhancement  of  t he qual i t y management  and pr ot ect i on of  al l  

wat er s of  t he st at e,  gr ound and sur f ace,  publ i c and pr i vat e. "   

Wi s.  St at .  § 281. 11.   Any per son who vi ol at es t hi s chapt er  or  

any r ul e pr omul gat ed under  t hi s chapt er  i s subj ect  t o c i v i l  

f or f ei t ur es f or  each vi ol at i on.   See Wi s.  St at .  § 281. 98( 1) .   

The pol i cy of  Wi s.  St at .  ch.  283 i s t o " r est or e and mai nt ai n t he 

chemi cal ,  physi cal ,  and bi ol ogi cal  i nt egr i t y of  [ Wi sconsi n]  

wat er s t o pr ot ect  publ i c heal t h,  saf eguar d f i sh and aquat i c l i f e 

and sceni c and ecol ogi cal  val ues,  and t o enhance t he domest i c,  

muni ci pal ,  r ecr eat i onal ,  i ndust r i al ,  agr i cul t ur al ,  and ot her  

uses of  wat er . "   Wi s.  St at .  § 283. 001.   The pr ovi s i ons of  t hi s 

chapt er  ar e i nt ended t o ef f ect uat e t hat  pol i cy.   I d.   Any per son 

who vi ol at es t hi s chapt er  or  any r ul e pr omul gat ed under  t hi s 

chapt er  may be pr oceeded agai nst  c i v i l l y  or  cr i mi nal l y.   See 

Wi s.  St at .  § 283. 91( 1) ,  ( 2) ,  and ( 3) .   Chapt er  289 r equi r es t he 

                                                 
18 One of  t he f i r st  expl i c i t  envi r onment al  st at ut es appear ed 

i n 1923 and was ent i t l ed " Wat er ,  I ce,  Sewage,  and Ref use. "   Ch.  
448,  Laws of  1923 ( codi f i ed at  Wi s.  St at .  ch.  144 ( 1923) ) .    
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pr omul gat i on of  r ul es est abl i shi ng mi ni mum st andar ds f or  t he 

l ocat i on,  desi gn,  const r uct i on,  sani t at i on,  oper at i on,  

moni t or i ng,  and mai nt enance of  sol i d wast e f aci l i t i es.   

Wi s.  St at .  § 289. 05( 1) .   Any per son who vi ol at es t hi s chapt er  or  

any r ul e pr omul gat ed under  t hi s chapt er  i s subj ect  t o c i v i l  

f or f ei t ur es.   See Wi s.  St at .  § 289. 96.   The pol i cy of  

Wi s.  St at .  ch.  291 i s t o ensur e pr oper  management  of  hazar dous 

wast e i n or der  t o pr ot ect  agai nst  subst ant i al  danger  t o t he 

envi r onment ,  publ i c heal t h,  and saf et y.   Wi s.  St at .  § 291. 001.   

Any per son who vi ol at es t hi s chapt er  or  any r ul e pr omul gat ed 

under  t hi s chapt er  may be pr oceeded agai nst  c i v i l l y  or  

cr i mi nal l y.   See Wi s.  St at .  § 291. 97( 1)  and ( 2) .    

¶99 Wi sconsi n Admi n.  Code ch.  NR 211 i s a set  of  r ul es 

pr omul gat ed pur suant  t o Wi s.  St at .  ch.  283 and i t s pur pose i s 

t o:  

est abl i sh,  under  s.  283. 55( 2) ,  St at s. ,  t he 
r esponsi bi l i t i es of  i ndust r i al  user s and of  publ i c l y 
owned t r eat ment  wor ks [ POTW]  i n pr event i ng t he 
di schar ge i nt o publ i c l y owned t r eat ment  wor ks of  
pol l ut ant s whi ch wi l l  i nt er f er e wi t h t he oper at i on of  
t he POTW,  whi ch wi l l  pass t hr ough t he POTW t r eat ment  
wor ks i nsuf f i c i ent l y t r eat ed,  or  whi ch wi l l  i mpai r  t he 
use or  di sposal  of  POTW sl udge.  

Wi s.  Admi n.  Code § NR 211. 01 ( Oct . ,  2002) .   Wi sconsi n Admi n.  

Code ch.  NR 261 i s al so pr omul gat ed pur suant  t o Wi s.  St at .  ch.  

283,  and i t s pur pose i s t o est abl i sh st andar ds of  per f or mance,  

ef f l uent  l i mi t at i ons,  and pr et r eat ment  st andar ds f or  di schar ges 

of  wast es f r om t he met al  f i ni shi ng poi nt  sour ce cat egor y i nt o 

t he wat er s of  t he st at e and POTWs.   Wi s.  Admi n.  Code § NR 261. 01 

( Sept . ,  1997) ;  see Wi s.  St at .  § 283. 21( 2) .   Fi nal l y,  Wi s.  Admi n.  
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Code ch.  NR 615 i s pr omul gat ed under  Wi s.  St at .  ch.  291 and i t s 

pur pose i s t o " speci f y t he r equi r ement s t hat  appl y t o t he 

gener at or s of  l ar ge quant i t i es of  hazar dous wast e. "   Wi s.  Admi n.  

Code § NR 615. 01 ( May,  1998) ;  see Wi s.  St at .  § 291. 05.  

¶100 The cour t  must  deci de whet her  causes of  act i on br ought  

under  t hese chapt er s exi st ed,  wer e known or  r ecogni zed i n 1848.   

ECI  ar gues t hat  t hese causes of  act i on wer e cogni zabl e i n 1848 

as common l aw nui sance act i ons.   The cour t  of  appeal s cer t i f i ed 

t he case t o us wi t h a quest i on t hat  i mpl i c i t l y  asked us t o 

compar e t he causes of  act i on i n t hi s case t o common l aw 

nui sance.   Thus,  our  i nqui r y f ocuses on whet her  t he st at ut or y 

causes of  act i on i n t hi s case ar e of  s i mi l ar  nat ur e or  ar e 

essent i al l y  count er par t s t o t he common l aw nui sance act i on. 19 

                                                 
19 To answer  t hi s i nqui r y,  I  r ef er  t o a var i et y of  sour ces,  

such as t he 1849 Revi sed St at ut es of  Wi sconsi n;  case l aw f r om 
Wi sconsi n,  ot her  st at es,  and Engl and pr e- dat i ng and sur r oundi ng 
t he adopt i on of  t he Wi sconsi n Const i t ut i on;  Wi l l i am Bl ackst one' s 
Comment ar i es on t he Laws of  Engl and ( 1765- 69) ;  t he 1787 
or di nance est abl i shi ng t he Nor t hwest  Ter r i t or y;  and t he 1836 
or di nance est abl i shi ng t he t er r i t or i al  gover nment  i n Wi sconsi n.   
See Dane Count y v.  McGr ew,  2005 WI  130,  ¶¶23 n. 18,  26,  285 
Wi s.  2d 519,  699 N. W. 2d 890;  Vi l l age Food & Li quor  Mar t  v.  H&S 
Pet r ol eum,  I nc. ,  2002 WI  92,  ¶¶ 23- 24,  254 Wi s.  2d 478,  647 
N. W. 2d 177.    
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¶101 At  common l aw,  nui sances wer e of  t wo t ypes:  publ i c or  

common nui sances and pr i vat e nui sances.   The hi st or i cal  

def i ni t i on of  a publ i c nui sance was ver y br oad and " came t o 

i ncl ude ' any act  not  war r ant ed by l aw,  or  omi ssi on t o di schar ge 

a l egal  dut y,  whi ch i nconveni ences t he publ i c i n t he exer ci se of  

r i ght s common t o al l  Her  Maj est y ' s subj ect s. ' "   Wi l l i am L.  

Pr osser ,  Handbook of  t he Law of  Tor t s § 86,  at  572 ( 4t h ed.  

1971)  ( quot i ng St ephen,  Gener al  Vi ew of  t he Cr i mi nal  Law of  

Engl and 105 ( 1890) ) .   Wi l l i am Bl ackst one def i ned publ i c  

nui sances as " a speci es of  of f ences agai nst  t he publ i c or der  and 

[ ] economi cal  r egi men of  t he st at e;  bei ng ei t her  t he doi ng of  a 

t hi ng t o t he annoyance of  al l  t he k i ng' s subj ect s,  or  t he 

negl ect i ng t o do a t hi ng whi ch t he common good r equi r es. "   4 

                                                                                                                                                             
I  r ef er  t o case l aw f r om Engl and and ot her  st at es t o 

under st and t he common l aw as i t  exi st ed i n 1848.   " Ar t i c l e XI V,  
Sect i on 13 [ of  t he Wi sconsi n Const i t ut i on]  speci f i cal l y 
i ncor por at es t he common l aw of  Engl and as i t  exi st ed i n 1776 
i nt o t he l aw of  t hi s st at e. "   St at e v.  Pi cot t e,  2003 WI  42,  261 
Wi s.  2d 249,  661 N. W. 2d 381.   Ar t i c l e XI V,  Sect i on 13 pr ovi des:  
" Such par t s of  t he common l aw as ar e now i n f or ce i n t he 
t er r i t or y of  Wi sconsi n,  not  i nconsi st ent  wi t h t hi s const i t ut i on,  
shal l  be and cont i nue par t  of  t he l aw of  t hi s st at e unt i l  
al t er ed or  suspended by t he l egi s l at ur e. "   Al t hough Engl i sh 
deci s i ons i ssued af t er  t he Amer i can Revol ut i on i n 1776 ar e not  
speci f i cal l y i ncor por at ed i nt o Wi sconsi n' s common l aw,  see 
Cawker  v.  Dr eut zer ,  197 Wi s.  98,  133,  221 N. W. 401 ( 1928) ,  we may 
r ef er  t o t hem and cases f r om ot her  st at es " t o ascer t ai n t he 
pr i nci pl es and r ul es of  t he common l aw. "   15A Am.  Jur .  2d Common 
Law § 4 ( 2007) .   We r ef er  t o Bl ackst one' s Comment ar i es because 
t hey " have been accept ed as a sat i sf act or y exposi t i on of  t he 
common l aw of  Engl and. "   I d. ,  § 1.    

I  exami ne t he 1849 Revi sed St at ut es of  Wi sconsi n because 
t hey wer e i nt ended t o " ' col l at e and r evi se al l  t he publ i c act s 
of  t he st at e of  a gener al  and per manent  nat ur e, '  as of  Jul y 
1848. "   See McGr ew,  285 Wi s.  2d 519,  ¶23,  n. 18 ( c i t i ng Revi sed 
St at ut es of  Wi sconsi n ( 1849)  at  i i i ) .  
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Wi l l i am Bl ackst one,  Comment ar i es on t he Laws of  Engl and,  ch.  13,  

at  166- 67 ( 1769) .   A c l assi c exampl e of  a publ i c nui sance was 

obst r uct i ng t he k i ng' s hi ghway and al l  t hose who happen t o 

t r avel  t her e.   Sol t au v.  De Hel d,  ( 1851)  61 Eng.  Rep.  291,  295.   

Ot her  hi st or i c exampl es of  publ i c nui sances i ncl ude t he keepi ng 

of  hogs i n any ci t y or  mar ket  t own,  di sor der l y i nns or  al e 

houses,  l ot t er i es,  and t he maki ng and sel l i ng of  f i r ewor ks.   4 

Bl ackst one,  supr a,  at  167. 20   

                                                 
20 Publ i c nui sances al so i ncl uded:  

i nt er f er ences wi t h t he publ i c  heal t h,  as i n t he case 
of  a hogpen,  t he keepi ng of  di seased ani mal s,  or  a 
mal ar i al  pond;  wi t h t he publ i c saf et y,  as i n t he case 
of  t he st or age of  expl osi ves,  t he shoot i ng of  
f i r ewor ks i n t he st r eet s,  har bor i ng a v i c i ous dog,  or  
t he pr act i ce of  medi ci ne by one not  qual i f i ed;  wi t h 
publ i c mor al s,  as i n t he case of  houses of  
pr ost i t ut i on,  i l l egal  l i quor  est abl i shment s,  gambl i ng 
houses,  i ndecent  exhi bi t i ons,  bul l f i ght s,  unl i censed 
pr i ze f i ght s,  or  publ i c pr of ani t y;  wi t h t he publ i c 
peace,  as by l oud and di st ur bi ng noi ses,  or  an oper a 
per f or mance whi ch t hr eat ens t o cause a r i ot ;  wi t h t he 
publ i c comf or t ,  as i n t he case of  bad odor s,  smoke,  
dust  and vi br at i on;  wi t h publ i c conveni ence,  as by 
obst r uct i ng a hi ghway or  a navi gabl e st r eam,  or  
cr eat i ng a condi t i on whi ch makes t r avel  unsaf e or  
hi ghl y di sagr eeabl e,  or  t he col l ect i on of  an 
i nconveni ent  cr owd;  and i n addi t i on,  such uncl assi f i ed 
of f enses as eavesdr oppi ng on a j ur y,  or  bei ng a common 
scol d.  

Wi l l i am L.  Pr osser ,  Handbook of  t he Law of  Tor t s § 86,  at  572 
( 4t h ed.  1971)  ( emphasi s added)  ( f oot not es omi t t ed) .    

 Thi s cour t  pr ovi ded a cont empor ar y def i ni t i on of  publ i c 
nui sance i n Physi c i ans Pl us v.  Mi dwest  Mut ual  I nsur ance Co. ,  
2002 WI  80,  ¶2,  254 Wi s.  2d 77,  646 N. W. 2d 777:  " [ A publ i c 
nui sance i s]  a condi t i on or  act i v i t y whi ch subst ant i al l y  or  
undul y i nt er f er es wi t h t he use of  a publ i c pl ace or  wi t h t he 
act i v i t i es of  an ent i r e communi t y. "    
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¶102 A pr i vat e nui sance,  on t he ot her  hand,  was def i ned as 

an " i nvasi on of  i nt er est s i n t he use or  enj oyment  of  l and. " 21  

I d.   Hi st or i c exampl es of  pr i vat e nui sances i ncl ude t he er ect i on 

of  a house or  ot her  bui l di ngs so near  t o anot her ' s t hat  t hey 

obst r uct  t he " anci ent  l i ght s"  or  wi ndows;  t he keepi ng of  hogs or  

ot her  noi sy ani mal s so near  t he house of  anot her  " t hat  t he 

st ench of  t hem i ncommodes hi m and makes t he ai r  unwhol esome" ;  

and t he act  of  di ver t i ng wat er  " t hat  used t o r un t o anot her ' s 

meadow[ ]  or  mi l l . "   3 Wi l l i am Bl ackst one,  Comment ar i es on t he 

Laws of  Engl and,  ch.  13,  at  217- 18 ( 1768) .  

¶103 I n sum,  pr i vat e nui sances i nvol ve i nj ur i es t o 

i ndi v i dual  pr oper t y,  and publ i c  nui sances i nvol ve i nj ur i es t o 

t he pr oper t i es of  manki nd.   At t or ney- Gen.  v.  Shef f i el d Gas 

Consumer s'  Co. ,  ( 1853)  43 Eng.  Rep.  119,  125.   Pr i vat e nui sances 

wer e br ought  at  t he sui t  of  t he i ndi v i dual ,  whi l e publ i c 

nui sances wer e br ought  at  t he sui t  of  t he at t or ney gener al . 22  
                                                 

21 Thi s cour t  summar i zed t he di f f er ence bet ween a publ i c and 
pr i vat e nui sance i n Mi l waukee Met r opol i t an Sewer age Di st r i ct  v.  
Ci t y of  Mi l waukee,  2005 WI  8,  ¶30,  277 Wi s.  2d 635,  691 
N. W. 2d 658:  

 I n sum,  a nui sance exi st s i f  t her e i s a condi t i on 
or  act i v i t y t hat  undul y i nt er f er es wi t h t he pr i vat e 
use and enj oyment  of  l and or  a publ i c r i ght .   I f  t he 
i nt er est  i nvaded i s t he pr i vat e use and enj oyment  of  
l and,  t hen t he nui sance i s consi der ed a pr i vat e 
nui sance.   Conver sel y,  i f  t he condi t i on or  act i v i t y 
i nt er f er es wi t h a publ i c r i ght  or  t he use and 
enj oyment  of  publ i c space,  t he nui sance i s t er med a 
publ i c nui sance.    

22 A pr i vat e pl ai nt i f f  coul d br i ng a c l ai m f or  publ i c 
nui sance wher e t he pr i vat e pl ai nt i f f  " suf f er [ ed]  some 
ext r aor di nar y damage,  beyond t he r est  of  t he k i ng' s subj ect s. "   
3 Wi l l i am Bl ackst one,  Comment ar i es on t he Laws of  Engl and,  ch.  
13,  at  220 ( 1768) .  
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Geor ge V.  Yool ,  An Essay on Wast e,  Nui sance,  and Tr espass 85 

( 1863) .    

¶104 Nui sance act i ons wer e of t en aut hor i zed by st at ut e.   

For  i nst ance,  Sect i on 129 of  t he 1827 Revi sed Code of  Laws of  

I l l i noi s aut hor i zed pr osecut i on of  any per son who " shal l  i n any 

wi se obst r uct  or  pol l ut e any wat er  cour se,  l ake,  pool ,  mar sh,  or  

common sewer ,  or  cont i nue such .  .  .  pol l ut i on,  so as t o r ender  

t he same of f ensi ve or  unwhol esome. "   Revi sed Code of  Laws of  

I l l i noi s,  § 129,  p.  150- 51 ( 1827) .   Sect i on 129 pr ovi des:  

 I f  any per son shal l  obst r uct  or  i nj ur e or  cause 
or  pr ocur e t o be const r uct ed or  i nj ur ed,  any publ i c 
r oad or  hi ghway,  or  common st r eet  or  al l ey of  any t own 
or  v i l l age,  or  any publ i c br i dge,  causeway,  publ i c 
r i ver ,  or  ot her  st r eam decl ar ed navi gabl e by l aw;  or  
shal l  cont i nue such obst r uct i on,  so as t o r ender  t he 
same i nconveni ent  or  danger ous t o pass;  or  shal l  er ect  
or  est abl i sh any of f ensi ve t r ade,  manuf act ur e or  
busi ness,  or  cont i nue t he same,  af t er  i t  has been 
er ect ed or  est abl i shed t o t he common di st ur bance,  
annoyance,  nui sance or  det r i ment  of  t he count y,  t own,  
v i l l age,  or  nei ghbor hood wher e t he same may be er ect ed 
or  est abl i shed;  or  shal l  i n any wi se obst r uct  or  
pol l ut e any wat er  cour se,  l ake,  pool ,  mar sh,  or  common 
sewer ,  or  cont i nue such obst r uct i on or  pol l ut i on,  so 
as t o r ender  t he same of f ensi ve or  unwhol esome t o t he 
count y,  t own,  v i l l age or  nei ghbor hood t her eabout ;  
ever y per son so of f endi ng shal l ,  upon convi ct i on 
t her eof ,  be f i ned not  exceedi ng one hundr ed dol l ar s;  
and ever y such nui sance may,  by or der  of  t he c i r cui t  
cour t  bef or e whom t he convi ct i on shal l  t ake pl ace,  be 
r emoved and abat ed by t he sher i f f  of  t he pr oper  
count y;  and any i nquest  and j udgment  t her eon had,  
under  t he pr ovi s i ons of  any l aw aut hor i z i ng a wr i t  of  
ad quod damnum,  shal l  be no bar  t o pr osecut i on under  
t hi s sect i on.    

Revi sed Code of  Laws of  I l l i noi s,  § 129,  p.  150- 51 ( 1827)  

( emphasi s added) .  
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¶105 I n 1832 t he Ter r i t or y of  Mi chi gan aut hor i zed l ocal  

of f i c i al s t o " t ake such measur es as t hey may deem ef f ect ual  f or  

t he pr eser vat i on of  t he publ i c heal t h. "   Laws of  t he Ter r i t or y 

of  Mi chi gan,  § 1,   p.  561 ( 1833) .   " Ever y per son who shal l  

v i ol at e any or der ,  r ul e,  or  r egul at i on,  made i n pur suance of  t he 

power s gr ant ed t o t he sai d [ l ocal  of f i c i al s] ,  shal l  be deemed 

gui l t y of  a mi sdemeanor ,  puni shabl e by f i ne or  i mpr i sonment ,  i n 

t he di scr et i on of  t he cour t  bef or e whom t he of f ender  shal l  be 

t r i ed. "   I d. ,  § 2,  p.  562.   Ot her  par t s of  t hi s Act  descr i be 

" put r i d ar t i c l es"  and " ar t i c l es l i kel y t o endanger  t he publ i c 

heal t h. "   I d. ,  § 4,  p.  562.    

¶106 I n 1839 t he St at ut es of  t he Ter r i t or y of  Wi sconsi n 

cont ai ned a s i mi l ar  pr ovi s i on f or  pr eser vat i on of  t he publ i c  

heal t h.   The st at ut e addr essed " any unsound or  put r i d 

ar t i c l es .  .  .  l i kel y t o endanger  t he publ i c heal t h. "   St at ut es 

of  t he Ter r i t or y  of  Wi sconsi n,  § 5,  p.  125 ( 1839) .   Fai l ur e t o 

r emove such ar t i c l es r esul t ed i n a f or f ei t ur e.   I d.   Ther e wer e 

al so f or f ei t ur es f or  per sons who dest r oyed dams or  f i l l ed 

di t ches or  dr ai ns.   I d. ,  § 34,  p.  355;  § 44,  p.  112.  

¶107 I n 1848 Wi sconsi n r ecogni zed act i ons f or  bot h publ i c 

and pr i vat e nui sances.   Chapt er  110 of  t he Wi sconsi n Revi sed 

St at ut es of  1849 r ecogni zed act i ons f or  pr i vat e nui sances,  whi l e 

chapt er  26 r ecogni zed act i ons f or  publ i c nui sances.   See Wi s.  

Rev.  St at .  chs.  26,  110 ( 1849) .    

¶108 The publ i c nui sance st at ut e r eads:  

The boar d of  heal t h may exami ne i nt o al l  
nui sances,  sour ces of  f i l t h,  and causes of  s i ckness,  
and make such r egul at i ons r espect i ng t he same as t hey 
may j udge necessar y f or  t he publ i c heal t h,  and saf et y 
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of  t he i nhabi t ant s;  and ever y per son who shal l  v i ol at e 
any or der  or  r egul at i on,  made by any boar d of  heal t h,  
and dul y publ i shed agr eeabl y t o t he pr ovi s i ons of  t hi s 
chapt er ,  shal l  be deemed gui l t y of  a mi sdemeanor ,  and 
puni shed by a f i ne not  exceedi ng one hundr ed dol l ar s,  
or  by i mpr i sonment  i n t he count y j ai l  not  exceedi ng 
t hr ee mont hs.    

Wi s.  Rev.  St at .  ch.  26,  § 3 ( 1849) . 23  Not abl y,  t he Revi sed 

St at ut es al so pr ovi ded f or  a f or f ei t ur e of  a sum not  t o exceed 

                                                 
23 A var i at i on on t hi s st at ut e appear s i n t he 1889 Wi sconsi n 

St at ut es:  

 20.  To appoi nt  a boar d of  heal t h,  whi ch shal l  
have al l  t he power s of  such boar ds under  t he gener al  
l aws of  t he st at e;  t o pr ovi de hospi t al s and r egul at e 
t he bur i al  of  t he dead,  and t he r et ur n of  bi l l s  of  
mor t al i t y;  t o decl ar e what  ar e nui sances,  and t o 
pr event  or  abat e t he same;  t o r equi r e t he owner  or  
occupant  of  any gr ocer y,  cel l ar ,  t al l ow chandl er ' s 
shop,  soap f act or y,  t anner y,  st abl e,  bar n,  pr i vy,  
sewer ,  or  ot her  unwhol esome or  nauseous house,  
bui l di ng or  pl ace,  t o r emove or  abat e t he same,  or  t o 
c l eanse i t  as of t en as may be deemed necessar y f or  t he 
publ i c heal t h;  t o di r ect  t he l ocat i on and management  
of  s l aught er  houses subj ect  t o t he pr ovi s i ons of  
sect i on one t housand f our  hundr ed and ei ght een,  and t o 
pr event  t he er ect i on,  use or  occupat i on of  t he same,  
except  as aut hor i zed by t hem;  t o pr event  per sons f r om 
br i ngi ng,  deposi t i ng or  l eavi ng wi t hi n t he v i l l age any 
put r i d car cass,  or  ot her  unwhol esome subst ance;  t o 
r equi r e t he owner s or  occupant s of  l ands t o r emove 
dead ani mal s,  st agnant  wat er ,  or  ot her  unwhol esome 
subst ance f r om t hei r  pr emi ses,  and t o pr ovi de f or  t he 
c l eansi ng and r emoval  of  obst r uct i ons f r om any r i ver ,  
st r eam,  s l ough or  wat er  cour se wi t hi n t he l i mi t s of  
t he v i l l age,  and t o pr event  t he obst r uct i on or  
r et ar di ng of  t he f l ow of  wat er  t her ei n,  or  t he put t i ng 
of  anyt hi ng i nt o t he same whi ch may be pr ej udi c i al  t o 
t he heal t h of  t he v i l l age.  
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f i f t y  dol l ar s i f  t he owner  f ai l ed t o r emove t he nui sance wi t hi n 

t went y f our  hour s.   Wi sconsi n Rev.  St at .  ch.  26,  ¶5 st at es,   

Whenever  any nui sance,  sour ce of  f i l t h,  or  cause of  
s i ckness shal l  be f ound on pr i vat e pr oper t y,  t he boar d 
of  heal t h shal l  or der  t he owner  or  occupant  t her eof ,  
at  hi s own expense,  t o r emove t he same wi t hi n t went y-
f our  hour s;  and i f  t he owner  or  occupant  shal l  negl ect  
t o do so,  he shal l  f or f ei t  a sum not  exceedi ng f i f t y 
dol l ar s.  

Thus,  nui sances wer e pr osecut ed under  t he Wi sconsi n St at ut es.  

                                                                                                                                                             
Sandbor n & Ber r yman Ann.  St at s.  of  Wi s. ,  § 892,  p.  519 ( 1889)  
( emphasi s added) .   Par agr aph 20 gi ves a v i l l age boar d t he power  
" t o appoi nt  a boar d of  heal t h,  whi ch shal l  have al l  t he power s 
of  such boar ds under  t he gener al  l aws of  t he st at e .  .  .  t o 
decl ar e what  nui sances ar e,  and t o pr event  or  abat e t he 
same .  .  .  t o pr event  t he obst r uct i on or  r et ar di ng of  t he f l ow 
of  wat er  .  .  .  or  t he put t i ng of  anyt hi ng i nt o t he same whi ch 
may be pr ej udi c i al  t o t he heal t h of  t he v i l l age. "   Thi s sect i on 
i s c i t ed i n Ki l v i ngt on v.  Ci t y of  Super i or ,  83 Wi s.  222,  53 N. W.  
487 ( 1892) ,  wher e t he cour t  sai d:  

The power  " t o pr event  or  abat e nui sances" ——t hat  whi ch 
occasi ons publ i c hur t  or  i nconveni ence——i s necessar i l y  
a ver y br oad and compr ehensi ve one .  .  .  .   I t  woul d 
har dl y be quest i oned by any one i f  gar bage,  manur e,  or  
dead ani mal s wer e f ound wi t hi n t he v i l l age,  i n t he 
i nt er est  of  good or der ,  c l eanl i ness,  and publ i c heal t h 
t he boar d of  t r ust ees woul d have power  t o abat e such 
nui sances .  .  .  .   To t hi s end i t  mi ght  pr ovi de f or  
dest r oyi ng t hem,  i nst ead of  f oul i ng t he wat er s of  a 
l ake or  st r eam of  wat er  wi t h t hem,  t o be agai n cast  
up,  t o t he pr ej udi ce of  t he publ i c,  or  deposi t i ng t hem 
wher e t hey woul d cr eat e a new nui sance.  

I d.  at  225- 26.  

 Sect i on 4608 of  t he 1889 st at ut es pr ovi des f or  t he 
enf or cement  of  or der s and r egul at i ons of  any boar d of  heal t h:  
" Any per son who shal l  wi l f ul l y  v i ol at e,  any l aw r el at i ng t o t he 
publ i c heal t h,  or  any or der  or  r egul at i on of  any boar d of  
heal t h,  l awf ul l y made and dul y publ i shed,  shal l  be puni shed by 
i mpr i sonment  i n t he count y j ai l ,  not  mor e t han t hr ee mont hs,  or  
by a f i ne not  exceedi ng one hundr ed dol l ar s. "   Sandbor n & 
Ber r yman Ann.  St at s.  of  Wi s. ,  § 4608,  p.  2317 ( 1889) .  
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¶109 I n det er mi ni ng whet her  t he causes of  act i on i n t he 

pr esent  case ar e s i mi l ar  t o act i ons at  common l aw,  t he 

appr opr i at e f ocus i s on publ i c nui sance r at her  t han pr i vat e 

nui sance.   Nonet hel ess,  pr i vat e nui sance cases may ser ve t o 

i l l ust r at e t he k i nd of  i nj ur i es t o l and or  wat er  t hat  wer e 

act i onabl e at  common l aw and t hat  mi ght  be deemed publ i c 

nui sances i f  t hey har med or  ser i ousl y i nconveni enced t he publ i c.   

Cf . ,  Wal ker  v.  Shepar dson,  2 Wi s.  282 [ * 384] ,  291 [ * 396]  ( 1853)  

( concl udi ng t hat  a publ i c nui sance t hat  caused pr i vat e and 

speci al  i nj ur y t o t he pl ai nt i f f  was act i onabl e i n l aw or  

equi t y) .    

¶110 The causes of  act i on i n t hi s case,  deal i ng wi t h wat er  

pol l ut i on and hazar dous wast e,  ar e based upon what  can be f ai r l y 

char act er i zed as envi r onment al  st at ut es.   Schol ar l y comment ar y 

r ecogni zes t he l i nk bet ween moder n st at ut or y envi r onment al  l aw 

and t he common l aw of  nui sance.   As one comment at or  has not ed,  

" The deepest  doct r i nal  r oot s of  moder n envi r onment al  l aw ar e 

f ound i n pr i nci pl es of  nui sance. "   Wi l l i am H.  Rodger s,  Jr . ,  

Handbook on Envi r onment al  Law § 2. 1,  at  100 ( 1977) .   The Sevent h 

Ci r cui t  i n Sol i d Wast e Agency of  Nor t her n Cook Count y v.  Uni t ed 

St at es Ar my Cor ps of  Engi neer s,  101 F. 3d 503 ( 7t h Ci r .  1996) ,  

acknowl edged t hat  t he " i nt er est s [ of  envi r onment al  st at ut es]  

over l ap t o a gr eat  ext ent  t he i nt er est s t hat  nui sance l aw 

pr ot ect s. "   I d.  at  505.   Ot her  comment at or s have not ed t hat  

" [ w] hen you go back t o t he ear l y hi st or y of  envi r onment al  l aw,  

t he one subst ant i ve ar ea t hat  you woul d want  t o t ur n t o mor e 

t han any ot her  woul d be t he common l aw of  nui sance. "   Ri char d A.  
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Epst ei n,  Regul at i on——And Cont r act ——I n Envi r onment al  Law,  93 W.  

Va.  L.  Rev.  859,  862 ( 1990- 91) .    

¶111 Yet  anot her  comment at or  has not ed,  " Because of  i t s 

f l exi bi l i t y ,  common l aw nui sance cont i nues t o pl ay a v i t al  r ol e 

i n compl ement i ng st at ut or y envi r onment al  enf or cement  

t ool s .  .  .  .   Envi r onment al  har m i s t he qui nt essent i al  publ i c 

nui sance.   I n f act ,  moder n envi r onment al  and ener gy st at ut es ar e 

codi f i cat i ons of  t he common l aw of  publ i c nui sance. "   Mat t hew F.  

Pawa & Benj ami n A.  Kr ass,  Behi nd t he Cur ve:  The Nat i onal  Medi a' s 
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Repor t i ng on Gl obal  War mi ng,  33 B. C.  Envt l .  Af f .  L.  Rev.  485,  

487- 88 ( 2006) . 24   

                                                 
24 See al so Char l i e Gar l ow,  Envi r onment al  Recompense,  1 

Appal achi an J. L.  1 ( 2002) ;  Mel ani e R.  Kay,  Envi r onment al  
Negl i gence:  A Pr oposal  f or  a New Cause of  Act i on f or  t he 
For got t en I nnocent  Owner s of  Cont ami nat ed Land,  94 Cal .  L.  Rev.  
149,  151 ( 2006) ;  Ol i ver  A.  Houck,  Why Do We Pr ot ect  Endanger ed 
Speci es,  and What  Does That  Say About  Whet her  Rest r i ct i ons on 
Pr i vat e Pr oper t y t o Pr ot ect  Them Const i t ut e " Taki ngs" ?,  80 I owa 
L.  Rev.  297,  326 ( 1995)  ( st at i ng,  " A bet t er  expl anat i on may be 
t he cl ose r el at i onshi p bet ween envi r onment al  l aws and t hei r  
genesi s,  t he l aw of  nui sance.   I n t he begi nni ng,  t her e was 
nui sance l aw. " ) ;  Ray Ki r sch,  What ' s t he Buzz? Common Law f or  t he 
Commons i n Ander son v.  St at e Depar t ment  of  Nat ur al  Resour ces,  29 
Haml i ne L.  Rev.  338,  349 ( 2006)  ( st at i ng,  " The common l aw i s t he 
hi st or i cal  r oot  of  envi r onment al  l aw,  and pr i or  t o Wor l d War  I I ,  
was t he pr i mar y means of  addr essi ng envi r onment al  har ms.   Dur i ng 
t hi s per i od,  st at e and l ocal  gover nment s wer e f or ef r ont  i n 
addr essi ng i ssues of  publ i c heal t h and nui sance and di d so by 
bal anci ng communi t y i nt er est s and i mposi ng ( or  not )  l i abi l i t y  
f or  har ms. " ) ;  Al ber t  C.  Li n,  The Uni f y i ng Rol e of  Har m i n 
Envi r onment al  Law,  2006 Wi s.  L.  Rev.  897,  899 ( 2006)  ( st at i ng,  
" Nui sance act i ons [ ar e]  t he pr ecur sor s t o moder n envi r onment al  
l aw. " ) ;  Randy Lowel l ,  Pr i vat e Act i ons and Mar i ne and Wat er  
Resour ces:  Pr ot ect i on,  Recover y and Remedi at i on,  8 S. C.  Envt l .  
L. J.  143,  161 ( 2000) ;  Kennet h A.  Manast er  & Dani el  P.  Sel mi ,  1 
St at e Envt l .  L.  § 11: 1 ( 2006)  ( st at i ng,  " Bef or e t he advent  of  
moder n envi r onment al  l aw,  par t i es empl oyed nui sance l aw t o 
r esol ve di sput es over  wat er  pol l ut i on. " ) ;  Jonat han L.  Mayes,  The 
Ri ght  t o Tr i al  by Jur y i n Envi r onment al  Cost - Recover y and 
Cont r i but i on Act i ons:  Uni t ed St at es v.  Engl and,  10 Al b.  L.  
Envt l .  Out l ook 71,  80 ( 2005)  ( st at i ng,  " Never t hel ess,  t he t r ut h 
r emai ns t hat  t he common l aw ancest or s of  nui sance and t r espass 
l aw pr oduced t he t heor et i cal  f r amewor k f or  moder n envi r onment al  
l aw. " ) ;  John C.  O' Qui nn,  Not - So- St r i ct  Li abi l i t y :  A 
For seeabi l i t y  Test  f or  Ryl ands v.  Fl et cher  and Ot her  Lessons 
Fr om Cambr i dge Wat er  Co.  v.  East er n Count i es Leat her  PLC,  24 
Har v.  Envt l .  L.  Rev.  287,  287 ( 2000) ;  Ar nol d W.  Rei t ze,  Jr . ,  The 
Legi s l at i ve Hi st or y of  U. S.  Ai r  Pol l ut i on Cont r ol ,  36 Hous.  L.  
Rev.  679,  680 ( 1999)  ( st at i ng,  " The l egal  r oot s of  ai r  pol l ut i on 
cont r ol  ar e f ound i n common l aw t or t  r emedi es. " ) ;  J. B.  Ruhl ,  
Ecosyst em Ser vi ces and t he Common Law of  " The Fr agi l e Land 
Syst em" ,  Nat ur al  Res.  Envt . ,  Fal l  2005,  at  3,  3;  J. B.  Ruhl ,  
Far ms,  Thei r  Envi r onment al  Har ms,  and Envi r onment al  Law,  27 
Ecol ogy L. Q.  263,  315 ( 2000)  ( st at i ng,  " I t  has of t en been sai d 
t hat  t he st at ut or y f or m of  moder n envi r onment al  l aw i s bui l t  on 
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¶112 The Wi sconsi n Legi s l at ur e has f or mal l y adopt ed t hi s 

pr i nci pl e by l abel i ng t he v i ol at i ons of  t he envi r onment al  

st at ut es at  i ssue i n t hi s case " a publ i c nui sance. "   

Wi sconsi n St at .  § 299. 95 st at es,  " For  pur poses of  t hi s 

pr oceedi ng wher e chs.  281 t o 285 and 289 t o 295 or  t hi s chapt er  

or  t he r ul e,  speci al  or der ,  l i cense,  pl an appr oval ,  per mi t  or  

cer t i f i cat i on pr ohi bi t s i n whol e or  i n par t  any pol l ut i on,  a 

v i ol at i on i s consi der ed a publ i c  nui sance. "   Wi s.  St at .  § 299. 95 

( emphasi s added) .  

¶113 Thi s aut hor i t y suppor t s t he concl usi on t hat ,  on a 

gener al  l evel ,  t he common l aw of  nui sance i s a " f or er unner "  t o 

moder n envi r onment al  st at ut or y l aw.   Of  cour se,  t her e ar e 

di st i nct i ons bet ween t he common l aw of  nui sance and moder n 

envi r onment al  st at ut or y l aw.   Moder n envi r onment al  st at ut or y l aw 

t ends t o be r egul at or y and f ocuses mor e on pr event i ng t he 

cumul at i ve and f ut ur e ef f ect s of  conduct  t han t he common l aw of  

nui sance.   The t er m nui sance,  whi ch i s der i ved f r om t he Lat i n 

                                                                                                                                                             
t he backbone of  t he common l aw of  nui sance. " ) ;  Ronal d J.  
Rychl ak,  Common- Law Remedi es f or  Envi r onment al  Wr ongs:  The Rol e 
of  Pr i vat e Nui sance,  59 Mi ss.  L. J.  657,  661 ( 1989)  ( st at i ng,  
" Despi t e sever al  r ecent  l egi s l at i vel y enact ed causes of  act i on,  
common- l aw pr i vat e nui sance i s t he ' ol dest  and per haps most  
usef ul  l egal  t heor y '  f or  envi r onment al  pl ai nt i f f s. "  ( f oot not e 
omi t t ed) ) ;  Joseph Schi l l i ng & Lesl i e S.  Li nt on,  The Publ i c 
Heal t h Root s of  Zoni ng:  I n Sear ch of  Act i ve Li v i ng' s Legal  
Geneal ogy,  Am.  J .  Pr ev.  Med. ,  2005,  at  96,  98;  A.  Dan Tar l ock,  
The Fut ur e of  Envi r onment al  " Rul e of  Law"  Li t i gat i on,  17 Pace 
Envt l .  L.  Rev.  237,  249 ( 2000) ;  Davi d A.  West br ook,  Li ber al  
Envi r onment al  Jur i spr udence,  27 U. C.  Davi s L.  Rev.  619,  633 
( 1994) ;  Br adf or d W.  Wyche,  A Gui de t o t he Common Law of  Nui sance 
i n Sout h Car ol i na,  45 S. C.  L.  Rev.  337,  338 ( 1994)  ( st at i ng,  
" Nui sance t heor y and case l aw i s t he common l aw backbone of  
moder n envi r onment al  and ener gy l aw. " ) .  
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wor d nocument um,  meani ng si mpl y " har m, " 25 r equi r es a showi ng of  

subst ant i al  and unr easonabl e har m t o i nt er est s i n t he use and 

enj oyment  of  l and. 26  See Pr osser ,  supr a,  at  580.   Under  t he 

common l aw of  nui sance,  a par t y shoul d not  seek r ecover y " unt i l  

an act ual  nui sance has been commi t t ed,  or  at  al l  event s unt i l  i t  

i s  qui t e c l ear  t hat  t he [ conduct ]  wi l l  i nevi t abl y r esul t  i n a 

nui sance. "   Yool ,  supr a,  at  95;  see al so Hai nes v.  Tayl or ,  

( 1846)  50 Eng.  Rep.  511.   Under  moder n envi r onment al  st at ut or y 

l aw,  on t he ot her  hand,  t he conduct  need not  r esul t  i n act ual  or  

i mmi nent  har m of  t he same magni t ude f or  i t  t o be act i onabl e.   

Moder n st at ut or y envi r onment al  l aw r egul at es " mor e subt l e and 

at t enuat ed har ms" 27 and seeks t o pr event  har m bef or e i t  occur s.  

                                                 
25 See Wyche,  supr a not e 24,  at  349.  

26 For  exampl es of  such har m,  see Tat e v.  Par r i sh,  7 T. B.  
Mon.  325 ( Ky.  Ct .  App.  1828)  ( descr i bi ng dead hog t hat  was 
t hr own i nt o nei ghbor ' s spr i ng as causi ng st ench and cor r upt i ng 
t he wat er  of  t he spr i ng) ;  Mi l l s  v.  Ri char ds,  9 Wend.  315 ( N. Y.  
1832)  ( descr i bi ng over f l ow of  dam t hat  caused si ckness ( f ever  
and ague)  t o pl ai nt i f f  and hi s f ami l y) ;  Neal  v.  Henr y,  19 Tenn.  
17 ( Tenn.  1838)  ( descr i bi ng over f l ow of  dam t hat  caused st agnant  
and i mpur e wat er  and caused pl ai nt i f f ' s  f ami l y t o become 
unheal t hy and si ck) .   But  see Wood v.  Waud,  ( 1849)  154 Eng.  Rep.  
1047,  1057 ( concl udi ng t hat  pl ai nt i f f s had been i nj ur ed as of  
r i ght  even wher e def endant ' s pol l ut i on of  t he st r eam caused no 
act ual  damage t o pl ai nt i f f s because t he st r eam was al r eady 
pol l ut ed by s i mi l ar  act s of  mi l l  owner s) .    

27 See Sol i d Wast e Agency of  N.  Cook Count y v.  U. S.  Ar my 
Cor ps of  Eng' r s,  101 F. 3d 503,  505 ( 7t h Ci r .  1996)  ( st at i ng,  
" I ndeed,  t he maj or  di f f er ence i s t hat  envi r onment al  st at ut es 
r egul at e mor e subt l e and at t enuat ed har ms t han t he common l aw of  
nui sance does;  a l and use t hat  cr eat es a common l aw nui sance i s 
t hus l i kel y t o be an a f or t i or i  v i ol at i on of  st at ut or y  
envi r onment al  l aw. " ) .    
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¶114 Thi s di st i nct i on i s not  s i gni f i cant  enough t o 

i nval i dat e t he anal ogy bet ween t he common l aw of  publ i c nui sance 

and moder n envi r onment al  st at ut or y l aw.   Har m i s a key el ement  

of  publ i c nui sance;  t hus some envi r onment al  c l ai ms do not  

war r ant  a j ur y t r i al  because t hese envi r onment al  st at ut es ar e 

l ar gel y pr event at i ve and seek t o r egul at e conduct  i n whi ch t he 

r esul t i ng har m i s nei t her  di r ect  nor  i mmedi at e.   Cl ai ms under  

ot her  envi r onment al  st at ut es do war r ant  a j ur y  t r i al  because 

t hese envi r onment al  st at ut es pr oscr i be conduct  i n whi ch t he 

r esul t i ng har m i s di r ect  and i mmedi at e. 28  I n t hi s case,  t hen,  

                                                 
28 When appl y i ng i t s t est  f or  a j ur y t r i al  under  t he Sevent h 

Amendment ,  t he Uni t ed St at es Supr eme Cour t  al so f ound 
envi r onment al  st at ut or y causes of  act i on under  t he Cl ean Wat er  
Act  t o be anal ogous t o t he common l aw of  publ i c nui sance.  

I n an opi ni on by Just i ce Br ennan,  t he Cour t  hel d t hat  t he 
def endant  had a const i t ut i onal  r i ght  t o a c i v i l  j ur y t r i al  under  
t he Sevent h Amendment  on an act i on br ought  by t he Feder al  
Gover nment  seeki ng ci v i l  penal t i es and i nj unct i ve r el i ef  under  
t he Cl ean Wat er  Act .   Tul l  v.  Uni t ed St at es,  481 U. S.  412 
( 1987) .   " The Cl ean Wat er  Act  pr ohi bi t s di schar gi ng,  wi t hout  a 
per mi t ,  dr edged or  f i l l  mat er i al  i nt o ' navi gabl e wat er s, '  
i ncl udi ng t he wet l ands adj acent  t o t he wat er s. "   I d.  at  414.   
The Gover nment  sued t he def endant ,  a r eal  est at e devel oper ,  f or  
dumpi ng f i l l  on wet l ands and pl aci ng f i l l  i n a manmade wat er way.   
I d.   The def endant  demanded a j ur y t r i al ,  but  hi s r equest  was 
deni ed.   I d.  at  415.   The Four t h Ci r cui t  Cour t  of  Appeal s 
af f i r med t he Di st r i ct  Cour t ' s  deni al  of  a j ur y t r i al .   I d.  at  
416.    

The Supr eme Cour t  r ever sed,  hol di ng t hat  t he Sevent h 
Amendment  guar ant ees a j ur y t r i al  t o det er mi ne l i abi l i t y  i n 
act i ons by t he Gover nment  seeki ng pr i mar i l y c i v i l  penal t i es 
under  t he Cl ean Wat er  Act .   The Sevent h Amendment  pr ovi des t hat  
" [ i ] n Sui t s at  common l aw,  wher e t he val ue i n cont r over sy shal l  
exceed t went y dol l ar s,  t he r i ght  of  t r i al  by j ur y shal l  be 
pr eser ved. "   The Sevent h Amendment  r equi r es " a j ur y t r i al  on t he 
mer i t s i n t hose act i ons t hat  ar e anal ogous t o ' Sui t s at  common 
l aw. ' "   I d.  at  417.    
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t he t ask i s t o anal yze each cl ai m t o det er mi ne whet her  t he c l ai m 

al l eges some har m t hat ,  al t hough not  necessar i l y  of  t he same 

magni t ude r equi r ed at  t he common l aw,  i s di r ect  and i mmedi at e,  

and not  mer el y specul at i ve or  r emot e. 29  The exi st ence of  a 

cr i mi nal  count er par t  f or  t he c l ai m may pr ove hel pf ul  i n t he 

                                                                                                                                                             
To det er mi ne whet her  t he st at ut or y act i on was anal ogous t o 

a sui t  at  common l aw,  t he Cour t  exami ned bot h ( 1)  t he nat ur e of  
t he st at ut or y act i on;  and ( 2)  t he nat ur e of  t he r emedy sought .   
I d.   The Cour t  concl uded t hat  " bot h t he publ i c nui sance act i on 
and t he act i on i n debt  ar e appr opr i at e anal ogi es t o t he i nst ant  
st at ut or y act i on. "   I d.  at  420.   Ci t i ng Wi l l i am Pr osser ,  Law of  
Tor t s 583 ( 4t h ed.  1971) ,  t he Cour t  not ed t hat  " [ t ] he essent i al  
f unct i on of  an act i on t o abat e a publ i c nui sance was t o pr ovi de 
a c i v i l  means t o r edr ess ' a mi scel l aneous and di ver si f i ed gr oup 
of  mi nor  cr i mi nal  of f enses,  based on some i nt er f er ence wi t h t he 
i nt er est s of  t he communi t y,  or  t he comf or t  or  conveni ence of  t he 
gener al  publ i c. ' "   I d.  at  421.    

Af t er  concl udi ng t hat  bot h publ i c nui sance act i ons and 
act i ons i n debt  wer e anal ogous t o t he st at ut or y act i on,  t he 
Cour t  comment ed t hat  t he f i r st  par t  of  t he i nqui r y——whet her  t he 
st at ut or y act i on had an 18t h cent ur y anal og——was not  as 
i mpor t ant  as t he second i nqui r y——t he nat ur e of  t he r el i ef  
sought .   I d.   The Cour t  char act er i zed t he f i r st  i nqui r y as an 
" ' abst r use hi st or i cal '  sear ch f or  t he near est  18t h- cent ur y 
anal og[ , ] "  i d.  ( quot i ng Ross v.  Ber nhar d,  396 U. S.  531,  538 n. 10 
( 1970) ) ,  and r ei t er at ed i t s v i ew " t hat  char act er i z i ng t he r el i ef  
sought  i s ' [ m] or e i mpor t ant '  t han f i ndi ng a pr eci sel y anal ogous 
common- l aw cause of  act i on i n det er mi ni ng whet her  t he Sevent h 
Amendment  guar ant ees a j ur y t r i al . "   I d.  ( quot i ng Cur t i s v.  
Loet her ,  415 U. S.  189,  196 ( 1974) ) .   The Cour t  t hen concl uded 
t hat  t he nat ur e of  t he pr i mar y r emedy sought ,  c i v i l  penal t i es,  
was an act i on at  l aw.   I d.  at  422,  424.   Ther ef or e,  t he 
def endant  had " a const i t ut i onal  r i ght  t o a j ur y t r i al  t o 
det er mi ne hi s l i abi l i t y  on t he l egal  c l ai ms. "   I d.  at  425.  

29 The St at e made 15 cl ai ms i n i t s compl ai nt ,  somet i mes 
al l egi ng vi ol at i ons of  di f f er i ng st at ut es and admi ni st r at i ve 
code pr ovi s i ons wi t hi n each cl ai m.   I t  i s  l ogi cal  t hen t o appl y 
t he Vi l l age Food t est  t o each cl ai m r at her  t han t o each 
i ndi v i dual  st at ut e and admi ni st r at i ve code pr ovi s i on.    
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anal ysi s by demonst r at i ng t he ser i ousness of  t he c l ai m as 

det er mi ned by t he l egi s l at ur e.  

¶115 I n i t s f i r st  c l ai m,  t he St at e al l eged t hat  ECI  

v i ol at ed Wi s.  Admi n.  Code § NR 211. 10( 1)  ( Oct . ,  2002)  ever y t i me 

i t  caused t he Ci t y t o exceed t he di schar ge st andar ds under  i t s 

per mi t .   ECI  al l egedl y di schar ged sur f act ant - l aden wast ewat er  

i nt o t he Ci t y ' s  t r eat ment  syst em,  whi ch dest r oyed t he mi cr obes 

r equi r ed t o pr oper l y t r eat  t he Ci t y ' s wast ewat er  and r esul t ed i n 

an upset  at  t he Ci t y ' s wast ewat er  t r eat ment  pl ant .   Thi s,  i n 

t ur n,  caused or  s i gni f i cant l y cont r i but ed t o t he Ci t y ' s 

v i ol at i ons of  i t s  per mi t  l i mi t s f or  oxygen- consumi ng or gani c 

wast e.  

¶116 Ther e i s s i mi l ar i t y i n t hi s c l ai m t o t he common l aw 

publ i c nui sance cl ai m i n Peopl e v.  Cor por at i on of  Al bany,  11 

Wend.  539 ( N. Y.  1834) .   I n Cor por at i on of  Al bany,  t he 

cor por at i on of  t he c i t y of  Al bany was char ged by i ndi ct ment  and 

f ound gui l t y by a j ur y of :  

per mi t t i ng .  .  .  t he basi n i n t he Hudson r i ver ,  at  t he 
t er mi nat i on of  t he Er i e Canal ,  t o be f oul ,  f i l l ed and 
choked up wi t h mud,  r ubbi sh,  and dead car cas[ s] es of  
ani mal s;  wher eby t he ci t i zens wer e not  onl y depr i ved 
of  t he benef i t  and advant age of  usi ng t he wat er  f or  
t he conveni ence of  t hemsel ves and f ami l i es,  but  t he 
mud .  .  .  became of f ensi ve and nauseous,  cor r upt i ng 
t he wat er ,  and causi ng noi some and unwhol esome smel l s,  
i nf ect i ng t he ai r  t o t he damage and common nui sance of  
t he c i t i zens r esi di ng i n t he v i c i ni t y and t hose 
passi ng and r e- passi ng t he basi n.    

I d.    

 ¶117 The deci s i on speaks of  t he wat er  bei ng " cor r upt ed"  and 

t hat  t he wat er  became " unf i t  f or  dr i nki ng or  cul i nar y pur poses. "   
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The cour t  sai d a " common nui sance .  .  .  seems t o be an of f ense 

agai nst  t he publ i c. "   I d.  at  543.    

 ¶118 A mor e vi v i d case of  di schar gi ng wast ewat er  came out  

of  I ndi ana:  

 [ Tayl or ]  was char ged wi t h ur i nat i ng i n a spr i ng 
of  wat er  near  a publ i c hi ghway,  out  of  whi ch many 
per sons i n t he v i c i ni t y,  and t r avel er s al ong t he r oad,  
wer e accust omed t o use wat er ,  t her eby r ender i ng t he 
spr i ng unf i t  f or  use .  .  .  t o t he obst r uct i on of  t he 
f r ee use of  t he wat er  t her eof  by t he c i t i zens of  t he 
St at e.   The i nf or mat i on was quashed on t he gr ound t hat  
i t  di d not  char ge a publ i c of f ense.  

St at e v.  Tayl or ,  29 I nd.  517,  517 ( May Ter m,  1868) .   The I ndi ana 

Supr eme Cour t  r ever sed,  sayi ng:  

 Our  st at ut e,  per haps,  gi ves as accur at e a 
def i ni t i on of  t he t er m nui sance,  as under st ood at  
common l aw,  as can be f ound el sewher e:  " What ever  i s 
i nj ur i ous t o heal t h,  or  i ndecent ,  or  of f ensi ve t o t he 
senses,  or  an obst r uct i on t o t he f r ee use of  pr oper t y,  
so as essent i al l y  t o i nt er f er e wi t h t he comf or t abl e 
enj oyment  of  l i f e or  pr oper t y.   I f  t he i nj ur y wer e 
l i mi t ed t o an i ndi v i dual ,  i t  gave a pr i vat e r i ght  of  
act i on;  i f  i t  af f ect ed t he publ i c,  i t  was t he subj ect  
of  a publ i c pr osecut i on.   That  t he pr esent  i nf or mat i on 
i s wi t hi n t he common l aw def i ni t i on i s,  we t hi nk,  
r ecogni zed i n Sl oan v.  The St at e,  8 I nd.  312.   The 
mot i on t o quash shoul d have been over r ul ed.  

I d.  

 ¶119 I n a Wi sconsi n case,  Luni ng v.  St at e,  2 Pi n.  215 ( Wi s.  

1849) ,  t he par t y was i ndi ct ed and f ound gui l t y by a j ur y " f or  

er ect i ng and mai nt ai ni ng a mi l l - dam,  whi ch caused t he wat er  t o 

over f l ow a l ar ge t r act  of  heavi l y t i mber ed l and .  .  .  and whi ch 

was al l eged cr eat ed unpl easant  and unwhol esome vapor s and 

si ckness t o t he i nhabi t ant s of  t hat  v i l l age. "   Luni ng,  2 Pi n.  at  

218- 19.   At  t r i al ,  wi t nesses t est i f i ed t hat  " an of f ensi ve 
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ef f l uvi a was pr oduced by t he spr eadi ng of  t he wat er  over  a much 

l ar ger  t r act  of  l and t han was cover ed by t he st r eam i n i t s 

nat ur al  st at e. "   I d.  at  216.   The cour t  di scussed t he ef f ect s 

cr eat ed by t he dam as t he publ i c nui sance.   I d.  at  220.    

 ¶120 The al l egat i ons i n c l ai m 1 ar e of  s i mi l ar  nat ur e.   

Li ke t he cor por at i on i n Cor por at i on of  Al bany,  ECI  al l egedl y  

di schar ged wast ewat er  i nt o t he Ci t y ' s t r eat ment  pl ant  t hat ,  i n 

essence,  " f oul ed,  f i l l ed,  and choked up"  t he Ci t y ' s wast ewat er  

t r eat ment  pl ant  wi t h sur f act ant - l aden wast ewat er  t hat  dest r oyed 

val uabl e mi cr obes.   Al t hough t he St at e i n c l ai m 1 di d not  al l ege 

har m t hat  caused si ckness t o i nhabi t ant s,  i t  di d al l ege t hat  

di schar ged wat er  caused upset s at  t he Ci t y ' s t r eat ment  pl ant .   

Thi s al l egat i on of  di r ect  har m i s suf f i c i ent  t o anal ogi ze t hi s 

c l ai m t o t he common l aw of  nui sance.   Fur t her mor e,  t he 

l egi s l at ur e has r ei nf or ced t he ser i ous nat ur e of  t hi s c l ai m by 

pr ovi di ng t he opt i on f or  cr i mi nal  pr osecut i on of  v i ol at i ons 

al l eged i n t hi s c l ai m.   See Wi s.  St at .  § 283. 91( 3) .    

 ¶121 Cl ai ms 4,  5,  and 7 ar e al so s i mi l ar  t o t he publ i c 

nui sance cl ai ms i n Cor por at i on of  Al bany,  Luni ng,  and Tayl or  

because t hey i nvol ve al l egat i ons of  i l l egal  di schar ge of  

wast ewat er ,  whi ch r esul t s i n unaut hor i zed pol l ut i on of  t he 

Ci t y ' s sewer  syst em.   Agai n,  al t hough t he St at e does not  al l ege 

har m of  t he same magni t ude r equi r ed at  common l aw,  t he St at e 

does al l ege di r ect  har m i n t he f or m of  unaut hor i zed pol l ut i on of  

t he Ci t y ' s sewer  syst em.   Cl ai ms 4 and 5 i nvol ve v i ol at i ons of  

ei t her  Wi s.  Admi n.  Code chs.  NR 211 or  261,  bot h of  whi ch ar e 

pr omul gat ed under  Wi s.  St at .  ch.  283.   Wi sconsi n St at .  ch.  283 
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al l ows f or  cr i mi nal  pr osecut i on of  v i ol at i ons al l eged under  t he 

chapt er  or  r ul es pr omul gat ed under  t he chapt er .   

Wi s.  St at .  § 283. 91 ( 1) ,  ( 2) ,  and ( 3) .   Thus,  t he l egi s l at ur e 

has r ei nf or ced t he ser i ous nat ur e of  t hese c l ai ms and t he 

vi ol at i ons al l eged i n t hese cl ai ms t o cause di r ect ,  ser i ous har m 

t o t he envi r onment . 30   

¶122 I n c l ai m 4 t he St at e al l eged t hat  ECI  exceeded i t s 

di schar ge l i mi t s of  concent r at i ons of  cer t ai n pol l ut ant s.   

Speci f i cal l y,  t he St at e al l eged t hat  ECI  v i ol at ed t he oi l  and 

gr ease,  copper ,  z i nc,  l ead,  and cyani de l i mi t s,  meani ng t hat  ECI  

di schar ged t hese pol l ut ant s i nt o t he sewer  syst em.   The 

exceedance of  di schar ge l i mi t s i s a di r ect  har m t o t he Ci t y ' s 

sewer  syst em and was l i kel y t o cause f ur t her  har m,  such as an 

upset  descr i bed i n c l ai m 1.    

¶123 I n c l ai m 5 t he St at e al l eged t hat  ECI  f ai l ed t o not i f y 

t he Ci t y of  any subst ant i al  change i n t he char act er  of  t he 

pol l ut ant s i n i t s di schar ge,  namel y hi gh concent r at i ons of  

phosphor ous,  oxygen consumi ng or gani c wast e,  sur f act ant - l aden 

wast e,  and wast es wi t h hi gh concent r at i ons of  met al s.   To 

pr evai l  on t hi s c l ai m,  t he St at e was r equi r ed t o pr ove t hat  

ECI ' s di schar ges cont ai ned t hese unaut hor i zed pol l ut ant s.   

Fai l ur e t o not i f y t he Ci t y of  a subst ant i al  change i n t he 

                                                 
30 Cl ai m 7 i nvol ves v i ol at i ons of  ECI ' s per mi t  t hat  

subj ect ed ECI  t o l i abi l i t y  under  Wi s.  St at .  ch.  281.   Wi sconsi n 
St at .  § 281. 98 does not  pr ovi de t he opt i on f or  cr i mi nal  
pr osecut i on.   However ,  c l ai m 7,  as pl ed,  al l eges some di r ect  and 
i mmedi at e har m.   Ther ef or e,  because cl ai m 7 sat i sf i es t he t est  
i n Vi l l age Food,  ECI  was ent i t l ed t o r ecei ve a j ur y t r i al  on 
c l ai m 7.  
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char act er  of  t he pol l ut ant s i n i t s di schar ge r ef l ect ed a di r ect  

har m t o t he Ci t y ' s sewer  syst em i n t he f or m of  unaut hor i zed 

pol l ut i on.    

¶124 I n c l ai m 7 t he St at e al l eged t hat  ECI  f ai l ed t o compl y 

wi t h appr oved pl ans by di schar gi ng wat er  wi t hout  adequat el y 

t r eat i ng i t ,  oper at i ng wi t hout  a f l ow met er  or  sampl er ,  

di schar gi ng wast ewat er  wi t hout  passi ng t hr ough t he f l ow met er ,  

di schar gi ng wast es and sl udge t hr ough t he t r uck bay manhol e,  

accept i ng unaut hor i zed wast es,  and f ol l owi ng i mpr oper  wast e 

accept ance pr ocedur es.   Thi s  br oad cl ai m al so i ncl uded 

al l egat i ons of  di r ect  har m i n t he f or m of  unaut hor i zed 

pol l ut i on.   For  exampl e,  di schar gi ng wast e wi t hout  adequat el y 

t r eat i ng i t  and di schar gi ng wast es and sl udge t hr ough t he t r uck 

bay manhol e i nvol ved di r ect  pol l ut i on of  t he Ci t y ' s sewer  

syst em.    

¶125 Al l  t hr ee cl ai ms i nvol ved unl awf ul  di schar ge of  

wast ewat er  and t her ef or e al l eged di r ect  har m of  pol l ut i on t o 

publ i c r esour ces.   Thi s i s t he essence of  publ i c nui sance.    

 ¶126 Cl ai m 12 i s al so s i mi l ar  t o t he common l aw of  publ i c 

nui sance.   Cl ai m 12 deal t  wi t h t he i mpr oper  di sposal  of  

hazar dous wast e.   I n c l ai m 12 t he St at e al l eged t hat  ECI  

di sposed of  hazar dous wast e at  a non- hazar dous,  sol i d wast e 

l andf i l l  not  aut hor i zed t o accept  such wast e.   Thi s i s anal ogous 

t o dumpi ng wast e.  

¶127 Thi s c l ai m i s s i mi l ar  t o t he c l ai m i n St at e v.  

Buckman,  8 N. H.  203 ( 1836) .   I n Buckman,  t he def endant  was 

i ndi ct ed f or  t hr owi ng i nt o a wel l  t he car cass of  an ani mal  whi ch 
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t ai nt ed and cor r upt ed t he wat er  used by a f ami l y.   The cour t  

hel d t hat  t hi s act  const i t ut ed a publ i c nui sance because " wat er  

i nf ect ed wi t h t he noi some par t i c l es and ef f l uvi a of  a dead 

ani mal  t hr own i nt o i t ,  must  par t ake of  a char act er  so poi sonous 

and unwhol esome as pr oper l y t o come wi t hi n t hi s c l ass of  

of f ences. "   I d.  at  205.  The St at e br ought  t he act i on 

not wi t hst andi ng t he f act  t hat  t he wel l  appear ed t o be pr i vat e 

r at her  t han publ i c.    

¶128 Li ke t he dead car cass i n Buckman,  t he hazar dous wast e 

i n t hi s case was i nappr opr i at el y handl ed and di sposed of  at  an 

i nappr opr i at e s i t e.   The char act er i zat i on of  t he wast e as 

hazar dous i mpl i es t hat  i t  i s  al so of  a char act er  so poi sonous 

and unwhol esome as t o qual i f y as a suf f i c i ent  anal ogy t o t he 

har m i n Buckman.   Hazar dous wast e i s def i ned as " wast e t hat ——

because of  i t s  quant i t y,  concent r at i on,  or  physi cal ,  chemi cal ,  

or  i nf ect i ous char act er i st i cs——may cause or  s i gni f i cant l y 

cont r i but e t o an i ncr ease i n mor t al i t y or  ot her wi se har m human 

heal t h or  t he envi r onment . "   Bl ack' s Law Di ct i onar y 1584 ( 7t h 

ed.  1999) .   By al l egedl y di sposi ng of  t hi s wast e at  an i mpr oper  

s i t e,  ECI  caused di r ect  and i mmedi at e har m t o human heal t h and 

t he envi r onment .    

¶129 Fur t her mor e,  c l ai m 12 i nvol ves an al l eged vi ol at i on of  

Wi s.  St at .  291. 21( 9) .   The l egi s l at ur e has r ei nf or ced t he 

ser i ousness of  t hi s c l ai m by pr ovi di ng t he opt i on f or  cr i mi nal  

pr osecut i on of  t he v i ol at i ons al l eged i n t hi s  c l ai m.   See 

Wi s.  St at .  § 291. 97.   
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¶130 By cont r ast ,  al t hough t he l egi s l at ur e has pr ovi ded t he 

opt i on t o pr oceed cr i mi nal l y agai nst  v i ol at i ons al l eged i n 

c l ai ms 3,  8,  9,  10,  11,  13,  and 14,  t hese cl ai ms ar e not  

suf f i c i ent l y s i mi l ar  t o t he common l aw of  publ i c nui sance t o 

r equi r e a j ur y t r i al  because t hey do not  i nvol ve al l egat i ons of  

di r ect  and i mmedi at e har m.   Any har m t hat  may r esul t  under  t hese 

cl ai ms i s r emot e and specul at i ve.    

¶131 Cl ai ms 3,  8,  11,  13,  and 14 i nvol ve ECI ' s i mpr oper  

accept ance or  st or age of  wast e,  i ncl udi ng hazar dous wast e.   

These cl ai ms at t empt  t o head of f  t he i mpr oper  di sposal  of  wast e 

by pr ohi bi t i ng t he i mpr oper  accept ance or  st or age of  wast e.   

Hence,  t he har m t o wat er  or  l and i s cont i ngent  upon di sposal .   

The har m may be pr obabl e,  but  i t  i s  not  di r ect  and i mmedi at e.  

¶132 I n c l ai m 3 t he St at e al l eged t hat  ECI  f ai l ed t o not i f y 

t he Ci t y t hat  i t  was accept i ng new t ypes of  cat egor i cal  wast e,  

such as or gani c chemi cal  wast ewat er ,  phar maceut i cal  wast ewat er ,  

sur f act ant - l aden wast ewat er ,  phosphor us- l aden wast ewat er ,  

unknown wast ewat er ,  and sept age.   The St at e al l eged t hat  ECI ' s 

t r eat ment  syst em was not  desi gned t o pr oper l y t r eat  any of  t he 

wast es.   I n c l ai m 8 t he St at e al l eged ECI  f ai l ed t o i mpl ement  

pr oper  wast e accept ance pr ocedur es and as a r esul t ,  " i mpr oper l y 

accept ed wast es [ i t ]  was i ncapabl e of  pr oper l y t r eat i ng,  and 

wast es r easonabl y expect ed t o cause exceedances of  t he Ci t y ' s 

ef f l uent  l i mi t s. "   I n c l ai m 11 t he St at e al l eged t hat  ECI ' s 

t r eat ment  of  cer t ai n wast ewat er  gener at ed a hazar dous wast e and 

t hat  ECI  f ai l ed t o char act er i ze t hi s wast e as hazar dous.   I n 

c l ai m 13 t he St at e al l eged t hat  ECI  oper at ed a hazar dous wast e 
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f aci l i t y  wi t hout  an oper at i ng l i cense.   I n c l ai m 14 t he St at e 

al l eged t hat  ECI  i l l egal l y handl ed hazar dous wast e by f ai l i ng t o 

l abel  t he t ank as cont ai ni ng hazar dous wast e and by l eavi ng t he 

t ank open.  

¶133 I n sum,  t hese cl ai ms al l ege conduct  t hat  coul d l ead t o 

har m,  as opposed t o c l ai ms 1,  4,  5,  7,  and 12 t hat  al l eged 

conduct  t hat  di d l ead t o di r ect  and i mmedi at e har m i n t he f or m 

of  unaut hor i zed pol l ut i on.    

¶134 Cl ai ms 9 and 10 ar e al so not  s i mi l ar  t o a publ i c 

nui sance.   These cl ai ms i nvol ve pur el y r egul at or y admi ni st r at i ve 

pr ovi s i ons i n t he sense t hat  t hey al l ege onl y a f ai l ur e t o 

sampl e di schar ge or  t o submi t  paper wor k.   Pur el y r egul at or y 

r equi r ement s such as sampl i ng di schar ge or  submi t t i ng semi -

annual  r epor t s ar e not  t he t ype of  act i ons t hat  woul d have been 

r ecogni zed as a publ i c nui sance i n 1848.   Har m r esul t i ng f r om 

f ai l ur e t o sampl e di schar ge or  submi t  paper wor k i s at  best  

i ndi r ect .    

¶135 To i l l ust r at e,  t he St at e al l eged i n c l ai m 9 t hat  ECI  

f ai l ed t o under t ake suf f i c i ent  sampl i ng and anal ysi s of  i t s  

ef f l uent  t o assess whet her  i t  compl i ed wi t h i t s per mi t  l i mi t s.   

The compl ai nt  al l eged t hat  " on at  l east  260 occasi ons bet ween 

Jul y 2001 and August  2002,  def endant s f ai l ed t o t ake 

r epr esent at i ve sampl es t o assess compl i ance wi t h per mi t  l i mi t s. "   

By i mpl i cat i on,  def endant s coul d have t aken r epr esent at i ve 

sampl es on appr oxi mat el y 150 occasi ons dur i ng t hi s per i od.   The 

f ai l ur e t o t ake ot her  sampl es woul d not  i n i t sel f  have caused 

har m t o t he muni ci pal  sewer  syst em.   Thus,  t he St at e' s cause of  
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act i on does not  al l ege suf f i c i ent  har m t o be anal ogous t o a 

common l aw nui sance act i on.   I t  i s  a pur el y r egul at or y 

r equi r ement  t hat  does not  r equi r e a t r i al  by j ur y.    

¶136 I n c l ai m 10,  t he St at e al l eged t hat  ECI  submi t t ed 

i ncompl et e semi - annual  r epor t s t o t he Ci t y.   Speci f i cal l y,  t he 

St at e al l eged t hat  t he r epor t s pr ovi ded sampl i ng r esul t s dat a 

and f l ow vol umes but  f ai l ed t o cont ai n ot her  r equi r ed 

i nf or mat i on,  such as t he name and addr ess of  each wast e' s 

gener at or ,  t he vol ume and dat e of  ar r i val  of  each wast ewat er ,  

and t he appl i cabl e pr et r eat ment  st andar ds.   Thi s  c l ai m does not  

war r ant  a c i v i l  j ur y t r i al .   Whet her  ECI ' s f ai l ur e t o submi t  

compl et e semi - annual  r epor t s caused any har m i s t oo specul at i ve.    

 ¶137 Cl ai ms 1,  4,  5,  7,  and 12 ar e of  s i mi l ar  nat ur e t o a 

publ i c nui sance because t hey i nvol ve al l egat i ons of  har m t hat ,  

al t hough not  of  t he same magni t ude r equi r ed at  t he common l aw,  

i s di r ect  and i mmedi at e,  and not  specul at i ve or  r emot e.   

Fur t her mor e,  t he l egi s l at ur e r ei nf or ced t he ser i ousness of  t he 

v i ol at i ons al l eged i n t hese cl ai ms ( except  c l ai m 7)  by pr ovi di ng 

t he opt i on f or  cr i mi nal  pr osecut i on.   Cl ai ms 3,  8,  9,  10,  11,  

13,  and 14 ar e not  of  s i mi l ar  nat ur e t o a publ i c nui sance 

because,  al t hough t he l egi s l at ur e has pr ovi ded t he opt i on f or  

cr i mi nal  pr osecut i on of  t he v i ol at i ons al l eged i n t hese cl ai ms,  

t hey do not  i nvol ve al l egat i ons of  di r ect  and i mmedi at e har m.  

2.  Second Pr ong under  t he Vi l l age Food Test  

 ¶138 Under  t he second pr ong of  t he Vi l l age Food t est ,  t he 

cour t  must  det er mi ne whet her  a publ i c nui sance act i on was 

r egar ded as at  l aw i n 1848.   Vi l l age Food,  254 Wi s.  2d 478,  ¶16.    
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 ¶139 Bef or e t he adopt i on of  t he const i t ut i on,  " t he l i ne 

bet ween l aw and equi t y ( and t her ef or e bet ween j ur y and non- j ur y 

t r i al )  was not  a f i xed and st at i c one.   Ther e was a cont i nual  

pr ocess of  bor r owi ng by one j ur i sdi ct i on f r om t he ot her . "   

Fl emi ng,  supr a,  at  658.   Thi s bor r owi ng l ed t o a ver y l ar ge 

over l ap bet ween l aw and equi t y.   I d.   Ther ef or e,  t he hi st or i cal  

i nqui r y i nt o t he char act er  of  t he act i on i n 1848 i s a 

compl i cat ed one.    

¶140 The di f f er ence bet ween a cour t  of  common l aw and a 

cour t  of  equi t y i s best  summar i zed " by consi der i ng t he di f f er ent  

nat ur es of  t he r i ght s t hey ar e desi gned t o r ecogni ze and 

pr ot ect ,  t he di f f er ent  nat ur es of  t he r emedi es whi ch t hey appl y,  

and t he di f f er ent  nat ur es of  t he f or ms and modes of  pr oceedi ng 

whi ch t hey adopt . "   Joseph St or y,  Comment ar i es on Equi t y  

Jur i spr udence 19 ( I saac F.  Redf i el d,  addt ' l  aut hor ,  9t h ed.  

1866)  ( 1834) ) .   Hi st or i cal l y,  cour t s of  equi t y wer e abl e t o 

admi ni st er  r emedi es f or  r i ght s t hat  " cour t s of  common l aw d[ i d]  

not  r ecogni ze at  al l ;  or ,  i f  t hey d[ i d]  r ecogni ze t hem,  t hey 

l e[ f t ]  t hem whol l y t o t he consci ence and good- wi l l  of  t he 

par t i es. "   I d.  at  21.   I n addi t i on,  t he r emedi es i n cour t s of  

equi t y wer e of t en ver y di f f er ent  f r om t he r emedi es i n cour t s of  

common l aw.  I d.    Cour t s of  equi t y i nt er f er ed by way of  

i nj unct i on t o pr event  wr ongs;  wher eas,  cour t s of  common l aw wer e 

gener al l y abl e t o awar d onl y damages af t er  t he wr ong was done.   

I d.  at  21- 22.   I n cases of  nui sance,  cour t s of  common l aw wer e 

al so abl e t o i nvoke t he l egal  r emedy of  abat ement .   3 
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Bl ackst one,  supr a,  at  222. 31  Last l y,  " [ t ] he modes of  seeki ng and 

gr ant i ng r el i ef  i n equi t y [ we] r e al so di f f er ent  f r om t hose of  

cour t s of  common l aw.   The l at t er  pr oceed[ ed]  t o t he t r i al  of  

cont est ed f act s by means of  a j ur y[ , ]   .  .  .  [ wher eas]  cour t s of  

equi t y t r [ i ed]  causes wi t hout  a j ur y. "   St or y,  supr a,  at  22.   

 ¶141 The St at e ar gues t hat  publ i c nui sance act i ons wer e 

act i ons onl y i n equi t y i n 1848.   The St at e c i t es numer ous cases 

f or  t hi s pr oposi t i on,  such as Kamke v.  Cl ar k,  268 Wi s.  465,  

478c,  67 N. W. 2d 841 ( 1955) ,  whi ch st at ed t hat  " [ i ] nj unct i ons t o 

pr event  nui sances have al ways been r ender ed i n cour t s of  

chancer y and not  by cour t s of  l aw. "    

¶142 The St at e' s ar gument s do not  answer  ECI ' s ar gument s 

t hat  publ i c nui sance act i ons wer e consi der ed cr i mi nal  act i ons 

( act i ons at  l aw)  l ong bef or e 1848 and bef or e t he equi t abl e 

                                                 
31 The ol d common l aw r emedi es by act i on f or  abat ement  of  a 

nui sance by a pr i vat e pl ai nt i f f  wer e t wo:  ( 1)  an assi ze of  
nui sance,  whi ch was a cr i mi nal  wr i t  i n whi ch t he sher i f f  was 
commanded t o summon an assi ze ( a j ur y)  and vi ew t he pr emi ses,  
and i f  t he j ur y f ound f or  t he pl ai nt i f f ,  t he pl ai nt i f f  woul d 
have j udgment  t o have t he nui sance abat ed and j udgment  f or  
damages;  ( 2)  a wr i t  of  quod per mi t t at  pr ost er ner e,  whi ch 
commanded t he def endant  t o per mi t  t he pl ai nt i f f  t o abat e t he 
nui sance,  or  t o show cause why t he def endant  wi l l  not ;  i f  
successf ul ,  t he pl ai nt i f f  coul d have j udgment  t o abat e t he 
nui sance and t o r ecover  damages agai nst  t he def endant .   3 
Bl ackst one,  supr a,  at  221- 22.    

For  cases i n whi ch t he St at e had a publ i c nui sance abat ed,  
see Dougl ass v.  St at e,  4 Wi s.  403 [ * 387]  ( 1854) ,  and St ought on 
v.  St at e,  5 Wi s.  291 ( 1856) .    

For  a di scussi on of  nui sance abat ement  as l egal  or  
equi t abl e,  see James Wi l l i amson,  Remedi es——Nui sance Abat ement  as 
Legal  or  Equi t abl e,  39 Mar q.  L.  Rev.  163 ( 1955- 56) .   See al so 
C. C.  Langdel l ,  A Br i ef  Sur vey of  Equi t y Jur i sdi ct i on,  1 Har v.  L.  
Rev.  111 ( 1887- 88) .  
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r emedy of  i nj unct i on.   Case l aw and ot her  hi s t or i cal  sour ces 

suppor t  ECI ' s ar gument s.   To i l l ust r at e,  Bl ackst one st at ed t hat  

" no act i on l i es f or  a publ i c or  common nui sance,  but  an 

i ndi ct ment  onl y. "   3 Bl ackst one,  supr a,  at  219.   Bl ackst one al so 

wr ot e t hat  publ i c nui sances ar e " puni shabl e by publ i c 

pr osecut i on,  and subj ect  t o f i ne accor di ng t o t he quant i t y of  

t he mi sdemeanor . "   4 Bl ackst one,  supr a,  at  167.    

¶143 The Wi sconsi n Revi sed St at ut es of  1849 al so 

acknowl edged cr i mi nal  j ur i sdi ct i on f or  a publ i c nui sance.   Wi s.  

Rev.  St at .  ch.  26,  § 3 ( 1849) .   I n Luni ng,  t he pl ai nt i f f  i n 

er r or  was i ndi ct ed f or  a publ i c nui sance and was t r i ed bef or e a 

j ur y.   I n Dougl ass v.  St at e,  4 Wi s.  403 [ * 387]  ( 1854) ,  t he 

def endant  was i ndi ct ed and f ound gui l t y by a j ur y f or  a publ i c  

nui sance,  and t he cour t  or der ed t he nui sance t o be abat ed.   I n 

St ought on v.  St at e,  5 Wi s.  291 ( 1856) ,  t he def endant  was 

i ndi ct ed and f ound gui l t y by a j ur y f or  a publ i c nui sance,  and 

t he cour t  ent er ed a j udgment  f or  t he abat ement  of  t he nui sance 

and f i ned t he def endant  $50. 00 and cost s.  

¶144 I n At t or ney Gener al  v.  Chi cago & Nor t hwest er n Rai l way 

Co. ,  35 Wi s.  425 ( 1874) ,  t hi s cour t  not ed t hat  a publ i c nui sance 

was hi st or i cal l y t he subj ect  of  cr i mi nal  j ur i sdi ct i on and was a 

pr oceedi ng at  l aw.   The cour t  not ed t he f ol l owi ng:  

A publ i c nui sance bei ng t he subj ect  of  cr i mi nal  
j ur i sdi ct i on,  t he or di nar y and r egul ar  pr oceedi ng at  
l aw i s by i ndi ct ment  or  i nf or mat i on,  by whi ch t he 
nui sance may be abat ed,  and t he per son who caused i t  
may be puni shed.  .  .  .  Besi des t hi s r emedy at  l aw,  i t  
i s  now set t l ed t hat  a cour t  of  equi t y may t ake 
j ur i sdi ct i on i n cases of  publ i c nui sance,  by an 
i nf or mat i on f i l ed by t he at t or ney gener al .   Thi s 
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j ur i sdi ct i on seems t o have been act ed on wi t h gr eat  
caut i on and hesi t ancy.  

I d.  at  538 ( quot i ng Geor get own v.  Al exandr i a Canal  Co. ,  37 U. S.  

91,  97- 98 ( 1838) ) .  

¶145 Tr adi t i onal l y,  " [ c] our t s of  equi t y ha[ d]  no 

j ur i sdi ct i on over  cr i mi nal  pr oceedi ngs,  except  t hat  under  

cer t ai n c i r cumst ances,  t hey w[ oul d]  r est r ai n a publ i c nui sance. "   

James P.  Hol combe,  An I nt r oduct i on t o Equi t y Jur i spr udence 13 

( 1846) .   Cour t s of  equi t y woul d i nt er f er e,  however ,  onl y when 

t he cour t  of  common l aw woul d not  af f or d an adequat e and 

suf f i c i ent  r emedy.   Deni s G.  Lubé,  Equi t y Pl eadi ngs 6 ( 1846) . 32   

¶146 Thi s aut hor i t y suppor t s a hol di ng t hat  a publ i c 

nui sance act i on was gener al l y an act i on at  l aw i n 1848 and was 

somet i mes an act i on i n equi t y when a par t y sought  i nj unct i ve 

r el i ef .   I  t her ef or e anal yze t he r el i ef  sought  i n t hi s case t o 

det er mi ne whet her  i t  woul d have been an act i on at  l aw or  an 

act i on i n equi t y.   See Vi l l age Food,  254 Wi s.  2d 478,  ¶33 

( concl udi ng t hat  act i on was l egal  i n nat ur e i n 1848 af t er  

anal yzi ng nat ur e of  r el i ef  sought  by pl ai nt i f f s) .    

                                                 
32 See Pr osser ,  supr a not e 20,  at  604.   I t  st at es:  

As t o publ i c nui sance,  t he r emedy by i nj unct i on 
may exi st  i n f avor  of  t he st at e.   I t s use i s somewhat  
compl i cat ed by t he t r adi t i onal  r ul e t hat  equi t y wi l l  
not  enj oi n a cr i me as such,  wher e t he ef f ect  wi l l  be 
t o depr i ve t he def endant  of  hi s const i t ut i onal  
saf eguar ds;  but  t hi s wi l l  not  pr event  t he i nj unct i on 
wher e t he cr i mi nal  penal t y i s i nadequat e t o pr event  
t he damage t hr eat ened by t he cont i nuat i on of  t he 
nui sance,  and i t  has been hel d t hat  t her e i s no doubl e 
j eopar dy i n such a r emedy.  

( f oot not es omi t t ed) .    
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¶147 I n t hi s case,  t he St at e di d not  pr oceed cr i mi nal l y 

agai nst  ECI ,  al t hough i t  mi ght  have done so under  

Wi s.  St at .  § 283. 91 and pot ent i al l y  under  Wi s.  St at .  § 291. 97. 33  

The St at e pr oceeded ci v i l l y  and sought  f or f ei t ur es.   " A 

st at ut or y .  .  .  f or f ei t ur e pr oceedi ng i s usual l y an act i on by a 

gover nment al  uni t  f or  t he r ecover y of  a money penal t y. "   Count y 

of  Col umbi a v.  Byl ewski ,  94 Wi s.  2d 153,  161- 62,  288 N. W. 2d 129 

( 1980) .   Such a pr oceedi ng smacks of  a r emedy at  l aw.  See i d. ;  

Tul l  v.  Uni t ed St at es,  481 U. S.  412,  422 ( 1987)  ( st at i ng,  " A 

ci v i l  penal t y was a t ype of  r emedy at  common l aw t hat  coul d onl y 

be enf or ced i n cour t s of  l aw. " ) .   Whi l e t he St at e' s compl ai nt  

al so asked f or  " appr opr i at e i nj unct i onal  r el i ef , "  t hi s pr ayer  

f or  r el i ef  was onl y i nci dent al  t o i t s pr ayer  f or  monet ar y 

compensat i on and t her ef or e di d not  change t he nat ur e of  r el i ef  

sought . 34  See Tul l ,  481 U. S.  at  424.   I t  i s  i mpor t ant  t o not e 

t hat  ECI ' s f aci l i t y  was cl osed f or  mor e t han a year  bef or e t he 

St at e sued.  

¶148 Fi nal l y,  al t hough t he act i on i n t hi s case i s c i v i l ,  

not  cr i mi nal ,  t hat  di st i nct i on i s not  di sposi t i ve.   " The f act  

t hat  one i s under t aken i n t he c i v i l  cont ext ,  r at her  t han t he 

cr i mi nal  cont ext ,  shoul d not  depr i ve t he par t i es of  a j ur y t r i al  

i n t hi s i nst ance. "   Vi l l age Food,  254 Wi s.  2d 478,  ¶29.    

                                                 
33 Wi sconsi n St at .  § 291. 97( 2)  r equi r es wi l l f ul  conduct  f or  

t he St at e t o pr osecut e cr i mi nal l y.    

34 I n t hi s case,  t he cour t  or der ed f or f ei t ur es of  $219, 120 
and or der ed no i nj unct i ve r el i ef .  
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¶149 I n shor t ,  a publ i c nui sance act i on i nvol v i ng t he t ype 

of  f or f ei t ur es sought  i n t hi s case was an act i on at  l aw i n 1848.    

¶150 A maj or i t y of  t hi s cour t  i s  unabl e t o accept  t hi s 

over al l  anal ysi s.   I nst ead,  i t  sever s t he hi st or i c connect i on 

bet ween publ i c nui sance at  common l aw and moder n envi r onment al  

r egul at i on.   Ost ensi bl y,  t he maj or i t y does not  pr ecl ude t he 

r i ght  t o a c i v i l  j ur y t r i al  i n al l  envi r onment al  r egul at or y 

cases,  but  i t  pr ovi des no gui dance t o c i r cui t  j udges on when 

t hat  mi ght  be appr opr i at e.   Thi s i s a sad day f or  Wi sconsi n.  

¶151 I  concur  wi t h t he maj or i t y ' s deni al  of  a j ur y t r i al  on 

c l ai ms 3,  8,  9,  10,  11,  13,  and 14.   I  di ssent  f r om t he 

maj or i t y ' s deni al  of  a j ur y t r i al  on c l ai ms 1,  4,  5,  7,  and 12.  

¶152 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s concur r ence/ di ssent .  
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