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No. 2005AP1920-CR
(L.C. No. 2004CF39)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
MAY 22, 2007

Sanmuel Neli s,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed per curiam decision of the Court of Appeals,?
affirmng the decision of the Ashland County G rcuit Court,
Judge Robert E. Eaton presiding, which entered a judgnent of
conviction following a jury trial against Sanuel Nelis (Nelis)
as a repeat offender, on one count each of battery, aggravated

battery, and second-degree sexual assault by use of force.

! State v. Nelis, No. 2005AP1920-CR, unpublished slip op.
(Ws. C. App. May 4, 2006).
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12 In his petition for review, Nelis clains that oral
statenments were erroneously admtted as prior inconsistent
statenents, that the State of Wsconsin (State) did not disclose
such oral statements in advance, and further, that his right to

confrontation under Crawford v. Washington, 541 U S. 36 (2004)

was Vi ol at ed. Nelis clains that all of this occurred because
Chief Jim Stone of the Bad R ver Police Departnent (Police Chief
Stone) was permtted to testify at his trial, as to alleged oral
statenents of another wtness, Steve Stone. Steve Stone had
previously testified at Nelis' trial concerning the sexual
assault incident and his statenments to the police on the night
of the incident.

13 We hold that the oral statenents of Steve Stone were
properly admtted as prior inconsistent statenents of a wtness
in accord with Ws. Stat. § 908.01(4)(a)(2003-04),2 and that the
State was not required to disclose such oral statenents in
advance. W further hold that Nelis' right to confrontation, as
explained in Crawford, was not violated because Steve Stone
testified at trial about the sexual assault incident and his
statenents to the police, and was subject to cross-exam nation
concerning those statenents. The record does not establish that
he becane unavailable for recall +to the stand after he

testified.

2 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se not ed.
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14 The decision of the court of appeals is therefore

af firned.

15 Nelis was convicted of battery, aggravated battery,
and second degree sexual assault, followng a jury trial that
was held on August 23 and 24, 2004, in Ashland County G rcuit
Court, Judge Robert E. Eaton presiding. The three charges for
which Nelis was convicted arose from incidents involving his
girlfriend, Diane S The first charge of battery arose from an
incident in February 2004, in which Nelis allegedly threw a full
beer can and struck Dane S. in the head. The aggravated
battery charge arose from an incident a few days later in which
Nelis allegedly punched Diane S. in the face, resulting in black
eyes, a swollen face, and blurred vision in her left eye. The
sexual assault charge arose from a third incident in February
2004, in which Nelis allegedly choked Diane S. and forced her to
have sexual intercourse with him

16 At trial, the State's primary witness with regard to
the sexual assault charge was Diane S. Diane S. testified
that, on the day of the sexual assault incident, she and Nelis
were at Any Jenson's house in the city of Ashland. D ane S.
said that she accused Nelis of shooting up drugs, and then went
into a bedroom so that she could examne Nelis' arns for needle
tracks. According to Diane S.'s testinony, Nelis choked her
while they were in the bedroom D ane S. then wal ked out of the
bedroom and encountered David Stone, who suggested that Diane S.

go into Amy Jenson's room
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17 D ane S. said that she declined David Stone's
suggestion and went back into the room where Nelis was. She
said that Nelis wanted to have sex with her, but she refused.
Diane S. testified that Nelis then punched her in the nouth and
choked her again. She was bl eeding and screaned at Nelis to get
off her. Diane S. said that Nelis then ripped off her jeans and
had intercourse with her. Diane S. further testified that a man
heard her screamng and cane into the bedroomto see if she was
al right. On cross-examnation, Diane S. testified that she and
Nelis had had consensual sexual intercourse in the past, but
that she did not consent to sexual intercourse during this
i nci dent.

18 On the norning of the first day of trial, the State
informed the court that it had subpoenaed Steve Stone to appear
as a trial wtness, but he had not appeared. The State asked
the court to issue a material wtness warrant. In response to
the court's inquiry regarding the testinony that Steve Stone
woul d provide, the prosecutor said that Steve Stone had provided
a statenent that he had walked into the bedroom during the
al | eged sexual assault, that he had seen Nelis on top of D ane
S., and that Diane S. had been crying and had a bloody face.
The <circuit court granted the State's request and issued a
material wtness warrant for Steve Stone.

19 In its opening statenment, the State told the jury

about testinony that it would hear:

You are actually going to hear from a w tness who
heard Di ane cry, whinper. And he got up and he wal ked

4
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into the bedroom and he saw Sam on top of Diane as
Di ane was crying and as she was bl eeding from her face
and whinpering. And at that tinme Sam got off her and
t hat incident was over.

10 Steve Stone was not called as a witness on the first

day of Nelis' trial, but the court rem nded Steve Stone that he

was still under subpoena and that he was out on bond. The next
day, the State called Steve Stone as a wtness. Steve Stone
testified that he "kind of" renenbered talking to Ilaw

enforcenent officers after the alleged sexual assault incident
involving Nelis and Diane S. He said he renenbered telling |aw
enforcement officers that he heard a noise and went to check it
out . He said that when he |ooked in the bedroom Nelis and
Diane S. were together, but he denied that Nelis was on top of
D ane S.

11 Steve Stone testified that he did not renmenber telling
| aw enforcenent officers that Diane S. was a bloody ness, but
said that she was "pretty banged up." He did not renenber
whet her Diane S. was crying or bleeding. On cross-exam nati on,
Steve Stone said that he felt pressured to give a statenent to
the police. He said that soneone else wote out the statenent,
and that he signed it without reading it. Steve Stone said that
he did not want to give a statenment to the police because Nelis
is his friend, and he did not want to be involved. At the
conclusion of Steve Stone's testinony, the court told him that
he could "step down."

12 The State then called as a wtness Tony WIIlians

(Wllianms), a sheriff's deputy for Ashland County. WIIlians
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testified that when he went to Any Jenson's house to execute a
search warrant seeking evidence of a sexual assault, he asked
Steve Stone if he would give a witten statenent. WIIlians
testified that Steve Stone asked WIllianms to wite the statenent
down for him because his handwiting was not good.

113 After WIllians wote down the statenent, he read it
back to Steve Stone, who confirnmed that the statenment was
correct, and Steve Stone signed it. WIllians then read Steve

St one' s st atement:

The night Sam [Nelis] and his girlfriend were here |
heard nuffled sounds comng from the back bedroom I

went to check on her. She was a bloody ness. | heard
scuffling around. She was bl oody and crying. \Wen |
turned on the lights everything stopped. | was passed

out but the noise fromthe back room woke nme up. The
noi se was not right.

114 The State then called Police Chief Stone to testify.
Police Chief Stone testified that he acconpanied Wllians to the
home of Anmy Jenson and spoke with Steve Stone about the incident
involving Nelis and D ane S. Police Chief Stone said that he
did not take a witten statement or nake a record because Steve
Stone was going to give a statenment to WIIians.

115 Wen the State questioned Police Chief Stone about
what Steve Stone had told him counsel for Nelis objected on
hear say grounds. The prosecutor responded that Steve Stone's
statenment was an inconsistent statenent. The court then told
the prosecutor to direct the question to the part of the

statenent that was inconsistent with Steve Stone's testinony.
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16 According to Police Chief Stone, Steve Stone said that

he heard npvaning sounds and then heard D ane S. say "no" and
"stop, stop." Steve Stone then went into the bedroom and saw
Nelis on top of Diane S., and Diane S. was struggling to get
away from Nelis. Steve Stone then saw that Diane S.'s face was
bl eedi ng.

17 Nelis' counsel then objected to Police Chief Stone's

testi nony regar di ng St eve Stone's or al st at enment on
constitutional grounds. He argued that the adm ssion of the
statenents violated Nelis' right to confrontation under
Crawford, because Steve Stone was "unavailable," since he

testified earlier and could not renmenber sone details of his
statenent to the police.

18 The circuit court ruled that there was no viol ation of
Nelis' right to confrontation because Steve Stone was avail able
for cross-exam nation, when he had testified earlier in the
trial. The court reasoned that Nelis had anple opportunity to
ask all the questions that he wanted of Steve Stone.

119 David Stone, a wtness for the defense, offered
testinmony relevant to the sexual assault charge. David Stone
testified that Nelis and Diane S. had been arguing. David Stone
said that when the argunent ended, Diane S. went to bed, but
| ater cane out of the bedroom crying and angry. He testified
that Diane S. went back into the bedroom with Nelis, and never
sai d anything about Nelis assaulting her.

120 Nelis argued at trial that the evidence did not show
that he and Diane S. had sexual intercourse on the night at

7
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i Ssue. He further argued that, even if they did have sexua
intercourse that night, it was consensual .

21 The jury found Nelis gqguilty of battery, aggravated
battery, and second-degree sexual assault. The circuit court
sentenced Nelis to concurrent sentences of two years (one year
of initial confinenent and one year of extended supervision),
six years (four years of initial confinenent and two years of
ext ended supervision), and twenty-five years (fifteen years of
initial confinement and ten years of extended supervision), on
the three counts, respectively.

22 Nelis filed a post-conviction notion pursuant to
Ws. Stat. 8 (Rule) 809.30, requesting dismssal of the charges
against him and a new trial. The circuit court denied Nelis'
post-conviction notion. Nelis appealed the circuit court's
denial of his post-conviction notion, and argued on appeal that
Steve Stone's oral statenments should not have been admtted as
prior inconsistent statenents, and that the adm ssion of those
statenments violated his right to confrontation, since Steve
Stone was unavailable to testify about the oral statenents given
to Police Chief Stone.

23 The court of appeals affirnmed the decision of the
circuit court and held that the adm ssion of the oral statenments
did not violate Nelis' Sixth Amendnment right to confrontation
because Steve Stone testified at trial and was fully avail able
for cross-exam nation, and that the statenents he gave to the
police were not presented until after he had given inconsistent
in-court testinmony. The court of appeals also noted that Nelis'

8
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attorney was able to cross-examne Police Chief Stone fully in
regard to Steve Stone's prior statenents.

124 Nelis filed a petition for review in this court, and
we granted the petition for review Nelis clains that his right
to confrontation under Crawford was violated when Police Chief
Stone was permtted to testify as to undisclosed oral statenents
of Steve Stone, under the guise of prior inconsistent
statenents, after Steve Stone had been excused as a w tness.

I

125 Since Nelis raises the issue of whether his right to
confrontation was violated, we nust first determ ne whether the
oral statements of Steve Stone, as testified to by Police Chief
Stone, were adm ssible under the rules of evidence in Wsconsin.

State v. Tominson, 2002 W 91, 941, 254 Ws. 2d 502, 648 N. W 2d

367.
26 The question of whether the circuit court erred when
it admtted such evidence is subject to an erroneous exercise of

di scretion standard. State v. Janmes, 2005 W App 188, 98, 285

Ws. 2d 783, 703 N W2d 727; Martindale v. Ripp, 2001 W 113,

128, 246 Ws. 2d 67, 629 N W2d 698. The circuit courts have

"broad discretion to admt or exclude evidence[,] . . . [and] we
Wil wupset their decisions only where they have erroneously
exercised that discretion.” Janes, 285 Ws. 2d 783, 18

(citations omtted).
127 |If Steve Stone's statenents were adni ssible under the
rul es of evidence, then we nust resolve whether the adni ssion of

those statenments violated Nelis' right to confrontation. State

9
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v. Mnuel, 2005 W 75, 925, 281 Ws. 2d 554, 697 N W2d 811.
Whet her the adm ssion of hearsay evidence violated a defendant's
right to confrontation presents a question of Ilaw, which we

review de novo. |d. (citing State v. Wed, 2003 W 85, 110, 263

Ws. 2d 434, 666 N. W2d 485).
11

28 This case really involves evidentiary issues and does
not require a detailed analysis of the United States Suprene
Court's decision in Crawford, 541 U S. 36. The State argues
that Steve Stone's oral statenents were not hearsay, but were
adm ssi ble under Ws. Stat. 8§ 908.01(4)(a) as prior inconsistent
st atenents. Section 908.01(4)(a)® provides that a prior

i nconsi stent statenent is not hearsay and is admssible if the

3 Wsconsin Stat. § 908.01(4)(a) states in relevant part:

(4) Statenents which are not hearsay. A statenent
is not hearsay if:

(a) Prior statement by wtness. The declarant
testifies at the trial or hearing and is subject to
cross-exam nation concerning the statenent, and the
statement is:

1. Inconsistent with the declarant's testinony,
or

2. Consistent with the declarant's testinony and
is offered to rebut an express or inplied charge
against the declarant of recent fabrication or
i mproper influence or notive, or

3. One of identification of a person made soon
after perceiving the person.

10
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declarant "testifies at the trial or hearing and is subject to
cross-exam nation concerning the statenent, and the statenent
is: (1) inconsistent wwth the declarant's testinony. "

129 Nelis does not argue that Steve Stone's statenents
were consistent wth his earlier testinony at trial, but rather
he contends that Steve Stone's oral statenents to Police Chief
Stone were not adm ssible as prior inconsistent statenments due
to the lack of cross-exam nation, and were not adm ssible under
any of the hearsay exceptions. Nelis asserts that Steve Stone
was not subject to cross-examnation concerning his oral
statenents to the police because such statenents were not
di scl osed until Police Chief Stone testified. Nelis argues that
Steve Stone was not, "subject to cross-exam nation" concerning
his oral statenents and that his statenments were, therefore,
i nadm ssible. Ws. Stat. § 908.01(4)(a).

130 Nelis further ar gues t hat Steve Stone's or al

statenents were inadmssible under Ws. Stat. 8 906.13(2)(a).

Section 906.13(2)(a) provides:

Extrinsic evidence of a prior inconsistent
statenent by a witness is not adm ssible unless
any of the following is applicable:

1. The wtness was so examned while
testifying as to give the witness an opportunity
to explain or deny the statenent.

2. The wtness has not been excused from
giving further testinony in the action.

3. The interests of justice otherw se
require.

11
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131 The State argues that Nelis did not object at trial to
t he adm ssi on of t he statenents on t he gr ound of
Ws. Stat. § 906.13(2)(a), and therefore waived that issue. See
State v. Huebner, 2000 W 59, 910, 235 Ws. 2d 486, 611 N W2d

727 ("It is a fundanental principle of appellate review that
i ssues must be preserved at the circuit court."). The State
contends that Nelis' objection that the oral statenents of Steve
Stone were hearsay was insufficient to preserve Nelis' claimnow
that the statenments were inadm ssible under 8§ 906.13(2)(a). e
agree with the State's argunent that Nelis' objection to the
oral statenments was not specific enough to preserve his claim
that the adm ssion of Steve Stone's oral statenent contravened
8 906.13(2)(a). An objection is sufficient to preserve an issue
for appeal, if it apprises the court of the specific grounds

upon which it is based. In Interest of Corey J.G, 215 Ws. 2d

395, 405, 572 N.W2d 845 (1998). A general objection that does

not indicate the specific grounds for inadmssibility of
evidence will not suffice to preserve the objector's right to
appeal . State v. Tutlewski, 231 Ws. 2d 379, 384, 605 N W2d

561 (Ct. App. 1999).

132 Further, we are satisfied that Police Chief Stone's
testinmony regarding Steve Stone's oral statenents to the police
was not hearsay, since such statenents were properly adm ssible
as prior i nconsi st ent statenents under
Ws. Stat. 8§ 908.01(4)(a). During direct examnation by the

State, Steve Stone testified that he did not see Nelis on top of

12
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Diane S. when he entered the bedroom and that he did not
remenber whether Diane S. was crying or bleeding.

133 Police Chief Stone later testified that Steve Stone
told him that he had seen Nelis on top of Diane S., and that
Diane S. was crying and bleeding. Steve Stone's oral statenents
given to Police Chief Stone were not hearsay. Rat her, the
statenments were admssible under Ws. Stat. 8§ 908.01(4)(a),
because Steve Stone was a testifying witness who testified at
trial concerning his statenments to the police on the night in
gquestion, because he was subject to cross-exam nation concerning
those statenents, and because the prior oral statenents were
inconsistent wwth his testinony at trial.

134 During the direct exam nation of Police Chief Stone,
Nelis' counsel objected to the oral statenments of Steve Stone on
the grounds that the statenents were inadm ssible pursuant to
Ws. Stat. 8§ 908.04(1)(c), claimng that Steve Stone was
unavail abl e, thus not "subject to cross-exam nation,” and that
the statenent violated Nelis' confrontation right under
Crawford, 541 U S. 36. Nelis' counsel did not, however, object
on the ground of Ws. Stat. 8§ 906.13(2)(a). W are satisfied
that, because Nelis did not object to the admssibility of Steve
Stone's oral statenents on the ground of § 906.13(2)(a), such
argunent was waived for failure to state it wth sufficient

specificity before the circuit court. State v. Gvens, 217 Ws.

2d 180, 195, 580 N.W2d 340 (C. App. 1998).
135 Nelis argues that, during pretrial proceedings, he
demanded that the State provide any statenents of wtnesses

13
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which it intended to introduce at trial. Nelis clainms that the
State never disclosed any oral statenents by Steve Stone, nor
did it summarize any such oral statenments in witing.

136 The State argues that it was not required to disclose
to Nelis the oral statenments that Steve Stone gave to Police
Chief Stone, nor was it required to reduce such oral statenents
to witing. The State contends that its duty to disclose was
limted to the duties listed in the discovery and inspection
statute, in this case specifically Ws. Stat. 8§ 971.23, and that
Nelis did not expand the State's obligation nerely through his
di scovery denmand.

137 We are satisfied that the State conplied with its
di scovery obligations under Ws. Stat. § 971.23. W agree with
the State's argunent that it was not required by 8§ 971.23 to
disclose or to summarize the oral statenents of Steve Stone.
The only oral statenents that the prosecutor was required to
summari ze and disclose to the defense were the oral statenments
of the defendant hinself, and the nanmes of wtnesses to such
oral statenents. See Ws. Stat. 8§ 971.23(1)(b). That discovery
statute also requires that the prosecutor disclose "[a]ny
relevant witten or recorded statenents"” of a witness it plans
to call at trial. Ws. Stat. 8§ 971.23(1)(e). The oral
statenents of Steve Stone to Police Chief Stone obviously were
not witten, nor were they recorded.

138 Furthernore, Nelis was put on notice of the fact that
there would be trial testinmony about what Steve Stone saw and
heard in regard to the alleged sexual assault incident. St eve

14
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Stone and Police Chief Stone were both on the State's wtness
list, whi ch was di scl osed to Nelis pur suant to
Ws. Stat. § 971.23(1)(d).

139 Nelis also had notice again of the fact that Steve
Stone would testify, and notice of the subject matter of his
expected testinony because on the norning of August 23, 2004,
the first day of Nelis' trial, the State asked the court for a
material witness warrant for the apprehension and appearance of
Steve Stone. The State argued that the material w tness warrant
was necessary because Steve Stone did not appear in court that
norni ng, despite the fact that he had been served wth a
subpoena. The court inquired about the testinony that Steve
St one was expected to provide, and the prosecutor responded that
Steve Stone had given a statenent that he had wal ked into the
bedroom during the alleged sexual assault, that he had seen
Nelis on top of Diane S., and that D ane S. had been crying and
had a bl oody face. The court then granted the request for a
material w tness warrant.

1740 Additionally, in the State’'s opening statenent,
counsel for the State told the jury that it would be hearing
froma witness who heard Diane S. cry, saw her bleeding, and saw
Nelis on top of her. Al though the State was not required to
di sclose the oral statement of Steve Stone, the State's wtness
list, the hearing on the material wtness warrant request for
t he appearance of Steve Stone, and the State's opening statenent
all put Nelis on notice that there would be testinony at trial
regarding Steve Stone's observations of the alleged sexual

15
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assaul t I nci dent. W are satisfied that, under  such
circunstances, the State conplied with its discovery obligations
under Ws. Stat. § 971.23.

41 We next address Nelis' argunent that the adm ssion of
his oral statements, through Police Chief Stone's testinony,
violated his right to confrontation. Under the Confrontation
Clauses of the United States and Wsconsin Constitutions,
crimnal defendants are guaranteed the right to confront the

W tnesses against them State v. Hale, 2005 W 7, 943, 277 Ws.

2d 593, 691 N.w2d 637; U S. Const. anend. VI; Ws. Const. art.
1, § 7.

42 Nelis argues that the introduction of the oral
statenents of Steve Stone, through the testinony of Police Chief
Stone, violated his right to confrontation under Crawford, 541
U S. 36 because Steve Stone's statenents were testinonial in
nat ure. W agree that his statenents were testinonial, since
they were "made wunder circunstances which would l|ead an
obj ective witness reasonably to believe that the statenment would

be available for use at a later trial."*

“In State v. Manuel, 2005 W 75, 937, 281 Ws. 2d 554, 697
N.W2d 811, we noted that there are three types of testinonial
st at enment s:

(1) "[Elx parte in-court testinony or its functional
equi valent—that 1is, mterial such as affidavits,
cust odi al exam nat i ons, prior testinmony that the
defendant was wunable to cross-examne, or simlar
pretrial statenments that declarants would reasonably
expect to be used prosecutorially[.]"

16
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143 The United States Suprene Court stated in Crawford
that "when the decl arant appears for cross-examnation at trial,
the Confrontation C ause places no constraints at all on the use
of his [or her] prior testinonial statenents.” Crawford, 541
US at 59 n.9 (citation omtted). The United States Suprene
Court did not explain nore fully in Crawford what it neant by
"the declarant appears for cross-examnation at trial." Id.

However, the Court previously stated, in United States v. Owens,

484 U.S. 554, 561 (1988), that a witness is ordinarily regarded
as "'subject to cross-exam nation' when he [or she] is placed on
the stand, under oath, and responds wllingly to questions."

The Confrontation C ause guarantees only "an opportunity for

effective cross-exanm nation . . . not cross-exam nation that is
effective in whatever way, and to whatever extent, the defense

m ght w sh." Del aware v. Fensterer, 474 U S. 15 (1985)

(enmphasis in original).

44 Nelis argues that a violation of his right to
confrontation wunder Crawford occurred when the State was
permtted to use, as evidence, the oral statements of Steve

Stone, as conveyed by Police Chief Stone's trial testinony.

(2) "[ E] xtraj udi ci al statenments . . . contained in
formalized testinonial materials, such as affidavits,
depositions, prior testinony, or confessions."”

(3) "[S]tatenments that were made under circunstances
which would |ead an objective wtness reasonably to
believe that the statenment would be avail able for use
at a later trial."

(citing Crawford v. Washington, 541 U S. 36, 51-52 (2004)).

17
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Nelis asserts that he did not have a prior opportunity to cross-
exam ne Steve Stone concerning his oral statenents to Police
Chief Stone. He argues that is because the oral statenments were
not disclosed until Police Chief Stone was called as a w tness,
after Steve Stone had already testified and was told by the
court that he could "step down," and that Steve Stone was not
required to remain for possible recall to the w tness stand.

145 Although Steve Stone testified at trial, Nelis argues
that Steve Stone did not have the opportunity to explain or deny
his alleged oral statenents because the State did not exam ne
hi m concerni ng such statenents, and the oral statenents were not
made known prior to Police Chief Stone's testinony. The State
argues that there was no violation of Nelis' right to
confrontation under Crawford because Steve Stone testified at
trial and was cross-exam ned by the defense.

146 Nelis' right to confrontation was not violated because
"the Confrontation Cl ause places no constraints at all" on the
use of prior testinonial statements when the declarant appears
for cross-examnation, as did Steve Stone. Crawford, 541 U S
at 59 n.9 (citation omtted).?> It makes no difference, under
the circunstances here, whether the burden is on the State or on
Nelis to show that Steve Stone was available for further cross-

exam nation after the court told him he could "step down."

W agree with the concurrence that Nelis' right to
confrontation under Crawford is not inplicated. Concurrence,
1953, 73, 80. However, because Nelis raised argunents
concerning Crawford in his briefs and at oral argunent, we
address those argunents here.

18
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Steve Stone testified at trial and was cross-exam ned concerning
his statenments to the police; therefore, Nelis' right to
confrontati on was not vi ol at ed.

147 Al though it is not necessary to our holding, we note
that the record does not establish that Steve Stone was
unavail able for further <cross-examnation after his earlier
testinony at trial. He was called as a wtness and testified on
August 24, 2004. After Steve Stone was subjected to direct,
cross, and redirect examnation, the court told him that he
could "step down." There is nothing in the record indicating
t he whereabouts of Steve Stone after that. The record certainly
denonstrates that Steve Stone had been exam ned extensively, at
trial, about his observations concerning the alleged sexual
assaul t. W are satisfied that the record presented fails to
establish that Steve Stone was unavail able, so that he could not
have been recalled to testify again about his observations after
the testinony of Police Chief Stone.

148 We are satisfied that there was no violation of Nelis'
right to confrontation, since Steve Stone was subject to cross-
exam nation concerning the statenents. Steve Stone testified at
trial, and Nelis' counsel had a full and fair opportunity to
cross-exam ne him about his observations and his statenents to
the police, as well as the opportunity to cross-exam ne Police
Chief Stone regarding Steve Stone's oral statenents to the
police. On cross-exam nation, Nelis' attorney asked Steve Stone
guestions about his statenents to police on the night of the
al | eged sexual assault incident. These facts, conbined with the

19
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fact that the record does not establish that Nelis was
unavail able for recall to the stand, satisfy us that there was
no violation of Nelis' right, wunder the United States and
W sconsin Constitutions, to confront the w tnesses against him
U S. Const. anmend. VI; Ws. Const. art. |, 8§ 7.

|V

149 This is a review of an unpublished per curiam decision
of the Court of Appeals, affirmng the decision of the Ashland
County Circuit Court, which entered a judgnent of conviction
followng a jury trial against Sanuel Nelis as a repeat
of fender, on one count each of battery, aggravated battery, and
second- degree sexual assault by use of force.

150 We hold that the oral statenments of Steve Stone were
properly admtted as prior inconsistent statenents of a w tness
in accord with Ws. Stat. § 908.01(4)(a), and that the State was
not required to disclose such oral statenents in advance. e
further hold that Nelis' right to confrontation as explained in
Crawford was not violated because Steve Stone testified at trial
about the sexual assault incident and his statenents to the
police, and was subject to cross-exam nation concerning those
st at enent s. The record does not establish that he becane
unavail able for recall to the stand after he testified.

51 By the Court.—Fhe decision of the court of appeals is

af firned.

20
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152 ANN WALSH BRADLEY, J. (concurring). | agree wth
the majority that under Ws. Stat. 8§ 908.01(4)(a), Steve Stone's
oral statenents to Chief Stone are adm ssible because they are
not hearsay. | part ways with the majority, however, because it
m sapplies that rule of evidence by ignoring an essential part
of the text. Rather, applying the plain words of the entire
text, | conclude that the statenents are adm ssible because
Steve Stone testified at trial and the defendant chose to rest
on a record that is insufficiently developed to show any
subsequent unavailability.

153 | also wite separately because the nmgjority
needl essly addresses the constitutional issue of whether Nelis
had the opportunity to <cross-exanine Steve Stone for the
purposes of Nelis' Sixth Anmendnent right to confrontation under

Crawford v. Washington, 541 U S. 36 (2004). Because there is no

showi ng of wunavailability, Crawford is not inplicated in this
case. Nevertheless, in the course of its unwarranted analysis,
the majority takes an expansive view of when a defendant has had
the opportunity to cross-exam ne, thereby having the effect of
narrowi ng the constitutional right to confrontation afforded
under Crawford. This case can be, and should be, decided on the
rul es of evidence al one.
I
154 Section 908.01(4) excludes several categories of

statenents from the definition of "hearsay.” Anobng those
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exclusions are sonme prior statenents by wtnesses. The rule

provides in rel evant part:

908. 01(4) Statenents which are not hear say. A
statenent is not hearsay if:

(a) Prior statenment by wtness. The declarant
testifies at the trial or hearing and is subject to
cross-exam nation concerning the statenent, and the
statenent is:

1. | nconsi st ent wth t he declarant's
testinmony .

155 The mmjority maintains that Steve Stone's oral
statenents to Chief Stone are not hearsay under 8§ 908.01(4)(a),
for three reasons: (1) because Steve Stone "testified at trial
concerning his statenents to police on the night in question”;
(2) "because he was subject to cross-exam nation”; and (3)
"because the prior oral statenents were inconsistent with his
testinmony at trial." Majority op., 933.

56 It is correct that Steve Stone testified about sone of
his statenments to police and was subject to cross-exam nation.
It is also true that Steve Stone's statenents to Chief Stone
were inconsistent wth his trial testinony. However, the
requi renent under 8 908.01(4) is not sinply that the w tness be
"subject to cross-examnation.” Rather, it demands that the

wi tness be "subject to cross-exam nation concerning the

statenent"” (enphasi s added).

157 The fact that Steve Stone was subject to cross-
exam nation about sone statenents he made to police does not
automatically suffice to show that he was "subject to cross-

exam nation concerning” his oral statenents to Chief Stone.
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Here, Nelis did not have the opportunity to cross-exanm ne him
regarding his statenents to Chief Stone. Nelis had no indication
that Steve Stone had nmade oral statements to Chief Stone, and
that the State woul d seek to introduce such statenments at trial.
158 The mmjority maintains that Nelis was "on notice of
the fact that there would be trial testinmony about what Steve
Stone saw and heard in regard to the alleged sexual assault
incident."” Mjority op., 938. However, the question is whether

Steve Stone was subject to cross-exam nation concerning his

statenents to Chief Stone. Knowing that there would be trial

testinmony regarding sone of Steve Stone's statenents does not
provide notice of the particular oral statements to Chief Stone
that are at issue here, and does not thereby create the
opportunity for cross-exan nation on those statenents.

159 It is inportant to note that the majority's concl usion
that Steve Stone was subject to cross-exani nation concerning the
statenents is not based on Nelis having notice that the
statenents would be introduced. At oral argunent, the State
acknowl edged that the notice argunent was not of sufficient
strength that it could not "hang its hat" on that argunent.
Apparently the majority agrees with the State and |ikew se does
not ultimately "hang its hat"” on any notice argunent.

60 Instead, the mmjority bases its conclusion on the
facts that (1) Steve Stone "testified at trial concerning his
statenents to police on the night in question”; (2) Steve Stone
"was subject to cross-examnation"; and (3) his "prior oral

statenents were inconsistent with his testinony at trial.”
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Majority op., 133. Such an analysis totally ignores an essenti al
part of the text of § 908.04(1) that the declarant nust be
subj ect to cross-exam nation "concerning the statement” to Chief
St one.

61 Being subject to cross-exam nation concerning just any
statenents to just any police officer does not conport with the
plain |anguage of Ws. Stat. 8 908.04(1). | conclude that when
Steve Stone was on the wtness stand, he was not subject to
cross-exam nation concerning his statenents to Chief Stone.

62 This conclusion is buttressed by an exanination of the
rules of evidence that address how a witness is to be exam ned
concerning a prior statement wunder Ws. Stat. 8§ 906.13(2)(a).
That rule provides that a witness nust be given the opportunity,

while testifying, to explain or to deny the statenent:

906. 13 Prior statenents of w tnesses.

(2) Extrinsic evidence of prior inconsistent
statenent of a w tnesses.

(a) Extrinsic evidence of a prior inconsistent
statenent by a witness is not adm ssible unless any of
the followi ng is applicable:

1. The witness was so exam ned while testifying
as to give the witness an opportunity to explain or
deny the statenent.

2. The witness has not been excused from giving
further testinmony in the action.

3. The interests of justice otherw se require.

163 | am not alone in rejecting the analysis of the

majority. Contenplating the fact situation before us, a |eading
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treatise on Wsconsin evidence concludes that for purposes of
Ws. Stat. 8§ 908.04(1), a wtness is not subject to cross-
exam nation "where the prior statenent is never nentioned during
t he exam nation of the witness, the witness is then excused from
testifying, and the statement 1is Jlater proffered through
extrinsic evidence (i.e., another wtness or a docunent)." 7

Daniel D. Blinka, Wsconsin Practice: Evidence 544 (2d ed.

2001) . This conclusion by such sound authority further
underscores why | cannot enbrace the majority's anal ysis.
|1

164 Nevertheless, | think that the majority is correct
that Steve Stone's oral statenents to Chief Stone are not
hearsay, and that they are therefore adm ssible. | conclude that
the statenments are admi ssible because Steve Stone testified at
trial and the defendant chose to rest on a record that is
insufficiently devel oped to show any subsequent unavailability.

65 In addressing whether Steve Stone was subject to
cross-exam nation concerning his statenents to Chief Stone after
Chief Stone's testinony, Nelis now sinply asserts that Steve
Stone was unavailable, and that Nelis had no prior opportunity
to cross-examne him on those statenents. Precluding the
statenents, however, requires nore than the mere assertion that
t he declarant is unavailable, as Nelis does here.

166 At trial, the only objection raised by Nelis regarding
unavailability was based on an assertion that Steve Stone was
unavai l abl e due to his lack of nenory. Apparently he was unable

to recall sone of the details of his statements given to the
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police. Now, however, Nelis raises the argunent that Steve Stone
was unavail abl e due to his absence fromthe trial

167 Ws. Stat. § 908.04 sets forth what the record nust
reflect in order to show "unavailability" for the purpose of
admtting out-of-court statements into evidence. It provides in

rel evant part:

908.04. Hearsay exceptions; declarant unavail abl e;
definition of unavailability.

(1) "Unavailability as a wtness" i ncl udes
situations in which the decl arant:

(a) Is exenpted by ruling of the judge on the
ground of privilege from testifying concerning the
subject matter of the declarant's statenent; or

(b) Persists in refusing to testify concerning
the subject matter of the declarant's statenent
despite an order of the judge to do so; or

(c) Testifies to a lack of nenory of the subject
matter of the declarant's statement; or

(d) Is unable to be present or to testify at the
heari ng because of death or then existing physical or
mental illness or infirmty; or

(e) Is absent from the hearing and the proponent
of the declarant's statenent has been wunable to
procure the declarant's attendance by process or other
reasonabl e neans.

168 Typically, t he party i nvoki ng t he concept of
unavailability wll be the proponent of the evidence. This,
however, is no typical <case. Here the proponent of the
statenents did not assert unavailability because the prosecution
did not believe the witness was unavail able. The statenents were
offered by the prosecution as prior inconsistent statenents, a

category that relies on availability. Ws. Stat. § 908.01(4)(a).

6
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69 Under the circunstances of this case, it appears
il ogical that the burden of developing the record on

unavailability is on the party that asserts Stone was avail abl e.

Rather, | conclude that it is the burden of the defense to nmake
a specific enough objection to allow the record to be devel oped.

170 Here, there is an evidentiary vacuum There is no
indication in the record that Steve Stone was unavailable for
further cross-examnation after finishing his testinony, or that
any efforts were made to recall him The record is utterly
silent as to where Steve Stone was after the circuit court told
himthat he could step down. W note that there is no indication
that he was excused from testifying. W do not know if he
remai ned in the courtroom if he went hone and stayed there such
that he m ght have been readily recalled to the stand, or if he
di sappeared fromthe face of the earth, nmaking hi munavail abl e.

171 Likewise, there is no indication in the record that
Nelis nade any attenpt to procure Steve Stone's attendance.
Nelis makes no argunent that Steve Stone is exenpted by
privilege, that he would refuse to testify on the subject matter
of his statenents to Chief Stone, or that he would testify as to
| ack of know edge of the subject matter of his statenents to
Chief Stone. See Ws. Stat. § 908.04(1).

172 We are left with a record that on its face indicates
avai lability. The contention that Steve Stone was not subject to
cross-exam nation concerning his statenents to Chief Stone after
Chief Stone testified nust rest upon the claimthat Steve Stone

was unavailable. Steve Stone was available prior to Chief
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Stone's testinony, and there is no indication in the record that
Steve Stone becane unavail able after Chief Stone's testinony or
that Nelis attenpted to procure Steve Stone for cross-
exam nation. Thus, Nelis chose to rest on a record that is
insufficiently devel oped to denonstrate any subsequent
unavailability. | conclude that because Steve Stone testified at
trial and that the record fails to denbnstrate any subsequent
unavai lability, the statenents are adm ssible under § 908.01(4)
because they are not hearsay.
11

173 1 would end the inquiry there. Since there is no
showi ng of wunavailability, Crawford is not inplicated. Crawford
applies to the adm ssion of statenents from w tnesses who are
"absent from trial" and unavailable to testify. Crawford, 541
U S at 59. Even the majority acknow edges that the case is not
really about Crawford. Majority op., 128.

174 Where a case is not really about a constitutional
right, then we ought not neke determ nations about inportant
aspects of that right. It is unwise for courts to unnecessarily
address constitutional issues when the case can be disposed of
on other grounds. ("Normally this court wll not address a
constitutional issue if the case can be disposed of on other

grounds."” State v. Hale, 2005 W 7, 9142, 277 Ws. 2d 593, 691

N. W2d 637; see also State v. Manuel, 2005 W 75, 925 n.4, 281

Ws. 2d 554, 697 N.W2d 811.)
175 The mjority, though, does not end its inquiry.

Instead, it engages in an analysis of Nelis’ right to
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confrontation under Crawford. However, Crawford concerns very
different circunstances. Moreover, the majority's discussion
appears to needl essly narrow Crawf ord.

176 In Crawfiord, the state introduced a recorded statenent
made to police by the defendant's wife. 541 U S. at 39-40.
Because of the marital privilege, the defendant's wfe was
unavail able to testify at the trial. Id. at 40. The Suprene
Court determned that the recorded statenent was i nadm ssible.
It held that in order for the state to introduce testinonial
statenents by persons who do not appear at trial, the Sixth
Amendnent right to confrontation demands that the declarant be
unavai l abl e and that the defendant have had a prior opportunity
for cross-examnation. Id. at 68. Thus, the issue in Crawford
was whether the state could introduce a testinonial statenent by
a declarant who was unavailable and had not appeared at trial.
In the present case, Steve Stone did appear at trial, and there
is no indication in the record that he was unavail able after the
court told himthat he could "step down." This is therefore not
a Crawford case.

177 Rather than sinply noting that this is not a Crawford
case, the majority concludes that for the purposes of Crawford,
Nelis had sufficient opportunity to cross-exanm ne Steve Stone
regarding his statenents to Chief Stone. It cites to a footnote
in Ctawford stating that "when the declarant appears for cross-
examnation at trial, the Confrontation Cause places no

constraints at all on the use of his [or her] prior testinonial

statenents.” Mjority op., 143 (citing Crawford, 541 U S. at 59
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n.9). Although the majority recognizes that the nmeaning of "the
decl arant appears for cross-examnation at trial,"” is unclear,
it concludes that Steve Stone's appearance suffices. 1d., 146.

178 This conclusion is unwarranted and unnecessary. As
earlier noted, Nelis did not cross-exanm ne Steve Stone regarding
his statenents to Chief Stone because Nelis had no notice that
such oral statenents would be introduced. Mre inportantly,
Crawford did not involve a witness who appeared at trial, and it
did not contenplate a situation, such as the one here, in which
a witness is cross-exam ned concerning sone statenents, and in
which the State introduces other statenments by the wi tness after
the witness steps down. Crawford therefore |leaves a gap wth
regard to cases like this one.?

179 Because the mpjority takes an expansive view of when a
def endant has had the opportunity to cross-exan ne a declarant
under Crawford, it has the effect of answering questions that
are not before us, thereby narrowing Crawford. Specifically, the

majority's view would allow the State to introduce Steve Stone's

statenents to Chief Stone, even if Nelis could denpnstrate that

! The najority notes that "a witness is ordinarily regarded
as subject to cross-exam nation when he [or she] is placed on

the stand, under oath, and responds wllingly to questions."”
Majority op., 143 (citing United States v. Omens, 484 U.S. 554,
561 (1988)(enphasis added)(internal quotations omtted)). It

fails to acknow edge, however, that this case may not be
"ordinary."

10
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Steve Stone was subsequently unavail able,? and even where Nelis
had no indication that the State would seek to introduce Steve
Stone's statements to Chief Stone. |1 am not certain that
admtting the statenents wunder such circunstances would be

consistent with Nelis' right to confrontation under Crawford.?

Because that is not the case before us, | would not reach the
guesti on.
80 In sum | disagree with the majority's conclusion that

because Steve Stone was cross-examned, it follows that he was
cross-exam ned concerning his statements to Chief Stone. Rather

I concl ude t hat t he statenments are adm ssi bl e under
Ws. Stat. 8§ 908.04(1) because Steve Stone testified at tria

and Nelis chose to rest on a record that is insufficiently
devel oped to show any subsequent wunavailability. Further, |
determ ne that because Crawford is not inplicated here, the
maj ority undertakes an unwarranted constitutional analysis that
has the effect of narrowng the constitutional right to
confrontation af f orded under Cr awf or d. Accordi ngly, I

respectfully concur.

2 The mmjority indicates that whether "Steve Stove was
unavai l able for further <cross-examnation after his earlier

testinmony at trial" is "not necessary to our holding." Mijority
op., T47. As noted in the text, whether Steve Stone becane
unavail able after his initial testinony may well inpact the

proper outcone of the case.

3 At oral argument, the State conceded that the court of
appeal s’ analysis—the very analysis now enbraced by the
maj ority—+s inadequate for confrontation purposes. See State v.
Nelis, No. 2005AP1920-CR, wunpublished slip op., 27 (Ws. C
App. May 4, 2006).

11
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181 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.

12
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