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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed per  cur i am deci s i on of  t he Cour t  of  Appeal s, 1 

af f i r mi ng t he deci s i on of  t he Ashl and Count y Ci r cui t  Cour t ,  

Judge Rober t  E.  Eat on pr esi di ng,  whi ch ent er ed a j udgment  of  

convi ct i on f ol l owi ng a j ur y t r i al  agai nst  Samuel  Nel i s ( Nel i s)  

as a r epeat  of f ender ,  on one count  each of  bat t er y,  aggr avat ed 

bat t er y,  and second- degr ee sexual  assaul t  by use of  f or ce.  

                                                 
1 St at e v.  Nel i s,  No.  2005AP1920- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  May 4,  2006) .  
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¶2 I n hi s pet i t i on f or  r evi ew,  Nel i s c l ai ms t hat  or al  

st at ement s wer e er r oneousl y admi t t ed as pr i or  i nconsi st ent  

st at ement s,  t hat  t he St at e of  Wi sconsi n ( St at e)  di d not  di scl ose 

such or al  st at ement s i n advance,  and f ur t her ,  t hat  hi s r i ght  t o 

conf r ont at i on under  Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004)  

was vi ol at ed.   Nel i s c l ai ms t hat  al l  of  t hi s occur r ed because 

Chi ef  J i m St one of  t he Bad Ri ver  Pol i ce Depar t ment  ( Pol i ce Chi ef  

St one)  was per mi t t ed t o t est i f y at  hi s t r i al ,  as t o al l eged or al  

st at ement s of  anot her  wi t ness,  St eve St one.   St eve St one had 

pr evi ousl y t est i f i ed at  Nel i s '  t r i al  concer ni ng t he sexual  

assaul t  i nci dent  and hi s st at ement s t o t he pol i ce on t he ni ght  

of  t he i nci dent .  

¶3 We hol d t hat  t he or al  st at ement s of  St eve St one wer e 

pr oper l y admi t t ed as pr i or  i nconsi st ent  st at ement s of  a wi t ness 

i n accor d wi t h Wi s.  St at .  § 908. 01( 4) ( a) ( 2003- 04) , 2 and t hat  t he 

St at e was not  r equi r ed t o di scl ose such or al  st at ement s i n 

advance.   We f ur t her  hol d t hat  Nel i s '  r i ght  t o conf r ont at i on,  as 

expl ai ned i n Cr awf or d,  was not  v i ol at ed because St eve St one 

t est i f i ed at  t r i al  about  t he sexual  assaul t  i nci dent  and hi s 

st at ement s t o t he pol i ce,  and was subj ect  t o cr oss- exami nat i on 

concer ni ng t hose st at ement s.   The r ecor d does not  est abl i sh t hat  

he became unavai l abl e f or  r ecal l  t o t he s t and af t er  he 

t est i f i ed.  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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¶4 The deci s i on of  t he cour t  of  appeal s i s t her ef or e 

af f i r med.  

I  

¶5 Nel i s was convi ct ed of  bat t er y,  aggr avat ed bat t er y,  

and second degr ee sexual  assaul t ,  f ol l owi ng a j ur y t r i al  t hat  

was hel d on August  23 and 24,  2004,  i n Ashl and Count y Ci r cui t  

Cour t ,  Judge Rober t  E.  Eat on pr esi di ng.   The t hr ee char ges f or  

whi ch Nel i s was convi ct ed ar ose f r om i nci dent s i nvol v i ng hi s  

gi r l f r i end,  Di ane S.   The f i r st  char ge of  bat t er y ar ose f r om an 

i nci dent  i n Febr uar y 2004,  i n whi ch Nel i s al l egedl y t hr ew a f ul l  

beer  can and st r uck Di ane S.  i n t he head.   The aggr avat ed 

bat t er y char ge ar ose f r om an i nci dent  a f ew days l at er  i n whi ch 

Nel i s al l egedl y punched Di ane S.  i n t he f ace,  r esul t i ng i n bl ack 

eyes,  a swol l en f ace,  and bl ur r ed vi s i on i n her  l ef t  eye.   The 

sexual  assaul t  char ge ar ose f r om a t hi r d i nci dent  i n Febr uar y 

2004,  i n whi ch Nel i s al l egedl y choked Di ane S.  and f or ced her  t o 

have sexual  i nt er cour se wi t h hi m.  

¶6 At  t r i al ,  t he St at e' s pr i mar y wi t ness wi t h r egar d t o 

t he sexual  assaul t  char ge was Di ane S.     Di ane S.  t est i f i ed 

t hat ,  on t he day of  t he sexual  assaul t  i nci dent ,  she and Nel i s  

wer e at  Amy Jenson' s house i n t he c i t y of  Ashl and.   Di ane S.  

sai d t hat  she accused Nel i s of  shoot i ng up dr ugs,  and t hen went  

i nt o a bedr oom so t hat  she coul d exami ne Nel i s '  ar ms f or  needl e 

t r acks.   Accor di ng t o Di ane S. ' s t est i mony,  Nel i s choked her  

whi l e t hey wer e i n t he bedr oom.   Di ane S.  t hen wal ked out  of  t he 

bedr oom and encount er ed Davi d St one,  who suggest ed t hat  Di ane S.  

go i nt o Amy Jenson' s r oom.  
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¶7 Di ane S.  sai d t hat  she decl i ned Davi d St one' s 

suggest i on and went  back i nt o t he r oom wher e Nel i s was.   She 

sai d t hat  Nel i s want ed t o have sex wi t h her ,  but  she r ef used.   

Di ane S.  t est i f i ed t hat  Nel i s t hen punched her  i n t he mout h and 

choked her  agai n.   She was bl eedi ng and scr eamed at  Nel i s t o get  

of f  her .   Di ane S.  sai d t hat  Nel i s t hen r i pped of f  her  j eans and 

had i nt er cour se wi t h her .   Di ane S.  f ur t her  t est i f i ed t hat  a man 

hear d her  scr eami ng and came i nt o t he bedr oom t o see i f  she was 

al r i ght .   On cr oss- exami nat i on,  Di ane S.  t est i f i ed t hat  she and 

Nel i s had had consensual  sexual  i nt er cour se i n t he past ,  but  

t hat  she di d not  consent  t o sexual  i nt er cour se dur i ng t hi s 

i nci dent .  

¶8 On t he mor ni ng of  t he f i r st  day of  t r i al ,  t he St at e 

i nf or med t he cour t  t hat  i t  had subpoenaed St eve St one t o appear  

as a t r i al  wi t ness,  but  he had not  appear ed.   The St at e asked 

t he cour t  t o i ssue a mat er i al  wi t ness war r ant .   I n r esponse t o 

t he cour t ' s  i nqui r y r egar di ng t he t est i mony t hat  St eve St one 

woul d pr ovi de,  t he pr osecut or  sai d t hat  St eve St one had pr ovi ded 

a st at ement  t hat  he had wal ked i nt o t he bedr oom dur i ng t he 

al l eged sexual  assaul t ,  t hat  he had seen Nel i s on t op of  Di ane 

S. ,  and t hat  Di ane S.  had been cr yi ng and had a bl oody f ace.   

The ci r cui t  cour t  gr ant ed t he St at e' s r equest  and i ssued a 

mat er i al  wi t ness war r ant  f or  St eve St one.  

¶9 I n i t s openi ng st at ement ,  t he St at e t ol d t he j ur y 

about  t est i mony t hat  i t  woul d hear :  

You ar e act ual l y goi ng t o hear  f r om a wi t ness who 
hear d Di ane cr y,  whi mper .   And he got  up and he wal ked 
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i nt o t he bedr oom and he saw Sam on t op of  Di ane as 
Di ane was cr yi ng and as she was bl eedi ng f r om her  f ace 
and whi mper i ng.   And at  t hat  t i me Sam got  of f  her  and 
t hat  i nci dent  was over .  

¶10 St eve St one was not  cal l ed as a wi t ness on t he f i r st  

day of  Nel i s '  t r i al ,  but  t he cour t  r emi nded St eve St one t hat  he 

was st i l l  under  subpoena and t hat  he was out  on bond.   The next  

day,  t he St at e cal l ed St eve St one as a wi t ness.   St eve St one 

t est i f i ed t hat  he " k i nd of "  r emember ed t al k i ng t o l aw 

enf or cement  of f i cer s af t er  t he al l eged sexual  assaul t  i nci dent  

i nvol v i ng Nel i s and Di ane S.   He sai d he r emember ed t el l i ng l aw 

enf or cement  of f i cer s t hat  he hear d a noi se and went  t o check i t  

out .   He sai d t hat  when he l ooked i n t he bedr oom,  Nel i s and 

Di ane S.  wer e t oget her ,  but  he deni ed t hat  Nel i s was on t op of  

Di ane S.  

¶11 St eve St one t est i f i ed t hat  he di d not  r emember  t el l i ng 

l aw enf or cement  of f i cer s t hat  Di ane S.  was a bl oody mess,  but  

sai d t hat  she was " pr et t y banged up. "   He di d not  r emember  

whet her  Di ane S.  was cr yi ng or  bl eedi ng.   On cr oss- exami nat i on,  

St eve St one sai d t hat  he f el t  pr essur ed t o gi ve a st at ement  t o 

t he pol i ce.   He sai d t hat  someone el se wr ot e out  t he st at ement ,  

and t hat  he si gned i t  wi t hout  r eadi ng i t .   St eve St one sai d t hat  

he di d not  want  t o gi ve a st at ement  t o t he pol i ce because Nel i s 

i s hi s f r i end,  and he di d not  want  t o be i nvol ved.   At  t he 

concl usi on of  St eve St one' s t est i mony,  t he cour t  t ol d hi m t hat  

he coul d " st ep down. "  

¶12 The St at e t hen cal l ed as a wi t ness Tony Wi l l i ams 

( Wi l l i ams) ,  a sher i f f ' s  deput y  f or  Ashl and Count y.   Wi l l i ams 
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t est i f i ed t hat  when he went  t o Amy Jenson' s house t o execut e a 

sear ch war r ant  seeki ng evi dence of  a sexual  assaul t ,  he asked 

St eve St one i f  he woul d gi ve a wr i t t en st at ement .   Wi l l i ams 

t est i f i ed t hat  St eve St one asked Wi l l i ams t o wr i t e t he st at ement  

down f or  hi m,  because hi s handwr i t i ng was not  good.  

¶13 Af t er  Wi l l i ams wr ot e down t he st at ement ,  he r ead i t  

back t o St eve St one,  who conf i r med t hat  t he st at ement  was 

cor r ect ,  and St eve St one si gned i t .   Wi l l i ams t hen r ead St eve 

St one' s st at ement :  

The ni ght  Sam [ Nel i s]  and hi s gi r l f r i end wer e her e I  
hear d muf f l ed sounds comi ng f r om t he back bedr oom.   I  
went  t o check on her .   She was a bl oody mess.  I  hear d 
scuf f l i ng ar ound.   She was bl oody and cr yi ng.   When I  
t ur ned on t he l i ght s ever yt hi ng st opped.   I  was passed 
out  but  t he noi se f r om t he back r oom woke me up.   The 
noi se was not  r i ght .  

¶14 The St at e t hen cal l ed Pol i ce Chi ef  St one t o t est i f y.   

Pol i ce Chi ef  St one t est i f i ed t hat  he accompani ed Wi l l i ams t o t he 

home of  Amy Jenson and spoke wi t h St eve St one about  t he i nci dent  

i nvol v i ng Nel i s and Di ane S.   Pol i ce Chi ef  St one sai d t hat  he 

di d not  t ake a wr i t t en st at ement  or  make a r ecor d because St eve 

St one was goi ng t o gi ve a st at ement  t o Wi l l i ams.  

¶15 When t he St at e quest i oned Pol i ce Chi ef  St one about  

what  St eve St one had t ol d hi m,  counsel  f or  Nel i s obj ect ed on 

hear say gr ounds.   The pr osecut or  r esponded t hat  St eve St one' s 

st at ement  was an i nconsi st ent  st at ement .   The cour t  t hen t ol d 

t he pr osecut or  t o di r ect  t he quest i on t o t he par t  of  t he 

st at ement  t hat  was i nconsi st ent  wi t h St eve St one' s t est i mony.    
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¶16 Accor di ng t o Pol i ce Chi ef  St one,  St eve St one sai d t hat  

he hear d moani ng sounds and t hen hear d Di ane S.  say " no"  and 

" st op,  st op. "   St eve St one t hen went  i nt o t he bedr oom and saw 

Nel i s on t op of  Di ane S. ,  and Di ane S.  was st r uggl i ng t o get  

away f r om Nel i s.   St eve St one t hen saw t hat  Di ane S. ' s f ace was 

bl eedi ng.  

¶17 Nel i s '  counsel  t hen obj ect ed t o Pol i ce Chi ef  St one' s 

t est i mony r egar di ng St eve St one' s or al  st at ement  on 

const i t ut i onal  gr ounds.   He ar gued t hat  t he admi ssi on of  t he 

st at ement s v i ol at ed Nel i s '  r i ght  t o conf r ont at i on under  

Cr awf or d,  because St eve St one was " unavai l abl e, "  s i nce he 

t est i f i ed ear l i er  and coul d not  r emember  some det ai l s of  hi s 

st at ement  t o t he pol i ce.  

¶18 The ci r cui t  cour t  r ul ed t hat  t her e was no vi ol at i on of  

Nel i s '  r i ght  t o conf r ont at i on because St eve St one was avai l abl e 

f or  cr oss- exami nat i on,  when he had t est i f i ed ear l i er  i n t he 

t r i al .   The cour t  r easoned t hat  Nel i s had ampl e oppor t uni t y t o 

ask al l  t he quest i ons t hat  he want ed of  St eve St one.  

¶19 Davi d St one,  a wi t ness f or  t he def ense,  of f er ed 

t est i mony r el evant  t o t he sexual  assaul t  char ge.   Davi d St one 

t est i f i ed t hat  Nel i s and Di ane S.  had been ar gui ng.   Davi d St one 

sai d t hat  when t he ar gument  ended,  Di ane S.  went  t o bed,  but  

l at er  came out  of  t he bedr oom cr yi ng and angr y.   He t est i f i ed 

t hat  Di ane S.  went  back i nt o t he bedr oom wi t h Nel i s,  and never  

sai d anyt hi ng about  Nel i s assaul t i ng her .  

¶20 Nel i s ar gued at  t r i al  t hat  t he evi dence di d not  show 

t hat  he and Di ane S.  had sexual  i nt er cour se on t he ni ght  at  
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i ssue.   He f ur t her  ar gued t hat ,  even i f  t hey di d have sexual  

i nt er cour se t hat  ni ght ,  i t  was consensual .  

¶21 The j ur y f ound Nel i s gui l t y of  bat t er y,  aggr avat ed 

bat t er y,  and second- degr ee sexual  assaul t .   The ci r cui t  cour t  

sent enced Nel i s t o concur r ent  sent ences of  t wo year s ( one year  

of  i ni t i al  conf i nement  and one year  of  ext ended super vi s i on) ,  

s i x year s ( f our  year s of  i ni t i al  conf i nement  and t wo year s of  

ext ended super vi s i on) ,  and t went y- f i ve year s ( f i f t een year s of  

i ni t i al  conf i nement  and t en year s of  ext ended super vi s i on) ,  on 

t he t hr ee count s,  r espect i vel y.  

¶22 Nel i s f i l ed a post - convi ct i on mot i on pur suant  t o 

Wi s.  St at .  § ( Rul e)  809. 30,  r equest i ng di smi ssal  of  t he char ges 

agai nst  hi m and a new t r i al .   The ci r cui t  cour t  deni ed Nel i s '  

post - convi ct i on mot i on.   Nel i s  appeal ed t he ci r cui t  cour t ' s  

deni al  of  hi s post - convi ct i on mot i on,  and ar gued on appeal  t hat  

St eve St one' s or al  st at ement s shoul d not  have been admi t t ed as 

pr i or  i nconsi st ent  st at ement s,  and t hat  t he admi ssi on of  t hose 

st at ement s v i ol at ed hi s r i ght  t o conf r ont at i on,  s i nce St eve 

St one was unavai l abl e t o t est i f y about  t he or al  st at ement s gi ven 

t o Pol i ce Chi ef  St one.  

¶23 The cour t  of  appeal s af f i r med t he deci s i on of  t he 

c i r cui t  cour t  and hel d t hat  t he admi ssi on of  t he or al  st at ement s 

di d not  v i ol at e Nel i s '  Si xt h Amendment  r i ght  t o conf r ont at i on 

because St eve St one t est i f i ed at  t r i al  and was f ul l y avai l abl e 

f or  cr oss- exami nat i on,  and t hat  t he st at ement s he gave t o t he 

pol i ce wer e not  pr esent ed unt i l  af t er  he had gi ven i nconsi st ent  

i n- cour t  t est i mony.   The cour t  of  appeal s al so not ed t hat  Nel i s '  
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at t or ney was abl e t o cr oss- exami ne Pol i ce Chi ef  St one f ul l y i n 

r egar d t o St eve St one' s pr i or  st at ement s.  

¶24 Nel i s f i l ed a pet i t i on f or  r evi ew i n t hi s cour t ,  and 

we gr ant ed t he pet i t i on f or  r evi ew.   Nel i s c l ai ms t hat  hi s r i ght  

t o conf r ont at i on under  Cr awf or d was vi ol at ed when Pol i ce Chi ef  

St one was per mi t t ed t o t est i f y as t o undi scl osed or al  st at ement s 

of  St eve St one,  under  t he gui se of  pr i or  i nconsi st ent  

st at ement s,  af t er  St eve St one had been excused as a wi t ness.  

I I  

¶25 Si nce Nel i s r ai ses t he i ssue of  whet her  hi s r i ght  t o 

conf r ont at i on was vi ol at ed,  we must  f i r st  det er mi ne whet her  t he 

or al  st at ement s of  St eve St one,  as t est i f i ed t o by Pol i ce Chi ef  

St one,  wer e admi ssi bl e under  t he r ul es of  evi dence i n Wi sconsi n.   

St at e v.  Toml i nson,  2002 WI  91,  ¶41,  254 Wi s.  2d 502,  648 N. W. 2d 

367.  

¶26 The quest i on of  whet her  t he c i r cui t  cour t  er r ed when 

i t  admi t t ed such evi dence i s subj ect  t o an er r oneous exer ci se of  

di scr et i on st andar d.   St at e v.  James,  2005 WI  App 188,  ¶8,  285 

Wi s.  2d 783,  703 N. W. 2d 727;  Mar t i ndal e v.  Ri pp,  2001 WI  113,  

¶28,  246 Wi s.  2d 67,  629 N. W. 2d 698.   The ci r cui t  cour t s have 

" br oad di scr et i on t o admi t  or  excl ude evi dence[ , ]  .  .  .  [ and]  we 

wi l l  upset  t hei r  deci s i ons onl y wher e t hey have er r oneousl y 

exer ci sed t hat  di scr et i on. "   James,  285 Wi s.  2d 783,  ¶8 

( c i t at i ons omi t t ed) .  

¶27 I f  St eve St one' s st at ement s wer e admi ssi bl e under  t he 

r ul es of  evi dence,  t hen we must  r esol ve whet her  t he admi ssi on of  

t hose st at ement s v i ol at ed Nel i s '  r i ght  t o conf r ont at i on.   St at e 
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v.  Manuel ,  2005 WI  75,  ¶25,  281 Wi s.  2d 554,  697 N. W. 2d 811.   

Whet her  t he admi ssi on of  hear say evi dence vi ol at ed a def endant ' s  

r i ght  t o conf r ont at i on pr esent s a quest i on of  l aw,  whi ch we 

r evi ew de novo.   I d.  ( c i t i ng St at e v.  Weed,  2003 WI  85,  ¶10,  263 

Wi s.  2d 434,  666 N. W. 2d 485) .  

I I I  

¶28 Thi s case r eal l y i nvol ves evi dent i ar y i ssues and does 

not  r equi r e a det ai l ed anal ysi s  of  t he Uni t ed St at es Supr eme 

Cour t ' s  deci s i on i n Cr awf or d,  541 U. S.  36.   The St at e ar gues 

t hat  St eve St one' s or al  st at ement s wer e not  hear say,  but  wer e 

admi ssi bl e under  Wi s.  St at .  § 908. 01( 4) ( a)  as pr i or  i nconsi st ent  

st at ement s.   Sect i on 908. 01( 4) ( a) 3 pr ovi des t hat  a pr i or  

i nconsi st ent  st at ement  i s not  hear say and i s admi ssi bl e i f  t he 

                                                 
3 Wi sconsi n St at .  § 908. 01( 4) ( a)  st at es i n r el evant  par t :  

( 4)  St at ement s whi ch ar e not  hear say.  A st at ement  
i s not  hear say i f :  

( a)  Pr i or  st at ement  by wi t ness.  The decl ar ant  
t est i f i es at  t he t r i al  or  hear i ng and i s subj ect  t o 
cr oss- exami nat i on concer ni ng t he st at ement ,  and t he 
st at ement  i s:  

1.  I nconsi st ent  wi t h t he decl ar ant ' s t est i mony,  
or  

2.  Consi st ent  wi t h t he decl ar ant ' s t est i mony and 
i s of f er ed t o r ebut  an expr ess or  i mpl i ed char ge 
agai nst  t he decl ar ant  of  r ecent  f abr i cat i on or  
i mpr oper  i nf l uence or  mot i ve,  or  

3.  One of  i dent i f i cat i on of  a per son made soon 
af t er  per cei v i ng t he per son.  .  .  .  

 



No.  2005AP1920- CR   

 

11 
 

decl ar ant  " t est i f i es at  t he t r i al  or  hear i ng and i s subj ect  t o 

cr oss- exami nat i on concer ni ng t he st at ement ,  and t he st at ement  

i s:  ( 1)  i nconsi st ent  wi t h t he decl ar ant ' s t est i mony.  .  .  . "  

¶29 Nel i s does not  ar gue t hat  St eve St one' s st at ement s 

wer e consi st ent  wi t h hi s ear l i er  t est i mony at  t r i al ,  but  r at her  

he cont ends t hat  St eve St one' s or al  st at ement s t o Pol i ce Chi ef  

St one wer e not  admi ssi bl e as pr i or  i nconsi st ent  st at ement s due 

t o t he l ack of  cr oss- exami nat i on,  and wer e not  admi ssi bl e under  

any of  t he hear say except i ons.   Nel i s asser t s t hat  St eve St one 

was not  subj ect  t o cr oss- exami nat i on concer ni ng hi s or al  

st at ement s t o t he pol i ce because such st at ement s wer e not  

di scl osed unt i l  Pol i ce Chi ef  St one t est i f i ed.   Nel i s ar gues t hat  

St eve St one was not ,  " subj ect  t o cr oss- exami nat i on"  concer ni ng 

hi s or al  st at ement s and t hat  hi s st at ement s wer e,  t her ef or e,  

i nadmi ssi bl e.   Wi s.  St at .  § 908. 01( 4) ( a) .  

¶30 Nel i s f ur t her  ar gues t hat  St eve St one' s or al  

st at ement s wer e i nadmi ssi bl e under  Wi s.  St at .  § 906. 13( 2) ( a) .   

Sect i on 906. 13( 2) ( a)  pr ovi des:  

Ext r i nsi c evi dence of  a pr i or  i nconsi st ent  
st at ement  by a wi t ness i s not  admi ssi bl e unl ess 
any of  t he f ol l owi ng i s appl i cabl e:  

1.  The wi t ness was so exami ned whi l e 
t est i f y i ng as t o gi ve t he wi t ness an oppor t uni t y  
t o expl ai n or  deny t he st at ement .  

2.   The wi t ness has not  been excused f r om 
gi v i ng f ur t her  t est i mony i n t he act i on.  

3.   The i nt er est s of  j ust i ce ot her wi se 
r equi r e.  
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¶31 The St at e ar gues t hat  Nel i s di d not  obj ect  at  t r i al  t o 

t he admi ssi on of  t he st at ement s on t he gr ound of  

Wi s.  St at .  § 906. 13( 2) ( a) ,  and t her ef or e wai ved t hat  i ssue.   See 

St at e v.  Huebner ,  2000 WI  59,  ¶10,  235 Wi s.  2d 486,  611 N. W. 2d 

727 ( " I t  i s  a f undament al  pr i nci pl e of  appel l at e r evi ew t hat  

i ssues must  be pr eser ved at  t he c i r cui t  cour t . " ) .   The St at e 

cont ends t hat  Nel i s '  obj ect i on t hat  t he or al  st at ement s of  St eve 

St one wer e hear say was i nsuf f i c i ent  t o pr eser ve Nel i s '  c l ai m now  

t hat  t he st at ement s wer e i nadmi ssi bl e under  § 906. 13( 2) ( a) .   We 

agr ee wi t h t he St at e' s ar gument  t hat  Nel i s '  obj ect i on t o t he 

or al  st at ement s was not  speci f i c enough t o pr eser ve hi s c l ai m 

t hat  t he admi ssi on of  St eve St one' s or al  st at ement  cont r avened 

§ 906. 13( 2) ( a) .   An obj ect i on i s suf f i c i ent  t o pr eser ve an i ssue 

f or  appeal ,  i f  i t  appr i ses t he cour t  of  t he speci f i c  gr ounds 

upon whi ch i t  i s  based.   I n I nt er est  of  Cor ey J. G. ,  215 Wi s.  2d 

395,  405,  572 N. W. 2d 845 ( 1998) .   A gener al  obj ect i on t hat  does 

not  i ndi cat e t he speci f i c  gr ounds f or  i nadmi ssi bi l i t y  of  

evi dence wi l l  not  suf f i ce t o pr eser ve t he obj ect or ' s r i ght  t o 

appeal .   St at e v.  Tut l ewski ,  231 Wi s.  2d 379,  384,  605 N. W. 2d 

561 ( Ct .  App.  1999) .  

¶32 Fur t her ,  we ar e sat i sf i ed t hat  Pol i ce Chi ef  St one' s 

t est i mony r egar di ng St eve St one' s or al  st at ement s t o t he pol i ce 

was not  hear say,  s i nce such st at ement s wer e pr oper l y admi ssi bl e 

as pr i or  i nconsi st ent  st at ement s under  

Wi s.  St at .  § 908. 01( 4) ( a) .   Dur i ng di r ect  exami nat i on by t he 

St at e,  St eve St one t est i f i ed t hat  he di d not  see Nel i s on t op of  
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Di ane S.  when he ent er ed t he bedr oom,  and t hat  he di d not  

r emember  whet her  Di ane S.  was cr yi ng or  bl eedi ng.  

¶33 Pol i ce Chi ef  St one l at er  t est i f i ed t hat  St eve St one 

t ol d hi m t hat  he had seen Nel i s on t op of  Di ane S. ,  and t hat  

Di ane S.  was cr yi ng and bl eedi ng.   St eve St one' s or al  st at ement s 

gi ven t o Pol i ce Chi ef  St one wer e not  hear say.   Rat her ,  t he 

st at ement s wer e admi ssi bl e under  Wi s.  St at .  § 908. 01( 4) ( a) ,  

because St eve St one was a t est i f y i ng wi t ness who t est i f i ed at  

t r i al  concer ni ng hi s st at ement s t o t he pol i ce on t he ni ght  i n 

quest i on,  because he was subj ect  t o cr oss- exami nat i on concer ni ng 

t hose st at ement s,  and because t he pr i or  or al  s t at ement s wer e 

i nconsi st ent  wi t h hi s t est i mony at  t r i al .  

¶34 Dur i ng t he di r ect  exami nat i on of  Pol i ce Chi ef  St one,  

Nel i s '  counsel  obj ect ed t o t he or al  st at ement s of  St eve St one on 

t he gr ounds t hat  t he st at ement s wer e i nadmi ssi bl e pur suant  t o 

Wi s.  St at .  § 908. 04( 1) ( c) ,  c l ai mi ng t hat  St eve St one was 

unavai l abl e,  t hus not  " subj ect  t o cr oss- exami nat i on, "  and t hat  

t he st at ement  v i ol at ed Nel i s '  conf r ont at i on r i ght  under  

Cr awf or d,  541 U. S.  36.   Nel i s '  counsel  di d not ,  however ,  obj ect  

on t he gr ound of  Wi s.  St at .  § 906. 13( 2) ( a) .   We ar e sat i sf i ed 

t hat ,  because Nel i s di d not  obj ect  t o t he admi ssi bi l i t y  of  St eve 

St one' s or al  st at ement s on t he gr ound of  § 906. 13( 2) ( a) ,  such 

ar gument  was wai ved f or  f ai l ur e t o st at e i t  wi t h suf f i c i ent  

speci f i c i t y bef or e t he c i r cui t  cour t .   St at e v.  Gi vens,  217 Wi s.  

2d 180,  195,  580 N. W. 2d 340 ( Ct .  App.  1998) .  

¶35 Nel i s ar gues t hat ,  dur i ng pr et r i al  pr oceedi ngs,  he 

demanded t hat  t he St at e pr ovi de any st at ement s of  wi t nesses 
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whi ch i t  i nt ended t o i nt r oduce at  t r i al .   Nel i s c l ai ms t hat  t he 

St at e never  di scl osed any or al  st at ement s by St eve St one,  nor  

di d i t  summar i ze any such or al  st at ement s i n wr i t i ng.  

¶36 The St at e ar gues t hat  i t  was not  r equi r ed t o di scl ose 

t o Nel i s t he or al  st at ement s t hat  St eve St one gave t o Pol i ce 

Chi ef  St one,  nor  was i t  r equi r ed t o r educe such or al  st at ement s 

t o wr i t i ng.   The St at e cont ends t hat  i t s dut y t o di scl ose was 

l i mi t ed t o t he dut i es l i s t ed i n t he di scover y and i nspect i on 

st at ut e,  i n t hi s  case speci f i cal l y Wi s.  St at .  § 971. 23,  and t hat  

Nel i s di d not  expand t he St at e' s obl i gat i on mer el y t hr ough hi s 

di scover y demand.  

¶37 We ar e sat i sf i ed t hat  t he St at e compl i ed wi t h i t s 

di scover y obl i gat i ons under  Wi s.  St at .  § 971. 23.   We agr ee wi t h 

t he St at e' s ar gument  t hat  i t  was not  r equi r ed by § 971. 23 t o 

di scl ose or  t o summar i ze t he or al  st at ement s of  St eve St one.   

The onl y or al  s t at ement s t hat  t he pr osecut or  was r equi r ed t o 

summar i ze and di scl ose t o t he def ense wer e t he or al  st at ement s 

of  t he def endant  hi msel f ,  and t he names of  wi t nesses t o such 

or al  st at ement s.   See Wi s.  St at .  § 971. 23( 1) ( b) .   That  di scover y 

st at ut e al so r equi r es t hat  t he pr osecut or  di scl ose " [ a] ny 

r el evant  wr i t t en or  r ecor ded st at ement s"  of  a wi t ness i t  pl ans 

t o cal l  at  t r i al .   Wi s.  St at .  § 971. 23( 1) ( e) .   The or al  

st at ement s of  St eve St one t o Pol i ce Chi ef  St one obvi ousl y wer e 

not  wr i t t en,  nor  wer e t hey r ecor ded.    

¶38 Fur t her mor e,  Nel i s was put  on not i ce of  t he f act  t hat  

t her e woul d be t r i al  t est i mony about  what  St eve St one saw and 

hear d i n r egar d t o t he al l eged sexual  assaul t  i nci dent .   St eve 
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St one and Pol i ce Chi ef  St one wer e bot h on t he St at e' s wi t ness 

l i s t ,  whi ch was di scl osed t o Nel i s pur suant  t o 

Wi s.  St at .  § 971. 23( 1) ( d) .    

¶39 Nel i s al so had not i ce agai n of  t he f act  t hat  St eve 

St one woul d t est i f y,  and not i ce of  t he subj ect  mat t er  of  hi s 

expect ed t est i mony because on t he mor ni ng of  August  23,  2004,  

t he f i r st  day of  Nel i s '  t r i al ,  t he St at e asked t he cour t  f or  a 

mat er i al  wi t ness war r ant  f or  t he appr ehensi on and appear ance of  

St eve St one.   The St at e ar gued t hat  t he mat er i al  wi t ness war r ant  

was necessar y because St eve St one di d not  appear  i n cour t  t hat  

mor ni ng,  despi t e t he f act  t hat  he had been ser ved wi t h a 

subpoena.   The cour t  i nqui r ed about  t he t est i mony t hat  St eve 

St one was expect ed t o pr ovi de,  and t he pr osecut or  r esponded t hat  

St eve St one had gi ven a st at ement  t hat  he had wal ked i nt o t he 

bedr oom dur i ng t he al l eged sexual  assaul t ,  t hat  he had seen 

Nel i s on t op of  Di ane S. ,  and t hat  Di ane S.  had been cr yi ng and 

had a bl oody f ace.   The cour t  t hen gr ant ed t he r equest  f or  a 

mat er i al  wi t ness war r ant .  

¶40 Addi t i onal l y,  i n t he St at e’ s openi ng st at ement ,  

counsel  f or  t he St at e t ol d t he j ur y t hat  i t  woul d be hear i ng 

f r om a wi t ness who hear d Di ane S.  cr y,  saw her  bl eedi ng,  and saw 

Nel i s on t op of  her .   Al t hough t he St at e was not  r equi r ed t o 

di scl ose t he or al  st at ement  of  St eve St one,  t he St at e' s wi t ness 

l i s t ,  t he hear i ng on t he mat er i al  wi t ness war r ant  r equest  f or  

t he appear ance of  St eve St one,  and t he St at e' s openi ng st at ement  

al l  put  Nel i s on not i ce t hat  t her e woul d be t est i mony at  t r i al  

r egar di ng St eve St one' s obser vat i ons of  t he al l eged sexual  
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assaul t  i nci dent .   We ar e sat i sf i ed t hat ,  under  such 

ci r cumst ances,  t he St at e compl i ed wi t h i t s  di scover y obl i gat i ons 

under  Wi s.  St at .  § 971. 23.  

¶41 We next  addr ess Nel i s '  ar gument  t hat  t he admi ssi on of  

hi s or al  st at ement s,  t hr ough Pol i ce Chi ef  St one' s t est i mony,  

v i ol at ed hi s r i ght  t o conf r ont at i on.   Under  t he Conf r ont at i on 

Cl auses of  t he Uni t ed St at es and Wi sconsi n Const i t ut i ons,  

cr i mi nal  def endant s ar e guar ant eed t he r i ght  t o conf r ont  t he 

wi t nesses agai nst  t hem.   St at e v.  Hal e,  2005 WI  7,  ¶43,  277 Wi s.  

2d 593,  691 N. W. 2d 637;  U. S.  Const .  amend.  VI ;  Wi s.  Const .  ar t .  

I ,  § 7.  

¶42 Nel i s ar gues t hat  t he i nt r oduct i on of  t he or al  

st at ement s of  St eve St one,  t hr ough t he t est i mony of  Pol i ce Chi ef  

St one,  v i ol at ed hi s r i ght  t o conf r ont at i on under  Cr awf or d,  541 

U. S.  36 because St eve St one' s  st at ement s wer e t est i moni al  i n 

nat ur e.   We agr ee t hat  hi s st at ement s wer e t est i moni al ,  s i nce 

t hey wer e " made under  c i r cumst ances whi ch woul d l ead an 

obj ect i ve wi t ness r easonabl y t o bel i eve t hat  t he st at ement  woul d 

be avai l abl e f or  use at  a l at er  t r i al . " 4     

                                                 
4 I n St at e v.  Manuel ,  2005 WI  75,  ¶37,  281 Wi s.  2d 554,  697 

N. W. 2d 811,  we not ed t hat  t her e ar e t hr ee t ypes of  t est i moni al  
st at ement s:  

( 1)  " [ E] x par t e i n- cour t  t est i mony or  i t s f unct i onal  
equi val ent ——t hat  i s,  mat er i al  such as af f i davi t s,  
cust odi al  exami nat i ons,  pr i or  t est i mony t hat  t he 
def endant  was unabl e t o cr oss- exami ne,  or  s i mi l ar  
pr et r i al  st at ement s t hat  decl ar ant s woul d r easonabl y 
expect  t o be used pr osecut or i al l y [ . ] "   
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¶43  The Uni t ed St at es Supr eme Cour t  st at ed i n Cr awf or d 

t hat  " when t he decl ar ant  appear s f or  cr oss- exami nat i on at  t r i al ,  

t he Conf r ont at i on Cl ause pl aces no const r ai nt s at  al l  on t he use 

of  hi s [ or  her ]  pr i or  t est i moni al  st at ement s. "   Cr awf or d,  541 

U. S.  at  59 n. 9 ( c i t at i on omi t t ed) .   The Uni t ed St at es Supr eme 

Cour t  di d not  expl ai n mor e f ul l y i n Cr awf or d what  i t  meant  by 

" t he decl ar ant  appear s f or  cr oss- exami nat i on at  t r i al . "   I d.   

However ,  t he Cour t  pr evi ousl y st at ed,  i n Uni t ed St at es v.  Owens,  

484 U. S.  554,  561 ( 1988) ,  t hat  a wi t ness i s or di nar i l y  r egar ded 

as " ' subj ect  t o cr oss- exami nat i on'  when he [ or  she]  i s pl aced on 

t he st and,  under  oat h,  and r esponds wi l l i ngl y  t o quest i ons. "   

The Conf r ont at i on Cl ause guar ant ees onl y " an oppor t uni t y f or  

ef f ect i ve cr oss- exami nat i on .  .  .   not  cr oss- exami nat i on t hat  i s 

ef f ect i ve i n what ever  way,  and t o what ever  ext ent ,  t he def ense 

mi ght  wi sh. "   Del awar e v.  Fenst er er ,  474 U. S.  15 ( 1985)  

( emphasi s i n or i gi nal ) .  

¶44 Nel i s ar gues t hat  a v i ol at i on of  hi s r i ght  t o 

conf r ont at i on under  Cr awf or d occur r ed when t he St at e was 

per mi t t ed t o use,  as evi dence,  t he or al  st at ement s of  St eve 

St one,  as conveyed by Pol i ce Chi ef  St one' s t r i al  t est i mony.   

                                                                                                                                                             
( 2)  " [ E] xt r aj udi c i al  st at ement s .  .  .  cont ai ned i n 
f or mal i zed t est i moni al  mat er i al s,  such as af f i davi t s,  
deposi t i ons,  pr i or  t est i mony,  or  conf essi ons. "  

( 3)  " [ S] t at ement s t hat  wer e made under  c i r cumst ances 
whi ch woul d l ead an obj ect i ve wi t ness r easonabl y t o 
bel i eve t hat  t he st at ement  woul d be avai l abl e f or  use 
at  a l at er  t r i al . "  

( c i t i ng Cr awf or d v.  Washi ngt on,  541 U. S.  36,  51- 52 ( 2004) ) .  
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Nel i s asser t s t hat  he di d not  have a pr i or  oppor t uni t y t o cr oss-

exami ne St eve St one concer ni ng hi s or al  st at ement s t o Pol i ce 

Chi ef  St one.   He ar gues t hat  i s  because t he or al  st at ement s wer e 

not  di scl osed unt i l  Pol i ce Chi ef  St one was cal l ed as a wi t ness,  

af t er  St eve St one had al r eady t est i f i ed and was t ol d by t he 

cour t  t hat  he coul d " st ep down, "  and t hat  St eve St one was not  

r equi r ed t o r emai n f or  possi bl e r ecal l  t o t he wi t ness st and.  

¶45 Al t hough St eve St one t est i f i ed at  t r i al ,  Nel i s ar gues 

t hat  St eve St one di d not  have t he oppor t uni t y t o expl ai n or  deny 

hi s al l eged or al  st at ement s because t he St at e di d not  exami ne 

hi m concer ni ng such st at ement s,  and t he or al  st at ement s wer e not  

made known pr i or  t o Pol i ce Chi ef  St one' s t est i mony.   The St at e 

ar gues t hat  t her e was no vi ol at i on of  Nel i s '  r i ght  t o 

conf r ont at i on under  Cr awf or d because St eve St one t est i f i ed at  

t r i al  and was cr oss- exami ned by t he def ense.  

¶46 Nel i s '  r i ght  t o conf r ont at i on was not  v i ol at ed because 

" t he Conf r ont at i on Cl ause pl aces no const r ai nt s at  al l "  on t he 

use of  pr i or  t est i moni al  st at ement s when t he decl ar ant  appear s 

f or  cr oss- exami nat i on,  as di d St eve St one.   Cr awf or d,  541 U. S.  

at  59 n. 9 ( c i t at i on omi t t ed) . 5    I t  makes no di f f er ence,  under  

t he c i r cumst ances her e,  whet her  t he bur den i s on t he St at e or  on 

Nel i s t o show t hat  St eve St one was avai l abl e f or  f ur t her  cr oss-

exami nat i on af t er  t he cour t  t ol d hi m he coul d " st ep down. "   

                                                 
5 We agr ee wi t h t he concur r ence t hat  Nel i s '  r i ght  t o 

conf r ont at i on under  Cr awf or d i s  not  i mpl i cat ed.   Concur r ence,  
¶¶53,  73,  80.   However ,  because Nel i s r ai sed ar gument s 
concer ni ng Cr awf or d i n hi s br i ef s and at  or al  ar gument ,  we 
addr ess t hose ar gument s her e.  
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St eve St one t est i f i ed at  t r i al  and was cr oss- exami ned concer ni ng 

hi s st at ement s t o t he pol i ce;  t her ef or e,  Nel i s '  r i ght  t o 

conf r ont at i on was not  v i ol at ed.    

¶47 Al t hough i t  i s  not  necessar y t o our  hol di ng,  we not e 

t hat  t he r ecor d does not  est abl i sh t hat  St eve St one was 

unavai l abl e f or  f ur t her  cr oss- exami nat i on af t er  hi s ear l i er  

t est i mony at  t r i al .   He was cal l ed as a wi t ness and t est i f i ed on 

August  24,  2004.   Af t er  St eve St one was subj ect ed t o di r ect ,  

cr oss,  and r edi r ect  exami nat i on,  t he cour t  t ol d hi m t hat  he 

coul d " st ep down. "   Ther e i s not hi ng i n t he r ecor d i ndi cat i ng 

t he wher eabout s of  St eve St one af t er  t hat .   The r ecor d cer t ai nl y 

demonst r at es t hat  St eve St one had been exami ned ext ensi vel y,  at  

t r i al ,  about  hi s obser vat i ons concer ni ng t he al l eged sexual  

assaul t .   We ar e sat i sf i ed t hat  t he r ecor d pr esent ed f ai l s t o 

est abl i sh t hat  St eve St one was unavai l abl e,  so t hat  he coul d not  

have been r ecal l ed t o t est i f y agai n about  hi s obser vat i ons af t er  

t he t est i mony of  Pol i ce Chi ef  St one.  

¶48 We ar e sat i sf i ed t hat  t her e was no vi ol at i on of  Nel i s '  

r i ght  t o conf r ont at i on,  s i nce St eve St one was subj ect  t o cr oss-

exami nat i on concer ni ng t he st at ement s.   St eve St one t est i f i ed at  

t r i al ,  and Nel i s '  counsel  had a f ul l  and f ai r  oppor t uni t y t o 

cr oss- exami ne hi m about  hi s obser vat i ons and hi s st at ement s t o 

t he pol i ce,  as wel l  as t he oppor t uni t y t o cr oss- exami ne Pol i ce 

Chi ef  St one r egar di ng St eve St one' s or al  st at ement s t o t he 

pol i ce.   On cr oss- exami nat i on,  Nel i s '  at t or ney asked St eve St one 

quest i ons about  hi s st at ement s t o pol i ce on t he ni ght  of  t he 

al l eged sexual  assaul t  i nci dent .   These f act s,  combi ned wi t h t he 
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f act  t hat  t he r ecor d does not  est abl i sh t hat  Nel i s was 

unavai l abl e f or  r ecal l  t o t he st and,  sat i sf y us t hat  t her e was 

no vi ol at i on of  Nel i s '  r i ght ,  under  t he Uni t ed St at es and 

Wi sconsi n Const i t ut i ons,  t o conf r ont  t he wi t nesses agai nst  hi m.   

U. S.  Const .  amend.  VI ;  Wi s.  Const .  ar t .  I ,  § 7.  

I V 

¶49 Thi s i s a r evi ew of  an unpubl i shed per  cur i am deci s i on 

of  t he Cour t  of  Appeal s,  af f i r mi ng t he deci s i on of  t he Ashl and 

Count y Ci r cui t  Cour t ,  whi ch ent er ed a j udgment  of  convi ct i on 

f ol l owi ng a j ur y t r i al  agai nst  Samuel  Nel i s as a r epeat  

of f ender ,  on one count  each of  bat t er y,  aggr avat ed bat t er y,  and 

second- degr ee sexual  assaul t  by use of  f or ce.  

¶50 We hol d t hat  t he or al  st at ement s of  St eve St one wer e 

pr oper l y admi t t ed as pr i or  i nconsi st ent  st at ement s of  a wi t ness 

i n accor d wi t h Wi s.  St at .  § 908. 01( 4) ( a) ,  and t hat  t he St at e was 

not  r equi r ed t o di scl ose such or al  st at ement s i n advance.   We 

f ur t her  hol d t hat  Nel i s '  r i ght  t o conf r ont at i on as expl ai ned i n 

Cr awf or d was not  v i ol at ed because St eve St one t est i f i ed at  t r i al  

about  t he sexual  assaul t  i nci dent  and hi s st at ement s t o t he 

pol i ce,  and was subj ect  t o cr oss- exami nat i on concer ni ng t hose 

st at ement s.   The r ecor d does not  est abl i sh t hat  he became 

unavai l abl e f or  r ecal l  t o t he st and af t er  he t est i f i ed.  

¶51 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.           
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¶52 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  under  Wi s.  St at .  § 908. 01( 4) ( a) ,  St eve St one' s 

or al  st at ement s t o Chi ef  St one ar e admi ssi bl e because t hey ar e 

not  hear say.  I  par t  ways wi t h t he maj or i t y,  however ,  because i t  

mi sappl i es t hat  r ul e of  evi dence by i gnor i ng an essent i al  par t  

of  t he t ext .  Rat her ,  appl y i ng t he pl ai n wor ds of  t he ent i r e 

t ext ,  I  concl ude t hat  t he st at ement s ar e admi ssi bl e because 

St eve St one t est i f i ed at  t r i al  and t he def endant  chose t o r est  

on a r ecor d t hat  i s i nsuf f i c i ent l y devel oped t o show any 

subsequent  unavai l abi l i t y .  

¶53 I  al so wr i t e separ at el y because t he maj or i t y 

needl essl y addr esses t he const i t ut i onal  i ssue of  whet her  Nel i s 

had t he oppor t uni t y t o cr oss- exami ne St eve St one f or  t he 

pur poses of  Nel i s '  Si xt h Amendment  r i ght  t o conf r ont at i on under  

Cr awf or d v.  Washi ngt on,  541 U. S.  36 ( 2004) .  Because t her e i s no 

showi ng of  unavai l abi l i t y ,  Cr awf or d i s not  i mpl i cat ed i n t hi s 

case.  Never t hel ess,  i n t he cour se of  i t s  unwar r ant ed anal ysi s,  

t he maj or i t y t akes an expansi ve v i ew of  when a def endant  has had 

t he oppor t uni t y t o cr oss- exami ne,  t her eby havi ng t he ef f ect  of  

nar r owi ng t he const i t ut i onal  r i ght  t o conf r ont at i on af f or ded 

under  Cr awf or d.  Thi s case can be,  and shoul d be,  deci ded on t he 

r ul es of  evi dence al one.   

I  

¶54 Sect i on 908. 01( 4)  excl udes sever al  cat egor i es of  

st at ement s f r om t he def i ni t i on of  " hear say. "  Among t hose 
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excl usi ons ar e some pr i or  st at ement s by wi t nesses.  The r ul e 

pr ovi des i n r el evant  par t :  

908. 01( 4)  St at ement s whi ch ar e not  hear say.  A 
st at ement  i s not  hear say i f :  

( a)  Pr i or  st at ement  by wi t ness.  The decl ar ant  
t est i f i es at  t he t r i al  or  hear i ng and i s subj ect  t o 
cr oss- exami nat i on concer ni ng t he st at ement ,  and t he 
st at ement  i s:  

1.  I nconsi st ent  wi t h t he decl ar ant ' s 
t est i mony .  .  .  .  

¶55 The maj or i t y mai nt ai ns t hat  St eve St one' s or al  

st at ement s t o Chi ef  St one ar e not  hear say under  § 908. 01( 4) ( a) ,  

f or  t hr ee r easons:   ( 1)  because St eve St one " t est i f i ed at  t r i al  

concer ni ng hi s st at ement s t o pol i ce on t he ni ght  i n quest i on" ;  

( 2)  " because he was subj ect  t o cr oss- exami nat i on" ;  and ( 3)  

" because t he pr i or  or al  st at ement s wer e i nconsi st ent  wi t h hi s 

t est i mony at  t r i al . "  Maj or i t y op. ,  ¶33.   

¶56 I t  i s  cor r ect  t hat  St eve St one t est i f i ed about  some of  

hi s st at ement s t o pol i ce and was subj ect  t o cr oss- exami nat i on.   

I t  i s  al so t r ue t hat  St eve St one' s st at ement s t o Chi ef  St one 

wer e i nconsi st ent  wi t h hi s t r i al  t est i mony.  However ,  t he 

r equi r ement  under  § 908. 01( 4)  i s  not  s i mpl y t hat  t he wi t ness be 

" subj ect  t o cr oss- exami nat i on. "  Rat her ,  i t  demands t hat  t he 

wi t ness be " subj ect  t o cr oss- exami nat i on concer ni ng t he 

st at ement "  ( emphasi s added) .  

¶57 The f act  t hat  St eve St one was subj ect  t o cr oss-

exami nat i on about  some st at ement s he made t o pol i ce does not  

aut omat i cal l y suf f i ce t o show t hat  he was " subj ect  t o cr oss-

exami nat i on concer ni ng"  hi s or al  st at ement s t o Chi ef  St one.  
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Her e,  Nel i s di d not  have t he oppor t uni t y t o cr oss- exami ne hi m 

r egar di ng hi s st at ement s t o Chi ef  St one.  Nel i s had no i ndi cat i on 

t hat  St eve St one had made or al  st at ement s t o Chi ef  St one,  and 

t hat  t he St at e woul d seek t o i nt r oduce such st at ement s at  t r i al .   

¶58 The maj or i t y mai nt ai ns t hat  Nel i s was " on not i ce of  

t he f act  t hat  t her e woul d be t r i al  t est i mony about  what  St eve 

St one saw and hear d i n r egar d t o t he al l eged sexual  assaul t  

i nci dent . "  Maj or i t y op. ,  ¶38.  However ,  t he quest i on i s whet her  

St eve St one was subj ect  t o cr oss- exami nat i on concer ni ng hi s 

st at ement s t o Chi ef  St one.  Knowi ng t hat  t her e woul d be t r i al  

t est i mony r egar di ng some of  St eve St one' s st at ement s does not  

pr ovi de not i ce of  t he par t i cul ar  or al  st at ement s t o Chi ef  St one 

t hat  ar e at  i ssue her e,  and does not  t her eby cr eat e t he 

oppor t uni t y f or  cr oss- exami nat i on on t hose st at ement s.   

¶59 I t  i s  i mpor t ant  t o not e t hat  t he maj or i t y ' s conc l usi on 

t hat  St eve St one was subj ect  t o cr oss- exami nat i on concer ni ng t he 

st at ement s i s not  based on Nel i s havi ng not i ce t hat  t he 

st at ement s woul d be i nt r oduced.  At  or al  ar gument ,  t he St at e 

acknowl edged t hat  t he not i ce ar gument  was not  of  suf f i c i ent  

st r engt h t hat  i t  coul d not  " hang i t s hat "  on t hat  ar gument .  

Appar ent l y t he maj or i t y agr ees wi t h t he St at e and l i kewi se does 

not  ul t i mat el y " hang i t s hat "  on any not i ce ar gument .  

¶60 I nst ead,  t he maj or i t y bases i t s concl usi on on t he 

f act s t hat  ( 1)  St eve St one " t est i f i ed at  t r i al  concer ni ng hi s 

st at ement s t o pol i ce on t he ni ght  i n quest i on" ;  ( 2)   St eve St one 

" was subj ect  t o cr oss- exami nat i on" ;  and ( 3)  hi s " pr i or  or al  

st at ement s wer e i nconsi st ent  wi t h hi s t est i mony at  t r i al . "  
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Maj or i t y op. ,  ¶33.  Such an anal ysi s t ot al l y i gnor es an essent i al  

par t  of  t he t ext  of  § 908. 04( 1)  t hat  t he decl ar ant  must  be 

subj ect  t o cr oss- exami nat i on " concer ni ng t he st at ement "  t o Chi ef  

St one.   

¶61 Bei ng subj ect  t o cr oss- exami nat i on concer ni ng j ust  any 

st at ement s t o j ust  any pol i ce of f i cer  does not  compor t  wi t h t he 

pl ai n l anguage of  Wi s.  St at .  § 908. 04( 1) .  I  concl ude t hat  when 

St eve St one was on t he wi t ness st and,  he was not  subj ect  t o 

cr oss- exami nat i on concer ni ng hi s st at ement s t o Chi ef  St one.   

¶62 Thi s concl usi on i s but t r essed by an exami nat i on of  t he 

r ul es of  evi dence t hat  addr ess how a wi t ness i s  t o be exami ned 

concer ni ng a pr i or  st at ement  under  Wi s.  St at .  § 906. 13( 2) ( a) .  

That  r ul e pr ovi des t hat  a wi t ness must  be gi ven t he oppor t uni t y,  

whi l e t est i f y i ng,  t o expl ai n or  t o deny t he st at ement :  

906. 13 Pr i or  st at ement s of  wi t nesses.  

.  .  .  .  

( 2)  Ext r i nsi c evi dence of  pr i or  i nconsi st ent  
st at ement  of  a wi t nesses.    

( a)  Ext r i nsi c evi dence of  a pr i or  i nconsi st ent  
st at ement  by a wi t ness i s not  admi ssi bl e unl ess any of  
t he f ol l owi ng i s appl i cabl e:    

1.  The wi t ness was so exami ned whi l e t est i f y i ng 
as t o gi ve t he wi t ness an oppor t uni t y t o expl ai n or  
deny t he st at ement .    

2.  The wi t ness has not  been excused f r om gi v i ng 
f ur t her  t est i mony i n t he act i on.    

3.  The i nt er est s of  j ust i ce ot her wi se r equi r e.  

¶63 I  am not  al one i n r ej ect i ng t he anal ysi s of  t he 

maj or i t y.  Cont empl at i ng t he f act  s i t uat i on bef or e us,  a l eadi ng 
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t r eat i se on Wi sconsi n evi dence concl udes t hat  f or  pur poses of  

Wi s.  St at .  § 908. 04( 1) ,  a wi t ness i s not  subj ect  t o cr oss-  

exami nat i on " wher e t he pr i or  st at ement  i s never  ment i oned dur i ng 

t he exami nat i on of  t he wi t ness,  t he wi t ness i s t hen excused f r om 

t est i f y i ng,  and t he st at ement  i s l at er  pr of f er ed t hr ough 

ext r i nsi c evi dence ( i . e. ,  anot her  wi t ness or  a document ) . "  7 

Dani el  D.  Bl i nka,  Wi sconsi n Pr act i ce:  Evi dence 544 ( 2d ed.  

2001) .  Thi s concl usi on by such sound aut hor i t y f ur t her  

under scor es why I  cannot  embr ace t he maj or i t y ' s anal ysi s.  

I I  

¶64 Never t hel ess,  I  t hi nk t hat  t he maj or i t y i s cor r ect  

t hat  St eve St one' s or al  st at ement s t o Chi ef  St one ar e not  

hear say,  and t hat  t hey ar e t her ef or e admi ssi bl e.  I  concl ude t hat  

t he st at ement s ar e admi ssi bl e because St eve St one t est i f i ed at  

t r i al  and t he def endant  chose t o r est  on a r ecor d t hat  i s 

i nsuf f i c i ent l y devel oped t o show any subsequent  unavai l abi l i t y .  

¶65 I n addr essi ng whet her  St eve St one was subj ect  t o 

cr oss- exami nat i on concer ni ng hi s  st at ement s t o Chi ef  St one af t er  

Chi ef  St one' s t est i mony,  Nel i s  now si mpl y asser t s t hat  St eve 

St one was unavai l abl e,  and t hat  Nel i s had no pr i or  oppor t uni t y 

t o cr oss- exami ne hi m on t hose st at ement s.  Pr ecl udi ng t he 

st at ement s,  however ,  r equi r es mor e t han t he mer e asser t i on t hat  

t he decl ar ant  i s unavai l abl e,  as Nel i s does her e.  

¶66 At  t r i al ,  t he onl y obj ect i on r ai sed by Nel i s r egar di ng 

unavai l abi l i t y  was based on an asser t i on t hat  St eve St one was 

unavai l abl e due t o hi s l ack of  memor y.  Appar ent l y he was unabl e 

t o r ecal l  some of  t he det ai l s of  hi s st at ement s gi ven t o t he 
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pol i ce.  Now,  however ,  Nel i s r ai ses t he ar gument  t hat  St eve St one 

was unavai l abl e due t o hi s absence f r om t he t r i al .  

¶67 Wi s.  St at .  § 908. 04 set s f or t h what  t he r ecor d must  

r ef l ect  i n or der  t o show " unavai l abi l i t y"  f or  t he pur pose of  

admi t t i ng out - of - cour t  st at ement s i nt o evi dence.  I t  pr ovi des i n 

r el evant  par t :   

908. 04.  Hear say except i ons;  decl ar ant  unavai l abl e;  
def i ni t i on of  unavai l abi l i t y .  

( 1)  " Unavai l abi l i t y  as a wi t ness"  i ncl udes 
si t uat i ons i n whi ch t he decl ar ant :  

( a)  I s exempt ed by r ul i ng of  t he j udge on t he 
gr ound of  pr i v i l ege f r om t est i f y i ng concer ni ng t he 
subj ect  mat t er  of  t he decl ar ant ' s st at ement ;  or  

( b)  Per si st s i n r ef usi ng t o t est i f y concer ni ng 
t he subj ect  mat t er  of  t he decl ar ant ' s st at ement  
despi t e an or der  of  t he j udge t o do so;  or  

( c)  Test i f i es t o a l ack of  memor y of  t he subj ect  
mat t er  of  t he decl ar ant ' s st at ement ;  or  

( d)  I s unabl e t o be pr esent  or  t o t est i f y at  t he 
hear i ng because of  deat h or  t hen exi st i ng physi cal  or  
ment al  i l l ness or  i nf i r mi t y;  or  

( e)  I s absent  f r om t he hear i ng and t he pr oponent  
of  t he decl ar ant ' s st at ement  has been unabl e t o 
pr ocur e t he decl ar ant ' s at t endance by pr ocess or  ot her  
r easonabl e means.  

¶68 Typi cal l y,  t he par t y i nvoki ng t he concept  of  

unavai l abi l i t y  wi l l  be t he pr oponent  of  t he evi dence.  Thi s,  

however ,  i s  no t ypi cal  case.  Her e t he pr oponent  of  t he 

st at ement s di d not  asser t  unavai l abi l i t y  because t he pr osecut i on 

di d not  bel i eve t he wi t ness was unavai l abl e.  The st at ement s wer e 

of f er ed by t he pr osecut i on as pr i or  i nconsi st ent  st at ement s,  a 

cat egor y t hat  r el i es on avai l abi l i t y .  Wi s.  St at .  § 908. 01( 4) ( a) .  
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¶69 Under  t he c i r cumst ances of  t hi s case,  i t  appear s 

i l l ogi cal  t hat  t he bur den of  devel opi ng t he r ecor d on 

unavai l abi l i t y  i s  on t he par t y t hat  asser t s St one was avai l abl e.  

Rat her ,  I  concl ude t hat  i t  i s  t he bur den of  t he def ense t o make 

a speci f i c  enough obj ect i on t o al l ow t he r ecor d t o be devel oped.    

¶70 Her e,  t her e i s an evi dent i ar y vacuum.  Ther e i s no 

i ndi cat i on i n t he r ecor d t hat  St eve St one was unavai l abl e f or  

f ur t her  cr oss- exami nat i on af t er  f i ni shi ng hi s t est i mony,  or  t hat  

any ef f or t s wer e made t o r ecal l  hi m.  The r ecor d i s ut t er l y 

s i l ent  as t o wher e St eve St one was af t er  t he c i r cui t  cour t  t ol d 

hi m t hat  he coul d st ep down.  We not e t hat  t her e i s no i ndi cat i on 

t hat  he was excused f r om t est i f y i ng.  We do not  know i f  he 

r emai ned i n t he cour t r oom,  i f  he went  home and s t ayed t her e such 

t hat  he mi ght  have been r eadi l y r ecal l ed t o t he st and,  or  i f  he 

di sappear ed f r om t he f ace of  t he ear t h,  maki ng hi m unavai l abl e.   

¶71 Li kewi se,  t her e i s no i ndi cat i on i n t he r ecor d t hat  

Nel i s made any at t empt  t o pr ocur e St eve St one' s at t endance.  

Nel i s makes no ar gument  t hat  St eve St one i s exempt ed by 

pr i v i l ege,  t hat  he woul d r ef use t o t est i f y on t he subj ect  mat t er  

of  hi s st at ement s t o Chi ef  St one,  or  t hat  he woul d t est i f y as t o 

l ack of  knowl edge of  t he subj ect  mat t er  of  hi s st at ement s t o 

Chi ef  St one.  See Wi s.  St at .  § 908. 04( 1) .   

¶72 We ar e l ef t  wi t h a r ecor d t hat  on i t s f ace i ndi cat es 

avai l abi l i t y .  The cont ent i on t hat  St eve St one was not  subj ect  t o 

cr oss- exami nat i on concer ni ng hi s  st at ement s t o Chi ef  St one af t er  

Chi ef  St one t est i f i ed must  r est  upon t he cl ai m t hat  St eve St one 

was unavai l abl e.  St eve St one was avai l abl e pr i or  t o Chi ef  
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St one' s t est i mony,  and t her e i s no i ndi cat i on i n t he r ecor d t hat  

St eve St one became unavai l abl e af t er  Chi ef  St one' s t est i mony or  

t hat  Nel i s at t empt ed t o pr ocur e St eve St one f or  cr oss-

exami nat i on.  Thus,  Nel i s chose t o r est  on a r ecor d t hat  i s 

i nsuf f i c i ent l y devel oped t o demonst r at e any subsequent  

unavai l abi l i t y .  I  concl ude t hat  because St eve St one t est i f i ed at  

t r i al  and t hat  t he r ecor d f ai l s t o demonst r at e any subsequent  

unavai l abi l i t y ,  t he st at ement s ar e admi ssi bl e under  § 908. 01( 4)  

because t hey ar e not  hear say.  

I I I  

¶73 I  woul d end t he i nqui r y t her e.  Si nce t her e i s no 

showi ng of  unavai l abi l i t y ,  Cr awf or d i s not  i mpl i cat ed.  Cr awf or d 

appl i es t o t he admi ssi on of  st at ement s f r om wi t nesses who ar e 

" absent  f r om t r i al "  and unavai l abl e t o t est i f y.  Cr awf or d,  541 

U. S.  at  59.  Even t he maj or i t y acknowl edges t hat  t he case i s not  

r eal l y about  Cr awf or d.  Maj or i t y op. ,  ¶28.  

¶74 Wher e a case i s not  r eal l y about  a const i t ut i onal  

r i ght ,  t hen we ought  not  make det er mi nat i ons about  i mpor t ant  

aspect s of  t hat  r i ght .  I t  i s  unwi se f or  cour t s t o unnecessar i l y  

addr ess const i t ut i onal  i ssues when t he case can be di sposed of  

on ot her  gr ounds.  ( " Nor mal l y t hi s cour t  wi l l  not  addr ess a 

const i t ut i onal  i ssue i f  t he case can be di sposed of  on ot her  

gr ounds. "  St at e v.  Hal e,  2005 WI  7,  ¶42,  277 Wi s.  2d 593,  691 

N. W. 2d 637;  see al so St at e v.  Manuel ,  2005 WI  75,  ¶25 n. 4,  281 

Wi s.  2d 554,  697 N. W. 2d 811. )  

¶75 The maj or i t y,  t hough,  does not  end i t s i nqui r y.  

I nst ead,  i t  engages i n an anal ysi s of  Nel i s '  r i ght  t o 
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conf r ont at i on under  Cr awf or d.  However ,  Cr awf or d concer ns ver y 

di f f er ent  c i r cumst ances.  Mor eover ,  t he maj or i t y ' s di scussi on 

appear s t o needl essl y nar r ow Cr awf or d.  

¶76 I n Cr awf or d,  t he st at e i nt r oduced a r ecor ded st at ement  

made t o pol i ce by t he def endant ' s wi f e.  541 U. S.  at  39- 40.  

Because of  t he mar i t al  pr i v i l ege,  t he def endant ' s wi f e was 

unavai l abl e t o t est i f y at  t he t r i al .   I d.  at  40.   The Supr eme 

Cour t  det er mi ned t hat  t he r ecor ded st at ement  was i nadmi ssi bl e.  

I t  hel d t hat  i n or der  f or  t he st at e t o i nt r oduce t est i moni al  

st at ement s by per sons who do not  appear  at  t r i al ,  t he Si xt h 

Amendment  r i ght  t o conf r ont at i on demands t hat  t he decl ar ant  be 

unavai l abl e and t hat  t he def endant  have had a pr i or  oppor t uni t y 

f or  cr oss- exami nat i on.  I d.  at  68.  Thus,  t he i ssue i n Cr awf or d 

was whet her  t he st at e coul d i nt r oduce a t est i moni al  st at ement  by 

a decl ar ant  who was unavai l abl e and had not  appear ed at  t r i al .  

I n t he pr esent  case,  St eve St one di d appear  at  t r i al ,  and t her e 

i s no i ndi cat i on i n t he r ecor d t hat  he was unavai l abl e af t er  t he 

cour t  t ol d hi m t hat  he coul d " st ep down. "  Thi s i s t her ef or e not  

a Cr awf or d case.  

¶77 Rat her  t han si mpl y not i ng t hat  t hi s i s not  a Cr awf or d 

case,  t he maj or i t y concl udes t hat  f or  t he pur poses of  Cr awf or d,  

Nel i s had suf f i c i ent  oppor t uni t y t o cr oss- exami ne St eve St one 

r egar di ng hi s st at ement s t o Chi ef  St one.  I t  c i t es t o a f oot not e 

i n Cr awf or d st at i ng t hat  " when t he decl ar ant  appear s f or  cr oss-

exami nat i on at  t r i al ,  t he Conf r ont at i on Cl ause pl aces no 

const r ai nt s at  al l  on t he use of  hi s [ or  her ]  pr i or  t est i moni al  

st at ement s. "  Maj or i t y op. ,  ¶43 ( c i t i ng Cr awf or d,  541 U. S.  at  59 
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n. 9) .  Al t hough t he maj or i t y r ecogni zes t hat  t he meani ng of  " t he 

decl ar ant  appear s f or  cr oss- exami nat i on at  t r i al , "  i s  uncl ear ,  

i t  concl udes t hat  St eve St one' s appear ance suf f i ces.  I d. ,  ¶46.   

¶78 Thi s concl usi on i s unwar r ant ed and unnecessar y.  As 

ear l i er  not ed,  Nel i s di d not  cr oss- exami ne St eve St one r egar di ng 

hi s st at ement s t o Chi ef  St one because Nel i s had no not i ce t hat  

such or al  st at ement s woul d be i nt r oduced.  Mor e i mpor t ant l y,  

Cr awf or d di d not  i nvol ve a wi t ness who appear ed at  t r i al ,  and i t  

di d not  cont empl at e a s i t uat i on,  such as t he one her e,  i n whi ch 

a wi t ness i s cr oss- exami ned concer ni ng some st at ement s,  and i n 

whi ch t he St at e i nt r oduces ot her  st at ement s by t he wi t ness af t er  

t he wi t ness st eps down.  Cr awf or d t her ef or e l eaves a gap wi t h 

r egar d t o cases l i ke t hi s one. 1 

¶79 Because t he maj or i t y t akes an expansi ve v i ew of  when a 

def endant  has had t he oppor t uni t y t o cr oss- exami ne a decl ar ant  

under  Cr awf or d,  i t  has t he ef f ect  of  answer i ng quest i ons t hat  

ar e not  bef or e us,  t her eby nar r owi ng Cr awf or d.  Speci f i cal l y,  t he 

maj or i t y ' s v i ew woul d al l ow t he St at e t o i nt r oduce St eve St one' s 

st at ement s t o Chi ef  St one,  even i f  Nel i s coul d demonst r at e t hat  

                                                 
1 The maj or i t y not es t hat  " a wi t ness i s or di nar i l y  r egar ded 

as subj ect  t o cr oss- exami nat i on when he [ or  she]  i s pl aced on 
t he st and,  under  oat h,  and r esponds wi l l i ngl y  t o quest i ons. "  
Maj or i t y op. ,  ¶43 ( c i t i ng Uni t ed St at es v.  Owens,  484 U. S.  554,  
561 ( 1988) ( emphasi s added) ( i nt er nal  quot at i ons omi t t ed) ) .  I t  
f ai l s  t o acknowl edge,  however ,  t hat  t hi s case may not  be 
" or di nar y. "   
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St eve St one was subsequent l y unavai l abl e, 2 and even wher e Nel i s 

had no i ndi cat i on t hat  t he St at e woul d seek t o i nt r oduce St eve 

St one' s st at ement s t o Chi ef  St one.  I  am not  cer t ai n t hat  

admi t t i ng t he st at ement s under  such ci r cumst ances woul d be 

consi st ent  wi t h Nel i s '  r i ght  t o conf r ont at i on under  Cr awf or d. 3 

Because t hat  i s not  t he case bef or e us,  I  woul d not  r each t he 

quest i on.  

¶80 I n sum,  I  di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  

because St eve St one was cr oss- exami ned,  i t  f ol l ows t hat  he was 

cr oss- exami ned concer ni ng hi s st at ement s t o Chi ef  St one.  Rat her ,  

I  concl ude t hat  t he st at ement s ar e admi ssi bl e under  

Wi s.  St at .  § 908. 04( 1)  because St eve St one t est i f i ed at  t r i al  

and Nel i s chose t o r est  on a r ecor d t hat  i s i nsuf f i c i ent l y 

devel oped t o show any subsequent  unavai l abi l i t y .  Fur t her ,  I  

det er mi ne t hat  because Cr awf or d i s not  i mpl i cat ed her e,  t he 

maj or i t y under t akes an unwar r ant ed const i t ut i onal  anal ysi s t hat  

has t he ef f ect  of  nar r owi ng t he const i t ut i onal  r i ght  t o 

conf r ont at i on af f or ded under  Cr awf or d.  Accor di ngl y,  I  

r espect f ul l y concur .  

                                                 
2 The maj or i t y i ndi cat es t hat  whet her  " St eve St ove was 

unavai l abl e f or  f ur t her  cr oss- exami nat i on af t er  hi s ear l i er  
t est i mony at  t r i al "  i s  " not  necessar y t o our  hol di ng. "  Maj or i t y 
op. ,  ¶47.  As not ed i n t he t ext ,  whet her   St eve St one became 
unavai l abl e af t er  hi s i ni t i al  t est i mony may wel l  i mpact  t he 
pr oper  out come of  t he case.   

3 At  or al  ar gument ,  t he St at e conceded t hat  t he cour t  of  
appeal s '  anal ysi s——t he ver y anal ysi s now embr aced by t he 
maj or i t y——i s i nadequat e f or  conf r ont at i on pur poses.  See St at e v.  
Nel i s,  No.  2005AP1920- CR,  unpubl i shed sl i p op. ,  ¶27 ( Wi s.  Ct .  
App.  May 4,  2006) .  
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¶81 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.  
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