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No. 2006AP102-CR
(L.C. No. 2004CF4085)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent-Petitioner, Fl LED

V.

JUL 15, 2008
Nat hani el L. Summer,

Davi d R Schanker
Def endant - Appel | ant . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed.

M1 DAVID T. PROSSER, J. This is a review of an
unpubl i shed decision of the court of appeals,® which reversed a
judgnent of the M I|waukee County Circuit Court, WIIliam Sosnay,
Judge. The circuit court denied Nathaniel Sumer's (Sumer)
nmotion to suppress evidence obtained during a protective frisk

followng a traffic stop, and he subsequently pled guilty to

! State v. Summer, No. 2006AP102-CR, unpublished slip op.,
(Ws. C. App. Cct. 19, 2006).
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possession of heroin, a violation of Ws. Stat. 88 961.14(3) (k)
and 961.41(3g)(am.?

12 The State appeals the court of appeals' decision
reversing the circuit court's denial of Sumer's notion to
suppress and his subsequent judgnment of conviction. The court
of appeals reviewed the totality of the circunstances
surroundi ng Deputy Tinothy Johnson's protective frisk of Summer
and concl uded that Johnson did not have the requisite reasonable
suspicion that Summer was arned and dangerous to conduct a

protective frisk. State v. Sumer , No. 2006AP102- CR,

unpublished slip op., 971, 11 (Ws. C. App. Cct. 19, 2006).
The court of appeals also addressed the legality of a search of
Sumer's vehicle and concluded that the search was illegal.
1d., 711 n.5.

13 We are presented with two issues: (1) whether Johnson
had the requisite reasonable suspicion necessary to conduct a
protective frisk of Summer; and (2) whether the court of appeals
should have addressed the legality of the search of Sumer's
vehi cl e.

14 We conclude that the protective frisk of Summer was
justified by specific, articulable facts supporting a reasonable
suspicion that Sumer was arnmed and dangerous. Wth regard to
the search of Summer's vehicle, we conclude that it was not

necessary for the court of appeals to address this issue because

2 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se indicat ed.
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the vehicle search played no part in Summer's conviction.
Accordingly, we reverse the court of appeals.
| . BACKGROUND

15 The followng facts are taken from the August 3, 2005,
hearing on Surmmer's nmotion to suppress.® Around 9 p.m on July
29, 2004, Ml waukee County Sheriff's Deputies Tinothy Johnson
and Kevin Johnson* were on patrol in a marked Chevrolet Tahoe
police vehicle (squad) traveling east on Locust Street near 21st
Street in the Cty of MIwaukee. Locust Street is a two-Ilane,
undivided street with |anes going east and west. Johnson's
squad was stopped and waiting for cars in front of it to turn
right when a red BMWN (vehicle) passed the squad on the left.
The vehicle's driver waved to the squad and crossed into the
oncom ng westbound lane of traffic. The vehicle, driven by
Sumer with no other occupants, forced cars in the oncom ng | ane
to stop and pull over to their right to avoid a collision.

16 Johnson activated his energency |lights and stopped the
vehicle in front of 1823 Wst Locust Street, approximtely two
bl ocks east of the 21st Street intersection. As the BMN was
pulling over, Johnson observed the driver making reaching
gestures toward the passenger side of the vehicle. Johnson

menti oned these gestures to Kevin Johnson and notified police

® Two witnesses testified at the hearing: Deputy Tinothy
Johnson and Nat hani el Sumer.

* Deputies Tinothy Johnson and Kevin Johnson are brothers
and patrol partners. For the sake of clarity, we wll refer to
Deputy Tinothy Johnson as "Johnson” and to Deputy Kevin Johnson
as "Kevin Johnson.™
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di spatch of the squad's | ocation. Johnson then approached the
vehicle and asked Summer for his driver's license or an
identification card. Summer stated that he did not have either.

Johnson then asked him for his nanme and other information to

fill out a field interview card. Sumer told Johnson his nane
and date of birth. He was wunable to give Johnson a street
addr ess.

17 Johnson observed that Sumer's vehicle was filled wth
objects, including office equipnment, clothing, a vacuum and
bags. Cting Sumer ' s reachi ng gest ures, | ack of
identification, and the anount of itenms in the vehicle, Johnson
asked Summer if he could search the vehicle. Sumer said no.
Johnson agai n asked whether he could search the vehicle.® Sumer
again declined. As Johnson returned to the squad, Summer asked
if he could "hurry up."

18 Johnson told Kevin Johnson that he would keep an eye
on Summer because of his novenents while Kevin Johnson ran
Sumer's nane through the squad's conputer system Kevi n
Johnson ran Sumer's nane while Johnson nonitored Sumer's
activity. A conputer check showed that Summer's |icense was
suspended, a fact he had not revealed to Johnson. The deputies
called for a tow truck, and Kevin Johnson began witing Sumer a

citation for operating while suspended. Johnson did not feel

> Johnson testified: "I informed him that | would like to
search the vehicle for ny safety due to his gestures to the
passenger side area and there were] a lot of things in his
vehicle which | thought he could have been hiding a weapon at
that point."
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that it was necessary to have Summer exit his vehicle while his
driver's license was checked and the citation witten, as he
kept Summer under surveill ance.

19 After about 15 mnutes, the deputies exited the squad
and approached the rear of Summer's vehicle. Johnson did not
see Summer do anything suspicious during the 15-minute wait.
The deputies asked Summer to step out of the vehicle so that
they could get a fingerprint for identification purposes.
Sumer exited and noved to the rear of the vehicle. The
deputies told Summer his driver's license was suspended, his
vehicle would be towed because of his suspended |icense, and he
woul d be wal king hone, as it was sheriff's departnent policy to
tow a vehicle when the driver's license is determned to be
suspended. Kevin Johnson then commenced a search of the

vehicle. Johnson testified:

At that point | was in the rear of his vehicle and M.
Sumrmer was sweati ng. Kept going in his pockets. I
told himto keep his hands out of his pockets at which
point he again went into his pockets and at that tinme
| thought with his gestures in the vehicle and his
denmeanor outside the vehicle, | asked if | could pat
hi m down.

110 When asked by the prosecutor what observati ons he nmade

that led himto fri sk Sumer, Johnson testified:

By him continuously going in his pockets. | told
him to keep his hands out of his pockets. H s
denmeanor was—He appeared very nervous by him
continuously going in his pockets and ne telling him
to keep his hands out of his pockets. At that point |
believe it was the second or third tine | told himto
keep his hands out, that's when | said, okay, [|I'm
going to do a pat down for ny safety.
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11 Wth respect to Summer's sweating, Summer testified
that "[i]t was very hot." But, when asked on cross-exam nation
if he wasn't sweating because he was "nervous regarding the
itens that [he] had on [his] person and that were in the car,"”
Sumer replied: "I suppose it was partly that, yes.”

12 Summer conplied with Johnson's request for a pat down
search, turned away from Johnson, and put his arnms out at his
sides and parallel to the ground. Sumer was wearing a t-shirt
and either "sweat pants" or "running pants" wth front and rear
pocket s. Johnson perfornmed a protective frisk of Sumer,
starting at the top of his body and working down. Wen Johnson
reached the waistband area, he felt a lunp in Sumer's right
rear pocket. Johnson asked Summer what the |unp was, and Sumer
stated that it was just a napkin. According to Johnson's
testinony, Summer renoved the napkin from his pocket and placed
it on the vehicle's trunk.®

13 Johnson returned to frisking the front of Sumer's
wai st band, and two snmall bindles fell to the ground from
Sumer's pants |eg. Johnson questioned Summer about the
bi ndl es, and Summer stated that they contained heroin. At that
poi nt, Johnson arrested Summer, put him in handcuffs, and then
opened the napkin that had been placed on the trunk. Johnson
found three additional bindles of heroin in the napkin. Johnson

al so assisted Kevin Johnson in the search of Summer's vehicle.

® Sumrmer testified that Johnson reached into Summer's pocket
and renoved the napkin hinmself. This dispute will be discussed
bel ow in section IIl. B. of this opinion.
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Their search revealed nultiple syringes, a rubber tourniquet,
and cooki ng caps. ’

114 On August 1, 2004, Summer was charged with one count

of possessi on of her oi n in violation of W' s. St at .
8 961.14(3)(k) and 961.41(3g)(am. He noved to suppress the
evi dence obtained during the traffic stop as illegally obtained.

The circuit court held a hearing and denied Summer's notion.
Sumer then pled guilty to possession of heroin, and a judgnent
of conviction was entered. Summer appeal ed.

15 On Cctober 19, 2006, the court of appeals reversed and
remanded. Summer, No. 2006AP102-CR, unpublished slip op., 928.
The court determned that based on the totality of circunstances
Johnson did not have a reasonable suspicion that Sumer was
armed and dangerous when he conducted a protective frisk for
weapons. Id. The court of appeals enphasized that "the |apse
of tinme between the stop and the frisk mtigated any reasonable
suspicion of danger” and that "[a]n objectively reasonable
officer would not |eave an occupant of the vehicle who was
believed to be arnmed and dangerous wunattended for fifteen

m nutes." Ild. (citing State v. Mhr, 2000 W App 111, 235

Ws. 2d 220, 613 N W2d 186). The court of appeals further

concl uded that because Johnson | acked a reasonable suspicion to

"In its findings of fact and conclusions of law, the

circuit court found "that it is comon practice as it was here
and the court does not find specifically that it was
unreasonable that prior to the tow that the vehicle be
searched. "
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frisk Sumer, the deputies also |acked a reasonable suspicion to
search Sumer's vehicle. Id., 111 n.5.
16 The State petitioned this court for review, which we
granted on June 12, 2007.
1. STANDARD OF REVI EW
17 In reviewing a notion to suppress, this court enploys

a two-step anal ysis. State v. Dubose, 2005 W 126, 116, 285

Ws. 2d 143, 699 N W2d 582. First, we wll uphold the circuit
court's findings of fact unless they are clearly erroneous. 1d.

Second, we review de novo whether those facts constitute

reasonabl e suspicion. 1d.
[11. ANALYSI S
118 We wll first analyze whether Johnson possessed the
requi site reasonable suspicion to frisk Sumer. Next, we wll

anal yze a dispute regarding the circuit court's findings of fact
regarding that frisk. Finally, we wll address whether the
court of appeals should have decided the legality of the search
of Summer's vehicle.
A Reasonabl e Suspi ci on

19 The Fourth Amendment to the United States Constitution®

and Article |, Section 11 of the Wsconsin Constitution® prohibit

8 In relevant part, the Fourth Amendment states: "The right
of the people to be secure in their persons, houses, papers, and
ef fects, against unreasonable searches and seizures, shall not
be violated.” U.S. Const. anmend. |V.

®In relevant part, Article I, Section 11 states: "The right
of the people to be secure in their persons, houses, papers, and
ef fects agai nst unreasonabl e searches and seizures shall not be
violated." Ws. Const. art. |, § 11,

8
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unr easonabl e governnental searches. State v. Johnson, 2007 W

32, 120, 299 Ws. 2d 675, 729 N.W2d 182. This court ordinarily
construes the protections of these constitutional provisions
coextensively. I|d.

120 The Fourth Anmendnent's touchstone is reasonabl eness,

which is neasured in objective terms by examning the totality

of t he ci rcunst ances, eschew ng bright-1ine rul es and
enphasi zi ng i nst ead t he fact-specific nat ure of t he
reasonabl eness inquiry. Chio v. Robinette, 519 U S. 33, 34
(1996) . A determnation of the reasonabl eness of the search

must balance "the governnent's need to conduct the search

agai nst the invasion the search entails.” State v. MGII, 2000

W 38, 918, 234 Ws. 2d 560, 609 N W2d 795 (citing Terry V.
Chio, 392 U'S 1, 21 (1968)).

21 "During an investigative stop, an officer IS
authorized to conduct a [protective] search['] of the outer
clothing of a person to determ ne whether the person is arned if
the officer is "able to point to specific and articulable facts
whi ch, taken together with rational inferences fromthose facts,
reasonably warrant that intrusion."'" Johnson, 299 Ws. 2d 675,
121 (quoting Terry, 392 US at 21). The purpose of a

protective search is "to determ ne whether the person is in fact

1 The terms "protective search," "pat-down," and "frisk"
are commonly used to refer to the protective neasure endorsed by
Terry v. Chio, 392 US 1 (1968). See generally Thomas K

Cl ancy, Protective Searches, Pat-Downs, or Frisks?: The Scope of
the Permssible Intrusion to Ascertain if a Detained Person is
Armed, 82 Marg. L. Rev. 491 (1999).




No. 2006AP102-CR

carrying a weapon and to neutralize the threat of physical

harm" State v. Kyles, 2004 W 15, 99, 269 Ws. 2d 1, 675
N.W2d 449 (quoting Terry, 392 U S at 24). In evaluating a
search, "due weight nust be given, not to [the officer's]

i nchoate and unparticularized suspicion or 'hunch,' but to the
specific reasonable inferences which he is entitled to draw from
the facts in light of his experience." [d. (quoting Terry, 392
US at 27); Bies v. State, 76 Ws. 2d 457, 466, 251 N W2d 461

(1977) (sane).

22 "The reasonabl eness of a protective search for weapons
is an objective standard . . . whether a reasonably prudent nan
in the circunstances would be warranted in the belief that his
safety and that of others was in danger because the individua
may be arnmed with a weapon and dangerous.” Kyl es, 269

Ws. 2d 1, 710 (citation and internal marks quotation onmitted).

1 W have previously noted that this standard of objective
reasonabl eness has been codified in Ws. Stat. § 968.25, which
is construed in light of Terry and its progeny. State .
Johnson, 2007 W 32, 122 n.8, 299 Ws. 2d 675, 729 N W2d 182.
Ws. Stat. 8 968.25 provides in full

Search during tenporary questioning. Wwen a |aw
enforcenment officer has stopped a person for tenporary
guestioning pursuant to s. 968.24 and reasonably
suspects that he or she or another is in danger of
physical injury, the Jlaw enforcenent officer my
search such person for weapons or any instrunment or
article or substance readily capable of causing
physical injury and of a sort not ordinarily carried
in public places by law abiding persons. If the |aw
enforcenment officer finds such a weapon or instrunent,
or any other property possession of which the |aw
enforcenment officer reasonably believes nmay constitute
the conmssion of a crine, or which may constitute a
threat to his or her safety, the Ilaw enforcenent

10
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"In determ ning whether a frisk was reasonable, a court may | ook
'to any fact in the record, as long as it was known to the
officer at the time he conducted the frisk and is otherw se
supported by his testinony at the suppression hearing.'" Id.
(quoting MGII, 234 Ws. 2d 560, 9124). Circuit courts nust
determne whether a frisk was reasonable on a case-by-case
basis, evaluating the totality of circunstances. Johnson, 299
Ws. 2d 675, 922; Kyles, 269 Ws.2d 1, 149.

23 Qur protective search or "frisk" jurisprudence has
consistently enphasized that the totality of all circunstances

present and known to the officer nust be taken into account to

assess the legality of the procedure. Natural ly, sone factors
will be of greater inport than others in the reasonable
suspicion calculus in a particular case. Qur cases, nost

notably Kyles, have first broken down the reasonable suspicion
issue into an analysis of each primary factor present and then
concluded by viewing these primary factors in the totality of
ci rcunst ances. See id., 1717-18, 68-72 (listing "six factors
that conpose the totality of the circunstances"” in that case
and then evaluating them in their totality). The court of
appeals followed this nethodol ogy. Sumer, No. 2006AP102-CR,
unpublished slip op., 91911, 26-28 (noting that the court

"exam ne[d] each of the key factors . . . separately and then in

officer may take it and keep it until the conpletion
of the questioning, at which tinme the |aw enforcenent
officer shall either return it, if lawfully possessed,
or arrest the person so questioned.

11
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their entirety"). This is the nost |ogical approach for a court
eval uating reasonabl e suspicion because the standard set forth
in Terry requires specificity: "[I]n justifying the particular
intrusion the police officer nust be able to point to specific

and articulable facts which, taken together wth rationa

inferences from those facts, reasonably warrant that intrusion."
Terry, 392 US. at 21 (enphasis added). Therefore, we first
list the factors relied upon by the State to indicate Johnson's
reasonabl e suspicion to search

24 The State's brief lists four factors to evaluate
reasonabl e suspi ci on

1. Johnson saw Summer reaching to the passenger side of

the vehicle (reaching gestures);

2. Johnson said Summer was nervous;
3. Sumer repeatedly put his hands in his pockets; and
4. Johnson said he was concerned about his safety.

25 The State argues that the totality of circunstances
wei ghing the factors above and all other circunstances known to
Johnson, indicate that Johnson had a reasonable suspicion that
Summer was arnmed and dangerous before he perforned the
protective search. W agree.

1. Sumer's Reachi ng Gestures

26 Johnson observed Summer nmake reaching gestures toward
t he passenger side of the vehicle as Summer was pulling over to
st op. This observation aroused the deputy's suspicion that
Sumer mght be retrieving or hiding a weapon. An unexpl ai ned
reaching novenment or a furtive gesture by a suspect during a

12
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traffic stop can be a factor in causing an officer to have
reasonabl e suspicion that a suspect is dangerous and has access

to weapons. See Johnson, 299 Ws. 2d 675, 137.'% The inportance

12 .t her courts have also noted furtive reaching gestures as
indicative of grounds to conduct a protective search. See
United States v. Ednonds, 240 F.3d 55, 61, (D.C. Cr. 2001)
(recognizing that a furtive gesture made in response to the
presence of police can be a significant factor to support
reasonabl e suspicion of crimnal wongdoing); United States v.
Green, 465 F.2d 620, 623 (D.C. Cr. 1972) (holding that officers
were justified in conducting a |limted protective search when
they stopped a car for a traffic violation and "observed the
driver making furtive novenents as though pulling sonething out
of his belt and placing it under his seat"); State v. Quinlan,
921 A 2d 96, 108 (R I. 2007) ("W are satisfied that the
officers had reasonable suspicion to conduct a pat-down frisk
for weapons after they had observed furtive and suspicious
behavi or [continuously reaching to the floor of a Jeep] and
after the occupants repeatedly ignored orders to keep their
hands where Oficer Kerrigan could see them"); State v.
Kennedy, 726 P.2d 445, 451 (Wash. 1986) ("[Officer] Adans saw a
furtive gesture sufficient to give him an objective suspicion
t hat Kennedy was secreting sonething under the front seat of the
car. From his vantage, in his own car behind Kennedy's, he had
no way of know ng what Kennedy was hiding. Wen he had Kennedy
outside the car, he did not frisk him as he could have had he
suspected Kennedy m ght be arned. However, there remained the
gesture, the unknown object wunder the front seat, and the
passenger inside the car who had easy access to the object.");
State v. Dilyerd, 467 So. 2d 301, 304-05 (Fla. 1985) (holding
that a search for weapons was permssible when a car was
illegally trespassing in an orange grove at night and the
passenger |eaned forward and appeared to do sonmething with his
hands on the floorboard of the car); State v. Mnezes, 648
S.E.2d 741, 745 (G. C. App. 2007) ("Observation of what
reasonably appear to be furtive gestures is a factor which my
properly be taken into account in determ ning whether probable
cause exists." (quotation omtted)); State v. Sutherland, 637
N. E. 2d 366, 369 (Chio C. App. 1994) (holding that the search of
a vehicle's passenger conpartnent after a traffic stop was
reasonable when an officer had viewed the defendant and a
passenger naking "furtive" novenents in the vehicle that m ght
have conceal ed a weapon).

13
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of a novenent or gesture is influenced by its nature, its
timng, and whether it can be explained either by the suspect or
by the officer's subsequent observations.

27 Wth regard to Summer's reaching gestures, two sub-
issues are raised by the parties: Johnson's decision not to
order Summer out of the vehicle inmmediately upon approaching it
after noting his reaching gestures; and the inpact of the
passage of tinme between Johnson seeing the reaching gestures
when he stopped the vehicle and later frisking Summer. The
State argues that the court of appeals incorrectly concluded
that any concern for safety aroused by Sumer's reaching
gestures was mtigated by the passage of approximately 15
m nutes between the gestures and Johnson's protective search.
Sumer, No. 2006AP102-CR, unpublished slip op., 928. The State
disagrees with the court of appeals' <conclusion that "[a]n
objectively reasonable officer would not |eave an occupant of
the vehicle who was believed to be arnmed and dangerous
unattended for fifteen mnutes.” Id. The court of appeals
relied on Mhr for this proposition and considered it
"significant that the officer [in Mhr] had been on the scene
and allowed Mhr to remain in the vehicle for twenty mnutes
while he dealt with the driver and another passenger."” Id., 121
(citing Mohr, 235 Ws. 2d 220, 116).

128 In Mhr, police stopped a vehicle with four passengers
for a traffic violation on a January night at 1 a.m Mhr, 235
Ws. 2d 220, f112-3. An officer approached the vehicle, asked
the driver for identification, and noted the strong odor of

14
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intoxi cants emanating fromwthin. Id., 3. The officer asked
the driver to step out to perform a field sobriety test while
the passengers remained in the vehicle. |1d. The test reveal ed
that the driver was not intoxicated, and the officer then asked
the driver for permssion to search the vehicle. 1d., 4. The
driver consented to the vehicle search, and the passenger
i mredi ately behind the driver was asked to step out of the
vehicle for safety reasons. 1d., 914-5. Ten mnutes had passed
since the vehicle was pulled over. Id., 916. The passenger, a
m nor, appeared intoxicated and was arrested for consunption of
al cohol. 1d., 95. The driver and mnor were placed in a squad
car and nonitored. 1d.

129 After ten nore mnutes, the officer returned to the
vehicle and asked the nanme of the front seat passenger, Mbhr,
and requested that he exit the vehicle for safety purposes.
Id., 96, 16. The officer noted that Mbhr stunbled getting out
of the vehicle and snelled strongly of intoxicants. Id., 96
The officer asked Mohr to sit in a squad car, but he refused
Id. Mhr stated that he wanted to go home; the officer told him
to wait until his identification was confirmed. 1d. Because of
the cold, the officer told Mhr to sit in the squad car. 1d.
Mohr put his hands in his pockets, becane resistive, and acted
nervous. |d., 9qY6-7. The officer requested that Mhr take his
hands out of his pockets, but Mbhr refused. Id., 6. After he
refused to renove his hands a second tinme, Mhr was handcuffed

for officer safety. |1d., 7

15
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130 Four or five mnutes later, the officer frisked Mohr
and discovered a plastic baggie that contained narijuana. Id.,
8. Mhr was placed under arrest. Id.

131 The court of appeals held that the frisk of Mbhr was
not supported by reasonable suspicion because it occurred
approximately 25 mnutes after the initial traffic stop, and
"the nobst natural conclusion is that the frisk was a general
precautionary neasure, not based on the conduct or attributes of
Mohr . " Id., 115. The court of appeals concluded that the
officer who frisked Mhr was apparently not concerned for his
safety when he made the traffic stop because he did not order
the passengers out of the vehicle and left the vehicle
unattended while spending 20 mnutes with the driver and m nor
1d., T116.

132 In Mhr the defendant was a passenger in a car whose
driver was given only a traffic warning. Id., 14. The
def endant was not suspected of any offense and wanted to | eave
the scene, alleging that his house was only two blocks away.
Id., 16. The officers did not permt Mhr to |eave, and asked
him to sit in a squad car. Id. Wien he refused and kept
putting his hands in his pockets while standing outside at 1
a.m on January 31, he was cuffed with his hands behind his
back. Id., 17. The arresting officer said Mhr had been
nervous and resistive. 1d. Several mnutes later the officer
conducted a pat-down search that uncovered marijuana in Mhr's
j acket pocket. I1d., ¢8. It was in this context that the court

of appeals pointed to "the fact that the frisk occurred

16
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approximately twenty-five mnutes after the initial traffic
stop" and concluded that the frisk was "a general precautionary
measure,"” as opposed to a focused protective search. Id., 915.
Al though there are sone simlarities between Mohr and this case,
Mohr is distinguishable on the facts and does not stand for a
rule that tinme necessarily di m nishes suspicion or risk.

133 The State's brief points out that there is no gol den
rule regarding whether to order a suspect to stay in his vehicle
or to step out during a traffic stop.?® W agree. "[ T] he
mllions of traffic stops that occur every year are not
fungi bl e,” hence the decision to order a suspect out of a car is
not so universal that it is always necessary or even reasonabl e.

Pennsylvania v. Mmms, 434 U.S. 106, 121 (1977) (Stevens, J.,

di ssenti ng). We therefore disagree with the court of appeals’

conclusion that "[a]n objectively reasonable officer would not

| eave an occupant of the vehicle who was believed to be arned
and dangerous wunattended for fifteen mnutes." Summer, No.
2006AP102- CR, unpublished slip op., 128 (enphasis added).
Clearly, the nyriad circunstances an officer mght face in a

traffic stop would suggest ordering passengers out of their

13 The State has cited several cases from other
jurisdictions and sone police training manuals in its brief
regarding the varied treatnent of an officer's decision to order
a stopped vehicle's driver and passengers to stay in or step out
of the vehicle. W need not recount these authorities but
recognize that each traffic stop wll require a tailored
response by | aw enforcenent.

17
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vehicle in sone cases but not in others. W do not believe the
facts of this case indicate that Johnson was objectively
unreasonable in not ordering Sumer out of the vehicle
i mredi ately upon approaching it the first tine. Two deputies
were present at the scene, and Summer was under constant
surveil |l ance.

134 The State conceded in its brief and at oral argunent
that Johnson did not possess the requisite reasonable suspicion
necessary to perform a protective search imediately after
observing Summer's reaching gestures and after approaching his

vehi cl e. See Johnson, 299 Ws. 2d 675, 143 (declining to adopt

a per se rule that a single reaching gesture al one provides the
reasonabl e suspicion necessary to conduct a protective frisk).
Consequently, we are puzzled by the court of appeals' conclusion
that "[a] reasonable officer would have ordered Summer out of
the vehicle and performed a frisk if there was a serious safety
concern.” Sumer, No. 2006AP102-CR, unpublished slip op., f22.
Because Johnson did not possess the requisite reasonable

suspicion at the time he saw the gestures, he was neither

14 Justice John Paul Stevens wote in Pennsylvania v. M ms,
434 U.S. 106 (1977), that one cannot assune that "ordering the
routine traffic offender out of his car significantly enhances
the officer's safety.” Id. at 119 (Stevens, J., dissenting)
"Arguably, such an order could actually aggravate the officer's
danger because the fear of a search mght cause a serious
of fender to take desperate action that would be unnecessary if
he renmained in the vehicle while being ticketed.” 1d.; see also
Maryland v. WIson, 519 U S. 408, 416-17 (1997) (Stevens, J.,
dissenting) (observing that statistics on officer traffic
assaults do not conclusively indicate whether ordering persons
out of a vehicle increases or decreases danger to police).
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obligated nor permtted to frisk Sumer at this stage in the
traffic stop. However, we recognize that Johnson likely
possessed a reasonable concern for safety at this point, albeit
not a concern sufficient by itself to justify a protective
sear ch.

135 The court of appeals relied on Mhr's enphasis on the
passage of time to conclude that "the |apse of tine between the
stop and the frisk mtigated any reasonable suspicion of
danger." 1d., 128 (referencing Mohr). W do not find that the
tenporal elenents enphasized in Mhr and relied upon by the
court of appeals are convincing indicators that Johnson's
obj ectively reasonable fears regarding Sumer should have been

quel l ed by the nere passage of tinme.'® An officer can be as nuch

15 The instant case is simlar to People v. Jackson, 948
P.2d 506 (Colo. 1997). In Jackson, as officers were stopping a
vehicle for a routine traffic violation they observed the
def endant, a passenger in the vehicle, take a coat from the back

seat and place it on his |[ap. Id. at 506. The officers
approached the vehicle, retrieved identification from the
def endant, and ran a conputer check on the occupants. Id. at
507. The check revealed no outstanding warrants for either the
driver or the defendant. Id. After 10 to 15 mnutes, the
officers renoved the occupants and perforned a protective pat-
down search of the defendant. Id. at 507-08. During the
search, a plastic bag containing crack cocaine fell from the
defendant's pants | eg and was seized. 1d. at 506-07.

The Col orado Suprenme Court noted the passage of 10 to 15
m nutes between the initial stop, the defendant's novenent to

the back seat, and the pat-down search. |1d. at 508. The court
upheld the search as reasonable, despite the passage of tine
fromthe initial stop to the search. Id. The court enphasized

that "under the facts of this case, the trial court found
specifically that at the tine of the pat down of the defendant,
the officer was concerned for his safety . . . [and therefore]
t he purpose of the pat-down search . . . was reasonable.” |I|d.
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in danger at the end of a traffic stop as at the beginning.*®
Under the circunstances present, Johnson's reasonable belief
that he was in danger grew as tine passed.

136 W& therefore disagree with the court of appeals that
t he passage of 15 mnutes fromthe tinme of the reaching gestures
and traffic stop to the tinme of the protective search mtigated
“any reasonabl e suspicion of danger," id. (enphasis added), and
instead view Summer's unexplained reaching gestures as one
factor in the totality of circunstances that are indicative of
Johnson's reasonable suspicion that Sumer was arned and

danger ous. Y’

16 See State v. Vandenberg, 81 P.3d 19, 28 (N.M 2003)
("[We refuse to draw a bright-line, tenporal cut-off point. W
decline to say that an investigating officer cannot be in as
much danger at the end of a traffic stop as at the beginning, or
at | east reasonably believe that to be so.").

17 When Johnson approached Summer's BMA he was wary of the
reaching gestures he had seen nonents earlier. As the deputy
spoke to Summer, he had the opportunity to observe the contents
of Summer's vehicle. There was a great deal of clutter in the
vehi cl e. Johnson observed nothing—such as a wallet on the
front seat—that provided a natural explanation of why Sumer
had reached over to the passenger side of the vehicle. Rat her,
the clutter that Johnson saw on the front seat suggested a
convenient place to hide or retrieve a weapon. Although Johnson
expressed his concerns to Summer, Sumer did not offer any
explanation of his reaching gestures. As he returned to his
squad, Johnson knew that Summer had not been reaching to get his
vehicle registration out of his glove conpartnment or to find his
driver's i cense because Summer did not pr oduce any
i dentification. See Johnson, 299 Ws. 2d 675, 4943. He did not
know why Summer had been reaching. Thus, the gestures were
conpletely unexplained at the tinme Johnson conducted the pat-
down. In short, nothing that Johnson perceived or heard allayed
hi s concerns.
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2. Suspect's Unusual Nervousness

137 Johnson testified that Summer "seened very nervous"
and "was sweating," and the circuit court found that Summer was
"very nervous" and sweati ng.

138 Nervousness during a routine traffic stop is typical
but unusual nervousness of a suspect may indicate w ongdoing.'®
Qur cases hold that a suspect's wunusual nervousness is a
legitimate factor to consider in evaluating the totality of
circunstances for reasonable suspicion. Kyles, 269 Ws. 2d 1,

154 (citing MG II, 234 Ws. 2d 560, 929; State v. Morgan, 197

Ws. 2d 200, 213, 215, 593 N W2d 887 (1995)).'  The record
reflects that Summer was "very nervous,” and this type of
behavi or m ght reasonably indicate that a threat of harm to
Johnson was present.

139 Visible perspiration can be a synptom of nervousness.
In this case, the traffic stop occurred around 9 p.m in late

July. Johnson testified that he did not believe that he hinself

18 See United States v. Bloonfield, 40 F.3d 910, 918-19 (8th
Cr. 1994) (noting that it is customary for a suspect in a
routine traffic stop to be "sonewhat nervous” but that the
"fidget[ing]" Dbehavior of a suspect, in the totality of
ci rcunst ances, suggested that w ongdoi ng was afoot).

19 See also United States v. Arnold, 388 F.3d 237, 238 (7th
Cr. 2004) ("[Oficer Ford] noticed that Arnold appeared very
nervous and was sweating 'a little bit.""); United States wv.
McRae, 81 F.3d 1528, 1531 (10th Cr. 1996) (where an officer
observed MRae's "unusual," nervous behavior, such as sitting
nore upright and adjusting his mrrors to watch the officer.
O ficer Colyar testified that "the way [ McRae] was watching ne,
the intensity with which he was doing it, yes, | consider that
to be unusual .").
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was perspiring because of the tenperature; whereas Summer
acknowl edged that he could have been sweating because of the
heroin on his person and drug paraphernalia in his vehicle. W
observe that, in addition to the appearance of nervousness or
erratic behavior—e.g., trenbling, shaking or fidgeting hands,
shifting eyes, tapping one's fingers or feet, placing one's

hands in and out of one's pockets, and the |ike*—visible

20 prof essor LaFave has listed nunerous exanples of erratic
behavi or or unusual appearance that courts have found
sufficiently indicate reasonabl e suspicion:

a characteristic bulge in the suspect's clothing;
observation of an object in the pocket which m ght be
a weapon; an otherw se inexplicable sudden novenent
toward a pocket or other place where a weapon could be
conceal ed; an otherw se inexplicable failure to renove
a hand from a pocket; awkward novenents manifesting an
apparent effort to conceal sonething under his jacket;
backing away by the suspect under circunstances
suggesting he was noving back to give hinself tinme and
space to draw a weapon; awareness that the suspect had
previously been engaged in serious crimnal conduct;
awar eness that the suspect had previously been arned,
awar eness of recent erratic and aggressive conduct by
the suspect; discovery of a weapon in the suspect's
possessi on; discovery that the suspect is wearing a
bullet proof vest as to which he nmakes evasive
denials; and awareness of circunstances which m ght
pronpt the suspect to take defensive action because of
a msunderstanding of the officer's authority or
pur pose.

4 Wayne R LaFave, Search and Seizure 8 9.6(a), at 628-30 (4th
ed. 2004) (footnotes omtted).
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perspiration is a factor t hat courts have taken into
consideration in the totality of circunstances.

140 Therefore, we consider Summer's nervous deneanor and
visible perspiration as supportive of Johnson's reasonable
suspicion in the totality of circunstances.

3. Suspect's Hands in Pockets

41 Johnson testified that Summer repeatedly placed his
hands in his pockets, even after Johnson ordered him not to do
So. Johnson also testified that Sumer  followed his
i nstructions, except for putting his hands in his pockets.

142 The circuit court found that Summer was putting his
hands in his pockets "and he was asked not to do that on a
nunber of occasions.” The court acknow edged that there was
some question about Johnson's order to Sumer to keep his hands
out of his pockets because Johnson had not recounted that point
in his police report. However, the circuit court placed this

alleged deficiency "in the context of the overall set of

2l See, e.g., State v. Triplett, 2005 W App 255, 92, 288
Ws. 2d 515, 707 N.wW2d 881 ("The officer noticed that
Triplett's hands shook and perspiration appeared on his
forehead."); Caldwell v. State, 780 A 2d 1037, 1043 (Del. 2001)
("The officer testified at the suppression hearing that Cal dwel
appeared 'extrenely nervous,' was perspiring and his hands were
shaking."); P.W v. State, 965 So. 2d 1197, 1199 (Fla. Dst. Ct.
App. 2007) ("P.W then wal ked over to the car and appeared upset
and was sweating. The officer asked what P.W was doing in the
area and P.W responded that he was going to catch a bus. At
this point, the officer exited his police car and asked
appellant if he could pat him down."); State v. R der, 172 P.3d
274, 276 (Or. C. App. 2007) ("Defendant was sweating profusely
and was obvi ously nervous.").
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circunstances” and found that "the defendant was putting his
hands into his pockets . . . on a nunber of occasions.” In his
testinony, Summer did not deny that he had been told to keep his
hands out of his pockets.

143 We consider a defendant's placing his hands in his
pockets repeatedly, despite an officer's adnonitions, as a
substantial factor in the totality of circunstances. As we
stated in Kyles, "[o]fficers need to see a person's hands so
that they can determ ne whether the individual is reaching for a
weapon. O ficers have a legitimate, objective concern for their
own safety when an individual reaches into his pockets." Kyles,

269 Ws. 2d 1, 941. Oher courts have properly relied upon this
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2 and we do

factor in evaluating the totality of circunstances,?
so as wel l.

44 Therefore, we consider the fact that Summer repeatedly
put his hands in his pockets, contrary to instruction, as a
legitimate and inportant factor in the totality of circunstances
i ndi cating reasonabl e suspicion to conduct a protective search.

4. Oficer's Subjective Fear for Hs Owm Safety

22 See United States v. Harris, 313 F.3d 1228, 1236 (10th
Cr. 2002) ("[T]he nore inportant factor here is that Defendant
refused to take his hands out of his pockets after Oficer Alen
requested that he do so. COficer Allen testified that he asked
Def endant to take his hands out of his pockets because he was
concerned that Defendant mght be concealing a weapon.");
Commonweal th v. Wiitnore, 92 S.W3d 76, 79 (Ky. 2002) ("When the
officer entered the apartnent, Wiitnore began fidgeting and
turning away from her. He then gave the officer a false nane
and refused to renmove his hand from his pocket upon request.");
State v. Gannaway, 191 N W2d 555, 556 (Mnn. 1971) ("[Oficer]
Pelton testified that he warned Gannaway to keep his hands out
of his pockets but that Gannaway seened intent on reaching into
the right pocket of his outer coat."); People v. Smth, 721
N Y.S. 2d 311, 312 (N Y. App. Dv. 2001) ("The officer noticed
that when defendant exited the car, he appeared fidgety and
nervous, and was | ooking over his shoulder, as he stood facing
the officer with his hands near his pockets. The officer again
asked defendant to show him his hands, and he also asked himif
he possessed any weapons. Defendant replied that he did not
have any weapons, but he did not produce his hands."); WIIlians
v. State, 754 N E 2d 584, 586 (Ind. Ct. App. 2001) ("Oficer
W | dauer observed that WIlians was nervous, sweating, and his
| egs were shaking. Oficer WIdauer asked WIllianms, two or
three tines, to take his hands out of his jacket pocket and away
from his waistband, but WIlians failed to conply, causing
Oficer Wldauer to fear for his safety. O ficer WIdauer then
ordered WIllianms to place his hands on the police car so that he
could conduct a pat down search for weapons. Wl lians again
pl aced his hand in his pocket.").
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145 Johnson testified that he informed Summer he wanted to
search Summer's vehicle because he feared for his own safety.
This fear was due to Summer's gestures to the passenger side of
the vehicle and the fact that the vehicle's interior was
littered with various objects, which "could have been hiding a
weapon." Johnson also testified that when he frisked Sumer he
did so as a neasure to protect his own safety.

46 The circuit court found that Johnson's "fear for his
safety" was part of the totality of circunstances that justified
the protective search

147 In Kyles, we rejected any rule that an officer's
subj ective apprehension that an individual is arnmed may not be
considered as part of the totality of circunstances. Kyles, 269
Ws. 2d 1, 139. However, we also held that reasonabl e suspicion
for a protective search does not turn on an officer having a
subj ective belief that his own safety or that of others is in
danger. 1d., 130.%® Instead, we determined that an "officer's
fear or belief that the person may be arnmed is but one factor in
the totality of the circunstances that a court may consider in
determning whether an officer had reasonable suspicion to
effectuate a protective weapons frisk." [d., 39.

148 A court may look "to any fact in the record, as |ong

as it was known to the officer at the tinme he conducted the

23 See 4 \Wayne R LaFave, Search and Seizure § 9.5(a), at
472 (4th ed. 2004) (noting that the test for reasonable
suspicion is "purely objective® and that “"there is no
requi renent that an actual suspicion by the officer be shown").
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frisk and is otherwise supported by his testinony at the
suppression hearing," to help determne whether a frisk was
reasonabl e. Id., 910 (quoting MGIIl, 234 Ws. 2d 560, 9124).
The record denonstrates additional factors about which Johnson
i ndi cated concern. Sumer identified hinmself orally but never
produced any identification to confirm what he said, nmuch less a
photo driver's license. That is why taking a fingerprint was
necessary. Al though he was driving with a suspended I|icense,
Sumer called attention to hinself by waving to the deputies as
he passed, even though his driving maneuver forced other
vehicles to take defensive action. Johnson testified that he

"couldn't believe" the maneuver and thought Summer's wave to the

deputies was "odd." \Wen questioned, Summer could not give his
street address, but he still asked the deputy to "hurry up."
Johnson thought the latter coment was "unusual." In short,

Sumer exhi bi ted unusual and erratic behavior.

149 Accordingly, we weigh the fact that Johnson feared for
his safety as a factor in the totality of circunstances.
5. Totality of G rcunstances

150 We have exam ned each of the four factors enunerated
by the State and pointed to other concerns. W now exani ne
these factors in the totality of circunstances.

51 The traffic stop occurred at approxinmately 9 p.m?* on

July 29, 2004. The vehicle was stopped for a traffic violation

24 See State v. Kyles, 2004 W 15, 958, 269 Ws. 2d 1, 675
N.W2d 449 (noting that the time at which a protective search
occurs is a factor to be considered in the totality of
ci rcunst ances) .
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on a MIwaukee street. The State does not contend that the area
was a high crinme area. Summer made reaching gestures toward the
passenger side of the vehicle as he was being pulled over.
Johnson approached the vehicle and observed that the passenger
conpartnment was filled with nmany objects, neking it a ready
place to hide a weapon. Sumer had no driver's license or
identification with him He could not give a street address.

52 Johnson was concerned for his safety as soon as he
observed Summer's reaching gestures to the passenger side of the
vehi cl e. He twi ce asked Sumer to search the vehicle as a
protective safety neasure, citing Summer's reaching gestures,
lack of identification, and the «clutter in the car as
indications that Summer mght be hiding a weapon. Sumer
of fered no explanation of the reaching gestures, but he did ask
the deputy to "hurry up."

153 A conputer check on Summer revealed that his driver's
| icense was suspended. After the conputer check, Kevin Johnson
wote a citation while Sumer waited in his vehicle. Johnson
nmoni tored Sumer fromthe squad for about 15 m nutes.

154 Johnson and Kevin Johnson then approached Summer's
vehi cl e. The deputies asked Summer to step out of the vehicle
to fingerprint him and infornmed Summer that his BMW would be
towed because of his suspended driver's |icense. Kevi n Johnson
began searching Sumer's vehicle. Johnson observed that Summer
was "very nervous" and sweating as Kevin Johnson began the
sear ch. Sutmer was wearing a t-shirt and "sweat pants" or
"running pants.” H's pants contained no unusual bul ges, but he
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repeatedly reached into his pants pockets. Johnson instructed
Sumer not to place his hands in his pockets, but he did not
conpl y.

155 We conclude on these facts that an officer in
Johnson's position would possess the objectively reasonable
suspi cion that Summer was both armed and dangerous. The tine of
night, Summer's initial reaching gestures, the clutter in the
vehicle, Summer's lack of identification and suspended driver's
|icense, Summer's nervous deneanor, visible perspiration, and
other erratic behavior, and the fact that Summer repeatedly
reached into his pockets after being instructed not to do so,
all validate Johnson's reasonabl e suspicion that Sumer was both
armed and dangerous under the totality of circunstances.

156 We reject the contention that Johnson's reasonable
suspicion was obviated by the fact that 15 mnutes passed
between the tine of the stop, when Johnson viewed Sumer's

reaching gestures, and Johnson's protective search of Sumner.

After al |, Johnson had kept Sumer under cont i nuous
surveil |l ance. The passage of time can be a factor in the
totality of ~circunstances, but it is not I|likely to be a

determ native factor in establishing or elimnating reasonable

suspicion for a frisk. The passage of tinme may calm the nerves
of a suspect or build on his apprehension, depending on what the
suspect is thinking and what he fears may be discl osed. In the
same vein, information gained by an officer, including the
officer's observations during a delay, may dispel or heighten
the officer's suspicions. The passage of tinme wll have
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different effects if the officer's conputer reveals that a
driver has a spotless record, or a suspended license, or an
arrest warrant for arned robbery.

57 In a nenorable case, State v. Kelsey C R, 2001 W 54,

243 Ws. 2d 422, 626 NW2d 777, MIlwaukee police officers
stopped their squad car to speak wth a suspected 15-year-old
runaway. Id., 95. After answering a few questions, she fled

Id. Wien the police gave chase and caught her, they gave the
young woman a citation and clarified her status, prom sing her
not her by tel ephone to give her a ride hone. I1d., f96. Bef ore

transporting her in their squad car, however, the officer wanted

to perform a pat-down search for their safety. ld., 97. They
called for a female officer. 1d. The officers and the juvenile
then waited 20 mnutes for the fenale officer to arrive. Id.

Wen she cane, the female officer conducted a protective pat-
down search and discovered that Kelsey was carrying a snall

| oaded handgun. Id. The passage of 20 mnutes did nothing to
change the fact that Kelsey had concealed a handgun in her
| eans.

58 In this case, the passage of 15 mnutes led to the
issuance of a citation and increased Summer's nervousness,
particularly when Kevin Johnson began to search Summer's
vehi cl e. The passage of tinme did not counter the cunulative
factors for reasonabl e suspicion.

159 We do not fault Johnson or Kevin Johnson for choosing
not to order Summer from the vehicle inmediately upon speaking
with him Police officers should be given the discretion to use
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their professional judgnent and experience to determne when it
is appropriate to order a suspect from a vehicle to diffuse a
potential safety threat. The fact that the deputies chose not
to do so immediately should not discount the other factors
i ndi cative of Johnson's reasonable suspicion to frisk Summer.

B. Crcuit Court's Factual Finding Regardi ng Renoval of Napkin

60 Before comrenting on the second issue presented for
review, we should address a dispute concerning the circuit
court's finding of fact regarding who renoved the napkin from
Sumer' s pocket.

161 Johnson testified that while he was frisking Sumer he
becane alerted to a lunp in Summer's right rear pocket. Johnson
asked what it was, and Summer replied that it was just a napkin.
Johnson testified that Sumer then renoved the napkin and placed
it on the trunk of his vehicle. Johnson renenbered the napkin
as a "Subway" napki n.

62 By contrast, Sumer testified that during the frisk
Johnson felt sonething in Sumer's rear, zippered pants pocket.
Johnson asked what it was, and Summer replied that it was a
napki n. Sumer testified that Johnson then unzipped Summer's
pocket, reached in, and pulled out the napkin and opened it. He
testified that Johnson asked what was in the napkin, and then
Johnson reached into Summer's pocket and pulled out two nore
packets of heroin. Sumer testified that no packets of heroin
fell to the ground.

163 Summer's attorney, Craig Al bee, cross-exam ned Johnson
about the pat-down:
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JOHNSON:

MR, ALBEE

JOHNSON:

MR, ALBEE

JOHNSON:

MR, ALBEE

JOHNSON:

MR. ALBEE

JOHNSON:

MR. ALBEE

JOHNSON:

MR. ALBEE

JOHNSON:

MR. ALBEE

JOHNSON:

MR, ALBEE

JOHNSON:

MR, ALBEE

No. 2006AP102-CR

And he had a back pocket on those
sweat pants?

Yes.

And you felt sonething, true?
Tr ue.

Sonet hi ng soft?

| won't say it was soft. | felt
somet hi ng.

It clearly was not a weapon; true?
Tr ue.

You didn't know what it was;
right?

Correct.
And you asked himwhat it was?
Correct.

And then vyou reached into his
pocket and took it out.

No, | didn't. He reached in and
put it on the trunk of his car.

So M. Sumer reached into his
pocket and grabbed a napkin, is
[t] hat what you said?

Yeah. He said—He stated it is
just a napkin, and put it on the
trunk of his car.

So the reason you were patting M.
Sumtmer down is because you had
some concern for safety; is that
right?

Correct.

Did you believe he was arnmed?
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JOHNSON: | didn't know if he was or not.

MR. ALBEE: Were you suspicious that he was
ar med?

JOHNSON: Coul d have been

MR. ALBEE: And that's why you had him put his
hands in the air?

J OHNSON: Correct.

MR. ALBEE: And you're telling nme that you had

sonme concern that you mght have
been suspicious that he was arned
and you let M. Summer reach into
hi s pocket hinself?

JOHNSON: At that point, yes.

MR. ALBEE: So you're patting him down for
your safety and you let him bring
hi s hands down and reach back into
his pocket and pull sonething out
that you don't know what it 1is;
right?

J OHNSON: Correct. At that point | didn't
think it was a weapon.

MR. ALBEE: And is that how you were trained
is to let the suspect reach into
hi s own pocket s when you're
patting him down for your own

safety?
JOHNSON: | was in a pat down. | wasn't
doing a search. | wasn't going to

go in his pocket.
64 The principal object of the suppression hearing was
the five packets of heroin. The court was confronted with a
choice between sharply conflicting testinony about how the

packets or bindles canme to |ight.
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165 In its findings of fact, the circuit court stated:
"The court further finds from the credible testinony that

[ Johnson] directed the defendant to take what was in his pocket

out because the defendant had responded it was a napkin."
(Enmphasi s added.)

166 Admttedly, when the court found that Johnson
"directed the defendant to take what was in his pocket out," its
finding was based on an interpretation of testinony. On a paper
record, this finding is somewhat disconcerting.

167 Nonet hel ess, the court said it found the testinony of
Johnson to be credible and, on several occasions, it adopted
Johnson's testinony over Sumner's testinony. The court rejected
Sumer's testinony that Johnson unzipped his rear pocket and
t ook out the napkin. It rejected the defendant's testinony that
Johnson i medi ately opened the napkin that had been placed on
the trunk. The court adopted the testinony that Johnson
continued to frisk Summer until "he observed two packets fal
from [Summer's] pants which were later determned to be
suspected contraband."” "[L]ater," the court found, "the napkin
was opened up and it was discovered that there were additiona
packets of suspected contraband." (Enphasis added.)

168 Irrespective of how the napkin noved from the
defendant's rear pants pocket to the trunk of his vehicle, we
are presented with the court's finding of fact that the bindles
t hat Johnson observed on the ground were found independent of
and not dependent on the renoval of the napkin from Sumer's
pocket . The court found that the bindles fell to the ground
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from Summer's pants |leg as Johnson proceeded to continue the
protective search. The bindles on the ground were observed by
Johnson and in plain sight. The incrimnating nature of the
bi ndl es was reveal ed when Johnson asked Summer about the bindles
and was told that they contained heroin. Sumer then blurted
out that he was an addict.

169 Although the court's finding that Johnson directed
Sumer to renove the napkin is troublesone, it does not
contradi ct Johnson's sworn testinony, inasnmuch as Johnson was
not asked and did not say whether he had said anything nore to
Sumer than ask what the lunp was. The court my have
interpreted Johnson's sinple question as a request to take the
napkin out. W see no useful purpose in remanding this case for
clarification inasnuch as the court already found that Johnson
did not open the napkin until after he saw two bindles fall from
the defendant's pants | eg. The court clearly rejected the
defendant's testinony on how Johnson found the heroin.

C. Search of the Vehicle

70 The State argues that the court of appeals should not
have addressed the legality of the search of Sumer's vehicle.

171 The State may believe it was blindsided by the court

of appeals' decision to address this issue, see Sumer, No.

2006AP102- CR, wunpublished slip op., Y11 n.5, inasmuch as search
of the vehicle was barely alluded to in Sumer's brief to the
court of appeals. Furthernore, the State's contention that the
search was justified as an inventory search was not addressed by
the court of appeals. On the other hand, because so little
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attention was paid to the search of Sumer's vehicle at the
suppression hearing, the State failed to establish by testinony
t hat the MIwaukee County Sheriff's Depart ment has an
established policy on inventory searches of the vehicles it

t ows. 2°

Because the vehicle search played no part in Sumer's
conviction, we decline any further discussion of the issue.
| V. CONCLUSI ON

172 We conclude that the protective frisk of Sumer was
justified by specific, articulable facts supporting a reasonable
suspicion that Sumer was arnmed and dangerous. Wth regard to
the search of Summer's vehicle, we conclude that it was not
necessary for the court of appeals to address this issue because
the vehicle search played no part in Summer's conviction.
Accordingly, we reverse the court of appeals.

173 By the Court.—Fhe decision of the court of appeals is

rever sed

®In State v. Wide, 155 Ws. 2d 537, 455 N W2d 899
(1990), we recognized the reasonableness and legality of a
police inventory search as long as the search was conducted
pur suant to departnental policy and for i nventory, not
i nvestigatory, purposes. See id. at 550-51. W rejected the
argunent that the departnental policy regarding an inventory
search nust be in witing and instead upheld an inventory search
based on the evidence regarding departnmental policy that was

presented at a suppression hearing. 1d. at 549.
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