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Rarmn Lopez Ari as, Davi d R Schanker

Clerk of Supreme Court

Def endant - Respondent .

APPEAL from an order of the Circuit Court for Cark County,

Jon M Counsell, judge. Reversed and cause renanded.

11 PATI ENCE DRAKE ROGGENSACK, J. This case comes before
us by certification from the court of appeals. Ranon Ari as
(Arias) was charged with one count of carrying a concealed
weapon, contrary to Ws. Stat. 88 941.23 and 939.51(3)(a) (2005-
06) ;! one count of possession of a sw tchblade knife, contrary to
Ws. Stat. 88 941.24 and 939.51(3)(a); and one count of

possession with intent to deliver no nore than five granms of

L' Al further references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se noted.
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cocaine within 1,000 feet of a school zone, contrary to Ws.
Stat. 88 961.41(1m (cm 1r, 939.50(3)(f) and 961.49(2)(f).

12 After a prelimnary hearing, the circuit court granted
Arias's notion to suppress the weapon and the drugs obtained
pursuant to the search conducted followng a police dog's sniff
of the exterior of the vehicle in which Arias was a passenger.
The State appealed the order suppressing the evidence, and the
court of appeals certified two issues to this court: (1)
"whet her, wunder the Wsconsin Constitution, a dog sniff of a
stopped vehicle is a 'search'"; and (2) "whether the vehicle

stop was unreasonably prolonged in duration by the officer's
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control |l ed substance investigation."? In its certification, the

court of appeal s expl ai ned:

Here, the period of tinme to consider is the tine
consuned by the officer asking drug questions and
preparing to release the dog, and then by the dog
sniff itself. As we set forth above, the videotape

2 The parties' briefs raise a third issue: Whet her the
police dog was sufficiently reliable that his perceived alert to
the vehicle provided probable cause that the vehicle contained
dr ugs. However, both Arias and the State agree in the briefs
they submtted to us that this issue was not raised before the
circuit court, although the dissent attenpts to shift the
reader's focus to this very issue in order to support its
di sagreenent with the holding of the majority opinion. Wile we
are vested with the authority to consider issues not raised
before the circuit court, County of Colunbia v. Bylewski, 94
Ws. 2d 153, 171-72, 288 N.W2d 129 (1980), we decline to do so
her e. The issue of whether the police dog was sufficiently
reliable to establish probable cause has factual wunderpinnings
that make it inappropriate for this court to resolve during this
appeal . See, e.g., Wirtz v. Fleischman, 97 Ws. 2d 100, 107
n.3, 293 N.W2d 155 (1980) (observing that the power to nake
factual determnations is reserved to the circuit courts and
should be exercised by this court only under "appropriate
procedures in the exercise of its constitutional grant of

original jurisdiction"). At the «circuit court, Renni e's
testinmony that D Jango alerted to drugs within Schillinger's
vehicle canme in as uncontroverted evidence. Arias did not
challenge the reliability of the dog's alert. The di ssent

chooses to omt this part of the case's history.

I nstead, the dissent devotes a |large part of its opinion to
a long lanment that the mgjority opinion does not address whet her
the drug-sniffing dog actually "alerted" to the presence of
drugs in Megan Schillinger's vehicle and if it did, whether the
dog's alerts were reliable. Di ssent, 9163-66. W do not
address those issues because Arias never presented them to the
circuit court and also because this matter is before us on
certification of two issues: (1) "whether, under the Wsconsin
Constitution, a dog sniff of a stopped vehicle is a 'search'";
and (2) "whether the vehicle stop was unreasonably prolonged in
duration by the officer's controll ed substance investigation."
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shows that this period was approximtely one mnute
and ei ght een seconds.

13 We answer both certified questions in the negative.
First, we conclude that a dog sniff of the exterior of a vehicle
| ocated in a public place does not constitute a search under the
W sconsin Constitution. Second, we conclude that Col by-
Abbot sford Police Departnment Oficer Brian Rennie (Rennie), who
performed a "controlled substance investigation,™ did not
unreasonably prolong his seizure of Arias. |In so concluding, we
determine that the circuit court's finding that the dog sniff
prol onged the detention by "approximtely 38 mnutes"” is clearly
erroneous. The great weight and clear preponderance of the
evi dence shows that the dog sniff prolonged the detention by no
nore than 78 seconds. Under the totality of the circunstances
herein presented, the 78 seconds during which the dog sniff
occurred is a not an unreasonable increnmental intrusion upon
Arias's |liberty. Accordi ngly, the dog sniff did not
unreasonably prolong in duration the controlled substance
i nvestigation, which conported with the Fourth Amendnment of the
United States Constitution and with Article I, Section 11 of the
Wsconsin Constitution. Therefore, we reverse the order of the
circuit court and remand for further proceedings.

. BACKGROUND

14 On August 20, 2005, Rennie, acconpanied by his police
dog, D Jango, sat in his police cruiser located in the parking
lot of a flower shop, running radar detection on H ghway 13.

Wiile there, he observed Arias exit a grocery store with three
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12- packs of beer and place themin a vehicle he knew bel onged to

Megan Schillinger (Schillinger). From his acquaintance wth
Schillinger, Rennie knew her to be 17 years of age. When
Schillinger began driving the vehicle containing both the beer

and Arias, Rennie stopped them because he believed that
Wsconsin |law prohibited mnors from operating vehicles that
contain intoxicants.?

15 Rennie pulled Schillinger over and called for back-up
at approximately 10:45 p.m He approached the car; explained to
Schillinger why he had stopped her; and then he took her
driver's license back to his squad car. Though Rennie testified
at the prelimnary hearing that at this point he radioed
dispatch to relay Schillinger's driver's license information,
the State does not challenge the circuit court's finding to the
contrary: the circuit court found that Rennie did not radio in
Schillinger's information until 11:27 p.m Rennie then returned
to Schillinger's vehicle, where he admnistered a prelimnary

breath test to her to determ ne whether she had consuned

al cohol . The breath test registered "zero." Rennie then asked
Schillinger if there were any drugs in the car. Schil I'i nger
replied "no." Rennie then asked Schillinger if she and Arias
were "carrying around anything with [then]." She again replied
"no." At this point, Rennie returned to his squad car and

released D Jango to perform a sniff around the exterior of

% Wsconsin Stat. § 346.93 prohibits a minor fromdriving a
vehi cl e that contains intoxicants.
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Schillinger's vehicle. The State concedes that Rennie did not
have a reasonable suspicion of drug activity prior to the dog
sniff.

16 The surveillance video taken from Rennie's squad car
captures the activity of D Jango, who alerts by sitting, which
is called a "pass holder." D Jango appears on the video
acconpani ed by Renni e. D Jango proceeds to the passenger side
of the car, where he sits and barks. D Jango then gets up and
jogs to the driver's side of the car, where he also sits and
barks. The tinme that el apsed from Rennie's question about drugs
to the conpletion of D Jango's sniff was one mnute and 18
seconds. D Jango's sniff concluded four mnutes and ten seconds
after Rennie stopped Schillinger's vehicle.

17 As a result of what he perceived as D Jango's positive
alert on the vehicle, Rennie instructed Arias to exit the
vehicle and perfornmed a "pat-down" search of him After
searching Arias, Rennie instructed Schillinger to exit the
vehicle, and he perforned a "pat-down" search of her. He then
proceeded to search Schillinger's car.

18 Inside the car, Rennie found a plastic bag containing
a powdery substance that Arias identified as "coke" stuck
between the front seats. Rennie also found a sw tchbl ade knife
that "popped out" when he placed his weight on the front seat.
Both itens belonged to Arias.

19 O ficer Jason Bauer, who arrived on the scene in
response to Rennie's call for back-up, handcuffed Arias and
searched him again, for the officers' safety. Renni e pl aced

6
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Arias in his squad car, renoved the beer from Schillinger's car
and told her that she was free to |eave. The det ai nnent
concl uded at approximately 11:27 p.m

10 Rennie did not issue Schillinger a citation for
transporting intoxicants as a mnor until the next day. Renni e
stated that he had drug evidence in his squad car that he wanted
to deliver to the police station and that the encounter had |ed
himto conclude that he "had a bigger concern with [Arias]" than
in imediately issuing a ticket to Schillinger.

[1. DI SCUSSI ON

A Standard of Revi ew

111 "Whether police conduct constitutes a 'search’' wthin
the nmeaning of the [Wsconsin Constitution] is a question of

| aw' subject to our independent review State v. Mller, 2002

W App 150, 95, 256 Ws. 2d 80, 647 N W2d 348. "The question
[ of ] whet her police conduct violated the constitutional
guarantee against unreasonable searches and seizures 1is a
question of constitutional fact™” t hat we al so revi ew

i ndependent | y. State v. Giffith, 2000 W 72, 923, 236 Ws. 2d

48, 613 N.W2d 72.
12 Upon review of an order granting a notion to suppress
evidence, we uphold the circuit court's findings of historic

fact unless they are clearly erroneous. State v. Fonte, 2005 W

77, Y11, 281 Ws. 2d 654, 698 NW2d 594. A finding is clearly
erroneous if "it is against the great weight and clear

preponderance of the evidence." State v. Sykes, 2005 W 48, {21
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n.7, 279 Ws. 2d 742, 695 NW2d 277 (quoting State .
Tom i nson, 2002 W 91, 936, 254 Ws. 2d 502, 648 N. W 2d 367).
B. Sear ch

113 Arias asks us to conclude that the dog sniff of the
exterior of Schillinger's vehicle was a search wthin the
meaning of Article I, Section 11 of the Wsconsin Constitution
and that the officer |acked reasonable suspicion to conduct such
a search. Article I, Section 11 is the state analogue to the
Fourth Amendnent and protects persons against unreasonable
searches and sei zures.?

14 The United States Suprene Court has determned that a
dog sniff of the exterior of a vehicle is not a search within

the neaning of the Fourth Anmendnent. IIlinois v. Caballes, 543

U.S. 405, 410 (2005); see also United States v. Place, 462 U S

696, 707 (1983). The Suprenme Court first announced that a dog
sniff is not a search in Place. Id. There, the defendant
aroused the suspicion of Ilaw enforcenent officers at M am
International Airport, who relayed their suspicion to |aw
enforcenment officers in New York, the defendant's destination

Place, 462 U.S. at 698. Agents of the Drug Enforcenent Agency

4 Article I, Section 11 of the Wsconsin Constitution
provi des:

The right of the people to be secure in their

per sons, houses, papers, and effects agai nst
unreasonable searches and seizures shall not be
vi ol ated; and no warrant shall issue but upon probable
cause, supported by oath or af firmation, and

particularly describing the place to be searched and
t he persons or things to be seized.
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seized the defendant's luggage after he arrived at LaGuardia
Airport and detained it for 90 mnutes so that a narcotics
detection dog could survey it. 1d. at 698-99. The dog sniffed
the defendant's |uggage and signhaled that one of his bags
contai ned drugs. Id. at 699. The officers then secured a
search warrant and found cocai ne inside the bag to which the dog
had alerted. 1d.

115 Although the Supreme Court ruled that the 90-m nute
interlude between the detention of the luggage and the dog sniff
was an unreasonably |ong seizure warranting suppression of the
cocaine, the Court also concluded that the dog sniff did not
constitute a search. 1d. at 707. The Court reasoned that a dog
sniff "discloses only the presence or absence of narcotics" and,
accordi ngly, provides distinct limts on |awul private
interests that can be revealed through a sniff. Id.

16 Place's conclusion that a dog sniff is not a search
within the neaning of the Fourth Amendnment was reinforced by
Cabal | es. In Caballes, the defendant was stopped for speeding
and, while the detaining officer issued a ticket for that
of fense, another officer who arrived at the scene separately
permtted his dog to canvass the exterior of the defendant's
car. Caballes, 543 U. S. at 406. The dog alerted to the trunk
and the officers found marijuana inside. [|d. The Suprene Court
concluded that, because the driver was lawfully seized for a
traffic violation, and because a dog sniff of the exterior of a

vehicle did not constitute a search, the intrusion of the dog
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sniff did not "rise to the |Ievel of a constitutionally
cogni zable infringenent." [d. at 409.

17 Wsconsin courts have also addressed the question of
whet her a dog sniff constitutes a search. The court of appeals,
in MIller, phrased the question presented as whether the "use of
a drug-sniffing dog to detect the presence of marijuana inside
Mller's car violated her rights under the Fourth Amendment to
the United States Constitution and Article I, Section 11 of the
Wsconsin Constitution.” Mller, 256 Ws. 2d 80, ¢95.

118 In MIller, the use of a dog sniff of the exterior of a
vehicle followed the execution of a search warrant for a
resi dence where police officers had found marijuana. Id., 2.
Subsequent to the search of the residence, the officers checked
the cars |ocated nearby on the street, with the assistance of a
narcotics detecting dog. I1d., 3. The dog alerted three tines
to a particular car, and the officers found marijuana in the
car. Id. In upholding the circuit court's denial of the
defendant's notion to suppress, the court of appeals concluded
that dog sniffs are not searches under the Fourth Anmendnent.
Id., 114, 9. However, the court did not separately analyze the
i ssue under Article I, Section 11 of the Wsconsin Constitution
and its actual holding addresses only the Fourth Anmendnent.
Id., 910. Therefore, whether a dog sniff is a search under
Article I, Section 11 remai ned an open questi on.

119 GCenerally, we have interpreted provisions of the
W sconsin Constitution consistent with the United States Suprene
Court's interpretation of their counterparts in the federal

10
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constitution. State v. Jennings, 2002 W 44, 939, 252 Ws. 2d

228, 647 N W2d 142. However, on occasion, we have interpreted
a provision in the Wsconsin Constitution nore broadly than the
United States Suprene Court has interpreted a parallel provision

in the United States Constitution. State v. Knapp, 2005 W 127,

156, 285 Ws. 2d 86, 700 N.W2d 899 (interpreting Article I, 8 8
nmore broadly than the United States Suprenme Court has

interpreted the Fifth Amendnment); State v. Dubose, 2005 W 126,

145, 285 Ws. 2d 143, 699 N.W2d 582 (also interpreting Article
|, 8 8 of the Wsconsin Constitution nore broadly than the Fifth
Amendnent ) .

120 Historically, we have interpreted Article |, Section
11 of the Wsconsin Constitution in accord with the Suprene
Court's interpretation of the Fourth Amendnent. See, e.g.,

State v. Ml one, 2004 W 108, 115, 274 Ws. 2d 540, 683 N W2d

1; State v. Q@Quzman, 166 Ws. 2d 577, 586-87, 480 N W2d 446

(1992); State v. Wllianms, 47 Ws. 2d 242, 249, 177 N.W2d 611

(1970). Qur coordination of Article I, 8 11 with the Suprene
Court's Fourth Anmendnent jurisprudence began |ong before we were
required to follow the Suprenme Court's Fourth Anendnent

jurisprudence by its decision in Mwpp v. Cho, 367 US 643

(1961). For exanple, in Hoyer v. State, 180 Ws. 407, 193 N W

89 (1923), we excluded evidence that was obtained in violation

of Hoyer's constitutional rights under Article I, 8§ 11 of the

W sconsin Constitution, an interpretation consistent with the

United States Suprene Court's use of the exclusionary rule under

the Fourth Amendnent. Hoyer, 180 Ws. at 412 (citing Anbs V.
11
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United States, 255 U S. 313 (1921)). State v. Eason, 2001 W

98, 245 Ws. 2d 206, 629 N.W2d 625, represents the only tinme we
have departed from the Suprene Court's construction of the
Fourth Anendnent in our interpretation of Article I, Section 11.°

21 There are sound policy reasons for this consistency in
our jurisprudence. By following the Supreme Court's Fourth
Amendnent jurisprudence in interpreting Article I, Section 11,
we inpart certainty about what the law requires for those who
will apply our decisions with respect to searches and seizures,
and we provide distinct paraneters to those who nust enforce the
law while maintaining the constitutionally protected rights of
the people. Therefore, were we to conclude that a dog sniff of
the exterior of a vehicle in a public place constitutes a search
under Article I, Section 11, we wuld be wundertaking a

significant departure from the Supreme Court's Fourth Amendnent

°® In State v. Eason, 2001 W 98, 245 Ws. 2d 206, 629 N. W 2d
625, we examned whether the evidence presented to the
magi strate was sufficient to issue a no-knock search warrant.
Id., 911. After we concluded that the evidence was not
sufficient, we addressed whether a good faith exception should
be applied to the officers' conduct in executing the warrant.
Id., 13. In concluding that a good faith exception could be
showmn if the State proved the officers reasonably relied upon
the warrant, we held that "[t]he burden is upon the State to
al so show that the process used in obtaining the search warrant
included a significant investigation and a review by either a
police officer trained and know edgeable in the requirenents of
probabl e cause and reasonable suspicion, or a know edgeable
government attorney." Id. Wile we explained that such a
process was followed, although not overtly stated in United
States v. Leon, 468 U. S. 897 (1984), we specifically required it
to satisfy Article I, Section 11 of the Wsconsin Constitution.
Eason, 245 Ws. 2d 206, {63.

12
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jurisprudence in interpreting the right to be free of
unr easonabl e searches under the Wsconsin Constitution.

122 We are unwilling to undertake such a departure here.
First, we note that there is no constitutionally protected
interest in possessing contraband wunder the United States

Constitution, United States v. Jacobsen, 466 U S. 109, 123

(1984), nor is there a constitutionally protected interest in
possessi ng cont r aband under t he W sconsin Constitution.
Mor eover , the occupant of a vehicle has no reasonable
expectation of privacy in the air space surrounding a vehicle

that he is occupying in a public place. State v. Grcia, 195

Ws. 2d 68, 74-75, 535 N.W2d 124 (Ct. App. 1995).

23 Second, a dog sniff is nuch less intrusive than
activities that have been held to be searches. Place, 462 US.
at 707. Wen a dog sniffs around the perineter of a vehicle,
t he occupant of the vehicle is not subjected to the enbarrassing
di scl osure or inconvenience that a search often entails. Id.
The dog sniff reveals only the presence or absence of narcotics,
a contraband item Id. I ndeed, a dog sniff is unique as a
means of detection because, as the Suprene Court has observed, a
dog sniff gives limted information that is relevant only to
contraband for which there is no constitutional protection. Id.

24 Arias asserts constitutional protection for a place,

the area surrounding the outside of Schillinger's vehicle.
However, t he proscription agai nst unr easonabl e sear ches
contained wthin Article 1, Section 11 of the Wsconsin

Constitution is nmeant to protect people, not things or places,

13
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aside from their relationships to people affected by governnent

action. See Katz v. United States, 389 U S. 347, 351 (1967);

Garcia, 195 Ws. 2d at 74. The protection afforded to people in
relation to things and places is the expectation that people
will be free from governnent intrusion into places or things in
which a person has a reasonable expectation of privacy. See

Katz, 389 U S. at 351-52; State v. Bruski, 2007 W 25, 1123-24,

299 Ws. 2d 177, 727 N. W2d 503. As the court of appeals has
expl ained, the occupant of an auto parked in a public place
cannot contend that he has a reasonable expectation of privacy
in the air space around the exterior of the vehicle. Gar ci a,
195 Ws. 2d at 74. Accordingly, because of the I|imted
intrusion resulting from a dog sniff for narcotics and the
personal interests that Article I, Section 11 were neant to
protect, we conclude that a dog sniff around the outside
perineter of a vehicle located in a public place is not a search

under the Wsconsin Constitution.?®

® Arias also contends that a dog sniff is a search under the
W sconsin Constitution because dogs are "aninmate creatures prone
to weakness and error." He then argues that their fallibility
causes dog sniffs to be searches, and therefore, they cannot be
enpl oyed wi t hout reasonabl e suspicion. W reject this argunent
for at least two reasons: First, the reliability of a dog sniff
does not bear on whether it is a search, but on whether it
should be enployed by |aw enforcenent in crinme detection under
any circunstance. Second, if a dog sniff were held to be a
search and the officer could enploy it if he had reasonable
suspicion of drug activity, that reasonable suspicion would not
cause the dog sniff to becone nore reliable.

14
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C. Sei zure

25 The next guestion we rnust address is whether
conducting the dog sniff unreasonably prolonged Arias's seizure.
As we explained above, the federal and state constitutions

protect persons against unreasonable searches and seizures.

US. Const. anmend. IV.; Ws. Const. art. |, 8 11. Al though our
legal lexicon often presents "searches and seizures" as an
i nsepar abl e t andem t he t wo are constitutionally and
analytically distinct. W have set out the paraneters of a

"search"” under the federal and state constitutions as they
relate to a dog sniff. A seizure differs froma search, as it
"deprives the individual of dom nion over his or her person or

property.” Horton v. California, 496 U S. 128, 133 (1990).

1. Duration of the dog sniff

126 Before discussing the general |l|egal principles that
may be applied, or the parties' positions in regard to whether
the detention satisfies the constitutional standard  of
reasonabl eness, we nust first resolve one predicate issue: By
how much time did the dog sniff extend the traffic stop? Arias
contends that the <circuit court's conclusion that D Jango's
sniff prolonged the stop by "approximately 38 mnutes" is not
clearly erroneous; and therefore, the dog sniff wunreasonably
prol onged his seizure. In contrast, the State argues that the
circuit court's finding with regard to the extension of the stop
is clearly erroneous. The State maintains that it was not the
dog sniff that extended the stop, but rather the "probable cause

of drug activity," which the dog sniff generated, that extended

15
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the stop. Accordingly, the State contends that the actual tine
spent on the dog sniff is 78 seconds, because that is the tine
that elapsed between Rennie's question to Schillinger about
whet her the car contained drugs and the conclusion of D Jango's
sniff. The State supports its contention that the 78 seconds is
the proper focus by enphasizing that the court of appeals, in
certifying the case, identified 78 seconds as the tinme for us to
consi der.

127 The circuit court's finding that the dog sniff
prol onged Schillinger and Arias's detention by "approximtely 38
mnutes" is clearly erroneous. Thirty-eight mnutes was the
approxi mate amount of tinme that elapsed from the conclusion of
D Jango's sniff to Arias's arrest. W conclude that it is
agai nst the great weight and clear preponderance of the evidence
to find, as it appears the circuit court did, that the 38-m nute
interval is attributable to the tine it took to conplete the dog
sniff. The 38 mnutes that Schillinger and Arias were detained
followng the dog sniff was occupied by Rennie's search of the
vehicle, his pat-down searches of Arias and Schillinger and the
activities flowwng from the vehicle search. It was those
activities, not the dog sniff, that extended the detention by
"approxi mtely 38 mnutes."

128 For exanple, when Rennie saw that D Jango had al erted
to Schillinger's vehicle, he concluded that he had probable

cause to search the vehicle and its occupants.’” Rennie first

" We do not determine here whether Rennie's assessnent that
D Jango's alert provided probabl e cause was accurate.

16
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instructed Arias to exit the vehicle, and then he conducted a

"pat -down" search of Arias. He applied the same process wth
Schil I'i nger. He then searched the vehicle, finding cocaine and
a swtchblade knife inside. The discovery of contraband
precipitated Arias's arrest. It is these activities, not the
dog sniff, that occupied the latter 38 mnutes of the
det ai nment . 8 Accordingly, it was clearly erroneous for the

circuit court to find that the dog sniff prolonged the detention
by 38 m nutes. Therefore, we consider the 78-second extension
of Arias's detention in deciding whether Rennie's "controlled
subst ance i nvestigation” was reasonabl e under al | t he
circumstances. Terry, 392 U S at 19; Giffith, 236 Ws. 2d 48,
138.

2. Ceneral principles

129 As explained above, this constitutional challenge

arises in the course of a traffic stop. Because a traffic stop

8 The dissent devotes considerable energy to protesting our
conclusion that the dog sniff did not prolong the detention by

38 m nutes. However, the parties agree that the dog sniff
itself occupied only 78 seconds. Once Rennie determ ned that
D Jango alerted to Schillinger's <car, he engaged in the
activities recounted above that related to his investigation of
whet her drugs were located in the car. The circuit court
confirmed that the issue to be addressed was whether the tine
taken by the dog sniff, itself, was |awul. In framng the
issue that the court believed Arias was asking it to address,
the court sai d, "you're concerned, potenti al points of

contention and argunent is that that initial stop was extended
beyond what would normally be required for that stop to allow a
dog sniff slash search to take place. And that is your
concern.” To which Arias's |awer responded, "That is correct,
Your Honor."

17



No. 2006AP974- CR

deprives a detained individual of domnion over his or her

person and vehicle, a traffic stop is a seizure. See Del anare

v. Prouse, 440 U S. 648, 653 (1979); Ml one, 274 Ws. 2d 540
124. Al though it is universally accepted that a traffic stop
constitutes a seizure, courts disagree over what |evel of proof
IS necessary to support a traffic stop. Sone courts, for

exanple, the Suprenme Court in Knowes v. lowa, 525 U S 113

(1998), and this court in Ml one, have concluded that a traffic
stop is an investigative detention. I nvestigative detentions,
referred to as "Terry-stops," are analyzed under a two-part
inquiry to determne whether they pass constitutional nuster.

Terry v. GChio, 392 US. 1, 19-20 (1968); Giffith, 236 Ws. 2d

48, 126.

30 First, courts determne whether the seizure was
justified at its inception. Terry, 392 US. at 19-20. Second,
courts determne whether an officer's action "was reasonably
related in scope to the circunstances which justified the
interference in the first place." 1d. at 20. Terry explained
that in order for a search to be reasonable, "[t]he scope of the
search nust 'be strictly tied to and justified by the
ci rcunst ances whi ch render ed [the search' s] initiation
permssible." |d. at 19 (citation omtted). The United States
Supreme Court in Terry reasoned that "[t]he sole justification
of the search in the present situation is the protection of the
police officer and others nearby, and [the search] nust
therefore be confined in scope to an intrusion reasonably
designed to discover . . . instrunents for the assault of the
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police officer."” 1d. at 29. The term "the scope of" was not
defined solely with relation to the purpose for which the stop
was made, but rather, also with relation to the public interest
of protecting the personal safety of the officer and others,
within the paraneters of the detainee's Fourth Amendnent rights.

ld.; see also Maryland v. Wlson, 519 U S. 48, 411-12 (1997);°

Giffith, 236 Ws. 2d 48, 138.
131 Different constitutional interests are affected by a
search, !° as conpared with the interests affected by a seizure. !

See, e.qg., Giffith, 236 Ws. 2d 48, 1126-27. W note that when

"the scope of" a search is reviewed, the focus is on where and

® As the Suprenme Court has expl ai ned, the "touchstone of our
anal ysis" is the "reasonableness in all the circunstances of the
particul ar governnmental invasion.” Maryland v. WIson, 519 U. S.
408, 411 (1997). "[ Rl easonabl eness 'depends on a bal ance
between the public interest and the individual's right to
personal security free from arbitrary interference by |aw
officers."” 1d. (citations omtted).

10 Searches affect privacy interests, such as bodily
integrity and those places that a person has reserved for his or
her individual use. See Katz v. United States, 389 U S. 347
361 (1967) (M. Justice Harlan, concurring).

11 Seizures affect personal liberty interests such as the
freedom of novenent and the possession of one's property. See
Del aware v. Prouse, 440 U.S. 648, 657 (1979).
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how the search was conducted. See Terry, 392 US. at 109.
Where and how the search was conducted are inportant factors by
which to judge the invasiveness of a search because the
constitutional right affected by a search is the privacy
interests of the person searched. Katz, 389 US. at 361 (M.
Justice Harlan, concurring).

132 By contrast, when a seizure that was lawful at its
inception and does not enconpass an arrest is reviewed, the
scope of the continued investigative detention is examned to
determne whether it lasted "no longer than is necessary to

ef fectuate the purpose of the stop," Florida v. Royer, 460 U. S.

491, 500 (1983), and whether the investigative nmeans used in the

continued seizure are "the least intrusive neans reasonably

12 Terry explains: "This Court has held in the past that a
search which is reasonable at its inception may violate the
Fourth Amendnment by virtue of its intolerable intensity and
scope. " Terry, 392 U S 1, 17-18 (1968). And further: "The
scope of the search nust 'be strictly tied to and justified by’
the circunstances which rendered its initiation permssible.”
Id. at 19. And further: "[The] sounder course is to . . . make
the scope of the particular intrusion, in light of all the
exigencies of the case, a central element in the analysis of
reasonabl eness.” |d. at 18 n.5.
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available to verify or dispel the officer's suspicion," id.¥® |In
that vein, we consider whether the officer diligently pursued
his investigation to confirm or dispel his suspicions. Uni t ed

States v. Sharpe, 470 U S. 675, 686 (1985). In Royer, the

Suprene Court held that the nmeans enployed to continue Royer's
sei zure becane unreasonably invasive when Royer, who was stopped

in a public area of an airport termnal, was taken to a non-

¥ 1n Florida v. Royer, 460 U.S. 491 (1983), two officers
st opped Royer in a concourse of the Mam International Airport.
ld. at 493. They identified thenselves and asked to see his

identification and ticket. 1d. at 494. \en they noticed that
his driver's license bore the nane Royer, but his ticket was in
the nanme of Holt, they questioned himabout it. Id. Apparently

unsatisfied with Royer's response and wthout returning his
ticket or identification, they asked him to acconpany them to a
private room adjacent to the concourse. Id.  Then, wi thout
Royer's consent, the officers retrieved Royer's luggage fromthe
airline and brought it to the room where they had taken him
Id. They asked if they could search it. |d. Royer produced a
key for one of the bags, but said he did not know the
conbination for the lock on the other bag. 1d. Both bags were
searched and drugs were found. ld. at 494-95. This entire

process took approximately 15 mnutes. |d. at 495.

The Suprene Court concluded that from the nonent Royer was
taken to a private room while the officers retained his
identification and ticket the nmeans of his seizure becane

unreasonably intrusive. Id. at 501. The Court concluded that
the investigative detention becanme a confinenent equivalent to
an arrest. 1d. However, at that point there was not probable
cause to arrest him |1d. at 503. The "least intrusive neans"
to satisfy the officers' suspicions were not enployed; and
therefore, Royer's Fourth Anmendment rights were violated. Id.
at 504. One of the less restrictive means suggested by the

Court that could have been enployed to confirm or put aside the
of ficers' reasonabl e suspicion that Royer was transporting drugs
was the use of a drug sniffing dog. 1d. at 505-06. The Court's
decision is driven by the means wused to continue Royer's
sei zure
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public location such that the "stop" becane a "confinenent."
Royer, 460 U.S. at 501.

133 Giffith presented a different type of challenge to
the constitutionality of a seizure. Qur inquiry there focused
on "the increnental intrusion”™ that was occasioned by an
officer's questioning Giffith to determne whether that
i ntrusi on was unreasonabl e. Giffith, 236 Ws. 2d 48, f14. Qur
concern was whether the duration of the investigative stop was
unconstitutionally extended when the officer asked Giffith, a
passenger in the stopped vehicle, to step outside of the vehicle
and answer questions concerning who he was and where he was
goi ng. Id. W were not concerned with the neans used to
continue Giffith's seizure, as the Supreme Court was in Royer.

134 In evaluating the challenge Giffith presented, we
enpl oyed a three-part!* test that focused on the reasonabl eness

of the conti nued sei zure:

Consi deration of the constitutionality of such
seizures involves a weighing of the gravity of the
public concerns served by the seizure, the degree to
which the seizure advances the public interest, and
the severity of +the interference wth individual
liberty.

4 There are occasions when the first two parts of this test
are collapsed into one. See Pennsylvania v. Mms, 434 U S
106, 109 (1977).
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1d., 937 (citation omtted).™ W reviewed the totality of the
circunstances to determ ne whether the "questioning transforned
the reasonable seizure into an unreasonable one." Id., 741.1%
We did so because the United States Suprene Court and this court
have repeatedly eschewed bright-line rules for identifying
whet her a seizure is reasonable; instead, courts have focused on
the totality of the circunstances that relate to each seizure

Chio v. Robinette, 519 U S. 33, 39 (1996); Giffith, 236 Ws. 2d

48, 141. There remains no hard-and-fast tine limt for when a
detention has becone t oo | ong and therefore becones
unreasonable. Sharpe, 470 U S. at 685-86;, Giffith, 236 Ws. 2d
48, 954.

15w note that this inquiry is somewhat different than that
enployed in State v. Ml one, 2004 W 108, 274 Ws. 2d 540, 683
N. W2d 1. In Mal one, we were addressing the limting certified
guestion of whether an officer may request passengers to exit a
vehi cl e and answer questions that were related to the reason for
the traffic stop. Id., 1. In State v. Giffith, 2000 W 72

236 Ws. 2d 48, 613 N W2d 7, our discussion was not |imted by
a certified question. See id., 4.

1 W noted that Giffith was not conpelled to answer the
officer's questions. Id., 948. Further, the driver did not
have a valid license so we concluded that there was a public
interest in determning whether the car could be driven by
anot her occupant or had to be towed. Id., 947. And in
addition, we concluded that there was a public interest in
obtaining the identification of wtnesses to police-citizen

encount ers. I d., 948. The entire encounter from the initia
stop to Giffith's answering the questions asked took only a few
mnutes. Id., Y51. In addition, |aw enforcenent was diligently

pursuing the suspected traffic violation that had led to the
initial seizure. See id., 955. Therefore, we concluded that
on balance, the increnental intrusion upon Giffith's I|iberty
occasi oned by the questioning was not unreasonable. 1d., {63.
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3. The parties' positions

135 The parties do not dispute that the traffic stop falls
under Know es and Terry. W note that a "routine traffic stop

is a relatively brief encounter and 'is nore anal ogous to

a so-called "Terry-stop" than to a formal arrest.'"?

Know es,
525 U.S. at 117. Wth respect to the first part of the Terry
inquiry, Arias concedes that the initial interference with his
liberty was justified. He acknow edges that Rennie acted wth
| awful authority when he stopped Schillinger's vehicle.

136 However, Arias contends that Rennie inpermssibly
extended the seizure by allowng D Jango to sniff the vehicle
because the "dog sniff occur[red] outside the scope of the
initial traffic stop.” Arias's brief, at 25. Therefore, he
asserts that the tinme taken by the dog sniff transfornmed a
reasonabl e and |awful seizure into an unreasonable and unlawf ul
sei zure. Stated otherwi se, he contends that the dog sniff
expanded the reason for the initial stop, when the expansion was

not supported by reasonable suspicion of drug activity. He

relies on State v. Betow, 226 Ws. 2d 90, 593 N W2d 499 (C.

App. 1999) and State v. Gammons, 2001 W App 36, 241 Ws. 2d

296, 625 N.W2d 623.
137 The State asserts that State v. Gaul rapp, 207 Ws. 2d

600, 558 N.W2d 696 (Ct. App. 1996) should control our decision.

It contends that Gaul rapp's explanation that it is the duration

7 W have previously cited the Knowes v. lowa, 525 U.S.
113 (1998), view of traffic stops and assuned that it applied.
See, e.g., Malone, 274 Ws. 2d 540, 924.
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of time by which the traffic stop was extended that 1is
controlling, not the subject matter of the question that is
asked, which we should apply here by anal ogy to the dog sniff.

4. Reasonabl eness of the dog sniff

38 Succinctly stated, the question we nust decide is
whet her the 78 second intrusion upon Arias's liberty that was
caused by the dog sniff was reasonabl e. "Reasonabl eness

depends on a balance between the public interest and the

individual's right to personal security free from arbitrary

interference by |law officers. Pennsyl vania v. M s, 434 U. S.

106, 109 (1977) (citation omtted). A seizure Dbecones
unreasonable when the increnental I|iberty intrusion resulting
from the investigation supersedes the public interest served by
the investigation. Id. In  sum an unconstitutiona
continuation of a once lawful seizure can occur when the
extension of time for that needed to satisfy the original
concern that caused the stop becones unreasonable or when the
means used to continue the seizure becones unreasonabl e, both of
which are evaluated under the totality of the circunstances
present ed.

139 Under the totality of the circunstances before us, we
exam ne the public interest, the degree to which the continued
sei zure advances the public interest and the severity of the
interference of Arias's liberty interest. Giffith, 236 Ws. 2d
48, 937. The dog sniff occurred so Rennie could ascertain
whether there were drugs in Schillinger's vehicle. In that
regard, the public interest in "prevent[ing] the flow of

25



No. 2006AP974- CR

narcotics into distribution channels" has |ong been recognized
as significant. Place, 462 U S. at 704. The use of a narcotics
sniffing dog furthers this public interest by |ocating narcotics
that may not otherwi se be detected.'® The dog sniff was part of
the on-going traffic stop of Schillinger that occurred because
she was a mnor and was transporting alcohol that Arias had
pl aced in her vehicle. The dog sniff of Schillinger's vehicle
took 78 seconds to further the public's interest. This brief

78-second extension of Arias's seizure is significantly

out wei ghed by the inportance of preventing the flow of illega
drugs. 1°
140 1In addi ti on, Renni e diligently pur sued hi s

investigation in a manner that could quickly confirm or dispel
his suspicions relative to the stop of Schillinger's vehicle.
Sharpe, 470 U.S. at 686. He observed beer being |oaded into a
car that was driven by Schillinger, whom he knew was under age.
He quickly sought to ensure that Schillinger was not

intoxicated, first by admnistering a prelimnary breath test to

8 5ee United States v. Mendenhall, 446 U.S. 544, 561-62
(1980) (Powell, J., concurring).

Few problens affecting the health and welfare of our

popul ation . . . cause greater concern than the

escalating use of controlled substances . . . [a]nd

many drugs . . . nmay be easily conceal ed. As a

result, the obstacles to detection of illegal conduct

maybe unmatched in any other area of | aw enforcenent.

19 Many articles have been witten on the havoc that illegal
drugs visit on children and adults. See, e.g., Josephine

Gttler, The Anerican Drug War, Maternal Substance Abuse and
Child Protection, 7 J. Gender, Race & Just. 237 (2003).
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her and then by inquiring whether drugs were in the vehicle. He
rel eased D Jango to sniff the outside perineter of the car. Al

these tasks took only 4 mnutes, 10 seconds to acconplish.
Rennie's actions were systematic and efficient. Arias was not
taken to a non-public location as the defendant was in Royer
He remai ned seated in the passenger conpartnent of Schillinger's
vehi cl e. Therefore, the incremental intrusion on Arias's

liberty is tinme-focused, as it was in Giffith. On balance, we

conclude that the increnental intrusion upon Arias's |iberty
interest that resulted from the 78-second dog sniff s
out wei ghed by t he public's i nt er est served t her eby.

Accordingly, Arias was not subjected to an unreasonabl e seizure.
41 Qur conclusion is consistent with the discussion in
Gaul r app. In Gaul rapp, the court of appeals was faced with the
contention that asking a question about drugs and firearns,
W thout a reasonable suspicion that Gaul rapp possessed either,
caused a lawful seizure to becone constitutionally infirm
Gaul rapp, 207 Ws. 2d at 608. In its discussion, the court of
appeals <correctly noted that no seizure occurs when |aw
enforcement asks a question wthout a reasonable suspicion
justifying the question so long as an answer is not conpelled
Id. at 609. The court then noted that it was "the extension of
a detention past the point reasonably justified by the initial
stop, not the nature of the questions asked, that [my]

violate[] the Fourth Amendnent." | d. Gaul rapp is in accord
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with numerous federal and state courts.?® Similarly to Gaulrapp,
here the relevant inquiry is not whether a dog sniff was
conducted, or a question was asked, but whether Arias's

detenti on was unreasonably extended. ld.; see also, Florida v.

Bostick, 501 U.S. 429, 437 (1991).

142 Arias cont ends t hat Cabal | es st ands for t he
proposition that a dog sniff conducted wthout reasonable
suspi cion of drug possession is per se violative of the federa
Constitution unless the dog sniff is conducted sinultaneously
with activities germane to what precipitated the traffic stop in
the first instance. We di sagree. W do not read Caballes so
narrow y. | ndeed, Caballes observes that a traffic stop my
become unlawful if it is "prolonged beyond the time reasonably
required to conplete" the activities attendant to the stop.
Cabal l es, 543 U. S. at 407. As we have stated above, the tine
taken to conplete the traffic stop and the dog sniff were
reasonabl e.

43 Furthernore, Arias's reliance on Betow and Gammons i s

m spl aced. In Betow, the court of appeals concluded that
Betow s continued detention after he was stopped for speeding
was not warranted by the facts available to the detaining

of ficer. Betow is distinguishable from the case before us

20 See, e.g., United States v. Mesa, 62 F.3d 159 (6th Cr.
1995); United States v. Fernandez, 18 F.3d 874 (10th G r. 1994);
Henderson v. State, 551 S.E.2d 400 (Ga. Ct. App. 2001); State v.
CQutierrez, 51 P.3d 461 (ldaho Ct. App. 2002); State v. Hight
781 A .2d 11 (N.H 2001); State v. Hansen, 63 P.3d 650 (Uah
2002).
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because the increnental intrusion on Betow s |iberty interest
was unreasonable wunder the totality of the circunstances
presented. This is so because Betow s traffic stop for speeding
had been concluded when the officer asked if he could search
Betow s vehicle. Betow, 226 Ws. 2d at 92. Betow refused the
officer's request. Id. Betow also asked the officer for
perm ssion to |eave. Id. Notw thstanding Betow s request, the
officer refused to permit him to |eave. Addi tionally, instead
of honoring Betow s request, the officer had his dog nmake
"several passes around the car." [|d. at 93. Next, the officer
placed the dog inside Betows car, where the dog l|ocated a
packet of marijuana. 1d.

44 By contrast, the traffic stop of Schillinger was on-
goi ng when the dog sniff of the outside of the vehicle occurred,
the dog was not placed inside of Schillinger's vehicle; Arias
had not asked to leave and been required to remain.
Accordingly, the increnmental intrusion upon Betow s liberty was
significantly greater than that which occurred here.

145 W note that Betow contains broad dicta that m ght be
read so as to cause confusion with the appropriate inquiry for
evaluating the constitutionality of a continuing seizure. For

exanpl e, Betow asserts:

[ T] he scope of the officer's inquiry, or the l|line of
guestioning, may be broadened beyond the purpose for
which the person was stopped only if additiona
suspicious factors cone to the officer's attenti on—
keeping in mnd that these factors, like the factors
justifying the stop in the first place, nust be
"particul ari zed" and "objective."
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Id. at 94. This dicta msstates the nmanner in which courts are

to evaluate the reasonabl eness of the continuation of a seizure

that was lawful at its inception. Betow was clarified by

Gaul rapp's explanation that, "[n]o seizure occurs when police,
w thout the reasonable suspicion justifying a Terry stop, ask
gquestions of an individual . . . so long as the police do not
convey that conpliance with the request is required.” Gaulrapp,
207 Ws. 2d at 609. The dicta in Betow quoted above is also
inconsistent with Bostick, which concludes that |aw enforcenent
guestions do not result in a seizure, so long as answers are not
conpel l ed. Bostick, 501 U S. at 437. As we have expl ai ned, the
appropriate inquiry involves balancing the public interest in
the seizure, the degree to which the continued seizure advances
the public interest and the severity of the interference with
the liberty interest of the person detained. Giffith, 236
Ws. 2d 48, 137.

146 Gammons is also distinguishable from the totality of
the circunstances presented here. In reversing the circuit
court's refusal to suppress the evidence, the court of appeals
in Ganmons enployed, in part, the dicta from Betow. Gammmons,
241 Ws. 2d 296, 118. However, in examning the totality of the
rel evant circunstances we note that the reason for the initial
sei zure had been satisfied, id., 92; the driver and the two
passengers had provided identification, id.; the officer had run
conputer checks on all three, id.; the officer asked to search
the vehicle and the driver had refused, id., 13. Thereafter,
the officer threatened the driver with the further detainment so
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that he could use a drug sniffing dog, id., and the driver then

consented to the search of the vehicle, id. Accordingly, the
i ncrenment al intrusion wupon Gammons's |iberty interest was
significantly greater than the intrusion upon Arias's |liberty
i nterest.

147 In sum we observe that neither the Fourth Amendnent

nor Article I, Section 11 of the Wsconsin Constitution prohibit
all seizures. Only unreasonable seizures are violative of
constitutional rights. In examning the reasonableness of

Arias's seizure, we balance the public's interest in preventing

the distribution of illegal drugs, the furtherance of that
interest by the continued seizure of Schillinger's vehicle and
the effect on Arias's |liberty interest wunder the Fourth
Amendnent and Article 1, Section 11 of the Wsconsin

Constitution. See Mmms, 434 U S. at 109; Giffith, 236 Ws. 2d

48, 137. The increnental extension of tinme expended in this
stop that was occasioned by the dog sniff was a brief 78
seconds. It was only the 78 seconds of the dog sniff that added
to Rennie's efficient efforts to confirmor allay his suspicions
that led to the initial stop. This increnmental Iliberty
intrusion does not outweigh the public interest served by it;
therefore, the increnental intrusion occasioned by the dog sniff
satisfies our test for reasonableness. Giffith, 236 Ws. 2d
48, 1938. Accordingly, the "controlled substance investigation”
conported with the strictures of the Fourth Amendnent of the
United States Constitution and Article I, Section 11 of the
W sconsin Constitution.
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1. CONCLUSI ON

48 In conclusion, we answer both questions certified to
us by the court of appeals in the negative. First, we concl ude,
in accordance wth federal Fourth Anmendnent jurisprudence, that
a dog sniff of the exterior of a vehicle located in a public
place does not constitute a search wunder the Wsconsin
Consti tution. Second, we conclude that Rennie's "controlled
substance investigation' did not unreasonably prolong his
seizure of Arias. In so concluding, we determne that the
circuit <court's finding that the dog sniff prolonged the
detention by "approximately 38 mnutes" is clearly erroneous.
The great weight and clear preponderance of the evidence shows
that the dog sniff prolonged the detention by 78 seconds. Under
the totality of the circunstances herein presented, the seventy-
ei ght seconds is not an unreasonable increnmental intrusion upon
Arias's |liberty. Accordingly, the dog sniff did not

unreasonably prolong in duration the controlled substance
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i nvestigation, which conported with the Fourth Anmendnent and
with Article I, Section 11 of the Wsconsin Constitution.?

By the Court.—Fhe order of the circuit court is reversed,
and the cause is remanded to the circuit court for further
pr oceedi ngs. Followng remand, if a party noves the circuit
court to determne whether the dog sniff was sufficient to
establish probable cause to conduct a search of Schillinger's
vehicle, our decision does not preclude the circuit court from
hol ding a hearing on such a notion, if the circuit court chooses

to do so.

L As the reader noves to a review of the dissent, it is
inmportant to keep in mnd that the dissent is an attenpt to
shift the reader's focus from the two certified questions we
accepted this case to decide, and onto a discussion of issues
that were never raised before the circuit court. That is, Arias
provided no testinony before the circuit court that D Jango had
not alerted or that he had a history of unreliability in regard
to the alerts he nade. Rennie's testinony that D Jango alerted
to the presence of drugs, which he believed provided probable

cause to search Schillinger's vehicle, was not objected to or
controvert ed. Accordingly, Arias never argued that the dog
sniff was not sufficient to support probable cause to search
Schillinger's vehicle where the drugs and weapon were found.

This history of the case is not apparent in the dissent.
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149 ANN WALSH BRADLEY, J. (di ssenting). Qur circuit
court judges serve on the front line of the court system Day in
and day out they are called upon to meke tough decisions. The
circuit court judge here nade one of those tough deci sions.

50 It is not always politically well-received when you
have the goods—the drugs—en the defendant and yet suppress
that evidence based on the state and federal constitutions.
Judges nmke those tough calls because of their commtnment to the
rule of law and adherence to their oath of office. W expect no
| ess of them

51 Those sane judges have a right to expect of us that
when their case is appealed and we review it, that we neither
m sconstrue their findings of fact nor their rationale.
Unfortunately, the majority here does both.

52 In addition, the mjority advances a novel and
probl ematic constitutional analysis. It fails to follow the test

announced by the United States Suprene Court in Terry v. Chio

392 U.S. 1 (1968), and instead substitutes a new test.
Accordingly, | respectfully dissent.
I

153 There are two time periods relevant in the case. The

first is the 78 seconds between the time Oficer Rennie

conpleted the breath analysis test with Schillinger and the tine

D Jango conpleted the sniff of the vehicle. The second tine

period is the 38-mnute stretch (which includes the 78 seconds)

between the conpletion of the breath analysis and the tine
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Oficer Rennie called in Schillinger's driver's [license
information to dispatch

154 The mmjority concludes that the 78-second extension of
the traffic stop during which the dog sniff occurred "is not an
unreasonabl e increnental intrusion wupon Arias's liberty."
Majority op., 948. In reaching this conclusion, the nmajority
determ nes that "the circuit court's finding that the dog sniff

prol onged the detention by 'approximtely 38 mnutes' is clearly

erroneous. " 1d.
55 | agree with the mpjority that the appropriate focus
is the 78 seconds. However, | <cannot join the nmgjority's

conclusion that the circuit court erred in determning that the
dog sniff prolonged the detention by 38 mnutes. Rather, the
circuit court found that the stop was prolonged by 38 mnutes
but that the length of the canine sniff was only a small part of
the 38 m nutes. After the conpletion of the dog sniff, the
constitutional analysis nust rely upon an assessnent of probable
cause.
A

156 A threshold problem with the majority's analysis is
that it msconstrues the circuit court's factual findings and
its rationale. In its decision on Arias's notion, the circuit
court focused on the fact that Oficer Rennie did not request
Schillinger's driver's license information until well after the
dog sniff was conducted. This led the court to determne that

the dog sniff had delayed the traffic stop. The court expressly
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found that the dog sniff accounted for "roughly one mnute" (not
all 38 mnutes) of the extension of the seizure.

157 As a separate finding of fact, the circuit court
determ ned that the stop was prolonged in total for
approximately 38 mnutes, that is, for the dog sniff and the
subsequent questioning, search, and arrest. The court next
concluded that there were no objective and articulable facts
giving rise to a reasonable suspicion of illegal activity

justifying the entire extension:

Were there other objective and articulable facts that
would give the officer a reasonable suspicion that
either M. Schillinger or the defendant had been
engaged in illegal activity allowing an extension of
the stop? The court concl udes no.

158 In other words, the circuit court did not nake a
finding that the dog sniff alone extended the traffic stop by 38
mnutes. Rather, it made a determnation that the traffic stop
was extended by 38 mnutes w thout reasonable suspicion, and
that part of the extension included the dog sniff.

159 Thus, the nmgjority has attributed a factual finding to
the circuit court that the circuit court did not nmake. This
m sconstruction of the circuit court's decision leads to a void
in the majority opinion. It has determned that a 78-second
extension for a dog sniff is not unreasonable. However, it has
not analyzed whether the rest of the 38-mnute extension is
reasonabl e.

60 The closest the mpjority cones to an explanation is
its statement that the remainder of the 38-mnute extension is

attributable to activities other than the dog sniff. Id., 127.

3



No. 2006AP974- CR. awb

However, it does not explain why it natters what activities
filled the 38 mnutes. The ultimte issue in this case is
whet her the extension of the traffic stop can be justified
regardl ess of what activities took place during the extension.

61 In other words, the mgjority has msconstrued the
circuit court's rationale. The circuit court's reasoning was
based on whether a 38-mnute extension of a traffic stop w thout
reasonabl e suspicion was justified. It was not prem sed on the
entire 38 m nutes being occupied by the dog sniff.

62 |1 cannot endorse the mmjority's conclusion that the
circuit court clearly erred. The circuit court did not find that
the dog sniff alone prolonged the stop by 38 m nutes. Moreover,
the circuit court's reasoning had to account for the entire 38
mnutes by which Rennie extended the stop. The nmgjority's
account fails to account for the entire period.

B

163 Nonetheless, | agree that the appropriate focus for
this court is the 78 seconds of the dog sniff. On one hand, if
the dog sniff established probable cause, then the extension of
the traffic stop wthout reasonable suspicion was only 78
seconds. On the other hand, if the dog sniff did not establish
probabl e cause, the circuit court is correct that there was an
inmperm ssible 38-mnute extension of the traffic stop wthout

"objective and articulable facts that would give the officer a

reasonable suspicion that either M. Schillinger or the
defendant had been engaged in illegal activity allowing an
extension of the stop."™ However, if the dog sniff failed to
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establish probable cause, then the search of the vehicle was
i nperm ssible on that basis (in addition to an unreasonable 38-
m nute extension of the traffic stop).

64 In Wsconsin, a dog alert can provide probable cause
for a search only where "the dog is trained in narcotics
detection and has denonstrated a sufficient level of reliability
in detecting drugs in the past and the officer with the dog is
famliar with how it reacted when it snelled contraband.” State
v. Mller, 2002 W App 150, 112, 256 Ws. 2d 80, 647 N W2d 348.

165 The circuit court's decision in this case was based on
its determ nation that the extension of the traffic stop was not
based on reasonable suspicion. It never nmade a determ nation
that the dog sniff established probable cause to conduct the
search of Arias and the vehicle. Because the court determ ned
there was no reasonable suspicion to extend the seizure, it did
not need to determ ne whether there was probable cause. As noted
by the court of appeals in its certification to this court, the
circuit court has not made the findings of fact necessary to
establish probable cause: "There was no factual finding by the
circuit court as to whether the dog actually did indicate the
presence of controlled substances."”

66 Arias argues to this court that the dog sniff here did
not establish probable cause. He argues that that D Jango is not
sufficiently reliable for his alerts to establish probable

cause.! In addition, Arias argues that the circuit court never

! See State v. MIller, 2002 W App 150, Y12, 256 Ws. 2d 80,
647 N.W2d 348; Illinois v. Caballes, 543 U S. 405, 409 (2005).

5
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made a finding of fact that D Jango actually alerted on

Schillinger's car.?

Upon remand the circuit court wll have an
opportunity to address the issue of probable cause.® See nmandate
of the court following majority op., 148.
I

67 The second reason that | cannot join the nmajority is
that its constitutional analysis is problematic. It fails to
apply the second part of the two-prong test set forth in Terry
v. Chio, 392 U S. 1 (1968). Accordingly, its approach conflicts
with precedent of the United States Suprene Court as well as
precedent fromthis state.

168 The majority sets forth the ~correct test for

determining whether an extension of a traffic stop 1is

2 OFficer Rennie testified that when D Jango alerts he "sits
passively." See Mijority op., 16. However, when deployed here,
D Jango sat, barked, jogged from one side of the car to the
other, and sat and barked again. It is questionable whether
sitting and barking is tantamobunt to sitting "passively." Even
the court of appeals in its certification to this court stated
that it was "not apparent from the videotape” that D Jango sat
passively. Having reviewed the squad video, | agree that it is
not apparent that D Jango ever sat passively.

3 The majority states that it does not address whether the
dog alerted or whether there was probable cause because the
i ssues were not presented to the circuit court and because they
were not certified questions.

When this court grants direct review upon certification, it
acquires jurisdiction "of an appeal,” which includes all issues,
not nmerely the issues certified, unless the court by order
limts the issues on certification. Ws. Stat. 88 808.05(2);
(Rule) 809.61; State v. Schweda, 2007 W 100, 19149, 303
Ws. 2d 353, 736 N.W2d 49 (Abrahanson, C.J., concurring); State
v. Mtchell, 167 Ws. 2d 672, 677, 482 N.W2d 364 (1992); State
v. Stoehr, 134 Ws. 2d 66, 70, 396 N.W2d 177 (1986). Here, the
order did not Iimt the issues.
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constitutional. First, a court nust determne whether the
seizure was justified at its inception, and second, it nust
determ ne whether the extension of the seizure "was reasonably
related in scope to the circunmstances which justified the
interference in the first place.” Mjority op., 930 (quoting
Terry, 392 US. at 19-20. As the mmjority notes, the parties
agree that the initial seizure was justified at its inception.
Majority op., 135. So far, so good.

169 I nexplicably, however, rather than applying the second
part of the test set forth—whether the extension of the seizure
"was reasonably related in scope to the circunstances which
justified the interference in the first place"—the mgjority
changes the test. It states that "the question we nust decide is
whet her the 78-second intrusion upon Arias's |iberty that was
caused by the dog sniff was reasonable.” Mjority op., 138. What
happened to the rest of the test? The majority sinply jettisons
the second requirenent that an extension of a seizure relate to
the circunstances that justify the initial seizure.

170 The circunstances that justified the initial seizure
in this case were Oficer Rennie's reasonable suspicion that a
m nor was transporting beer. However, the majority makes no
attenpt to explain how the extension of the seizure in order to
conduct a dog sniff for drugs reasonably relates to those
circunstances. Instead, it sinply concludes that because the
public has a significant i nt erest in curbing narcotics
distribution, a brief extension of the seizure is reasonable.

1d., 139.
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71 The failure to apply the test set forth is crucial to
the mpjority's conclusion. The extension of the seizure in this
case is wholly unrelated to the circunstances that justified the
initial seizure. Extending the traffic stop to deploy a drug-
sniffing dog is not related in the slightest to transportation
of beer by a mnor. Thus, the extension of the seizure is not
"reasonably related in scope to the <circunstances which
justified the interference in the first place,” and is therefore
unconstitutional .

172 Suprene Court precedent on this matter is clear. In

Florida v. Royer, the Court was adamant that "[a]n investigative

detention nust be tenporary and |ast no |longer than is necessary
to effectuate the purpose of the stop.” 460 U S. 491, 500
(1983). In addition to being circunscribed in time, the Court
stated that the "scope of the detention nust be carefully
tailored to its wunderlying justification." I1d. There is no
guestion that detention here lasted "longer than [was] necessary
to effectuate the purpose of the stop,” nanely investigating
whet her Schillinger was transporting beer. Simlarly, the scope
of the detention was not carefully tailored to its wunderlying
justification. Rather, it was expanded to conduct a dog sniff
for dr ugs, which bears no relation to the underlying
justification for the stop.

173 The approach taken by the nmajority is also contrary to

United States v. Caballes, 543 U S. 405 (2005). In that case

while one officer was witing a warning ticket during a traffic

stop, another officer walked a drug-sniffing dog around the
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defendant's vehicle. 1d. at 406. The Court was explicit that a
seizure justified by the interest of issuing a citation can
become unlawful when expanded beyond the tine reasonably
required to issue the citation. 1d. at 407. Because the dog
sniff in Caballes occurred as the citation was being issued,
there was no expansion. In contrast, the dog sniff here took
pl ace separately from the nmeasures necessary to investigate a
m nor transporting beer.

174 The mjority opinion also conflicts with Wsconsin

precedent. In State v. Betow, an officer stopped Betow for

speeding. 226 Ws. 2d 90, 92, 593 N W2d 499 (C. App. 1999).
The officer checked Betow s license and registration and asked
for perm ssion to search the car. Betow refused, but the officer
detained himin order to deploy a drug-sniffing dog. Id., 92-93.
The court of appeals determned that a valid traffic stop nay be
extended if "the officer becones aware of additional suspicious
factors which are sufficient to give rise to an articulable
suspicion that the person has commtted or is comitting an
of fense" other than the one giving rise to the initial stop. Id.
at 94. Because there were no such factors present in Betow, the
court of appeals determned that extension of the seizure was
unl awf ul .

175 Following Betow requires a determnation that the
extension of the seizure in this case was unconstitutional. The
State has presented no argunent that O ficer Rennie becane aware
of additional suspicious factors that would give rise to an

articul abl e suspicion that Schillinger or Arias had commtted or
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were comm tting an offense other than the one that justified the
initial seizure. Nonethel ess, the stop was extended.

176 The majority attenpts to distinguish Betow on the
ground that the traffic stop in that case had concluded and
Betow refused the officer's request to search the car. Myjority
op., T43. The majority does not explain howit is able to divine
that the traffic stop in Betow had been concluded when the
of ficer extended the seizure. Betow was still detained and there

is no indication in Betow that the officer had returned his

license and registration. Contrary to the mpjority's assertion
the problemin Betow is that the traffic stop for speeding had
not been concl uded.

177 Moreover, the fact that Betow refused a request fails
to explain the majority's view that the extension of the search
in that case was inpermssible and the search in the present
case was permssible. Schillinger and Arias were not given the
opportunity to refuse the search. Oficer Rennie retained
Schillinger's license and registration and sinply conducted the
sear ch.

178 In State v. Gammobns, a police officer perfornmed a

traffic stop for a mssing rear license plate. 2001 W App 36

12, 241 Ws. 2d 296, 625 N.W2d 623. After checking the driver's
license and registration, the officer asked to search the
vehicle, and the driver refused. I1d., 93. Wen the officer
stated that he was going to have a dog sniff the vehicle, the

driver acquiesced to a search. 1d.

10
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179 The court of appeals determned that the initial stop
in Gammons was permissible. Id., 7. However, it determ ned that
because the officer stated that he was going to deploy his dog,
thereby nmoving the driver to acquiesce to the search, "the stop
was transfornmed into an unlawful detention.” 1d., 124. That is,
the extension of the scope was not "reasonably related to the
circunmstances justifying the initial police interference." Id.,
11 (citing Terry, 392 U S. at 19-20).

180 Gammons dictates the outcome in this case. As in
Gammons, the search here was extended beyond the tine necessary
to conplete the initial stop, and the extension was not at all
rel ated to t he ci rcunst ances justifying t he initia
i nterference.

81 The mjority states that Gammons is distinguishable
from the present case on the ground that the driver acquiesced
to a search because "the officer threatened the driver wth
further detainnment so that he could use the drug sniffing dog."
Majority op., 946. Apparently, the majority thinks that the
increnental intrusion upon liberty resulting from the threat of
further detainnent is greater than the increnental intrusion on
liberty of actual further detainment to deploy a drug sniffing
dog. That view is untenable.

182 Although the majority articulates the correct test for
determining whether the extension of a traffic stop 1is
constitutional, it fails to apply the test. |Its approach
conflicts with precedent of both the United States Suprene Court

and this state. Applying the correct test, the extension of the

11
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seizure here is unconstitutional because the extension was not
reasonably related in scope to the circunstances which justified
the initial traffic stop.
11

83 In sum | agree with the ngjority that the appropriate
focus here is the 78 seconds of the dog sniff. However, |
disagree with its conclusion that the circuit court clearly
erred in "finding that the dog sniff prolonged the detention by

"approxi mately 38 m nutes. Majority op., 9148. That conclusion
m sconstrues the circuit court's findings of fact and rationale.
In addition, the nmjority advances a novel and problematic
constitutional analysis. It fails to follow the test announced
by the US. Supreme Court in Terry, 392 US 1 (1968), and
instead substitutes a new test. Accordingly, | respectfully
di ssent.

184 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice LOUIS B. BUTLER, JR join this dissent.

12
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