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APPEAL f r om or der s of  t he c i r cui t  cour t  f or  Pepi n Count y,  

Dane F.  Mor ey,  Judge,  and James J.  Duval l ,  Judge.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2005- 06) . 1  The cour t  of  appeal s cer t i f i ed 

t he f ol l owi ng quest i on:  whet her  t he pol i ce may sear ch t he 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

The def endant  appeal s an or der  of  t he Ci r cui t  Cour t  f or  
Pepi n Count y,  Dane F.  Mor ey,  Judge,  denyi ng hi s mot i on t o 
suppr ess.   He al so appeal s an or der  of  t he Ci r cui t  Cour t  f or  
Pepi n Count y,  James J.  Duval l ,  Judge,  denyi ng hi s post convi ct i on 
mot i on.  
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per sonal  bel ongi ngs of  a passenger  t hat  ar e f ound out si de a 

mot or  vehi c l e i nci dent  t o t he ar r est  of  t he dr i ver  based on t he 

r easoni ng i n St at e v.  Pal l one,  2000 WI  77,  236 Wi s.  2d 162,  613 

N. W. 2d 568.  

¶2 The def endant ,  Jor dan A.  Denk,  asser t s t hat  t he 

c i r cui t  cour t  er r ed i n denyi ng hi s mot i on t o suppr ess evi dence 

uncover ed dur i ng a war r ant l ess sear ch.   He mai nt ai ns t hat  t he 

St at e f ai l ed t o est abl i sh t hat  t he sear ch f i t  i nt o t he sear ch 

i nci dent  t o ar r est  except i on or  any ot her  est abl i shed except i on 

t o t he war r ant  r equi r ement .   I n addi t i on,  Denk ar gues t hat  i n 

t he i nt er est  of  j ust i ce he shoul d be al l owed t o wi t hdr aw hi s 

pl ea.   He advances t hat  because hi s pl ea was unknowi ng and 

i nvol unt ar y,  t he c i r cui t  cour t  er r ed by denyi ng hi s 

post convi ct i on mot i on t o wi t hdr aw hi s no cont est  pl ea f or  

possessi on of  met hamphet ami ne.  

¶3 We det er mi ne t hat  t he war r ant l ess sear ch her e was 

i nci dent  t o t he ar r est  and was suppor t ed by bot h of  t he 

hi st or i cal  r at i onal es at  t he hear t  of  t hat  except i on,  namel y t he 

saf et y of  t he ar r est i ng of f i cer  and t he need t o di scover  and 

pr eser ve evi dence.   Thus,  we concl ude t hat  based on t he 

r easoni ng i n St at e v.  Pal l one,  under  t he c i r cumst ances of  t hi s 

case,  t he sear ch of  t he eyegl ass case was a per mi ssi bl e sear ch 

i nci dent  t o t he ar r est  of  t he dr i ver  of  t he vehi c l e.    

¶4 I n addi t i on,  we det er mi ne t hat  because Denk got  t he 

benef i t  of  hi s pl ea bar gai n,  he has f ai l ed t o show by cl ear  and 

convi nci ng evi dence t hat  a mani f est  i nj ust i ce woul d occur  i f  he 



No.  2006AP1744- CR   

 

3 
 

was not  al l owed t o wi t hdr aw hi s pl ea.   Accor di ngl y,  we af f i r m 

t he or der s of  t he c i r cui t  cour t .  

I .  

 ¶5 Thi s case cent er s ar ound t he ar r est  of  Jor dan A.  Denk 

f or  possessi on of  nar cot i cs and par apher nal i a.   Af t er  t he 

c i r cui t  cour t  deni ed Denk' s mot i on t o suppr ess evi dence sei zed 

i n t he sear ch,  Denk pl eaded no cont est  t o f el ony possessi on of  

met hamphet ami ne.    

¶6 On November  14,  2004,  Denk was a passenger  i n a car  

dr i ven by Chr i st opher  Pi cker i ng.   At  appr oxi mat el y 11: 01 p. m. ,  

t he car  was par ked on t he shoul der  of  a count y r oad wi t h t he t wo 

occupant s i nsi de.   

¶7 Whi l e al one on r out i ne pat r ol ,  Of f i cer  Jef f  Hahn of  

t he Pepi n pol i ce f or ce not i ced t he par ked vehi c l e.   He 

appr oached t he car  t o ask whet her  t he occupant s needed 

assi st ance.   Pi cker i ng par t i al l y  r ol l ed down hi s wi ndow and 

st at ed t hat  he had st opped t o make a cal l  on hi s cel l  phone.   

Of f i cer  Hahn r et ur ned t o hi s squad car .  

¶8 At  t hat  poi nt ,  Of f i cer  Hahn not i ced t hat  t he t ag on 

t he l i cense pl at e was expi r ed.   He r an a check and r eal i zed t hat  

t he pl at es wer e r egi st er ed t o a di f f er ent  vehi c l e.   Of f i cer  Hahn 

appr oached t he car  f or  t he second t i me.    

¶9 Af t er  Pi cker i ng r ol l ed t he wi ndow down,  Of f i cer  Hahn 

det ect ed t he st r ong odor  of  bur ni ng mar i j uana.   When asked about  

t he odor ,  Pi cker i ng st at ed t hat  he di d not  smoke mar i j uana.   

Denk st at ed t hat  he had not  smoked mar i j uana si nce he was 

r el eased f r om a t r eat ment  f aci l i t y  ear l i er  i n t he year .   
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¶10 Of f i cer  Hahn asked Pi cker i ng i f  he coul d sear ch t he 

vehi c l e.   Pi cker i ng consent ed,  and Of f i cer  Hahn asked bot h men 

t o st ep out  of  t he vehi c l e.   He di r ect ed Pi cker i ng t o st and by 

t he r ear  of  t he vehi c l e,  and Denk st ood di r ect l y next  t o t he 

c l osed passenger - s i de door .   

¶11 Of f i cer  Hahn not i ced t hat  t he pocket s of  Pi cker i ng' s 

hooded sweat shi r t  wer e " bul gi ng and heavy wi t h some obj ect s. "   

He l at er  t est i f i ed t hat  he was concer ned about  weapons because 

he " was about  t o l ook i nsi de t he vehi c l e and t ur n [ hi s]  back on 

bot h par t i es.   And [ he]  was suspi c i ous as t o what  [ Pi cker i ng]  

may have i n t her e t hat  coul d har m [ hi m] . "   Pi cker i ng st at ed t hat  

he had a Swi ss ar my kni f e i n hi s f r ont  pocket .   Of f i cer  Hahn 

asked Pi cker i ng i f  he coul d pat  hi m down f or  saf et y,  and 

Pi cker i ng became ver y qui et .   He st at ed,  " I  do have a pr obl em 

wi t h t hat . "   He t ol d Of f i cer  Hahn,  " I  don' t  l i ke t o be t ouched. "   

¶12 When Pi cker i ng was asked t o empt y out  hi s own pocket s,  

he par t i al l y  compl i ed,  but  Of f i cer  Hahn f el t  t hat  Pi cker i ng was 

pi cki ng and choosi ng what  t o pr oduce.   As Of f i cer  Hahn was 

i l l umi nat i ng t he pocket  wi t h hi s f l ashl i ght ,  he saw a gl ass pi pe 

t hat  he " bel i eved t o be dr ug par apher nal i a i n t he pocket [ . ] "   

Of f i cer  Hahn agai n asked Pi cker i ng i f  he possessed any 

nar cot i cs.   He t est i f i ed t hat  Pi cker i ng " became r i gi d.   He 

cl enched hi s hands and,  basi cal l y,  t ook a post ur e t hat  I  t hought  

he was ei t her  goi ng t o r un or  f i ght . "   Fi nal l y,  Pi cker i ng 

admi t t ed t hat  he had some " weed. "    

¶13 Of f i cer  Hahn pl aced Pi cker i ng i n handcuf f s,  t ol d hi m 

t hat  he was det ai ned,  and r emoved t he r emai ni ng i t ems f r om t he 
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sweat shi r t  pocket s.   He f ound a baggi e cont ai ni ng t hr ee 

i ndi v i dual l y- wr apped quant i t i es of  mar i j uana,  a gl ass pi pe,  a 

smal l  met al  cyl i nder  cont ai ni ng mar i j uana,  and a smal l  scal e.    

¶14 Of f i cer  Hahn t hen wal ked t o t he passenger  s i de of  t he 

car  wher e Denk st ood.   I n r esponse t o Of f i cer  Hahn' s quest i on,  

Denk sai d t hat  he di d not  possess any nar cot i cs.   Of f i cer  Hahn 

not i ced a har d bl ack case l y i ng on t he gr ound j ust  under neat h 

t he passenger  door .   Denk st at ed t hat  i t  was hi s eyegl ass case.   

Of f i cer  Hahn asked Denk t o r et r i eve t he case, 2 and Denk put  i t  on 

t op of  t he car .    

¶15 Upon openi ng t he case,  Of f i cer  Hahn f ound a gl ass 

met hamphet ami ne pi pe and some cl eani ng t ool s.   He pl aced Denk i n 

handcuf f s and sear ched hi s per son,  f i ndi ng a baggi e cont ai ni ng 

mar i j uana and a baggi e cont ai ni ng a whi t e,  powder y r esi due whi ch 

Denk l at er  i dent i f i ed as met hamphet ami ne. 3   

¶16 Of f i cer  Hahn pl aced bot h Pi cker i ng and Denk i n t he 

back of  hi s squad car  and i nf or med t hem t hat  t hey wer e under  

ar r est .   He pr oceeded t o conduct  a mor e t hor ough sear ch of  

Denk' s coat  and f ound a s i l ver  pi pe and a gl ass pi pe,  whi ch he 

bel i eved wer e used f or  smoki ng nar cot i cs.    

                                                 
2 Thi s f act  i s  t aken f r om t he def endant ' s st at ement  of  t he 

f act s.   I t  i s  not  c l ear  f r om t he r ecor d whet her  Of f i cer  Hahn 
asked Denk t o pl ace t he case on t he car ,  or  whet her  Denk di d so 
of  hi s own i ni t i at i ve.    

3 I t  i s  not  c l ear  f r om t he r ecor d whet her  t he baggi e 
cont ai ni ng met hamphet ami ne was f ound i n t he eyegl ass case or  on 
Denk' s per son.    
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¶17 Two days l at er ,  a cr i mi nal  compl ai nt  was f i l ed whi ch 

char ged Denk wi t h f our  count s:  ( 1)  Cl ass I  f el ony possessi on of  

met hamphet ami ne;  ( 2)  Cl ass I  f el ony possessi on of  THC wi t h 

i nt ent  t o del i ver ;  ( 3)  mi sdemeanor  possessi on of  mar i j uana;  and 

( 4)  mi sdemeanor  possessi on of  dr ug par apher nal i a.   Of f i cer  

Hahn' s pol i ce r epor t  f r om t he i nci dent  was at t ached t o t he 

compl ai nt .    

¶18 Of f i cer  Hahn was t he onl y wi t ness at  t he pr el i mi nar y 

hear i ng hel d on Januar y 25,  2005.   He t est i f i ed t o t he f act s 

t hat  wer e cont ai ned i n hi s pol i ce r epor t .   The ci r cui t  cour t  

f ound t hat  " i t ' s  pr obabl e t hat  one or  mor e f el oni es have been 

commi t t ed and [ Denk]  pr obabl y commi t t ed i t . "   

¶19 On Januar y 27,  t he di st r i ct  at t or ney f i l ed t he 

i nf or mat i on,  whi ch modi f i ed t he f el ony char ges.   Thi s t i me,  Denk 

was char ged wi t h Cl ass I  f el ony possessi on of  met hamphet ami ne 

and an added char ge,  Cl ass H f el ony possessi on of  dr ug 

par apher nal i a.   The added char ge st at ed t hat  Denk " di d knowi ngl y 

possess wi t h pr i mar y i nt ent  t o use,  Met hamphet ami ne pi pe t o 

conver t  Met hamphet ami ne,  cont r ar y t o sec.  961. 575( 3)  Wi s.  

St at s. "   

¶20 Denk f i l ed a mot i on t o suppr ess t he evi dence sei zed 

dur i ng t he sear ch.   At  t he mot i on hear i ng,  Of f i cer  Hahn agai n 

was t he onl y wi t ness and he l ar gel y r ei t er at ed hi s t est i mony 

f r om t he pr el i mi nar y hear i ng.   The cour t  deni ed t he mot i on and 

det er mi ned t hat :  ( 1)  Of f i cer  Hahn di d not  st op t he vehi c l e 

because i t  was al r eady st opped;  ( 2)  t he car  had t he wr ong 

l i cense pl at e,  gi v i ng Of f i cer  Hahn t he aut hor i t y t o ar r est  t he 
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dr i ver  f or  v i ol at i on of  t r af f i c  l aws;  ( 3)  Of f i cer  Hahn had t he 

aut hor i t y t o sear ch i nci dent  t o ar r est ;  ( 4)  t her e was consent  t o 

sear ch t he vehi c l e;  and ( 5)  t her e was consent  t o sear ch Denk' s 

per son. 4  

¶21 Denk accept ed t he di st r i ct  at t or ney' s of f er  of  a pl ea 

agr eement .   The of f er  r equi r ed Denk t o pl ead gui l t y or  no 

cont est  t o f el ony possessi on of  met hamphet ami ne.   I n exchange,  

t he St at e di smi ssed t he f el ony met hamphet ami ne par apher nal i a 

char ge and t he mi sdemeanor  char ges f or  possessi on of  mar i j uana 

and mar i j uana- r el at ed par apher nal i a.   The St at e r ecommended t hat  

he ser ve si x mont hs i n t he count y j ai l  as a condi t i on of  

pr obat i on.    

¶22 Af t er  det er mi ni ng,  among ot her  t hi ngs,  t hat  Denk' s 

pl ea was knowi ng and vol unt ar y and t hat  Denk was sat i sf i ed by 

hi s at t or ney' s ser vi ces,  t he cour t  accept ed Denk' s no cont est  

pl ea.   The cour t  l at er  wi t hhel d sent ence and pl aced Denk on 

pr obat i on wi t h f i ve mont hs i n count y j ai l  as a condi t i on of  

pr obat i on.    

¶23 On Apr i l  27,  2005,  Denk f i l ed a post convi ct i on mot i on 

t o wi t hdr aw hi s pl ea.   He st at ed t hat  t her e was no f act ual  basi s 

f or  char gi ng hi m wi t h one f el ony count  of  possessi on of  

                                                 
4 I t  i s  uncl ear  what  t he c i r cui t  cour t  meant  by t hi s.   Whi l e 

Pi cker i ng coul d consent  t o a sear ch of  t he vehi c l e,  he coul d not  
consent  t o a sear ch of  hi s passenger .   See St at e v.  Mat ej ka,  
2001 WI  5,  241 Wi s.  2d 52,  621 N. W. 2d 891 ( dr i ver ' s consent  t o 
sear ch of  a car  ext ended t o passenger  i t ems i n t he car ,  but  not  
t o passenger s) .   Fur t her ,  t he r ecor d does not  suppor t  a f i ndi ng 
t hat  Denk consent ed t o t he sear ch.   Mer el y pl aci ng a cont ai ner  
i n v i ew of  an of f i cer  does not  const i t ut e consent  t o sear ch i t .   
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met hamphet ami ne par apher nal i a under  Wi s.  St at .  § 961. 573( 3) .   He 

ar gued t hat  he coul d not  have been convi ct ed of  t he char ge,  and 

t hus,  t he di st r i ct  at t or ney' s of f er  t o dr op t he char ge pr ovi ded 

an i l l usor y benef i t .   As a r esul t ,  he cont ended,  t he bar gai n was 

i ncapabl e of  f ul f i l l ment  and hi s pl ea was unknowi ng and 

i nvol unt ar y.    

¶24 At  t he mot i on hear i ng,  Denk' s appel l at e counsel  

advanced t hat  hi s met hamphet ami ne pi pe was i nt ended f or  per sonal  

use.   She ar gued t hat  Wi s.  St at .  § 961. 573( 3)  appl i ed t o 

par apher nal i a r el at ed t o t he manuf act ur e of  met hamphet ami ne,  and 

t hat  t he l egi s l at ur e di d not  i nt end f or  possessi on of  a pi pe f or  

per sonal  use t o be a f el ony.   She asser t ed t hat  Denk' s pi pe di d 

not  " conver t "  met hamphet ami ne,  as he was char ged under  t he 

st at ut e,  and t hat  t he cour t  shoul d deci de t hat  t her e was no 

f act ual  basi s f or  t he char ge as a mat t er  of  l aw.    

¶25 Denk' s at t or ney di d not  pr esent  any t est i mony or  ask 

f or  an evi dent i ar y hear i ng r egar di ng t he use of  t he pi pe i n 

quest i on.   I n f act ,  she di d not  pr esent  any evi dence at  al l ,  

asi de f r om a l et t er  f r om Denk' s t r i al  at t or ney out l i ni ng t he 

t er ms of  t he pl ea agr eement .   Fur t her ,  she speci f i cal l y st at ed 

t hat  Denk was not  cont endi ng t hat  hi s t r i al  counsel  was 

i nef f ect i ve f or  f ai l i ng t o ask t he cour t  t o di smi ss t he 

pur por t edl y unf ounded char ge.  

¶26 The cour t  deni ed Denk' s mot i on,  concl udi ng t hat  t he 

St at e had f ul f i l l ed i t s pr omi se t o di smi ss t he f el ony.   The 

cour t  not ed t hat  whi l e i t  i s  l i kel y t hat  t he St at e woul d not  

pr evai l  on t he par apher nal i a char ge,  t he St at e " had t he r i ght  t o 
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t r y i t  and t o ar gue a di f f er ent  pur pose f or  t he pi pe ot her  t han 

si mpl y i ngest i ng"  met hamphet ami ne.   Fur t her ,  t he cour t  st at ed:  

And t hat ' s assumi ng,  f or  t he sake of  t he ar gument ,  
t hat  a pi pe f or  i ngest i ng does not  meet  conver si on.   
For  exampl e,  i f  t he pi pe was used t o conver t  t he 
met hamphet ami ne f r om one f or m i nt o anot her  f or m so 
t hat  i t  coul d be used.   I  mean t hat  coul d have been 
t he St at e' s t heor y.  

The cour t  concl uded,  " Whet her  t he St at e coul d have pr oven t hat  

[ t he pi pe was used t o conver t  met hamphet ami ne]  at  t r i al  i s 

somet hi ng I  can' t  deci de.   I  can' t  f i nd t hat  t hey cannot  have 

done so. "    

¶27 Based on t he l ack of  evi dence,  t he cour t  st at ed,  

" Wel l ,  see,  we' r e al l  specul at i ng.   And t hat ' s t he pr obl em. "   

Fur t her ,  t he cour t  concl uded,  " [ U] nt i l  we had some sor t  of  an 

evi dent i ar y hear i ng on t hat ,  I  don' t  t hi nk I  can make t hat  

f i ndi ng.   Because what  you' r e aski ng me t o do i s make a r ul i ng,  

t hat ,  under  t hese f act s,  t hat  coul d not  const i t ut e 

conver t [ i on. ] "   The cour t  deni ed t he post convi ct i on mot i on.    

¶28 Denk appeal ed bot h t he deni al  of  t he suppr essi on 

mot i on and t he det er mi nat i on of  hi s post convi ct i on mot i on.   The 

cour t  of  appeal s cer t i f i ed t he quest i on t o t hi s cour t  under  Wi s.  

St at .  § 809. 61,  and we accept ed t he cer t i f i cat i on.  

I I .  

 ¶29 When we accept  cer t i f i cat i on f r om t he cour t  of  

appeal s,  we acqui r e j ur i sdi ct i on of  t he ent i r e appeal .   We t hus 

consi der  al l  i ssues r ai sed bef or e t he cour t  of  appeal s.   See 

Wi s.  St at .  §§ 808. 05( 2)  and ( Rul e)  809. 61;  St at e v.  St oehr ,  134 

Wi s.  2d 66,  70,  396 N. W. 2d 177 ( 1986) .   Thi s case pr esent s t wo 



No.  2006AP1744- CR   

 

10 
 

separ at e quest i ons of  const i t ut i onal  f act ,  whi ch we addr ess i n 

t ur n.  

¶30 The l egal i t y of  a war r ant l ess sear ch i s a quest i on of  

const i t ut i onal  f act .   St at e v.  Sander s,  2008 WI  85,  ¶25,  __ 

Wi s.  2d __,  752 N. W. 2d 713.   When r evi ewi ng an or der  t hat  deni ed 

a mot i on t o suppr ess evi dence uncover ed dur i ng a war r ant l ess 

sear ch,  t hi s cour t  wi l l  uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  or  evi dent i ar y f act  unl ess t hey ar e c l ear l y 

er r oneous.   I d.   However ,  we appl y t he pr i nci pl es of  

const i t ut i onal  l aw t o t hose f act s i ndependent  of ,  but  

benef i t t i ng f r om,  t he anal ysi s of  t he c i r cui t  cour t .   I d.   

¶31 Whet her  a pl ea was knowi ngl y and vol unt ar i l y  ent er ed 

i s al so a quest i on of  const i t ut i onal  f act .   St at e v.  Dawson,  

2004 WI  App 173,  ¶7,  276 Wi s.  2d 418,  688 N. W. 2d 12.   A 

def endant  i s ent i t l ed t o wi t hdr aw a no cont est  pl ea af t er  bei ng 

sent enced upon a showi ng of  mani f est  i nj ust i ce by c l ear  and 

convi nci ng evi dence.   St at e v.  Bent l ey,  201 Wi s.  2d 303,  311,  

548 N. W. 2d 50 ( 1996) .    

I I I .  

¶32 The cour t  of  appeal s cer t i f i ed t he f ol l owi ng quest i on:   

Whet her  t he pol i ce may sear ch t he per sonal  bel ongi ngs of  a 

passenger  t hat  ar e f ound out si de a mot or  vehi c l e i nci dent  t o t he 

ar r est  of  t he dr i ver  based on t he r easoni ng of  St at e v.  Pal l one,  

2000 WI  77,  236 Wi s.  2d 162,  613 N. W. 2d 568. 5  

                                                 
5 The cour t  of  appeal s '  cer t i f i cat i on al so i ncl uded t he 

f ol l owi ng:  
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¶33 We not e at  t he out set  t hat  Of f i cer  Hahn t est i f i ed he 

di d not  pl ace Pi cker i ng under  ar r est  unt i l  af t er  he had 

per f or med sear ches of  t he eyegl ass case and Denk' s c l ot hi ng.   

Thi s f act  does not  al t er  our  anal ysi s.   I n St at e v.  Sykes,  2005 

WI  48,  ¶15,  279 Wi s.  2d 742,  695 N. W. 2d 277,  we agr eed wi t h t he 

Uni t ed St at es Supr eme Cour t  t hat  " wher e a ' f or mal  ar r est  

f ol l owed qui ckl y  on t he heel s  of  t he chal l enged sear ch of  

pet i t i oner ' s per son,  we do not  bel i eve i t  par t i cul ar l y i mpor t ant  

t hat  t he sear ch pr eceded t he ar r est  r at her  t han vi ce ver sa. ' "   

( Quot i ng Rawl i ngs v.  Kent ucky,  448 U. S.  98,  111 ( 1980) ) .   We 

concl uded t hat  a war r ant l ess sear ch " may be i nci dent  t o a 

subsequent  ar r est  i f  t he of f i cer s have pr obabl e cause t o ar r est  

bef or e t he sear ch. "   I d.  ( i nt er nal  quot at i ons omi t t ed) .   

¶34 Her e,  t her e i s no doubt  t hat  Of f i cer  Hahn had pr obabl e 

cause t o ar r est  Pi cker i ng f or  possessi on of  nar cot i cs and 

par apher nal i a pr i or  t o any sear ches of  Denk' s possessi ons.   Wi t h 

                                                                                                                                                             
[ W] hat  i nqui r y shoul d be made when a passenger ' s 
per sonal  bel ongi ngs ar e f ound out si de a mot or  vehi c l e?  
Must  t he c i r cui t  cour t  make a f act ual  f i ndi ng as t o 
how t he passenger ' s pr oper t y ended up out si de t he 
vehi c l e?  May t he pol i ce of f i cer  dr aw an i nf er ence 
t hat  Denk t ossed t he case f r om t he car  or  t hat  i t  f el l  
out  of  t he car ,  and was t hus subj ect  t o sear ch?  
Shoul d t he pol i ce of f i cer  dr aw an i nf er ence t hat  t he 
case f el l  out  of  Denk' s pocket ,  and t hus was not  
subj ect  t o sear ch?  Because t he St at e car r i es t he 
bur den,  does t he St at e' s f ai l ur e t o show how t he 
eyegl ass case got  out  of  t he car  r equi r e an i nf er ence 
t hat  i t  was on Denk' s per son and t hen f el l  t o t he 
gr ound,  t hus r esul t i ng i n suppr essi on of  t he evi dence? 

These quest i ons ar e t angent i al  t o our  i nqui r y,  as di scussed 
bel ow i n par agr aphs 50- 52.   
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t hi s i n mi nd,  we pr oceed t o a di scussi on of  t he sear ch i nci dent  

t o ar r est  except i on t o t he war r ant  r equi r ement  and t he 

appl i cat i on her e of  St at e v.  Pal l one.  

¶35 The Wi sconsi n Const i t ut i on6 and t he Uni t ed St at es 

Const i t ut i on7 bot h guar ant ee t he r i ght  of  per sons t o be secur e 

f r om unr easonabl e sear ches and sei zur es.   Thi s cour t  has 

gener al l y i nt er pr et ed t he pr ot ect i ons agai nst  unr easonabl e 

sear ch and sei zur e af f or ded by t he st at e const i t ut i on 

coext ensi vel y wi t h t he pr ot ect i ons af f or ded by t he f eder al  

const i t ut i on. 8  St at e v.  Post ,  2007 WI  60,  ¶10 n. 2,  301 

                                                 
6 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

st at es:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no 
war r ant  shal l  i ssue but  upon pr obabl e cause,  suppor t ed 
by oat h or  af f i r mat i on,  and par t i cul ar l y descr i bi ng 
t he pl ace t o be sear ched and t he per sons or  t hi ngs t o 
be sei zed.  

7 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 
st at es:  

The r i ght  of  t he peopl e t o be secur e i n t hei r  per sons,  
houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed,  and no 
War r ant s shal l  i ssue,  but  upon pr obabl e cause,  
suppor t ed by Oat h or  af f i r mat i on,  and par t i cul ar l y 
descr i bi ng t he pl ace t o be sear ched,  and t he per sons 
or  t hi ngs t o be sei zed.  

8 We have st at ed,  however ,  t hat  our  st at e const i t ut i on may 
pr ovi de gr eat er  pr ot ect i ons t han t he f eder al  const i t ut i on.   
St at e v.  Post ,  2007 WI  60,  ¶10 n. 2,  301 Wi s.  2d 1,  733 
N. W. 2d 634;   St at e v.  Eason,  2001 WI  98,  ¶63,  n. 30,  n. 31,  245 
Wi s.  2d 206,  629 N. W. 2d 625.    
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Wi s.  2d 1,  733 N. W. 2d 634;  St at e v.  Secr i st ,  224 Wi s.  2d 201,  

208- 09,  589 N. W. 2d 387 ( 1999) .  

¶36 War r ant l ess sear ches ar e pr esumed t o be 

unconst i t ut i onal .   Sander s,  __ Wi s.  2d __,  ¶27.   Our  

j ur i spr udence has est abl i shed sever al  except i ons t o t hi s 

const i t ut i onal  r ul e,  based on a bal ance bet ween t he i nt r usi on on 

t he i ndi v i dual ' s  Four t h Amendment  i nt er est s and t he gover nment ' s 

pr omot i on of  i t s l egi t i mat e i nt er est s.   St at e v.  Mur dock,  155 

Wi s.  2d 217,  227,  455 N. W. 2d 618 ( 1990) .   The St at e bear s t he 

bur den t o pr ove t hat  a war r ant l ess sear ch f al l s under  one of  t he 

est abl i shed except i ons.   Sander s,  __ Wi s.  2d __,  ¶27;  Pal l one,  

236 Wi s.  2d 162,  ¶29.  

¶37 Her e,  we ar e pr esent ed wi t h yet  anot her  f act ual  

scenar i o i nvol v i ng a war r ant l ess sear ch.   The St at e advances 

sever al  except i ons and ar gues t hat  t he sear ch of  Denk' s eyegl ass 

case f i t s under  each one.   Because we deci de t hi s case on sear ch 

i nci dent  t o ar r est ,  we need not  addr ess t he St at e' s r emai ni ng 

pr of f er ed except i ons.   We f ocus our  i nqui r y on t he cer t i f i ed 

quest i on——whet her  under  t he c i r cumst ances her e t hi s was a val i d 

sear ch i nci dent  t o Pi cker i ng' s ar r est .   

¶38 We di scuss f i r st  t he hi st or i cal  under pi nni ngs of  t he 

sear ch i nci dent  t o ar r est  except i on t o det er mi ne whet her  t hi s 

par t i cul ar  f act ual  s i t uat i on gi ves r i se t o a pr oper  sear ch 

i nci dent  t o Pi cker i ng' s ar r est .   We t hen det er mi ne whet her  t he 

r easoni ng i n St at e v.  Pal l one,  236 Wi s.  2d 162,  appl i es t o t he 

f act s of  t hi s case.    
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¶39 Dur i ng Pr ohi bi t i on,  cour t  deci s i ons began t o gi ve 

pol i ce of f i cer s br oad aut hor i t y t o conduct  war r ant l ess sear ches 

i nci dent  t o l awf ul  ar r est s.   See 3 Wayne R.  LaFave,  Sear ch and 

Sei zur e;  A Tr eat i se on t he Four t h Amendment  § 7. 1( a)  ( 4t h ed.  

2004) ;  see al so Chi mel  v.  Cal i f or ni a,  395 U. S.  752,  755- 60 

( 1969)  ( r ecount i ng t he hi st or y of  t he sear ch i nc i dent  t o ar r est  

except i on) .   Of t en,  pol i ce wer e per mi t t ed t o sear ch al l  ar eas 

consi der ed t o be i n t he possessi on or  under  t he cont r ol  of  t he 

ar r est ee.   LaFave,  supr a,  § 7. 1( a) .   These war r ant l ess sear ches 

coul d encompass ent i r e homes and of f i ces,  i ncl udi ng at t i cs,  

desks,  saf es,  f i l e cabi net s,  and ot her  per sonal  ef f ect s.   I d. ;  

see al so Uni t ed St at es v.  Rabi nowi t z,  339 U. S.  56,  61 ( 1950)  

( gr ant i ng pol i ce t he r i ght  " t o sear ch t he pl ace wher e t he ar r est  

i s  made i n or der  t o f i nd and sei ze t hi ngs connect ed wi t h t he 

cr i me" ) ,  over r ul ed by Chi mel ,  395 U. S.  752.  

¶40 Thi s seemi ngl y l i mi t l ess aut hor i t y was r ei gned i n by 

t he semi nal  case,  Chi mel  v.  Cal i f or ni a,  395 U. S.  752.   Under  

Chi mel ,  ar r est i ng of f i cer s ar e per mi t t ed t o conduct  a 

cont empor aneous,  l i mi t ed sear ch of  bot h t he ar r est ee' s per son 

and t he ar ea i mmedi at el y sur r oundi ng t he ar r est ee at  t he t i me of  

t he ar r est .   I d.  at  762- 63.   That  i s,  under  Chi mel ,  of f i cer s ar e 

per mi t t ed t o sear ch any ar ea cl ose enough t hat  t he ar r est ee 

mi ght  r each a weapon or  evi dent i ar y i t em.   I d.  at  763.    

¶41 The Supr eme Cour t  c l ar i f i ed t hat  t her e wer e onl y t wo 

per mi ssi bl e j ust i f i cat i ons f or  war r ant l ess sear ches i nci dent  t o 

ar r est .   Fi r st ,  Chi mel  per mi t t ed an of f i cer  t o sear ch f or  and 

r emove any weapons i n or der  t o pr ot ect  t he of f i cer ' s saf et y and 
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t o ef f ect uat e t he ar r est .   I d.  at  762- 63.   Second,  Chi mel  

per mi t t ed an of f i cer  t o sear ch f or  and sei ze evi dence i n or der  

t o pr event  i t s conceal ment  or  dest r uct i on.   I d.  at  763.   Thi s 

cour t  has adopt ed Chi mel ' s dual  j ust i f i cat i ons f or  sear ch 

i nci dent  t o ar r est .   St at e v.  Mor deszewski ,  68 Wi s.  2d 649,  658,  

229 N. W. 2d 642 ( 1975) .    

¶42 Si nce Chi mel ,  however ,  cour t s have st r uggl ed t o 

del i neat e t he pr oper  bounds of  sear ches i nci dent  t o ar r est .   

Myr on Moskovi t z,  A Rul e i n Sear ch of  a Reason,  2002 Wi s.  L.  Rev.  

657,  681- 96.   St at e and f eder al  cases have chi pped away at  i t s  

or i gi nal  r at i onal e.   See,  e. g. ,  New Yor k v.  Bel t on,  453 U. S.  454 

( 1981) ;  St at e v.  Mur dock,  155 Wi s.  2d 217,  455 N. W. 2d 618 

( 1990) ;  St at e v.  Fr y,  131 Wi s.  2d 153,  388 N. W. 2d 565 ( 1986) .   

These and si mi l ar  cases pr ompt ed Just i ce Scal i a t o not e t hat  our  

j ur i spr udence seems t o assume a " myt hi cal  ar r est ee possessed of  

t he ski l l  of  Houdi ni  and t he st r engt h of  Her cul es. "   Thor nt on v.  

Uni t ed St at es,  541 U. S.  615,  625- 26 ( Scal i a,  J.  di ssent i ng)  

( i nt er nal  quot at i ons omi t t ed) .   

¶43 Even t hough sear ches i nci dent  t o ar r est  have been 

expanded beyond t he r est r i ct i ve cont our s of  Chi mel ,  our  case l aw 

af f i r ms t hat  t her e i s a l i mi t .   Our  most  r ecent  pr onouncement  

r egar di ng sear ches i nci dent  t o ar r est  was i n Sander s,  __ 

Wi s.  2d __.   I n t hat  case,  we r eaf f i r med t hat  when t he 

j ust i f i cat i ons t o sear ch out l i ned i n Chi mel  ar e no l onger  

pr esent ,  a war r ant l ess sear ch i s  unconst i t ut i onal .   We wi l l  not  

per mi t  sear ches i nci dent  t o ar r est  af t er  t he def endant  has been 
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handcuf f ed,  pl aced i n a squad car ,  and r emoved f r om t he scene.   

I d. ,  ¶52.   

¶44 I n Sander s,  t he def endant  was ar r est ed i n hi s home.  

I d. ,  ¶¶13- 14.   Af t er  t he def endant  had been escor t ed f r om t he 

pr emi ses,  an of f i cer  conduct ed a sear ch of  hi s bedr oom.   I d. ,  

¶15.   Dur i ng t hi s sear ch,  t he of f i cer  opened a cont ai ner  l ocat ed 

under  t he def endant ' s bed and f ound cont r aband.   I d. ,  ¶16.   We 

concl uded t hat  " [ t ] he pur poses of  t he sear ch i nc i dent  t o ar r est  

[ pr ot ect i ng t he saf et y of  t he of f i cer s and pr event i ng t he 

dest r uct i on or  conceal ment  of  evi dence]  wer e achi eved by 

r emovi ng t he def endant  f r om hi s  home. "   I d. ,  ¶56.   Ther e was 

si mpl y no j ust i f i cat i on f or  openi ng t he cont ai ner  wi t hout  f i r st  

secur i ng a war r ant .  

¶45 Cl ear l y,  cour t s have st r uggl ed t o det er mi ne t he degr ee 

t o whi ch t hey can and shoul d i nqui r e about  t he r easonabl eness of  

t he St at e' s asser t i on t hat  a sear ch i s j ust i f i ed based on 

of f i cer  saf et y and t he pr eser vat i on of  evi dence. 9  Whi l e i t  i s  

t r ue t hat  t he St at e has occasi onal l y i mpar t ed Houdi ni - l i ke 

qual i t i es on ar r est ees i n or der  t o f i t  quest i onabl e sear ches 

wi t hi n t he sear ch i nci dent  t o ar r est  except i on,  t hi s i s not  such 

a case.   Her e,  t he s i t uat i on coul d r easonabl y have pr esent ed an 

act ual  danger ——bot h t o Of f i cer  Hahn and t o t he i nt egr i t y of  any 

yet - t o- be- di scover ed evi dence.   Under  t hese f act s ,  t he s i t uat i on 

                                                 
9 The Uni t ed St at es Supr eme Cour t  i s  cur r ent l y consi der i ng 

whet her  t he St at e must  pr ove t hat  t her e was an act ual  t hr eat  t o 
of f i cer  saf et y i n or der  t o j ust i f y a war r ant l ess sear ch i nci dent  
t o ar r est .   See St at e v.  Gant ,  162 P.  3d 640 ( Ar i z.  2007) ,  cer t .  
accept ed,  __ U. S.  __,  128 S.  Ct .  1443 ( 2008) .   
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i mpl i cat es bot h of  Chi mel ' s or i gi nal  j ust i f i cat i ons f or  

per mi t t i ng a sear ch i nci dent  t o ar r est .    

¶46 The Uni t ed St at es Supr eme Cour t  has not ed t hat  " [ t ] he 

danger  t o t he pol i ce of f i cer  [ maki ng a cust odi al  ar r est ]  f l ows 

f r om t he f act  of  t he ar r est ,  and i t s at t endant  pr oxi mi t y,  st r ess 

and uncer t ai nt y[ . ] "   Uni t ed St at es v.  Robi nson,  414 U. S.  218,  

234 n. 5 ( 1973) .   Mor eover ,  " [ s] i nce f r ui t s,  i nst r ument s or  ot her  

evi dence of  cr i me conceal ed on t he per son of  t he ar r est ee may be 

easi l y di sposed of  or  dest r oyed,  t he ar r est i ng of f i cer  wi l l  

of t en be j ust i f i ed i n sear chi ng f or  such evi dence wi t hout  

del ay. "   Uni t ed St at es v.  Robi nson,  447 F. 2d 1215,  1227 ( D. C.  

Ci r .  1971) .  

¶47 I n St at e v.  Pal l one,  we det er mi ned t hat  under  some 

si t uat i ons,  an of f i cer  may conduct  a war r ant l ess sear ch of  

passenger  bel ongi ngs even when t he of f i cer  does not  have 

pr obabl e cause t o ar r est  t he passenger .   236 Wi s.  2d 162,  ¶3.   

We st at ed:  

An occupant ,  no l ess t han an ar r est ee,  can pose a 
danger  t o of f i cer  saf et y,  and a passenger ,  no l ess 
t han an ar r est ee,  can sei ze weapons or  obj ect s t o 
assaul t  an of f i cer  or  ef f ect  an escape.  

I d. ,  ¶47 ( i nt er nal  c i t at i ons omi t t ed) .  

¶48 I n t hat  case,  Pal l one was a passenger  i n a t r uck.    

Af t er  t he dr i ver  of  t he t r uck had been pl aced under  ar r est  f or  

possessi ng an open i nt oxi cant ,  t he of f i cer  appr oached t he t r uck 

agai n.   I d. ,  ¶9.   At  t hat  poi nt ,  t he of f i cer  t est i f i ed,  Pal l one 

began t o exhi bi t  ner vous and menaci ng behavi or .   Pal l one 

f ol l owed t he of f i cer  by wal k i ng par al l el  t o hi m on t he opposi t e 



No.  2006AP1744- CR   

 

18 
 

s i de of  t he t r uck.   I d.   Appear i ng ner vous,  Pal l one put  hi s 

hands on t he duf f el  bag r est i ng on t he seat ,  and he comment ed 

t hat  he wi shed t o r emove i t  f r om t he t r uck.   I d. ,  ¶10.   The 

of f i cer  l at er  t est i f i ed t hat  Pal l one' s behavi or  made hi m suspect  

t hat  t he duf f el  bag cont ai ned somet hi ng he " wasn' t  supposed t o 

know about  [ ]  or  see. "   I d.    

¶49 Under  t hose ci r cumst ances,  we det er mi ned t hat  " t he 

danger  t o [ t he ar r est i ng of f i cer ]  f l owed f r om t he pr oxi mi t y and 

uncer t ai nt y Pal l one posed once [ t he dr i ver ]  was under  ar r est . "   

I d. ,  ¶48.   Fur t her mor e,  i t  was not  unl i kel y t hat  evi dence of  t he 

dr i ver ' s cr i me coul d be conceal ed i n Pal l one' s bag.   I d. ,  ¶56.   

We uphel d t he sear ch as a pr oper  sear ch i nci dent  t o t he dr i ver ' s  

ar r est ,  st at i ng:   

Al t hough Pal l one hi msel f  was not  under  ar r est ,  t he 
sear ch i nci dent  t o ar r est  except i on appl i es i n t hi s 
case,  unl i ke i n [ ot her  f act ual l y di st i ngui shabl e 
cases] ,  because t he ci r cumst ances her e gave r i se t o 
bot h of  t he t wo hi st or i cal  r at i onal es at  t he hear t  of  
t he except i on,  namel y t he saf et y of  t he ar r est i ng 
of f i cer  and t he need t o di scover  and pr eser ve 
evi dence.  

I d. ,  ¶53.   We decl i ned t o " pr ovi de vehi c l e occupant s wi t h t he 

i ncent i ve t o sabot age an ot her wi se l egal  sear ch by conceal i ng 

weapons or  evi dence i n ar eas t hat  r emai n wi t hi n an occupant ' s 

easy r each. "   I d. ,  ¶56.   

¶50 Denk ur ges t he cour t  t o r ef r ai n f r om appl y i ng t he 

r at i onal e of  Pal l one t o per mi t  unwar r ant ed sear ches of  t he 

per sonal  bel ongi ngs of  an unar r est ed passenger  t hat  ar e not  

l ocat ed wi t hi n t he passenger  compar t ment .   He concedes t hat ,  had 
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t he case been l oose i n t he passenger  compar t ment  of  t he car ,  

Pal l one woul d have aut hor i zed i t s sear ch.   See i d,  ¶55.   

Fur t her ,  he cor r ect l y not es t hat  i f  t he eyegl ass case had been 

on hi s per son i nst ead of  on t he gr ound,  i t  coul d not  have been 

sear ched.   See Uni t ed St at es v.  De Ri ,  332 U. S.  581,  586- 87 

( 1948) .   He ar gues t hat  t he const i t ut i onal i t y of  t he sear ch 

cannot  be det er mi ned unl ess t he or i gi nal  l ocat i on of  t he 

eyegl ass case i s known.  

¶51 I n t hi s case,  i t  i s  not  known how t he eyegl ass case 

came t o be on t he gr ound,  j ust  under neat h t he passenger  door .   

Pl ausi bl y,  t he case coul d have f al l en f r om Denk' s pocket  when he 

exi t ed t he vehi c l e.   An equal l y  pl ausi bl e t heor y i s t hat  i t  f el l  

out  of  t he passenger  compar t ment  of  t he car .   A t hi r d 

possi bi l i t y  i s  t hat  Denk coul d have i nt ent i onal l y pl aced t he 

case on t he gr ound.   Denk asser t s t hat  because i t  i s  t he St at e' s 

bur den t o pr ove t hat  a war r ant l ess sear ch f i t s wi t hi n an 

except i on t o t he war r ant  r equi r ement ,  t he St at e must  pr ove t he 

or i gi nal  l ocat i on of  t he eyegl ass case.   Onl y t hen,  he cont ends,  

can i t  be det er mi ned whet her  t he sear ch of  t he case was 

per mi ssi bl e as a sear ch i nci dent  t o Pi cker i ng' s ar r est .    

¶52 Det er mi ni ng t he const i t ut i onal i t y of  a war r ant l ess 

sear ch i s a f act - i nt ensi ve i nqui r y,  and r esol ut i on of  t hese 

quest i ons has al ways t ur ned on t he speci f i c  f act s of  t he case.   

See St at e v.  El am,  68 Wi s.  2d 614,  621,  229 N. W. 2d 664 ( 1975) .   

The or i gi n of  t he eyegl ass case i s not  mat er i al  t o our  anal ysi s.   

Knowi ng t he or i gi n woul d not  assi st  us i n det er mi ni ng whet her  

" t he c i r cumst ances her e gave r i se t o bot h of  t he t wo hi st or i cal  
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r at i onal es at  t he hear t  of  [ Chi mel ] ,  namel y t he saf et y of  t he 

ar r est i ng of f i cer  and t he need t o di scover  and pr eser ve 

evi dence. "   See Pal l one,  236 Wi s.  2d 162,  ¶53.   I nst ead,  t he 

r el evant  f act  i s  t he l ocat i on of  t he case at  t he t i me when 

Of f i cer  Hahn f i r st  encount er ed i t .   We must  det er mi ne whet her ,  

under  t hese f act s and gi ven t hat  t he case was on t he gr ound j ust  

under neat h t he passenger  door ,  Of f i cer  Hahn was per mi t t ed t o 

sear ch i t  i nci dent  t o Pi cker i ng' s ar r est .     

¶53 Her e,  Of f i cer  Hahn was a l one of f i cer  i nvol ved i n a 

l at e ni ght  cust odi al  ar r est  i nvol v i ng t wo men.   When he 

appr oached t he car ,  he was abl e t o smel l  t he st r ong odor  of  

bur ni ng mar i j uana.   Fr om t hat ,  he coul d r easonabl y i nf er  t hat  at  

l east  one of  t he men had r ecent l y been i ngest i ng nar cot i cs,  

whi ch coul d i mpai r  hi s j udgment  about  appr opr i at e conduct .   

Fur t her ,  despi t e t he l i nger i ng odor ,  bot h men deni ed possessi ng 

any nar cot i cs.   Thi s coul d l ead a r easonabl e of f i cer  t o bel i eve 

t hat  at  l east  one of  t he men was at t empt i ng t o conceal  i l l egal  

act i v i t y.    

¶54 I n addi t i on t o t he odor  of  bur ni ng mar i j uana,  Of f i cer  

Hahn det er mi ned t hat  Pi cker i ng possessed a kni f e,  sever al  bags 

of  mar i j uana,  and par apher nal i a t endi ng t o show an i nt ent  t o 

di st r i but e mar i j uana.   Mor eover ,  Pi cker i ng became r i gi d and 

cl enched hi s f i s t s when asked i f  he woul d consent  t o a pat - down 

sear ch.   Based on t hi s,  Of f i cer  Hahn t hought  t hat  he was l i kel y 

t o at t empt  t o f l ee or  r esi st  ar r est .    

¶55 The f act  of  a cust odi al  ar r est  of t en r ai ses t he 

possi bi l i t y  of  har m t o of f i cer s or  evi dence.   Robi nson,  414 U. S.  
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at  234 ( " The danger  t o t he pol i ce of f i cer  f l ows f r om t he f act  of  

t he ar r est ,  and i t s at t endant  pr oxi mi t y,  st r ess and 

uncer t ai nt y[ . ] " )   Pi cker i ng' s behavi or  was suf f i c i ent l y menaci ng 

and er r at i c t o r ai se concer n f or  of f i cer  saf et y and pr eser vat i on 

of  evi dence.   Of f i cer  Hahn pl aced Pi cker i ng i n handcuf f s,  but  he 

di d not  yet  secur e Pi cker i ng i n t he back of  hi s squad car .   

I nst ead,  i t  appear s t hat  Pi cker i ng r emai ned st andi ng at  t he back 

of  hi s vehi c l e.    

¶56 The r ecor d i ndi cat es t hat  Of f i cer  Hahn was concer ned 

about  t he possi bl e t hr eat  posed by Denk as wel l .   I n a s i t uat i on 

wher e t wo men wer e al one i n a car  per meat ed wi t h t he smel l  of  

bur ni ng mar i j uana,  i t  i s  r easonabl e f or  an of f i cer  t o be 

concer ned t hat  Denk coul d at t empt  t o assi st  Pi cker i ng,  ei t her  by 

endanger i ng t he of f i cer  or  by conceal i ng evi dence of  hi s  

f r i end' s cr i me. 10   

¶57 Of f i cer  Hahn' s suspi c i ons wer e f ur t her  ar oused when he 

ar r i ved at  t he passenger  s i de of  t he car .   Ther e,  he not i ced a 

har d,  opaque cont ai ner  l ar ge enough t o conceal  a smal l  weapon or  

f ur t her  evi dence r el at ed t o t he possessi on or  di st r i but i on of  

nar cot i cs.   The eyegl ass case was posi t i oned on t he gr ound,  j ust  

under neat h t he car  and accessi bl e f r om t he passenger  seat .   The 

                                                 
10 Whi l e Denk st at ed t hat  t he eyegl ass case was hi s,  Of f i cer  

Hahn was not  obl i gat ed t o bel i eve t hat  i t  di d not  cont ai n 
evi dence r el at i ng t o Pi cker i ng' s subsequent  ar r est .   See 
Pal l one,  2000 WI  77,  ¶56,  236 Wi s.  2d 162,  613 N. W. 2d 568 
( decl i ni ng t o pr ovi de vehi c l e occupant s wi t h an i ncent i ve t o 
sabot age an ot her wi se l egal  sear ch by conceal i ng evi dence i n 
passenger  bel ongi ngs) .  
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ver y pr esence of  t he cont ai ner  on t he gr ound,  i n t hat  spot ,  was 

suspi c i ous.    

¶58 I n Pal l one,  we st at ed t hat  under  some ci r cumst ances,  

passenger  bel ongi ngs can be subj ect  t o sear ch i nci dent  t o t he 

ar r est  of  t he dr i ver ,  and t hat  t he unar r est ed occupant  may pose 

as much danger  as t he ar r est ed dr i ver .   Pal l one,  236 

Wi s.  2d 162,  ¶¶55- 56.   I n t hat  case,  t he suspi c i ous cont ai ner  

bel ongi ng t o t he unar r est ed occupant  was i n t he passenger  

compar t ment  of  t he car .   The sear ch of  Pal l one' s duf f el  bag was 

aut hor i zed because t he of f i cer  had r eason t o bel i eve t hat  

Pal l one coul d pose a danger ,  and t he bag was wi t hi n hi s r each.     

¶59 Her e,  a f act - i nt ensi ve i nqui r y  r eveal s t hat  i t  i s  

r easonabl e f or  an of f i cer  t o bel i eve t hat  Denk posed a danger  t o 

Of f i cer  Hahn' s  saf et y,  ei t her  al one or  i n concer t  wi t h 

Pi cker i ng.   The eyegl ass case was easi l y wi t hi n Denk' s r each.   

I t  was next  t o hi s f eet .   The case was capabl e of  cont ai ni ng a 

smal l  weapon,  such as a kni f e or  a r azor  bl ade.   Denk was not  

r est r ai ned i n any way,  so i t  woul d have been easy f or  hi m t o 

r each down and gr ab t he case,  avai l i ng hi msel f  of  a weapon 

hi dden i nsi de.   Fur t her ,  Denk coul d have ki cked t he case under  

t he car  t o Pi cker i ng,  who was st andi ng i n c l ose pr oxi mi t y 

di r ect l y behi nd t he car .   As i n Pal l one,  t he danger  t o t he 

ar r est i ng of f i cer  f l owed f r om t he pr oxi mi t y and uncer t ai nt y Denk 

posed once Pi cker i ng was under  ar r est .  

¶60 A f act - i nt ensi ve i nqui r y al so r ai ses concer ns about  

t he pr eser vat i on of  evi dence.   Based on t he odor  of  bur ni ng 

mar i j uana,  t he i ndi v i dual l y- wr apped bags of  mar i j uana,  and t he 
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scal e,  Of f i cer  Hahn knew t hat  bot h nar cot i cs and par apher nal i a 

had been pr esent  i n t he vehi c l e.   Nar cot i cs or  par apher nal i a 

coul d be conceal ed i n an opaque case such as t hi s.   Gi ven t he 

suspi c i ous l ocat i on of  t he case j ust  beneat h t he car  door ,  i t  i s  

r easonabl e t o bel i eve t hat  Denk was at t empt i ng t o di scar d 

evi dence.   

¶61 We det er mi ne t hat  t he war r ant l ess sear ch her e was 

i nci dent  t o t he ar r est  and was suppor t ed by bot h of  t he 

hi st or i cal  r at i onal es at  t he hear t  of  t hat  except i on,  namel y t he 

saf et y of  t he ar r est i ng of f i cer  and t he need t o di scover  and 

pr eser ve evi dence.   I n t hi s  s i t uat i on,  Of f i ce Hahn was 

out number ed at  a l at e ni ght  ar r est  i nvol v i ng t wo men and knew 

t hat  nar cot i cs wer e pr esent .   The pr oxi mi t y of  t he eyegl ass case 

t o t he car ,  t o Denk,  and t o Pi cker i ng,  as wel l  as i t s  

unexpl ai ned l ocat i on at  Denk' s f eet ,  r ai sed quest i ons about  t he 

danger  Denk posed act i ng al one or  i n concer t  wi t h Pi cker i ng.   

Thus,  we concl ude t hat  based on t he r easoni ng i n St at e v.  

Pal l one,  t he sear ch of  t he eyegl ass case was a per mi ssi bl e 

sear ch i nci dent  t o t he ar r est  of  t he dr i ver  of  t he vehi c l e.    

¶62 Lest  our  di scussi on be mi sconst r ued,  we r ei t er at e t he 

br i ght - l i ne r ul e t hat  unar r est ed passenger s cannot  t hemsel ves be 

sear ched based sol el y on t he ar r est  of  t he dr i ver . 11  I n or der  t o 

                                                 
11 See Wyomi ng v.  Hought on,  526 U. S.  295,  303 ( 1999)  (
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Uni t ed 
St at es v.  De Ri ,  332 U. S.  581,  586- 87 ( 1948)  ( concl udi ng t hat  
pr obabl e cause t o sear ch a vehi c l e di d not  conf er  pr obabl e cause 
t o sear ch t he per son of  an occupant ) .    



No.  2006AP1744- CR   

 

24 
 

sear ch t he body of  a passenger ,  t he ar r est i ng of f i cer  must  have 

i ndi v i dual i zed cause t o j ust i f y t he sear ch.   For  exampl e,  

" pr ot ect i ve f r i sks ar e j ust i f i ed when an of f i cer  has a 

r easonabl e suspi c i on t hat  a suspect  may be ar med.   The 

r easonabl e suspi c i on must  be based upon speci f i c  and ar t i cul abl e 

f act s,  whi ch,  t aken t oget her  wi t h any r at i onal  i nf er ences t hat  

may be dr awn f r om t hose f act s,  must  est abl i sh t hat  t he i nt r usi on 

was r easonabl e. "   St at e v.  McGi l l ,  2000 WI  38,  ¶22,  234 

Wi s.  2d 560,  609 N. W. 2d 795 ( c i t at i ons and quot at i ons omi t t ed) .  

¶63 Havi ng det er mi ned t hat  t he war r ant l ess sear ch of  t he 

eyegl ass case f i t s wi t hi n t he except i on f or  sear ches i nci dent  t o 

ar r est ,  i t  f ol l ows t hat  t he sear ch of  Denk was al so 

const i t ut i onal .   Denk' s admi t t ed owner shi p of  a case cont ai ni ng 

a met hamphet ami ne pi pe gave Of f i cer  Hahn pr obabl e cause t o 

ar r est  Denk,  and t o sear ch i nci dent  t o t hat  ar r est .   See Kl uck 

v.  St at e,  37 Wi s.  2d 378,  390- 91,  155 N. W. 2d 26 ( 1967) .    

I V.  

¶64 Af t er  t he c i r cui t  cour t  pr oper l y deni ed Denk' s mot i on 

t o suppr ess t he physi cal  evi dence obt ai ned i n t he sear ch,  Denk 

ent er ed a no cont est  pl ea t o f el ony possessi on of  

met hamphet ami ne.   He now asks t hi s cour t  t o wi t hdr aw t he pl ea on 

t he basi s t hat  i t  was not  ent er ed knowi ngl y or  vol unt ar i l y .    

¶65 Ci t i ng sever al  cases,  Denk ar gues t hat  a pl ea 

agr eement  t hat  l eads a def endant  t o bel i eve t hat  he has obt ai ned 

a mat er i al  advant age t hat  cannot  be l egal l y obt ai ned necessar i l y  

pr oduces a pl ea t hat  i s nei t her  knowi ng nor  vol unt ar y.   He 

asser t s t hat  he,  hi s at t or ney,  t he pr osecut or ,  and t he j udge 
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wer e al l  under  t he mi sappr ehensi on t hat  he coul d have been 

convi ct ed of  f el ony possessi on of  par apher nal i a,  t he char ge t hat  

was di smi ssed.   Denk ar gues t hat  t her e was no f act ual  basi s f or  

t hat  char ge.   He cl ai ms t hat  because he coul d not  have been 

convi ct ed of  t hat  f el ony,  t he benef i t  of  havi ng i t  dr opped was 

i l l usor y,  r ender i ng hi s pl ea unknowi ng and i nvol unt ar y.    

¶66 The char ge at  i ssue i s possessi on of  dr ug 

par apher nal i a i n v i ol at i on of  Wi s.  St at .  § 961. 573( 3) .   The 

i nf or mat i on st at es t hat  Denk " di d knowi ngl y possess wi t h pr i mar y 

i nt ent  t o use,  Met hamphet ami ne pi pe t o conver t  

Met hamphet ami ne[ . ] "   As a par t  of  t he pl ea bar gai n,  t he 

pr osecut or  agr eed t o dr op t hi s char ge.   

¶67 Denk asser t s t hat  t her e was no f act ual  basi s  f or  

char gi ng hi m under  Wi s.  St at .  § 961. 573( 3) ,  whi ch cr i mi nal i zes 

t he possessi on of  dr ug par apher nal i a as f ol l ows:  

No per son may use,  or  possess wi t h t he pr i mar y i nt ent  
t o use,  dr ug par apher nal i a t o manuf act ur e,  compound,  
conver t ,  pr oduce,  pr ocess,  pr epar e,  t est ,  anal yze,  
pack,  r epack,  or  st or e met hamphet ami ne or  a cont r ol l ed 
subst ance anal og of  met hamphet ami ne i n v i ol at i on of  
t hi s chapt er .   

Vi ol at i on of  t hi s st at ut e i s a Cl ass H f el ony wi t h a maxi mum of  

s i x year s i n pr i son.   Wi s.  St at .  § 961. 573( 3) ( b) 1.  

¶68 Denk ar gues t hat  t he pr oper  char ge f or  possessi on of  a 

met hamphet ami ne pi pe i s not  under  sub ( 3) ,  but  r at her  under  sub 

( 1)  of  t he st at ut e:  

No per son may use,  or  possess wi t h t he pr i mar y i nt ent  
t o use,  dr ug par apher nal i a t o pl ant ,  pr opagat e,  
cul t i vat e,  gr ow,  har vest ,  manuf act ur e,  compound,  
conver t ,  pr oduce,  pr ocess,  pr epar e,  t est ,  anal yze,  
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pack,  r epack,  st or e,  cont ai n,  conceal ,  i nj ect ,  i ngest ,  
i nhal e or  ot her wi se i nt r oduce i nt o t he human body a 
cont r ol l ed subst ance or  cont r ol l ed subst ance anal og i n 
v i ol at i on of  t hi s chapt er .  

Wi s.  St at .  § 961. 573( 1)  ( emphasi s added) .   Vi ol at i on of  t hi s 

st at ut e i s a mi sdemeanor  and car r i es a maxi mum penal t y of  a $500 

f i ne or  i mpr i sonment  f or  not  mor e t han 30 days.   I d.  

¶69 Denk cont ends t hat  § 961. 573( 3)  does not  cr i mi nal i ze 

possessi on of  par apher nal i a r el at ed t o per sonal  use.   He bases 

hi s ar gument  on a compar i son of  t he t wo st at ut es.   The wor ds 

" i nj ect ,  i ngest ,  i nhal e or  ot her wi se i nt r oduce i nt o t he human 

body"  ar e i ncl uded i n sub ( 1) ,  but  ar e omi t t ed i n sub ( 3) .   Fr om 

t hat ,  Denk concl udes t hat  sub ( 3)  appl i es onl y t o par apher nal i a 

t hat  can be used i n t he manuf act ur e of  cont r ol l ed subst ances,  

wher eas sub ( 1)  appl i es t o par apher nal i a f or  per sonal  use.   

Fur t her ,  Denk cl ai ms t hat  t her e i s no evi dence i n t he r ecor d 

t hat  hi s pi pe was i nt ended f or  anyt hi ng ot her  t han per sonal  use.   

Rel y i ng on t he " pl ai n meani ng"  of  t he st at ut e,  he di d not  

r equest  an evi dent i ar y hear i ng.  

¶70 Nei t her  t hi s cour t  nor  t he cour t  of  appeal s has 

pr evi ousl y i nt er pr et ed t he pr oper  scope of  Wi s.  St at .  

§ 961. 573( 3)  i n t hi s cont ext ,  and we need not  do so t oday.   Our  

anal ysi s i nst ead f ocuses on whet her  Denk r ecei ved t he benef i t  of  

t he bar gai n even i f  i t  i s  uncer t ai n whet her  he coul d have been 

convi ct ed of  f el ony possessi on of  par apher nal i a.    

¶71 A def endant  who seeks t o wi t hdr aw a pl ea af t er  

sent enci ng has t he bur den t o pr ove by c l ear  and convi nci ng 

evi dence t hat  a mani f est  i nj ust i ce woul d r esul t  i f  t he 
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wi t hdr awal  wer e not  per mi t t ed.   St at e v.  Bent l ey,  201 

Wi s.  2d 303,  311,  548 N. W. 2d 50 ( 1996) .   A mani f est  i nj ust i ce 

occur s when t her e ar e ser i ous quest i ons af f ect i ng t he 

f undament al  i nt egr i t y of  t he pl ea whi ch r ender ed i t  unknowi ng,  

i nvol unt ar y,  and uni nt el l i gent l y  ent er ed.   St at e v.  Dawson,  2004 

WI  App 173,  ¶6,  276 Wi s.  2d 418,  688 N. W. 2d 12.    

¶72 When a pr osecut or  i nduces a pl ea based on a pr omi se 

t hat  i s l egal l y unenf or ceabl e,  a mani f est  i nj ust i ce occur s.   See 

i d. ,  ¶1 ( concl udi ng t hat  t he pr osecut or ' s pr omi se t o r eopen a 

f el ony convi ct i on and r educe i t  t o a l esser  of f ense af t er  t he 

def endant  successf ul l y compl et ed f i ve year s of  pr obat i on was 

l egal l y unenf or ceabl e because t he pr osecut or  had no aut hor i t y t o 

amend j udgment s of  convi ct i on) ;  St at e v.  Woods,  173 Wi s.  2d 129,  

496 N. W. 2d 144 ( Ct .  App.  1992)  ( concl udi ng t hat  t he cour t ' s  

pr omi se t hat  t he def endant ' s sent ence woul d r un concur r ent l y 

wi t h a j uveni l e sent ence he was al r eady ser vi ng was l egal l y 

unenf or ceabl e because t he cour t  l acked t he aut hor i t y t o modi f y a 

j uveni l e sent ence) .  

¶73 Addi t i onal l y,  i n some si t uat i ons,  a mi st aken 

under st andi ng of  t he l aw can r esul t  i n mani f est  i nj ust i ce.   

St at e v.  Br own,  2004 WI  App 179,  276 Wi s.  2d 559,  687 

N. W. 2d 543;  see al so St at e v.  Ri ekkof f ,  112 Wi s.  2d 119,  332 

N. W. 2d 744 ( 1983) .   I n Br own,  a mani f est  i nj ust i ce occur r ed when 

t he def endant ' s pl ea r esul t ed i n t he pr eci se l egal  consequence 

he ent er ed t he pl ea t o avoi d.    

¶74 Br own was char ged wi t h var i ous sex of f enses r el at ed t o 

mi nor  chi l dr en.   Br own,  276 Wi s.  2d 559,  ¶2.   The pr osecut or  
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st at ed t hat ,  i n exchange f or  a no cont est  pl ea,  he agr eed t o 

dr op al l  char ges t hat  woul d r equi r e Br own t o r egi st er  as a sex 

of f ender  or  subj ect  hi m t o Chapt er  980 ci v i l  conf i nement .   I d. ,  

¶2.   Af t er  t he pl ea was ent er ed,  Br own l ear ned t hat ,  i n f act ,  he 

woul d be r equi r ed t o r egi st er  as a sex of f ender  and t hat  he was 

subj ect  t o Chapt er  980 ci v i l  conf i nement .   Whi l e acknowl edgi ng 

t hat  " [ n] ot  ever y mi sunder st andi ng of  t he l aw by a def endant  

negat es t he knowi ng and vol unt ar y nat ur e of  hi s pl ea, "  t he cour t  

of  appeal s concl uded t hat  Br own' s pl ea was unknowi ng and 

i nvol unt ar y.   Br own,  ¶¶11,  13.  

¶75 I n each of  t hose cases,  t he di sput e i nvol ved t he 

char ge t o whi ch t he def endant  act ual l y pl ed.   Li kewi se,  i n each 

of  t hose cases,  t he consequence f or  whi ch t he def endant  had 

bar gai ned when he ent er ed t he pl ea t o t he char ge was a l egal  

i mpossi bi l i t y .   However ,  t he def endant  f ai l ed t o under st and t he 

i nevi t abl e consequences of  hi s pl ea t o t hat  char ge,  t hus 

r ender i ng hi s pl ea t o t he char ge unknowi ng and i nvol unt ar y.  

¶76 I n cont r ast ,  Denk di d not  pl ead t o t he char ge i n 

quest i on,  r at her ,  hi s ar gument  r el at es t o hi s under st andi ng of  

t he char ge t hat  was di smi ssed.   Her e,  t he bar gai n was t hat  i n 

exchange f or  a pl ea t o a f el ony possessi on of  met hamphet ami ne 

char ge,  t he St at e woul d di smi ss t he f el ony dr ug par apher nal i a 

char ge and t wo ot her  mi sdemeanor  char ges.   And t hat  i s exact l y 

what  happened.   By ent er i ng i nt o a pl ea agr eement ,  Denk 

subst ant i al l y  mi ni mi zed hi s exposur e.    The maxi mum sent ence f or  

t he t hr ee di smi ssed char ges was si x year s i ncar cer at i on f or  t he 
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f el ony,  and si x mont hs and t hi r t y days r espect i vel y f or  t he t wo 

mi sdemeanor s.    

¶77 The t er ms of  t he pl ea agr eement  f ur t her  pr ovi ded t hat  

t he St at e woul d l i mi t  i t s  r equest  at  sent enci ng t o j ai l  t i me 

r at her  t han pr i son t i me f or  t he char ge t o whi ch he ent er ed a 

pl ea.   And i t  di d.   The maxi mum sent ence of  i ncar cer at i on f or  

f el oni ous possessi on of  met hamphet ami ne was t hr ee year s and si x 

mont hs. 12   

¶78 Unl i ke t he cases upon whi ch Denk r el i es,  t hi s was not  

a pl ea based on an i l l usor y pr omi se,  but  r at her  i t  was a pl ea 

wher e t he pr omi se was r eal i zed.   At  sent enci ng,  Denk r ecei ved 

t he benef i t s of  hi s bar gai n.   He avoi ded exposur e t o a 

subst ant i al  per i od of  i ncar cer at i on.   As agr eed,  t he St at e 

di smi ssed t he t hr ee char ges and ar gued f or  a wi t hhel d sent ence,  

t hr ee year s pr obat i on,  and si x mont hs i n j ai l .   The j udge 

sent enced consi s t ent  wi t h t he St at e' s ar gument ,  except  Denk 

r ecei ved onl y f i ve mont hs i n j ai l  as a condi t i on of  pr obat i on.   

Thus,  we det er mi ne t hat  Denk f ai l ed t o meet  hi s bur den of  

showi ng a mani f est  i nj ust i ce,  ent i t l i ng hi m t o a pl ea 

wi t hdr awal .   

V.  

¶79 I n sum,  we det er mi ne t hat  t he war r ant l ess sear ch was 

i nci dent  t o t he ar r est  and was suppor t ed by bot h of  t he 

                                                 
12 The agr eement  al so pr ovi ded t hat  al t hough Denk' s co-

def endant ,  Pi cker i ng,  was " c l ose t o maki ng a deal , "  Denk woul d 
t est i f y f or  t he St at e at  Pi cker i ng' s t r i al  i f  t he deal  f el l  
t hr ough.   The r ecor d r ef l ect s t hat  Pi cker i ng di d i ndeed ent er  a 
gui l t y pl ea.  
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hi st or i cal  r at i onal es at  t he hear t  of  t hat  except i on,  namel y t he 

saf et y of  t he ar r est i ng of f i cer  and t he need t o di scover  and 

pr eser ve evi dence.   Thus,  we concl ude t hat  based on t he 

r easoni ng i n St at e v.  Pal l one,  under  t he c i r cumst ances of  t hi s 

case,  t he sear ch of  t he eyegl ass case was a per mi ssi bl e sear ch 

i nci dent  t o t he ar r est  of  t he dr i ver  of  t he vehi c l e.    

¶80 I n addi t i on,  we det er mi ne t hat  because Denk got  t he 

benef i t  of  hi s pl ea bar gai n,  he has f ai l ed t o show by cl ear  and 

convi nci ng evi dence t hat  a mani f est  i nj ust i ce woul d occur  i f  he 

was not  al l owed t o wi t hdr aw hi s pl ea.   Accor di ngl y,  we af f i r m 

t he or der s of  t he c i r cui t  cour t .  

By the Court.—The or der s of  t he c i r cui t  cour t  ar e af f i r med.  
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