2008 W 60

SUPREME COURT OF W SCONSI N

Case No. : 2006AP1847- CR

COWPLETE TI TLE:
State of W sconsin,
Pl ai ntiff-Respondent,
V.
Donal d W Jorgensen,
Def endant - Appel | ant - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
Reported at: 301 Ws. 2d 750, 731 N.W2d 384
(C. App. 2007-Unpublished)

OPI NI ON FI LED: June 13, 2008
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: Novenber 1, 2007

SOURCE OF APPEAL:

CouRT: Crcuit
Caunry: Shawano
J UDGE; James R Habeck
JUSTI CES:
CONCURRED: ABRAHANMSON, C.J., concurs (opinion filed).

BRADLEY and BUTLER, JR., JJ., join the

concurrence.
Di SSENTED:

NOT PARTI CI PATI NG:

ATTORNEYS:

For the defendant-appellant-petitioner there were briefs
and oral argunment by Martha K. Askins, assistant state public
def ender.

For the plaintiff-respondent the cause was argued by Aaron
R ONeil, assistant attorney general, with whom on the brief
was J.B. Van Hollen, attorney general.



2008 W 60
NOT| CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP1847-CR
(L.C. No. 2005CF37)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Respondent, FI'LED
v JUN 13, 2008
Donald W Jor gensen, Davi d R Schanker

Clerk of Supreme Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

1 ANNETTE KI NGSLAND Z| EGLER, J. This is a review of an
unpubl i shed court of appeals' decision,® which affirmed the
deci sions of the Shawano County Circuit Court, Janmes R Habeck,
Judge. Jorgensen was convicted of bail junping, operating while
intoxicated (fifth offense), operating with a prohibited al cohol
concentration (fifth offense), and operating a notor vehicle
after revocation. The circuit court denied Jorgensen's notion

for post-conviction relief concluding that defense counsel was

! State v. Jorgensen, No. 2006AP1847-CR, unpublished slip
op. (Ws. Ct. App. Mar. 13, 2007).
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not ineffective but instead had nade decisions based upon a
reasonable trial strategy, and any error that occurred did not
negatively inpact Jorgensen. The circuit court also concluded
that none of the errors constituted plain error. The court of
appeals affirnmed the circuit court's decision, and as a result,
Jorgensen petitioned this court for review On this appeal,
Jorgensen asserts four theories of relief: plain error, in the
interest of justice, ineffective assistance of counsel, and
structural error. We conclude that the unobjected to errors of
the judge and the prosecutor in this case are fundanental,
obvi ous, and substantial; and the State has failed to neet its
burden of proof that these errors were harn ess. Thus, we
conclude that these errors constitute plain error. As a result,
we reverse the court of appeals' decision and renmand to the
circuit court for a newtrial.
| . FACTS

12 On Novenber 10, 2004, Donald Jorgensen was schedul ed
for a plea and sentencing hearing, on a nmatter unrelated to this
appeal, in the circuit court of Shawano County, before Judge
James R Habeck. Assistant District Attorney Wite (the
prosecutor) infornmed the circuit court that Jorgensen and his
attorney, James Chereskin, were having trouble comunicating.
The prosecutor relayed to the circuit court that she could
"smell a strong odor of intoxicants" comng from Jorgensen, and
she had requested that a deputy cone and do a prelimnary breath
test. The circuit court ordered a prelimnary breath test and
informed Jorgensen that a test was necessary in order to

2
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determ ne whether he could understand that day's proceeding.
The prelimnary breath test was conducted in court and w tnessed
by both the circuit court judge and the prosecutor.

13 Deputy Mller reported, in open court and on the
record, Jorgensen's prelimnary breath test result of 0.12. The
judge noted, on the record as well, that Jorgensen had trouble
followng sinple instructions, and the circuit court judge
concluded that Jorgensen could not proceed. Jorgensen's
previ ous cash bond was revoked, a new cash bond was ordered for
violating the previous bond's no alcohol provision, and the
circuit court ordered that Jorgensen be taken to the hospital to
determ ne his blood al cohol concentration and to ensure that he
could be safely taken into custody.

14 The Shawano County Sheriff's Departnent investigated
the matter, and as a result, Jorgensen was charged with bail
junmping, which arose out of a no alcohol provision in his
previ ous bond, operating while intoxicated (fifth offense),
operating wth a prohibited alcohol concentration (fifth
of fense), and operating a notor vehicle after revocation.

15 Prior to trial, Attorney Janes  Chereskin, who
represented Jorgensen on previous nmatters, wthdrew from
representing Jorgensen on charges that arose out of the Novenber
10, 2004, events. Attorney Chereskin <cited irreconcilable
differences as the reason for wthdraw ng. Attorney Joan Boyd
was subsequently appointed to represent Jorgensen. However, on
March 15, 2005, Attorney Boyd noved the circuit court to allow
her to withdraw as Jorgensen's counsel due to a conflict of

3
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i nterest. Attorney Boyd explained, "I was in the courtroom on
the day that [Jorgensen] was charged with these particular
matters, and | don't think it's advisable for nme to continue
representing him" The circuit court allowed Attorney Boyd to
W t hdr aw, and Attorney Gary Dodge (defense counsel) was
appointed to represent Jorgensen on this matter.

16 On the norning of trial, August 31, 2005, Jorgensen
stipulated to having four previous convictions for operating
whi | e i ntoxicat ed. The court explained to Jorgensen that if he
did not stipulate to these prior convictions, the State would
need to prove themto the jury. As a result and on the advice
of his defense counsel, Jorgensen stipulated so as to renove the
previ ous ON convictions fromthe jury's consideration.

M7 Also on the norning of trial, Assistant District
Attorney Wiite (the prosecutor) informed the circuit court that
she wanted to enter the Novenber 10 hearing transcript into
evi dence. The prosecutor asked the <circuit court to take
judicial notice of the transcript, and she asked the circuit
court judge to read the transcript so as to avoid any accusation
that she read it inproperly. The defense counsel agreed that
the circuit court should read the transcript to the jury, and
the circuit court judge agreed to read the transcript.

18 After opening statenments, the prosecutor asked the
court to take judicial notice and admt the certified copy of
the bail bond that pertained to the bail junping charge. The
defense counsel did not object. The <circuit court judge
infornmed the jury of the no al cohol provision and that this bond

4
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was in effect on Novenber 10, 2004. During opening statenents
and again during closing argunents, the defense counsel told the
jury that Jorgensen conceded to the bail junping charge because
he adm tted to drinking al cohol at a bar near the courthouse.

19 The prosecutor also noved for the admssion of the
Novenber 10 hearing transcript. The defense counsel did not

object, and the circuit court judge then stated the followng to

the jury:
What |'m going to read to you is what happened back on
Novenber 10 of |ast year. This was taken down by a
court reporter who was here that day. You see the

court reporter here in front of you today. So you can
under st and how t hat happened.

So this is a part of the proceedings held before
James R Habeck, circuit judge in the circuit court
for Shawano County Branch 1 held on Novenber 10, 2004,
in the city of Shawano Court House, reported by N na
Bost wi ck. The appearances that day were Catharine
Wite as the assistant DA, for the state, James
Chereskin as attorney appearing on behalf of the
defendant, and then we had the defendant, Donald

Jorgensen in person. And I'll read off the beginning
part when | say they, that would be the person who
said a particular topic. If | use the phrase, the
Court, that neans the judge, who happened to be ne
t hat day.

10 The circuit court judge then read from the Novenber 10

heari ng transcript:

THE COURT: State and Donald Jorgensen, is file
04- CT- 79. He's here with Attorney Chereskin. What
was your plan on proceedi ng today, Attorney Wite?

M5. WHI TE: Your Honor this was set for a plea and
sent enci ng. |"ve spoken wth Attorney Chereskin
briefly outside. He says he's having sone problens
communicating with his client today, that his client



No. 2006AP1847- CR

is indicating that there's sone physical problens that
he' s havi ng.

In the brief amount of time that | was close to
his client, | could snell a strong odor of intoxicants
from his client. | called over to the Sheriff's
Department to have a deputy sent over wth a
prelimnary breath test device. I'd ask the court to
order that M. Jorgensen submt to a test.

THE COURT: W need to do that to figure out if
you woul d understand what's happeni ng today then, sir.
So here is an officer, Deputy MIller, and he's going
to give you sone instructions. W want to make sure
you under stand what's happeni ng t oday.

(Deputy conducts test on defendant)

DEPUTY CHRIS M LLER Your Honor, | did not get a
sufficient breath sanple in the reading on this, is at
a, | barely got any breath at all, your Honor. He's

going to be over a point one-oh (0.10).
M5. WHI TE: What's the reading?

DEPUTY CHRIS MLLER The reading is a point one
two (0.12).

THE COURT: All right. And | observed the --
DONALD JORGENSEN: There it is right there.

THE COURT: | observed the prolonged instructions
by the deputy and M. Jorgensen had trouble follow ng
the sinple instructions, so |I know he can't proceed
t oday. How do you want to handle this, Attorney
Wit e?

M5. WH TE: Your Honor, |'d ask that the previous
cash bond be revoked. It should be, the court should
be aware that he has in interim now been convicted on
Septenber 23 of 2004 of OW in Calunet County that
occurred while he was out on bond on this case as

wel | . He has another OW pending in Qutaganm e
pendi ng, and now we have him consuming intoxicants in
violation of his bond. So I'm asking that the

previ ous bond be revoked, a ten thousand dollar cash
bond be set in this matter, again with the condition
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that he consune no al cohol. And I'm going to be
asking that the officer take him to the Shawano
Medi cal Center for a blood draw as evidence of a crine
of bail junping.

THE COURT: Attorney Chereskin.

MR. CHERESKI N: Your Honor my client has
indicated to nme that if there is any alcohol in his
system it's a result of liquid Tylenol or NyQuil, and
he indicates to ne that he has taken NyQuil in that
fashion for 12 years. He also indicated to ne that he
has not consuned any al cohol, but instead is suffering
fromthe after effects of a stroke.

THE COURT: S I'"'m concerned about M.
Jorgensen's health. So I'm going to revoke the
exi sting bond. Qur Shawano County bond, so we're
clear, had a no al cohol provision. It appears to ne
M. Jorgensen violated that, so | do have to increase
the cash bond anount. It's an unusual case. "' m
going to go to ten thousand dollars cash because of
the circunstances here, and we'll have, M. Jorgensen
will have to get checked out by the hospital just to

make sure that he's okay to take into custody, based
on what |'ve seen and heard here today, so.

11 After reading from the transcript, the circuit court
judge stated, "[t]hat's what happened in court here |ast
Novenber 10."

12 During the <course of the trial, Deputy Mller
Sergeant Lenzner, and Panela Faehling testified as State's
W tnesses, and Jorgensen testified on his own behalf. Deput y
MIller testified that he could snell "a strong odor of
i ntoxi cants com ng from [Jorgensen's] person,” and Jorgensen had
troubl e opening the door to the courtroom He further testified
that Jorgensen told him he had "drank two bottles of NyQuil."

Deputy MIler stated that Jorgensen also told himthat he had no
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al cohol and no NyQuil after he left his home.? Sergeant Lenzner
testified that Panela Faehling, Jorgensen's friend, had told the
officer that she observed Jorgensen "drink an entire bottle, a
quart bottle, of Pepperm nt Schnapps” on the norning of Novenber
10, 2004, before leaving for the courthouse.

113 Faehling, however, gave contradictory testinony at
trial as to whether Jorgensen drank any al cohol before comng to
court. She recanted the statenent given to Sergeant Lenzner and
testified that Jorgensen did not drink Pepperm nt Schnapps on
the norning of Novenber 10, 2004. In response to persistent
gquestioning by the prosecutor about Jorgensen's drinking on the
nmorni ng of Novenber 10, 2004, Faehling often replied "no" or
sonmething to the effect that she did not renmenber if Jorgensen
had drank that norning. However, Faehling did testify that
Jorgensen drove hinself to the courthouse on Novenber 10, 2004.

14 Jorgensen testified on his own behal f. He testified
that he did not drink any alcohol before he left his residence
on the norning of Novenber 10, 2004. Previ ously, however,
Jorgensen told Deputy MIller that he did not drink any al cohol

after he left his house. He testified that, after arriving at

2 Deputy MIler testifies twice about what Jorgensen said he

drank on Novenber 10. At first Deputy Mller states that
Jorgensen said he had two bottles of NyQuil, but there is no
indication of when Jorgensen said this occurred. The second
time, Deputy Mller states that Jorgensen stated he had no
al cohol and no NyQil after he left his house. However, the

question Jorgensen was responding to when he gave this answer
was: Did you have any alcohol to drink after you left your
resi dence to conme to court?
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t he courthouse but before his hearing, he drank an entire bottle
of NyQuil, and he had two Tom Collins at a bar just a few bl ocks
fromthe courthouse.

15 During the closing argunent, the prosecutor referenced

t he Novenber 10, 2004, hearing. She stated:

All of these offenses happened back on Novenber
10, 2004 and | think that you've all, through the
testimony and exhibits that have been entered into
evi dence, been given a fairly clear picture of what
went on that day. And it's unusual because what went
on that day went on in this very room This is where

it all happened. And usually when | conme before a
jury to do ny closing argunment or ny summng up, what
| tell the jury is, | didn't get to see any of it
ei t her. | have to |learn about what happened from the
W tnesses, the sane as you do. In this case, | was
there for sone of it. And you are actually in the

sane place where sone of it happened, so you're having
alittle bit of a unique experience for a juror.

. . . And as you know, | infornmed the Court that
| could snmell that he had been drinking when | talked
to himbriefly in the hallway with his attorney. And
we called over for a deputy to cone with prelimnary
breath test device, because it was a condition of his
bond that he not drink.

| don't know what he drank at hone. [ Pam
Faehling] showed a bottle to O ficer Lenzner, a bottle
of Pepperm nt Schnapps, and said he drank it that
nmorni ng before he left. | don't know, | wasn't there.

All 1 know is when he was in court he was drunk.
And when he had the blood drawn that he was drunk.
And he said that afternoon, while he was still drunk
and before he had time to think and cone up with a
better lie that he had nothing to drink after he left
hone.
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: This is a trial that is a search for truth
The truth of the matter is that M. Jorgensen is a
chronic al coholic. | don't know if we're ever going
to get himto believe that, but that's the truth. The
truth of the matter is M. Jorgensen drove to court
that day and he was drunk, and it was a very foolish
thing for himto do.

116 Jorgensen was convicted of all charges: bail junping,
operating while intoxicated, operating with a prohibited al cohol
concentration, and operating a notor vehicle after revocation.

117 At the post-conviction hearing, Jorgensen argued in
favor of a new trial on three grounds: plain error, ineffective
assistance of counsel, and in the interest of justice. The
circuit court concluded that Jorgensen's intoxication was not a
defense pursued by Jorgensen; rather, his defense involved
whet her he drove hinself on Novenber 10, 2004. The circuit
court concluded that as a matter of trial strategy, the defense
counsel determned that the transcript was |less harnful than
having the judge and the prosecutor testify. \Wiile the circuit
court expressed sone confrontation clause concerns with regard
to the State's closing argunent, the circuit court concluded
that the prosecutor's statenents were based on the transcript
and with regard to intoxication, which was not really 1in
di spute. Moreover, the circuit court concluded that the defense
counsel chose not to object during closing argunent as a matter
of trial strategy. The circuit court concluded, "I really don't
see any negative inpact that's apparent to nme that would

constitute plain error As a result, the circuit court

deni ed Jorgensen's notion for post-conviction relief.

10
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118 The <court of appeals, in an unpublished decision,
affirmed the circuit court. On  Jorgensen's ineffective
assi stance of counsel claim the court of appeals concluded that
whil e the prosecutor's conments during her closing argunent were
hi ghly inappropriate, "there is no probability that the outcone
of the trial would have been different absent counsel's errors.”
The court of appeals also concluded that any errors that arose
out of reading the transcript in court were not prejudicial.

19 Jorgensen also argued in favor of a new trial on the
bases of plain error and in the interest of justice. On the
plain error claim the court of appeals concluded that Judge
Habeck's invol venent did not give an appearance of bias. Thus,
failing to object to his involvenent was not plain error.
Lastly, the court of appeals concluded that the real controversy
had been tried, and thus, a reversal in the interest of justice
was not warranted. In a dissent, Chief Judge Cane concl uded
that a new trial was warranted because of the prosecutor's
i nproper statenents during closing argunent.

I'1. PLAIN ERROR DOCTRI NE

120 Jorgensen's defense counsel did not object to the
circuit court's reading of the Novenber 10 hearing transcript or
to the prosecutor's inproper remarks during closing argunent.
As a result, Jorgensen now asserts four theories of relief:
plain error, in the interest of justice, ineffective assistance
of counsel, and structural error. W conclude that the facts of
this case give rise to plain error and thus warrant a new trial.
First, the errors were fundanental, obvious, and substantial.

11
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In this case, Jorgensen was denied basic constitutional
protections. Second, the State has failed to neet its burden of
proof that these errors were harnl ess. Thus, we concl ude that
the errors constitute plain error.

21 Wsconsin Stat. 8§ 901.03(4) (2003-04) recognizes the
plain error doctrine.® The plain error doctrine allows appellate

courts to review errors that were otherwi se waived by a party's

failure to object. State v. Myo, 2007 W 78, 29, 301
Ws. 2d 642, 734 N W2d 115. See also 7 Daniel D. Blinka,
Wsconsin Evidence 8§ 103.7 (2d ed. 2001). Plain error is

""error so fundanental that a new trial or other relief nust be
granted even though the action was not objected to at the

time."" State v. Sonnenberg, 117 Ws. 2d 159, 177, 344

N.W2d 95 (1984) (citation omtted). The error, however, nust

be "obvious and substantial." 1d. Courts should use the plain
error doctrine sparingly. Id. For exanple, "'where a basic
constitutional right has not been extended to the accused,'" the
plain error doctrine should be utilized. 1d. (citing Virgil wv.

State, 84 Ws. 2d 166, 195, 267 N W2d 852 (1978) (Beilfuss,
C.J., concurring); "Wsconsin courts have consistently used this
constitutional error standard in determ ning whether to invoke

the plain error rule.” State v. King, 205 Ws. 2d 81, 91, 555

3 Wsconsin Stat. § 901.03(4) states: "Nothing in this rule
precludes taking notice of plain errors affecting substanti al
rights although they were not brought to the attention of the
judge.” Al references to Wsconsin Statutes are to the 2003-04
version unl ess ot herw se not ed.

12
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N.W2d 189 (Ct. App. 1996) (citing to a nunber of Wsconsin
cases applying the plain error doctrine).

22 However, "'the existence of plain error will turn on
the facts of the particular case.'" Mo, 301 Ws. 2d 642, 129
(citing Virgil, 84 Ws. 2d at 190-91). The quantum of evi dence
properly admtted and the seriousness of the error involved are
particularly inportant. 1d. "Erroneously admtted evidence may
tip the scales in favor of reversal in a close case, even though
the same evidence would be harmess in the context of a case
denonstrating overwhelm ng evidence of guilt.” Virgil, 84
Ws. 2d at 191. Thus, no bright-line rule exists to determ ne
automatically when reversal 1is warranted. See Mayo, 301
Ws. 2d 642, 929.

123 |If the defendant shows that the unobjected to error is

f undanental , obvi ous, and substantial, the burden then shifts to

13
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the State to show the error was harmess.”* 1d. (citing King, 205
Ws. 2d at 93). To determ ne whether an error is harnmless, this
court inquires whether the State can prove "'beyond a reasonable
doubt that a rational jury would have found the defendant guilty

absent the error[].'"® Mayo, 301 Ws. 2d 642, 947 (citation

4 "It is also consistent with federal case law for us to use
a harmess error analysis in determ ning whether to invoke the

plain error doctrine." State v. King, 205 Ws. 2d 81, 92, 555
N.W2d 189 (Ct. App. 1996). See also United States v. d ano,
507 U.S. 725, 734 (1993). However, unlike the state of
Wsconsin where the State holds the burden, in the federal
system the burden is on the defendant to show that the error was
har m ess. King, 205 Ws. 2d at 93. The concurrence advocates
for stating the specific |anguage that federal courts use in
their plain error doctrine analysis. Instead, the majority

deci sion today incorporates existing Wsconsin case |aw on that
issue in order to clarify Wsconsin's plain error doctrine. See
1921 and 22 of this opinion. Wil e the concurrence questions
what would qualify as fundanmental and substantial error under
the majority's test, the federal doctrine, as espoused by the

concurrence, raises the sanme question. The concurrence also
asks whether a fundanental and substantial error can be
har m ess. Under our analysis, any error that satisfies the
first prong of our plain error doctrine, i.e., any error that is
fundanental, obvious, and substantial, nust then undergo the
second prong of whether that error is nonetheless harm ess.
Today we find that the errors constitute plain error. In this
case, we are not presented with facts that satisfy the first
prong but are harm ess under the second prong. In a future

case, however, an error my satisfy the first prong but
nonet hel ess be deenmed harm ess under the second prong's seven
factor test, and thus, the error would not constitute plain
error.

® The harnmless error test has also been stated as follows:
"[T]he error is harmess if the beneficiary of the error proves
"' beyond a reasonabl e doubt that the error conplained of did not
contribute to the verdict obtained.''"™ State v. Myo, 2007 W
78, Y47, 301 Ws. 2d 642, 734 N W2d 115 (citing State v.
Anderson, 2006 W 77, 9114, 291 Ws. 2d 673, 717 N W2d 74,
qgquoting Chapman v. California, 386 U S. 18, 24 (1967)).

14
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omtted). This court has identified several factors to assist
in determning whether an error is harmless: (1) the frequency
of the error; (2) the inportance of the erroneously admtted
evidence; (3) the presence or absence of evidence corroborating
or contradicting the erroneously admtted evidence; (4) whether
the erroneously admtted evidence duplicates untainted evidence;
(5) the nature of the defense; (6) the nature of the State's
case; and (7) the overall strength of the State's case. Id.,
148.° If the State fails to meet its burden of proving that the
errors were harmess, then the court may conclude that the
errors constitute plain error.

24 W sconsin appellate courts have applied the plain

error doctrine to evaluate wunobjected to error that is

® See State v. Hale, 2005 W 7, 9161-77, 277 Ws. 2d 593,
691 N.W2d 637 (applying the harmess error factors); State v.
Stuart, 2005 W 47, 1Y41-57, 279 Ws. 2d 659, 695 N W2d 259
(applying the harm ess error factors).

15
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fundamental, obvious and substantial.” In Myo, this court
anal yzed a nunber of errors. We concluded that even though
di sparaging remarks by both the prosecutor and the defense
counsel were inproper, those errors did not require a new tria

based on plain error or in the interest of justice. 1d., 142

In Mayo, the prosecutor stated that the role of the defense
counsel was to "get his client off the hook and not to see
justice done but to see his client was acquitted." 1d. The
def ense counsel, on the other hand, anal ogized the prosecutor to
Saddam Hussein. This court concluded that while the statenents

were inproper, they were not prejudicial when viewed in context

of the whole trial and thus a due process violation had not

" See King, 205 Ws. 2d at 91-95 (concluding that the
confrontation clause violation, which admtted a co-defendant's
incrimnating statenents, was harmess); State v. Sonnenberg,
117 Ws. 2d 159, 177-80, 344 N.W2d 95 (1984) (concluding that a
witness' irrelevant testinony was erroneously admtted but
harm ess); State v. Gustafson, 119 Ws. 2d 676, 687-89, 350
N. W2d 653 (1984) (concluding that the adm ssion of a
defendant's no contest plea and evidence of his delinquency
adjudication did not deny the defendant of a constitutional
right); Virgil v. State, 84 Ws. 2d 166, 179-94, 267 N W2d 852
(1978) (concluding that (1) out of court statenents that were
not inconsistent but admtted anyway did not qualify as plain
error; (2) assistant district attorney's testinony about a plea
bargain made with a co-defendant did not qualify as plain error;
(3) the admssion of a co-defendant's guilty plea did not
qualify as plain error; and (4) the admssion of a co-
defendant's testinony through a police officer was a
confrontation clause violation that was not harnl ess).

16
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occurred.® Id., 143. During her <closing argunent, the
prosecutor also commented on the process she used for review ng
files and nmeking charging decisions. However, the court found
that these coments did not provide the jury with information
that would unfairly influence the jury's decision and infect the
trial wth unfairness. 1d., 145.

25 On the other hand, the prosecutor's statenents in
Mayo, which she made during her opening statenent and
exam nation of State's wtnesses, violated the defendant's
constitutional right to remain silent because the statenents
referenced the defendant's pre-Mranda silence. However, the
court concluded that the error of commenting on pre-Mranda
silence was harmnl ess because the errors were infrequent and not
prejudicial. 1d., 9149-52.

26 In State v. Davidson, 2000 W 91, 9181-89, 236

Ws. 2d 537, 613 N W2d 606, this court analyzed whether a
prosecutor's statenments during closing argunents required
reversal under the plain error doctrine. The prosecutor
coormented on the credibility of a witness and asked the jury,
"do you believe Tina as | do." 1d., 182. Thus, the prosecutor

i nappropriately vouched for a w tness.

8 To deternmine whether a prosecutor's coments give rise to
a due process violation, the court nust ask whether the
statenents "'so infected the trial with unfairness as to nake
the resulting conviction a denial of due process.'" Mayo, 301
Ws. 2d 642, 943 (quoting State v. Davidson, 2000 W 91, 188,
236 Ws. 2d 537, 613 N.W2d 606).

17
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27 The second coment by the prosecutor in Davidson
resulted in the jury hearing insignificant, unsworn testinony.?®
Id., 183. This court concluded that the prosecutor's statenents
were limted in scope and not "so egregious as to constitute
plain error.” |d., 188. The inproper statenents did not infect
the trial wth wunfairness so as to render the resulting
conviction a denial of due process. Id.

28 In the case at issue, the judge and the prosecutor
made several errors during trial, and defense counsel did not
obj ect . For exanple, the following errors occurred as a result
of the court reading the transcript: (1) The adm ssion of other
acts such as prior convictions and pending charges for operating

whil e i ntoxicated. See State v. Alexander, 214 Ws. 2d 628,

644-51, 571 N W2d 662 (1997) (criticizing the admssion of

prior convictions when the defendant stipulates to those

® The rel evant portion in Davidson reads:

The second remar k occurred during t he
prosecutor's rebuttal. During cross-exam nation, the
prosecutor had asked the defendant's w fe whether she
said 'that fucker' when Tina H's nother first called

and told her about the assault. The defendant's w fe
denied making the statenment, and the prosecutor did
not question Tina H's nother on the matter. The

defense commented during closing argunents that the
prosecutor's own W t ness never verified this
statenent. On rebuttal, the prosecutor said, 'Counse
made reference to the district attorney's question
about that profanity word, that f—er, and he says ny
witness didn't even say that on the stand, and you
know what, she didn't. You know why she didn't? |
didn't ask the question.’

Davi dson, 236 Ws. 2d 537, 183.
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convictions and the only purpose of admssion is to prove a
status elenent); see also Ws. Stat. 8 904.04(2) (precluding the
adm ssion of other «crimes generally unless an exception
applies). (2) The admssion of the fact that a prelimnary
breath test was conducted and the results of that test. See
Ws. Stat. 8 343.303 (rendering a prelimnary breath test
i nadm ssible unless certain exceptions apply). (3) The
adm ssion of inadm ssible hearsay including "testinony" fromthe
judge and the prosecutor. See Ws. Stat. § 908.02. (4) The
adm ssion of information before the jury that was not subject to
confrontation, such as the judge's remarks and the prosecutor's
commentary regarding the prelimnary breath test, their personal
observations of Jorgensen on Novenber 10, and their concl usions
about Jorgensen's qguilt. See Article |, Section 7 of the
Wsconsin Constitution and the Sixth Amendnent of the United
States Constitution. (5) The prosecutor's assertion of personal
know edge of the facts. See SCR 20:3.4(e) (2004) (stating a
| awyer shall not "assert personal know edge of facts in issue

except when testifying as a wtness"); State v. Jackson, 2007 W

App 145, 9122, 302 Ws. 2d 766, 735 N wW2d 178. (6) The
adm ssion of information regarding the judge's participation,
including his perceptions and conclusions, at the prior

pr oceedi ng. See generally Wthrow v. Larkin, 421 U S. 35, 56

(1975) (concluding that a judge's pretrial involvenment does not
raise any constitutional barrier against the judge's presiding
over the crimmnal trial). However, the jury should not have
learned of highly prejudicial, i nadm ssi ble evidence that
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i ncluded the judge's involvenent and conclusions as well as the
prosecutor's invol venent and concl usi ons.

129 Unobjected to errors also occurred during the
prosecutor's closing argunent. The prosecutor's closing remarks
hi ghlighted the highly prejudicial, inadm ssible information.
Like the judge's "testinony," the prosecutor's "testinony" was
not subject to confrontation.

130 The prosecutor, during closing argunent, identified

t he defendant as a "chronic al coholic":

This is a trial that is a search for truth. The truth
of the matter is that M. Jorgensen is a chronic
al cohol i c. | don't know if we're ever going to get
himto believe that, but that's the truth. The truth
of the matter is M. Jorgensen drove to court that day
and he was drunk, and it was very foolish thing for
himto do.

31 This commentary was | nproper. First, it i's
i nappropriate for an attorney to allude to a matter not
supported by adm ssible evidence. See SCR 20:3.4(e); State v.
Frei berg, 35 Ws. 2d 480, 484, 151 NW2d 1 (1967) (stating that
al coholismis a disease that should be proven by expert nedica
opi ni on). Second, it is inproper for a prosecutor to provide
the jury with information, which allows the jury to consider

facts not in evidence when determning guilt. See State v.

Smith, 2003 W App 234, 9123, 268 Ws. 2d 138, 671 N W2d 854.
Third, while the statement is not evidence because it was stated
during closing argunents, it is still wuseful to assert that
| abel i ng Jorgensen a "chronic alcoholic" is not relevant, and it

is highly prejudicial. See Ws. Stat. 88 904.01 and 904. 03.
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Fourth, the context in which the "chronic alcoholic" coment
arose cones dangerously close to asking the jury to convict
Jorgensen of OW because he is an alcoholic who my not

acknowl edge that he has a problem See generally Robinson v.

California, 370 U S. 660, 666 (1962) (rendering a statute
unconstitutional because it punished the status of having a
narcotics addiction rather than the act of manufacturing,
sel ling, purchasing, or possessing narcotics).

32 This comentary was not heard by the jury in a vacuum
The "chronic al coholic" statement occurred in a trial where the
jury was inforned of: (1) the defendant's previous OW
convictions; (2) the defendant's pending ON charges; (3) the
judge ordering a prelimnary breath test; (4) the trial judge
and the trial prosecutor witnessing the Novenber 10 events; (5)
the judge's determ nation that Jorgensen needed to be sent to
the hospital for evaluation; and (6) the trial judge and
prosecutor's conclusions about Jorgensen's intoxication and his
guilt.
A. Constitutional C ains

133 Relevant to a plain error analysis in this case are
the unobjected to errors that occurred by the judge and the
pr osecut or. In this case, Jorgensen was denied his right to
confrontation and due process because of the transcript being
read by the trial judge, who also presided over the Novenber 10
hearing, and the prosecutor's inappropriate statenent during

cl osi ng argunent .
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1. Confrontation C ause
134 "'The Confrontation Clause of the United States and
W sconsin Constitutions guarantee crimnal defendants the right

to confront witnesses against them'" State v. Jensen, 2007 W

26, 9§13, 299 Ws. 2d 267, 727 N.W2d 518 (citation omtted); see
also Crawford v. Washington, 541 U S. 36, 42 (2004), U.S. Const.

amend. VI;° Ws. Const. art. |, § 7. By reading the Novenber
10 hearing transcript at Jorgensen's crimnal trial, which
essentially provided the jury wth the judge's and the
prosecutor's conclusions about Jorgensen's quilt, the circuit
court itself seemngly testified against the defendant, and the
prosecutor essentially testified against the defendant by virtue
of the judge reading the transcript from the Novenber 10
heari ng. This highly prejudicial and largely 1inadm ssible
evi dence was not subject to cross-exam nation.

135 Here, the circuit court seemed to testify against the
def endant when it stated the follow ng: (1) Jorgensen was having
difficulty following sinple instructions due to intoxication;
and (2) Jorgensen violated the no al cohol provision of his bond.

These statenents directly related to Jorgensen's alleged

10 The Sixth Amendment to the United States Constitution
provides that "[i]n all crimnal prosecutions, the accused shal
enjoy the right . . . to be confronted wth the wtnesses
against hinf.]"

1 Article I, Section 7 of the Wsconsin Constitution states
that "[i]n all crimnal prosecutions the accused shall enjoy the
right . . . to neet the witnesses face to face."

22



No. 2006AP1847- CR

intoxication and the elenents of the offenses charged for which
Jorgensen was to be presuned innocent. It remains the State's
burden to prove those el enents beyond a reasonabl e doubt. Under
Ws. Stat. 8§ 946.49(1), the State nust prove that the defendant
violated a provision of his or her bond. In this case, the
terms of the bond and the defendant's know ng conduct, consum ng
al cohol, in violation of those terns are elenents that the State
must prove in order to convict the defendant of bail junping.
See Ws Jl—Crimnal 1795. Under Ws. Stat. 8§ 346.63(1)(a), the
State nust prove the defendant was under the influence of an
intoxicant at the tine the defendant drove on a highway. See
Ws JIl—Crimnal 2663. The State's burden was decreased because
of the errors nade at trial

36 The circuit court's conmmentary essentially constituted
unsworn testinony against the defendant, and it reached | egal
conclusions that should otherwwse rest solely wthin the
province of the jury. Jorgensen never had the opportunity to
guestion the circuit court's observations. The opportunity to
guestion one's accusers is central to our adversarial system
Wthout confrontation, potential errors, mstakes of fact, and
anbiguities are neither exam ned nor tested by opposing counsel.
Since these observations |ikely helped to establish elenents of
the crimes charged, these were not trivial coments by the
circuit court. Moreover, the circuit court's observations
informed the jury that the <court Dbelieved Jorgensen was

i ntoxicated, violated his bond, and was quilty.
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137 Also, by virtue of the circuit court reading the
Novenber 10 hearing transcript, the prosecutor essentially
"testified" against the defendant w thout being subject to
confrontation. The prosecutor's remarks at the hearing
forwarded the followng assertions: (1) Jorgensen was having
trouble communicating with his lawer; (2) he emtted a strong
odor of intoxicants; (3) Jorgensen was convicted of another OW
in Calunmet County while out on a Shawano County bond; (4) he had
a pending ON in Qutagame County; and (5) Jorgensen violated
hi s bond.

138 Despite t he evi dentiary and pr ocedur al errors
associated wth this testinony, Jorgensen never had the
opportunity to confront his accuser. Thus, the defendant was
deprived of the opportunity to test the prosecutor's statenents.
In addition, the uncontroverted, highly prejudicial, and largely
i nadm ssi bl e evidence appeared to be cloaked with the judge's
approval. Wthout the State introducing the requisite evidence,
the jury was infornmed that the prosecutor believed Jorgensen was
i nt oxi cated on Novenber 10, he had violated his bond, and that
he was guilty of ON in the past, had pending ON charges in
anot her county, and was now guilty of the crinmes charged in this
case. Testinony from a prosecutor is difficult enough to
overcone, but it is inpossible for a defendant to test or
counter a prosecutor's "testinony" when the defendant is denied
his right to confront the prosecutor as a wtness. It is even
nore insurnountable when it appears that the judge is approving
of the prosecutor's version of the evidence because the judge is
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readi ng the observations to the jury and states, "[t]hat's what
happened in court here | ast Novenber 10."

139 Jorgensen's right to confrontation was also violated
during the prosecutor's closing argunent. The prosecutor took
what the jury had inproperly heard during the trial a step
further. She "testified" that Jorgensen was a "chronic
al coholic" who did not acknow edge his problem that on Novenber
10 she snelled a strong odor of intoxicants from him and that
she knew Jorgensen was drunk that day in court. Wile the State
did pr oduce t esti nony r egar di ng Jorgensen's | evel of
intoxication on the date in question through the toxicologist,
Jorgensen was still denied his right to confrontation and the
right to have the State prove its case beyond a reasonable
doubt . However, the presence of potentially duplicative
evidence is only relevant to whether or not the error was
harm ess and is but one factor in that analysis. Moreover, this
is not the only constitutional error that occurred during the
course of the trial

2. Due Process C ause

40 The due process clause of both the United States and
W sconsin Constitution prohibits the governnent from depriving a

12

person of due process of |aw By virtue of the prosecutor's

2 The Fourteenth Amendnent to the United States
Constitution provides that "nor shall any State deprive any
person of life, liberty, or property, wthout due process of |aw
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i nproper coments, Jorgensen was denied his right to due
pr ocess. W recognhize that the line between permssible and
inperm ssible statenents is not easy to discern. However,
"*where the prosecutor goes beyond reasoning from the evidence
to a conclusion of gquilt and instead suggests that the jury
arrive at a verdict by considering factors other than the
evidence,'" the statenments are inpermssible. Smth, 268

Ws. 2d 138, 123 (quoting State v. Draize, 88 Ws. 2d 445, 454,

276 N.wW2d 784 (1979)). | mproper coments, however, do not
necessarily give rise to a due process violation. To determ ne
whet her a prosecutor's comments constitute a due process

violation, the <court nust ask whether the statenents So
infected the trial with unfairness as to nmake the resulting
conviction a denial of due process.'" Mayo, 301 Ws. 2d 642,
143 (citation omtted).

41 Accordingly, not all inappropriate statenents by a
prosecutor result in a due process violation that gives rise to

plain error. For exanple, in Mayo, King, GQustafson, and sone

statements analyzed in Virgil,'® the inproper statenents were
about the role of an attorney, charging decisions by
prosecutors, a co-defendant's guilty plea, or the inproper

statenents were irrelevant to the issues. None of the errors

Article 1, Section 8 of the Wsconsin Constitution provides
that "[n]o person may be held to answer for a crimnal offense
W t hout due process of |aw. "

13 See footnote 7 for references to Qustafson, Virgil, and
Ki ng.
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infected those trials with unfairness so as to create a due
process viol ati on.

42 In this case, however, inproper statenents denied
Jorgensen his right to due process because they infected the
trial with unfairness. The errors occurred repeatedly and in
different fornms at several junctures of the trial; the

statenents were related to elenents of the offenses charged,

highly prejudicial, largely inadmssible, and cloaked wth
judicial approval. This is not nmerely "a slip of the tongue”
during closing argunent or in questioning a wtness. | mpr oper

evidence was magnified by virtue of the circuit court reading
t he Novenber 10 hearing transcript and the prosecutor using the
transcript to make inproper comments during closing argunent.
In this case, the jury inproperly learned that the prosecutor
had personal know edge of facts at issue, of the prosecutor's
actions at the Novenber 10 hearing, of her conclusions about
Jorgensen's intoxication, and her opinion that Jorgensen was
guilty of violating his bond and thus guilty of bail junping.
In addition, the jury inproperly learned that Jorgensen had
prior OW convictions and a pending OW case. Presumabl vy,
Jorgensen stipulated to these prior convictions in an effort to
keep this information from the jury. During the closing
argunment, the jury was urged to reach certain conclusions when
it was told that the prosecutor knew Jorgensen was i ntoxicated
on Novenber 10 and Jorgensen was an alcoholic who did not

acknow edge hi s problem
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143 Al of these inproper coments invited the jury to
consider that Jorgensen had a significant problem with alcohol

and to convict him based on inflamatory and inadm ssible

evi dence. Mor eover, when considering the context in which the
"“chronic al coholic" st at enent was used, the prosecutor
highlighted the inadmssible information read from the
transcript and Ilikely infected the trial wth wunfairness.

Information such as this is ordinarily excluded from the jury
out of concern for how the jury wll wuse the information.
Providing this information allows the jury to conclude that
because Jorgensen has an alcohol problem and has driven while
intoxicated in the past, he likely drove while intoxicated on
t hi s occasi on.

44 Because of the significance, timng, repetition, and
manner in which the inproper statements were presented to the
jury, they infected the trial wth unfairness. These highly
prejudicial errors occurred at critical junctures of the trial
Their use at trial denied Jorgensen his right to due process.

B. Harm ess Error

145 Once the defendant establishes that wunobjected to
errors are fundanental, obvious, and substantial, the State
bears the burden of proving that the errors are harm ess. Here,
the defendant has established that the errors are fundanental
obvious, and substantial; and thus, we turn to the State's
argunent that the errors are harniess. The State argues that
any errors—the denial of confrontation and due process—were
harm ess because Jorgensen did not contest that he was
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i ntoxi cated, and the evidence of intoxication was overwhel m ng.
However, to conclude the errors are harm ess solely because the
State showed intoxication through other nmeans would render the
rest of the harmess error factors worthless. | nstead, the
court considers the followng factors to determ ne whether an
error was harmess: (1) the frequency of the error; (2) the
inportance of the erroneously admtted evidence;, (3) the
presence or absence of evidence corroborating or contradicting
the erroneously admtted evidence; (4) whether the erroneously
adm tted evidence duplicates untainted evidence; (5) the nature
of the defense; (6) the nature of the State's case; and (7) the
overall strength of the State's case. Mayo, 301 Ws. 2d 642,
148. Under the facts of this case, we are conpelled to concl ude
that the errors were not harnl ess.

146 Factor one, the frequency of the error: It is
significant that the constitutional errors served as bookends to
this short trial. The very first evidence presented in this
trial was the circuit court reading the Novenber 10 hearing
transcri pt. During closing argunent, the prosecutor bolstered
that evidence by "testifying" about her personal know edge of
the Novenber 10 events and that Jorgensen was a "chronic
al coholic.” If the errors were grouped together, they only
occurred twice, but when the trial is less than one day in
length and the constitutional errors occurred at the beginning
of the State's case and then again during the State's closing
argunent, the frequency and timng is troubling, even if not
di spositive.
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147 Factor two, the inportance of the erroneously admtted
evi dence: The erroneously admtted evidence directly pertained
to elements of the crimes charged. The inappropriate testinony
in this case was not like the nore "benign" coments of past
cases, which included statenents about the role of attorneys or
how prosecutors charge cases. The evidence does not occur in a
brief nmonment and is then glossed over as seemingly irrel evant.
Rat her, the evidence in this case directly addressed el enents of
the crimes charged, and it was presented by the judge and
hi ghlighted by the prosecutor. The State bore the burden of
proving each and every elenent of the crinmes charged beyond a
reasonabl e doubt . Therefore, these were far from incidental
statenents before the jury. Here, not only was the inproper
information admtted before the jury, it was directly pertinent
to the State's case. Thus, the erroneously admtted evidence
was cruci al .

148 Factor three, the presence or absence of corroborating
or contradicting evidence: The evidence was not overwhel m ng
with respect to the timng of the alleged intoxication, and
wi t hout the judge reading the transcript, the State's
presentation of evidence of bail junping was |ean. Thus, the
State's case was significantly enriched by the information the
jury gleaned fromthe inproperly admtted transcript.

149 Factor four, duplicative evidence: Absent the inproper
evi dence before the jury, the record contains conpeting evidence
about Jorgensen's intoxication at the tinme of driving. Deputy
MIller testified that Jorgensen struggled wth opening the
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courtroom door on Novenber 10 and that he had a strong odor of
intoxicants emanating from his person. The toxicol ogi st
testified that Jorgensen's "blood ethanol concentration [was]
0.174 grans per 100 mlliliters.” However, the toxicologist did

not explain or elaborate on the significance of that nunber as

it pertained to legal |imts of alcohol in the body while
driving. Faehling's testinony contradicted the statenent she
gave to Sergeant Lenzner. Nei ther Jorgensen's persona

testinony nor Faehling's personal testinony at trial necessarily
established that Jorgensen was intoxicated at the time of
driving. A significant anount of testinony attributable to
Jorgensen's intoxication cones from either the circuit court or
the prosecutor through the transcript reading. Wi |l e arguing
that duplicative evidence exists is likely the State's strongest
argunent, it alone does not necessarily carry the day.

150 Factor five, the nature of the defense: The State
argues that the erroneously admtted evidence goes only to
i ntoxication, which was not really contested. Thus, the State
argues that the erroneously admtted evidence was not crucial
However, Jorgensen never conceded that he was intoxicated prior
to driving. In fact, Jorgensen testified at trial that he had
nothing to drink prior to leaving his house that day.'* He
conceded at trial that he drank alcohol at a local bar prior to

comng to the courthouse and that he had consunmed NyQuil that

Y Wiile this is contrary to what he said on November 10 to
Deputy Mller, we find it significant that, at trial, he
repeat edly deni ed drinking al cohol prior to driving.
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day. Wiile part of the defense's theory was that he did not
drive, the other part was that he did not drink prior to driving
but rather only drank after he arrived downtown. Thus, the
nature of the defense does not render the potentially
"duplicative evidence" of intoxication dispositive.

151 Factors six and seven, nature of and strength of the
State's case: A significant issue at a trial of this sort is
whet her Jorgensen was under the influence of an intoxicant at
the tinme of driving. As stated when discussing factor three of
the harmess error test, the State's proof that Jorgensen was
intoxicated at the tinme he drove his car and the evidence of
each elenent of bail junping was |ean, absent the court reading
the transcript. There is significant question as to whether the
jury held the State to its burden of proof or whether it cast
aside any weaknesses in the State's case when it |earned from
the judge and the prosecutor that Jorgensen cane to court
intoxicated, had prior convictions for OWN, a pending OW
charge, a bond violation as a result of consum ng al cohol, was
ordered by the presiding judge to take a prelimnary breath
test, the results of the prelimnary breath test, and that the
judge sent him to the hospital out of concern for his
I nt oxi cati on. The jury should not have heard this inflamuatory
information through the judge and the prosecutor, if at all.
The State's case was certainly bolstered from the information
the jury gleaned from the inproperly admtted transcript. I n
effect, the State's high burden of proof was reduced because the
repeated, highly prejudicial, inadm ssible evidence invited the
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jury to convict Jorgensen wthout the requisite properly
adm tted evi dence.

152 By applying the harmess error factors, we conclude
the errors here were not harmess and that the State has not net
its burden of proof in that regard. Under the facts presented
we sinply cannot say that it is clear beyond a reasonabl e doubt
that a rational jury would have found Jorgensen guilty absent
the errors. The errors were so fundanental, obvious and
substantial that we cannot discern whether absent these errors,
the State would still have successfully convicted Jorgensen.
These errors |likely affected the jury's verdict. The judge, by
reading the transcript, may have appeared to be vouching for the
State's case and "testifying" against the defendant w thout
bei ng subject to cross-exam nation. The jury learned from both
the prosecutor and the circuit court that Jorgensen was
i ntoxi cated on Novenber 10, 2004, and the jury learned from the
prosecutor that Jorgensen drove while under the influence in the
past and was a "chronic alcoholic"—at least in the eyes of the
pr osecut or .

153 As a result, Jorgensen was convicted wthout the
constitutional guarantees due to him The jury heard
i nadm ssible, prejudicial evidence that violated Jorgensen's
right to confrontation and due process, and it likely affected

the jury's verdict and wllingness to convict.
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1. CONCLUSI ON

154 As a result of the Novenber 10 hearing transcript
being read to the jury and the State's closing argunent,
Jorgensen was denied basic constitutional rights at critica
junctures of his short trial. We conclude that the unobjected
to errors of the judge and the prosecutor in this case are
fundanmental, obvious, and substantial; and the State has failed
to neet its burden of proof that these errors were harnl ess.
Thus, we conclude that these errors constitute plain error. As
a result, we reverse the court of appeals' decision and renmand
to the circuit court for a newtrial. Accordingly, we do not go
further to reach a conclusion on the basis of structural error,
in the interest of justice, or ineffective assistance of
counsel

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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155 SHI RLEY S. ABRAHAMSON, C.J. (concurring). The plain
error doctrine permts judicial review of an error affecting
substantial rights, despite a party's failure to object to the
error. See Ws. Stat. § 901.03(4). | agree with the majority
opinion's holding that the unobjected-to errors in the present
case constitute plain error. | wite separately in order to
clarify the plain error analysis.

56 Under a plain error analysis, as | wunderstand it, a
def endant must show (1) that there was an error, and (2) that
the error is "plain" (that is, "obvious" or "clear"). The State
then nust show that the error is harmess, that is, that the
error does not affect substantial rights.! This analysis sets
forth a procedure in which the court first identifies the error,
then determ nes whether the error is obvious or clear, and
finally determnes whether the error affected substantia
rights.

157 These three steps conply with the text of Ws. Stat

8§ 901.03(4), governing plain error, which provides as foll ows:

Plain Error. Nothing in this rule precludes taking
notice of plain errors affecting substantial rights
al t hough they were not brought to the attention of the
j udge.

158 The mmjority opinion concludes that an error
constitutes a "plain error”™ when the error is "fundanental,

obvi ous, and substantial” and when the State fails to neet its

! Wsconsin law on plain error differs from the federal
analysis in one inportant respect, nanely that in Wsconsin the
burden is on the State to show that the error is harmess. See
State v. Mayo 2007 W 78, 29, 301 Ws. 2d 642, 734 N W2d 115;
United States v. O ano, 507 U S. 725, 734-35 (1993).
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burden of proving that the error is harnless.? The mgjority
opinion's requirenent that an error be "fundanmental"” and
"substantial" seenms to render redundant the separate requirenent
that the error not be harn ess. What is a fundamental and
substantial error? Can a "fundanental"” and "substantial" error
al so be harm ess?

159 Confusion in determning when plain error exists is
not surprising. Wsconsin courts |ong have struggled to define
what constitutes a "plain error.” As this court acknow edged in

State v. Sonnenberg, 117 Ws. 2d 159, 344 N W2d 95 (1984),

defining "plain error” is difficult, if not inpossible.3

60 The nmajority opinion rightfully notes that there is no
bright Iine test for when an error constitutes "plain error” or
when reversal is mandated.? Rat her, courts nust weigh the
particular facts of each case to determ ne whether reversal is
warranted.® To that end, | would follow the analysis | have set
forth: Plain error my be found when the court's overal

conclusion is that there was error; the error is obvious; and

2 Majority op., 1Y20-23.

3 State v. Sonnenberg, 117 Ws. 2d 159, 177, 344 N.W2d 95
(1984) (citation omtted).

* See majority op., 122 (citing Mayo, 301 Ws. 2d 642, 129).

> See majority op., 122.
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the State fails to neet its burden of proving that the error did
not affect substantial rights.

61 For the reasons set forth, | wite separately.

62 | am authorized to state that Justices ANN WALSH
BRADLEY and LOQUI'S B. BUTLER, JR join this opinion.
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