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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The Redevel opment  

Aut hor i t y of  t he Ci t y of  Mi l waukee seeks r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s r ever si ng a j udgment  of  t he 

Ci r cui t  Cour t  f or  Mi l waukee Count y,  El sa C.  Lamel as,  Judge. 1  The 

j udgment  of  t he c i r cui t  cour t  was t hat  t he Redevel opment  

Aut hor i t y i s not  obl i gat ed under  Ar t i c l e I ,  Sect i on 13 of  t he 

Wi sconsi n Const i t ut i on t o pay any sum t o t he Ci t y of  Mi l waukee 

                                                 
1 Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s 

of  t he U. S.  v.  Redev.  Aut h.  of  Mi l waukee,  2008 WI  App 24,  307 
Wi s.  2d 518,  746 N. W. 2d 536.  
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Post  No.  2874 Vet er ans of  For ei gn War s of  t he Uni t ed St at es as 

j ust  compensat i on f or  t he t aki ng of  a par cel  of  r eal  pr oper t y i n 

whi ch t he VFW hel d a l easehol d i nt er est .   The j udgment  al so 

r equi r ed t he VFW t o r et ur n a $300, 000 awar d t hat  i t  had 

pr evi ousl y r ecei ved f r om t he Redevel opment  Aut hor i t y and t o pay 

$87, 348 i n i nt er est  and st at ut or y cost s.   

¶2 The cour t  of  appeal s r ever sed t he j udgment  of  t he 

c i r cui t  cour t  and r emanded t he cause t o t he c i r cui t  cour t ,  

i nst r uct i ng t hat  " t he VFW must  be af f or ded an oppor t uni t y t o 

pr ove t he val ue of  i t s  separ at e l easehol d i nt er est "  i n t he 

condemned pr oper t y and t o r ecei ve compensat i on t her ef or .    

¶3 We r ever se t he deci s i on of  t he cour t  of  appeal s and 

af f i r m t he j udgment  of  t he c i r cui t  cour t .   We concl ude t hat  t he 

uni t  r ul e t he c i r cui t  cour t  appl i ed i n t he pr esent  case does not  

cont r avene t he VFW' s st at e const i t ut i onal  r i ght  t o j ust  

compensat i on. 2  

¶4 The ci r cui t  cour t  appl i ed t he " uni t  r ul e"  i n 

det er mi ni ng t he amount  t hat  t he Redevel opment  Aut hor i t y had t o 

pay t he VFW as j ust  compensat i on f or  t he t aki ng.   Under  t he uni t  

r ul e,  when pr oper t y t hat  i s  hel d i n par t i al  est at es by mul t i pl e 

owner s i s condemned,  t he condemnor  pays t he f ai r  mar ket  val ue of  

                                                 
2 We need not  addr ess addi t i onal  i ssues t hat  t he 

Redevel opment  Aut hor i t y r ai ses i n i t s br i ef s t o t hi s cour t  i n 
suppor t  of  i t s  posi t i on t hat  t he cour t  of  appeal s er r ed i n 
r ever si ng t he ci r cui t  cour t ' s  j udgment .   The Redevel opment  
Aut hor i t y ar gues t hat  t he doct r i nes of  due pr ocess,  l aw of  t he 
case,  c l ai m and i ssue pr ecl usi on,  and wai ver  pr event  t he VFW 
f r om ar gui ng t o t hi s cour t  t hat  t he uni t  r ul e i s 
unconst i t ut i onal  as appl i ed i n t he pr esent  case.  
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an undi v i ded i nt er est  i n t he pr oper t y r at her  t han t he f ai r  

mar ket  val ue of  each owner ' s par t i al  i nt er est . 3  Appor t i onment  of  

t he t ot al  sum awar ded i s t hen made among t he owner s.   Fai r  

mar ket  val ue i s t he sum a wi l l i ng pur chaser  woul d pay t o a 

wi l l i ng sel l er  f or  t he pr oper t y,  t aki ng i nt o consi der at i on t he 

                                                 
3 Maxey v.  Redev.  Aut h.  of  Raci ne,  94 Wi s.  2d 375,  401,  288 

N. W. 2d 794 ( 1980)  ( " [ C] ondemnat i on awar ds shoul d be based on t he 
val ue of  t he pr oper t y as a whol e as i f  t her e wer e onl y one 
owner ,  and i t  i s  onl y af t er  t her e i s a det er mi nat i on of  t he 
t aken pr oper t y ' s t ot al  val ue t hat  i t  i s  appor t i oned among t he 
var i ous i nt er est s i n t he pr oper t y. " ) ;  4 Phi l l i p Ni chol s,  Ni chol s  
on Emi nent  Domai n § 13. 01[ 16]  ( 3d ed.  2007)  ( st at i ng t hat  t he 
uni t  r ul e appl i es " when t her e ar e di f f er ent  i nt er est s or  est at es 
i n t he pr oper t y  acqui r ed by condemnat i on"  and t hat  " [ p] ur suant  
t o t he uni t  r ul e,  t he pr oper  cour se i s t o det er mi ne t he ent i r e 
compensat i on t o be awar ded as t hough t he pr oper t y bel onged t o 
one per son and t hen appor t i on t hi s sum among t he di f f er ent  
par t i es accor di ng t o t hei r  r espect i ve r i ght s" ) .  

Sect i on 1012 of  t he Uni f or m Law Commi ssi oner s '  Model  
Emi nent  Domai n Code pr ovi des:  

The amount  of  compensat i on f or  t he t aki ng of  pr oper t y 
i n whi ch di v i ded i nt er est s exi st  i s  based upon t he 
f ai r  mar ket  val ue of  t he pr oper t y consi der ed as a 
whol e,  gi v i ng appr opr i at e consi der at i on t o t he ef f ect  
upon mar ket  val ue of  t he t er ms and ci r cumst ances under  
whi ch t he separ at e i nt er est s ar e hel d.  

Model  Emi nent  Domai n Code § 1012,  13 U. L. A.  102 ( 2002) .  
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uses of  t he l and. 4  The cour t  i s  not  bei ng asked t o det er mi ne t he 

val ue of  t he VFW' s l easehol d i nt er est  or  t he cost  t o t he VFW of  

obt ai ni ng compar abl e r epl acement  f aci l i t i es.   

¶5 A j ur y f ound t hat  t he undi v i ded i nt er est  i n t he 

pr oper t y condemned i n t he pr esent  case by t he Redevel opment  

Aut hor i t y had no val ue at  t he t i me of  t he t aki ng.   I n accor dance 

wi t h t he uni t  r ul e and wi t h t he j ur y ' s ver di ct ,  t he c i r cui t  

cour t  ent er ed a j udgment  decl ar i ng t hat  t he VFW i s not  ent i t l ed 

t o r ecei ve any compensat i on f r om t he Redevel opment  Aut hor i t y and 

must  r ei mbur se t he Redevel opment  Aut hor i t y f or  money pai d t o i t .    

¶6 The VFW cont ends t hat  because t he t er ms of  i t s  l ease 

agr eement  wer e exceedi ngl y f avor abl e ( $1 a year  r ent  f or  a 

                                                 
4 P. C.  Monday Tea Co.  v.  Mi l waukee Count y Expr essway 

Commi ssi on,  24 Wi s.  2d 107,  112- 13,  128 N. W. 2d 631 ( 1964)  
( st at i ng t hat  i n a condemnat i on case,  " [ f ] ai r  mar ket  val ue i s 
def i ned as t hat  amount  whi ch can be r eal i zed on sal e by an owner  
wi l l i ng,  but  not  compel l ed,  t o sel l  t o a pur chaser  wi l l i ng and 
abl e,  but  not  obl i ged,  t o buy" )  ( c i t at i on omi t t ed) ;  Esch v.  
Chi cago,  Mi nneapol i s & St .  Paul  Ry.  Co. ,  72 Wi s.  229,  231- 32,  39 
N. W.  129 ( 1888)  ( " The f ul l  and f ai r  mar ket  val ue means what  t he 
pr oper t y i s wor t h or  wi l l  sel l  f or  as bet ween one who want s t o 
pur chase and one who want s t o sel l .  .  .  .   The mar ket  val ue,  or  
what  t he pr oper t y was wor t h t o a per son who woul d pay i t s j ust  
and f ul l  val ue,  woul d cer t ai nl y not  exc l ude f r om t he 
consi der at i on of  t he j ur y t he use t o whi ch t he pr oper t y was put  
by t he owner ;  nor  any r easonabl e use t o whi ch i t  coul d be 
appl i ed by a pr udent  and di scr eet  man i n t he i mmedi at e 
f ut ur e. " ) .  

See al so 4 Ni chol s,  supr a not e 3,  § 12. 02[ 1]  ( " The t er m 
' f ai r  mar ket  val ue'  means t he amount  of  money whi ch a pur chaser  
wi l l i ng,  but  not  obl i ged,  t o buy t he pr oper t y woul d pay t o an 
owner  wi l l i ng,  but  not  obl i ged,  t o sel l  i t ,  t aki ng i nt o 
consi der at i on al l  uses f or  whi ch t he l and was sui t ed and mi ght  
be appl i ed. " )  ( f oot not es omi t t ed) .  
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r enewabl e 99- year  t er m) ,  t he VFW' s l easehol d i nt er est  i n t he 

condemned pr oper t y had val ue not wi t hst andi ng t he pr oper t y ' s l ack 

of  val ue.   The VFW ar gues t hat  under  t he c i r cumst ances of  t he 

pr esent  case,  t he uni t  r ul e oper at es t o depr i ve i t  of  j ust  

compensat i on cont r ar y t o Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on.   The VFW t hus chal l enges t he c i r cui t  cour t ' s  

j udgment  on t he gr ound t hat  t he c i r cui t  cour t  i mpr oper l y 

i nst r uct ed t he j ur y t o det er mi ne j ust  compensat i on accor di ng t o 

t he uni t  r ul e.   The VFW ur ges t he cour t  t o appl y t he " separ at e 

val uat i on"  ( or  " i ndependent  val uat i on" )  r ul e i n t he pr esent  case 

i n l i eu of  t he uni t  r ul e t o det er mi ne t he f ai r  mar ket  val ue of  

t he condemned pr oper t y. 5        

¶7 We st at e t he i ssue on r evi ew as f ol l ows:  I f  t he VFW,  

whi ch hol ds a l ong- t er m f avor abl e l ease,  r ecei ves no 

compensat i on f or  i t s l easehol d i nt er est  under  t he uni t  r ul e,  has 

t he VFW' s r i ght  t o j ust  compensat i on under  Ar t i c l e I ,  Sect i on 13 

of  t he Wi sconsi n Const i t ut i on been vi ol at ed?  I n ot her  wor ds,  

t he cour t  i s  asked t o det er mi ne whet her  t he appl i cat i on of  t he 

uni t  r ul e i n t he pr esent  case vi ol at es t he j ust  compensat i on 

c l ause when t he f ai r  mar ket  val ue of  t he pr oper t y i s zer o,  

r ender i ng t he VFW ent i t l ed t o $0 f or  t he l oss of  i t s  pr oper t y 

i nt er est  as a l essee.           

                                                 
5 See 4 Ni chol s,  supr a not e 3,  § 12. 05[ 2]  ( cont r ast i ng t he 

" r ul e of  separ at e val uat i on"  t o t he uni t  r ul e ( al so somet i mes 
r ef er r ed t o as t he undi v i ded f ee r ul e) ) ;  John D.  Johnst on,  Jr . ,  
" Just  Compensat i on"  f or  Lessor  and Lessee,  22 Vand.  L.  Rev.  293,  
310- 19 ( 1969)  ( cont r ast i ng t he r ul e of  " i ndependent  val uat i on of  
di v i ded i nt er est s"  t o t he uni t  r ul e) .  
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¶8 We concl ude t hat  usi ng t he uni t  r ul e i n t he pr esent  

case t o val ue t he whol e pr oper t y t o det er mi ne t he amount  of  

compensat i on due t o t he VFW does not  v i ol at e t he j ust  

compensat i on c l ause.   We concl ude t hat  t he VFW r ecei ves j ust  

compensat i on when i t  r ecei ves no compensat i on f or  i t s l easehol d 

i nt er est  i n a pr oper t y t hat  has no val ue.   Accor di ngl y,  we 

r ever se t he deci s i on of  t he cour t  of  appeal s r ever si ng t he 

j udgment  of  t he c i r cui t  cour t .   The j udgment  of  t he c i r cui t  

cour t  i s  af f i r med.   

¶9 I nqui r i ng mi nds mi ght  ask how t he pr oper t y at  i ssue i n 

t he i nst ant  case can be wor t h not hi ng.   The pr oper t y i s l ocat ed 

i n t he hear t  of  t he Ci t y of  Mi l waukee.   Even i f  t he bui l di ng i s 

wor t hl ess,  i sn' t  t he l and wor t h somet hi ng,  and doesn' t  t he VFW 

as a l essee have an i nt er est  i n t he l and upon whi ch t he hot el  

st ands?   

¶10 The answer  i s t hat  t he pr oper t y as a whol e i s wor t h 

not hi ng because i t  i s  f i nanci al l y i nf easi bl e t o use t he pr oper t y 

ei t her  by r emodel i ng t he hot el  bui l di ng or  by demol i shi ng t he 

bui l di ng t o get  at  t he uni mpr oved l and.   An appr ai ser  t est i f i ed 

( and t he j ur y appar ent l y accept ed)  t hat  t he cost  of  r emodel i ng 

t he bui l di ng t o make i t  usabl e woul d be mor e t han t he f ai r  

mar ket  val ue of  t he bui l di ng and l and.   Fur t her mor e,  t he 

appr ai ser  t est i f i ed,  and t he j ur y agai n appar ent l y accept ed,  

t hat  al t hough t he uni mpr oved l and does have val ue,  t he val ue of  

t he l and i n an undevel oped st at e i s exceeded by t he cost  of  

demol i shi ng t he bui l di ng t o r ender  t he l and vacant .       

I  
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¶11 The Redevel opment  Aut hor i t y and t he VFW have been 

par t i es t o numer ous pr oceedi ngs r el at i ng t o t he Redevel opment  

Aut hor i t y ' s t aki ng of  t he pr oper t y at  i ssue.   Many of  t hese 

pr oceedi ngs ar e not  di r ect l y wi t hi n t he scope of  our  r evi ew and 

ar e not  f ul l y  document ed i n t he c i r cui t  cour t  r ecor d i n t he 

pr esent  case.   We do not  of f er  a compr ehensi ve account  of  t he 

hi st or y under l y i ng t hi s case. 6  We br i ef l y st at e t he f act s and 

r ef er  t o pr i or  pr oceedi ngs as r el evant  t o t he i ssue on r evi ew.  

                                                 
6 The pr oceedi ngs not  di scussed i n t hi s opi ni on may be 

summar i zed as f ol l ows:       

The VFW commenced an act i on i n Febr uar y 2001 chal l engi ng 
t he Redevel opment  Aut hor i t y ' s r i ght  t o condemn t he pr oper t y at  
i ssue i n t hi s case.   The Ci r cui t  Cour t  f or  Mi l waukee Count y,  
Wi l l i am J.  Haese,  Judge,  gr ant ed summar y j udgment  t o t he 
Redevel opment  Aut hor i t y.   The cour t  of  appeal s af f i r med t he 
ci r cui t  cour t  i n an unpubl i shed deci s i on.   See Ci t y of  Mi l waukee 
Post  No.  2874 Vet er ans of  For ei gn War s of  t he U. S.  v.  Redev.  
Aut h.  of  Mi l waukee,  No.  01AP1642,  unpubl i shed sl i p op.  ( Wi s.  Ct .  
App.  Feb.  12,  2002) .  

I n August  2001,  t he Redevel opment  Aut hor i t y appl i ed f or  a 
wr i t  of  assi st ance t o evi ct  t he VFW f r om t he pr oper t y.   The 
Ci r cui t  Cour t  f or  Mi l waukee Count y,  Maxi ne A.  Whi t e,  Judge,  
gr ant ed t he appl i cat i on.   The VFW appeal ed t o t he cour t  of  
appeal s,  but  i n t he i nt er i m a di f f er ent  c i r cui t  cour t  j udge 
appr oved an or der  r equi r i ng t he Redevel opment  Aut hor i t y t o r aze 
t he bui l di ng at  2601 West  Wi sconsi n Avenue.   The cour t  of  
appeal s concl uded t hat  t he VFW' s chal l enge t o t he wr i t  of  
assi st ance had become moot  by v i r t ue of  t he r aze or der .   See 
Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s of  t he 
U. S.  v.  Redev.  Aut h.  of  Mi l waukee,  Nos.  02AP1035,  02AP1880,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept .  30,  2003) .  
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¶12 The VFW owned a par cel  of  r eal  pr oper t y s i t uat ed at  

2601 West  Wi sconsi n Avenue i n t he Ci t y of  Mi l waukee t hat  i s t he 

subj ect  of  t he condemnat i on.   I t  used t hi s pr oper t y as i t s 

headquar t er s.   I n 1961,  t he VFW conveyed t he r eal  est at e ( l and 

and i mpr ovement s)  t o Towne Met r opol i t an,  I nc. ,  whi ch bui l t  an 

11- st or y,  113, 000- squar e- f oot  hot el  on t he l and.    

¶13 I n exchange f or  conveyi ng t he r eal  est at e,  t he VFW 

obt ai ned a 99- year  l ease f or  5, 250 squar e f eet  on t he hot el ' s  

gr ound f l oor ,  was amount i ng t o 4. 6 per cent  of  t he bui l di ng.   The 

l ease pr ovi ded t hat  t he VFW' s space i n t he hot el  woul d be 

desi gned f or  t he VFW' s pur poses and t hat  al l  l easehol d 

i mpr ovement s and equi pment  woul d be f ur ni shed by t he l essor .   I t  

f ur t her  pr ovi ded t hat  t he l essor  woul d pay al l  r eal  est at e t axes 

and woul d pr ovi de heat ,  ai r  condi t i oni ng,  mai nt enance,  and 

per i odi c r edecor at i on at  no cost  t o t he VFW.   The l ease 

obl i gat ed t he VFW t o pay an annual  r ent  of  onl y $1 and was 

r enewabl e f or  a second 99- year  t er m at  t he VFW' s opt i on.    

¶14 Under  t he l ease,  t he VFW was vul ner abl e,  however ,  t o 

compl et e l oss.   The l ease was subor di nat e t o any mor t gage 

agai nst  t he bui l di ng,  al l owi ng a l ender  t o f or ecl ose and wi pe 

out  t he l ease.   The VFW' s i nt er est  r ever t ed t o t he l essor  when 

                                                                                                                                                             
I n Apr i l  2003,  t he VFW f i l ed a c l ai m f or  r el ocat i on 

benef i t s under  chapt er  32 of  t he Wi sconsi n St at ut es.   The 
Ci r cui t  Cour t  f or  Mi l waukee Count y,  Fr anci s T.  Wasi el ewski ,  
Judge,  di smi ssed t he cl ai m.   The cour t  of  appeal s af f i r med i n an 
unpubl i shed deci s i on.   See Ci t y of  Mi l waukee Post  No.  2874 
Vet er ans of  For ei gn War s of  t he U. S.  v.  Redev.  Aut h.  of  
Mi l waukee,  No.  2004AP3266,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  
Feb.  14,  2006) .     
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t he VFW ceased t o occupy t he bui l di ng.   The l essor  had no dut y 

t o assur e t hat  i n t he event  of  emi nent  domai n t he bui l di ng woul d 

have adequat e val ue t o compensat e t he VFW f or  t he val ue of  i t s  

l ease.   The l ease was si l ent  r egar di ng al l ocat i on of  t he 

pr oceeds of  condemnat i on.              

¶15 Towne Met r opol i t an sol d t he r eal  est at e i n 1986 t o 

Mar quet t e Uni ver si t y,  whi ch used t he hot el  as a dor mi t or y.   I n 

1994,  Mar quet t e Uni ver si t y sol d t he r eal  est at e t o Mahar i shi  

Vedi c Uni ver si t y f or  $600, 000.   Wi t h each sal e of  t he pr oper t y,  

t he VFW' s l ease was assi gned t o t he new owner ,  who had t he 

r esponsi bi l i t y  of  compl yi ng wi t h t he VFW' s l ease.   Mahar i shi  

Vedi c Uni ver si t y never  occupi ed t he hot el  af t er  pur chasi ng i t  

but  cont i nued t o pr ovi de ut i l i t i es and mai nt enance f or  t he VFW' s 

space.   

¶16 Al t hough t he pr emi ses r ent ed by t he VFW appar ent l y 

r emai ned i n habi t abl e condi t i on,  by t he 1990s t he hot el  as a 

whol e had det er i or at ed,  al ong wi t h t he sur r oundi ng nei ghbor hood.  

I n Febr uar y 1998,  t he Redevel opment  Aut hor i t y hel d a publ i c 

hear i ng t o consi der  cr eat i ng a r edevel opment  di st r i ct  i n an ar ea 

i ncl udi ng t he r eal  est at e at  2601 West  Wi sconsi n Avenue.   I n 

Januar y 1999 t he Redevel opment  Aut hor i t y cr eat ed a r edevel opment  

di st r i ct  and i ssued a r el ocat i on or der .   The Depar t ment  of  

Commer ce appr oved t he Redevel opment  Aut hor i t y ' s r el ocat i on pl an 

i n May 1999.    

¶17 I n Januar y 2001,  t he Redevel opment  Aut hor i t y i ssued a 

j ur i sdi ct i onal  of f er  t o pur chase t he r eal  est at e at  2601 West  

Wi sconsi n Avenue,  i ncl udi ng t he hot el  and any ot her  
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i mpr ovement s,  as wel l  as an adj oi ni ng par ki ng l ot  owned 

excl usi vel y by Mahar i shi  Vedi c Uni ver si t y.   Af t er  l ocat i ng 

compar abl e pr oper t i es,  t he Redevel opment  Aut hor i t y made a 

j ur i sdi ct i onal  of f er  i n t he amount  of  $440, 000 as compensat i on 

f or  ( 1)  l and and i mpr ovement s ( wi t h t he VFW and Mahar i shi  Vedi c 

Uni ver si t y as owner s) ,  ( 2)  per sonal  pr oper t y i n t he hot el  owned 

by Mahar i shi  Vedi c Uni ver si t y,  and ( 3)  an adj oi ni ng par ki ng l ot  

owned sol el y by Mahar i shi  Vedi c Uni ver si t y. 7   

¶18 At  t he dat e of  t aki ng t he onl y occupant  of  t he 

bui l di ng was t he VFW;  i t  was not  l egal l y per mi ssi bl e t o use t he 

r est  of  t he bui l di ng because of  t he many bui l di ng code 

vi ol at i ons. 8      

¶19 The Redevel opment  Aut hor i t y f i l ed a $440, 000 awar d of  

damages wi t h t he c l er k of  cour t s f or  Mi l waukee Count y i n 

Febr uar y 2001.   The Ci r cui t  Cour t  f or  Mi l waukee Count y,  Mi chael  

P.  Sul l i van,  Judge,  di v i ded t he $440, 000 awar d bet ween t he VFW 

and Mahar i shi  Vedi c Uni ver si t y.   The VFW r ecei ved $300, 000,  l ess 

t axes owi ng.   Mahar i shi  Vedi c Uni ver si t y r ecei ved $140, 000,  l ess 

t axes owi ng.    

                                                 
7 The VFW r het or i cal l y asked t he ci r cui t  cour t  why t he 

Redevel opment  Aut hor i t y woul d of f er  mor e t han $0 when t he 
pr oper t y had no val ue.   The ci r cui t  cour t  opi ned t hat  t he 
Redevel opment  Aut hor i t y mi ght  have want ed t o avoi d l i t i gat i on 
and l i t i gat i on expenses and t o f aci l i t at e t i mel y occupancy.    

8 The VFW r emai ned i n t he bui l di ng af t er  condemnat i on unt i l  
Apr i l  9,  2003,  when i t  was evi ct ed.   The Ci t y Depar t ment  of  
Nei ghbor hood Ser vi ces i ssued a r aze or der  i n Mar ch 2003.   The 
bui l di ng was r azed and,  accor di ng t o t he br i ef s,  t he l and 
r emai ns vacant .    
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¶20 The VFW appeal ed t he adequacy of  t he awar d t o t he 

Condemnat i on Commi ssi on i n Febr uar y 2002.   Mahar i shi  Vedi c 

Uni ver si t y di d not  j oi n i n t he appeal .   The Condemnat i on 

Commi ssi on r equest ed i nst r uct i on f r om t he ci r cui t  cour t  about  

how t o val ue t he pr oper t y.   The Ci r cui t  Cour t  f or  Mi l waukee 

Count y,  Mi chael  P.  Sul l i van,  Judge,  or der ed t he Condemnat i on 

Commi ssi on t o det er mi ne t he val ue of  t he pr oper t y f or  j ust  

compensat i on accor di ng t o t he uni t  r ul e. 9  The Commi ssi on 

det er mi ned t hat  t he Redevel opment  Aut hor i t y was obl i gat ed t o pay 

$425, 000 i n compensat i on——$15, 000 l ess t han t he Redevel opment  

Aut hor i t y had pr ovi ded i n i t s awar d.      

¶21 The VFW appeal ed t he deci s i on of  t he Condemnat i on 

Commi ssi on t o t he Ci r cui t  Cour t  f or  Mi l waukee Count y.   I n a 

pr et r i al  mot i on,  t he VFW ur ged t he ci r cui t  cour t  not  t o appl y 

t he uni t  r ul e when det er mi ni ng t he amount  of  j ust  compensat i on.   

The VFW ar gued t hat  under  t he c i r cumst ances of  t he pr esent  case,  

appl i cat i on of  t he uni t  r ul e woul d v i ol at e Ar t i c l e I ,  Sect i on 13 

of  t he Wi sconsi n Const i t ut i on.   

¶22 The VFW cont ended t hat  i t s l easehol d i nt er est  was 

ext r emel y val uabl e because t he r ent  was onl y $1 per  year .   One 

est i mat e was t hat  t he val ue of  t he l easehol d t o t he VFW was 

                                                 
9 The VFW pet i t i oned f or  l eave t o appeal  t hi s det er mi nat i on.   

The cour t  of  appeal s gr ant ed t he pet i t i on and concl uded t hat  t he 
uni t  r ul e shoul d be used by t he Condemnat i on Commi ssi on.   The 
cour t  of  appeal s,  however ,  decl i ned t o addr ess t he st at e 
const i t ut i onal  i ssue of  j ust  compensat i on.   See Ci t y of  
Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s of  t he U. S.  v.  
Redev.  Aut h.  of  Mi l waukee,  Nos.  2002AP1035,  2002AP1880,  
unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept .  30,  2003) .   
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appr oxi mat el y $50, 000 a year .   The VFW' s appr ai ser  est i mat ed t he 

f ai r  mar ket  val ue of  t he VFW' s l easehol d i nt er est  at  t he dat e of  

t aki ng,  r educed t o pr esent  val ue,  as appr oxi mat el y $1, 200, 000,  

an amount  " suf f i c i ent  t o bui l d a f aci l i t y  wi t h 5, 250 squar e f eet  

and mai nt ai n i t  wi t hout  occupancy cost s over  t he r emai ni ng 

per i od of  t he l ease. " 10  The VFW al so ar gued t hat  i t  shoul d not  

be obl i gat ed t o pr ove t he val ue of  t he bui l di ng t hat  i t  di d not  

own and di d not  have an obl i gat i on t o mai nt ai n.  

¶23 The ci r cui t  cour t  ( Mi chael  D.  Guol ee,  Judge)  deni ed 

t he VFW' s mot i on seeki ng t hat  t he uni t  r ul e not  be used,  hol di ng 

                                                 
10 The VFW agai n asser t s i n i t s br i ef  t o t hi s cour t  t hat  t he 

val ue of  i t s  l easehol d i nt er est  was appr oxi mat el y $1, 200, 000.   
As i t  di d i n i t s br i ef  t o t he c i r cui t  cour t ,  t he VFW al so st at es 
t hat  t hi s amount  i s " suf f i c i ent  t o per mi t  t he VFW t o bui l d a 
f aci l i t y  wi t h 5, 250 squar e f eet  and mai nt ai n i t  wi t hout  
occupancy cost s over  t he r emai ni ng year s i n t he i ni t i al  t er m of  
t he l ease. "   Br i ef  and Appendi x of  t he Ci t y of  Mi l waukee Post  
No.  2874 Vet er ans of  For ei gn War s of  t he Uni t ed St at es 
Pl ai nt i f f - Appel l ant  at  13- 14.   

I t  i s  not  c l ear  t hat  t he VFW i s empl oyi ng t he pr oper  
appr oach f or  val ui ng i t s l easehol d i nt er est .   " A l easehol d i s 
nor mal l y val ued as t he di f f er ence bet ween t he r ent al  val ue of  
t he pr emi ses at  t he t i me of  t aki ng and t he r ent  due t he l essor s 
dur i ng t he unexpi r ed t er m. "   Maxey,  94 Wi s.  2d at  401.   The VFW 
seems t o pr esent  a val uat i on equal i ng t he amount  t hat  i t  woul d 
cost  t he VFW t o bui l d and mai nt ai n an ent i r el y new subst i t ut e 
f aci l i t y ,  r at her  t han a val uat i on equal i ng t he di f f er ence 
bet ween t he r ent al  val ue of  t he act ual  pr emi ses r ent ed by t he 
VFW and t he r ent  t hat  t he VFW owed under  t he l ease.       

Never t hel ess,  we accept  f or  pur poses of  our  r evi ew t he 
VFW' s cont ent i on t hat  i t s l easehol d i nt er est  had val ue.   
Al t hough t he pr emi ses r ent ed by t he VFW pr esumabl y had a 
depr essed r ent al  val ue by v i r t ue of  t hei r  l ocat i on wi t hi n a 
vacant  and det er i or at i ng bui l di ng t hat  appar ent l y coul d not  be 
put  t o any pr of i t abl e use,  i t  seems pl ausi bl e t hat  t he r ent al  
val ue of  t he pr emi ses exceeded t he r ent  of  $1 per  year .  
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t hat  j ust  compensat i on woul d be cal cul at ed accor di ng t o t he uni t  

r ul e.   The mat t er  t hen went  t o a j ur y t r i al  f or  a det er mi nat i on 

of  t he f ai r  mar ket  val ue of  t he pr oper t y t aken by t he 

Redevel opment  Aut hor i t y.      

¶24 The Redevel opment  Aut hor i t y and t he VFW bot h pr esent ed 

pr of essi onal  appr ai ser s who t est i f i ed at  t r i al  r egar di ng t he 

val ue of  t he pr oper t y.  The appr ai ser s al so submi t t ed wr i t t en 

r epor t s t hat  wer e i nt r oduced as evi dence. 11         

¶25 The appr ai ser s agr eed t hat  a buyer  coul d not  ext r act  

val ue f r om t he pr oper t y by demol i shi ng t he hot el  st r uct ur e and 

st ar t i ng over  wi t h vacant  l and.   The Redevel opment  Aut hor i t y ' s  

appr ai ser  t est i f i ed t hat  t he l and woul d be wor t h about  $285, 000 

i f  vacant  and t hat  i t  woul d cost  mor e t han $1, 000, 000 t o 

demol i sh t he hot el  bui l di ng,  i ncl udi ng $864, 000 f or  asbest os 

r emoval .   The VFW' s appr ai ser  agr eed t hat  t he l and woul d be 

wor t h about  $300, 000 i f  vacant ,  t hat  demol i shi ng t he bui l di ng 

woul d mean spendi ng about  $850, 000 on asbest os r emoval ,  and t hat  

a pr ospect i ve owner  l i kel y woul d not  be i nt er est ed i n t ear i ng 

t he bui l di ng down.        

                                                 
11 Each appr ai ser  made cl ear  i n hi s wr i t t en r epor t  t hat  he 

appr ai sed t he val ue of  t he ent i r e par cel  of  pr oper t y,  i ncl udi ng 
t he hot el  st r uct ur e and t he l and under neat h i t .   The VFW' s 
appr ai ser  st at ed t hat  hi s appr ai sal  consi der ed " t he over al l  
val ue of  t he ent i r e pr oper t y,  i ncl udi ng t he Hot el ,  par ki ng 
st r uct ur e and vacant  l ot . "   The Redevel opment  Aut hor i t y ' s 
appr ai ser  st at ed t hat  he had appr ai sed t he " l and,  s i t e 
i mpr ovement  and bui l di ng i mpr ovement s. "  
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¶26 The appr ai ser s di sagr eed,  however ,  about  whet her  t he 

pr oper t y coul d yi el d val ue i f  t he hot el  st r uct ur e wer e r enovat ed 

f or  some use.    

¶27 The Redevel opment  Aut hor i t y ' s appr ai ser  t est i f i ed t hat  

i t  woul d not  be f i nanci al l y f easi bl e t o put  t he hot el  bui l di ng 

t o any use.   He speci f i cal l y concl uded t hat  i t  woul d not  be 

f i nanci al l y f easi bl e t o r enovat e t he hot el  bui l di ng f or  use as a 

r et ai l  out l et ,  an of f i ce bui l di ng,  an apar t ment  bui l di ng,  a 

dor mi t or y,  an educat i onal  f aci l i t y ,  a subsi di zed housi ng uni t ,  a 

f ul l - ser vi ce hot el ,  or  a l i mi t ed- ser vi ce hot el .   He concl uded 

t hat  when put  t o each use,  t he l and and hot el  st r uct ur e woul d 

have a negat i ve val ue because t he cost  of  necessar y r enovat i ons 

woul d out wei gh any pr of i t s t hat  t he pr oper t y coul d be expect ed 

t o y i el d.         

¶28 The VFW' s appr ai ser  t est i f i ed t hat  t he hot el  bui l di ng 

coul d be r enovat ed and put  t o a use f al l i ng wi t hi n t he " gener al  

r esi dent i al "  cat egor y.   Hi s t est i mony and wr i t t en r epor t  

suggest ed t hat  t he bui l di ng coul d be r enovat ed and used as an 

apar t ment  compl ex,  a housi ng compl ex f or  t he el der l y,  a homel ess 

shel t er ,  a ment al  heal t h f aci l i t y ,  a hal f way house,  or  a 

l i mi t ed- ser vi ce hot el .   The VFW' s appr ai ser  admi t t ed,  however ,  

t hat  he had not  det er mi ned whet her  any of  hi s pr oposed uses 

woul d be f i nanci al l y f easi bl e.  

¶29 The appr ai ser s pr ovi ded dr amat i cal l y di f f er ent  

est i mat es of  t he pr oper t y ' s t ot al  wor t h.   The Redevel opment  

Aut hor i t y ' s appr ai ser  t est i f i ed t hat  t he pr oper t y had zer o 

mar ket  val ue,  because a buyer  woul d be unabl e t o make any money 
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wi t h t he pr oper t y ei t her  by r azi ng or  r enovat i ng t he hot el  

bui l di ng.   The VFW' s appr ai ser  f i xed t he pr oper t y ' s val ue at  

appr oxi mat el y $1, 800, 000.  

¶30 The par t i es al so di sagr eed about  t he assessed val ue of  

t he pr oper t y f or  pr oper t y t ax pur poses at  t he t i me of  t he 

t aki ng.   The VFW asser t ed t hat  t he assessed val ue was $566, 000.   

The Redevel opment  Aut hor i t y cont ended t hat  t he assessed val ue 

was $1, 000.   The ci r cui t  cour t  concl uded t hat  t he l at t er  f i gur e 

was t he cor r ect  assessed val ue at  t he t i me of  t he t aki ng.      

¶31 The ci r cui t  cour t  i nst r uct ed t he j ur y t o det er mi ne t he 

f ai r  mar ket  val ue of  t he l and and bui l di ng accor di ng t o t he uni t  

r ul e as f ol l ows:  

The ent i r et y of  2601 West  Wi sconsi n Avenue must  be 
val ued as a whol e uni t  and a s i ngl e ent i t y wi t h al l  of  
i t s  squar e f oot age as of  [ t he dat e of  t aki ng]  as i f  
owned by onl y one owner  and as i f  not  l eased.  

¶32 The speci al  ver di ct  r equi r ed t he j ur y t o answer  a 

s i ngl e quest i on:  " What  was t he f ai r  mar ket  val ue of  t he ent i r e 

pr oper t y l ocat ed at  2601 West  Wi sconsi n Avenue,  i n t he Ci t y and 

Count y of  Mi l waukee,  as a whol e uni t  and si ngl e ent i t y,  wi t h al l  

i t s  squar e f oot age,  on Febr uar y 28,  2001,  i n t he condi t i on of  

t he pr oper t y on t hat  dat e?"   The j ur y answer ed:  $0.  

¶33 The ci r cui t  cour t  ( El sa C.  Lamel as,  Judge)  r ender ed a 

j udgment  consi st ent  wi t h t he j ur y ' s ver di ct .   The j udgment  

r equi r ed t he VFW t o r et ur n t he $300, 000 awar d t hat  i t  pr evi ousl y 

had r ecei ved f r om t he Redevel opment  Aut hor i t y and t o pay $87, 348 

i n i nt er est  and st at ut or y cost s.   The VFW cont ends t hat  " t hi s i s  
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t he wor s[ t ]  abuse of  condemnat i on power s ever  r ecor ded i n t he 

St at e of  Wi sconsi n. " 12 

I I  

 ¶34 Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 

pr ovi des i n f ul l  t hat  " [ t ] he pr oper t y of  no per son shal l  be 

t aken f or  publ i c use wi t hout  j ust  compensat i on t her ef or . " 13   

¶35 The t ext  of  t hi s pr ovi s i on of  t he Wi sconsi n 

Const i t ut i on i s subst ant i al l y  s i mi l ar  t o t he Taki ngs Cl ause of  

t he Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on,  whi ch 

pr ovi des t hat  pr i vat e pr oper t y shal l  not  " be t aken f or  publ i c 

use,  wi t hout  j ust  compensat i on. " 14  Accor di ngl y,  when 

                                                 
12 Br i ef  and Appendi x of  t he Ci t y of  Mi l waukee Post  No.  2874 

Vet er ans of  For ei gn War s of  t he Uni t ed St at es at  28.  

13 The par t i es br i ef l y t ouch upon t he st at ut es but  
concent r at e on i nt er pr et i ng t he const i t ut i on.   Var i ous st at ut es 
def i ne " pr oper t y"  as i ncl udi ng est at es i n l and and r equi r e 
val uat i on of  t he f ai r  mar ket  val ue of  t he ent i r e pr oper t y t aken.   
See Wi s.  St at .  § 32. 01( 2)  and § 32. 05( 9) ( a) 1.   The condemnor  i s 
r equi r ed t o pay " f ai r  mar ket  val ue of  t he pr oper t y t aken. "   Wi s.  
St at .  § 32. 09( 5) ( a) .   The condemni ng aut hor i t y i s r equi r ed t o 
i ssue onl y one awar d f or  j ust  compensat i on t hat  names " al l  
per sons havi ng an i nt er est  of  r ecor d i n t he pr oper t y t aken and 
may name ot her  per sons, "  wi t h appor t i onment  made by t he c i r cui t  
cour t  i f  t her e i s a di sput e.   See Wi s.  St at .  §§ 32. 05 ( 7) ( a) ,  
( d) ;  32. 05( 9) ( a) 1. - 3.    

Wi sconsi n St at .  § 32. 09( 5) ( a)  pr ovi des as f ol l ows:  

I n t he case of  a t ot al  t aki ng t he condemnor  shal l  pay 
t he f ai r  mar ket  val ue of  t he pr oper t y t aken and shal l  
be l i abl e f or  t he i t ems i n s.  32. 19 [ r el at i ng t o 
addi t i onal  i t ems payabl es]  i f  shown t o exi st .   

14 The Fi f t h Amendment  Taki ngs Cl ause i s appl i cabl e t o t he 
st at es under  t he Four t eent h Amendment .   See Kel o v.  Ci t y of  New 
London,  545 U. S.  469,  472 ( 2005) .  
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i nt er pr et i ng and appl y i ng Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on,  t hi s cour t  l ong has sought  gui dance i n deci s i ons 

based on t he f eder al  Taki ngs Cl ause or  on anal ogues i n t he 

const i t ut i ons of  ot her  st at es. 15 

¶36 I t  i s  undi sput ed t hat  t he Redevel opment  Aut hor i t y has 

t aken t he VFW' s pr oper t y f or  publ i c use and i s obl i gat ed t o 

pr ovi de j ust  compensat i on t her ef or .   Al t hough t he VFW hel d onl y  

a l easehol d i nt er est  i n t he r eal  est at e t aken,  t he cour t  hel d i n 

Maxey v.  Redevel opment  Aut hor i t y  of  Raci ne,  94 Wi s.  2d 375,  400,  

404,  288 N. W. 2d 794 ( 1980) ,  t hat  under  or di nar y c i r cumst ances a 

l essee wi t h a l ease f or  mor e t han one year  has a pr oper t y 

i nt er est  and i s ent i t l ed t o some por t i on of  a condemnat i on 

awar d.   The cour t  st at ed t hat  " [ i ] t  i s  wel l  set t l ed t hat  a 

l essee has a pr oper t y i nt er est ;  and,  when t hat  i nt er est  i s 

compl et el y t aken by a condemni ng aut hor i t y,  t he l essee i s 

ent i t l ed t o compensat i on. " 16   

¶37 The quest i on i n t he pr esent  case i s what  amount  of  

compensat i on i s " j ust "  wi t hi n t he meani ng of  Ar t i c l e I ,  Sect i on 

13.   Answer i ng t hi s quest i on r equi r es us t o i nt er pr et  a 

pr ovi s i on of  t he st at e const i t ut i on,  whi ch we do i ndependent l y  

                                                 
15 See,  e. g. ,  Maxey,  94 Wi s.  2d at  396- 99;  Luber  v.  

Mi l waukee Count y,  47 Wi s.  2d 271,  277- 78,  177 N. W. 2d 380 ( 1970) ;  
Randal l  v.  Ci t y  of  Mi l waukee,  212 Wi s.  374,  382,  249 N. W.  73 
( 1933) ;  St at e ex r el .  Car t er  v.  Har per ,  182 Wi s.  148,  153- 54,  
196 N. W.  451 ( 1923) .  

16 Maxey,  94 Wi s.  2d at  400.  
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of  t he c i r cui t  cour t  and cour t  of  appeal s,  al t hough benef i t i ng 

f r om t hei r  anal yses. 17  

¶38 The const i t ut i onal  r equi r ement  of  j ust  compensat i on 

cannot  be r educed t o a f or mul a or  expr essed i n i nexor abl e 

r ul es. 18  The r equi r ement  of  j ust  compensat i on " der i ves as much 

cont ent  f r om t he basi c equi t abl e pr i nci pl es of  f ai r ness,  as i t  

does f r om t echni cal  concept s of  pr oper t y l aw. " 19   Cour t s have 

det er mi ned j ust  compensat i on accor di ng t o pr act i cal  r ul es t hat  

wor k subst ant i al  j ust i ce i n t he or di nar y case but  may be subj ect  

t o except i on when war r ant ed by t he c i r cumst ances. 20   

¶39 The " uni t  r ul e" ——somet i mes cal l ed t he " undi v i ded f ee 

r ul e" ——i s one of  t hese pr act i cal  r ul es.   As we have st at ed,  

under  t he uni t  r ul e t her e i s no separ at e val uat i on of  

i mpr ovement s or  nat ur al  at t r i but es of  t he l and,  and t he manner  

                                                 
17 St at e v.  Schweda,  2007 WI  100,  ¶12,  303 Wi s.  2d 353,  736 

N. W. 2d 49.   

18 See Uni t ed St at es v.  Tor ont o,  Hami l t on & Buf f al o 
Navi gat i on Co. ,  338 U. S.  396,  402 ( 1949)  ( " Per haps no war ni ng 
has been mor e r epeat ed t han t hat  t he det er mi nat i on of  val ue 
cannot  be r educed t o i nexor abl e r ul es. " ) ;  Uni t ed St at es v.  Cor s,  
337 U. S.  325,  332 ( 1949)  ( " The Cour t  i n i t s const r uct i on of  t he 
const i t ut i onal  pr ovi s i on has been car ef ul  not  t o r educe t he 
concept  of  ' j ust  compensat i on'  t o a f or mul a. " ) .  

19 Uni t ed St at es v.  Ful l er ,  409 U. S.  488,  490 ( 1973)  
( i nt er nal  c i t at i on omi t t ed) .    

20 Cor s,  337 U. S.  at  332 ( " The Cour t  i n an endeavor  t o f i nd 
wor ki ng r ul es t hat  wi l l  do subst ant i al  j ust i ce has adopt ed 
pr act i cal  st andar ds .  .  .  . " ) ;  Uni t ed St at es v.  Mi l l er ,  317 U. S.  
369,  375 ( 1943)  ( " Cour t s have had t o adopt  wor ki ng r ul es i n 
or der  t o do subst ant i al  j ust i ce i n emi nent  domai n 
pr oceedi ngs. " ) .  
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i n whi ch t he l and i s owned or  t he number  of  owner s does not  

af f ect  t he val ue of  t he pr oper t y. 21  When pr oper t y t hat  i s  hel d 

i n par t i al  est at es by mul t i pl e owner s i s condemned,  t he 

condemnor  pr ovi des compensat i on by payi ng t he val ue of  an 

undi v i ded i nt er est  i n t he pr oper t y r at her  t han by payi ng t he 

val ue of  each owner ' s par t i al  i nt er est . 22  Si mpl y st at ed,  t he 

uni t  r ul e det er mi nes t he f ai r  mar ket  val ue as i f  onl y one per son 

owned t he pr oper t y.   When t he val ue of  t he pr oper t y i s 

det er mi ned,  t he condemnor  makes a s i ngl e payment  f or  t he 

pr oper t y t aken and t he payment  i s t hen appor t i oned among t he 

var i ous owner s. 23 

                                                 
21 Gr een Bay Br oad.  Co.  v.  Redev.  Aut h. ,  116 Wi s.  2d 1,  12,  

342 N. W. 2d 27 ( 1983) .  

Thi s cour t  modi f i ed t he Gr een Bay Br oadcast i ng opi ni on on a 
mot i on f or  r econsi der at i on.   See 119 Wi s.  2d 251,  349 N. W. 2d 478 
( 1984) .   The modi f i cat i ons ar e not  ger mane t o t he i ssue 
pr esent l y on r evi ew.    

22 Maxey,  94 Wi s.  2d at  401 ( " [ C] ondemnat i on awar ds shoul d 
be based on t he val ue of  t he pr oper t y as a whol e as i f  t her e 
wer e onl y one owner ,  and i t  i s  onl y af t er  t her e i s a 
det er mi nat i on of  t he t aken pr oper t y ' s t ot al  val ue t hat  i t  i s  
appor t i oned among t he var i ous i nt er est s i n t he pr oper t y. " ) ;  4 
Ni chol s,  supr a not e 3,  § 13. 01[ 16]  ( st at i ng t hat  t he uni t  r ul e 
appl i es " when t her e ar e di f f er ent  i nt er est s or  est at es i n t he 
pr oper t y acqui r ed by condemnat i on"  and t hat  " [ p] ur suant  t o t he 
uni t  r ul e,  t he pr oper  cour se i s t o det er mi ne t he ent i r e 
compensat i on t o be awar ded as t hough t he pr oper t y bel onged t o 
one per son and t hen appor t i on t hi s sum among t he di f f er ent  
par t i es accor di ng t o t hei r  r espect i ve r i ght s" ) .  

23 4 Ni chol s,  supr a not e 3,  § 12. 05[ 1]  ( " The publ i c pays 
what  t he l and i s  wor t h,  and t he amount  so pai d i s t o be di v i ded 
among t he var i ous c l ai mant s,  accor di ng t o t he nat ur e of  t hei r  
r espect i ve el ement s. " ) ;  Gr een Bay Br oad.  Co. ,  116 Wi s.  2d at  11 
( same;  quot i ng Ni chol s on Emi nent  Domai n) .    
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¶40 That  pr oper t y i s val ued as an i nt egr at ed and 

compr ehensi ve uni t  does not  mean t hat  t he i ndi v i dual  component s 

of  val ue may not  be exami ned or  consi der ed i n ar r i v i ng at  an 

over al l  f ai r  mar ket  val ue. 24  " The uni t  r ul e r equi r es onl y t hat  

t he var i ous component s be val ued as cont r i but i ng par t s of  an 

or gani c whol e. " 25   

¶41 I n Wi sconsi n j ur i spr udence,  " accept ance [ of  t he uni t  

r ul e]  i s  beyond quest i on. " 26  I ndeed t he uni t  r ul e i s accept ed i n 

t he maj or i t y of  Amer i can j ur i sdi ct i ons. 27  The uni t  r ul e i s a 

car ef ul l y guar ded r ul e and onl y i n r ar e and except i onal  

s i t uat i ons ar e depar t ur es per mi t t ed. 28 

                                                 
24 Mi l waukee & Subur ban Tr ansp.  Cor p.  v.  Mi l waukee Count y,  

82 Wi s.  2d 420,  449- 50,  263 N. W. 2d 503 ( 1978) .   See al so Uni t ed 
St at es v.  6. 45 Acr es of  Land,  409 F. 3d 139,  147 ( 3d Ci r .  2005) .  

25 Mi l waukee & Subur ban Tr ansp.  Cor p. ,  82 Wi s.  2d at  449- 50.  

26 Gr een Bay Br oad.  Co. ,  116 Wi s.  2d at  11 ( c i t i ng Mi l waukee 
& Subur ban Tr ansp.  Cor p. ,  82 Wi s.  2d at  448) .   See al so Hoekst r a 
v.  Guar di an Pi pel i ne,  LLC,  2006 WI  App 245,  ¶5,  726 N. W. 2d 648;  
Appl et on Wat er  Wor ks Co.  v.  R. R.  Comm' n of  Wi s. ,  154 Wi s.  121,  
142 N. W. 2d 476 ( 1913) .   

27 Johnst on,  supr a not e 5,  at  302.  

28 Nebr aska v.  Uni t ed St at es,  164 F. 2d 866,  869 ( 8t h Ci r .  
1947) .    

For  a gener al  di scussi on of  cases det er mi ni ng j ust  
compensat i on f or  t he condemnat i on of  pr oper t y hel d i n di f f er ent  
est at es or  i nt er est s,  see Ar e Di f f er ent  Est at es or  I nt er est s i n 
Real  Pr oper t y Taken Under  Emi nent  Domai n t o Be Val ued 
Separ at el y,  or  I s Ent i r e Pr oper t y t o Be Val ued as a Uni t  and t he 
Amount  Appor t i oned Among Separ at e I nt er est s,  69 A. L. R.  1263 
( 1930)  ( suppl ement ed by 166 A. L. R.  1211) .    
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¶42 The VFW cont ends t hat  t hi s cour t  must  make an 

except i on t o t he uni t  r ul e i n t he pr esent  case i n or der  t o avoi d 

a gr ossl y unj ust  r esul t .    

¶43 The VFW ar gues t hat  under  t he uni t  r ul e t he VFW wi l l  

not  be compensat ed f or  t he l oss of  i t s  val uabl e l easehol d 

i nt er est  because t he val ue of  i t s  l easehol d i nt er est  exceeds t he 

zer o val ue of  an undi v i ded i nt er est  i n t he condemned pr oper t y.   

Accor di ng t o t he VFW,  t he uni t  r ul e shoul d not  be appl i ed when 

payment  equal i ng t he val ue of  an undi v i ded i nt er est  i n condemned 

pr oper t y i s i nsuf f i c i ent  t o f ul l y  compensat e owner s hol di ng 

par t i al  i nt er est s i n t he pr oper t y. 29   

¶44 The cour t  of  appeal s agr eed wi t h t he VFW,  concl udi ng 

t hat  t he necessi t i es of  t he i nst ant  case r equi r e an except i on t o 

t he uni t  r ul e.   Accor di ng t o t he cour t  of  appeal s,  t he 

par t i cul ar  c i r cumst ances l eadi ng t o t he concl usi on t hat  

appl i cat i on of  t he uni t  r ul e amount s t o an unconst i t ut i onal  

t aki ng,  and t hat  t he VFW must  be af f or ded an oppor t uni t y t o 

pr ove t he val ue of  i t s  l easehol d i nt er est ,  ar e t hat  t he 

l easehol d was a l ong- t er m l ease;  t hat  t he l ease di d not  i ncl ude 

                                                                                                                                                             
For  a gener al  di scussi on of  cases det er mi ni ng t he 

compensat i on due t o a l essee f or  t he t aki ng or  damagi ng of  a 
l easehol d i nt er est  i n pr oper t y,  see Emi nent  Domai n:  Measur e and 
El ement s of  Lessee' s Compensat i on f or  Condemnor ' s Taki ng or  
Damagi ng of  Leasehol d,  17 A. L. R. 4t h 337 ( 1982) .  

29 See,  e. g. ,  Br i ef  and Appendi x of  t he Ci t y of  Mi l waukee 
Post  No.  2874 Vet er ans of  For ei gn War s of  t he Uni t ed St at es 
Redevel opment  Aut hor i t y- Appel l ant  at  15 ( " [ T] he ' uni t  r ul e'  may 
be ut i l i zed pr ovi ded t hat  [ i t  does]  not  depr i ve a t enant  of  i t s 
r i ght  t o be f ul l y compensat ed f or  t he val ue of  i t s  l easehol d. " ) .  
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a f or f ei t ur e pr ovi s i on upon condemnat i on;  and t hat  t he f ai r  

mar ket  val ue of  t he pr oper t y was f ound t o be zer o.   The cour t  of  

appeal s seemed t o concl ude as a mat t er  of  publ i c pol i cy t hat  

when t he f ai r  mar ket  val ue of  t he condemned pr oper t y i s zer o,  

awar di ng a l essee zer o dol l ar s upon condemnat i on woul d be a 

mani f est  i nj ust i ce.   The cour t  of  appeal s r emanded t he cause t o 

t he c i r cui t  cour t  t o val ue t he VFW' s separ at e l easehol d i nt er est  

and t o al l ow t he VFW t o r ecover  somet hi ng mor e t han t he VFW' s 

shar e of  t he f ai r  mar ket  val ue of  t he condemned pr oper t y.   The 

cour t  of  appeal s deci s i on i s based on equi t abl e pr i nci pl es of  

f ai r ness t o t he VFW.        

¶45 Sever al  cour t s i n ot her  st at es have,  as t he VFW ur ges,  

depar t ed f r om t he uni t  r ul e when t he aggr egat e val ue of  par t i al  

i nt er est s i n t he condemned pr oper t y exceeds t he val ue of  an 

undi v i ded i nt er est .   I n such cases,  t hese cour t s appl y what  

comment at or s cal l  t he r ul e of  " separ at e"  or  " i ndependent "  

val uat i on. 30  Appl i cat i on of  t hi s  r ul e i ndemni f i es each of  t he 

sever al  owner s.   The condemnor  pays each of  t he sever al  owner s 

t he f ai r  mar ket  val ue of  hi s,  her ,  or  i t s  pr oper t y i nt er est  even 

                                                 
30 See 4 Ni chol s,  supr a not e 3,  § 12. 05[ 2]  ( cont r ast i ng t he 

" r ul e of  separ at e val uat i on"  t o t he uni t  r ul e ( al so somet i mes 
r ef er r ed t o as t he undi v i ded f ee r ul e) ) ;  Johnst on,  supr a not e 5,  
at  310- 19 ( cont r ast i ng t he r ul e of  " i ndependent  val uat i on of  
di v i ded i nt er est s"  t o t he uni t  r ul e;  ar gui ng t hat  t he 
i ndependent  val uat i on r ul e i s consi st ent  wi t h t he posi t i on t hat  
condemnor s must  i ndemni f y pr oper t y owner s i n or der  t o pr ovi de 
j ust  compensat i on) .  
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t hough t he t ot al  amount  pai d exceeds t he f ai r  mar ket  val ue of  

t he pr oper t y as i f  owned by a s i ngl e owner . 31   

                                                 
31 See,  e. g. ,  Ci t y of  Bal t i mor e v.  Lat r obe,  61 A.  203,  206 

( Md.  1905)  ( " We say t hat  because each i s ent i t l ed under  t he 
Const i t ut i on t o be compensat ed i n damages f or  t he amount  of  hi s 
i nt er est  t aken,  and,  i f  i t  be t r ue t hat  t he val ues of  t he t wo 
i nt er est s ar e mor e t han what  t he l ot s woul d be wor t h i f  owned by 
one per son,  t he necessi t i es of  t he case r equi r e an appar ent  
except i on t o t he gener al  r ul e .  .  .  as t o what  t he condemni ng 
par t y must  pay. " ) ;  St at e ex r el .  McCaski l l  v .  Hal l ,  28 S. W. 2d 
80,  82 ( Mo.  1930)  ( " Ther e may be i nst ances i n whi ch,  owi ng t o 
except i onal  c i r cumst ances,  t he damages t o t he var i ous i nt er est s  
when added t oget her  exceed t he val ue of  t he pr oper t y as a whol e;  
i n such case t he par t i cul ar  i nt er est s shoul d of  cour se be 
separ at el y appr ai sed,  because t he owner  of  each i s ent i t l ed t o 
be compensat ed i n damages f or  t he amount  of  hi s i nt er est  t aken. "  
( c i t i ng Lat r obe) ) ;  St at e v.  Pl at t e Val l ey Pub.  Power  & 
I r r i gat i on Di st . ,  23 N. W. 2d 300,  307- 08 ( Neb.  1946)  ( " The 
measur e of  compensat i on t o each owner  must  be t hat  whi ch he has 
l ost .  .  .  .   [ T] hose cour t s whi ch have hel d t hat  t he sum of  t he 
separ at e val ues of  t he di v i ded i nt er est s may not  exceed t he 
val ue of  t he unencumber ed whol e have at  t hat  poi nt  abandoned t he 
r ul e t hat  t he measur e i s what  has t he owner  l ost ,  and appl i ed 
t he r ul e t hat  t he measur e i s what  has t he t aker  gai ned. " ) ;  
Wi l son v.  Fl emi ng,  31 N. W. 2d 393,  401- 02 ( I owa 1948)  ( adopt i ng 
Pl at t e Val l ey Pub.  Power  & I r r i gat i on Di st . ) ;  Peopl e ex r el .  
Dep' t  of  Pub.  Wor ks v.  Lynbar ,  I nc. ,  253 Cal .  App.  2d 870,  879 
( Cal .  App.  1967)  ( " The quest i on t o be answer ed i n t hi s case i s,  
of  what  does t he whol e r eal l y consi st ,  f or  whi ch payment  i s t o 
be made by t he condemnor  i n one l ump sum .  .  .  ?  I t  seems t o us 
t hat  t hi s whol e must  be t he t ot al  of  what  t he var i ous 
i nvol unt ar y sel l er s have t o sel l  and not  t he undi v i ded f ee whi ch 
t he condemnor  i s seeki ng t o acqui r e. " ) ;  St at e Hi ghway Dep' t  v.  
Thomas,  154 S. E. 2d 812,  816 ( Ga.  Ct .  App.  1967)  ( " [ W] her e t her e 
ar e separ at e i nt er est s t o be condemned,  t he j ur y,  i n ar r i v i ng at  
j ust  and adequat e compensat i on,  i s  not  onl y  aut hor i zed but  
r equi r ed t o consi der  t he val ue whi ch t he t hi ng t aken has t o t he 
r espect i ve owner s of  t he i nt er est s bei ng condemned.   I f  j ust  and 
adequat e compensat i on t o t he owner s of  t he var i ous i nt er est s i n 
t he l and bei ng condemned r equi r es t hat  t he t ot al  compensat i on 
exceed t he val ue of  t he l and,  t hi s  pr esent s no 
di f f i cul t y .  .  .  . " ) .    
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¶46 I n cont r ast ,  an equal  or  gr eat er  number  of  cour t s do 

not  depar t  f r om t he uni t  r ul e when t he aggr egat e val ue of  

par t i al  i nt er est s i n pr oper t y exceeds t he f ai r  mar ket  val ue of  

an undi v i ded i nt er est . 32  The r at i onal e f or  appl y i ng t he uni t  

                                                                                                                                                             
See al so 4 Ni chol s,  supr a not e 3,  § 12. 05[ 2]  ( " I t  

has .  .  .  been i nt i mat ed t hat  wher e t he undi v i ded f ee r ul e 
oper at es t o t he pr ej udi ce of  t he i nt er est  of  t he condemnee i t  
mi ght  be consi der ed unconst i t ut i onal . "  ( c i t i ng Lat r obe) ) .    

32 See,  e. g. ,  Uni t ed St at es v.  6. 45 Acr es of  Land,  409 F. 3d 
139,  141,  147- 49 ( 3d Ci r .  2005)  ( agr eei ng wi t h t he Uni t ed St at es 
t hat  t he di st r i c t  cour t  had er r ed i n f ai l i ng t o appl y t he uni t  
r ul e;  concl udi ng t hat  t he di st r i ct  cour t ' s  er r or  was not  
har ml ess because i t  was " qui t e l i kel y t hat  t he sum of  t he 
Di st r i ct  Cour t ' s  i ndependent  awar ds——i t s assessment  of  ' t he 
val ue of  t he separ at e i nt er est s ' ——subst ant i al l y  exceeded t he 
val ue of  t he whol e" ) ;  Uni t ed St at es v.  131. 68 Acr es of  Land,  695 
F. 2d 872,  975 ( 5t h Ci r .  1983)  ( " [ T] he di v i s i on of  a f ee i nt o 
separ at e i nt er est s cannot  i ncr ease t he amount  of  compensat i on 
t hat  t he condemnor  has t o pay f or  t he t aki ng of  t he f ee. " ) ;  
Nebr aska v.  Uni t ed St at es,  164 F. 2d 866,  868 ( 8t h Ci r .  1947)  
( " The [ uni t ]  r ul e mani f est l y  i s not  wi t hout  har dshi ps i n 
pr act i cal  oper at i on,  but  never t hel ess t he guar ant ee of  t he Fi f t h 
Amendment  i s r egar ded as bei ng sat i sf i ed gener al l y wher e t he 
cash val ue of  pr oper t y t aken i n f ee i s subst i t ut ed f or  i t  and 
t he cash i s al l ocat ed or  appor t i oned among t he r espect i ve 
est at es or  i nt er est s on t he basi s of  t hei r  r el at i ve val ues. " ) ;  
Count y of  Cl ar k v.  Sun St at e Pr ops. ,  Lt d. ,  72 P. 3d 954,  958- 60 
( Nev.  2003)  ( st at i ng t hat  under  t he undi v i ded- f ee r ul e,  " t he 
di v i s i on of  a f ee i nt o separ at e i nt er est s cannot  i ncr ease t he 
amount  of  compensat i on t hat  t he condemnor  has t o pay f or  t he 
t aki ng of  t he f ee" ;  concl udi ng t hat  a Nevada st at ut e codi f i ed 
t he undi v i ded f ee r ul e,  whi ch i s consi st ent  wi t h t he 
const i t ut i on) ;  Har co Dr ug,  I nc.  v.  Not sl a,  I nc. ,  382 So. 2d 1,  6 
( Al a.  1980)  ( " The t ot al  awar d st ands i n pl ace of  t he l and,  and 
t he owner s of  each i nt er est  may r ecover  out  of  t he awar d t he 
same pr opor t i onat e i nt er est  whi ch t hey had i n t he l and 
condemned.  .  .  .   [ W] her e,  as appear s t o be t he case her e,  t he 
t ot al  awar d i s i nadequat e t o f ul l y  compensat e bot h t he l essee 
and l essor ,  t he i nadequacy,  or  l oss,  must  be shar ed by bot h t he 
l essee and l essor  accor di ng t o t hei r  pr opor t i onat e i nt er est s i n 
t he est at e. " ) ;  Hughes v.  Ci t y of  Ci nci nnat i ,  195 N. E. 2d 552,  556 
( Ohi o 1964)  ( " Undoubt edl y,  def endant  c i t y shoul d onl y have t o 
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r ul e under  t hese ci r cumst ances i s t hat  t he condemnor ,  

r epr esent i ng t he publ i c,  shoul d not  pay a t ot al  sum t o al l  t he 

                                                                                                                                                             
pay t he val ue of  t he l and appr opr i at ed,  even t hough t hat  val ue 
may be l ess t han t he aggr egat e val ues of  t he i nt er est s i n t hat  
l and. " ) ;  St at e Hi ghway Comm' n v.  Bur k,  265 P. 2d 783,  798- 800 
( Or .  1954)  ( hol di ng t hat  al t hough t he const i t ut i on may not  
r equi r e t he val uat i on of  condemned pr oper t y t o be i n a l ump sum,  
" [ t ] he ver y gr eat  wei ght  of  aut hor i t y est abl i shes t hat  t he 
const i t ut i on per mi t s val uat i on i n t hat  manner " ;  r ef usi ng t o 
r ecogni ze " any r ul e t hat  t he separ at e amount s appor t i oned t o t he 
owner s of  di f f er ent  i nt er est s may exceed t he mar ket  val ue of  t he 
whol e" ) ;  Cor nel l - Andr ews Smel t i ng Co.  v.  Bost on & Pr ovi dence 
R. R.  Cor p. ,  95 N. E.  887,  889 ( Mass.  1911)  ( " [ N] o cont r act s 
bet ween t he owner s of  di f f er ent  i nt er est s i n t he l and can af f ect  
t he r i ght  of  t he gover nment  t o t ake t he l and f or  publ i c use,  or  
obl i ge i t  t o pay by way of  compensat i on mor e t han t he ent i r e 
val ue of  t he l and as a whol e. "  ( c i t at i on omi t t ed) ) ;  J. J.  
Newber r y Co.  v.  Ci t y of  E.  Chi cago,  441 N. E. 2d 39,  43 ( I nd.  Ct .  
App.  1982)  ( " Newber r y c i t es sever al  cases f r om ot her  
j ur i sdi ct i ons i n suppor t  of  t he pr oposi t i on t hat  t he combi ned 
val ue of  a l easehol d i nt er est  and a r ever si onar y i nt er est  may 
exceed t he f ai r  mar ket  val ue of  t he pr oper t y as a whol e.   
However ,  t hi s Cour t  need l ook no f ur t her  t han t he unambi guous 
di r ect i ves of  t he I ndi ana Supr eme Cour t  whi ch st at ed:  ' For  t he 
pur poses of  condemnat i on pr oceedi ngs,  t he val ue of  al l  t he 
i nt er est s or  est at es i n a s i ngl e par cel  of  l and cannot  exceed 
t he val ue of  t he pr oper t y as a whol e,  and t hat  when t he val ue of  
t he pr oper t y as a uni t  i s  pai d t o t he var i ous owner s,  or  i nt o 
cour t  f or  t hem,  t he const i t ut i onal  r equi r ement s ar e f ul l y 
met  .  .  .  . ' "   ( quot i ng St at e v.  Mont gomer y Ci r cui t  Cour t ,  157 
N. E. 2d 577,  578 ( I nd.  1959) ) ) ;  New Jer sey Spor t s & Exposi t i on 
Aut h.  v.  Bor ough of  E.  Rut her f or d,  348 A. 2d 825,  829- 30 ( N. J.  
App.  1975)  ( not i ng t hat  some j ur i sdi ct i ons r ecogni ze an 
except i on t o t he uni t  r ul e " when t he aggr egat e val ue of  t he 
separ at e i nt er est s exceeds t he val ue of  t he unencumber ed f ee" ;  
hol di ng t hat  t he New Jer sey cour t s do not  r ecogni ze such an 
except i on) ;  Fr ankf ur t  v.  Texas Tur npi ke Aut h. ,  311 S. W. 2d 261,  
267 ( Tex.  Ct .  App.  1958)  ( " [ T] he val ue of  t he pr oper t y t aken i s 
al l  t hat  t he condemnor  must  pay,  and t hi s val ue cannot  be 
i ncr eased by any cont r act s or  di st r i but i on among t he di f f er ent  
per sons owni ng i nt er est s i n i t ;  .  .  .  t he sum of  al l  t he par t s 
can not  exceed t he whol e. " ) .    
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owner s t hat  exceeds t he t ot al  f ai r  mar ket  val ue of  t he pr oper t y 

wer e t he pr oper t y hel d by one per son.    

¶47 I n Gr een Bay Br oadcast i ng Co.  v.  Redevel opment  

Aut hor i t y of  Gr een Bay,  116 Wi s.  2d 1,  342 N. W. 2d 27 ( 1983) ,  we 

st at ed t hat  al t hough par t i al  owner s ar e const i t ut i onal l y 

ent i t l ed t o j ust  compensat i on,  " cont r act s bet ween t he owner s of  

di f f er ent  i nt er est s i n t he l and shoul d not  be per mi t t ed t o 

r esul t  i n a t ot al  sum whi ch i s i n excess of  t he whol e val ue of  

t he undi v i ded f ee. " 33  Thi s l anguage i n t he Gr een Bay 

Br oadcast i ng deci s i on cannot  be r econci l ed wi t h t he VFW' s 

posi t i on t hat  compensat i on shoul d be awar ded f or  t he t aki ng of  

i t s  l easehol d i nt er est  when t he undi v i ded pr oper t y has no val ue.   

Gr een Bay Br oadcast i ng i s al so i nconsi st ent  wi t h t he cases f r om 

ot her  st at es hol di ng t hat  t he condemnor  must  pr ovi de 

compensat i on suf f i c i ent  t o i ndemni f y each par t i al  owner  of  r eal  

pr oper t y even when t he t ot al  pai d exceeds t he f ai r  mar ket  val ue 

of  t he undi v i ded pr oper t y.   Gr een Bay Br oadcast i ng i s consi st ent  

wi t h t he cases f r om many ot her  j ur i sdi ct i ons hol di ng t hat  t he 

uni t  r ul e shoul d be appl i ed even when t he aggr egat e f ai r  mar ket  

val ue of  par t i al  i nt er est s i n pr oper t y exceeds t he t ot al  val ue 

of  an undi v i ded i nt er est .    

¶48 The VFW i mpl i c i t l y  i nvi t es t hi s cour t  t o r econsi der  

t he anal ysi s i n Gr een Bay Br oadcast i ng and t o wi t hdr aw l anguage 

r el at i ng t o t he uni t  r ul e f r om t hat  opi ni on.   The cour t  of  

                                                 
33 Gr een Bay Br oad.  Co.  v.  Redev.  Aut h.  of  Gr een Bay,  116 

Wi s.  2d 1,  11,  342 N. W. 2d 27 ( 1983)  ( emphasi s added) .    
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appeal s,  whi ch hel d i n t he VFW' s f avor ,  di scussed Gr een Bay 

Br oadcast i ng but  di d not  di scuss t he r el evant  l anguage we set  

f or t h above. 34   

¶49 Cour t s shoul d not  appl y t he uni t  r ul e r obot i cal l y as 

St epf or d j udges. 35  Depar t ur e f r om t he uni t  r ul e may be made i n 

r ar e and except i onal  c i r cumst ances.   The i nst ant  case,  however ,  

does not  pr esent  a r ar e and except i onal  s i t uat i on j ust i f y i ng 

depar t ur e f r om t he uni t  r ul e set  f or t h i n Gr een Bay 

Br oadcast i ng. 36  Many cases have appl i ed t he uni t  r ul e t o 

condemnat i on of  t he l essor ' s and l essee' s i nt er est s.   We f ol l ow 

t he uni t  r ul e i n t he pr esent  case f or  sever al  r easons.    

                                                 
34 See Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn 

War s of  t he U. S.  v.  Redev.  Aut h.  of  Mi l waukee,  2008 WI  App 24,  
¶15,  307 Wi s.  2d 518,  746 N. W. 2d 536.  

35 See I r a Levi n,  The St epf or d Wi ves ( 1972) ,  i n whi ch r obot s  
ar e pr ef er r ed t o human bei ngs.  

36 The di ssent  i ncor r ect l y asser t s t hat  t hi s cour t  has 
r ecogni zed except i ons t o t he uni t  r ul e i n Luber  v.  Mi l waukee 
Count y,  47 Wi s.  2d 271,  177 N. W. 2d 380 ( 1970) ;  Maxey v.  Redev.  
Aut h.  of  Raci ne,  94 Wi s.  2d 375,  288 N. W. 2d 794 ( 1980) ;  and 
Gr een Bay Redev.  Aut h.  v.  Bee Fr ank,  I nc. ,  120 Wi s.  2d 402,  355 
N. W. 2d 240 ( 1984) .   See di ssent ,  ¶¶112- 120.  

The Luber  deci s i on r el at es t o an owner ' s l oss of  r ent al  
i ncome r esul t i ng f r om an i mpendi ng t aki ng and does not  ment i on 
t he uni t  r ul e.   Maxey hel d i n r el evant  par t  t hat  a l essee of  
pr oper t y may be ent i t l ed t o compensat i on i n a t aki ngs case and 
t hat  j ust  compensat i on i s det er mi ned accor di ng t o t he uni t  r ul e.   
See Maxey,  94 Wi s.  2d at  400- 01.   The Bee Fr ank case hel d t hat  
t he uni t  r ul e i s not  appl i cabl e " i n det er mi ni ng ent i t l ement  t o 
l i t i gat i on expenses [ under  Wi s.  St at .  § 32. 28( 3) ] , "  Bee Fr ank,  
120 Wi s.  2d at  414,  and di d not  addr ess t he manner  of  
det er mi ni ng j ust  compensat i on under  t he const i t ut i on.  
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¶50 Fi r st ,  t he uni t  r ul e st at ed i n Gr een Bay Br oadcast i ng  

pr ot ect s t he i nt er est s of  bot h t he publ i c and t he pr i vat e 

pr oper t y owner s i n t he i nst ant  case.   I t  compor t s wi t h t he 

pr i nci pl e t hat  j ust  compensat i on " means a compensat i on t hat  

woul d be j ust  i n r egar d t o t he publ i c,  as wel l  as i n r egar d t o 

t he i ndi v i dual  .  .  .  . " 37     

¶51 Under  t he uni t  r ul e,  t he publ i c pays t he f ul l  val ue of  

t he pr oper t y t hat  i t  t akes but  i s not  r equi r ed t o pay excess 

val ue at t r i but abl e t o cont r act s bet ween t he owner s of  di f f er ent  

i nt er est s i n t he pr oper t y. 38  Because emi nent  domai n t er mi nat es 
                                                 

37 Bauman v.  Ross,  167 U. S.  548,  570 ( 1897) .   See al so 
Uni t ed St at es v.  564. 54 Acr es of  Land,  441 U. S.  506,  512 ( 1979)  
( st at i ng t hat  quest i on of  j ust  compensat i on as f ol l ows:  " What  
compensat i on i s ' j ust '  bot h t o an owner  whose pr oper t y i s t aken 
and t o t he publ i c t hat  must  pay t he bi l l ?" )  ( quot i ng Uni t ed 
St at es v.  Commodi t i es Tr adi ng Cor p. ,  339 U. S.  121,  123 ( 1950) ) .     

38 See Gr een Bay Br oad.  Co.  v.  Redev.  Aut h.  of  Gr een Bay,  
116 Wi s.  2d 1,  11,  342 N. W. 2d 27 ( 1983)  ( " [ W] hen a t r act  of  l and 
i s t aken by emi nent  domai n,  as t he l and i t sel f  i s  t aken by a 
par amount  t i t l e r at her  t han t he separ at e est at es of  di f f er ent  
per sons havi ng i nt er est s i n t he l and,  t he compensat i on awar ded 
i s f or  t he l and i t sel f  .  .  .  .   The publ i c pays what  t he l and i s 
wor t h .  .  .  . "  ( quot i ng Ni chol s on Emi nent  Domai n) ) ;  Uni t ed 
St at es v.  499. 472 Acr es of  Land,  701 F. 2d 545,  549 ( 5t h Ci r .  
1983)  ( st at i ng t hat  t he uni t  r ul e i s " [ c] onsi st ent  wi t h t h[ e]  
t heor y .  .  .  t hat  t he gover nment  shoul d not  have t o pay mor e f or  
t he pr oper t y t han i t  i s  wor t h" ) .   

See al so Wal gr een Co.  v.  Ci t y of  Madi son,  2008 WI  80,  ¶48,  
311 Wi s.  2d 158,  752 N. W. 2d 687 ( expl ai ni ng t hat  when t he val ue 
of  l and i s assessed f or  t ax pur poses,  " [ a]  l ease never  i ncr eases 
t he mar ket  val ue of  r eal  pr oper t y r i ght s t o t he f ee si mpl e 
est at e.   Any pot ent i al  val ue i ncr ement  i n excess of  a f ee s i mpl e 
est at e i s at t r i but abl e t o t he par t i cul ar  l ease cont r act ,  and 
even t hough t he r i ght s may l egal l y ' r un wi t h t he l and, '  t hey 
const i t ut e cont r act  r at her  t han r eal  pr oper t y r i ght s. "  ( quot i ng 
Appr ai sal  I nst i t ut e,  The Appr ai sal  of  Real  Est at e 473 ( 12t h ed.  
2001) ) ) .  
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l eases, 39 t he ent i r e f ee s i mpl e est at e ( as i f  not  l eased)  i s what  

t he condemnor  i s pur chasi ng.   The f ee si mpl e est at e i s val ued 

under  t he uni t  r ul e.   Thi s val uat i on equi t abl y bal ances pr oper t y 

owner s '  i nt er est  i n r ecei v i ng compensat i on agai nst  t he publ i c ' s  

i nt er est  i n payi ng a f ai r ,  r easonabl e amount  f or  pr oper t y 

acqui r ed by emi nent  domai n.  

¶52 Second,  t he " f ai r ness awar d"  doct r i ne adopt ed by t he 

cour t  of  appeal s conf l i c t s wi t h t he pr i nci pl e t hat  damages 

l acki ng a di r ect  r el at i onshi p t o t he f ai r  mar ket  val ue ar e 

i nci dent al  or  consequent i al  damages and ar e not  consi der ed when 

det er mi ni ng j ust  compensat i on under  t he const i t ut i on. 40  Under  

t he cour t  of  appeal s '  deci s i on,  i f  t he f ai r  mar ket  val ue of  t he 

pr oper t y i n condemnat i on i s not  enough t o pay t he l essee,  t he 

condemnor  must  pay mor e f or  t he pr oper t y t han i t  i s  wor t h.   The 

r esul t  of  t he f ai r ness awar d doct r i ne i s t hat  t he condemnor  

becomes a guar ant or  of  a pr i vat e l ease i n l ow- t o- no- val ue l eased 

pr oper t y.   I n t he pr esent  case,  t he condemnor  woul d be i nsur i ng 

                                                 
39 See Wi s.  Mal l  Pr ops. ,  LLC v.  Younker s,  I nc. ,  2006 WI  95,  

¶26,  293 Wi s.  2d 573,  717 N. W. 2d 703 ( " [ C] ompl et e condemnat i on 
of  a pr oper t y t er mi nat es a l ease at t ached t o t hat  pr oper t y. " ) .  

40 Consequent i al  or  i nci dent al  damages ar e excl uded f r om 
emi nent  domai n val uat i on cases.   See,  e. g. ,  Rot t er  v.  Mi l waukee 
Count y Expr essway & Tr ansp.  Comm' n,  72 Wi s.  2d 553,  562- 63,  241 
N. W. 2d 440 ( 1976) ;  Ci t y of  Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2007 
WI  93,  ¶17 n. 16,  ¶21,  302 Wi s.  2d 599,  734 N. W. 2d 428 
( Roggensack,  J. ,  l ead op. ) .   

See al so Uni t ed St at es v.  Pet t y Mot or  Co. ,  327 U. S.  372,  
377- 78 ( 1946)  ( " [ E] v i dence of  l oss of  pr of i t s,  damage t o good 
wi l l ,  t he expense of  r el ocat i on and ot her  such consequent i al  
l osses ar e r ef used i n f eder al  condemnat i on pr oceedi ngs. " ) .  
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t he VFW' s sal e- l easeback busi ness deal  t hat  has gone bad.   I n 

ot her  wor ds,  under  t he f ai r ness doct r i ne,  t he condemnor  becomes 

l i abl e t o t he l essee f or  consequent i al ,  i nci dent al  damages 

associ at ed wi t h t he t er mi nat i on of  t he l ease,  above and beyond 

t he f ai r  mar ket  val ue of  t he pr oper t y.   Such a bai l out  by t he 

condemnor  i s not  aut hor i zed by st at ut e and i s not  r equi r ed by 

t he st at e const i t ut i on.  

¶53 Thi r d,  t he cour t  of  appeal s '  " f ai r ness awar d"  doct r i ne 

i s at  odds wi t h Wal gr een Co.  v.  Ci t y of  Madi son,  2008 WI  80,  311 

Wi s.  2d 158,  752 N. W. 2d 687.   I n Wal gr een,  t hi s cour t  hel d t hat  

f or  pur poses of  det er mi ni ng t he f ai r  mar ket  val ue of  t hat  r eal  

est at e f or  pr oper t y- t ax- assessment  pur poses,  a l ease f avor abl e 

t o t he l essor  di d not  i ncr ease t he mar ket  val ue of  t he f ee 

s i mpl e est at e. 41  The Wal gr een cour t  decl ar ed t hat  a busi ness 

ar r angement  ext r aneous t o t he l ease but  bui l t  i nt o t he r ent al  

agr eement  r ef l ect s a busi ness- cont r act ual  ar r angement ,  not  r eal  

pr oper t y val ue. 42   

¶54 I n t he i nst ant  case,  VFW' s l ease i s a l ease 

unf avor abl e t o t he l essor .   The VFW r ef er s t o t he l ease as a 

" negat i ve l ease"  because i t  " encumber s r at her  t han enhances t he 

val ue of  t he f ee. " 43  When t he negat i ve l ease i s r el at i vel y l ong 

                                                 
41 Wal gr een Co. ,  311 Wi s.  2d 158,  ¶3.  

42 I d. ,  ¶¶65- 66.  

43 Br i ef  and Appendi x of  t he Ci t y of  Mi l waukee Post  No.  2874 
Vet er ans of  For ei gn War s of  t he Uni t ed St at es Pl ai nt i f f -
Appel l ant  at  16.  
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and r ent al  val ues have subst ant i al l y  i ncr eased si nce t he 

begi nni ng of  t he l ease t er m,  t he l essee' s shar e of  a 

condemnat i on awar d may exhaust  t he ent i r e awar d.   Maxey,  94 

Wi s.  2d at  401.   Maxey does not ,  however ,  suppor t  abandonment  of  

t he uni t  r ul e.   

¶55 The VFW' s negat i ve l ease does not  pr esent  a usual  

negat i ve l ease.   The VFW l ease,  l i ke t he Wal gr een l ease,  

r ef l ect s a busi ness ar r angement .   The VFW' s sweet hear t  sal e- and-

l easeback busi ness ar r angement  r ef l ect s a busi ness- cont r act ual  

ar r angement ,  and accor di ng t o Wal gr een,  shoul d not  be consi der ed 

i n det er mi ni ng t he f ai r  mar ket  val ue of  t he f ee s i mpl e est at e.    

¶56 The cour t  of  appeal s deci s i on woul d change Wi sconsi n 

l aw so t hat  a l essor ' s separ at e r eal  pr oper t y i nt er est  and t he 

l essee' s separ at e l easehol d i nt er est  woul d be val ued separ at el y  

f or  condemnat i on pur poses.   Such an appr oach i gnor es t he f act  

t hat  t he uni t  r ul e and t he st at ut es and case l aw pr ovi di ng f or  

t he val uat i on of  t he f ai r  mar ket  val ue of  a f ee s i mpl e i nt er est  

i n r eal  pr oper t y;  i gnor es t he f act  t hat  i n condemnat i on 

pr oceedi ngs a l ease i s t er mi nat ed and t he l essor  and l essee 

al l ocat e t he sum pai d f or  t he t ot al  f ee est at e unl ess t he l ease 

pr ovi des ot her wi se;  and i gnor es t he f act  t hat  a busi ness-

                                                                                                                                                             
See al so Wal gr een Co. ,  311 Wi s.  2d 158,  ¶97 n. 9 

( Abr ahamson,  C. J. ,  concur r i ng)  ( " I f  t he r ent  and/ or  t er ms of  t he 
l ease ar e f avor abl e t o t he t enant  ( or  l essee) ,  t he val ue of  t he 
l eased f ee i nt er est  wi l l  usual l y  be l ess t han t he val ue of  t he 
f ee s i mpl e i nt er est ,  r esul t i ng i n a posi t i ve l easehol d 
i nt er est . "  ( quot i ng Appr ai sal  I nst i t ut e,  The Appr ai sal  of  Real  
Est at e 82 ( 12t h ed.  2001) ) .  
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cont r act ual  ar r angement  bet ween t he par t i es bui l t  i nt o t he 

r ent al  agr eement  does not  get  val ued i n cal cul at i ng t he f ai r  

mar ket  val ue of  t he condemned pr oper t y.          

¶57  Four t h,  al t hough t he uni t  r ul e admi t t edl y may l eave a 

l essee vul ner abl e t o i nj ur y when t he l essor  f ai l s——as t he 

l essor s i n t he pr esent  case appar ent l y f ai l ed——t o mai nt ai n 

pr oper t y i n a val uabl e st at e pr i or  t o a condemnat i on,  a l essee 

may obt ai n by cont r act  t he pr ot ect i ons not  af f or ded by t he 

const i t ut i on.    

¶58 Al t hough " compl et e condemnat i on of  a pr oper t y 

t er mi nat es a l ease at t ached t o t hat  pr oper t y, " 44 t he l essee and 

l essor  never t hel ess " may cont r act  f or  t hei r  r i ght s and 

obl i gat i ons i n t he event  of  condemnat i on. " 45  Fur t her mor e,  " [ t ] he 

t er mi nat i on of  a l ease woul d not  or di nar i l y  be expect ed t o 

ext i ngui sh an exi st i ng cause of  act i on f or  a br each of  t he 

l ease. " 46  Cont r act  l aw of f er s t ool s wi t h whi ch a l essee may 

                                                 
44 Wi s.  Mal l  Pr ops. ,  293 Wi s.  2d 573,  ¶26.  

45 I d.  

I n Maxey,  94 Wi s.  2d at  383,  al t hough t he l ease bet ween 
Maxey and t he l essor s pr ovi ded t hat  Maxey' s i nt er est  i n t he 
l ease t er mi nat ed upon t he t aki ng of  t he pr oper t y,  t he cour t  
concl uded t hat  t he l ease pr ovi s i on t er mi nat ed t he l i abi l i t i es of  
t he l essor  and l essee but  di d not  f or f ei t  Maxey' s r i ght  t o shar e 
i n t he compensat i on awar d.   A l ease may bar  a l essee f r om 
shar i ng i n t he pr oceeds of  a condemnat i on awar d.  Such a 
condemnat i on c l ause i s a negot i at ed appor t i onment  of  a r i sk 
bet ween a l essor  and a l essee.   Van Ast en v.  Dep' t  of  Tr ansp. ,  
214 Wi s.  2d 135,  138,  571 N. W. 2d 420 ( Ct .  App.  1997) .  

46 Wi s.  Mal l  Pr ops. ,  293 Wi s.  2d 573,  ¶34.    
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guar d agai nst  i nj ur y r esul t i ng f r om t he l essor ' s f ai l ur e t o 

mai nt ai n t he pr oper t y pr i or  t o a condemnat i on. 47   

¶59 The VFW pr ot est s t hat  i t  di d commence an act i on 

agai nst  t he l essor s f or  br each of  t he l ease agr eement  i n t he 

pr esent  case.   Accor di ng t o t he VFW,  t hat  act i on was di smi ssed 

on t he gr ound t hat  t he VFW l ost  t he r i ght  t o sue t he l essor s 

once t he pr oper t y had been condemned.   Dur i ng or al  ar gument  t o 

t hi s cour t ,  counsel  f or  t he VFW cont ended t hat  t he Redevel opment  

Aut hor i t y ' s act i ons condemni ng t he pr oper t y cut  of f  t he VFW' s 

abi l i t y  t o r ecover  f r om t he l essor s who al l egedl y had vi ol at ed 

t he l ease i n al l owi ng t he pr oper t y t o det er i or at e.   Counsel  f or  

t he VFW ar gued as f ol l ows:    

I f  t he [ Redevel opment  Aut hor i t y]  want s t o appl y t he 
uni t  r ul e,  t hat ' s f i ne——j ust  so l ong as t he [ VFW]  
r et ai ns t he r i ght  t o sue t he def aul t i ng l essor .   But  
t her e' s a combi nat i on of  r ul es her e.   Ther e' s t he uni t  
r ul e,  and t hen t he r ul e t hat  i n condemnat i on,  t he 
condemnat i on t er mi nat es t he obl i gat i ons bet ween t he 
l essor  and t he l essee.   [ The ci r cui t  cour t ]  di smi ssed 
[ t he VFW' s]  case [ agai nst  t he l essor s] .  .  .  .  I  i nvi t e 
you t o exami ne t hat  r ecor d car ef ul l y,  because i t  i s  
t r ue t hat  a st r i ct  appl i cat i on of  t he uni t  r ul e i s  
accept abl e j ust  so l ong as you don' t  enf or ce t he 
col l at er al  r ul e whi ch pr event s t he l essee ( i n t hi s 
case)  f r om sui ng t he l essor  f or  an obvi ous br each of  
l ease.   But  t hat  happened i n t hi s case.        

 ¶60 The VFW' s account  of  i t s  pr i or  l awsui t  agai nst  t he 

l essor s,  however ,  does not  t el l  t he f ul l  s t or y.   The ci r cui t  

                                                 
47 See Wi s.  Mal l  Pr ops. ,  293 Wi s.  2d 573,  ¶30 ( " [ M] ost  

conf l i c t s t hat  condemnat i on i mposes on t he l andl or d and t enant  
can be avoi ded by pr oper  pl anni ng.   I n t hi s r egar d,  t he most  
i mpor t ant  t ool  i s  educat ed negot i at i on and dr af t i ng of  t he l ease 
cont r act . "  ( quot i ng 7A Ni chol s on Emi nent  Domai n 
§ 11. 06[ 1] [ a] ) ) .  
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cour t  di d not  di smi ss t he VFW' s act i on agai nst  t he l essor s on 

t he basi s st at ed by t he VFW.     

 ¶61 The VFW f i l ed a compl ai nt  agai nst  al l  t hr ee l essor s 

( Towne Met r opol i t an,  Mar quet t e Uni ver si t y,  and Mahar i shi  Vedi c 

Uni ver si t y) ,  al l egi ng t hat  t hey had " br eached t he l ease 

obl i gat i on t o mai nt ai n t he pr oper t y i n a condi t i on so t hat  i t  

wi l l  have a val ue on Febr uar y 28,  2001 [ t he dat e of  t he 

condemnat i on]  of  an amount  suf f i c i ent  t o compensat e t he VFW f or  

t he val ue of  i t s  l easehol d. " 48  The cour t  of  appeal s concl uded 

t hat  t he VFW' s compl ai nt  di d not  st at e a c l ai m upon whi ch r el i ef  

coul d be gr ant ed,  because t he l ease di d not  cont ai n t he 

pr ovi s i on t hat  t he VFW,  i n i t s compl ai nt ,  accused t he l essor s of  

br eachi ng. 49  The cour t  of  appeal s r ef used t o consi der  t he 

ar gument  t hat  t he VFW made on appeal  ( but  not  i n t he c i r cui t  

cour t )  t hat  t he l essor  had an obl i gat i on under  t he l ease t o 

mai nt ai n t he hot el  bui l di ng and t hat  Mahar i shi  Vedi c Uni ver si t y 

br eached t hi s obl i gat i on,  causi ng t he condemnat i on. 50   

                                                 
48 Mi l waukee Ci t y Post  #2874 Vet er ans of  For ei gn War s of  t he 

U. S.  v.  Mahar i shi  Vedi c Uni ver si t y,  I nc. ,  No.  2006AP1039,  
unpubl i shed sl i p op. ,  ¶5 ( Wi s.  Ct .  App.  Mar ch 1,  2007) .    

The cour t  of  appeal s '  deci s i on i n t hi s unpubl i shed case 
const i t ut es a f act  t hat  t he Redevel opment  Aut hor i t y cont ends i s 
r el evant  t o t he case pr esent l y on r evi ew.   We ci t e t o t he cour t  
of  appeal s '  unpubl i shed opi ni on i n or der  t o exami ne t he 
Redevel opment  Aut hor i t y ' s f act ual  c l ai ms.   We do not  c i t e t o t he 
opi ni on as pr ecedent .    

49 Mi l waukee Ci t y Post  #2874 Vet er ans of  For ei gn War s of  t he 
U. S.  v.  Mahar i shi  Vedi c Uni ver si t y,  I nc. ,  No.  2006AP1039,  
unpubl i shed sl i p op. ,  ¶¶15,  21 ( Wi s.  Ct .  App.  Mar .  1,  2007) .    

50 I d. ,  ¶¶16- 18.    
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¶62 The cour t  of  appeal s i n t hat  case expl i c i t l y  decl i ned 

t o det er mi ne whet her  t he condemnat i on had af f ect ed t he VFW' s 

r i ght  t o br i ng an act i on agai nst  t he l essor s f or  br each of  t he 

l ease.   I t  st at ed t hat  i n l i ght  of  i t s  concl usi on t hat  t he VFW 

f ai l ed t o st at e a c l ai m f or  br each of  cont r act  i n t he f i r st  

i nst ance,  t he cour t  of  appeal s had no need t o det er mi ne whet her  

t he VFW coul d br i ng a br each- of - cont r act  act i on agai nst  t he 

l essor s not wi t hst andi ng t he condemnat i on. 51  Accor di ngl y,  t he 

cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  j udgment  and 

or der s di smi ssi ng t he VFW' s act i on agai nst  t he l essor s.  

¶63 The VFW' s basi c poi nt  i s  t hat  i f  t he VFW i s  deni ed t he 

r i ght  t o pr ove t he f ai r  mar ket  val ue of  i t s  l easehol d i nt er est  

when t he VFW has been bar r ed f r om pr oceedi ng agai nst  t he l essor s 

f or  br each of  t he l ease,  an unconst i t ut i onal  t aki ng has 

occur r ed.   We di sagr ee wi t h t he VFW.   The VFW was not  bar r ed 

f r om sui ng t he l essor  f or  damages.   The VFW,  a l ong t er m l essee,  

i s aski ng t he condemnor  t o shi el d i t  f r om deval uat i on of  i t s  

i nt er est  and t o pl ace i t  i n a bet t er  posi t i on t han a l essor -

owner .    

¶64 I n ef f ect  t he VFW i s aski ng t he Redevel opment  

Aut hor i t y t o pr ot ect  t he VFW agai nst  t he l oss of  i t s  sal e pr i ce 

of  t he r eal  est at e,  whi ch was payabl e over  many year s t hr ough a 

f avor abl e l ease.  The VFW agr eed t o t he sal e and l easeback 

ar r angement ,  assumed t he possi bi l i t y  of  t ot al  l oss,  and di d not  

pr ot ect  i t sel f  agai nst  di mi nut i on of  val ue of  t he pr oper t y and 

                                                 
51 I d. ,  ¶22.    
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condemnat i on.   Equi t y does not  r equi r e a condemnor  t o i ndemni f y 

t he VFW agai nst  t he r i sk i t  under t ook:  t hat  t he val ue of  i t s  

l easehol d i nt er est  woul d not  equal  t he sal e pr i ce of  i t s  

i nt er est  i n t he r eal  est at e.   Mandat or y i ndemni f i cat i on t hr ough 

condemnat i on f or  a " l ost  pur chase pr i ce"  woul d be cont r ar y t o 

t he pr i nci pl e t hat  cont r act i ng par t i es ar e f r ee and abl e t o 

al l ocat e economi c r i sk.    

¶65 We agr ee wi t h t he Supr eme Cour t  of  Massachuset t s,  

whi ch has st at ed t hat  i t  i s  not  r easonabl e t hat  " l osses ar i s i ng 

f r om t he f ai l ur e of  [ pr i vat e]  cont r act s whi ch ot her wi se mi ght  

f ur ni sh gr ounds of  damage bet ween t he i ndi v i dual  par t i es,  shoul d 

measur e t he compensat i on t o be r ender ed f or  t he pr oper t y so 

t aken. " 52  A condemnat i on pr oceedi ng cannot  be used i n t hese 

ci r cumst ances t o r ecover  damages t hat  coul d have been det er mi ned 

by cont r act  bet ween t he par t i es.     

 ¶66 I n sum,  t he VFW' s f ai l ur e t o r ecover  f r om t he l essor s 

f or  t he l essor s '  f ai l ur e t o mai nt ai n t he pr oper t y i s not  r el at ed 

t o t he condemnat i on.   The VFW' s l oss di d not  r esul t  f r om t he 

appl i cat i on of  t he r ul e t hat  compl et e condemnat i on of  a pr oper t y 

t er mi nat es a l ease at t ached t o t hat  pr oper t y and t hat  t he uni t  

r ul e gover ns f ai r  mar ket  val ue.   The VFW' s l oss mi ght  have been 

r ecover ed i n an act i on agai nst  t he l essor s f or  damages f or  

br each of  t he l ease;  t hi s act i on f ounder ed because t he VFW,  when 

pr oceedi ng i n t he c i r cui t  cour t ,  di d not  pl ead or  ar gue t hat  t he 

                                                 
52 Cor nel l - Andr ews Smel t i ng Co.  v.  Bost on & Pr ovi dence R. R.  

Cor p. ,  95 N. E.  887,  889 ( 1911) .    
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l essor s had br eached any l ease pr ovi s i on t hat  r equi r ed t he 

l essor s t o mai nt ai n t he pr emi ses.    

 ¶67 Fi f t h,  t he VFW er r s i n r el y i ng upon Bost on Chamber  of  

Commer ce v.  Ci t y  of  Bost on,  217 U. S.  189 ( 1910) ,  st at i ng i n par t  

t hat  " t he quest i on i s,  What  has t he owner  l ost ? not ,  What  has 

t he t aker  gai ned?" 53  Rel i ance on Bost on Chamber  of  Commer ce i s 

not  per suasi ve under  t he c i r cumst ances of  t he pr esent  case.     

¶68 I n Bost on Chamber  of  Commer ce,  t he Ci t y of  Bost on l ai d 

out  a publ i c st r eet  on a par cel  of  l and owned by t he Bost on 

Chamber  of  Commer ce.   The par cel  was al r eady subj ect  t o an 

easement  of  way,  l i ght ,  and ai r  benef i t t i ng t he Cent r al  Whar f  

                                                 
53 Bost on Chamber  of  Commer ce v.  Ci t y of  Bost on,  217 U. S.  

189,  195 ( 1910) .   

Sever al  Wi sconsi n cases r epeat  t he l anguage i n Bost on 
Chamber  of  Commer ce st at i ng t hat  j ust  compensat i on i s based on 
what  t he owner  has l ost ,  not  what  t he condemnor  has gai ned.   
None of  t hese cases i nvol ves condemnat i on of  pr oper t y wi t h 
mul t i pl e owner s or  t he uni t  r ul e.   See Vol br echt  v.  St at e 
Hi ghway Comm' n,  31 Wi s.  2d 640,  647,  143 N. W. 2d 429 ( 1966)  
( hol di ng t hat  a j ur y i nst r uct i on was i n er r or  i nsof ar  as i t  
i mpl i ed t hat  " damages may be awar ded f or  val ue cr eat ed by t he 
t aki ng and i t s pr ospect i ve use i n t he i mpr ovement .   Just  
compensat i on i s what  t he owner  has l ost ,  not  what  t he condemnor  
has gai ned. "  ( c i t i ng Ni chol s on Emi nent  Domai n) ) ;  Besnah v.  Fond 
du Lac,  35 Wi s.  2d 755,  758,  151 N. W. 2d 725 ( 1967)  ( r el at i ng t o 
an owner ' s l oss i n a par t i al  t aki ng case ( c i t i ng Vol br echt ) ) ;  
Luber  v.  Mi l waukee Count y,  47 Wi s.  2d 271,  279,  177 N. W. 2d 380 
( 1970)  ( r el at i ng t o an owner ' s l oss of  r ent al  i ncome r esul t i ng 
f r om an i mpendi ng t aki ng ( quot i ng Vol br echt  and ci t i ng Besnah) ) .    

The cour t  of  appeal s r el i ed upon t he l anguage i n Bost on 
Chamber  of  Commer ce i n hol di ng f or  t he VFW i n t he pr esent  case.   
See Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s of  
t he U. S.  v.  Redev.  Aut h.  of  Mi l waukee,  2008 WI  App 24,  ¶26,  307 
Wi s.  2d 518,  746 N. W. 2d 536.  
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and Wet  Dock Cor por at i on,  as wel l  as subj ect  t o a mor t gage,  

i t sel f  subj ect  t o t he easement ,  benef i t i ng Bost on Fi ve Cent s 

Savi ngs Bank.   An unencumber ed i nt er est  i n t he par cel  woul d have 

been wor t h appr oxi mat el y $60, 000.   The l ayi ng out  of  t he publ i c 

st r eet ,  however ,  r esul t ed i n mi ni mal  damage t o t he owner s.   The 

f ee was wor t h l i t t l e,  bei ng r est r i ct ed by t he easement ,  and t he 

hol der  of  t he easement  " l ost  not hi ng by t he super posi t i on of  a 

publ i c easement  upon i t s own. " 54   

¶69 The t hr ee pr oper t y owner s ( Bost on Chamber  of  Commer ce,  

Cent r al  Whar f ,  and t he Bank)  want ed t o val ue t he par cel  as i f  

unencumber ed so t hat  Bost on woul d have t o pay $60, 000 t o t he 

pr oper t y owner s t o di v i de among t hemsel ves.   The pr oper t y owner s 

cont ended t hat  t hey wer e ent i t l ed t o r ecover  t he f ul l  val ue of  

an undi v i ded i nt er est  i n t he l and t hat  was t aken,  

not wi t hst andi ng t hei r  act ual  l oss,  st i pul at ed t o be onl y $5, 000.       

¶70 Just i ce Ol i ver  Wendel l  Hol mes,  wr i t i ng f or  t he Uni t ed 

St at es Supr eme Cour t ,  st at ed t hat  " t he quest i on i s,  What  has t he 

owner  l ost ? not ,  What  has t he t aker  gai ned?" 55  The l oss t hat  t he 

owner s sought  t o r ecover  was " of  t heor et i cal  cr eat i on,  suf f er ed 

by no one i n f act . " 56  Accor di ngl y,  t he Cour t  hel d t hat  t he 

owner s wer e ent i t l ed t o r ecover  no mor e t han t he $5, 000 r equi r ed 

t o compensat e t hem f or  t hei r  act ual  l oss,  despi t e t he l ar ger  

val ue of  an undi v i ded i nt er est  i n t he l and t hat  had been t aken.  

                                                 
54 Bost on Chamber  of  Commer ce,  217 U. S.  at  194.    

55 I d.  at  195.  

56 I d.  at  194.    
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The Cour t  st at ed:  " We r egar d i t  as ent i r el y pl ai n t hat  t he 

[ owner s]  wer e not  ent i t l ed,  as a mat t er  of  l aw,  t o have damages 

est i mat ed as i f  t he l and was t he sol e pr oper t y of  one 

owner .  .  .  .  " 57    

 ¶71 A mor e r ecent  Uni t ed St at es Supr eme Cour t  dec i s i on,  

Br own v.  Legal  Foundat i on of  Washi ngt on,  538 U. S.  216 ( 2003) ,  i s  

s i mi l ar  t o t he Bost on Chamber  of  Commer ce case.  Thi s case 

i nvol ved t he const i t ut i onal i t y of  I OLTA ( I nt er est  on Lawyer s '  

Tr ust  Account )  f unds,  whi ch t he Wi sconsi n Supr eme Cour t  has al so 

aut hor i zed.   I n Br own,  t he Washi ngt on Supr eme Cour t  had 

pr omul gat ed r ul es under  whi ch t he i nt er est  on a cer t ai n c l ass of  

l awyer s '  t r ust  account s was t r ansf er r ed t o t he Legal  Foundat i on 

of  Washi ngt on,  whi ch used t he i nt er est  f or  t ax- exempt ,  l aw-

r el at ed char i t abl e and educat i onal  pur poses. 58     

¶72 The Washi ngt on Supr eme Cour t ' s  r ul es f or bade l awyer s 

f r om pl aci ng a c l i ent ' s f unds i n t hese t r ust  account s under  

c i r cumst ances i n whi ch t he cl i ent ' s f unds coul d gener at e net  

i nt er est  f or  t he c l i ent ' s benef i t . 59  Onl y f unds t hat  coul d not  

gener at e net  i nt er est  f or  t he c l i ent  wer e t o be pl aced i n t r ust  

account s y i el di ng i nt er est  f or  t he use of  t he Legal  Foundat i on. 60   

                                                 
57 I d.  at  195.    

58 See Br own v.  Legal  Found.  of  Wash. ,  538 U. S.  216,  224- 25 
( 2003) .  

59 I d.  at  224- 25.  

60 I d.    
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 ¶73 The Uni t ed St at es Supr eme Cour t  assumed f or  pur poses 

of  deci di ng Br own t hat  t he Washi ngt on Supr eme Cour t ' s  pr ogr am 

amount ed t o a per  se t aki ng of  t he c l i ent s '  i nt er est  i n t hei r  

escr ow deposi t s. 61  The Cour t  t her ef or e t ur ned i t s at t ent i on t o 

det er mi ni ng whet her  any compensat i on was due t o c l i ent s under  

t he Just  Compensat i on Cl ause of  t he Fi f t h Amendment . 62 

 ¶74 The Cour t  concl uded i n Br own t hat  a c l i ent  was due 

zer o compensat i on f or  t he t aki ng.   The Cour t  quot ed and r el i ed 

upon " Just i ce Hol mes'  char act er i st i cal l y t er se st at ement " 63 i n 

Bost on Chamber  of  Commer ce " t hat  ' t he quest i on i s what  has t he 

owner  l ost ,  not  what  has t he t aker  gai ned. ' " 64  The Cour t  

concl uded t hat  al t hough t he condemnor  gai ned a l ot  of  money f r om 

t he pl an of  " condemni ng"  t he c l i ent s '  i nt er est ,  t he c l i ent s l ost  

not hi ng f r om t he t aki ng of  i nt er est ;  t he Washi ngt on Supr eme 

                                                 
61 I d.  at  235.  

62 I d.  

63 I d.  at  236.  

64 I d.  ( quot i ng Bost on Chamber  of  Commer ce,  217 U. S.  at  
195) .  

Anot her  r ecent  deci s i on of  t he Uni t ed St at es Supr eme Cour t ,  
Ci t y of  Mont er ey v.  Del  Mont e Dunes at  Mont er ey,  Lt d. ,  526 U. S.  
687,  710 ( 1999) ,  al so has quot ed Just i ce Hol mes'  st at ement  i n 
Bost on Chamber  of  Commer ce.   Ci t y of  Mont er ey,  however ,  was not  
a j ust  compensat i on case.   The i ssue bef or e t he Cour t  was 
" whet her  i t  was pr oper  f or  t he Di st r i ct  Cour t  t o submi t  t he 
quest i on of  l i abi l i t y  on Del  Mont e Dunes'  r egul at or y t aki ngs 
cl ai m t o t he j ur y. "   Ci t y of  Mont er ey,  526 U. S.  at  707.  

Ol der  Uni t ed St at es Supr eme Cour t  cases quot i ng Hol mes'  
aphor i sm but  shed no l i ght  on i t s meani ng and gi ve no hi nt  as t o 
how i t  shoul d be appl i ed.   
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Cour t ' s  r ul es di d not  per mi t  t hei r  f unds t o be used f or  publ i c  

pur poses except  when t he cl i ent s '  f unds coul d not  gener at e 

i nt er est  f or  t he c l i ent s '  benef i t .   The Cour t  exami ned what  t he 

c l i ent s ( t he owner s)  l ost ,  not  what  t he condemnor  gai ned,  and 

concl uded t hat  " j ust  compensat i on f or  a net  l oss of  zer o i s 

zer o. " 65 

¶75 The Bost on Chamber  of  Commer ce and Br own deci s i ons 

st and f or  t he pr oposi t i on t hat  a condemnor  need not  pr ovi de 

compensat i on f or  a l oss " of  t heor et i cal  cr eat i on,  suf f er ed by no 

one i n f act , " 66 r egar dl ess of  t he gai n t o t he condemnor .   Ni chol s 

on Emi nent  Domai n i nt er pr et s Bost on Chamber  of  Commer ce as 

demonst r at i ng t hat  t he const i t ut i on per mi t s devi at i on f r om t he 

uni t  r ul e when t he r ul e woul d r esul t  i n a condemnee 

" r ecover [ i ng]  mor e t han t he damages act ual l y suf f er ed by hi m. " 67  

¶76 Nei t her  t he Bost on Chamber  of  Commer ce nor  t he Br own 

deci s i on demonst r at es t hat  a condemnor  i s r equi r ed t o compensat e 

sever al  owner s of  a s i ngl e par cel  of  l and separ at el y when doi ng 

                                                 
65 Br own v.  Legal  Found.  of  Wash. ,  538 U. S.  at  240 n. 11.   

66 Bost on Chamber  of  Commer ce v.  Ci t y of  Bost on,  217 U. S.  
189,  194 ( 1910) .    

67 4 Ni chol s,  supr a not e 3,  § 12. 05[ 2] .  

See al so Uni t ed St at es v.  6. 45 Acr es of  Land,  409 F. 3d 139,  
148 ( 3d Ci r .  2005)  ( char act er i ng t he Bost on Chamber  of  Commer ce 
deci s i on as hol di ng t hat  " i n a t aki ng by t he Ci t y of  Bost on,  i t  
was not  unconst i t ut i onal  f or  a commonweal t h cour t  t o di sr egar d 
t he val ue of  t he unencumber ed est at e as a whol e wher e t her e was 
a gr eat  di spar i t y bet ween t he val ue of  t he unencumber ed whol e 
and t he val ue of  t he est at e i n i t s act ual  st at e of  t i t l e" ) .  
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so woul d mean payi ng mor e t han t he f ai r  mar ket  val ue of  t he 

pr oper t y as owned by a s i ngl e owner .   

 ¶77 When t he l anguage i n Bost on Chamber  of  Commer ce 

st at i ng t hat  t he quest i on i s what  has t he owner  l ost ,  not  what  

has t he t aker  gai ned,  i s r ead out  of  cont ext ,  i t  coul d be 

i nt er pr et ed as meani ng t hat  t he condemnor  must  i ndemni f y  

condemnees f or  al l  l osses r esul t i ng f r om t he condemnat i on,  

al t hough doi ng so may mean payi ng mor e t han t he f ai r  mar ket  

val ue of  t he pr oper t y t hat  i s t aken.   Thi s i nt er pr et at i on,  

however ,  woul d be i nconsi st ent  wi t h t he Cour t ' s  of t - r epeat ed 

endor sement  of  t he mar ket  appr oach t o det er mi ni ng j ust  

compensat i on. 68   

¶78 Fur t her mor e,  t he Uni t ed St at es Supr eme Cour t  has made 

cl ear  i n numer ous cases t hat  i ndemni f i cat i on of  al l  l osses 

suf f er ed by t he condemnee i s not  t he r ul e.   Al t hough t he Cour t  

                                                 
68 Johnst on,  supr a not e 5,  at  311.  

Pr of essor  Johnst on,  who ar gues f or  separ at e val uat i on of  
l ong- t er m l easehol d i nt er est s,  expl ai ns t hat  t he l anguage i n 
Bost on Chamber  of  Commer ce shoul d not  be i nt er pr et ed t o mean 
t hat  t he condemnor  must  f ul l y  compensat e pr oper t y owner s on t he 
basi s of  t hei r  l oss:  

Thi s passage [ i n Bost on Chamber  of  Commer ce]  has 
occasi oned consi der abl e conf usi on.   Out  of  cont ext ,  
t he l ast  sent ence coul d be i nt er pr et ed as an asser t i on 
t hat  t he Const i t ut i on i ncor por at es t he i ndemni t y 
appr oach [ t o det er mi ni ng j ust  compensat i on] .   But  t hi s 
i nt er pr et at i on i s compl et el y i nconsi st ent  wi t h t he 
Cour t ' s  of t - r epeat ed endor sement  of  t he mar ket  val ue 
appr oach.    

I d.  ( f oot not e omi t t ed) .  
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gener al l y " has sought  t o put  t he owner  of  condemned pr oper t y ' i n 

as good a posi t i on pecuni ar i l y  as i f  hi s pr oper t y had not  been 

t aken, ' " 69 t he " pr i nci pl e of  i ndemni t y has not  been gi ven i t s  

f ul l  and l i t er al  f or ce. " 70  Not wi t hst andi ng t he " l oss t o t he 

owner "  l anguage i n Bost on Chamber  of  Commer ce,  compensat i on may 

be j ust  al t hough i t  does not  pr ovi de f ul l  i ndemni f i cat i on t o a 

condemnee.   Thus,  f or  exampl e,  t he Uni t ed St at es Supr eme Cour t  

has hel d t hat  t he condemnor  gener al l y may pr ovi de j ust  

compensat i on by payi ng t he f ai r  mar ket  val ue of  condemned 

pr oper t y,  even t hough t he mar ket - val ue st andar d c l ear l y l eaves 

owner s under compensat ed t o t he ext ent  t hat  pr oper t y i s uni quel y 

sui t ed t o t hei r  needs. 71 

¶79 I n sum,  Hol mes'  " char act er i st i cal l y t er se st at ement "  

i n Bost on Chamber  of  Commer ce i s c l ear l y  appl i cabl e t o 

s i t uat i ons i n whi ch a condemnee seeks compensat i on f or  a 

                                                 
69 Uni t ed St at es v.  564. 54 Acr es of  Land,  441 U. S.  506,  511 

( 1979)  ( quot i ng Ol son v.  Uni t ed St at es,  292 U. S.  246,  255 
( 1934) ) .   

70 564. 54 Acr es of  Land,  441 U. S.  at  512.  

71 See Uni t ed St at es v.  50 Acr es of  Land,  469 U. S.  24,  30 
( 1984)  ( st at i ng t hat  when pr oper t y i s t aken f r om a pr i vat e 
owner ,  " t he possi bi l i t y  t hat  t he cost  of  a subst i t ut e f aci l i t y  
exceeds t he mar ket  val ue of  t he condemned par cel  woul d not  
j ust i f y a depar t ur e f r om t he mar ket  val ue measur e. " ) ;  564. 54 
Acr es of  Land,  441 U. S.  at  514 ( " [ I ] t  i s  not  at  al l  unusual  t hat  
pr oper t y uni quel y adapt ed t o t he owner ' s use has a mar ket  val ue 
on condemnat i on whi ch f al l s f ar  shor t  of  enabl i ng t he owner  t o 
pr eser ve t hat  use.  .  .  .  Yet  t he Cour t  has pr evi ousl y det er mi ned 
t hat  nont r ansf er abl e val ues ar i s i ng f r om t he owner ' s uni que need 
f or  t he pr oper t y ar e not  compensabl e,  and has f ound t hat  t hi s 
di ver gence f r om f ul l  i ndemni f i cat i on does not  v i ol at e t he Fi f t h 
Amendment . "  ( c i t at i on omi t t ed) ) .  
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t heor et i cal  l oss.   The st at ement  has been subj ect  t o var yi ng 

i nt er pr et at i on, 72 and i s mor e f r equent l y quot ed i n t he Uni t ed 

St at es Supr eme Cour t ' s  case l aw t han expl ai ned or  appl i ed.     

 ¶80 Si xt h,  t he VFW er r s i n ar gui ng t hat  t he conduct  of  t he 

Redevel opment  Aut hor i t y j ust i f i es f or egoi ng appl i cat i on of  t he 

uni t  r ul e i n t he pr esent  case.   Counsel  f or  t he VFW asser t ed 

dur i ng or al  ar gument  t hat  t he Redevel opment  Aut hor i t y 

i nt ent i onal l y per mi t t ed t he hot el  bui l di ng t o det er i or at e so 

t hat  t he Redevel opment  Aut hor i t y coul d acqui r e t he bui l di ng and 

t he under l y i ng l and at  a r educed cost .   The VFW ur ges t hat  t he 

uni t  r ul e shoul d not  be appl i ed i n l i ght  of  t he Redevel opment  

Aut hor i t y ' s conduct .  

¶81 Counsel ' s al l egat i ons ar e not  suppor t ed by t he r ecor d.   

The r ecor d does not  make cl ear  when or  why t he hot el  bui l di ng 

                                                 
72 Pr of essor  Vi ct or  Gol dber g et  al .  cont end t hat  Bost on 

Chamber  of  Commer ce i s best  under st ood as r ef l ect i ng t he 
" of f set t i ng benef i t s"  doct r i ne,  under  whi ch t he condemnor  may 
of f set  benef i t s gener at ed by t he condemnat i on i n det er mi ni ng t he 
f i nal  amount  of  " j ust  compensat i on"  payabl e t o t he condemnee.   
They ar gue t hat  " [ b] ecause t he publ i c r i ght - of - way [ cr eat ed by 
t he Ci t y of  Bost on]  was near l y as val uabl e t o t he Whar f  Company 
as t he pr i vat e easement ,  t he net  r esul t  was t o deny i t  al l  
compensat i on. "   Vi ct or  P.  Gol dber g,  Thomas W.  Mer r i l l  & Dani el  
Unumb,  Bar gai ni ng i n t he Shadow of  Emi nent  Domai n:  Val ui ng and 
Appor t i oni ng Condemnat i on Awar ds Bet ween Landl or d and Tenant ,  34 
UCLA L.  Rev.  1083,  1101 ( 1987) .   Thus,  i n t he v i ew of  Pr of essor  
Gol dber g et  al . ,  t he Bost on Chamber  of  Commer ce deci s i on 
demonst r at es t hat  " t he of f set t i ng benef i t s r ul e can be a 
compl i cat i ng f act or  i n det er mi ni ng t he cor r ect  measur e of  j ust  
compensat i on. "   I d.  at  1102.  Pr of essor  Gol dber g et  al .  f ur t her  
concl ude t hat  " cor r ect l y anal yzed,  Bost on Chamber  of  Commer ce 
does not  est abl i sh an except i on t o t he undi v i ded f ee r ul e. "   I d.  
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came t o be i n a wor t hl ess st at e at  t he t i me of  condemnat i on. 73  

That  t he bui l di ng was wor t hl ess and needed t o be r azed made t he 

under l y i ng l and wor t hl ess because t he cost s of  r azi ng t he hot el  

exceeded t he f ai r  mar ket  val ue of  t he l and.   Fur t her mor e,  

counsel ' s al l egat i ons r egar di ng t he Redevel opment  Aut hor i t y ' s 

conduct  and mot i ve ar e not  consi st ent  wi t h t he f act  t hat  t he 

Redevel opment  Aut hor i t y i ni t i al l y  pai d a subst ant i al  sum i n 

compensat i on f or  t he t aki ng of  a pr oper t y t hat  was,  accor di ng t o 

t he j ur y ' s ver di ct ,  wor t hl ess.           

¶82 We concl ude t hat  usi ng t he uni t  r ul e i n t he pr esent  

case t o val ue t he whol e pr oper t y t o det er mi ne t he amount  of  

compensat i on due t o t he VFW does not  v i ol at e t he j ust  

compensat i on c l ause.   We concl ude t hat  t he VFW r ecei ves j ust  

compensat i on when i t  r ecei ves no compensat i on f or  i t s l easehol d 

i nt er est  i n a pr oper t y t hat  has no val ue.   Accor di ngl y,  we 

r ever se t he deci s i on of  t he cour t  of  appeal s r ever si ng t he 

j udgment  of  t he c i r cui t  cour t .   The j udgment  of  t he c i r cui t  

cour t  i s  af f i r med.   

                                                 
73 The di ssent  asser t s t hat  " t he Ci t y and t he Redevel opment  

Aut hor i t y t oget her  cont r i but ed t o t he decl i ne of  t he under l y i ng 
r eal  pr oper t y by t hei r  act i ons and i nact i ons and by t he l engt hy 
del ay bet ween t he condemni ng aut hor i t y ' s announced i nt ent i on t o 
t ake t he pr oper t y and t he f i l i ng of  t he condemnat i on pet i t i on. "   
Di ssent ,  ¶135.  

The di ssent ' s asser t i on i s a f i ndi ng of  f act  made 
i mpr oper l y by t he di ssent  r at her  t han by t he c i r cui t  cour t .   
Mor eover ,  t he di ssent ' s f i ndi ng of  f act  has no basi s i n t he 
r ecor d i n t he pr esent  case.  



No.   2006AP2866   

 

46 
 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   
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¶83 ANNETTE KI NGSLAND ZI EGLER,  J.  (concurring).  Whi l e i t  

i s  of t en sai d t hat  bad f act s make bad l aw,  t hi s cour t  has not  

succumbed t o t hat  l egal  axi om i n t hi s case despi t e t he 

absol ut el y dr eadf ul  s i t uat i on t he VFW f i nds i t sel f  i n.   I  j oi n 

t he maj or i t y,  but  I  wr i t e separ at el y t o emphasi ze t hat  whi l e we 

sympat hi ze wi t h t he VFW,  our  sympat hy cannot  di ct at e t he r esul t .  

¶84 The unf or t unat e s i t uat i on t he VFW f i nds i t sel f  i n i s 

qui t e sympat het i c.   The VFW,  once t he owner  of  t he pr i me r eal  

est at e at  i ssue her e,  conveyed t he pr oper t y t o anot her  i n 

exchange f or  a 99- year  l ease wi t h annual  r ent  due of  $1.   For  

t hat  $1,  t he VFW obt ai ned 5, 250 squar e f eet  of  space wi t h no 

obl i gat i ons t o pay f or  t axes,  ut i l i t i es,  mai nt enance,  or  even 

r edecor at i on cost s.   Because of  act s out si de of  t he VFW' s 

cont r ol ,  t he bui l di ng f el l  i nt o a st at e of  di sr epai r  such t hat  

t he c i t y of  Mi l waukee condemned t he pr oper t y,  whi ch event ual l y  

l ed t o t he evi ct i on of  t he VFW.   The VFW cl ai med i t s i nt er est  i n 

t he pr oper t y was $1. 8 mi l l i on,  but  pur suant  t o t he uni t  r ul e,  

t he VFW was unf or t unat el y l ef t  wi t h no money f or  i t s i nt er est  i n 

t he pr oper t y.   As a r esul t ,  t he VFW was l ef t  not  onl y wi t h no 

pl ace t o conduct  i t s busi ness,  but  i t  was l ef t  wi t h no money t o 

f i nd a new pl ace t o cal l  home.  

¶85 I n a per f ect  wor l d,  t he VFW woul d be gi ven t he 

necessar y f unds t o r epl ace t hei r  space.   However ,  our  pr ecedent  

di ct at es t hat  we must  appl y t he uni t  r ul e t o t he case at  hand,  

and as a r esul t ,  t he j ur y ver di ct  must  be sust ai ned and t he VFW 

wi l l  r ecei ve not hi ng f or  i t s l oss.    
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¶86 Whi l e my hear t  may want  t o r ul e i n f avor  of  t he VFW,  

t hat  woul d r equi r e me t o c i r cumvent  t he uni t  r ul e,  whi ch our  

pr ecedent  r equi r es t hat  we appl y i n t hi s case.   To i nvent  an 

except i on her e woul d swal l ow,  and t hus abandon,  t he r ul e.   As 

Just i ce Wi l cox once not ed,  " A l egi t i mat e syst em of  l aw r equi r es 

adher ence t o est abl i shed l egal  pr i nci pl es,  even i f  such 

adher ence does not  pr oduce a r esul t  deemed desi r abl e .  .  .  . "   

Thomas v.  Mal l et t ,  2005 WI  129,  ¶180,  285 Wi s.  2d 236,  701 

N. W. 2d 523 ( Wi l cox,  J. ,  di ssent i ng) .   The Mi ssour i  Supr eme 

Cour t ' s  Chi ef  Just i ce has apt l y not ed:  

Judges ar e account abl e t o uphol d t he r ul e of  l aw 
t hr ough t hei r  deci s i ons.  Thi s means t hat ,  j us t  as 
j ur i es ar e asked t o set  asi de t hei r  per sonal  bel i ef s 
and deci de a case based onl y on t he l aw and t he 
evi dence,  j udges al so must  set  asi de t hei r  per sonal  
f eel i ngs,  bel i ef s and at t i t udes and deci de each case 
accor di ng t o t he f act s and l aw i n t hat  case.  

Col umn by Mi chael  A.  Wol f f ,  C. J. ,  Your  Mi ssour i  Cour t s,  Law 

Mat t er s:  Judges Ar e Account abl e .  .  .  To The Law ( Dec.  15,  2005)  

avai l abl e at  ht t p: / / www. cour t s. mo. gov/ page. asp?i d=1082.  

¶87 Despi t e t he unf or t unat e s i t uat i on t he VFW f i nds i t sel f  

i n,  I  must  f ol l ow Wi sconsi n' s pr ecedent ,  and i n t hi s case t hat  

means I  must  j oi n t he maj or i t y ' s appl i cat i on of  t he uni t  r ul e.  

¶88 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence.  
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¶89 DAVI D T.  PROSSER,  J.    (dissenting).  " Pr oper t y must  

be secur ed or  l i ber t y cannot  exi st . "   John Adams 1791. 1 

¶90 The pr ot ect i on of  pr i vat e pr oper t y i s one of  t he 

pr i nci pal  obj ect i ves of  t he Uni t ed St at es Const i t ut i on. 2  The 

or i gi nal  const i t ut i on pr ohi bi t ed t he st at es f r om passi ng any 

" l aw i mpai r i ng t he obl i gat i on of  cont r act s. " 3  The Fi f t h 

Amendment  added t hat  " [ n] o per son shal l  .  .  .  be depr i ved 

of  .  .  .  pr oper t y,  wi t hout  due pr ocess of  l aw;  nor  shal l  pr i vat e 

pr oper t y be t aken f or  publ i c use,  wi t hout  j ust  compensat i on. "   

The Four t eent h Amendment  i mposed t he due pr ocess l i mi t at i on upon 

t he st at es,  and t he Uni t ed St at es Supr eme Cour t  l at er  

i nt er pr et ed t hi s due pr ocess pr ovi s i on as i ncor por at i ng j ust  

compensat i on. 4  The pr ohi bi t i on agai nst  t he i mpai r ment  of  

                                                 
1 6 The Wor ks of  John Adams 280 ( Char l es Fr anci s Adams ed. ,  

1850) .  

2 " One gr eat  obj [ ect i ve]  of  Gov[ er nment ]  i s  per sonal  
pr ot ect i on and t he secur i t y of  Pr oper t y. "   1 The Recor ds of  t he 
Feder al  Convent i on of  1787,  302 ( Max Far r and ed. ,  Yal e Uni v.  
Pr ess r ev.  ed.  1937 ( quot i ng Al exander  Hami l t on) ) ;  see al so Adam 
Smi t h,  Lect ur es on Jur i spr udence 1 ( Ronal d L.  Meek et  al .  eds. ,  
Oxf or d Uni ver si t y Pr ess 1978)  ( 1762- 63)   

The f i r st  and chi ef  desi gn of  ever y syst em of  
gover nment  i s t o mai nt ai n j ust i ce:  t o pr event  t he 
member s of  soci et y f r om encr oachi ng on one anot her ' s 
pr oper t y,  or  sei z i ng what  i s not  t hei r  own.   The 
desi gn her e i s t o gi ve each one t he secur e and 
peaceabl e possessi on of  hi s own pr oper t y.  

3 U. S.  Const .  ar t .  I ,  § 10,  c l .  1.  

4 Webb' s Fabul ous Phar maci es,  I nc.  v.  Beckwi t h,  449 U. S.  
155,  160 ( 1980) ;  Penn Cent .  Tr ansp.  Co.  v.  New Yor k Ci t y,  438 
U. S.  104,  122 ( 1978) ;  Chi cago,  Bur l i ngt on & Qui ncy R. R.  Co.  v.  
Chi cago,  166 U. S.  226,  239 ( 1897) .  
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cont r act s and t he r equi r ement  of  j ust  compensat i on ar e embodi ed 

i n t he Wi sconsi n Const i t ut i on. 5  

¶91 Thi s case concer ns j ust  compensat i on f or  a pr epai d,  

l ong- t er m l ease.   The i ssue pr esent ed i s whet her  t he Ci t y of  

Mi l waukee Redevel opment  Aut hor i t y ( Redevel opment  Aut hor i t y)  may 

t ake pr i vat e pr oper t y t hat  i s  subj ect  t o a pr epai d,  l ong- t er m 

l ease t hat  has val ue,  evi ct  t he l easehol der  f r om t he pr oper t y,  

and demol i sh t he pr oper t y,  i mpai r i ng and t er mi nat i ng t he 

l easehol der ' s cont r act  and r eal  pr oper t y r i ght s i n t he pr ocess,  

wi t hout  payi ng t he l easehol der  any compensat i on what ever  f or  t he 

t aki ng of  i t s  pr oper t y.   I n shor t ,  may t he Redevel opment  

Aut hor i t y ext i ngui sh t he l easehol der ' s r i ght s wi t hout  any 

compensat i on and st i l l  compl y wi t h al l  t he const i t ut i onal  

r equi r ement s desi gned t o pr ot ect  pr i vat e pr oper t y r i ght s? 

¶92 The unusual  c i r cumst ances of  t hi s case,  cul mi nat i ng i n 

zer o payment  f or  t he t aki ng of  an 11- st or y bui l di ng on hi st or i c 

Wi sconsi n Avenue i n Mi l waukee,  as wel l  as t he t er mi nat i on of  a 

val uabl e l easehol d i nt er est  i n t hat  bui l di ng,  cr y out  f or  an 

except i on t o t he " uni t  r ul e"  because of  t he gr ossl y unj ust  

r esul t  t hat  i t  v i s i t s upon t he l easehol der .   The maj or i t y wi l l  

hear  none of  i t .   I ndeed,  t he maj or i t y sei zes t he oppor t uni t y 

pr esent ed by t hi s case t o ( 1)  di savow exi st i ng except i ons t o t he 

uni t  r ul e i n Wi sconsi n l aw;  ( 2)  mi ni mi ze Just i ce Ol i ver  Wendel l  

Hol mes,  Jr .  and t he Wi sconsi n cases ci t i ng hi s l andmar k deci s i on 

                                                 
5 Wi s.  Const .  ar t  I ,  §§ 12 ( " No .  .  .  l aw i mpai r i ng t he 

obl i gat i on of  cont r act s[ ]  shal l  ever  be passed .  .  .  . " ) ,  13 
( " The pr oper t y of  no per son shal l  be t aken f or  publ i c use 
wi t hout  j ust  compensat i on t her ef or . " ) .  
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i n Bost on Chamber  of  Commer ce v.  Ci t y of  Bost on,  217 U. S.  189 

( 1910) ;  ( 3)  r epudi at e t he concept  of  consequent i al  damages under  

t he Wi sconsi n Const i t ut i on;  and ( 4)  val i dat e t he unpr ecedent ed 

pr oposi t i on t hat  no compensat i on i s j ust  compensat i on f or  t he 

t aki ng of  val uabl e pr oper t y.   Thus,  t he maj or i t y deci s i on 

r epr esent s a ver y di f f er ent  v i ew of  pr i vat e pr oper t y r i ght s f r om 

what  we ar e accust omed t o i n Wi sconsi n.   For  t he r easons st at ed 

bel ow,  I  r espect f ul l y di ssent .  

I  

¶93 As not ed,  t he f act s i n t hi s di sput e ar e unusual .   The 

VFW was t he sol e owner  of  a par cel  of  r eal  pr oper t y s i t uat ed on 

t he sout h s i de of  Wi sconsi n Avenue at  26t h St r eet  i n downt own 

Mi l waukee.   I n 1961,  t he VFW conveyed i t s l and wi t h i mpr ovement s 

t o Towne Met r opol i t an ( Towne) ,  a r eal  est at e devel opment  company 

t hat  pl anned t o const r uct  a l ar ge hot el  on t he si t e.   I n r et ur n 

f or  t he conveyance of  i t s  pr oper t y,  t he VFW obt ai ned a 99- year  

l ease f or  5, 250 squar e f eet  on t he gr ound f l oor  of  t he new 

hot el .   Thi s l ease cont ai ned an opt i on t o r enew f or  anot her  99 

year s.   I t  al so pr ovi ded t hat  t he VFW' s space woul d be desi gned 

f or  VFW pur poses and t hat  al l  l easehol d i mpr ovement s and 

equi pment  woul d be f ur ni shed by t he l essor .   I n addi t i on,  t he 

annual  r ent  was t o be onl y $1. 00,  and t he l essor  woul d pay al l  

r eal  est at e t axes,  heat i ng,  ai r  condi t i oni ng,  and mai nt enance 

cost s,  and woul d r edecor at e t he pr emi ses ever y seven year s.  

¶94 The t er ms of  t hi s l ease wer e honor ed by Towne when t he 

11- st or y hot el  was oper at ed by Hi l t on Hot el s,  and l at er  Hol i day 
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I nn,  and t hen honor ed by Mar quet t e Uni ver si t y ( Mar quet t e) ,  whi ch 

acqui r ed t he pr oper t y i n 1986.  

¶95 Over  t i me,  t he nei ghbor hood decl i ned,  and t he 11- st or y 

bui l di ng began t o det er i or at e.   I n 1994,  Mar quet t e sol d t he 

pr oper t y,  whi ch was bei ng used f or  st udent  housi ng,  t o t he 

Mahar i shi  Vedi c Uni ver si t y ( t he Mahar i shi )  f or  $600, 000.   The 

Mahar i shi  never  occupi ed t he pr oper t y.  

¶96 One of  t he maj or  f act  quest i ons i n t hi s case i s why 

t he Mahar i shi  never  occupi ed t he bui l di ng.   Counsel  f or  t he 

Redevel opment  Aut hor i t y expl ai ned t hat  t he new owner  was never  

gi ven occupancy per mi t s,  pr esumabl y because t he bui l di ng had 

bui l di ng code vi ol at i ons.   Counsel  f or  t he VFW asser t ed t hat  t he 

Ci t y of  Mi l waukee r ef used t o act  on r epeat ed demands by t he VFW 

t hat  t he Ci t y enf or ce t he bui l di ng code agai nst  t he new owner .   

I nst ead,  t he Ci t y s i mpl y cont i nued t o assess and t ax t he 

pr oper t y at  a val ue near  t he 1994 pur chase pr i ce,  whi l e t he 

Redevel opment  Aut hor i t y sent  s i gnal s of  i t s  i nt ent i on t o condemn 

t he pr oper t y as par t  of  an ur ban r edevel opment  pr oj ect .   I n 

Febr uar y 1998,  t he Redevel opment  Aut hor i t y hel d a publ i c hear i ng 

t o consi der  cr eat i ng a r edevel opment  di st r i ct ,  and af t er  t he 

hear i ng,  i t  i ssued a r el ocat i on or der .   Al l  t hese f act or s 

cont r i but ed t o t he det er i or at i on of  t he bui l di ng and i t s 

event ual  abandonment  by t he Mahar i shi .  

¶97 On Januar y 18,  2001,  af t er  i dent i f y i ng t hr ee 

compar abl e pr oper t i es and ut i l i z i ng t he uni t  r ul e,  t he 

Redevel opment  Aut hor i t y i ssued a j ur i sdi ct i onal  of f er  i n t he 

amount  of  $440, 000 t o be di v i ded bet ween t wo named owner s,  t he 
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Mahar i shi  and t he VFW.   On Febr uar y 28,  2001,  t he $440, 000 

pr oposed Awar d of  Damages was deposi t ed wi t h t he Mi l waukee 

Count y Cl er k of  Ci r cui t  Cour t .   The awar d cover ed not  onl y t he 

l and,  t he hot el  bui l di ng on t he l and,  t he per sonal  pr oper t y i n 

t he bui l di ng,  and t he l ease,  but  al so an adj oi ni ng par ki ng l ot  

owned excl usi vel y by t he Mahar i shi .  

¶98 On December  7,  2001,  t he Mi l waukee Count y Ci r cui t  

Cour t  di v i ded t he Awar d of  Damages.   The Mahar i shi  was awar ded 

$140, 000,  l ess del i nquent  t axes,  f or  t he adj oi ni ng par ki ng l ot  

and i t s per sonal  pr oper t y i n t he hot el ;  t he VFW was awar ded 

$300, 000,  l ess t axes due,  f or  t he val ue of  i t s  l easehol d 

i nt er est .  

¶99 The Ci t y had assessed t he f or mer  hot el  pr oper t y at  

$566, 000 f or  t ax pur poses i n t he year  pr i or  t o t he t aki ng.   I t  

r educed t he assessment  t o $1, 000 f or  t he year  of  t he t aki ng.  

¶100 On Febr uar y 15,  2002,  t he VFW appeal ed t he adequacy of  

t he Awar d of  Damages t o t he Condemnat i on Commi ssi on ( t he 

Commi ssi on)  pur suant  t o Wi s.  St at .  § 32. 05( 9) .   The Mahar i shi  

di d not  j oi n t hi s appeal ,  havi ng accept ed an awar d of  $140, 000,  

l ess del i nquent  t axes.   Af t er  l i t i gat i on t o det er mi ne how t he 

Commi ssi on shoul d val ue t he pr oper t y,  t he Commi ssi on val ued t he 

t ot al  pr oper t y,  usi ng a st r i ct  appl i cat i on of  t he uni t  r ul e,  at  

$425, 000;  t hat  i s ,  $15, 000 l ess t han t he Redevel opment  

Aut hor i t y ' s j ur i sdi ct i onal  of f er .   Thi s awar d was made i n 

December  2004.  

¶101 The VFW appeal ed t o Mi l waukee Count y Ci r cui t  Cour t .   

Af t er  a f our - day t r i al  i n Sept ember  2006,  a j ur y det er mi ned t hat  
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t he hot el  bui l di ng had no val ue.   The j ur y was not  per mi t t ed t o 

consi der  t he val ue of  t he VFW' s l easehol d.   The cour t  t her eupon 

ent er ed j udgment  agai nst  t he VFW i n t he amount  of  $387, 348. 24,  

t aki ng back t he $300, 000 t hat  was pai d t o t he VFW as par t  of  t he 

al l ocat i on of  t he Awar d of  Damages,  pl us accumul at ed i nt er est  

and cost s.  

¶102 The VFW appeal ed,  and t he cour t  of  appeal s,  i n a 

unani mous deci s i on,  r ever sed.   The cour t  of  appeal s r emanded t he 

case t o t he c i r cui t  cour t  f or  a det er mi nat i on of  t he val ue of  

t he VFW' s pr epai d,  l ong- t er m l ease.   I t  det er mi ned t hat  t he uni t  

r ul e,  as appl i ed t o t he unusual  f act s of  t hi s case,  was 

unconst i t ut i onal  because i t  per mi t t ed a t aki ng of  t he VFW' s 

ent i r e l easehol d i nt er est  ( as wel l  as t he bui l di ng and 

under l y i ng l and)  f or  zer o compensat i on.  

¶103 The Redevel opment  Aut hor i t y sought  r evi ew i n t hi s 

cour t  on gr ounds t hat  t he uni t  r ul e was and i s t he onl y 

appr opr i at e met hod of  val ui ng t he combi ned i nt er est s i n t he 

pr oper t y t aken.   The Redevel opment  Aut hor i t y asser t s t hat  i t  was 

act i ng pr udent l y  i n condemni ng t he pr oper t y,  ev i ct i ng t he VFW,  

and r azi ng t he bui l di ng ( as i t  di d i n 2003) .   I t  asser t s t hat  

t he bui l di ng had become unsaf e t o i t s t enant s and an i mpedi ment  

t o ar ea r enewal  and t hat  i t  spent  hundr eds of  t housands of  

dol l ar s t o r aze t he bui l di ng and t he adj oi ni ng par ki ng r amp t o 

pr epar e t he ar ea f or  f ut ur e devel opment . 6  The Redevel opment  

                                                 
6 The par cel  of  l and at  i ssue r emai ns vacant  and undevel oped 

af t er  s i x year s of  owner shi p by t he Redevel opment  Aut hor i t y.   As 
a r esul t ,  t he par cel  has y i el ded no t ax r evenue t o l ocal  
gover nment s s i nce i t  was condemned i n 2001.  
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Aut hor i t y c l ai ms t hat  t he cour t  of  appeal s deci s i on i s  

unpr ecedent ed and wi l l  adver sel y  i mpai r  t he l egi t i mat e i nt er est s 

of  publ i c condemnat i on t hr oughout  Wi sconsi n.    

I I  

¶104 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

and Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on r equi r e 

t hat  j ust  compensat i on be pai d when t he gover nment  t akes pr i vat e 

pr oper t y f or  a publ i c pur pose.   Thi s r equi r ement  bar s t he 

gover nment  " ' f r om f or ci ng some peopl e al one t o bear  publ i c 

bur dens whi ch,  i n al l  f ai r ness and j ust i ce,  shoul d be bor ne by 

t he publ i c as a whol e. ' "   Dol an v.  Ci t y of  Ti gar d,  512 U. S.  374,  

384 ( 1994)  ( quot i ng Ar mst r ong v.  Uni t ed St at es,  364 U. S.  40,  49 

( 1960) ) .  

¶105 " I t  has l ong been est abl i shed t hat  t he hol der  of  an 

unexpi r ed l easehol d i nt er est  i n l and i s ent i t l ed,  under  t he 

Fi f t h Amendment ,  t o j ust  compensat i on f or  t he val ue of  t hat  

i nt er est  when i t  i s  t aken upon condemnat i on .  .  .  . "   Al amo Land 

& Cat t l e Co.  v.  Ar i zona,  424 U. S.  295,  303 ( 1976)  ( i nt er nal  

f oot not e omi t t ed) ;  Maxey v.  Redevel opment  Aut h.  of  Raci ne,  94 

Wi s.  2d 375,  400,  288 N. W. 2d 794 ( 1980)  ( " I t  i s  wel l  set t l ed 

t hat  a l essee has a pr oper t y i nt er est ;  and,  when t hat  i nt er est  

i s  compl et el y t aken by a condemni ng aut hor i t y,  t he l essee i s 

ent i t l ed t o compensat i on. " ) ;  see al so Uni t ed St at es v.  Pet t y 

Mot or  Co. ,  327 U. S.  372 ( 1946) ;  A. W.  Ducket t  & Co.  v.  Uni t ed 

St at es,  266 U. S.  149 ( 1924) .  

¶106 The Uni t ed St at es Supr eme Cour t  has sai d t hat  j ust  

compensat i on " nor mal l y i s t o be measur ed by ' t he mar ket  val ue of  
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t he pr oper t y at  t he t i me of  t he t aki ng cont empor aneousl y pai d i n 

money. ' "   Uni t ed St at es v.  50 Acr es of  Land,  469 U. S.  24,  29 

( 1984)  ( quot i ng Ol son v.  Uni t ed St at es,  292 U. S.  246,  255 

( 1934) ) .   The Cour t  has expl ai ned t hat  j ust  compensat i on coul d 

be measur ed i n var i ous ways dependi ng on t he ci r cumst ances.   " I n 

an ef f or t  .  .  .  t o f i nd some pr act i cal  st andar d,  t he cour t s 

ear l y adopt ed,  and have r et ai ned,  t he concept  of  mar ket  val ue. "   

Uni t ed St at es v.  Mi l l er ,  317 U. S.  369,  374 ( 1943) .   " Devi at i on 

f r om t hi s measur e of  j ust  compensat i on has been r equi r ed onl y 

' when mar ket  val ue has been t oo di f f i cul t  t o f i nd,  or  when i t s  

appl i cat i on woul d r esul t  i n mani f est  i nj ust i ce t o owner  or  

publ i c. ' "   50 Acr es of  Land,  469 U. S.  at  29 ( quot i ng Uni t ed 

St at es v.  Commodi t i es Tr adi ng Cor p. ,  339 U. S.  121,  123 ( 1950) ) ;  

Ki r by For est  I ndus.  v.  Uni t ed St at es,  467 U. S.  1,  10 n. 14 

( 1984) .  

¶107 The uni t  r ul e i s a val uabl e t ool  i n det er mi ni ng mar ket  

val ue i n a condemnat i on i nvol v i ng a s i ngl e par cel  of  pr oper t y 

t hat  i s  encumber ed by mor e t han one i nt er est ,  such as a l ease.   

Speci f i cal l y,  " [ t ] he uni t  r ul e r equi r es t hat  [ t he]  r eal  est at e 

be val ued i n r espect  t o i t s gr oss val ue as a s i ngl e ent i t y as i f  

t her e was onl y one owner . "   4 Ni chol s on Emi nent  Domai n 

§ 13. 01[ 16] [ a]  ( 3d ed.  2007) .   " [ The]  r ul e exi st s f or  t he 

pr ot ect i on of  t he condemnor , "  as i t  ensur es t hat  t he aggr egat e 

val ue of  t he separ at e i nt er est s i n t he pr oper t y cannot  exceed 

t he pr oper t y ' s val ue as an unencumber ed whol e.   I d. ,  § 13. 08[ 2] .   

" Or di nar i l y  no di f f i cul t y ( or  appar ent  i nj ust i ce)  ar i ses f r om 

t he appl i cat i on of  t he [ uni t ]  r ul e.   The val ue of  a l ease i s 
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pai d t o t he l essee and deduct ed f r om t he compensat i on of  t he 

owner  of  t he f ee. "   I d. ,  § 12. 05[ 1] .    

¶108 Al t hough t he uni t  r ul e i s t he gener al l y accept ed 

met hod f or  val ui ng condemned pr oper t y t hat  i s  encumber ed by 

var i ous i nt er est s,  i t s  oper at i on cannot  di spl ace t he 

const i t ut i onal  mandat e of  j ust  compensat i on.   St at e v.  Pl at t e 

Val l ey Pub.  Power  & I r r i gat i on Di st . ,  23 N. W. 2d 300,  312 ( Neb.  

1946) . 7  Accor di ngl y,  t he uni t  r ul e cannot  di ct at e t he 

det er mi nat i on of  j ust  compensat i on i n al l  cases i nvol v i ng 

mul t i pl e i nt er est s.   Uni t ed St at es v.  6. 45 Acr es of  Land,  409 

F. 3d 139,  147 ( 3d Ci r .  2005)  ( " [ T] he uni t  r ul e i s [ not ]  t o be 

appl i ed r i gi dl y i n al l  cases. " ) ;  Nebr aska v.  Uni t ed St at es,  164 

F. 2d 866,  869 ( 8t h Ci r .  1947)  ( " [ T] he [ uni t ]  r ul e i s not  one 

t hat  i s aut ocr at i cal l y absol ut e. " ) ;  Ni chol s on Emi nent  Domai n,  

supr a,  § 13. 08[ 4]  ( " Despi t e st at ement s i ndi cat i ng br oad 

accept ance of  t he uni t  r ul e,  ot her  met hods have been appr oved by 

cour t s i n val ui ng a l easehol d i nt er est . " ) ;  see al so maj or i t y 

                                                 
7  The r ul e r equi r i ng j ust  compensat i on t o each 
owner  f or  t hat  whi ch i s t aken must  be appl i ed i n al l  
i nst ances under  our  Const i t ut i on.   [ A] ny r ul e t hat  may 
be l ai d down must  i t sel f  be measur ed by t he r ul e gi ven 
i n t he Const i t ut i on,  and any r ul e t hat  so l i mi t s t he 
damages i n such case as t hat  t he r esul t  wi l l  be i n 
f act  l ess t han j ust  compensat i on f or  t he i nj ur y 
suf f er ed f al l s shor t  of  t he const i t ut i onal  measur e.  

St at e v.  Pl at t e Val l ey Pub.  Power  & I r r i gat i on Di st . ,  23 
N. W. 2d 300,  312 ( Neb.  1946)  ( i nt er nal  quot at i ons omi t t ed) .  
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op. ,  ¶45 ( di scussi ng a host  of  j ur i sdi ct i ons t hat  have depar t ed 

f r om t he uni t  r ul e) . 8 

¶109 I n some cases,  " a depar t ur e [ f r om t he uni t  r ul e]  may 

be necessar y t o avoi d gr ossl y unj ust  r esul t s.   See,  e. g. ,  Uni t ed 

St at es v.  Wel ch,  217 U. S.  333,  338 ( 1910) . "   6. 45 Acr es of  Land,  

409 F. 3d at  148 ( emphasi s added) ;  Uni t ed St at es v.  499. 472 Acr es 

of  Land,  701 F. 2d 545,  549 ( 5t h Ci r .  1983) ;  Uni t ed St at es v.  

Cor bi n,  423 F. 2d 821,  828 ( 10t h Ci r .  1970) ;  Nebr aska,  164 F. 2d 

at  869;  Ar kansas St at e Hi ghway Comm' n v.  Fox,  322 S. W. 2d 81,  82-

83 ( Ar k.  1959) ;  Peopl e ex r el .  Dept .  of  Pub.  Wor ks v.  Lynbar ,  

I nc. ,  62 Cal .  Rpt r .  320,  327 ( Ct .  App.  1967) ;  St at e Hi ghway 

Dept .  v.  Thomas,  154 S. E. 2d 812,  815- 16 ( Ga.  Ct .  App.  1967) ;  

Wi l son v.  Fl emi ng,  31 N. W. 2d 393,  401- 02 ( I owa 1948) ;  Mayor  of  

Bal t i mor e v.  Lat r obe,  61 A.  203,  205- 06 ( Md.  1905) ;  St at e ex 

r el .  McCaski l l  v .  Hal l ,  28 S. W. 2d 80,  82 ( Mo.  1930) ;  Pl at t e 

Val l ey,  23 N. W. 2d at  307- 08;  see al so maj or i t y op. ,  ¶¶41,  49 

( " Depar t ur e f r om t he uni t  r ul e may be made i n r ar e and 

except i onal  c i r cumst ances. " ) . 9   

                                                 
8 See al so maj or i t y op. ,  ¶38 ( " The const i t ut i onal  

r equi r ement  of  j ust  compensat i on cannot  be r educed t o a f or mul a 
or  expr essed i n i nexor abl e r ul es. "  ( c i t i ng Uni t ed St at es v.  
Tor ont o,  Hami l t on & Buf f al o Navi gat i on Co. ,  338 U. S.  396,  402 
( 1949) ;  Uni t ed St at es v.  Cor s,  337 U. S.  325,  332 ( 1949) ) ) .  

9 See al so 4 Ni chol s on Emi nent  Domai n § 12. 05[ 2]  ( 3d ed.  
2007)   

The met hod of  val uat i on based upon t he undi v i ded 
f ee has been cr i t i c i zed wher e t her e was a gr eat  
di spar i t y bet ween t he val ue of  t he undi v i ded f ee and 
t he aggr egat e val ue of  t he separ at e i nt er est s.   
Val uat i on of  t he separ at e i nt er est s,  under  such 
ci r cumst ances,  has been hel d t o be const i t ut i onal .   I t  
has,  i n f act ,  been i nt i mat ed t hat  wher e t he [ uni t ]  
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¶110 Ther e ar e r ar e except i ons t o f ai r  mar ket  val ue as t he 

appr opr i at e measur e of  j ust  compensat i on,  and t her e ar e r ar e 

except i ons t o t he uni t  r ul e as t he appr opr i at e way t o det er mi ne 

f ai r  mar ket  val ue.   As t he Supr eme Cour t  obser ved i n Mi ssi ssi ppi  

& Rum Ri ver  Boom Co.  v.  Pat t er son,  98 U. S.  403,  408 ( 1878) ,  

" [ e] xcept i onal  c i r cumst ances wi l l  modi f y t he most  car ef ul l y 

guar ded r ul e. "      

¶111 The cour t  of  appeal s deci s i on i n t hi s  mat t er  

i dent i f i ed t hr ee Wi sconsi n cases wher e cour t s have r ecogni zed 

except i ons t o t he uni t  r ul e.  

¶112 Fi r st  i s  Luber  v.  Mi l waukee Count y,  47 Wi s.  2d 271,  

177 N. W. 2d 380 ( 1970) .   I n Luber ,  t hi s cour t  i nt er pr et ed Ar t i c l e 

I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on t o awar d $11, 200 i n 

l ost  r ent  t o t he condemnees f or  32 mont hs of  vacancy l eadi ng up 

t o condemnat i on of  t hei r  bui l di ng.   I d.  at  273,  276,  284.   The 

Mi l waukee Count y Expr essway Commi ssi on,  whi ch had condemned t he 

bui l di ng f or  a publ i c pur pose,  was l i v i d t hat  i t  was bei ng asked 

t o pay f or  somet hi ng mor e t han t he f ai r  mar ket  val ue of  t he 

bui l di ng.   See i d.  at  276.   " The quest i on, "  t hi s cour t  st at ed,  

" i s whet her  t her e ar e any i nt er est s,  ot her  t han t he bui l di ng 

i t sel f ,  f or  whi ch appel l ant s ar e const i t ut i onal l y ent i t l ed t o 

compensat i on. "   I d.  at  278.   The cour t  answer ed wi t h t he 

f ol l owi ng:  

                                                                                                                                                             
r ul e oper at es t o t he pr ej udi ce of  t he i nt er est  of  t he 
condemnee i t  mi ght  be consi der ed unconst i t ut i onal .  

( Emphasi s added. )  
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 We t hi nk t hat  under  pr oper t y concept s one' s 
i nt er est  i n r ent al  i ncome i s such as t o deser ve 
compensat i on under  t he " j ust  compensat i on"  pr ovi s i on 
of  t he Wi sconsi n Const i t ut i on.   I n t he i nst ant  case i t  
i s  undi sput ed t hat  t he pendency of  t he condemnat i on 
was t he sol e cause of  t he appel l ant s '  r ent al  l oss.   
The r eason f or  f or mer l y denyi ng compensat i on f or  such 
i nt er est  was t hat  t he condemnor  r ecei ved no benef i t  
f r om t he t aki ng t her eof .   Thi s cour t ,  however ,  
depar t ed f r om such t hi nki ng when i t  sai d i n Vol br echt  
v.  St at e Hi ghway Comm[ i ssi on,  31 Wi s.  2d 640,  647,  143 
N. W. 2d 429 ( 1966) , ]  t hat  " Just  compensat i on i s what  
t he owner  has l ost ,  not  what  t he condemnor  has 
gai ned.  .  .  . "  

.  .  .  .  

 We bel i eve t hat  one' s i nt er est  i n r ent al  l oss i s 
such as i s r equi r ed t o be compensat ed under  t he " j ust  
compensat i on"  c l ause of  ar t .  I ,  sec.  13,  Wi sconsi n 
Const i t ut i on.  

I d.  at  279,  283 ( i nt er nal  f oot not e omi t t ed)  ( f i r st  el l i psi s i n 

or i gi nal ) .  

¶113 Luber  r epr esent ed a depar t ur e f r om t he uni t  r ul e when 

i t  r ecogni zed l ost  r ent s as a compensabl e l oss and descr i bed t he 

" i nadequacy of  mer el y awar di ng t he f ai r  mar ket  val ue of  t he 

pr oper t y act ual l y t aken. "   I d.  at  280.   Luber  i s t he f l i p s i de 

of  t hi s case,  because her e,  t he " r ent "  was pr epai d when t he VFW 

conveyed i t s ent i r e pr oper t y t o t he devel oper  f or  i t s  l easehol d 

i nt er est .   The Luber  case i s al so val uabl e i n i l l umi nat i ng how a 

t enant  can be scar ed of f  by t he " i mmi nent "  t hr eat  of  acqui s i t i on 

of  t he l eased pr oper t y,  j ust  as her e t he Mahar i shi  was mot i vat ed 

not  t o r epai r  t he hot el  pr oper t y,  and ul t i mat el y t o abandon t he 

pr oper t y because of  t he act i ons of  t he Ci t y and t he 

Redevel opment  Aut hor i t y.  

¶114 The second case i s Maxey,  94 Wi s.  2d 375.   The f act s 

i n Maxey ar e compl i cat ed,  but  i n essence,  Maxey' s 99- year  l ease 
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i n a bui l di ng t hat  was condemned by t he Raci ne Redevel opment  

Aut hor i t y r ender ed Maxey t he owner  of  t he bui l di ng f or  pur poses 

of  a pot ent i al  i nver se condemnat i on awar d.   I d.  at  384.   Maxey 

f i l ed an i nver se condemnat i on act i on t hr ee days bef or e t he 

Redevel opment  Aut hor i t y f i l ed a di r ect  condemnat i on act i on.   I d.  

at  381.  

¶115 The f act s and r easoni ng of  t he Maxey case pr esent  

st r i k i ng par al l el s t o t he pr esent  case:  

A.  The unani mous cour t  c i t ed Luber  wi t h appr oval .   

I d.  at  392.  

B.  The cour t  r ei t er at ed t hat  " l ong- t er m l easehol d 

i nt er est s const i t ut e owner shi p of  l and. "   I d.  

at  387- 88.  

C.  The cour t  c l osel y t r acked t he conduct  of  t he 

Ci t y of  Raci ne and t he Raci ne Redevel opment  

Aut hor i t y l eadi ng up t o f or mal  condemnat i on.   

The Ci t y pl aced a mor at or i um on t he i ssuance 

of  t heat er  l i censes i n t he cent r al  busi ness 

di st r i ct  of  Raci ne,  di r ect l y  af f ect i ng a 

t heat er  i n Maxey' s bui l di ng whi ch was deni ed 

r enewal  of  i t s  l i cense.   I d.  at  385.   The 

Redevel opment  Aut hor i t y and t he Ci t y made 

publ i shed st at ement s t hat  t he bui l di ng " woul d 

be t aken"  t hr ough emi nent  domai n.   I d.   The 

Ci t y and t he Redevel opment  Aut hor i t y cont act ed 

t enant s and t ol d t hem t hat  t he pr oper t y woul d 

be condemned and encour aged t enant s t o vacat e 
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t he pr emi ses.   I d.   Some of  t hese act i ons 

occur r ed mor e t han t hr ee year s bef or e t he 

act ual  pet i t i on f or  condemnat i on was f i l ed.   

I d.   The ci r cui t  cour t  det er mi ned t hat  a 

t aki ng had ef f ect i vel y occur r ed t wo year s 

bef or e t he Redevel opment  Aut hor i t y f or mal l y 

f i l ed i t s pet i t i on f or  di r ect  condemnat i on.   

I d.  at  386.   Thi s cour t  st at ed t hat  " t her e was 

some i mpi ngement  upon Maxey' s uni nhi bi t ed use 

of  t he pr oper t y al most  f r om t he t i me t he 

r edevel opment  pr oj ect  was pr oposed i n 1973, "  

i d.  at  388,  whi ch was wel l  over  t hr ee year s 

bef or e f or mal  condemnat i on.   The ci r cui t  cour t  

f ound t hat  " t he Ci t y of  Raci ne and t he 

Redevel opment  Aut hor i t y wer e r esponsi bl e f or  

each ot her ' s act s. "   I d.  at  386.   Thi s cour t  

summed up t he ci r cui t  cour t ' s  f i ndi ng wi t h t he 

comment  t hat  " t he Ci t y of  Raci ne and t he 

Redevel opment  Aut hor i t y wer e t o be consi der ed 

as al t er  egos i n r espect  t o t he condemnat i on 

of  t he Baker  Bl ock Bui l di ng. "   I d.  at  390.   

The par al l el s t o t hi s case ar e sel f - evi dent .   

D.  The cour t  c i t ed Just  v.  Mar i net t e Count y,  56 

Wi s.  2d 7,  201 N. W. 2d 761 ( 1972) ,  Howel l  

Pl aza,  I nc.  v.  St at e Hi ghway Commi ssi on,  66 

Wi s.  2d 720,  226 N. W. 2d 185 ( 1975) ,  and Howel l  

Pl aza,  I nc.  v.  St at e Hi ghway Commi ssi on,  92 
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Wi s.  2d 74,  284 N. W. 2d 887 ( 1979) ,  t o 

i l l ust r at e how gover nment  act i ons t hat  

ef f ect i vel y depr i ve a pr oper t y owner  of  

pr act i cal l y al l  benef i c i al  use of  hi s 

pr oper t y,  amount  t o a const r uct i ve t aki ng or  

an i nver se condemnat i on.   Maxey,  94 Wi s.  2d at  

389- 91.   I n t hi s case,  when t he Redevel opment  

Aut hor i t y acknowl edges t hat  t he Ci t y woul d not  

gi ve t he Mahar i shi  occupancy per mi t s f or  t he 

hot el  bui l di ng,  i t  r eveal s s i mi l ar i t i es t o t he 

Maxey case.  

E.  The cour t  sai d t hat  " under  or di nar y 

c i r cumst ances,  a l essee i s ent i t l ed t o some 

por t i on of  t he condemnat i on awar d. "   I d.  at  

401.   I t  const r ued a " condemnat i on c l ause"  i n 

Maxey' s l ease t o avoi d a f or f ei t ur e:  " The 

Wi sconsi n l aw,  l i ke t he l aw gener al l y,  abhor s 

a f or f ei t ur e. "   I d.  at  403.   " We concl ude t hat  

t he cour t  er r ed when i t  i nt er pr et ed t he cl ause 

t o compl et el y depr i ve t he l essee of  any 

i nt er est . "   I d.  at  400. 10 

F.  The cour t  r emanded t he case t o t he c i r cui t  

cour t  so t hat  Maxey coul d pr oceed on an 

i nver se condemnat i on c l ai m.   I d.  at  406.   The 

                                                 
10 Ther e was no " condemnat i on c l ause"  i n t he VFW' s l ease.   

Consequent l y,  t he l easehol d i nt er est  of  t he VFW was not  
di squal i f i ed by cont r act  f r om r ecei v i ng al l  or  par t  of  any 
condemnat i on awar d.  



No.   2006AP2866. dt p 

 

16 
 

ef f ect  of  t hi s r ul i ng was t o avoi d a nar r ow 

i nt er pr et at i on of  condemnat i on damages under  

t he uni t  r ul e because i t  r ecogni zed damages 

t hat  wer e i ncur r ed bef or e t he f or mal  t aki ng.  

¶116 The t hi r d case i s Redevel opment  Aut hor i t y of  Gr een Bay 

v.  Bee Fr ank,  I nc.  ( Bee Fr ank I I ) ,  120 Wi s.  2d 402,  355 

N. W. 2d 240 ( 1984) .   I n Bee Fr ank I I ,  t he c i r cui t  cour t ,  

i nt er pr et i ng condemnat i on st at ut es,  consi der ed t he separ at e 

appeal  of  a l essee who owned i mmovabl e f i x t ur es i n a condemned 

bui l di ng.   I d.  at  404- 05.   The Gr een Bay Redevel opment  Aut hor i t y 

of f er ed $282, 000 t o t he owner  of  t he bui l di ng and of f er ed 

$168, 000 t o Bee Fr ank f or  l oss of  i t s  i mmovabl e f i x t ur es.   I d.  

at  405- 06.   Bot h par t i es r ej ect ed t he of f er .   I d.  at  406.   The 

ci r cui t  cour t  schedul ed a hear i ng bef or e t he Condemnat i on 

Commi ssi on.   Bef or e t hat  hear i ng,  t he owner  of  t he bui l di ng 

set t l ed f or  $296, 100.   The Condemnat i on Commi ssi on t hen awar ded 

Bee Fr ank $210, 000,  " an amount  $41, 592 ( appr oxi mat el y 25 

per cent )  i n excess of  t he Redevel opment  Aut hor i t y ' s 

j ur i sdi ct i onal  of f er . "   I d.   When Bee Fr ank asked f or  l i t i gat i on 

expenses,  t he Redevel opment  Aut hor i t y obj ect ed.   I d.    

¶117 The cour t  r ecount ed t he pr ocedur al  hi st or y:  

 The t r i al  cour t  r ej ect ed t he Redevel opment  
Aut hor i t y ' s ar gument  t hat  t he t ot al  amount  of  t he 
pr oper t y as a whol e shoul d be i nvol ved i n det er mi ni ng 
Bee Fr ank,  I nc. ' s ent i t l ement  t o l i t i gat i on 
expenses .  .  .  .  

 The Redevel opment  Aut hor i t y appeal ed .  .  .  .   I n 
a publ i shed opi ni on,  t he cour t  of  appeal s hel d t hat  
i mmovabl e t r ade f i xt ur es wer e an i nt egr al  par t  of  t he 
bui l di ng and coul d not  be consi der ed separ at el y f r om 
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t he pur chase pr i ce f or  t he l and and bui l di ng i n 
det er mi ni ng ent i t l ement  t o l i t i gat i on expenses.  

I d.  at  406- 07 ( c i t i ng Redevel opment  Aut h.  of  Gr een Bay v.  Bee 

Fr ank,  I nc.  ( Bee Fr ank I ) ,  112 Wi s.  2d 1,  331 N. W. 2d 840 ( Ct .  

App.  1983) ) .  

¶118 I n i t s deci s i on,  t he cour t  of  appeal s st at ed t hat  a 

separ at e awar d coul d not  be made f or  f i x t ur es because of  t he 

uni t  r ul e.   Bee Fr ank I ,  112 Wi s.  2d at  7.   But  t hi s cour t  

di sagr eed:  

 Respondent  .  .  .  ar gues t hat  t he uni t  r ul e of  
damages f or  r eal  est at e val uat i on mandat es a f i ndi ng 
t hat  awar di ng separ at e l i t i gat i on expenses t o t he 
owner  of  t he i mmovabl e f i x t ur es i s i mper mi ssi bl e.   The 
uni t  r ul e r equi r es i mpr oved r eal  est at e t o be val ued 
as a s i ngl e ent i t y f or  pur poses of  det er mi ni ng t he 
t ot al  val ue of  pr oper t y t aken t hr ough 
condemnat i on .  .  .  .   [ However ,  w] hi l e t he uni t  r ul e 
of  damages i s a cont r ol l i ng pr i nci pl e i n emi nent  
domai n act i ons,  i t s  appl i cat i on i n det er mi ni ng 
ent i t l ement  t o l i t i gat i on expenses .  .  .  cont r avenes 
t he publ i c pol i cy.  

Bee Fr ank I I ,  120 Wi s.  2d at  413- 14 ( emphasi s added)  ( i nt er nal  

c i t at i ons omi t t ed) .  

¶119 The pl ai n t r ut h i s,  i n Bee Fr ank I I ,  t he val ue of  

i mmovabl e f i x t ur es was det er mi ned separ at el y f r om t he val ue of  

t he whol e pr oper t y,  and l i t i gat i on expenses wer e not  keyed t o 

t he val ue of  t he whol e pr oper t y.   The uni t  r ul e was di sr egar ded 

i n f act  whi l e i t  was bei ng af f i r med i n r het or i c. 11  The r ul e was 

                                                 
11 To under st and t he si gni f i cance of  Gr een Bay Redevel opment  

Aut hor i t y v.  Bee Fr ank,  I nc.  ( Bee Fr ank I I ) ,  120 Wi s.  2d 402,  
355 N. W. 2d 240 ( 1984) ,  one must  consi der  t he case i n r el at i on t o 
t he anal ysi s empl oyed by t he cour t  of  appeal s i n Gr een Bay 
Redevel opment  Aut hor i t y v.  Bee Fr ank,  I nc.  ( Bee Fr ank I ) ,  112 
Wi s.  2d 1,  331 N. W. 2d 840 ( Ct .  App.  1983) .   Ther e,  t he cour t  of  
appeal s st at ed t he f ol l owi ng:  
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 I n emi nent  domai n pr oceedi ngs,  Wi sconsi n has 
adopt ed t he " uni t  r ul e of  damages"  appr oach f or  
i mpr oved r eal  est at e,  whi ch r equi r es t hat  t he r eal  
est at e be val ued as a s i ngl e ent i t y.   " Bui l di ngs and 
i mpr ovement s ar e not  val ued i n i sol at i on f r om t he 
mar ket  val ue of  t he l and,  but  ar e consi der ed onl y t o 
t he ext ent  t hat  t hey enhance t he val ue.   The pr oper  
measur e of  damages i s t her ef or e t he mar ket  val ue of  
t he l and wi t h t he i mpr ovement s on i t .  .  .  . "   
Mi l waukee & Subur ban Tr anspor t  Cor p.  v.  Mi l waukee 
Count y,  82 Wi s.  2d 420,  448- 49,  263 N. W. 2d 503,  518 
( 1978) .   A condemnat i on awar d shoul d be based on  t he 
pr oper t y ' s val ue as a whol e as i f  t her e wer e onl y one 
owner ,  and i t  i s  onl y af t er  t he appr opr i at ed 
pr oper t y ' s t ot al  val ue i s det er mi ned t hat  t he awar d i s 
appor t i oned among t he var i ous i nt er est s i n t he 
pr oper t y.  

 .  .  .  .   

 I n Mi l waukee & Subur ban Tr anspor t ,  t he cour t  al so 
appr oved an i nst r uct i on s i mi l ar  t o Wi sconsi n Ci v i l  
Jur y I nst r uct i on 8135 used i n emi nent  domai n 
pr oceedi ngs i nvol v i ng bui l di ngs wi t h i mpr ovement s.   
Bot h i nst r uct i ons r equi r e t he j ur y t o val ue t he 
pr oper t y as a s i ngl e uni t  compr i sed of  t he var i ous 
component s.  .  .  .   The f i r st  quest i on asked f or  t he 
f ai r  mar ket  val ue of  t he pr oper t y t aken.   The 
r emai ni ng quest i ons mer el y asked what  cal cul at i ons had 
gone i nt o t he j ur y ' s det er mi nat i on of  over al l  val ue.  

 .  .  .  .   

 The St at e of  New Yor k,  whi ch has occasi onal l y 
cr i t i c i zed t he uni t  r ul e,  never t hel ess acknowl edges 
t hat  t her e i s no di sput e " t hat  a separ at e awar d cannot  
be made f or  f i x t ur es i f  what  ar e c l ai med t o be 
f i xt ur es have become an i nt egr al  par t  of  t he r eal  
pr oper t y. "   Mar r ar o v.  St at e,  189 N. E. 2d 606,  609 
( N. Y.  1963) .   We agr ee.   An appr opr i at i on of  l and i s 
an appr opr i at i on of  ever yt hi ng annexed t o t he l and,  
whet her  c l assi f i ed as bui l di ngs or  f i x t ur es.   Al t hough 
t he val ue of  f i x t ur es must  be i ncl uded i n det er mi ni ng 
t he appr opr i at ed pr oper t y ' s t ot al  val ue,  when a 
f i x t ur e has l ost  i t s  i dent i t y  by becomi ng a s t r uct ur al  
par t  of  t he bui l di ng,  i t  can no l onger  become t he 
subj ect  of  a separ at e awar d.    
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set  asi de because i t s appl i cat i on woul d have cont r avened publ i c 

pol i cy.  

¶120 The maj or i t y opi ni on i n t hi s case i s qui ck t o di smi ss 

except i ons t o t he uni t  r ul e wi t hout  comi ng t o gr i ps wi t h t he 

f act  t hat  except i ons wer e r ecogni zed i n Luber ,  i n Maxey,  and i n 

Bee Fr ank I I .   The maj or i t y i s  qui ck t o bor r ow sni ppet s f r om 

cases l i ke Maxey and Gr een Bay Br oadcast i ng Co.  v.  Redevel opment  

Aut hor i t y of  Gr een Bay,  116 Wi s.  2d 1,  342 N. W. 2d 27 ( 1983) ,  

whi ch pr eceded Bee Fr ank I I ,  t o r esi st  any r el i ef  t o a pr oper t y 

owner  whose pr oper t y was t aken wi t hout  any compensat i on 

what ever ,  as t hough addr essi ng a gr ossl y unj ust  r esul t  on hi ghl y 

unusual  f act s i s somehow an i l l egi t i mat e under t aki ng.   

Per mi t t i ng a l i mi t ed except i on t o t he uni t  r ul e on t he ext r eme 

f act s bef or e us woul d not  under mi ne t he r ul e any mor e t han t hr ee 

pr evi ous except i ons have under mi ned t he br oad and gener al  

appl i cat i on of  t he r ul e.  

                                                                                                                                                             
Bee Fr ank I ,  112 Wi s.  2d at  5- 7 ( second emphasi s added)  
( i nt er nal  f oot not e omi t t ed) .  

 The cour t  of  appeal s added i n a f oot not e:  

 I t  appear s quest i onabl e under  a § 32. 06 
condemnat i on pr oceedi ng,  however ,  whet her  a t enant  who 
owns i mmovabl e f i x t ur es i n a bui l di ng i s ent i t l ed t o a 
separ at e hear i ng bef or e t he commi ssi on or  c i r cui t  
cour t .   I t  al so appear s quest i onabl e whet her  a non-
t i t l ehol der  t o t he pr oper t y,  such as a t enant ,  i s  ever  
ent i t l ed t o l i t i gat i on expenses i n a § 32. 06 
condemnat i on pr oceedi ng.  

I d.  at  8 n. 3.  
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I I I  

¶121 I n i t s deci s i on,  t he cour t  of  appeal s sought  t o 

pr ovi de a r at i onal e f or  an except i on t o t he uni t  r ul e i n t hi s 

case.   I t  c i t ed sever al  di f f er ent  f eder al  and st at e cases,  

i ncl udi ng Bost on Chamber  of  Commer ce,  i n whi ch Just i ce Ol i ver  

Wendel l  Hol mes,  Jr . ,  penned an of t - quot ed aphor i sm per t ai ni ng t o 

j ust  compensat i on:  

[ T] he Const i t ut i on does not  r equi r e a di sr egar d of  t he 
mode of  owner shi p .  .  .  .   I t  does not  r equi r e a 
par cel  of  l and t o be val ued as an unencumber ed whol e 
when i t  i s  not  hel d as an unencumber ed whol e.   I t  
mer el y r equi r es t hat  an owner  of  pr oper t y t aken shoul d 
be pai d f or  what  i s t aken f r om hi m.   I t  deal s  wi t h 
per sons,  not  wi t h t r act s of  l and.   And t he quest i on i s 
what  has t he owner  l ost ,  not  what  has t he t aker  
gai ned.  

Bost on Chamber  of  Commer ce,  217 U. S.  at  195 ( emphasi s added) .   

The cour t  of  appeal s obser ved t hat ,  i n t hi s case,  " t he t aker  

gai ned,  accor di ng t o t he j ur y .  .  .  ,  a bui l di ng t hat  was 

wor t hl ess when measur ed agai nst  f ai r  mar ket  val ue.   But  what  has 

t he VFW l ost ?  The j ur y was not  al l owed t o consi der  t he val ue of  

t he l easehol d because of  t he uni t  r ul e. "   Ci t y  of  Mi l waukee Post  

No.  2874 Vet er ans of  For ei gn War s of  t he Uni t ed St at es v.  

Redevel opment  Aut h.  of  Mi l waukee,  2008 WI  App 24,  ¶26,  307 

Wi s.  2d 518,  746 N. W. 2d 536.    

¶122 The maj or i t y l eaps t o f end of f  any unf ai r  quest i on 

about  what  t he VFW has l ost :  " [ T] he VFW er r s i n r el y i ng upon 

Bost on Chamber  of  Commer ce,  st at i ng i n par t  t hat  ' t he quest i on 

i s,  What  has t he owner  l ost ? not ,  What  has t he t aker  gai ned?' "   

Maj or i t y op. ,  ¶67 ( c i t at i on omi t t ed) .   The maj or i t y t r i es t o 
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di smi ss t he st at ement  by Just i ce Hol mes as " not  per suasi ve"  and 

t aken out  of  cont ext .   I d.  67- 79.  

¶123 I n f act ,  sever al  Wi sconsi n Supr eme Cour t  cases have 

r ecogni zed t he Hol mes st andar d when det er mi ni ng j ust  

compensat i on i n condemnat i on cases.   See,  e. g. ,  Luber ,  47 

Wi s.  2d at  279- 80;  Besnah v.  Ci t y of  Fond du Lac,  35 

Wi s.  2d 755,  758,  151 N. W. 2d 725 ( 1967) ;  Vol br echt ,  31 

Wi s.  2d at  647.   Despi t e t he expr essed accept ance of  t hi s 

st andar d i n Wi sconsi n case l aw,  t he maj or i t y at t empt s t o 

mi ni mi ze t he i mpor t  of  Just i ce Hol mes' s st at ement  on t he 

const i t ut i onal  i ssue of  j ust  compensat i on.   See maj or i t y op. ,  

¶¶67- 79.  

¶124 The maj or i t y opi ni on di ssect s t he Bost on Chamber  of  

Commer ce case as t hough a penet r at i ng new l ook at  t he f act s wi l l  

wi pe out  a cent ur y of  l egal  deci s i ons adher i ng t o t he Hol mes 

st andar d.   The Hol mes st andar d i s not  i r r el evant ,  as evi denced 

by t he Supr eme Cour t ' s  deci s i on i n Br own v.  Legal  Foundat i on of  

Washi ngt on,  538 U. S.  216,  235- 36 ( 2003) ,  wher e Just i ce St evens 

wr ot e as f ol l ows:  " [ T] he ' j ust  compensat i on'  r equi r ed by t he 

Fi f t h Amendment  i s measur ed by t he pr oper t y owner ' s l oss r at her  

t han t he gover nment ' s gai n.   Thi s concl usi on i s suppor t ed by 

consi st ent  and unambi guous hol di ngs i n our  cases. "   ( Emphasi s 

added. )   Si mi l ar l y,  i n Ci t y of  Mont er ey v.  Del  Mont e Dunes at  

Mont er ey,  Lt d. ,  526 U. S.  687,  710 ( 1999) ,  Just i ce Kennedy 

obser ved t hat  " [ j ] ust  compensat i on .  .  .  di f f er s f r om equi t abl e 

r est i t ut i on and ot her  monet ar y r emedi es avai l abl e i n equi t y,  f or  

i n det er mi ni ng j ust  compensat i on,  ' t he quest i on i s what  has t he 
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owner  l ost ,  not  what  has t he t aker  gai ned. ' "   ( Quot i ng Bost on 

Chamber  of  Commer ce,  217 U. S.  at  195. )  

¶125 The maj or i t y cont ends t hat  det er mi ni ng j ust  

compensat i on by eval uat i ng what  t he owner  has l ost  and not  what  

t he t aker  has gai ned " woul d be i nconsi st ent  wi t h t he Cour t ' s  

of t - r epeat ed endor sement  of  t he mar ket  appr oach t o det er mi ni ng 

j ust  compensat i on. "   Maj or i t y op. ,  ¶77.   Thi s  over gener al i zat i on 

i s gr ounded i n t he f i c t i on t hat  t he VFW l ost  not hi ng when i t s 

l easehol d i nt er est  was t aken,  and i t  f ai l s  t o appr eci at e t hat  

t he i ndi v i dual  val uat i on advocat ed by t hi s di ssent  woul d measur e 

t he f ai r  mar ket  val ue of  what  t he owner  ( VFW)  has l ost .   See 

i nf r a,  ¶132.  

I V 

¶126 The maj or i t y opi ni on makes t he f ol l owi ng st at ement :  

" [ T] he ' f ai r ness awar d'  doct r i ne adopt ed by t he cour t  of  appeal s 

conf l i c t s wi t h t he pr i nci pl e t hat  damages l acki ng a di r ect  

r el at i onshi p t o t he f ai r  mar ket  val ue ar e i nci dent al  or  

consequent i al  damages and ar e not  consi der ed when det er mi ni ng 

j ust  compensat i on under  t he const i t ut i on. "   Maj or i t y op. ,  ¶52.   

Thi s st at ement  ser ves l i t t l e pur pose except  t o r eopen 

host i l i t i es over  i ssues consi der ed at  l engt h i n Ci t y of  

Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2007 WI  93,  302 Wi s.  2d 599,  734 

N. W. 2d 428,  and t o dr i ve anot her  nai l  i nt o t hi s cour t ' s  not abl e 

deci s i on i n Luber .  

V 

¶127 The most  di st ur bi ng el ement  of  t hi s case i s t hat  t he 

maj or i t y appr oves t he unpr ecedent ed pr oposi t i on t hat  no 
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compensat i on i s  j ust  compensat i on f or  t he t ak i ng of  val uabl e 

pr oper t y.  

¶128 Li ke Just i ce Hol mes,  Just i ce Hugo Bl ack had t he 

f aci l i t y  f or  put t i ng pr of ound t r ut hs i nt o s i mpl e wor ds.   I n 

Commodi t i es Tr adi ng Cor p. ,  339 U. S.  at  123,  he wr ot e t he 

f ol l owi ng i n r egar ds t o j ust  compensat i on:  " [ T] he domi nant  

consi der at i on al ways r emai ns t he same:  What  compensat i on i s 

' j ust '  bot h t o an owner  whose pr oper t y i s t aken and t o t he 

publ i c t hat  must  pay t he bi l l ?"  

¶129 Zer o compensat i on i s not  " j ust "  t o t he l easehol der  i n 

t hi s case.   I t  exposes t he absence of  any bal ance bet ween t he 

i nt er est s of  t he l easehol der  whose pr oper t y i s t aken and t he 

i nt er est s of  t he Redevel opment  Aut hor i t y t hat  wi l l f ul l y  moved t o 

condemn t he pr oper t y.   I t  t akes t he posi t i on t hat  " compensat i on 

may be j ust  al t hough i t  does not  pr ovi de f ul l  i ndemni f i cat i on t o 

a condemnee" 12 t o i t s ext r eme,  as t hough i t  wer e some i nexor abl e 

r ul e t hat  St epf or d j udges ar e power l ess t o r esi s t  r egar dl ess of  

t he c i r cumst ances.  

¶130 The maj or i t y c i t es Gr een Bay Br oadcast i ng wi t h 

appr oval .   Thi s i s t he case i n whi ch t he cour t  admi t s,  " The uni t  

r ul e i s desi gned t o pr ot ect  t he i nt er est s of  t he condemnor  and 

not  t o pr ot ect  t he i nt er est s of  a condemnee. "   Gr een Bay 

Br oadcast i ng,  116 Wi s.  2d at  11.   Thi s quot e i s unner vi ng t o 

peopl e who bel i eve t hat  our  const i t ut i ons wer e desi gned t o 

pr ot ect  pr oper t y owner s,  not  pr oper t y t aker s.  

                                                 
12 Maj or i t y op. ,  ¶78.  
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¶131 The uni t  r ul e usual l y wor ks wel l ,  but  i t  i s  not  par t  

of  ei t her  t he f eder al  const i t ut i on or  t he st at e const i t ut i on,  as 

t he Redevel opment  Aut hor i t y i nsi st s,  and i t  i s  unconst i t ut i onal  

when i t  depr i ves a pr oper t y owner  of  j ust  compensat i on.   I n t hi s  

i nst ance,  we must  f ashi on and appl y somet hi ng ot her  t han st r i ct  

adher ence t o t he uni t  r ul e t o compl y wi t h const i t ut i onal  

pr ovi s i ons pr ot ect i ng pr oper t y.  

¶132 Rat her  t han empl oyi ng t he uni t  r ul e at  t he expense of  

t he U. S.  and Wi sconsi n const i t ut i ons,  t hi s cour t  shoul d 

r ecogni ze an except i on t o t he uni t  r ul e i n t hi s case so t hat  t he 

VFW' s l easehol d i nt er est  i s val ued i ndependent l y of  t he 

pr oper t y ' s f ee s i mpl e i nt er est .   Speci f i cal l y,  t he VFW' s 

l easehol d i nt er est  shoul d be val ued separ at el y f r om t he r est  of  

t he pr oper t y by subt r act i ng t he val ue of  t he cont r act  r ent  f or  

t he per i od r emai ni ng on t he l ease ( what  t he VFW was obl i gat ed t o 

pay dur i ng t he l ease per i od)  f r om t he val ue of  t he mar ket  r ent  

f or  t he per i od r emai ni ng on t he l ease.   See,  e. g. ,  Maxey,  94 

Wi s.  2d at  400- 01;  see al so Ni chol s on Emi nent  Domai n,  supr a,  

§ 13. 08[ 6] ;  maj or i t y op. ,  ¶¶22 n. 10,  45. 13  Thi s met hod " wi l l  

adequat el y compensat e [ t he VFW]  f or  any pecuni ar y l oss r esul t i ng 

                                                 
13 " The gener al l y accept ed measur e of  compensat i on f or  such 

a t aki ng i s t he f ai r  mar ket  val ue of  t he l easehol d f or  t he 
unexpi r ed l ease t er m.  .  .  .   A l essee i s,  t her ef or e,  ent i t l ed t o 
a sum whi ch wi l l  adequat el y compensat e i t  f or  any pecuni ar y l oss 
r esul t i ng f r om t he t aki ng. "   4 Ni chol s on Emi nent  Domai n,  supr a,  
§ 13. 08[ 6]  ( i nt er nal  f oot not es omi t t ed) .  
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f r om t he t aki ng. " 14  Ni chol s  on Emi nent  Domai n,  supr a,  

§ 13. 08[ 6] .  

¶133 Ther e may be ot her  ways t o ar r i ve at  j ust  

compensat i on.   For  i nst ance,  t her e ought  t o be some r easonabl e 

r el at i onshi p bet ween t he assessed val ue of  pr oper t y f or  t ax 

pur poses and f ai r  mar ket  val ue.   The assessed val ue of  t he hot el  

pr oper t y was $566, 000 i n 2000,  t wo year s af t er  t he Redevel opment  

Aut hor i t y s i gnal ed i t s i nt ent  t o condemn t he pr oper t y.   The 

Redevel opment  Aut hor i t y of f er ed $300, 000 f or  t he VFW' s l easehol d 

i nt er est ,  a f i gur e c l ose t o what  i t s appr ai ser  l at er  t est i f i ed 

t he l and al one woul d be wor t h.   None of  t hese t hr ee appr oaches 

wi l l  y i el d " j ust  compensat i on"  of  zer o.  

¶134 The maj or i t y has gi ven no at t ent i on t o t he most  

appr opr i at e met hod of  measur i ng t he val ue of  t he VFW' s l easehol d 

i nt er est  because i t  i s  commi t t ed t o t he pr oposi t i on t hat ,  on 

t hese f act s,  zer o compensat i on i s j ust  compensat i on.  

¶135 To sum up:  ( 1)  t he VFW had a pr epai d,  l ong- t er m l ease 

of  r eal  val ue;  ( 2)  t he l ease was a r ecogni zed pr oper t y i nt er est ,  

t he t aki ng of  whi ch r equi r es j ust  compensat i on;  ( 3)  t her e was no 

" condemnat i on c l ause"  i n t he l ease t hat  f or f ei t ed t he VFW' s 

r i ght  t o r ecei ve j ust  compensat i on;  ( 4)  t he Ci t y and t he 

Redevel opment  Aut hor i t y t oget her  cont r i but ed t o t he decl i ne of  

t he under l y i ng r eal  pr oper t y by t hei r  act i ons and i nact i ons and 

                                                 
14 The maj or i t y opi ni on i mpl i c i t l y  accept s t hat ,  i f  t he 

VFW' s pr oper t y wer e val ued separ at el y accor di ng t o t hi s met hod,  
t her e woul d be some f ai r  mar ket  val ue t o t he VFW' s l easehol d 
t hat  woul d need t o be compensat ed.   See maj or i t y  op. ,  ¶22 n. 10 
( " [ W] e accept  f or  pur poses of  our  r evi ew t he VFW' s cont ent i on 
t hat  i t s l easehol d i nt er est  had val ue. " ) .   
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by t he l engt hy del ay bet ween t he condemni ng aut hor i t y ' s  

announced i nt ent i on t o t ake t he pr oper t y and t he f i l i ng of  t he 

condemnat i on pet i t i on;  ( 5)  t he VFW was gi ven no oppor t uni t y 

bef or e t he j ur y t o pr ove t he separ at e val ue of  i t s  l easehol d 

i nt er est ,  i . e. ,  no oppor t uni t y t o show what  i t  l ost ;  and ( 6)  t he 

VFW i s bei ng awar ded no compensat i on what ever  f or  t he t aki ng of  

i t s  pr oper t y.  

¶136 Woul d t hat  John Adams coul d r i se f r om hi s gr ave t o 

speak f or  t he VFW,  and f or  pr oper t y r i ght s i n t went y- f i r st  

cent ur y Amer i ca.   I  bel i eve he woul d obser ve t hat ,  i f  t he VFW' s 

pr oper t y can be t aken wi t hout  compensat i on,  no pr oper t y i s  

secur e.    

¶137 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

¶138 I  am aut hor i zed t o st at e t he JUSTI CE N.  PATRI CK CROOKS 

and JUSTI CE PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  
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