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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew an 

unpubl i shed per  cur i am deci s i on of  t he cour t  of  appeal s, 1 whi ch 

af f i r med t he c i r cui t  cour t ' s  j udgment 2 conv i ct i ng def endant  

Jenni f er  L.  War d ( War d)  of  f i r st - degr ee r eckl ess homi ci de.   The 

di sposi t i ve i ssue i n t hi s case i s whet her  i ncr i mi nat i ng 

st at ement s War d made dur i ng t he pol i ce i nvest i gat i on subsequent  

t o t he deat h of  her  seven- week ol d nephew wer e not  vol unt ar y and 

t her ef or e,  shoul d have been suppr essed.    We concl ude t hat  once 

                                                 
1 St at e v.  War d,  No.  2007AP79- CR,  unpubl i shed sl i p op.  ( Wi s.  

Ct .  App.  Apr .  1,  2008) .  

2 The Honor abl e Mar k A.  Manger son of  Onei da Count y pr esi ded.  
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i n pol i ce cust ody,  War d knowi ngl y,  vol unt ar i l y  and i nt el l i gent l y  

wai ved her  Fi f t h Amendment  r i ght s t o s i l ence and t o counsel  and 

t hat  under  t he t ot al i t y of  t he c i r cumst ances,  her  st at ement s 

wer e vol unt ar i l y  made because nei t her  her  per sonal  

char act er i st i cs nor  pol i ce conduct  r esul t ed i n coer ced 

st at ement s.   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .   BACKGROUND 

¶2 On t he mor ni ng of  December  1,  2004,  War d cal l ed 911 t o 

i nf or m pol i ce t hat  her  seven- week ol d nephew,  who had been l ef t  

i n War d' s excl usi ve car e by t he chi l d' s par ent s f i ve days 

ear l i er  on November  26,  2004,  had st opped br eat hi ng.   

Tr agi cal l y,  t he chi l d was l at er  pr onounced dead.   War d was t aken 

t o t he hospi t al  al ong wi t h t he chi l d,  and once t her e,  was 

i nt er vi ewed by Det ect i ve Ser geant  Gl enn Schaepe ( Schaepe)  of  t he 

Onei da Count y Sher i f f ' s  Depar t ment .    

¶3 Dur i ng t hi s r ecor ded i nt er vi ew,  whi ch st ar t ed at  9: 30 

a. m. ,  Schaepe r epeat edl y i nf or med War d t hat  she was not  under  

ar r est ,  and was f r ee t o l eave at  any t i me.   I n addi t i on,  

hospi t al  per sonnel  came and went  at  var i ous t i mes t hr oughout  t he 

i nt er vi ew.   However ,  War d' s f ami l y member s wer e not  per mi t t ed t o 

ent er  t he r oom.   Whi l e War d was bei ng quest i oned,  she made 

i ncr i mi nat i ng st at ement s suggest i ng t hat  she was r esponsi bl e f or  

t he deat h of  her  nephew.   Schaepe al so t ol d her  t hat  her  

daught er  had t ol d hi m t hat  she had seen War d shaki ng t he chi l d;  

however ,  War d' s daught er  saw War d shake t he chi l d onl y when War d 
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was admi ni st er i ng car di opul monar y r esusci t at i on ( CPR)  at  t he 

di r ect i on of  911 phone st af f .  

¶4 Lat er  t hat  day,  at  ar ound 2: 30 i n t he af t er noon,  War d 

accompani ed t he pol i ce t o an i nt er r ogat i on r oom at  t he pol i ce 

st at i on,  wher e she was i nf or med of  her  r i ght s pur suant  t o 

Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .   War d si gned a Mi r anda 

wai ver  f or m,  and was t hen quest i oned f or  sever al  hour s by 

Schaepe and hi s  par t ner ,  Det ect i ve Ser geant  J i m Wood ( Wood) .   

Dur i ng t hi s i nt er vi ew,  War d made i ncr i mi nat i ng s t at ement s t o t he 

pol i ce,  f ur t her  i mpl i cat i ng her  i n t he deat h of  her  nephew.    

¶5 Whi l e War d was bei ng quest i oned,  At t or ney Jef f r ey 

Jackomi no ( Jackomi no) ,  who had been r et ai ned by War d' s husband 

t o r epr esent  War d,  appear ed at  t he pol i ce st at i on and r equest ed 

t o speak wi t h War d.   Schaepe l ef t  t he i nt er r ogat i on r oom,  spoke 

wi t h Jackomi no,  and i nf or med Jackomi no t hat  he woul d not  be 

per mi t t ed t o speak wi t h War d because War d had not  per sonal l y 

i nvoked her  r i ght  t o counsel .   War d never  unequi vocal l y asked 

f or  an at t or ney,  and Jackomi no was never  per mi t t ed t o see War d 

whi l e she was bei ng quest i oned.   The of f i cer s al so di d not  

i nf or m War d t hat  her  husband was out si de of  t he i nt er r ogat i on 

r oom,  even t hough she asked sever al  t i mes about  hi m.  

¶6 Ar ound 5: 20 p. m. ,  t he det ect i ves ceased quest i oni ng,  

and War d was i nf or med t hat  she woul d be spendi ng t he ni ght  i n 

j ai l .   Schaepe i nf or med War d t hat  she woul d not  be per mi t t ed t o 

make any phone cal l s,  al t hough at  appr oxi mat el y 7: 00 p. m. ,  

Shaepe i nst r uct ed t he j ai l er  t o i nf or m War d t hat  she woul d be 
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per mi t t ed t o cal l  a l awyer  i f  she so r equest ed.   War d never  

asked t o cal l  a l awyer .  

¶7 The f ol l owi ng mor ni ng,  War d asked t o speak wi t h t he 

det ect i ves.   She was br ought  i nt o t he i nt er r ogat i on r oom,  and 

Schaepe and Wood quest i oned her  a t hi r d t i me.   War d agai n was 

gi ven Mi r anda war ni ngs.   She asked sever al  t i mes t o speak wi t h 

her  husband,  but  t he of f i cer s di d not  per mi t  her  t o do so.   War d 

never  asked t o speak wi t h a l awyer ,  however ,  and she once agai n 

made i ncr i mi nat i ng st at ement s i mpl i cat i ng her sel f  i n t he deat h 

of  her  nephew.   War d was subsequent l y char ged wi t h f i r st - degr ee 

r eckl ess homi ci de.  

¶8 Pr i or  t o t r i al ,  War d moved t o suppr ess her  st at ement s.   

She chal l enged t he i nt er vi ew at  t he hospi t al ,  ar gui ng t hat  her  

st at ement s wer e i nvol unt ar y because she had been i n pai n at  t he 

t i me and had suf f er ed one or  mor e sei zur es.   War d al so ar gued 

t hat  her  st at ement s wer e i nadmi ssi bl e because of  Schaepe' s 

i ncompl et e and mi sl eadi ng st at ement  about  t he c i r cumst ances 

under  whi ch War d' s daught er  sai d she had seen War d shaki ng t he 

baby.    

¶9 Wi t h r espect  t o her  st at ement s at  t he pol i ce st at i on,  

War d ar gued t hat  t hey wer e i nvol unt ar y because ( 1)  she was not  

i ni t i al l y  per mi t t ed t o make phone cal l s dur i ng t he ni ght  i n 

j ai l ;  ( 2)  she was not  i nf or med t hat  her  l awyer  want ed t o speak 

wi t h her ;  ( 3)  she was not  i nf or med of  her  husband' s st at us and 

l ocat i on;  and ( 4)  she was not  adequat el y i nf or med of  her  r i ght  

t o counsel  when she di scussed cal l i ng a l awyer .   



No.  2007AP79- CR   

 

5 
 

¶10 The ci r cui t  cour t  deni ed War d' s suppr essi on mot i on 

wi t h r espect  t o al l  t hr ee quest i oni ng sessi ons.   Regar di ng t he 

f i r st  sessi on i n t he hospi t al ,  t he cour t  concl uded t hat  War d was 

not  i n cust ody because her  movement  was not  r est r i ct ed;  she was 

t ol d sever al  t i mes t hat  she was not  under  ar r est  and was f r ee t o 

l eave at  any t i me;  and hospi t al  per sonnel  wer e ent er i ng and 

exi t i ng War d' s r oom on a r egul ar  basi s.   Because War d was not  i n 

cust ody,  Mi r anda war ni ngs wer e not  r equi r ed,  and t he ci r cui t  

cour t  mer el y consi der ed t he vol unt ar i ness of  War d' s st at ement s 

under  t he t ot al i t y of  t he c i r cumst ances.    

¶11 The ci r cui t  cour t  f ound t hat  War d di d not  possess 

per sonal  char act er i st i cs suggest i ng t hat  she was par t i cul ar l y 

suscept i bl e t o coer ci on,  and f ound t hat  Schaepe di d not  use 

t act i cs suf f i c i ent  t o r esul t  i n coer ci on.   Even t hough Schaepe 

di d not  t el l  War d t he ci r cumst ances under  whi ch War d' s daught er  

sai d t hat  she saw War d shaki ng t he baby,  t he cour t  not ed t hat  

pol i ce decept i on does not  necessar i l y  make subsequent  st at ement s 

i nadmi ssi bl e.   As a r esul t ,  t he cour t  hel d,  based on t he 

t ot al i t y of  t he c i r cumst ances,  t hat  War d' s st at ement s wer e 

vol unt ar y and t her ef or e admi ssi bl e.  

¶12 Wi t h r espect  t o t he second quest i oni ng sessi on,  whi ch 

t ook pl ace at  t he pol i ce st at i on,  t he St at e conceded t hat  War d 

was i n cust ody.   The ci r cui t  cour t  concl uded t hat  War d 

knowi ngl y,  vol unt ar i l y  and i nt el l i gent l y wai ved her  r i ght s t o 

r emai n s i l ent  and t o have counsel  pr esent .   The cour t  hel d t hat  

War d' s st at ement s made subsequent  t o t hat  wai ver  wer e vol unt ar y 

because War d di d not  possess per sonal  char act er i st i cs t hat  made 
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her  vul ner abl e,  and t he det ect i ves'  met hods,  whi l e aggr essi ve,  

di d not  const i t ut e coer ci on.    

¶13 The ci r cui t  cour t  f ur t her  hel d,  under  t he Uni t ed 

St at es Supr eme Cour t ' s  deci s i on i n Mor an v.  Bur bi ne,  475 U. S.  

412 ( 1986) ,  t hat  t he det ect i ves'  f ai l ur e t o i nf or m War d of  

At t or ney Jackomi no' s pr esence out si de of  t he i nt er r ogat i on r oom 

di d not  r ender  her  st at ement s i nadmi ssi bl e.   I n addi t i on,  t he 

c i r cui t  cour t  concl uded t hat  War d' s equi vocal  st at ement s about  

cal l i ng a l awyer  wer e i nsuf f i c i ent  t o i nvoke t he Fi f t h Amendment  

r i ght  t o counsel .   Fi nal l y,  t he cour t  hel d t hat  t he det ect i ves'  

evasi veness i n r esponse t o War d' s r epeat ed i nqui r i es r egar di ng 

her  husband di d not  af f ect  t he admi ssi bi l i t y  of  her  st at ement s 

because t her e i s no const i t ut i onal  r i ght  t o have anyone ot her  

t han counsel  pr esent  dur i ng cust odi al  i nt er r ogat i on.   I n l i ght  

of  al l  t hese ci r cumst ances,  t he cour t  concl uded t hat  War d' s 

st at ement s at  t he second i nt er vi ew wer e admi ssi bl e.  

¶14 I n anal yzi ng t he t hi r d i nt er vi ew,  t he c i r cui t  cour t  

began by not i ng t hat  even t hough War d was i ni t i al l y  deni ed t he 

oppor t uni t y t o make any phone cal l s subsequent  t o t he second 

i nt er vi ew,  she was l at er  i nf or med by t he j ai l er  t hat  she coul d 

cal l  a l awyer  i f  she wi shed.   As a r esul t ,  t he cour t  r ej ect ed 

War d' s ar gument  t hat  she was hel d " i ncommuni cado. "   The cour t  

once agai n f ound t hat ,  once t he t hi r d quest i oni ng sessi on 

act ual l y began,  War d was cogni zant  of  her  r i ght s bef or e speaki ng 

t o t he pol i ce.   As a r esul t ,  War d' s st at ement s wer e admi ssi bl e.  

¶15 Fol l owi ng deni al  of  War d' s mot i on t o suppr ess,  t he 

case pr oceeded t o t r i al ,  and a j ur y convi ct ed War d of  f i r st -
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degr ee r eckl ess homi ci de.   War d chal l enged her  convi ct i on i n t he 

cour t  of  appeal s,  ar gui ng t hat  t he c i r cui t  cour t  had er r ed by 

f ai l i ng t o suppr ess her  st at ement s.   She advanced many of  t he 

same ar gument s bef or e t he cour t  of  appeal s t hat  she had put  

f or t h i n t he c i r cui t  cour t .   The cour t  of  appeal s af f i r med her  

convi ct i on.  

¶16 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶17 Whet her  a wai ver  of  t he r i ght s t o s i l ence and t o 

counsel  was knowi ngl y,  vol unt ar i l y  and i nt el l i gent l y made i s a 

quest i on of  l aw f or  our  i ndependent  r evi ew.   St at e v.  Badker ,  

2000 WI  App 27,  ¶8,  240 Wi s.  2d 460,  623 N. W. 2d 142.   I n 

deci di ng whet her  War d' s i ncr i mi nat i ng st at ement s shoul d have 

been suppr essed,  we must  det er mi ne whet her  t hose st at ement s wer e 

made vol unt ar i l y .  " The quest i on of  vol unt ar i ness i nvol ves t he 

appl i cat i on of  const i t ut i onal  pr i nci pl es t o hi st or i cal  f act s. "   

St at e v.  Hoppe,  2003 WI  43,  ¶34,  261 Wi s.  2d 294,  661 N. W. 2d 

407.   We uphol d a c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  

unl ess t hey ar e c l ear l y er r oneous.   St at e v.  Ar i as,  2008 WI  84,  

¶12,  311 Wi s.  2d 358,  752 N. W. 2d 748 ( c i t i ng St at e v.  Font e,  

2005 WI  77,  ¶11,  281 Wi s.  2d 654,  698 N. W. 2d 594) .   A f i ndi ng of  

hi st or i cal  f act  i s  not  c l ear l y er r oneous unl ess " i t  i s  agai nst  

t he gr eat  wei ght  and cl ear  pr eponder ance of  t he evi dence. "   

St at e v.  Sykes,  2005 WI  48,  ¶21 n. 7,  279 Wi s.  2d 742,  695 N. W. 2d 

277 ( quot i ng St at e v.  Toml i nson,  2002 WI  91,  ¶36,  254 Wi s.  2d 

502,  648 N. W. 2d 367) .   We i ndependent l y r evi ew t he appl i cat i on 
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of  const i t ut i onal  pr i nci pl es t o t hose f act s.   Sykes,  279 Wi s.  2d 

742,  ¶12 ( c i t i ng St at e v.  Vor bur ger ,  2002 WI  105,  ¶32,  255 

Wi s.  2d 537,  648 N. W. 2d 829) .  

B.  Gener al  Pr i nci pl es 

¶18 Ther e ar e " t wo const i t ut i onal  bases f or  t he 

r equi r ement  t hat  a conf essi on be vol unt ar y t o be admi t t ed i nt o 

evi dence:   t he Fi f t h Amendment  r i ght  agai nst  sel f - i ncr i mi nat i on 

and t he Due Pr ocess Cl ause of  t he Four t eent h Amendment . "  

Di cker son v.  Uni t ed St at es,  530 U. S.  428,  433 ( 2000)  ( c i t i ng 

Br am v.  Uni t ed St at es,  168 U. S.  532,  542 ( 1897) ;  Br own v.  

Mi ssi ssi ppi ,  297 U. S.  278 ( 1936) ) . 3  War d' s s t at ement s wer e 

vol unt ar y i f  t hey wer e " t he pr oduct  of  a f r ee and unconst r ai ned 

wi l l ,  r ef l ect i ng del i ber at eness of  choi ce,  as opposed t o t he 

r esul t  of  a conspi cuousl y unequal  conf r ont at i on i n whi ch t he 

pr essur es br ought  t o bear  on t he def endant  by r epr esent at i ves of  

t he St at e exceeded t he def endant ' s abi l i t y  t o r esi st . "   St at e v.  

Davi s,  2008 WI  71,  ¶36,  310 Wi s.  2d 583,  751 N. W. 2d 332 ( quot i ng 

Hoppe,  261 Wi s.  2d 294,  ¶36) .   I n conduct i ng t hi s i nqui r y,  we 

l ook at  t he t ot al i t y of  t he c i r cumst ances.   I d. ,  ¶37.   
                                                 

3 Our  i nt er pr et at i on of  Ar t i c l e I ,  Sect i on 8 of  t he 
Wi sconsi n Const i t ut i on has gener al l y been consi st ent  wi t h t he 
Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Fi f t h 
Amendment  t o t he f eder al  Const i t ut i on.   St at e v.  Ar i as,  2008 WI  
84,  ¶19,  311 Wi s.  2d 358,  752 N. W. 2d 748.   However ,  on occasi on 
we have i nt er pr et ed Ar t i c l e I ,  Sect i on 8 mor e br oadl y.   See 
St at e v.  Knapp,  2005 WI  127,  ¶56,  285 Wi s.  2d 86,  700 N. W. 2d 
899;  St at e v.  Dubose,  2005 WI  126,  ¶¶40- 44,  285 Wi s.  2d 143,  699 
N. W. 2d 582.   Her e,  we i nt er pr et  Ar t i c l e I ,  Sect i on 8 of  t he 
Wi sconsi n Const i t ut i on consi st ent  wi t h t he Uni t ed St at es Supr eme 
Cour t ' s  i nt er pr et at i on of  t he Fi f t h Amendment .   St at e v.  Hanson,  
136 Wi s.  2d 195,  213,  401 N. W. 2d 771 ( 1987) ;  see al so i nf r a not e 
5.  
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¶19 The t ot al i t y of  t he c i r cumst ances cont empl at es 

bal anci ng t he char act er i st i cs of  t he suspect  agai nst  t he t ype of  

pol i ce t act i cs t hat  wer e empl oyed t o obt ai n t he suspect ' s 

st at ement .   I d.  ( c i t i ng Hoppe,  261 Wi s.  2d 294,  ¶¶38- 39) .   I n 

eval uat i ng t he suspect ' s char act er i st i cs,  we consi der  hi s or  her  

" age,  educat i on,  i nt el l i gence,  physi cal  or  emot i onal  condi t i on,  

and pr i or  exper i ence wi t h l aw enf or cement . "   I d.  ( same) .   The 

mor e sophi st i cat ed and l ess vul ner abl e t he suspect  i s,  t he mor e 

l i kel y i t  becomes t hat  hi s or  her  st at ement s wer e vol unt ar y.    

¶20 I n eval uat i ng t he pol i ce conduct ,  we exami ne " t he 

l engt h of  quest i oni ng,  gener al  condi t i ons or  c i r cumst ances i n 

whi ch t he st at ement  was t aken,  whet her  any excessi ve physi cal  or  

psychol ogi cal  pr essur e was used,  and whet her  any i nducement s,  

t hr eat s,  met hods,  or  st r at egi es wer e ut i l i zed i n or der  t o el i c i t  

a st at ement  f r om t he def endant . "   I d.  ( c i t i ng Hoppe,  261 Wi s.  2d 

294,  ¶39) .    

¶21 The ul t i mat e quest i on of  whet her  War d' s st at ement s t o 

pol i ce wer e vol unt ar i l y  made i s anal yzed under  t he t eachi ngs of  

St at e ex r el .  Goodchi l d v.  Bur ke,  27 Wi s.  2d 244,  133 N. W. 2d 753 

( 1965) .   However ,  many of  t he ar gument s t hat  War d makes ar e 

phr ased i n a manner  t hat  al so appear s t o quest i on t he 

vol unt ar i ness,  and t her ef or e t he val i di t y,  of  t he wai ver  of  her  

r i ght s t o r emai n s i l ent  and t o have counsel  pr ov i ded.   Those ar e 

r i ght s expl ai ned dur i ng t he Mi r anda war ni ngs she was gi ven.   I n 

or der  t o avoi d pot ent i al  conf usi on of  t he t wo ki nds of  

vol unt ar i ness t hat  ar i se i n t hi s case,  we separ at el y anal yze t he 

val i di t y of  War d' s wai ver  of  r i ght s when t he Mi r anda war ni ngs 
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wer e gi ven and t hen exami ne t he vol unt ar i ness of  her  st at ement s.   

I n some i nst ances,  t hi s wi l l  r equi r e us t o di scuss her  

cont ent i ons t wi ce,  once i n or der  t o anal yze her  wai ver  of  t he 

r i ght s cont ai ned i n t he Mi r anda war ni ngs,  and a second t i me t o 

anal yze t he ef f ect  of  her  cont ent i on on t he vol unt ar i ness of  her  

st at ement s.     

C.  Pol i ce I nt er vi ews  

1.  Per sonal  char act er i st i cs 

¶22 Wi t h r espect  t o War d' s per sonal  char act er i st i cs,  t he 

c i r cui t  cour t  f ound t hat  she was r el at i vel y sophi st i cat ed and 

i nt el l i gent .   Thi s was not  a c l ear l y er r oneous f i ndi ng,  and i s 

suppor t ed by t he r ecor d.   Fi r st ,  War d was 35 year s ol d at  t he 

t i me of  t hese i nt er vi ews,  and was a hi gh school  gr aduat e.   

Second,  t he i nt er vi ew t r anscr i pt s do not  suggest  any l ack of  

i nt el l i gence;  War d evi nced a st r ong command of  l anguage.   Thi r d,  

War d had a pr i or  convi ct i on,  and she i s t he daught er  of  a pol i ce 

of f i cer .   St at e v.  Fr ankl i n,  228 Wi s.  2d 408,  413,  596 N. W. 2d 

855 ( Ct .  App.  1999) .   For  exampl e,  t he f ol l owi ng di al ogue 

occur r ed when War d was r ead her  Mi r anda war ni ngs t he f i r st  t i me:  

[ Schaepe] :   .  .  .  [ N] umber  one.   You [ ]  have t he r i ght  
t o r emai n s i l ent .   Do you under st and t hat ? 

[ War d] :   Yes.  

[ Schaepe] :   Okay.  

[ War d] :   You have t he r i ght  t o an at t or ney.  

[ Schaepe] :   What ' s t hat ? 

[ War d] :   I f  you cannot  af f or d an at t or ney one wi l l  be 
appoi nt ed f or  you.  
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[ Schaepe] :   Oh you know [ ]  ' em pr et t y wel l ? 

[ War d] :   Yeah.  

That  i s,  War d her sel f  demonst r at ed an unpr ompt ed under st andi ng 

of  her  r i ght s whi l e i n cust ody wi t hout  havi ng f i r st  been t ol d 

t hose r i ght s by t he pol i ce.   Thi s i ndi cat es t hat  War d was not  

par t i cul ar l y vul ner abl e t o pol i ce quest i oni ng.  

¶23 War d' s onl y basi s f or  chal l engi ng t he vol unt ar i ness of  

her  st at ement s based on her  own per sonal  char act er i st i cs r el at es 

t o her  al l egat i ons of  suf f er i ng sei zur es and exper i enci ng back 

pai n whi l e at  t he hospi t al  dur i ng t he f i r st  quest i oni ng sessi on.   

However ,  t he c i r cui t  cour t  made a f i ndi ng of  hi st or i cal  f act  on 

t hi s poi nt ,  not i ng:  

Ther e' s no r eason t o bel i eve t hat  t hi s per cei ved 
sei zur e ear l i er  i n t he day and some conf usi on per haps 
based on t he exci t ement  of  t he event s made her  
par t i cul ar l y vul ner abl e t o i nt er r ogat i on.  .  .  .   
[ T] her e i s r eal l y i nsuf f i c i ent  pr oof  f or  t hi s  cour t  t o 
det er mi ne t hat  her  back pai n or  any t ype of  sei zur e 
[ was]  act ual l y [ a] f f ect i ng her  abi l i t y  t o r espond 
appr opr i at el y t o Of f i cer  Schaepe.   Ther e i s no r eal  
pr oof  t hat  t hose medi cal  pr obl ems made her  
par t i cul ar l y vul ner abl e .  .  .  .  

Thi s f i ndi ng does not  go " agai nst  t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence, "  i . e. ,  i t  was not  c l ear l y  

er r oneous.   Sykes,  279 Wi s.  2d 742,  ¶21 n. 7 ( quot i ng Toml i nson,  

254 Wi s.  2d 502,  ¶36) .    

¶24 Ther ef or e,  War d' s physi cal  and ment al  condi t i on di d 

not  cause her  t o become vul ner abl e t o pol i ce i nt er r ogat i on.   As 

a r esul t ,  none of  War d' s per sonal  char act er i st i cs f avor  

concl udi ng t hat  her  st at ement s wer e made i nvol unt ar i l y .  
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 2.  Pol i ce conduct  

¶25 War d' s r emai ni ng basi s f or  suppr essi on l i es i n her  

cont ent i on t hat  Schaepe' s and Wood' s pol i ce t act i cs r esul t ed i n 

coer ced st at ement s.   War d was i nt er vi ewed by t he pol i ce on t hr ee 

occasi ons.   We r evi ew each i n t ur n.  

a.  f i r st  i nt er vi ew 

¶26 War d concedes t hat  she was not  i n cust ody at  t he 

hospi t al ,  so Schaepe had no obl i gat i on t o pr ovi de Mi r anda 

war ni ngs.   St at e v.  Br ockdor f ,  2006 WI  76,  ¶39,  291 Wi s.  2d 635,  

717 N. W. 2d 657 ( hol di ng t hat  t he pol i ce ar e not  r equi r ed t o gi ve 

Mi r anda war ni ngs i f  t he suspect  i s not  i n cust ody) .   War d does 

not  ar gue t hat  a Mi r anda vi ol at i on occur r ed at  t hi s t i me.    

¶27 I nst ead,  War d asser t s t hat  Schaepe' s conduct  r ose t o 

t he l evel  of  coer ci on because he t ol d her  t hat  her  daught er  had 

seen her  shaki ng t he baby,  but  he di d not  t el l  her  al l  t hat  her  

daught er  sai d about  t hat  event .   I n addi t i on,  War d ar gues t hat  

she was coer ced because her  f ami l y member s wer e not  al l owed t o 

ent er  t he hospi t al  r oom whi l e Schaepe quest i oned her .   The 

descr i pt i on of  t he " shaki ng"  epi sode t o whi ch Schaepe r ef er r ed,  

but  i ncompl et el y descr i bed,  was War d' s daught er  descr i bi ng 

War d' s CPR on t he baby at  t he di r ect i on of  911 st af f .   As a 

r esul t ,  al t hough Schaepe' s st at ement  was t r ue,  because of  i t s  

i ncompl et eness,  Schaepe mi sr epr esent ed what  War d' s daught er  

sai d.   However ,  mi sr epr esent at i ons by pol i ce " do not  necessar i l y  

make a conf essi on i nvol unt ar y" ;  r at her ,  t hey ar e a r el evant  

f act or  i n t he t ot al i t y of  t he c i r cumst ances.   St at e v.  Tr i ggs,  
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2003 WI  App 91,  ¶17,  264 Wi s.  2d 861,  663 N. W. 2d 396 ( c i t i ng 

Uni t ed St at es v.  Vel asquez,  885 F. 2d 1076,  1088 ( 3d Ci r .  1989) ) ;  

see al so Fr azi er  v.  Cupp,  394 U. S.  731,  739 ( 1969)  ( concl udi ng 

t hat  whi l e i t  was r el evant  t hat  pol i ce mi sr epr esent ed f act s t o 

t he suspect ,  t hose mi sr epr esent at i ons wer e i nsuf f i c i ent  t o make 

an ot her wi se vol unt ar y conf essi on i nadmi ssi bl e) ;  St at e v.  

Fehr enbach,  118 Wi s.  2d 65,  66- 67,  347 N. W. 2d 379 ( Ct .  App.  

1984)  ( concl udi ng " t hat  an i nt er r ogat or ' s use of  decei t ,  whi l e 

r el evant ,  does not  by i t sel f  make an ot her wi se vol unt ar y 

conf essi on i nadmi ssi bl e" )  ( c i t i ng Fr azi er ,  394 U. S.  at  739) .    

¶28 Even t hough t hi s mi sr epr esent at i on i s r el evant  i n 

det er mi ni ng t he vol unt ar i ness of  War d' s st at ement s,  i t  i s 

i nsuf f i c i ent  t o r ender  her  st at ement s i nvol unt ar y.   War d 

r epeat edl y deni ed shaki ng t he baby,  and woul d acknowl edge onl y  

l at er  t hat  she had " t ossed"  or  " pl opped"  t he chi l d on t he bed,  

act i ons i nconsi st ent  wi t h Schaepe' s descr i pt i on of  War d' s 

daught er ' s st at ement .   I n addi t i on,  t he ef f ect  of  denyi ng War d' s 

f ami l y member s access t o War d' s hospi t al  r oom was mi ni mal ,  as 

hospi t al  per sonnel  wer e f r equent l y ent er i ng and exi t i ng t he r oom 

t hr oughout  t he i nt er vi ew,  and Schaepe t ol d War d t hat  she coul d 

st op t he i nt er vi ew at  anyt i me.   The r est  of  t he i nt er vi ew at  t he 

hospi t al  was r el axed,  wi t h War d and Schaepe at  t i mes j oki ng wi t h 

one anot her .   As a r esul t ,  t he t one of  t he i nt er vi ew was 

conver sat i onal  and i ndi cat es t hat  i t  was not  coer ci ve.   

Accor di ngl y,  we concl ude,  under  t he t ot al i t y of  t he 

c i r cumst ances,  t hat  t he st at ement s War d made at  t he hospi t al  

wer e vol unt ar y.  
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b.  second i nt er vi ew 

¶29 The second i nt er vi ew t ook pl ace at  t he pol i ce st at i on.   

The St at e has conceded t hat  War d was i n cust ody dur i ng t hi s 

i nt er vi ew.   As a r esul t ,  pr i or  t o i nt er r ogat i ng War d,  t he 

det ect i ves wer e r equi r ed t o admi ni st er  Mi r anda war ni ngs.   They 

di d so.   The f ol l owi ng di al ogue r ecount s t he r eadi ng of  t hose 

r i ght s,  and War d' s subsequent  wai ver  of  t hem:  

[ Schaepe] :   .  .  .  [ N] umber  one.   You[ ]  have t he r i ght  
t o r emai n s i l ent .   Do you under st and t hat ? 

[ War d] :   Yes.  

[ Schaepe] :   Okay.  

[ War d] :   You have t he r i ght  t o an at t or ney.  

[ Schaepe] :   What ' s t hat ? 

[ War d] :   I f  you cannot  af f or d an at t or ney one wi l l  be 
appoi nt ed f or  you.  

[ Schaepe] :   Oh you know [ ]  ' em pr et t y wel l ? 

[ War d] :   Yeah.  

[ Schaepe] :   Okay.   Number  t wo.   Anyt hi ng you say can 
be used agai nst  you i n a cour t  of  l aw.   Do [ you]  
under st and t hat ? 

[ War d] :   Yes I  do.  

[ Schaepe] :   Okay.   Number  t hr ee.   You have t he r i ght  
t o consul t  wi t h a l awyer  bef or e quest i oni ng and t o 
have a l awyer  pr esent  wi t h you dur i ng quest i oni ng.   Do 
you under st and t hat ? 

[ War d] :   Does t hat  mean I  need a l awyer  r i ght  now? 

[ Schaepe] :   Wel l  see t hat ' s a deci s i on t hat  you make.   
I  can' t  make t hose deci s i ons f or  you.   What  I ' m sayi ng 
i s t hat  we do wanna ask you about  t he deat h of  [ your  
nephew] .   And you ar e her e.   We di dn' t  br i ng you her e 
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i n handcuf f s.   We asked you t o come her e and you wer e 
gr aci ous enough t o come wi t h us and si t  her e and uh 
.  .  .   

[ War d] :   Wel l  I  .  .  .  

[ Schaepe] :   .  .  .  l i s t en t o us.  

[ War d] :   .  .  .  I ' m sor r y.   Thi s i s l aw enf or cement  so 
i f  I  get  up and l eave I  f eel  l i ke I ' m doi ng somet hi ng 
wr ong.  

[ Schaepe] :   Oh.   Wel l  you can .  .  .  

[ War d] :   That ' s me.  

[ Schaepe] :   .  .  .  you can do t hat  r i ght ? 

[ War d] :   What ? 

[ Schaepe] :   Ya know get  up and l eave i f  t hat ' s what  
you want .  

[ War d] :   I  can? 

[ Schaepe] :   Sur e.  

[ War d] :   Wher e am I  gonna go? 

[ Schaepe] :   ( Laughi ng)  Wel l  .  .  .  

[ War d] :   I  I  have no r i de ( l aughi ng) .  

[ Schaepe] :   .  .  .  wel l  uh we' r e .  .  .  

[ War d] :   ' Cuz I  don' t  know wher e my husband i s.  

[ Schaepe] :   Wel l  a r i de coul d be uh af f or ded you uh 
somehow.  

[ War d] :   Okay.  

[ Schaepe] :   But  i f  we .  .  .  

[ War d] :   But  I  I ' m sor r y t o i nt er r upt .   But  I  t ol d you 
I  wanna t r y t o get  t hi s t aken car e of  as qui ckl y and 
as soon as possi bl e t hat  way ever yt hi ng l i ke you sai d 
i s f r esh.  
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[ Schaepe] :   Okay.   And [ ]  t hat ' s what  I  under st ood you 
t o say bef or e.   And t hat ' s [ ]  why I  woul d l i ke t o t al k 
t o you yet  and uh I  under st and what  you j ust  sai d.   Um 
i n any event  you under st ood t hat  st at ement  I  r ead t o 
you.   You have t he r i ght  t o consul t  wi t h a l awyer  
bef or e quest i oni ng and t o have a l awyer  pr esent  wi t h 
you dur i ng quest i oni ng.  

[ War d] :   Yes.  

[ Schaepe] :   Okay.   And number  f our .   You cannot  i f  you 
cannot  af f or d t o hi r e [ ]  a l awyer  one woul d be 
appoi nt ed t o r epr esent  you at  publ i c expense bef or e or  
dur i ng any quest i oni ng i f  you so wi sh.   Do you 
under st and t hat ? 

[ War d] :   Yes.  

[ Schaepe] :   Okay.   And t hen number  f i ve.   I f  you 
deci de t o answer  quest i ons now wi t hout  a l awyer  
pr esent  you have t he r i ght  t o st op t he quest i oni ng and 
r emai n s i l ent  at  any t i me you wi sh and t he r i ght  t o 
ask f or  and have a l awyer  any t i me you wi sh i ncl udi ng 
dur i ng t he quest i oni ng.   Okay? 

[ War d] :   ( No ver bal  r esponse)  ( Head shake up and down—
af f i r mat i ve) .  

[ Schaepe] :   And t hen I ' l l  j ust  t ur n t hi s t o you and uh 
t her e' s a Wai ver  of  Ri ght s r i ght  bel ow i t .   Maybe you 
can j ust  f ol l ow al ong.   Okay.   I ' l l  r ead i t  t o ya 
t hough.  

[ War d] :   Sor r y.  

[ Schaepe] :   That ' s al r i ght .   I  have r ead or  have had 
r ead t o me t he st at ement  of  my r i ght s and I  under st and 
what  my r i ght s ar e.   I  am wi l l i ng t o make a st at ement  
and answer  quest i ons.   I  do not  want  a l awyer  at  t hi s 
t i me.   I  under st and and know what  I  am doi ng.   No 
pr omi ses or  t hr eat s have been made t o me and no 
pr essur e or  coer ci on of  any k i nd has been used agai nst  
me.  

[ War d] :   Tr ue.  

War d t hen si gned t he Mi r anda wai ver  f or m and pr oceeded t o make 

i ncr i mi nat i ng st at ement s.  
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¶30 I n or der  t o be val i d,  a Mi r anda wai ver  must  be 

knowi ng,  vol unt ar y and i nt el l i gent .   See Bur bi ne,  475 U. S.  at  

421.   A wai ver  i s knowi ng,  vol unt ar y and i nt el l i gent  wher e i t  i s  

" t he pr oduct  of  a f r ee and del i ber at e choi ce r at her  t han 

i nt i mi dat i on,  coer ci on,  or  decept i on, "  and has " been made wi t h a 

f ul l  awar eness of  bot h t he nat ur e of  t he r i ght  bei ng abandoned 

and t he consequences of  t he deci s i on t o abandon i t . "   I d.   Her e,  

War d ver bal l y,  and by her  s i gnat ur e,  acknowl edged t hat  her  

Mi r anda wai ver  was obt ai ned wi t hout  any pr omi ses,  t hr eat s,  

pr essur e or  coer ci on.   Nor t h Car ol i na v.  But l er ,  441 U. S.  369,  

373 ( 1979)  ( " An expr ess wr i t t en or  or al  st at ement  of  wai ver  of  

t he r i ght  t o r emai n s i l ent  or  of  t he r i ght  t o counsel  i s  usual l y 

st r ong pr oof  of  t he val i di t y of  t hat  wai ver  .  .  .  . " ) .    

¶31 I t  i s  appar ent  f r om t he above di al ogue t hat  War d' s 

wai ver  was val i d.   War d under st ood her  r i ght s ,  even r eci t i ng 

t hem unpr ompt ed whi l e Schaepe was admi ni st er i ng Mi r anda war ni ngs 

t o her .   War d under st ood what  she was gi v i ng up,  and made a 

consci ous deci s i on t o make a st at ement  t o t he pol i ce despi t e her  

r i ght  t o r emai n s i l ent .   As a r esul t ,  we concl ude t hat  War d' s 

wai ver  of  her  r i ght s was knowi ng,  vol unt ar y and i nt el l i gent .  

¶32 Never t hel ess,  War d at t acks t he admi ssi bi l i t y  of  

st at ement s she made subsequent  t o her  wai ver ,  ar gui ng t hat  t hose 

st at ement s wer e made i nvol unt ar i l y  because t hey wer e coer ced.   

Di cker son,  530 U. S.  at  444 ( " The r equi r ement  t hat  Mi r anda 

war ni ngs be gi ven does not ,  of  cour se,  di spense wi t h t he 

vol unt ar i ness i nqui r y. " ) ;  but  see i d.  ( " [ C] ases i n whi ch a 

def endant  can make a col or abl e ar gument  t hat  a sel f -
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i ncr i mi nat i ng st at ement  was ' compel l ed'  despi t e t he f act  t hat  

t he l aw enf or cement  aut hor i t i es  adher ed t o t he di ct at es of  

Mi r anda ar e r ar e. "  ( quot i ng Ber kemer  v.  McCar t y,  468 U. S.  420,  

433 n. 20 ( 1984) ) ) .    

¶33 War d' s ar gument s can be br oken down as f ol l ows:   ( 1)  

she shoul d have been i nf or med t hat  At t or ney Jackomi no was 

wai t i ng t o t al k t o her  out si de of  t he i nt er r ogat i on r oom;  ( 2)  

she shoul d have been i nf or med about  t he st at us and l ocat i on of  

her  husband,  who was al so wai t i ng out si de;  and ( 3)  t he pol i ce 

shoul d have asked f or  f ur t her  c l ar i f i cat i on f r om and gi ven 

f ur t her  i nf or mat i on t o War d when she made equi vocal  st at ement s 

about  cont act i ng an at t or ney. 4  We not e t hat ,  whi l e War d makes 

t hese ar gument s i n an at t empt  t o show t hat  her  st at ement s wer e 

not  vol unt ar y,  t hese ar gument s ar e mor e appr opr i at el y addr essed 

t o t he val i di t y of  her  wai ver .   Never t hel ess,  under  t he t ot al i t y 

of  t he c i r cumst ances,  t hi s pol i ce conduct  does not  r i se t o t he 

l evel  of  coer ci on,  and pol i ce coer ci on i s a necessar y 

pr er equi s i t e t o f i ndi ng t hat  a def endant ' s st at ement  was 

i nvol unt ar i l y  made.   Hoppe,  261 Wi s.  2d 294,  ¶37 ( c i t i ng 

Col or ado v.  Connel l y,  479 U. S.  157,  167 ( 1986) ) .   We t her ef or e 

r ej ect  War d' s ar gument s i n t ur n.  

¶34 War d' s f i r st  cont ent i on,  t hat  her  wai ver  was i nval i d 

because t he pol i ce f ai l ed t o i nf or m her  t hat  At t or ney Jackomi no 

                                                 
4 War d al so asser t s t hat ,  at  t he second i nt er vi ew,  Schaepe 

agai n made mi sl eadi ng st at ement s r egar di ng War d' s daught er ' s 
descr i pt i on of  War d shaki ng t he baby.   Our  concl usi ons on t hi s 
poi nt  wi t h r espect  t o t he f i r st  i nt er vi ew appl y wi t h equal  f or ce 
t o t he second i nt er vi ew.   See supr a ¶¶27- 28.   
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was wai t i ng out s i de,  i s squar el y  addr essed by t he Uni t ed St at es 

Supr eme Cour t ' s  deci s i on i n Bur bi ne,  whi ch we adopt ed i n St at e 

v.  Hanson,  136 Wi s.  2d 195,  213,  401 N. W. 2d 771 ( 1987) .   I n 

Bur bi ne,  t he Supr eme Cour t  hel d t hat  t he pol i ce' s f ai l ur e t o 

i nf or m a suspect  t hat  hi s at t or ney was at t empt i ng t o cal l  hi m,  

and t he pol i ce' s del i ber at e decept i on of  t he at t or ney i n st at i ng 

t hat  t hey woul d wai t  f or  hi m t o ar r i ve bef or e quest i oni ng hi s 

c l i ent ,  di d not  af f ect  t he suspect ' s knowi ng,  vol unt ar y and 

i nt el l i gent  wai ver  of  hi s Fi f t h Amendment  r i ght s t o r emai n 

s i l ent  and have counsel  pr esent .   Bur bi ne,  475 U. S.  at  423- 24.   

The Cour t  hel d t hat  " [ e] vent s occur r i ng out si de of  t he pr esence 

of  t he suspect  and ent i r el y unknown t o hi m sur el y can have no 

bear i ng on t he capaci t y t o compr ehend and knowi ngl y r el i nqui sh a 

const i t ut i onal  r i ght . "   I d.  at  422.   I n l anguage di r ect l y 

appl i cabl e her e,  t he Cour t  f ur t her  st at ed:   

Gr ant i ng t hat  t he " del i ber at e or  r eckl ess"  wi t hhol di ng 
of  i nf or mat i on i s obj ect i onabl e as a mat t er  of  et hi cs,  
such conduct  i s  onl y r el evant  t o t he const i t ut i onal  
val i di t y of  a wai ver  i f  i t  depr i ves a def endant  of  
knowl edge essent i al  t o hi s abi l i t y  t o under st and t he 
nat ur e of  hi s  r i ght s and t he consequences of  
abandoni ng t hem.   Because r espondent ' s vol unt ar y 
deci s i on t o speak was made wi t h f ul l  awar eness and 
compr ehensi on of  al l  t he i nf or mat i on Mi r anda r equi r es 
t he pol i ce t o convey,  t he wai ver s wer e val i d.  

I d.  at  423- 24.    

¶35 As we not ed i n Hanson,  " t he Uni t ed St at es Supr eme 

Cour t  has i mposed on t he pol i ce an obl i gat i on t o i nf or m a 

suspect  of  hi s r i ght  t o have counsel  pr esent  at  a cust odi al  

i nt er r ogat i on.  .  .  .   The Fi f t h Amendment ,  however ,  does not  
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r equi r e t he pol i ce t o advi se t he suspect  of  t he i mmedi at e 

avai l abi l i t y  of  a par t i cul ar  at t or ney. "   Hanson,  136 Wi s.  2d at  

208.    

¶36 I n t hi s case,  not hi ng i n t he r ecor d suggest s t hat  War d 

was not  f ul l y  appr i sed of  her  r i ght s,  and no aut hor i t y r equi r ed 

Schaepe and Wood t o t el l  her  t hat  Jackomi no was t her e.   

Fur t her mor e,  as we have al r eady concl uded above,  t he col l oquy 

bet ween War d and Schaepe as War d was r ead her  r i ght s i ndi cat es 

t hat  War d' s " vol unt ar y deci s i on t o speak was made wi t h f ul l  

awar eness and compr ehensi on of  al l  t he i nf or mat i on Mi r anda 

r equi r es t he pol i ce t o convey. "   Bur bi ne,  475 U. S.  at  424.   

Accor di ngl y,  t he f act  t hat  t he pol i ce di d not  i nf or m War d t hat  

Jackomi no was out si de di d not  af f ect  t he val i di t y of  her  wai ver .    

¶37 I n addi t i on,  t hi s f act  di d not  af f ect  t he 

vol unt ar i ness of  War d' s subsequent  st at ement s.   I n or der  f or  

pol i ce conduct  t o be coer ci ve,  " t he pr essur es br ought  t o bear  on 

t he def endant  by r epr esent at i ves of  t he St at e [ must ]  exceed[ ]  

t he def endant ' s abi l i t y  t o r esi st . "   Davi s,  310 Wi s.  2d 583,  ¶36 

( quot i ng Hoppe,  261 Wi s.  2d 294,  ¶36) .   However ,  t hat  t he pol i ce 

di d not  t el l  War d about  Jackomi no br ought  no addi t i onal  

pr essur es t o bear  on War d.   Ther ef or e,  t hi s l ack of  knowl edge 

di d not  af f ect ,  much l ess exceed,  her  abi l i t y  t o r esi st  pol i ce 

quest i oni ng.   She si mpl y was unawar e of  t hi s  c i r cumst ance.   

Accor di ngl y,  t he f act  t hat  t he pol i ce di d not  i nf or m War d of  

Jackomi no' s pr esence i s not  a r el evant  f act or ,  under  t he 

t ot al i t y of  t he c i r cumst ances,  i n r egar d t o whet her  her  

st at ement s wer e vol unt ar y.   
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¶38 War d' s second basi s f or  chal l engi ng her  Mi r anda 

wai ver ,  whi ch she al so char act er i zes as a chal l enge t o t he 

vol unt ar i ness of  her  st at ement s subsequent  t o t hat  wai ver ,  i s  

t he det ect i ves'  " evasi veness"  i n r esponse t o War d' s quest i ons 

r egar di ng t he st at us and l ocat i on of  her  husband,  who,  unknown 

t o War d,  was act ual l y wai t i ng out si de t he i nt er r ogat i on r oom.   

War d now ar gues t hat ,  had she been per mi t t ed t o speak wi t h her  

husband,  he mi ght  have advi sed her  t o i nvoke her  r i ght s.   

However ,  as we have expl ai ned:   

Si nce t he r i ght  t o counsel  and t he r i ght  t o r emai n 
s i l ent  ar e gi ven by t he const i t ut i on t o t he def endant ,  
he al one can exer ci se t hose r i ght s.   Nei t her  hi s 
f ami l y nor  hi s at t or ney ar e t hr eat ened wi t h 
accusat i ons,  nor  do t hey have t he def endant ' s 
knowl edge of  t he case,  i ncl udi ng t he def endant ' s 
knowl edge of  hi s  own gui l t  or  i nnocence,  nor  ar e t hey 
subj ect  t o t he pai n of  t he def endant ' s possi bl y gui l t y 
consci ence.   Ther ef or e,  no one but  t he accused can 
make t he deci s i on t o make a st at ement  t o t he pol i ce or  
t o ask f or  t he assi st ance of  counsel  i n maki ng hi s 
deci s i on.  

Hanson,  136 Wi s.  2d at  213.   I t  was War d' s r esponsi bi l i t y ,  not  

her  husband' s,  t o det er mi ne whet her  she want ed t o exer ci se her  

Fi f t h Amendment  r i ght s.   I d.  

¶39 A r equest  t o speak wi t h f ami l y  member s t r i gger s no 

const i t ut i onal  r i ght s i n t he manner  t hat  a r equest  t o speak wi t h 

counsel  does,  and under  Bur bi ne,  t he pol i ce had no obl i gat i on t o 

i nf or m War d t hat  her  husband was wai t i ng out si de.   As a r esul t ,  

War d' s second ar gument  does not  af f ect  t he val i di t y of  her  

wai ver  of  r i ght s.   
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¶40 We al so not e t hat  t he pol i ce' s f ai l ur e t o i nf or m War d 

of  t he st at us and l ocat i on of  her  husband di d not  af f ect  t he 

vol unt ar i ness of  st at ement s War d made subsequent  t o her  wai ver  

of  r i ght s.   That  i s,  f ai l i ng t o gi ve War d t hi s  i nf or mat i on di d 

not  pl ace addi t i onal  pr essur e on her ,  suf f i c i ent  t o over come her  

f r ee wi l l .   I n or der  f or  pol i ce conduct  t o be coer ci ve,  i t  must  

be shown t o be t he t ype of  conduct  t hat  pr event s a def endant ' s  

st at ement s f r om bei ng " t he pr oduct  of  a f r ee and unconst r ai ned 

wi l l ,  r ef l ect i ng del i ber at eness of  choi ce,  as opposed t o t he 

r esul t  of  a conspi cuousl y unequal  conf r ont at i on. "   Davi s,  310 

Wi s.  2d 583,  ¶36.   War d woul d have made i ncr i mi nat i ng st at ement s 

i f  her  husband had i n f act  been unavai l abl e,  as he ver y wel l  

coul d have been.   Ther ef or e,  no coer ci on occur r ed due t o t he 

det ect i ves'  r esponses t o War d' s  i nqui r i es r egar di ng her  husband.   

St at ed ot her wi se,  t he det ect i ves'  conduct  di d not  def eat  t he 

vol unt ar i ness of  War d' s st at ement s subsequent  t o her  wai ver  of  

r i ght s.  

¶41 We not e t hat  t he c i r cumst ances her e ar e 

di st i ngui shabl e f r om our  deci s i on i n St at e v.  Jer r el l  C. J. ,  2005 

WI  105,  283 Wi s.  2d 145,  699 N. W. 2d 110,  wher e we hel d t hat  

r ef usi ng Jer r el l ' s  ( a j uveni l e)  r equest  t o speak wi t h hi s 

par ent s pr i or  t o cust odi al  i nt er r ogat i on,  under  t he t ot al i t y of  

t he c i r cumst ances,  r ender ed hi s subsequent  st at ement s 

i nvol unt ar y.   I d. ,  ¶43 ( hol di ng t hat  t he " f ai l ur e ' t o cal l  t he 

par ent s f or  t he pur pose of  depr i v i ng t he j uveni l e of  t he 

oppor t uni t y t o r ecei ve advi ce and counsel '  wi l l  be consi der ed 

' st r ong evi dence t hat  coer ci ve t act i cs wer e used t o el i c i t  t he 
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i ncr i mi nat i ng st at ement s ' "  ( quot i ng Ther i aul t  v.  St at e,  66 

Wi s.  2d 33,  48,  223 N. W. 2d 850 ( 1974) ) ) .    

¶42 The hol di ng i n Jer r el l  was based i n subst ant i al  par t  

on t he suspect ' s st at us as a j uveni l e.   I d.   War d i s not  a 

j uveni l e;  she i s an adul t  of  aver age i nt el l i gence and educat i on,  

wi t h an above aver age f ami l i ar i t y wi t h l aw enf or cement  

pr ocedur es.   As a r esul t ,  under  t he t ot al i t y of  t he 

c i r cumst ances,  Schaepe and Wood di d not  have an obl i gat i on t o 

cont act  War d' s husband i n or der  f or  War d' s st at ement s t o be 

vol unt ar y.  

¶43 War d' s t hi r d ar gument  i s t hat  when she asked Schaepe 

and Wood i f  she shoul d cal l  an at t or ney,  t hei r  f ai l ur e t o 

f ur t her  c l ar i f y her  st at ement s and f ur t her  expl ai n her  r i ght s 

r ender ed her  wai ver  of  r i ght s i nval i d,  and her  subsequent  

i ncr i mi nat i ng st at ement s i nvol unt ar y.   However ,  al l  War d had t o 

do was unequi vocal l y ask f or  an at t or ney.   Had she done so,  

Schaepe and Wood woul d have been obl i gat ed t o i mmedi at el y cease 

al l  quest i oni ng.   Edwar ds v.  Ar i zona,  451 U. S.  477,  484- 85 

( 1981)  ( " [ A] n accused,  .  .  .  havi ng expr essed hi s desi r e t o deal  

wi t h t he pol i ce onl y t hr ough counsel ,  i s  not  subj ect  t o f ur t her  

i nt er r ogat i on by t he aut hor i t i es unt i l  counsel  has been made 

avai l abl e t o hi m,  unl ess t he accused hi msel f  i ni t i at es f ur t her  

communi cat i on,  exchanges,  or  conver sat i ons wi t h t he pol i ce. " ) ;  

St at e v.  Jenni ngs,  2002 WI  44,  ¶26,  252 Wi s.  2d 228,  647 N. W. 2d 

142 ( " [ T] he pol i ce must  i mmedi at el y cease quest i oni ng a suspect  

who cl ear l y i nvokes t he Mi r anda r i ght  t o counsel  at  any poi nt  

dur i ng cust odi al  i nt er r ogat i on. " ) .   War d di d not  do t hi s.   



No.  2007AP79- CR   

 

24 
 

I nst ead,  she asked t he det ect i ves what  t hey t hought  she shoul d 

do.   Thi s i s an equi vocal  st at ement .   We have pr ovi ded gui dance 

i n t he past  di r ect l y on t hi s poi nt :  

I f  a suspect  makes a r ef er ence t o an at t or ney t hat  i s 
ambi guous or  equi vocal  i n t hat  a r easonabl e of f i cer  i n 
l i ght  of  t he c i r cumst ances woul d have under st ood onl y  
t hat  t he suspect  mi ght  be i nvoki ng t he r i ght  t o 
counsel ,  our  pr ecedent s do not  r equi r e t he cessat i on 
of  quest i oni ng.  

Jenni ngs,  252 Wi s.  2d 228,  ¶29 ( quot i ng Davi s v.  Uni t ed St at es,  

512 U. S.  452,  459 ( 1994)  ( emphasi s i n or i gi nal ) ) .   That  i s,  

War d' s equi vocal  r ef er ence t o an at t or ney,  by aski ng t he 

of f i cer s i f  she shoul d cal l  one,  di d not  r equi r e Schaepe and 

Wood t o cease quest i oni ng War d. 5  I n addi t i on,  t he of f i cer s had 
                                                 

5 We not e t hat ,  af t er  a def endant  has been f or mal l y char ged,  
t he Si xt h Amendment  r i ght  t o counsel  appl i es,  and i n cont r ast  t o 
t he Fi f t h Amendment  r i ght  t o counsel ,  an equi vocal  r equest  f or  
counsel  i n a Si xt h Amendment  cont ext  i s  suf f i c i ent  t o i nvoke 
t hat  r i ght .   See St at e v.  Hor nung,  229 Wi s.  2d 469,  477- 78,  600 
N. W. 2d 264 ( Ct .  App.  1999)  ( concl udi ng t hat  t he " st r i ct  
r equi r ement s f or  ' unequi vocal l y and unambi guousl y '  asser t i ng 
one' s r i ght  t o counsel  under  t he Fi f t h Amendment  ar e somewhat  
l ess st r i ngent  under  t he Si xt h Amendment " )  ( c i t i ng Pat t er son v.  
I l l i noi s,  487 U. S.  285,  290- 91 ( 1988) ) ;  see al so St at e v.  
Dagnal l ,  228 Wi s.  2d 495,  504- 05,  596 N. W. 2d 482 ( Ct .  App.  1999)  
( r easoni ng t hat  gr eat er  l eeway i s af f or ded char ged def endant s i n 
i nvoki ng t he r i ght  t o counsel  under  t he Si xt h Amendment  t han 
unchar ged suspect s under  t he Fi f t h Amendment ) .    

The cour t  of  appeal s di scussed t hi s di st i nct i on i n Hor nung.   
Hor nung,  229 Wi s.  2d at  477- 78.   I n Hor nung,  t he cour t  hel d t hat  
Hor nung' s equi vocal  r equest  t o speak wi t h an at t or ney was 
suf f i c i ent  t o i nvoke t he Si xt h Amendment  r i ght  t o counsel ,  i d.  
at  479- 80,  because Hor nung had been char ged wi t h a cr i me,  i d.  at  
476.   I n t he case now bef or e us,  War d' s equi vocal  st at ement s 
about  an at t or ney t ook pl ace i n a pr e- char gi ng cust odi al  
i nt er r ogat i on.   Ther ef or e,  we have exami ned her  st at ement s and 
t he pol i ce' s r esponses t o t hem under  Fi f t h Amendment  
j ur i spr udence.    
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no need t o c l ar i f y War d' s st at ement s r egar di ng whet her  t o cal l  

an at t or ney.   I d. ,  ¶32 ( " [ O] f f i cer s need nei t her  st op an 

                                                                                                                                                             
Just i ce Cr ooks'  di ssent  acknowl edges t hi s di st i nct i on,  

Just i ce Cr ooks'  di ssent ,  ¶¶92- 94,  but  never t hel ess ur ges t he 
cour t  t o i nt er pr et  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 
Const i t ut i on mor e br oadl y t han t he Fi f t h Amendment  t o t he 
f eder al  Const i t ut i on,  such t hat  a suspect  woul d not  be r equi r ed 
t o make an unequi vocal  r equest  f or  counsel  i n t he pr e- char gi ng 
cont ext  i n or der  t o i nvoke t he r i ght  t o counsel  under  st at e l aw.   
We decl i ne t o do so.  

The Uni t ed St at es Supr eme Cour t  has not ed t hat  st r onger  
pr ot ect i ons exi s t  i n t he Si xt h Amendment  cont ext  t han i n t he 
Fi f t h Amendment  cont ext .   Thi s di st i nct i on has been made because 
when a def endant  has been f or mal l y char ged,  " t he gover nment  has 
commi t t ed i t sel f  t o pr osecut e,  and [ i t  i s ]  onl y t hen t hat  t he 
adver se posi t i ons of  gover nment  and def endant  have sol i di f i ed.   
I t  i s  t hen t hat  a def endant  f i nds hi msel f  f aced wi t h t he 
pr osecut or i al  f or ces of  or gani zed soci et y,  and i mmer sed i n t he 
i nt r i caci es of  subst ant i ve and pr ocedur al  cr i mi nal  l aw. "   Uni t ed 
St at es v.  Gouvei a,  467 U. S.  180,  189 ( 1984)  ( quot i ng Ki r by v.  
I l l i noi s,  406 U. S.  682,  689 ( 1972) ) .    

Fur t her mor e,  whi l e we ar e sensi t i ve t o Just i ce Cr ooks'  
concer ns about  War d' s r i ght s,  t he l oss of  l i f e of  a young chi l d 
i s an equal l y compel l i ng concer n.   Thi s seven- week ol d boy was 
i n War d' s excl usi ve car e f i ve f ul l  days bef or e he di ed.   We 
acknowl edge t he si gni f i cant  concer ns pr esent  i n ensur i ng t hat  a 
suspect ' s r i ght s ar e honor ed;  however ,  t her e ar e s i gni f i cant  
count er vai l i ng concer ns i n t he ef f ect i ve i nvest i gat i on of  cr i mes 
and t he meani ngf ul  i nt er r ogat i on of  cr i mi nal  suspect s.   Mor an v.  
Bur bi ne,  475 U. S.  412,  426 ( 1986)  ( " ' [ T] he need f or  pol i ce 
quest i oni ng as a t ool  f or  ef f ect i ve enf or cement  of  cr i mi nal  
l aws'  cannot  be doubt ed. "  ( quot i ng Schneckl ot h v.  Bust amont e,  
412 U. S.  218,  225 ( 1973) ) ) ;  i d.  ( " Admi ssi ons of  gui l t  ar e mor e 
t han mer el y ' des i r abl e, '  .  .  .  t hey ar e essent i al  t o soci et y ' s  
compel l i ng i nt er est  i n f i ndi ng,  convi ct i ng,  and puni shi ng t hose 
who vi ol at e t he l aw. " )  ( c i t i ng Uni t ed St at es v.  Washi ngt on,  431 
U. S.  181,  186 ( 1977) ) .   Just i ce Cr ooks di scusses a var i et y of  
c i r cumst ances sur r oundi ng shaken i nf ant  deat hs,  Just i ce Cr ooks'  
di ssent ,  ¶84 n. 4,  but  t hi s di scussi on f ai l s t o acknowl edge t he 
f act  t hat  t hi s chi l d was i n War d' s excl usi ve car e not  j ust  on 
t he day t hat  he t r agi cal l y di ed,  but  f or  t he f i ve days pr i or  t o 
hi s deat h.  
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i nt er r ogat i on nor  ask c l ar i f y i ng quest i ons when a suspect  makes 

an equi vocal  r equest  f or  counsel . " )  ( c i t i ng Davi s,  512 U. S.  at  

461) .    

¶44 However ,  i n r esponse t o War d' s quest i on,  Schaepe di d 

pr ovi de War d wi t h f ur t her  i nf or mat i on about  her  r i ght  t o 

counsel ,  even t hough he was not  r equi r ed t o do so.  Schaepe 

st at ed,  " Wel l  see t hat ' s a deci s i on t hat  you make.   I  can' t  make 

t hose deci s i ons f or  you. "   Thi s i s a compl et el y accur at e 

st at ement  of  War d' s r i ght s.   As we st at ed i n Hanson,  " no one but  

t he accused can make t he deci s i on t o make a s t at ement  t o t he 

pol i ce or  t o ask f or  t he assi s t ance of  counsel  i n maki ng hi s 

deci s i on. "   Hanson,  136 Wi s.  2d at  213.   I t  was up t o War d,  not  

Schaepe or  Wood,  t o deci de whet her  t o cal l  an at t or ney.   Si nce 

War d' s st at ement s wer e equi vocal ,  Schaepe and Wood had no 

obl i gat i on t o cease quest i oni ng or  t o ask War d t o c l ar i f y her  

st at ement s.   Accor di ngl y,  t hi s conduct  di d not  af f ect  t he 

val i di t y of  War d' s wai ver  of  r i ght s at  t he second i nt er vi ew.    

¶45 I n addi t i on,  t he of f i cer s '  conduct  cannot  be sai d t o 

have r ender ed War d' s subsequent  st at ement s i nvol unt ar y.   The 

of f i cer s gave War d addi t i onal  i nf or mat i on.   They wer e hesi t ant  

t o speak wi t h her  wi t hout  bei ng cer t ai n she want ed t o t al k wi t h 

t hem.   Accor di ngl y,  she was not  coer ced and no r emedy of  

suppr essi on i s avai l abl e f or  t hese st at ement s.   Hoppe,  261 

Wi s.  2d 294,  ¶37 ( c i t i ng Connel l y,  479 U. S.  at  167)  ( expl ai ni ng 

t hat  pol i ce coer ci on i s a necessar y pr er equi s i t e f or  a f i ndi ng 

of  i nvol unt ar i ness) .  
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c.  ni ght  i n j ai l  

¶46 War d' s second i nt er vi ew ended at  appr oxi mat el y 5: 20 

p. m.   Wood and Schaepe expl ai ned t o War d t hat  she woul d be 

spendi ng t he ni ght  i n j ai l  because she had i mpl i cat ed her sel f  i n 

t he deat h of  her  nephew.   They al so t ol d War d t he f ol l owi ng:  

[ Schaepe] :   And what  we' r e gonna do al so j ust  so you 
know i s your  phone cal l s ar e gonna be r est r i ct ed at  
t hi s t i me.   So I ' m gonna t el l  t hem t hat .   And t hen 
t omor r ow mor ni ng we' l l  assess t hat  and [ ]  see i f  we 
can l i f t  t hat  or  not .   But  r i ght  now we' r e i n t he 
pr ocess of  i nvest i gat i ng and we' r e gonna be sear chi ng 
your  house.   And we don' t  want  any i nt er f er ence wi t h 
t hat  t ype of  act i v i t y so we ar e r est r i ct i ng your  phone 
cal l s unt i l  t omor r ow and t hen we' l l  r eassess.   Okay? 

[ War d] :   And t hat  means not  maki ng any phone cal l s? 

[ Schaepe] :   Ri ght .  

War d ar gues t hat  because she coul d not  make any phone cal l s,  she 

was hel d " i ncommuni cado"  and deni ed her  r i ght  t o counsel .  

¶47 I n r esponse,  t he St at e not es t hat  at  appr oxi mat el y 

7: 00 p. m. ,  Schaepe t ol d t he j ai l er  t o t el l  War d t hat  she coul d 

cal l  a l awyer  i f  she want ed.   War d ar gues t hat  t her e i s no 

evi dence i n t he r ecor d t o suppor t  t hi s.   However ,  t he c i r cui t  

cour t  made t he f ol l owi ng f i ndi ng of  f act :  

[ O] f f i cer  Schaepe t ol d t he j ai l er  about  7 o' c l ock on 
t he eveni ng of  December  1st  t hat  of  cour se i f  [ War d]  
want ed t o cal l  an at t or ney she coul d cal l  an at t or ney,  
and t he evi dence her e on r ecor d i s t hat  t hat  
i nf or mat i on was communi cat ed t o her .   So on t he ni ght  
of  December  1st ,  [ War d]  was r emi nded t hat  she coul d 
cal l  an at t or ney .  .  .  .  

¶48 War d ar gues t hat  t hi s f i ndi ng i s c l ear l y er r oneous 

because t her e i s no evi dence t hat  War d was i nf or med by t he 
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j ai l er  t hat  she coul d cal l  an at t or ney.   We di sagr ee.   On t he 

mor ni ng of  December  2,  at  t he st ar t  of  t he t hi r d i nt er vi ew,  War d 

and Schaepe had t he f ol l owi ng exchange:  

[ Schaepe] :   The onl y r est r i ct i ons t hat  you' ve had up 
unt i l  t hi s poi nt  i s  cal l i ng out  t o make a per sonal  
phone cal l .   Um i f  you want  an at t or ney you can cal l  
an at t or ney and t hat ' s what  i t  says t her e.   At  any 
t i me you can cal l  an at t or ney.   And t hat ' s why t he 
j ai l er  came t o you yest er day as wel l  and sai d t hat  um 
you don' t  have any you can' t  have any per sonal  phone 
cal l s out  but  you can have a phone cal l  t o your  
at t or ney i f  you' d l i ke.   That ' s what  he t ol d you l ast  
ni ght  t oo.  

[ War d] :   And I  di dn' t  have one.   And I  di dn' t  know who 
t o cal l .   And usual l y t hey' r e gone by t hat  t i me.  

When Schaepe r ecal l ed t o War d t hat  t he j ai l er  had t ol d her  t hat  

she coul d cal l  an at t or ney i f  she want ed,  War d di d not  deny t hat  

t hi s was t r ue,  and her  st at ement s i mpl y t hat  t he j ai l er  di d t el l  

her  she coul d make a cal l  t o a l awyer .   Ther ef or e,  t he c i r cui t  

cour t ' s  f i ndi ng does not  go " agai nst  t he gr eat  wei ght  and cl ear  

pr eponder ance of  t he evi dence" ;  i . e. ,  i t  i s  not  c l ear l y 

er r oneous.   Sykes,  279 Wi s.  2d 742,  ¶21 n. 7.  

¶49 Sat i sf i ed wi t h t he c i r cui t  cour t ' s  f i ndi ngs of  f act ,  

we not e t hat  t he concept  of  " i ncommuni cado"  det ent i on,  t o whi ch 

War d ar gues she was subj ect ,  may cont empl at e bot h t hat  v i s i t or s,  

such as f ami l y member s and/ or  counsel ,  ar e pr event ed f r om seei ng 

or  cont act i ng t he suspect ,  and t hat  t he suspect  i s pr ohi bi t ed 

f r om communi cat i ng wi t h i ndi v i dual s ot her  t han t he pol i ce.   See,  

e. g. ,  Davi s v.  Nor t h Car ol i na,  384 U. S.  737,  745 ( 1966)  ( not i ng 

t hat  a def endant  was hel d i ncommuni cado wher e t her e was an 

i nst r uct i on not  t o per mi t  anyone access t o Davi s and not  t o 
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al l ow hi m t o communi cat e wi t h ot her s) ;  Payne v.  Ar kansas,  356 

U. S.  560,  563 ( 1958) 6 ( not i ng i ncommuni cado st at us wher e 

def endant ' s f ami l y member s and l awyer  wer e not  per mi t t ed t o 

v i s i t  hi m and he asked t o make a phone cal l  but  was not  al l owed 

t o do so) .    

¶50 However ,  i n Bur bi ne,  whi ch pr ovi ded gui dance on t he 

appl i cat i on of  Mi r anda,  t he Uni t ed St at es Supr eme Cour t  

expl ai ned t hat ,  wher e t he di ct at es of  Mi r anda ar e ot her wi se 

f ol l owed,  t he onl y i mper mi ssi bl e aspect  of  i ncommuni cado 

quest i oni ng i s t hat  whi ch pr event s a suspect  f r om speaki ng wi t h 

t hose t o whom he or  she has a const i t ut i onal  r i ght  t o speak. 7   

                                                 

6 Davi s v.  Nor t h Car ol i na,  384 U. S.  737 ( 1966)  and Payne v.  
Ar kansas,  356 U. S.  560 ( 1958) ,  ar ose pr i or  t o Mi r anda v.  
Ar i zona,  384 U. S.  436 ( 1966) .   Ther ef or e,  t he anal ysi s empl oyed 
by t he Uni t ed St at es Supr eme Cour t  di f f er ed f r om t he anal ysi s 
t hat  has been empl oyed i n cases t hat  ar ose subsequent  t o 
Mi r anda.    

7 I n hi s di ssent ,  Just i ce Cr ooks ci t es sever al  pr e- Bur bi ne 
cases i n suppor t  of  hi s ar gument  t hat  War d' s det ent i on her e was 
i ncommuni cado i n an i mper mi ssi bl e manner  because vi s i t or s,  
i ncl udi ng War d' s at t or ney and daught er ,  wer e not  per mi t t ed t o 
cont act  her .   Just i ce Cr ooks'  di ssent ,  ¶¶77- 79,  81.   However ,  
our  deci s i on t oday oper at es under  t he hol di ng of  Bur bi ne,  whi ch 
we adopt ed i n Hanson,  136 Wi s.  2d at  213.   We decl i ne t o appl y 
t he pr e- Bur bi ne,  pr e- Hanson case l aw ci t ed by Just i ce Cr ooks.   
As hi s opi ni on expr essl y not es,  Bur bi ne " undoubt edl y c l ear ed t he 
way"  f or  t he concl usi ons we r each her e.   Just i ce Cr ooks'  
di ssent ,  ¶88.   He i s cor r ect .  
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Bur bi ne,  475 U. S.  at  433 n. 4 ( not i ng t hat  denyi ng vi s i t or s t he 

r i ght  t o cont act  an i ndi v i dual  i n cust ody who has been gi ven t he 

Mi r anda war ni ngs wi l l  not  r equi r e suppr essi on because t he 

Mi r anda deci s i on i t sel f  " embodi es a car ef ul l y cr af t ed bal ance 

desi gned t o f ul l y  pr ot ect  bot h t he def endant ' s and soci et y ' s  

i nt er est s, "  and " ' t he i nt er r ogat i on must  cease unt i l  an at t or ney 

i s pr esent '  onl y ' [ i ] f  t he i ndi v i dual  st at es t hat  he want s an 

at t or ney' "  ( quot i ng Mi chi gan v.  Mosl ey,  423 U. S.  96,  104 n. 10 

( 1975)  ( emphasi s i n Bur bi ne) ) .   That  i s,  pr event i ng ot her s f r om 

cont act i ng t he suspect  has no i mpact  on t he suspect ' s abi l i t y  t o 

wai ve hi s or  her  r i ght s or  on hi s or  her  choi ce t o speak 

vol unt ar i l y  wi t h t he pol i ce.   I d.  at  422.  

                                                                                                                                                             
Just i ce Cr ooks al so c i t es pr e- Bur bi ne case l aw t o ar gue 

t hat  by decl i ni ng t o per mi t  War d t o cont act  her  husband,  t he 
pol i ce cr eat ed a coer ci ve i nt er r ogat i on envi r onment  t hat  
r ender ed her  st at ement s i nvol unt ar y.   I d. ,  ¶¶77- 78.   However ,  
Bur bi ne expr essl y not es t hat  " ' t he i nt er r ogat i on must  cease 
.  .  . '  onl y ' [ i ] f  t he i ndi v i dual  st at es t hat  he want s an 
at t or ney. ' "   Bur bi ne,  475 U. S.  at  433 n. 4 ( quot i ng Mi chi gan v.  
Mosl ey,  423 U. S.  96,  104 n. 10 ( 1975) ) .    

Accept i ng Just i ce Cr ooks'  appr oach woul d cr eat e a s l i pper y 
s l ope i n whi ch t he subj ect i ve char act er i st i cs  of  i ndi v i dual  
suspect s woul d r equi r e l aw enf or cement  t o det er mi ne whet her  t he 
f ami l y member s and acquai nt ances wi t h whom t he suspect  wi shed t o 
speak wer e suf f i c i ent l y i mpor t ant  t o t he suspect  such t hat  a 
deni al  of  cont act  woul d r ender  subsequent  st at ement s 
i nvol unt ar y.   For  exampl e,  Just i ce Cr ooks suggest s t hat  War d' s  
st at ement s ar e i nvol unt ar y her e because she coul d not  t al k t o 
her  husband.   Woul d her  st at ement s al so have been i nvol unt ar y 
had she asked t o speak wi t h her  uncl e,  or  wi t h her  cowor ker ,  or  
wi t h her  mi ni st er ?  We decl i ne t o vent ur e i nt o such a t angl ed 
web.   The st at e and f eder al  Const i t ut i ons pr ovi de suspect s wi t h 
t he r i ght  t o have counsel  pr esent  whenever  t he suspect  r equest s 
a l awyer .   That  r i ght  was not  i nf r i nged upon her e.    
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¶51 The Bur bi ne cour t  r easoned t hat  " ���vent s occur r i ng 

out si de of  t he pr esence of  t he suspect  and ent i r el y unknown t o 

hi m sur el y can have no bear i ng on t he capaci t y t o compr ehend and 

knowi ngl y r el i nqui sh a const i t ut i onal  r i ght . "   I d.   That  i s,  

al t hough t he accused has a Fi f t h Amendment  r i ght  t o be f r ee f r om 

compel l ed sel f - i ncr i mi nat i on,  hi s or  her  deci s i on t o wai ve t hat  

r i ght  and t o speak vol unt ar i l y  wi t h t he pol i ce cannot  be 

af f ect ed by event s of  whi ch he or  she has no knowl edge.   I d.   

Ther ef or e,  i f  t he suspect  i s unawar e t hat  t he pol i ce have 

pr event ed someone f r om maki ng cont act ,  t hi s f act  has no bear i ng 

on t he suspect ' s  wai ver  of  r i ght s or  t he vol unt ar i ness of  hi s or  

her  st at ement s.   Once Mi r anda has been f ol l owed,  " f ul l  

compr ehensi on of  t he r i ght s t o r emai n s i l ent  and r equest  a 

[ l awyer ]  ar e suf f i c i ent  t o di spel  what ever  coer ci on i s i nher ent  

i n t he i nt er r ogat i on pr ocess. "   I d.  at  427.    

¶52 Based on t hese pr i nci pl es and t he ci r cui t  cour t ' s  

f i ndi ngs,  we concl ude t hat  War d i s cor r ect  i n asser t i ng t hat  she 

was hel d i n a const i t ut i onal l y i mper mi ssi bl e st at us dur i ng t he 

hour  and 40 mi nut es t hat  she coul d not  cont act  a l awyer ,  i f  she 

had asked t o do so.   However ,  pr event i ng ot her s f r om cont act i ng 

War d cannot  have af f ect ed her  wai ver  of  r i ght s or  t he 

vol unt ar i ness of  her  st at ement s,  because she was not  awar e t hat  

anyone was t r y i ng t o cont act  her .   I d.  at  422.   Fur t her mor e,  as 

soon as War d was i nf or med by t he j ai l er  t hat  she coul d cont act  a 

l awyer ,  her  const i t ut i onal l y i mpai r ed st at us ceased and she was 

once agai n f r ee t o speak wi t h a l awyer  i f  she r equest ed t o do 

so.   I d.  at  433 n. 4.   And f i nal l y,  t hi s i s not  a case wher e War d 
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was hel d by t he pol i ce f or  an ext ended per i od of  t i me.   She 

agr eed t o accompany t he pol i ce t o t he st at i on i n t he af t er noon 

of  t he day t hat  her  nephew di ed;  she was kept  over ni ght ;  and she 

was char ged t he next  day.     

¶53 However ,  even t hough War d was al l owed t o cal l  a 

l awyer ,  she made no at t empt  t o do so at  any t i me.   Even assumi ng 

t hat  War d woul d have at t empt ed t o cont act  an at t or ney bet ween 

5: 20 p. m.  and 7: 00 p. m.  on December  1,  t he r emedy f or  her  br i ef  

depr i vat i on of  t he r i ght  t o cont act  a l awyer  woul d be 

suppr essi on of  any i ncr i mi nat i ng st at ement s t hat  she made dur i ng 

t hat  t i me.   See Dar wi n v.  Connect i cut ,  391 U. S.  346,  349 ( 1968)  

( per  cur i am)  ( hol di ng t hat  pr ol onged " i ncommuni cado"  

i nt er r ogat i on r ender ed conf essi on made dur i ng t hat  per i od 

i nvol unt ar y and i nadmi ssi bl e) ;  see al so Haynes v.  Washi ngt on,  

373 U. S.  503,  514 ( 1963)  ( hol di ng t hat  " i ncommuni cado det ent i on"  

r ender ed conf essi on made dur i ng t hat  per i od i nvol unt ar y) .   

However ,  War d made no st at ement s,  much l ess i ncr i mi nat i ng 

st at ement s,  dur i ng t he hour  and 40 mi nut es t hat  she may have 

been unabl e t o cont act  an at t or ney had she so desi r ed.    

¶54 We acknowl edge t hat  Dar wi n and Haynes di d not  

expr essl y addr ess t he quest i on of  whet her  a per i od of  

i mper mi ssi bl e det ent i on coul d never t hel ess r esul t  i n t he 

suppr essi on of  i ncr i mi nat i ng st at ement s obt ai ned subsequent  t o 

t hat  det ent i on.   However ,  even i f  i t  coul d,  War d' s conduct  at  

t he t hi r d i nt er vi ew i n t hi s case ( whi ch we di scuss bel ow) ,  i n 

per sonal l y r equest i ng t o speak wi t h t he of f i cer s,  demonst r at i ng 

a c l ear  wi l l i ngness t o t al k once t he i nt er vi ew began,  and 
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subsequent l y wai v i ng her  r i ght s  t o s i l ence and t o counsel ,  

demonst r at e t hat ,  under  t he t ot al i t y of  t he c i r cumst ances,  her  

br i ef  per i od of  i mper mi ssi bl e det ent i on di d not  af f ect  t he 

vol unt ar i ness of  st at ement s she made subsequent  t o t hat  

det ent i on.   That  i s,  because i t  was f or  such a br i ef  per i od of  

t i me,  i t  di d not  r i se t o a l evel  of  coer ci on such t hat  

st at ement s t hat  she made t he next  day shoul d have been 

suppr essed.  

¶55 I n hi s di ssent ,  Just i ce Cr ooks ar gues,  bot h expr essl y  

and i mpl i edl y,  t hat  we shoul d r ej ect  t he Uni t ed St at es Supr eme 

Cour t ' s  hol di ng i n Bur bi ne and concl ude t hat  t he pol i ce conduct  

her e r ender ed bot h War d' s wai ver  i nval i d and her  subsequent  

st at ement s i nvol unt ar y.   Just i ce Cr ooks'  di ssent ,  ¶¶80,  85,  101 

& n. 15.   I n r esponse,  we not e t hat  i n St at e v.  Hanson,  whi ch i s 

not  a r ecent  case and whi ch demonst r at es t hat  many of  t he 

ar gument s pr esent ed by Just i ce Cr ooks ar e not  new,  s i x j ust i ces 

t ook t he oppor t uni t y t o expr essl y adopt  t he hol di ng i n Bur bi ne.   

Hanson,  136 Wi s.  2d at  213.   The Hanson cour t ' s  l ogi c i n doi ng 

so appl i es wi t h equal  f or ce t oday:  

 We do not  bel i eve t hat  t he suspect ' s knowl edge of  
t he l ocat i on of  a par t i cul ar  counsel  can af f ect  t he 
i nt el l i gent  wai ver  of  hi s const i t ut i onal  r i ght s as 
descr i bed i n Mi r anda war ni ngs.   Si nce t he knowl edge of  
t he l ocat i on of  counsel  adds no const i t ut i onal  r i ght s,  
does not  al t er  t he f act s of  t he case as t he suspect  
knows t hem,  and does not  gi ve r i se t o any coer ci ve 
i nf l uence by t he pol i ce,  such knowl edge i s not  
r el evant  t o t he suspect ' s vol unt ar y deci s i on t o wai ve 
hi s r i ght s.   Al t hough a suspect  who was r eady t o wai ve 
hi s r i ght s mi ght  change hi s mi nd when t ol d an at t or ney 
was wai t i ng t o see hi m,  t he cr i t i cal  f act or  woul d be 
t he conveni ence of  seei ng t he at t or ney,  not  t he 
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i nt el l i gent  per cei ved need f or  l egal  counsel .   Si nce 
t he conveni ence of  t he def endant  i s not  
const i t ut i onal l y pr ot ect ed,  t he l ocat i on of  a 
par t i cul ar  at t or ney i s not  const i t ut i onal l y r equi r ed 
i nf or mat i on.  

 I f  t hi s i nf or mat i on wer e r equi r ed,  di st i nct i ons 
bet ween suspect s woul d unf ai r l y devel op dependi ng on 
whet her  t hi r d per sons wer e abl e t o engage t he ser vi ces 
of  an at t or ney.   A new ar ea of  l aw woul d devel op 
r egar di ng act i ons of  pol i ce i n par t i cul ar  f act  
s i t uat i ons,  i . e. , was t he at t or ney i n t he bui l di ng,  
was t he at t or ney on t he t el ephone,  was t he at t or ney on 
hi s way t o t he bui l di ng,  was t he at t or ney not  
i mmedi at el y avai l abl e but  woul d be by a def i ni t e t i me,  
woul d a subst i t ut e at t or ney sat i sf y t he r equi r ement .   
Anot her  l i ne of  cases coul d devel op ar ound who 
r equest ed such r epr esent at i on:   t he accused' s f ami l y,  
f r i ends,  or  per haps a cr i mi nal  accompl i ce,  or  t he 
at t or ney hi msel f  who has a r educed casel oad.   Woul d 
t he pol i ce be r equi r ed t o i nf or m t he accused no mat t er  
who was seeki ng r epr esent at i on f or  t he accused,  even 
i f  such r epr esent at i on i s sought  out  of  t he sel f -
i nt er est  of  t he par t y seeki ng t he r epr esent at i on? 

 An i nf i ni t e number  of  c i r cumst ances coul d be 
envi s i oned onl y  t o cr eat e a new ext ensi on of  t he 
excl usi onar y r ul e.   The Supr eme Cour t  i n Bur bi ne f ound 
Mi r anda suf f i c i ent  pr ot ect i on of  t he suspect ' s 
const i t ut i onal  r i ght s bef or e i nt er r ogat i on and f ound 
no need t o f ur t her  ext end t he excl usi onar y r ul e.   We 
bel i eve Bur bi ne t o be a r easonabl e consi der at i on of  
t he l i mi t  t o whi ch Mi r anda wi l l  be ext ended and t hat  
t he Wi sconsi n Const i t ut i on does not  r equi r e gr eat er  
pr ot ect i on.   Si nce t he r i ght  t o counsel  and t he r i ght  
t o r emai n s i l ent  ar e gi ven by t he const i t ut i on t o t he 
def endant ,  he al one can exer ci se t hose r i ght s.   
Nei t her  hi s f ami l y nor  hi s at t or ney ar e t hr eat ened 
wi t h accusat i ons,  nor  do t hey have t he def endant ' s 
knowl edge of  t he case,  i ncl udi ng t he def endant ' s 
knowl edge of  hi s  own gui l t  or  i nnocence,  nor  ar e t hey 
subj ect  t o t he pai n of  t he def endant ' s possi bl y gui l t y 
consci ence.   Ther ef or e,  no one but  t he accused can 
make t he deci s i on t o make a st at ement  t o t he pol i ce or  
t o ask f or  t he assi st ance of  counsel  i n maki ng hi s 
deci s i on.   Si nce bot h t he r i ght s and t he per son t he 
r i ght s ar e gr ant ed t o,  t he accused,  ar e t he same under  
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bot h t he f eder al  and Wi sconsi n Const i t ut i ons,  t her e i s 
no l ogi cal  r eason t o f i nd t hat  someone ot her  t han t he 
accused coul d exer ci se t hose r i ght s under  t he 
Wi sconsi n Const i t ut i on.  

I d.  at  211- 13.   To accept  Just i ce Cr ooks'  suggest i on woul d be t o 

over r ul e Hanson and t he t wo decades of  est abl i shed Wi sconsi n 

pr ecedent  t hat  have f ol l owed i t .   We decl i ne t o do so.   I nst ead,  

we t ake t hi s oppor t uni t y t o emphasi ze t hat  Hanson i s st i l l  good 

l aw i n t hi s st at e.   Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 

Const i t ut i on pr ovi des t he same pr ot ect i ons pr i or  t o char gi ng a 

suspect  as does t he Fi f t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on.   I d.      

d.  t hi r d i nt er vi ew 

¶56 We now addr ess War d' s chal l enge t o t he admi ssi bi l i t y  

of  i ncr i mi nat i ng st at ement s she made at  t he t hi r d i nt er vi ew on 

t he mor ni ng of  December  2.   As was t he case wi t h r espect  t o t he 

second i nt er vi ew,  War d cont ends t hat  her  wai ver  of  t he r i ght  t o 

counsel  was not  val i d and her  subsequent  st at ement s wer e 

i nadmi ssi bl e because she di d not  gi ve t hem vol unt ar i l y .   Her  

ar gument  i n t hi s r egar d i s based on t he of f i cer s not  per mi t t i ng 

her  t o consul t  wi t h her  husband about  whet her  t o cont act  an 

at t or ney.   As not ed above,  War d al so ar gues t hat  t he nat ur e of  

her  det ent i on t he pr evi ous ni ght  made her  i ncr i mi nat i ng 

st at ement s at  t he t hi r d i nt er vi ew i nvol unt ar y.   However ,  we not e 

t hat  i t  was War d,  not  t he of f i cer s,  who i ni t i at ed t he t hi r d 

i nt er vi ew.   I n addi t i on,  t he f ol l owi ng di al ogue demonst r at es how 

War d was once agai n gi ven Mi r anda war ni ngs,  and once agai n 

wai ved her  r i ght s,  pr i or  t o maki ng any i ncr i mi nat i ng st at ement s:  
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[ Schaepe] :   Wel l  I ' l l  r ead t hese uh f i ve st at ement s t o 
you agai n uh Jenni f er .   And i f  you don' t  under st and 
any of  ' em l et  me know.   Uh i f  you say yes t hat  you do 
under st and I ' l l  put  a l i t t l e checkmar k i n f r ont  of  
t hem.   And t hen t her e' s a Wai ver  of  Ri ght s bel ow t hat  
and I ' l l  have you j ust  r ead i t  t o your sel f  because uh 
I  had al r eady r ead t hat  t o you yest er day.   And t hen uh 
I  woul d ask i f  you' r e wi l l i ng t o t al k t o us j ust  t o 
s i gn i t  her e.   And uh t hen we' l l  ask ya a f ew 
quest i ons and you can t el l  us what  el se you know.  

[ War d] :   Oh quest i on.  

[ Schaepe] :   Uh huh ( af f i r mat i ve) .  

[ War d] :   I f  I  wasn' t  wi l l i ng t o t al k t o you why woul d 
we be i n her e? 

[ Schaepe] :   That ' s [ ]  a good poi nt .  

[ Wood] :   That  i s a good poi nt .  

[ Schaepe] :   Ri ght .   You' r e her e because you want ed t o 
t al k t o us.   So l et  me j ust  get  t hr ough t hi s and t hen 
we .  .  .  

[ War d] :   Okay.  

[ Schaepe] :   .  .  .  can di scuss i t .  

[ War d] :   You sai d any quest i ons ask.  

[ Wood] :   Yeah .  .  .  

[ Schaepe] :   No.  

[ Wood] :   .  .  .  t hat ' s a good one.  

[ Schaepe] :   Yeah.   I  you got  me on t hat  one.  

[ Wood] :   ( Laughi ng) .  

[ Schaepe] :   Number  one.   You do have t he r i ght  t o 
r emai n s i l ent .   Do you under st and t hat ? 

[ War d] :   Yes.  
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[ Schaepe] :   Okay.   Number  t wo.   Anyt hi ng you say can 
be used agai nst  you i n a cour t  of  l aw.   Do you 
under st and t hat ? 

[ War d] :   Yes.  

[ Schaepe] :   Number  t hr ee.   You have t he r i ght  t o 
consul t  wi t h a l awyer  bef or e quest i oni ng and t o have a 
l awyer  pr esent  wi t h you dur i ng quest i oni ng.   Do you 
under st and t hat ? 

[ War d] :   Yes.   But  I  at  t he t i me was l i ke okay I  
di dn' t  know who t o cal l .  

[ Schaepe] :   Wel l  and uh t her e' s a phonebook wi t h uh 
pl ent y of  at t or neys uh i n t he book.   Uh Rhi nel ander  
has l oads of  ' em.   So uh ya know i f  you want  an 
at t or ney uh ya know you can l ook i n t he phonebook i f  
you' d [ ]  l i ke or  pi ck one out  or  i f  ya know one or  
what  have you.   But  I  wi l l  ask you t hi s uh and t el l  
you t hi s t hat  you do have t he r i ght  t o consul t  a 
l awyer  bef or e quest i oni ng and t o have a l awyer  pr esent  
wi t h you dur i ng quest i oni ng.   Do you under st and t hat ? 

[ War d] :   Yes I  do.   And shoul d I  have? 

[ Schaepe] :   Wel l  t hat ' s a deci s i on t hat  t hat  you can 
make.   Um t he Wai ver  of  Ri ght s we' l l  go over  t hese 
agai n.   I f  you under st and t hese f i ve st at ement s t hat  I  
r ead t o you you can make t hat  deci s i on i f  you want  t o 
t al k t o us or  not .   I  mean but  i t ' s  ent i r el y up t o 
you.   Al l  we can do i s expl ai n what  t hi s [ ]  i s .   Uh 
and t hen you make t he deci s i on of  whet her  you wanna 
t al k t o us or  not .  

[ War d] :   Wel l  I  do wanna t al k t o you.  

[ Schaepe] :   Number  f our .   I f  you cannot  af f or d t o hi r e 
a l awyer  one woul d be appoi nt ed t o r epr esent  you at  
publ i c expense bef or e any quest i oni ng i f  you so [ ]  
wi sh.   Do you under st and t hat ? 

[ War d] :   Yes.  

[ Schaepe] :   Okay.   And t hen number  f i ve.   I f  you 
deci de t o answer  quest i ons now wi t hout  a l awyer  
pr esent  you have t he r i ght  t o st op t he quest i oni ng and 
r emai n s i l ent  at  any t i me you wi sh and t he r i ght  t o 
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ask f or  and have a l awyer  anyt i me you wi sh i ncl udi ng 
dur i ng t he quest i oni ng.   Do you under st and t hat ? 

[ War d] :   Yes.  

[ Schaepe] :   Okay.  

[ War d] :   Wel l  t hi s i s why I  want ed t o cal l  my husband 
yest er day t o ask hi m what  I  shoul d do.  

[ Schaepe] :   Oh.   You want ed hi s  advi ce.   Wel l  um we' r e 
aski ng you now.   I  mean you' r e t he one t hat ' s gonna 
have t o make t hat  deci s i on at  t hi s poi nt  i n t i me.   Um 
so t hat ' s t he Wai ver  um ya know her e maybe you ought a 
hol d i t .   You coul d r ead i t  bet t er .   Thi s i s  t he 
Wai ver  of  Ri ght s r i ght  her e.   I f  you wanna r ead t hat  
t o your sel f  and t hen deci de on whet her  you wanna t al k 
t o us.   That ' s up t o you.  

.  .  .  .  

[ Schaepe] :   The onl y r est r i ct i ons t hat  you' ve had up 
unt i l  t hi s poi nt  i s  cal l i ng out  t o make a per sonal  
phone cal l .   Um i f  you want  an at t or ney you can cal l  
an at t or ney and t hat ' s what  i t  says t her e.   At  any 
t i me you can cal l  an at t or ney.   And t hat ' s why t he 
j ai l er  came t o you yest er day as wel l  and sai d t hat  um 
you don' t  have any you can' t  have any per sonal  phone 
cal l s out  but  you can have a phone cal l  t o your  
at t or ney i f  you' d l i ke.   That ' s what  he t ol d you l ast  
ni ght  t oo.  

[ War d] :   And I  di dn' t  have one.   And I  di dn' t  know who 
t o cal l .   And usual l y t hey' r e gone by t hat  t i me.  

[ Schaepe] :   Okay.   Wel l  now we' r e her e and i t ' s  t en 
o' c l ock t en t hi r t y t en t went y- f i ve i n t he mor ni ng.   
Um .  .  .  

[ War d] :   Act ual l y what  t i me i s i t ? 

[ Schaepe] :   Ten t went y- f i ve.  

[ War d] :   Okay.  

[ Schaepe] :   And t her e' s uh at t or neys i n t hei r  of f i ces 
at  t hi s t i me.   So uh t he quest i on i s do you wanna t al k 
t o us at  t hi s  t i me wi t hout  an at t or ney or  not ?  That ' s 
uh t hat ' s up t o you.  
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[ Wood] :   And t hat  i s ya know t hat ' s your  per sonal  
deci s i on Jenni f er .   I  mean t hat ' s .  .  .  

[ Schaepe] :   We cannot  make t hat  deci s i on f or  you.  

[ Wood] :   Yeah.   I  under st ood t hi s mor ni ng t hat  you 
want ed t o t al k t o us t o r esol ve somet hi ng.   Or  at  
l east  t hat ' s what  I  t hought  you wer e cont act i ng us 
f or .  

[ War d] :   Yes.  

[ Wood] :   Okay.  

.  .  .  .  

[ Wood] :   And I  t hi nk bef or e we t al k anymor e you need 
t o make a deci s i on on t hat  f or m.   ' Cuz we r eal l y  can' t  
t al k t o you about  t hi ngs unl ess uh you make t hat  
deci s i on.  

[ War d] :   Not  even what  we di scussed yest er day? 

[ Wood] :   Um um ( negat i ve) .  

[ War d] :   Why i s t hat ?  ' Cuz I  al r eady .  .  .  excuse me.  

[ Wood] :   I t  t oday' s a di f f er ent  day t hough.  

[ War d] :   You have t o do i t  f or  ever y day you t al k t o 
somebody? 

[ Wood] :   Yeah.   I f  you' r e i n .  .  .  

[ War d] :   Oh.   That ' s t oo much paper wor k.  

[ Wood] :   .  .  .  i f  you' r e i n cust ody.   Wel l  i t  i s  but  I  
mean agai n i t ' s  an i mpor t ant  i ssue.  

[ Schaepe] :   The quest i on i s do you wanna wai ve t hose 
Ri ght s t hat  I  had r ead t o you and t al k t o us wi t hout  
an at t or ney pr esent .   That  i s your  deci s i on t o make.  

[ War d] :   Yeah.   Because what  I ' m sayi ng t o you i s t he 
t r ut h anyway.  
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At  t hi s poi nt  War d si gned t he wai ver  f or m and quest i oni ng began.   

War d t hen made f ur t her  st at ement s i mpl i cat i ng her  i n t he deat h 

of  her  nephew.  

¶57 We r esol ve whet her  War d' s wai ver  of  r i ght s at  t he 

t hi r d and f i nal  quest i oni ng sessi on was knowi ng,  vol unt ar y and 

i nt el l i gent  i n much t he same way we r esol ved t he val i di t y of  her  

wai ver  at  t he second quest i oni ng sessi on.   Agai n,  i t  i s  appar ent  

t hat  War d' s wai ver  " was t he pr oduct  of  a f r ee and del i ber at e 

choi ce r at her  t han i nt i mi dat i on,  coer ci on,  or  decept i on, "  and 

was " made wi t h a f ul l  awar eness of  bot h t he nat ur e of  t he r i ght  

bei ng abandoned and t he consequences of  t he deci s i on t o abandon 

i t . "   Bur bi ne,  475 U. S.  at  421.   I n f act ,  War d' s desi r e t o wai ve 

her  r i ght s was so appar ent  t hat  she st at ed,  " I f  I  wasn' t  wi l l i ng 

t o t al k t o you why woul d we be i n her e?"   Fur t her mor e,  at  t hi s 

t hi r d sessi on,  t he det ect i ves r epeat edl y emphasi zed t o War d t he 

i mpor t ance of  counsel ,  yet  she di d not  i nvoke t hat  r i ght .   

Schaepe and Wood t ol d her  t hat  at t or neys'  of f i ces wer e open and 

t hat  she coul d cal l  one i mmedi at el y.   War d el ect ed not  t o do so.   

War d appar ent l y saw no need t o cal l  an at t or ney,  because,  as she 

st at ed,  " what  I ' m sayi ng t o you i s t he t r ut h anyway. "  

¶58 Now,  War d compl ai ns t o us t hat  her  wai ver  was not  

val i d because she want ed t o t al k t o her  husband i n or der  t o 

deci de whet her  t o i nvoke her  r i ght  t o counsel ,  and t he 

det ect i ves di d not  per mi t  her  t o do so.   Agai n,  we emphasi ze 

t hat  t he deci s i on whet her  t o i nvoke t he r i ght  t o counsel  i s  

per sonal  t o t he suspect ,  and cannot  be made by anyone el se.   

Hanson,  136 Wi s.  2d at  213.   The of f i cer s had no const i t ut i onal  
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obl i gat i on t o per mi t  War d t o speak t o her  husband.   Thei r  onl y  

obl i gat i on was t o per mi t  War d t o speak t o an at t or ney i f  she 

asked t o do so.   Al l  she had t o say was,  " I  want  a l awyer . "   

War d never  di d t hi s.   I nst ead,  she agai n asked t he det ect i ves i f  

t hey t hought  she shoul d get  an at t or ney,  but  under  Hanson,  t hat  

deci s i on was War d' s al one,  i d. ,  and under  Jenni ngs,  t he 

det ect i ves had no obl i gat i on t o cease quest i oni ng or  ask War d t o 

f ur t her  c l ar i f y  her  r emar ks,  Jenni ngs,  252 Wi s.  2d 228,  ¶32.   

Accor di ngl y,  we concl ude t hat  War d' s wai ver  was knowi ng,  

vol unt ar y and i nt el l i gent .  

¶59 I n addi t i on,  we concl ude t hat  War d' s st at ement s made 

subsequent  t o her  wai ver  of  r i ght s wer e obt ai ned vol unt ar i l y  and 

ar e admi ssi bl e.   I n det er mi ni ng t he vol unt ar i ness of  War d' s 

st at ement s,  we not e t hat  t he of f i cer s '  r ef usal  t o per mi t  War d t o 

speak wi t h her  husband was not  coer ci ve because i t  di d not  

pr event  her  f r om speaki ng wi t h " a f r ee and unconst r ai ned wi l l ,  

r ef l ect i ng del i ber at eness of  choi ce. "   Davi s,  310 Wi s.  2d 583,  

¶36.   Fur t her mor e,  any ef f ect  t hat  War d' s br i ef  depr i vat i on of  

t he r i ght  t o counsel  t he pr evi ous ni ght  may have had on t he 

vol unt ar i ness of  her  subsequent  st at ement s i s  negat ed by her  

i ni t i at i ng t he i nt er vi ew,  her  obvi ous wi l l i ngness t o t al k and 

her  c l ear  wai ver  of  r i ght s.   As War d st at ed at  t hi s ver y 

i nt er vi ew pr i or  t o i ncr i mi nat i ng her sel f ,  " I f  I  wasn' t  wi l l i ng 

t o t al k t o you why woul d we be i n her e?"   Accor di ngl y,  War d' s 

st at ement s wer e vol unt ar y.    
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3.  Cumul at i ve ef f ect   

¶60 War d' s f i nal  ar gument  i s t hat  t he t ot al i t y of  t he 

c i r cumst ances t est  f or  t he vol unt ar i ness of  her  st at ement s 

cont empl at es t hat  al l  t hr ee quest i oni ng sessi ons shoul d be 

eval uat ed as a s i ngl e event .   She asser t s t hat  t he combi ned 

ef f ect  of  pol i ce conduct  const i t ut ed coer ci on suf f i c i ent  t o 

r ender  al l  of  her  st at ement s i nvol unt ar y.    

¶61 We r ej ect  t hi s ar gument .   I t  appear s t hat  War d i s 

at t empt i ng t o have t he vol unt ar i ness of  her  st at ement s at  t hese 

quest i oni ng sess i ons eval uat ed wi t hout  any consi der at i on f or  t he 

val i di t y of  her  wai ver  of  t he r i ght s t o s i l ence and t o counsel .   

However ,  as t he Supr eme Cour t  has not ed,  " cases i n whi ch a 

def endant  can make a col or abl e ar gument  t hat  a sel f -

i ncr i mi nat i ng st at ement  was ' compel l ed'  despi t e t he f act  t hat  

t he l aw enf or cement  aut hor i t i es  adher ed t o t he di ct at es of  

Mi r anda ar e r ar e. "   Di cker son,  530 U. S.  at  444 ( quot i ng 

Ber kemer ,  468 U. S.  at  433 n. 20) .   Accor di ngl y,  War d' s wai ver  of  

r i ght s and her  conver sat i onal  demeanor  dur i ng t hose wai ver s,  

wher e she compl et ed t he of f i cer ' s st at ement s wi t h an accur at e 

r eci t at i on of  t he r i ght  he was expr essi ng,  i s par t  of  t he 

cont ext  i n whi ch we eval uat e War d' s asser t i on t hat  her  

subsequent  i ncr i mi nat i ng st at ement s wer e not  vol unt ar y.   See i d.    

¶62 To hol d ot her wi se woul d al t er  t he pr i nci pl es cour t s 

have expl ai ned t hat  gui de pol i ce conduct  t o assur e t hat  a 

suspect ' s r i ght s ar e r espect ed.   When t he cour t s set  out  

pr i nci pl es t hat  expl ai n const i t ut i onal  r i ght s,  pol i ce ar e bet t er  

abl e t o under st and what  t hey can and cannot  do when 
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i nt er r ogat i ng suspect s.   Far e v.  Mi chael  C. ,  442 U. S.  707,  718 

( 1979)  ( not i ng t hat ,  i n t he cont ext  of  quest i oni ng a j uveni l e,  

t he cur r ent  syst em of  r i gi d speci f i c i t y i n r egar d t o what  i s 

appr opr i at e pol i ce conduct  has t he vi r t ue of  i nf or mi ng pol i ce 

what  t hey may do i n conduct i ng cust odi al  i nt er r ogat i on) .   These 

pr i nci pl es cr eat e a bal ance t hat  pr ot ect s t he r i ght s of  

i ndi v i dual s,  whi l e at  t he same t i me per mi t t i ng t he pol i ce t o do 

t hei r  j ob.  

¶63 We per cei ve no basi s f or  War d' s cont ent i on t hat  t he 

sequence of  per mi ssi bl e pol i ce act i ons t hat  occur r ed her e,  when 

combi ned,  r ender s her  st at ement s i nadmi ssi bl e under  t he t ot al i t y  

of  t he c i r cumst ances.   We under st and War d' s ar gument  t o be t hat  

t he combi nat i on of  c i r cumst ances t o whi ch she was subj ect ed 

r esul t ed i n coer ced st at ement s,  even i f  none of  t hese 

ci r cumst ances wer e i ndi v i dual l y suf f i c i ent  t o r esul t  i n 

coer ci on.   See Peopl e v.  Washi ngt on,  413 N. E. 2d 170,  174 ( I l l .  

App.  Ct .  1980)  ( r evi ewi ng whet her  i n a Si xt h Amendment  r i ght  t o 

counsel  cont ext  a " combi nat i on of  c i r cumst ances,  even i f  t hey 

woul d not  be coer ci ve i f  t aken si ngl y may,  i n combi nat i on,  

pr oduce i nt ol er abl e pr essur e" ) .  

¶64 Pol i ce coer ci on i s a necessar y pr edi cat e t o a f i ndi ng 

t hat  a conf essi on i s not  vol unt ar y.   Hoppe,  261 Wi s.  2d 294,  ¶37 

( c i t i ng Connel l y,  479 U. S.  at  167) ;  see al so Wi t hr ow v.  

Wi l l i ams,  507 U. S.  680,  708 ( 1993)  ( hol di ng t hat  pol i ce coer ci on 

i s a " cr uci al  el ement "  t o a det er mi nat i on of  i nvol unt ar i ness) .   

The onl y i nst ances of  pot ent i al l y  i mpr oper  pol i ce conduct  i n 

t hi s case wer e Schaepe' s i ncompl et e r epr esent at i on of  War d' s 
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daught er ' s descr i pt i on of  War d shaki ng t he baby,  and t he br i ef  

depr i vat i on of  her  r i ght  t o cont act  an at t or ney dur i ng her  ni ght  

i n j ai l ,  i f  she had r equest ed t o do so.   We have concl uded t hat  

t hose f act or s di d not  cause War d t o i ncr i mi nat e her sel f .   See 

supr a ¶¶26,  53- 54.   Thr oughout  t he i nt er vi ews,  al l  of  t he 

det ect i ves'  conduct  ei t her  was expr essl y aut hor i zed by 

pr i nci pl es set  f or t h by t he Uni t ed St at es Supr eme Cour t  i n t he 

wai ver  cont ext ,  or  di d not  const i t ut e f act or s suf f i c i ent  under  

t he t ot al i t y of  t he c i r cumst ances t o under mi ne t he vol unt ar i ness 

of  War d' s i ncr i mi nat i ng st at ement s.   Ther ef or e,  whi l e r el evant ,  

Schaepe' s omi ssi on and War d' s br i ef  depr i vat i on of  t he r i ght  t o 

counsel  ar e " i nsuf f i c i ent  .  .  .  t o make [ ]  ot her wi se vol unt ar y  

conf essi on[ s]  i nadmi ssi bl e. "   Fr azi er ,  394 U. S.  at  739.   We do 

not  accept  War d' s cont ent i on t hat  t he combi nat i on of  pol i ce 

conduct  r ender ed her  wai ver s i nval i d or  her  st at ement s 

i nvol unt ar y.  

¶65 Fur t her mor e,  War d' s asser t i on woul d det r i ment al l y 

af f ect  t he wai ver  anal ysi s i n t hat  her  ar gument  r epr esent s a 

dr amat i c st ep away f r om t he cl ear  pr i nci pl es est abl i shed by t he 

Uni t ed St at es Supr eme Cour t  and a r et ur n t o t he t ype of  f uzzy 

di st i nct i ons t hat  have been r ej ect ed i n t he past  because t hey 

made i t  al l  but  i mpossi bl e f or  t he pol i ce t o do t hei r  j ob and 

f or  suspect s t o under st and t hei r  r i ght s.   See,  e. g. ,  Char l es D.  

Wei ssel ber g,  Savi ng Mi r anda,  84 Cor nel l  L.  Rev.  109,  113,  123- 26 

( 1998)  ( not i ng t hat  pr e- Mi r anda st andar ds wer e i mpossi bl e t o 

appl y due t o t he near l y i nf i ni t e var i et y of  c i r cumst ances i n 

whi ch i nt er r ogat i on mi ght  t ake pl ace,  and br i ght - l i ne r ul es,  
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whi ch woul d make t he j ob of  t he pol i ce manageabl e,  whi l e 

ef f ect i vel y i nf or mi ng suspect s of  t hei r  r i ght s,  wer e necessar y) ;  

St ephen J.  Schul hof er ,  Conf essi ons and t he Cour t ,  79 Mi ch.  L.  

Rev.  865,  869- 72 ( 1981)  ( cr i t i c i z i ng t he pr e- Mi r anda st andar d 

f or  conf essi ons,  not i ng i t s compl et e f ai l ur e t o pr ovi de ei t her  

pr ot ect i on t o suspect s or  gui dance t o t he cour t s and t he 

pol i ce) .  

¶66 We not e t hat  t he pol i ce gener al l y have been successf ul  

oper at i ng under  t he syst em of  pr i nci pl es per t ai ni ng t o wai ver  of  

r i ght s t hat  wer e put  i n pl ace by Mi r anda,  Edwar ds and Bur bi ne.   

The Fi f t h Amendment  r i ght s t o r emai n s i l ent  and t o have counsel  

pr ovi ded ar e now f i r ml y r oot ed i n t he publ i c consci ousness.   

Fur t her mor e,  as has been r ecogni zed,   

[ t ] he year s af t er  Mi r anda have not  di mi ni shed t he need 
f or  br i ght - l i ne r ul es.   Abandoni ng t he or i gi nal  v i s i on 
of  Mi r anda l eaves cour t s and pol i ce t o st r uggl e wi t h 
case- by- case det er mi nat i ons of  vol unt ar i ness.   I n 
cont r ast ,  by compl yi ng wi t h Mi r anda,  of f i cer s l ar gel y 
aver t  t he need f or  a vol unt ar i ness i nqui r y.   I n t he 
over whel mi ng maj or i t y of  cases,  a cour t  wi l l  f i nd t hat  
a suspect  who r ecei ved pr oper  war ni ngs and wai ved hi s 
or  her  Fi f t h Amendment  r i ght s made a vol unt ar y  
st at ement .   Fur t her mor e,  apar t  f r om t he not i on t hat  a 
f ul l y  i nf or med wai ver  usual l y negat es a c l ai m of  
coer ci on,  Mi r anda has made i t  easi er  t o r esol ve a 
mot i on t o suppr ess a st at ement  under  t he Four t eent h 
Amendment .   Because cour t s t ypi cal l y v i ew an of f i cer ' s 
v i ol at i on of  Mi r anda as a s i gni f i cant  i ndi cat or  of  a 
coer ced st at ement  under  t he t ot al i t y of  t he 
c i r cumst ances anal ysi s,  compl yi ng wi t h Mi r anda 
bol st er s a pr osecut or ' s posi t i on under  t he Four t eent h 
Amendment .  

Wei ssel ber g,  Savi ng Mi r anda,  84 Cor nel l  L.  Rev.  at  166.   To 

ar gue f or  a r et ur n t o t he s i t uat i on t hat  exi st ed pr i or  t o t he 
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pr omul gat i on of  t hese cl ear  pr i nci pl es,  essent i al l y  t he r esul t  

of  accept i ng War d' s appr oach,  woul d be t o ar gue f or  a r et ur n t o 

a scheme whi ch pr ovi des no r eal  gui dance.    

¶67 Because t he pol i ce conduct  i n t hi s case was l awf ul ,  we 

cannot  concl ude t hat  put t i ng i t  al l  t oget her  r esul t s i n War d' s 

wai ver  of  r i ght s bei ng i nval i d or  her  subsequent  st at ement s 

bei ng coer ced.   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  

of  appeal s,  whi ch af f i r med t he ci r cui t  cour t ' s  j udgment  

convi ct i ng War d of  f i r st - degr ee r eckl ess homi ci de.  

I I I .   CONCLUSI ON 

¶68 The di sposi t i ve i ssue i n t hi s case i s whet her  

i ncr i mi nat i ng st at ement s War d made dur i ng t he pol i ce 

i nvest i gat i on subsequent  t o t he deat h of  her  seven- week ol d 

nephew wer e not  vol unt ar i l y  made and shoul d have been 

suppr essed.   We concl ude t hat  once i n pol i ce cust ody,  War d 

knowi ngl y,  vol unt ar i l y  and i nt el l i gent l y wai ved her  Fi f t h 

Amendment  r i ght s t o s i l ence and t o counsel  and t hat  under  t he 

t ot al i t y of  t he c i r cumst ances,  her  st at ement s wer e vol unt ar i l y  

made because nei t her  her  per sonal  char act er i st i cs nor  pol i ce 

conduct  r esul t ed i n coer ced st at ement s.   Accor di ngl y,  we af f i r m 

t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶69 N.  PATRI CK CROOKS,  J.    (dissenting).  As a Just i ce on 

t hi s cour t ,  but  al so as a f at her  and a gr andf at her ,  I  abhor  t he 

abuse of  t he baby,  Thomas,  t hat  r esul t ed i n hi s deat h.   Whi l e I  

am r epul sed by t he mi st r eat ment  of  t hi s baby and of  any chi l d,  I  

wr i t e t o caut i on t he gr eat  maj or i t y of  excel l ent  Wi sconsi n l aw 

enf or cement  of f i cer s t hat  t hey shoul d not  emul at e t he 

i nt er r ogat i on t act i cs t hat  wer e used i n t hi s mat t er .  Such 

t act i cs r esul t ed i n st at ement s her e t hat  shoul d not  have been 

f ound r el i abl e and t r ust wor t hy and shoul d i nst ead have been 

suppr essed under  t he t ot al i t y of  t he c i r cumst ances t est .   Even 

when medi cal  evi dence of  an ear l i er  br ai n i nj ur y and i nt er nal  

bl eedi ng suf f er ed by t hi s baby was br ought  t o t he at t ent i on of  

l aw enf or cement ,  i t  appear s t hat  such evi dence was i gnor ed,  and 

t he f ocus r emai ned on j ust  one suspect ,  Jenni f er  War d,  t o t he 

excl usi on of  any ot her  per son who coul d have caused t he i nj ur i es 

t hat  wer e ul t i mat el y f at al .   

¶70 I  agr ee whol ehear t edl y wi t h t he maj or i t y ' s obser vat i on 

t hat  " [ w] hen t he cour t s set  out  pr i nci pl es t hat  expl ai n 

const i t ut i onal  r i ght s,  pol i ce ar e bet t er  abl e t o under st and what  

t hey can and cannot  do when i nt er r ogat i ng suspect s. "   Maj or i t y 

op. ,  ¶62.   That  i s pr eci sel y why I  di ssent  i n t hi s case.   The 

maj or i t y i s cont ent  t o gi ve t he cour t ' s  st amp of  appr oval  t o t he 

t act i cs used her e,  but  i t  shoul d not  be obl i v i ous t o t he message 

t hi s r ul i ng wi l l  send.    

¶71 I  f i nd t hat  message ver y di st ur bi ng i n l i ght  of  much 

case l aw f r om t hi s cour t ,  f r om t he cour t s of  numer ous ot her  

st at es,  and f r om t he Uni t ed St at es Supr eme Cour t ,  di scussi ng t he 
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ver y r eal  danger s of  i ncommuni cado quest i oni ng, 1 a met hod of  

i nvest i gat i on whi ch i mpi nges on bot h r i ght s at  i ssue her e:   t he 

r i ght  t o have onl y vol unt ar i l y  made st at ement s ent er ed i n 

evi dence and t he r i ght  t o counsel .   A pr i mar y concer n of  mi ne i s 

f or  t he r el i abi l i t y  and t r ust wor t hi ness of  t he st at ement s t hat  I  

f ear ,  as a r esul t  of  t he maj or i t y ' s opi ni on,  wi l l  be used as 

evi dence i n t he f ut ur e.    

¶72 I n f i ndi ng t hat  st at ement s by War d wer e vol unt ar y,  t he 

maj or i t y f ocuses on t echni cal i t i es——such as t hat  War d was t ol d 

i n t he ni ght t i me hour s t hat  t he st r i ct  pr ohi bi t i on pl aced on 

phone cal l s by her  di d not  pr ecl ude a cal l  t o an at t or ney——and 

under st at es by at  l east  23 hour s t he amount  of  t i me War d was 

hel d i ncommuni cado, 2 a key f act or  i n t he t ot al i t y of  t he 

c i r cumst ances.    

¶73 For  t he r easons gi ven bel ow,  I  t her ef or e r espect f ul l y  

di ssent .  

                                                 
1 The wor d i ncommuni cado i s def i ned i n Bl ack' s Law 

Di ct i onar y as " [ w] i t hout  any means of  communi cat i on"  and " ( [ o] f  
a pr i soner )  havi ng t he r i ght  t o communi cat e onl y wi t h a f ew 
desi gnat ed peopl e. "   Bl ack' s Law Di ct i onar y 780 ( 8t h ed.  2004) .   
I t  i s  def i ned i n t he Amer i can Her i t age Di ct i onar y as meani ng 
" [ w] i t hout  t he means or  r i ght  of  communi cat i ng wi t h 
ot her s .  .  .  . "   Amer i can Her i t age Di ct i onar y 914 ( 3d ed.  1992) .  

2 Maj or i t y op. ,  ¶53 ( c i t i ng cases on i ncommuni cado 
i nt er r ogat i ons and char act er i z i ng t he per i od of  t i me War d was 
i ncommuni cado as " [ an]  hour  and 40 mi nut es" ——appar ent l y count i ng 
t he t i me bet ween appr oxi mat el y 5: 20 p. m. ,  when War d was made t o 
under st and t hat  she coul d not  make any phone cal l s,  and 
appr oxi mat el y 7 p. m. ,  when Det ect i ve Gl enn Schaepe t ol d a j ai l er  
t o i nf or m her  t hat  t he r est r i ct i on on phone cal l s di d not  appl y 
t o a cal l  t o an at t or ney) .  
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I  

A.  The vol unt ar i ness of  t he st at ement s 

¶74 A det er mi nat i on of  a st at ement ' s vol unt ar i ness i s made 

based on t he t ot al i t y of  t he c i r cumst ances,  " bal anci ng .  .  .  t he 

per sonal  char act er i st i cs of  t he def endant  agai nst  t he pr essur es 

i mposed upon t he def endant  by l aw enf or cement  of f i cer s. "   St at e 

v.  Hoppe,  2003 WI  43,  ¶38,  261 Wi s.  2d 294,  661 N. W.  2d 407.  

¶75 Whi l e I  agr ee t hat  War d' s char act er i st i cs t end t o 

wei gh i n f avor  of  a f i ndi ng of  vol unt ar i ness,  t he t act i cs of  t he 

pol i ce shoul d gi ve us al l  pause.   The st at ement s at  i ssue her e 

wer e obt ai ned t hr ough a t r oubl i ng mi x of  decept i ve and 

mani pul at i ve met hods,  empl oyed on a suspect  who was at  ever y 

t ur n bl ocked f r om cont act  wi t h anyone,  i ncl udi ng a l awyer  and 

f ami l y member s who wer e pr esent  and wai t i ng j ust  out s i de a door .   

Thi s met hodi cal  i sol at i on began at  t he hospi t al  bef or e War d was 

even i n cust ody and cont i nued t hr oughout  t he r emai nder  of  a day,  

a ni ght ,  and t he next  mor ni ng,  f or  a t ot al  of  mor e t han 24 hour s 

unt i l  t he t hi r d i nt er r ogat i on pr oduced t he st at ement s t he pol i ce 

wer e seeki ng.  

¶76 The f i r st  quest i oni ng of  War d began at  appr oxi mat el y 

9: 30 a. m.  i n her  hospi t al  r oom.   I t  woul d be wel l  i nt o t he next  

day bef or e she spoke t o anyone besi des her  i nt er r ogat or s or  t he 

j ai l er .   When Det ect i ve Gl enn Schaepe ( Schaepe)  ar r i ved at  t he 

hospi t al ,  he sent  War d' s daught er  out  of  t he r oom.   He l at er  

t ur ned away a f r i end of  War d who asked t o speak t o her  i n t he 

hospi t al  r oom.   He t ur ned War d' s husband away.   He t ur ned her  
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at t or ney away on one occasi on and i gnor ed hi m when he made a 

second at t empt  t o see War d at  t he j ai l .  

¶77 The Uni t ed St at es Supr eme Cour t  has acknowl edged t hat  

hol di ng a suspect  i ncommuni cado i s pr obl emat i c.   When t he Cour t  

addr essed a s i t uat i on i n whi ch t he suspect  i n pol i ce cust ody had 

been t ol d t hat  he coul d not  make a cal l  t o hi s wi f e unt i l  he had 

si gned a conf essi on,  t he Cour t  not ed,  " We cannot  bl i nd our sel ves 

t o what  exper i ence unmi st akabl y t eaches:  t hat  even apar t  f r om 

t he expr ess t hr eat ,  t he basi c t echni ques pr esent  her e——t he 

secr et  and i ncommuni cado det ent i on and i nt er r ogat i on——ar e 

devi ces adapt ed and used t o ext or t  conf essi ons f r om suspect s. "   

Haynes v.  Washi ngt on,  373 U. S.  503,  514 ( 1963) .    

¶78 Haynes " gave i n onl y af t er  consi st ent  deni al s of  hi s 

r equest s t o cal l  hi s wi f e,  and t he condi t i oni ng of  such out si de 

cont act  upon hi s accessi on t o pol i ce demands. "   I d.   Si mi l ar l y,  

i t  was onl y at  t he begi nni ng of  t he t hi r d i nt er r ogat i on sessi on,  

on t he second day,  t hat  War d had t he f i r st  i ndi cat i on f r om 

Schaepe t hat  she coul d cont act  her  husband.   The f i r st  wor ds out  

of  her  mout h wer e,  " [ Can I ]  make a phone cal l  and t al k t o my 

husband?"   Schaepe' s r esponse:   " Yeah.   Yeah.   As soon as we' r e 

done her e. "   An hour  l at er ,  at  t he end of  t he i nt er r ogat i on,  she 

asked agai n,  " The cal l  t hi ng[ - - ]  ar e you gonna [ - - ?] "   He t hen 

r esponded,  " Yeah.   That ' s l i f t ed. "   I t  was t hen 11: 17 a. m. ,  

al most  26 hour s af t er  Schaepe had begun t he i ni t i al  quest i oni ng 

of  War d.   She had been hel d i ncommuni cado unt i l  t hat  poi nt  i n 

t i me.  
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¶79 I n Dar wi n v.  Connect i cut ,  391 U. S.  346 ( 1968) ,  t he 

Uni t ed St at es Supr eme Cour t  agai n addr essed t he t act i c of  

hol di ng a suspect  wi t hout  cont act  unt i l  a conf essi on i s 

ext r act ed:  

The i nf er ence i s i nescapabl e t hat  t he of f i cer s kept  
pet i t i oner  i ncommuni cado f or  t he 30 t o 48 hour s dur i ng 
whi ch t hey sought  and f i nal l y obt ai ned hi s conf essi on.  
Consi der i ng t he " t ot al i t y of  t he c i r cumst ances[ , ] "  we 
concl ude t hat  t he cour t  er r ed i n hol di ng t hat  t he 
conf essi on and t he par t i al  r e- enact ment  wer e 
vol unt ar y.  The deni al  of  access t o counsel  and t he 
out si de wor l d cont i nued t hr oughout ,  and t her e was " no 
br eak i n t he st r eam of  event s"  f r om ar r est  t hr oughout  
t he concededl y i nval i d conf essi ons of  [ t he f i r st  day]  
t o t he conf essi on and r e- enact ment  of  [ t he second day]  
" suf f i c i ent  t o i nsul at e"  t he f i nal  event s " f r om t he 
ef f ect  of  al l  t hat  went  bef or e. "   

I d.  at  349 ( c i t at i ons omi t t ed) .  

¶80 I n di ssent  i n Mor an v.  Bur bi ne,  Just i ce St evens 

decr i ed t he maj or i t y ' s wi l l i ngness t o accept  t he i ncommuni cado 

quest i oni ng of  a suspect  i n t he ser vi ce of  obt ai ni ng a 

conf essi on wher e t he pol i ce f ai l ed t o not i f y t he suspect  of  t he 

pr esence of  an at t or ney r et ai ned on hi s behal f :  

The cor e of  t he Cour t ' s  hol di ng i s t hat  pol i ce 
i nt er f er ence wi t h an at t or ney' s access t o her  c l i ent  
dur i ng t hat  per i od i s not  unconst i t ut i onal .   The Cour t  
r easons t hat  a St at e has a compel l i ng i nt er est ,  not  
s i mpl y i n cust odi al  i nt er r ogat i on,  but  i n l awyer - f r ee,  
i ncommuni cado cust odi al  i nt er r ogat i on.   Such 
i ncommuni cado i nt er r ogat i on i s so i mpor t ant  t hat  a 
l awyer  may be gi ven f al se i nf or mat i on t hat  pr event s 
her  pr esence and r epr esent at i on;  i t  i s  so i mpor t ant  
t hat  pol i ce may r ef use t o i nf or m a suspect  of  hi s 
at t or ney' s communi cat i ons and i mmedi at e avai l abi l i t y .   
Thi s concl usi on f l i es i n t he f ace of  t hi s Cour t ' s  
r epeat ed expr essi ons of  deep concer n about  
i ncommuni cado quest i oni ng.   Unt i l  t oday,  i ncommuni cado 
quest i oni ng has been vi ewed wi t h t he st r i ct est  
scr ut i ny by t hi s Cour t ;  t oday,  i ncommuni cado 
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quest i oni ng i s embr aced as a soci et al  goal  of  t he 
hi ghest  or der  t hat  j ust i f i es pol i ce decept i on of  t he 
shabbi est  k i nd.  

Mor an v.  Bur bi ne,  475 U. S.  412,  437- 439 ( 1986)  ( St evens,  J.  

di ssent i ng) .    

¶81 Our  cour t  has had occasi on t o di scuss si mi l ar  pol i ce 

t act i cs as wel l .   I n Phi l l i ps v.  St at e,  29 Wi s.  2d 521,  139 

N. W. 2d 41 ( 1966) ,  we addr essed,  among ot her  t hi ngs,  t he 

pr opr i et y of  hol di ng a suspect  i ncommuni cado f r om 4: 45 p. m.  one 

day unt i l  t he next  mor ni ng.   Whi l e t he cour t ' s  st r ong l anguage 

was made i n t he cont ext  of  a di scussi on of  how l ong a per son 

coul d be det ai ned bef or e bei ng br ought  bef or e a magi st r at e,  t he 

opi ni on made some t r enchant  obser vat i ons about  t he di scr et i on of  

pol i ce t o hol d suspect s i ncommuni cado:  

The usual  i nvest i gat or y met hods of  t he pol i ce l end 
t hemsel ves t o t he sear ch f or  a conf essi on and we poi nt  
out  agai n as we di d i n Pul aski  v.  St at e ( 1964) ,  23 
Wi s.  ( 2d)  138,  126 N. W.  ( 2d)  625,  t hat  l ong det ent i ons 
ar e l ooked upon wi t h di sf avor  by t hi s cour t  and 
ser i ousl y i mpai r  t he vol unt ar i ness of  t he conf essi on 
f r om t he st andpoi nt  of  psychol ogi cal  aspect  of  t he 
usual  pol i ce- st at i on hazar ds.  We f i nd no j ust i f i cat i on 
i n hol di ng a per son under  i nvest i gat i on i ncommuni cado 
no mat t er  f or  what  l engt h of  t i me.   Such devi ce smacks 
of  t he st ar  chamber  and i s an i ndi cat i on i n i t sel f  of  
over bear i ng on t he par t  of  t he pol i ce.   Del ayi ng of  a 
r equest  of  an accused t o t al k t o hi s f ami l y or  f r i ends 
or  hi s at t or ney shoul d be consi der ed st r ong evi dence 
of  over bear i ng pr essur e t o obt ai n a conf essi on or  
i ncul pat or y st at ement s.  

I d.  at  535- 536 ( emphasi s added) .  

¶82 The pat t er n of  coer ci on undoubt edl y began at  t he 

hospi t al .   For  exampl e,  i t  i s  c l ear  t hat  Schaepe had al r eady 

deci ded t hat  War d woul d be goi ng t o t he Sher i f f ' s  Depar t ment  f or  

f ur t her  quest i oni ng even bef or e he asked her  whet her  she woul d 
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be wi l l i ng t o do so.   Near  t he end of  t he i nt er vi ew,  when onl y 

t he t wo of  t hem wer e i n t he r oom,  Schaepe st at ed t hat  War d had 

not  admi t t ed what  " speci f i cal l y occur r ed" :  

[ Y] ou don' t  want  t o t ake r esponsi bi l i t y  f or  what  
happened.   You' r e t al k i ng you know gener al  i n gener al  
t er ms you ar e t hat  you wer e t he car et aker ,  but  as f ar  
as what  [ ]  speci f i cal l y occur r ed,  I  don' t  t hi nk you 
want  t o get  i nt o t hat .   And t hat ' s why I  bel i eve 
you' r e havi ng a har d t i me r emember i ng t hi ngs and 
you' r e havi ng [ ]  pai n i n your  head.   I ' l l  make one 
mor e phone cal l  her e.   And t hen maybe we can get  on 
our  way.  .  .  .   ( Emphasi s added. )  

¶83 Onl y l at er  di d Schaepe t el l  War d t hat  he woul d l i ke t o 

" go over  t o t he Sher i f f ' s  Depar t ment "  and t hat  someone " can gi ve 

[ War d]  a r i de over  t o t he Sher i f f ' s  Depar t ment "  because he knew 

she " di dn' t  have a r i de now. "   He knew t hat  because he had sent  

away t he per son who had come t o dr i ve her  home.   Whi l e I  not e 

t hat  no par t y speci f i cal l y i dent i f i es at  what  poi nt  War d was 

t aken i nt o cust ody,  t he St at e concedes t hat  War d was i n cust ody 

by t he second i nt er r ogat i on.   Maj or i t y op. ,  ¶12.   War d made no 

i ncul pat or y st at ement s whi l e i n t he hospi t al  r oom.   The 

st at ement s War d made i n t hat  i nt er r ogat i on wer e consi st ent :   she 

r epeat edl y sai d t hat  she had not  shaken t he baby.   ( Even when 

Schaepe f al sel y st at ed t hat  War d' s daught er  had t ol d pol i ce 

" t hat  t he chi l d was cr yi ng har d and she saw you shake t he baby, "  
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War d r esponded,  " I  don' t  r emember  shaki ng hi m t hough. " 3)   Whi l e 

t he pat t er n t hat  woul d cont i nue t hr oughout  t he next  day di d 

begi n t her e,  not hi ng t hat  Schaepe di d at  t he hospi t al ,  st andi ng 

al one,  r ose t o t he l evel  of  coer ci on t hat  woul d r ender  t hose 

st at ement s i nvol unt ar y.  

¶84 I  am sat i sf i ed under  t he t ot al i t y of  t he c i r cumst ances 

t hat  t he t act i cs  used her e,  i ncl udi ng hol di ng War d i ncommuni cado 

and usi ng decei t ,  r ender ed t he st at ement s gi ven by War d i n t he 

                                                 
3 The maj or i t y wr ongl y char act er i zes Schaepe' s st at ement  as 

t r ue but  i ncompl et e.   Maj or i t y op. ,  ¶27.   Schaepe' s st at ement  i s 
absol ut el y f al se.   The chi l d was unr esponsi ve,  not  " cr y i ng 
har d, "  at  t he t i me t hat  War d' s daught er  saw her  t r y i ng t o r evi ve 
hi m.   As t he maj or i t y poi nt s out ,  " use of  decei t  .  .  .  does not  
by i t sel f  make an ot her wi se vol unt ar y conf essi on i nadmi ssi bl e. "   
I d.  ( quot i ng St at e v.  Fehr enbach,  118 Wi s.  2d 65,  66- 67,  347 
N. W. 2d 379 ( Ct .  App.  1984) .   Ther e i s no need,  t her ef or e,  f or  
t he maj or i t y t o asser t  t he t r ut h of  a st at ement  t hat  was i n no 
r espect  t r ue.   I n any event ,  as t he maj or i t y concedes,  decei t  
r emai ns a s i gni f i cant  f act or  t hat  i s  ent i r el y  appr opr i at e t o 
consi der  i n an anal ysi s of  t he t ot al i t y of  t he c i r cumst ances.   
Maj or i t y op. ,  ¶¶27,  28.   I n a r ecent  Uni t ed St at es Supr eme Cour t  
case,  t he s i gni f i cance of  such decei t  was hi ghl i ght ed.   Mont ej o 
v.  Loui s i ana,  556 U. S.  ___ ( 2009)  ( r emandi ng f or  a det er mi nat i on 
of  whet her  a wai ver  was knowi ng and vol unt ar y and not i ng t hat  
t he det er mi nat i on may t ur n on t he f act or  of  mi sr epr esent at i ons 
made by pol i ce) .   Ther e t he decei t  pot ent i al l y  af f ect s t he val i d 
wai ver  of  counsel ;  her e i t  af f ect s t he vol unt ar i ness of  t he 
st at ement s obt ai ned f r om War d.  
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t wo subsequent  i nt er r ogat i ons and t he many r eenact ment s 

i nvol unt ar y;  such st at ement s t hus shoul d have been suppr essed. 4 

                                                 
4 I  not e i n addi t i on t hat  t he admi ssi on of  t he st at ement s 

was not  har ml ess beyond a r easonabl e doubt .   The pr osecut i on 
r el i ed heavi l y on War d' s st at ement s i n t he St at e' s case and 
but t r essed t hat  evi dence wi t h t est i mony f r om medi cal  exper t s.   
Thi s i s especi al l y t r oubl i ng i n t hi s t ype of  case.   Medi cal  
evi dence i n so- cal l ed " shaken baby"  cases i s  ver y much i n 
di sput e at  t he moment ,  and t he r i sk of  wr ongf ul  convi ct i ons 
based on power f ul  but  ul t i mat el y  di scr edi t ed exper t  t est i mony i s  
s i gni f i cant .   Gi ven t he evi dence of  pr i or  br ai n i nj ur y,  i t  i s  
r el evant ,  but  not  di sposi t i ve,  t hat  War d was t he per son who was 
wi t h t he baby when he di ed.   Maj or i t y op. ,  ¶43 n. 5.   Sci ent i f i c  
under st andi ng of  t hese t r agi c i nj ur i es i s r api dl y advanci ng,  and 
i n a s i mi l ar  case our  cour t  of  appeal s not ed t hat  " a s i gni f i cant  
and l egi t i mat e debat e i n t he medi cal  communi t y has devel oped i n 
t he past  t en year s over  whet her  i nf ant s can be f at al l y i nj ur ed 
t hr ough shaki ng al one,  whet her  an i nf ant  may suf f er  head t r auma 
and yet  exper i ence a s i gni f i cant  l uci d i nt er val  pr i or  t o deat h,  
and whet her  ot her  causes may mi mi c t he sympt oms t r adi t i onal l y 
v i ewed as i ndi cat i ng shaken baby or  shaken i mpact  syndr ome. "   
St at e v.  Edmunds,  2008 WI  App 33,  ¶15,  308 Wi s. 2d 374,  746 
N. W. 2d 590,  r evi ew deni ed,  2008 WI  40,  308 Wi s.  2d 609,  612,  749 
N. W. 2d 661 ( unpubl i shed t abl e deci s i on) .   I n Texas,  t he cour t  of  
appeal s r ecent l y gr ant ed a st ay of  execut i on i n a s i mi l ar  case,  
wher e t he def endant  had consi st ent l y expl ai ned t he chi l d' s 
i nj ur i es as r esul t i ng f r om bei ng acci dent al l y  dr opped ont o a 
concr et e f l oor .   The cour t  expl ai ned:  

At  t he t i me of  t r i al  Dr .  Rober t o Bayar do,  t he hi ghl y 
exper i enced medi cal  exami ner  f or  Tr avi s Count y,  
t est i f i ed t hat  i t  was " i mpossi bl e"  f or  Br andon' s 
ext ensi ve br ai n i nj ur i es t o have occur r ed i n t he way 
t hat  appl i cant  st at ed.   He t est i f i ed t hat  her  st or y 
was f al se and " i ncr edi bl e. "   I n hi s opi ni on ( and t hat  
of  Dr .  Spar ks Veasay of  Lubbock Count y) ,  Br andon' s 
i nj ur i es had t o have r esul t ed f r om a bl ow 
i nt ent i onal l y st r uck by appl i cant .   He concl uded,  " I  
woul d say t he baby was caught  up wi t h t he hands by t he 
ar ms al ong t he body and t hen swung and sl ammed ver y 
har d agai nst  a f l at  sur f ace. "   I n hi s 1995 opi ni on,  
Br andon was an abused baby whom appl i cant  had 
i nt ent i onal l y mur der ed.  

But  accor di ng t o t he af f i davi t s and/ or  r epor t s 
submi t t ed by Dr s.  John J.  Pl unket t ,  Pet er  J.  St ephens,  
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B.  Wai ver  of  t he r i ght  t o counsel  

¶85 I n f i ndi ng t hat  t he wai ver  of  counsel  was val i d,  t he 

maj or i t y accept s t he sur pr i s i ngl y l ow st andar d set  by t he Uni t ed 

St at e Supr eme Cour t  i n Bur bi ne.    Cour t s i n at  l east  t hi r t een 

st at es have made cl ear  t hat  t hey wi l l  not  accept  Bur bi ne' s 

st andar d and wi l l  not  t ol er at e act i ons l i ke t hose t hat  occur r ed 

i n t hi s case.   The f act  t hat  War d di d not  know ( because pol i ce 

r ef used t o t el l  her )  t hat  her  at t or ney came t o t he bui l di ng 

wher e she was bei ng i nt er r ogat ed on t wo separ at e occasi ons and 

asked t o speak t o her  i s i ndeed si gni f i cant .   Such j ur i sdi ct i ons 

have r i ght l y concl uded t hat  a wai ver  of  counsel  made under  such 

ci r cumst ances cannot  be " knowi ng"  when pol i ce conduct  keeps t he 

accused f r om knowi ng t hat  counsel  i s  pr esent  and avai l abl e.   

Those j ur i sdi ct i ons have t her ef or e r ul ed any wai ver  of  counsel  

i nval i d wher e pol i ce engage i n t hat  k i nd of  conduct ,  gener al l y 

on t he gr ounds t hat  such conduct  by pol i ce v i ol at es t he st at e' s 

const i t ut i onal  guar ant ees of  due pr ocess.   We shoul d do t he 

same.  

¶86 I n f i ndi ng t hat  t he wai ver  of  counsel  was val i d,  t he 

maj or i t y al so ut i l i zes what  amount s t o a l egal  t echni cal i t y,  t he 

st r ai ned and ar t i f i c i al  di st i nct i ons i n Fi f t h and Si xt h 

Amendment  j ur i spr udence.   Under  t hat  j ur i spr udence,  t he anal ysi s 

                                                                                                                                                             
Jani ce J.  Ophoven,  and Kennet h L.  Monson,  r ecent  
advances i n t he ar ea of  bi omechani cs and physi cs 
suggest  t hat  i t  i s  per haps possi bl e t hat  Br andon' s 
head i nj ur i es coul d have been caused by an acci dent al  
shor t - di st ance f al l .  

Ex par t e Hender son,  246 S. W. 3d 690,  691 ( Tex.  Cr i m.  App.  2007) .  
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of  a wai ver ' s val i di t y of t en t ur ns on t he r at her  ar bi t r ar y 

quest i on of  when char ges wer e f i l ed.   I t  appear s,  gi ven t he f act  

t hat  t he same l aw enf or cement  of f i cer  who was i nvol ved i n St at e 

v.  Hor nung,  229 Wi s.  2d 469,  600 N. W. 2d 264 ( Ct .  App.  1999) ,  

conduct ed t he i nvest i gat i on her e,  t hat  t he l esson of  Hor nung has 

not  been l ost  on some pol i ce of f i cer s.   I n t hi s case,  t her e was 

a conspi cuous del ay i n f i l i ng char ges unt i l  af t er  mul t i pl e 

i nt er r ogat i ons and r eenact ment s,  and t he pol i ce t hus succeeded 

i n avoi di ng any danger  t hat  War d woul d be el i gi bl e f or  t he 

gr eat er  pr ot ect i ons of  t he Si xt h Amendment .   But  t hi s case 

cl ear l y i l l ust r at es t he pl ai n unf ai r ness of  t he l egal  l i ne-

dr awi ng bet ween Fi f t h and Si xt h Amendment  const i t ut i onal  

pr ot ect i ons and t he l egal  ar t i f i ces t hat  cont r ol  whi ch Amendment  

i s t echni cal l y i n pl ay at  a gi ven poi nt .   We shoul d do as ot her  

j ur i sdi ct i ons have done and,  under  our  st at e const i t ut i on,  t r eat  

a wai ver  of  t he r i ght  t o counsel  t he same r egar dl ess of  whet her  

i t  occur s bef or e or  af t er  char ges ar e f i l ed.  

¶87 War d' s wai ver  of  her  r i ght  t o counsel  shoul d t her ef or e 

be f ound i nval i d f or  t wo r easons.   Fi r st ,  i t  was not  knowi ng and 

vol unt ar y because pol i ce r ef used on t wo occasi ons t o i nf or m her  

t hat  her  at t or ney was pr esent  i n t he bui l di ng wher e she was 

bei ng i nt er r ogat ed and was avai l abl e t o assi st  her .   We shoul d 

f ol l ow t he l ead of  t he many st at es t hat  have est abl i shed t hat  

under  such condi t i ons,  a wai ver  of  counsel  cannot  be knowi ng and 

i s t hus i nval i d.   Second,  War d' s st at ement s t o t he pol i ce about  

want i ng t o t al k wi t h her  husband about  get t i ng an at t or ney 

shoul d be consi der ed a suf f i c i ent  i nvocat i on of  her  r i ght  t o 
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counsel ,  and we shoul d f ol l ow t he l ead of  t he j ur i sdi ct i ons t hat  

have,  r el y i ng on st at e const i t ut i ons,  er ased t he ar bi t r ar y l i nes 

dr awn by t he Uni t ed St at es Supr eme Cour t  as t o how t he t i mi ng of  

t he f i l i ng of  char ges agai nst  a def endant  det er mi nes what  i s 

suf f i c i ent  t o i nvoke t he r i ght  t o counsel  under  t he Fi f t h and 

Si xt h Amendment s.  

¶88 The Uni t ed St at es Supr eme Cour t ' s  deci s i on i n  

Bur bi ne——af f i r mi ng t he val i di t y of  a wai ver  not wi t hst andi ng t he 

f ai l ur e of  pol i ce t o not i f y t he def endant  of  t he pr esence near by 

of  an at t or ney r et ai ned on hi s  behal f ——undoubt edl y c l ear ed t he 

way f or  t he sor t  of  hol di ng we have f r om t he maj or i t y i n t hi s 

case,  but  t he case i ncl uded some not abl e r eser vat i ons.   I n 

Bur bi ne,  t he Supr eme Cour t  acknowl edged t hat  t he f l oor  i t  was 

set t i ng f or  compl i ance wi t h t he Fi f t h Amendment  was bel ow what  

cer t ai n st at es wer e wi l l i ng t o count enance:   " We acknowl edge 

t hat  a number  of  st at e cour t s have r eached a cont r ar y 

concl usi on. "   Bur bi ne,  475 U. S.  at  427.   That  has cer t ai nl y 

cont i nued t o be t he case.   The Cour t  al so r ecogni zed t hat  i t s 

r ul e was i nconsi st ent  wi t h t he Amer i can Bar  Associ at i on 

St andar ds of  Cr i mi nal  Just i ce.   I d.   The Cour t  pai d l i t t l e 

at t ent i on t o what  i t  conceded was " t he numer i cal  pr eponder ance 

of  l ower  cour t  deci s i ons"  t hat  woul d have hel d ot her wi se.   I d.  
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¶89 I ndeed,  at  l east  t hi r t een st at es5 have asser t ed t hei r  

unwi l l i ngness t o set  t he bar  as l ow as Bur bi ne does,  t o " per mi t  

pol i ce t o del ude cust odi al  suspect s,  exposed t o i nt er r ogat i on,  

i nt o f al sel y bel i evi ng t hey ar e wi t hout  i mmedi at el y avai l abl e 

l egal  counsel  and t o al so pr event  t hat  counsel  f r om accessi ng 

and assi st i ng t hei r  c l i ent s dur i ng t he i nt er r ogat i on. "   Peopl e 

v.  McCaul ey,  645 N. E. 2d 923,  929 ( I l l .  1994)  ( not i ng t hat  " [ t ] he 

i ncommuni cado i nt er r ogat i on and sur r oundi ng coer ci ve envi r onment  

l i kel y t o r esul t  f r om t hi s obj ect i onabl e pr act i ce i s exact l y t he 

sor t  of  scenar i o pr evi ousl y condemned by t he Uni t ed St at es 

Supr eme Cour t  i n Escobedo6 and Mi r anda7" ) .   As t he New Jer sey 

Supr eme Cour t  st at ed,  t he common t hr ead among st at e cour t s '  

r ej ect i on of  Bur bi ne i s " one super veni ng pr i nci pl e:   t he 

at mospher e of  cust odi al  i nt er r ogat i on i s i nher ent l y 

coer ci ve .  .  .  . "   St at e v.  Reed,  627 A. 2d 630,  640 ( N. J.  1993) .   

That  cour t  got  t o t he hear t  of  t he mat t er  when i t  st at ed,  " [ O] ur  

deci s i on t oday shoul d be gover ned by a t wo- f ol d pur pose:   t o 

enhance t he r el i abi l i t y  of  conf essi ons by r educi ng t he i nher ent  

                                                 
5 See St at e v.  St oddar d,  537 A. 2d 446,  452 ( Conn.  1988) ;  

Br yan v.  St at e,  571 A. 2d 170,  175 ( Del .  1990) ;  Hal i bur t on v.  
St at e,  514 So. 2d 1088,  1090 ( Fl a.  1987) ;  Peopl e v.  McCaul ey,  645 
N. E. 2d 923,  929 ( I l l .  1994) ;  Mal i nski  v.  St at e,  794 N. E. 2d 1071,  
1079 ( I nd.  2003) ;  West  v.  Commonweal t h,  887 S. W. 2d 338,  342 ( Ky.  
1994) ;  Commonweal t h v.  Mavr edaki s,  725 N. E. 2d 169,  178 ( Mass.  
2000) ;  Peopl e v.  Bender ,  551 N. W. 2d 71,  72 ( Mi ch.  1996) ;  St at e 
v.  Lef t hand,  488 N. W. 2d 799,  801- 802 ( Mi nn.  1992) ;  St at e v.  
Roache,  803 A. 2d 572,  578 ( N. H.  2002) ;  St at e v.  Reed,  627 A. 2d 
630,  643 ( N. J.  1993) ;  Denni s v.  St at e,  990 P. 2d 277,  286 ( Okl a.  
Cr i m.  App.  1999) ;  St at e v.  I som,  761 P. 2d 524,  527 ( Or .  1988) .  

6 Escobedo v.  I l l i noi s,  378 U. S.  478 ( 1964) .  

7 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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coer ci on of  cust odi al  i nt er r ogat i on and di mi ni sh t he l i kel i hood 

of  unr easonabl e pol i ce conduct  i n t hose si t uat i ons wher e pol i ce,  

knowi ng t hat  an at t or ney has been r et ai ned f or  t he suspect  and 

i s aski ng f or  cont act  wi t h hi s or  her  c l i ent ,  ar e desper at e t o 

acqui r e a conf essi on bef or e t he suspect  speaks wi t h t he 

at t or ney. "   I d.  at  642.  

¶90 The maj or i t y ' s hol di ng t hat  War d' s st at ement s wer e 

i nsuf f i c i ent  t o i nvoke her  Fi f t h Amendment  r i ght  t o counsel  and 

t hat  her  wai ver  of  t hat  r i ght  i s  t hus val i d depends on t he f act  

t hat  t he wai ver s bei ng chal l enged occur r ed pr i or  t o t he t i me 

War d was char ged. 8  However ,  t he t i mi ng of  t he f i l i ng of  char ges 

i s somet hi ng t hat  i s usual l y wi t hi n t he power  of  t he l aw 

enf or cement  per sonnel  who ar e conduct i ng t he i nvest i gat i on;  

t hr ough t hei r  mani pul at i on of  t he chai n of  event s,  t hey can,  as 

t hey di d her e,  keep a suspect  i ncommuni cado f or  al most  26 hour s,  

del ay f i l i ng char ges,  and del ay t he t i me t hat  t he Si xt h 

Amendment  r i ght  t o counsel  at t aches.   I  f i nd i t  t r oubl i ng t hat  

such mani pul at i on can be di sposi t i ve of  t he val i di t y of  a wai ver  

of  t he r i ght  t o counsel  under  Fi f t h and Si xt h Amendment  

j ur i spr udence.  

¶91 I n Hor nung,  t he cour t  of  appeal s f ound t hat  t he 

def endant ' s Si xt h Amendment  r i ght  t o counsel  had been vi ol at ed 

                                                 
8 I n over r ul i ng Mi chi gan v.  Jackson,  475 U. S.  625 ( 1986) ,  a 

case pr ohi bi t i ng pol i ce f r om i ni t i at i ng i nt er r ogat i on of  a 
def endant  once he or  she has r equest ed an at t or ney at  an 
ar r ai gnment  or  s i mi l ar  cr i mi nal  pr oceedi ng,  t he Uni t ed St at es 
Supr eme Cour t  r ecent l y deci ded t hat  a wai ver  of  r i ght  t o counsel  
under  t he Si xt h Amendment  i s not  pr esumed i nval i d when pol i ce 
i ni t i at e i nt er r ogat i on.   Mont ej o,  556 U. S.  ___.   Mont ej o does 
not  appl y di r ect l y t o t he i ssues now bef or e t hi s cour t .  
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when of f i cer s f ai l ed t o per mi t  t he def endant  t o make t el ephone 

cal l s when he asked t o do so.   As not ed above,  t he pol i ce 

det ect i ve i nvol ved i n t he pr esent  case was t he same per son who 

conduct ed some of  t he i nt er r ogat i on t her e,  and,  i nt er est i ngl y,  

t he same at t or ney,  Jef f  Jackomi no,  wai t ed at  t he Sher i f f ' s  

Depar t ment ,  r equest i ng t o speak t o t he per son bei ng quest i oned.   

Hor nung,  229 Wi s.  2d at  474.  

¶92 The cour t  of  appeal s not ed t hat ,  i n cont r ast  t o 

r equi r ement s under  a Fi f t h Amendment  anal ysi s,  " [ a] ny l anguage 

r equi r i ng an ' unequi vocal  or  unambi guous'  r equest  f or  

counsel  .  .  .  i s  conspi cuousl y absent  f r om t he Pat t er son Cour t ' s  

di scussi on of  t he pet i t i oner ' s Si xt h Amendment  r i ght  t o 

counsel . "   I d.  at  478 ( c i t i ng Pat t er son v.  I l l i noi s,  487 U. S.  

285 ( 1988) ) .   I t  t her ef or e not ed,  " As Hor nung' s Si xt h Amendment  

r i ght  t o counsel  was ef f ect i vel y t r i gger ed by i t s at t achment  and 

subsequent  asser t i on,  any subsequent  i ncul pat or y st at ement s or  

f r ui t s t her ef r om must  be suppr essed as v i ol at i ve of  Hor nung' s 

const i t ut i onal  r i ght s. "   Hor nung,  229 Wi s.  2d at  480.  

¶93 I n t he Hor nung case,  t he i nt er r ogat i on occur r ed af t er  

a cr i mi nal  compl ai nt  and war r ant  wer e f i l ed agai nst  Hor nung,  and 

Hor nung' s r i ght s under  t he Si xt h Amendment  wer e at  i ssue.   Her e 

t he i nt er r ogat i on of  War d occur r ed bef or e t he f i l i ng of  cr i mi nal  

char ges,  and t hus,  because case l aw est abl i shes t hat  t he r i ght  

t o counsel  under  t he Si xt h Amendment  does not  at t ach unt i l  

char ges ar e f i l ed,  i t  i s  War d' s pr ot ect i ons under  t he Fi f t h 

Amendment  t hat  ar e at  i ssue.  
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¶94 Under  t he appl i cabl e case l aw,  an " unequi vocal  and 

unambi guous"  r equest  f or  counsel  seems t o be r equi r ed t o compl y 

wi t h t he Fi f t h Amendment  pr i or  t o t he f i l i ng of  char ges;  t he 

r equi r ement  f or  such a c l ear  i nvocat i on appear s consi der abl y 

l ess st r i ngent  under  t he Si xt h Amendment .   I d.  at  476- 480.   See 

Pat t er son,  487 U. S at  296 n. 9 ( " Thi s does not  mean,  of  cour se,  

t hat  al l  Si xt h Amendment  chal l enges t o t he conduct  of  

post i ndi ct ment  quest i oni ng wi l l  f ai l  whenever  t he chal l enged 

pr act i ce woul d pass const i t ut i onal  must er  under  Mi r anda.   For  

exampl e,  we have per mi t t ed a Mi r anda wai ver  t o st and wher e a 

suspect  was not  t ol d t hat  hi s l awyer  was t r y i ng t o r each hi m 

dur i ng quest i oni ng;  i n t he Si xt h Amendment  cont ext ,  t hi s wai ver  

woul d not  be val i d. "  ( emphasi s added) ) .  

¶95 I n t hi s case,  War d' s r epeat ed r ef er ences i n t he 

i nt er r ogat i ons t o her  wi sh t o speak t o her  husband about  

r et ai ni ng an at t or ney and her  c l ear  st at ement s t hat  i t  was 

unr eal i st i c t o expect  her  t o be abl e t o r each an at t or ney dur i ng 

ni ght t i me hour s woul d be vi ewed qui t e di f f er ent l y had she 

al r eady been char ged and had t he Si xt h Amendment  r i ght  t o 

counsel  at t ached. 9  

¶96 Even i f  t he ci r cumst ances pr esent ed her e can be 

squar ed wi t h t he const i t ut i onal  case l aw on wai ver  of  r i ght  t o 

                                                 
9 I t  may wel l  be of  some si gni f i cance i n a Si xt h Amendment  

anal ysi s t hat ,  as t o st at ement s made i n t he t hi r d i nt er r ogat i on,  
War d i ni t i at ed cont act  wi t h t he of f i cer s,  gi ven t he l anguage i n 
Hor nung:   " As not ed,  once t he Si xt h Amendment  has at t ached and 
been asser t ed,  any subsequent  wai ver  of  t he r i ght  t o counsel  i s  
i nval i d,  unl ess cont act  i s  i ni t i at ed by t he def endant . "   St at e 
v.  Hor nung,  229 Wi s.  2d 469,  480,  600 N. W. 2d 264 ( Ct .  App.  
1999) .  
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counsel ,  i t  i s  wor t h consi der i ng br i ngi ng coher ence t o t he odd 

pat chwor k of  case l aw gover ni ng t hi s ar ea.   To do so,  we shoul d 

t ur n,  as many st at es have done,  t o our  own const i t ut i on.    

¶97 Cour t s i n many st at es,  i ncl udi ng Al aska,  Hawai i ,  

Mi nnesot a,  New Jer sey,  New Yor k,  and Pennsyl vani a,  have i nvoked 

t hei r  own st at e const i t ut i ons t o cr eat e c l ear er  and f ai r er  r ul es 

about  t he condi t i ons under  whi ch t he r i ght  t o counsel  at t aches10 

and t o pr ovi de a mor e r obust  r i ght  t o counsel  t han t he Uni t ed 

St at es Supr eme Cour t  has f ound i n t he Fi f t h and Si xt h 

Amendment s. 11  As t he Supr eme Cour t  of  Mi nnesot a sai d:  
                                                 

10 See,  e. g. ,  Bl ue v.  St at e,  558 P. 2d 636 ( Al aska 1977)  
( hol di ng t hat  r i ght  t o counsel  appl i es at  pr e- i ndi ct ment  
l i neup) ;  St at e v.  Li ul ama,  845 P. 2d 1194,  1200 ( Haw.  Ct .  App.  
1992)  cer t .  deni ed,  Feb.  22,  1993,  ( hol di ng wai ver  i nval i d and 
any post - ar r est  st at ement s by a def endant  t o t he pol i ce 
i nadmi ssi bl e absent  pr i or  advi ce f r om a cour t  or  def endant ' s own 
counsel  of  hi s r i ght  t o counsel ) ;  St at e v.  Ri sk,  598 N. W. 2d 642,  
647 ( Mi nn.  1999)  ( r equi r i ng pol i ce t o cease quest i oni ng an 
accused who makes an ambi guous or  equi vocal  st at ement  i nvoki ng 
t he r i ght  t o counsel  and not i ng t hat  t he hol di ng " pr ovi des mor e 
pr ot ect i on t han i s r equi r ed by t he Uni t ed St at es Const i t ut i on" ) ;  
Commonweal t h v.  Ri chman,  320 A. 2d 351,  353 ( Pa.  1974)  ( hol di ng 
t hat  t he r i ght  t o counsel  at t aches at  ar r est ) .  

11 I n addi t i on t o st at es r ej ect i ng Mor an v.  Bur bi ne,  475 
U. S.  412 ( 1986) ,  on st at e l aw gr ounds ( see supr a,  ¶89 n. 5) ,  see,  
e. g. ,  Al exander  v.  Ci t y of  Anchor age,  490 P. 2d 910,  914- 15 
( Al aska 1971)  ( ext endi ng t ypes of  cases t o whi ch r i ght  t o 
counsel  i s  appl i cabl e) ;  St at e v.  Sanchez,  609 A. 2d 400,  407 
( N. J.  1992)  ( est abl i shi ng hi gher  st andar d f or  t he st at e t o show 
val i d wai ver  of  r i ght  t o counsel  and not i ng t hat  t he st at e 
const i t ut i on af f or ds " gr eat er  pr ot ect i on of  t he r i ght  t o counsel  
t han i s pr ovi ded under  t he f eder al  Const i t ut i on" ) ;  Peopl e v.  
West ,  81 N. Y. 2d 370,  375 ( N. Y.  1993)  ( i mposi ng on pol i ce t he 
bur den of  det er mi ni ng whet her  r epr esent at i on by counsel  
cont i nued wher e a suspect  was i nt er vi ewed a second t i me af t er  
t hr ee year s had el apsed and not i ng t hat  " [ t ] he St at e r i ght  t o 
counsel  i s  a cher i shed pr i nc i pl e,  r oot ed i n t hi s St at e' s  
pr er evol ut i onar y const i t ut i onal  l aw and devel oped i ndependent  of  
i t s  Feder al  count er par t " ) .  
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We acknowl edge t hat  t hi s r ul e pr ovi des mor e pr ot ect i on 
t han i s r equi r ed by t he Uni t ed St at es Const i t ut i on.   
We do not  caval i er l y i nt er pr et  our  st at e const i t ut i on 
mor e expansi vel y t han t he Uni t ed St at es Supr eme Cour t  
has i nt er pr et ed t he f eder al  Const i t ut i on.   However ,  
t he r ul e we .  .  .  r eaf f i r m her e[ ]  i s  consi st ent  wi t h 
our  " l ong t r adi t i on of  t he assur i ng t he r i ght  t o 
counsel . "  

St at e v.  Ri sk,  598 N. W. 2d 642,  649 ( Mi nn.  1999)  ( c i t at i ons 

omi t t ed) .  

¶98 Si mi l ar l y,  i n St at e v.  Li ul ama,  t he I nt er medi at e Cour t  

of  Appeal s of  Hawai i  st at ed:  

Logi c and sound r egar d f or  t he pur poses of  ar t i c l e I ,  
sect i on 14,  as exempl i f i ed by case l aw and t he HRPP,  
f avor  t he ext ensi on of  t he pr ot ect i on of  ar t i c l e I ,  
sect i on 14,  beyond t hat  of  t he s i xt h amendment  as 
expr essed i n Pat t er son.   We do not  bel i eve t hat  t he 
pr agmat i c appr oach expr essed by t he Pat t er son cour t  i s 
i n keepi ng wi t h t he i mpor t ance at t ached by t he Hawai i  
Supr eme Cour t  t o t he r i ght  t o counsel  under  ar t i c l e I ,  
sect i on 14,  as i ndi cat ed above.  

Accor di ngl y,  we hol d t hat  wher e an accused has been 
ar r est ed and i nt er r ogat ed by t he pol i ce and has not  
been speci f i cal l y advi sed by a cour t  or  by hi s own 
counsel  t hat  he has t he const i t ut i onal  r i ght  t o 
counsel  at  ever y st age of  t he pr oceedi ng f ol l owi ng 
t hat  ar r est ,  he cannot  be hel d t o have knowi ngl y and 
i nt el l i gent l y wai ved t hat  r i ght ,  and any st at ement s 
made by hi m t o t he pol i ce absent  such advi ce ar e 
i nadmi ssi bl e.  

St at e v.  Li ul ama,  845 P. 2d 1194,  1203 ( Haw.  Ct .  App.  1992) ,  

cer t .  deni ed,  Feb.  22,  1993.  

¶99 Pr evi ousl y,  we have adopt ed hi gher  st andar ds of  

conduct  f or  l aw enf or cement  per sonnel  of  t he St at e of  Wi sconsi n.   

We have st at ed bef or e t hat  t hi s cour t  " wi l l  not  be bound by t he 

mi ni mums whi ch ar e i mposed by t he Supr eme Cour t  of  t he Uni t ed 

St at es i f  i t  i s  t he j udgment  of  t hi s cour t  t hat  t he Const i t ut i on 

of  Wi sconsi n and t he l aws of  t hi s st at e r equi r e t hat  gr eat er  
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pr ot ect i on of  c i t i zens'  l i ber t i es ought  t o be af f or ded. "   St at e 

v.  Knapp,  2005 WI  127,  ¶59,  285 Wi s.  2d 86,  700 N. W. 2d 899 

( quot i ng St at e v.  Doe,  78 Wi s.  2d 161,  172,  254 N. W. 2d 210 

( 1977) ) .   Thi s cour t  shoul d appl y Ar t i c l e I ,  Sect i on 8 of  t he 

Wi sconsi n Const i t ut i on, 12 a pr ovi s i on t hat  par al l el s t he Fi f t h 

and Si xt h Amendment s of  t he Uni t ed St at es Const i t ut i on,  t o cases 

l i ke t hi s one r at her  t han cont i nue t o al l ow ar t i f i c i al  

di st i nct i ons t o be dr awn based on somet hi ng as subj ect  t o 

mani pul at i on as whet her  char ges have been f i l ed.   I  di sagr ee 

wi t h t he maj or i t y ' s v i ew t hat ,  unl i ke t he appr oach we t ook i n 

Knapp and Dubose,  Ar t i c l e I ,  Sect i on 8 shoul d be i nt er pr et ed 

her e consi st ent  wi t h t he Uni t ed St at es Supr eme Cour t ' s  

i nt er pr et at i on of  t he Fi f t h Amendment .   Maj or i t y op. ,  ¶18 n. 3.  

I I  

¶100 I n summar y,  my gr eat  concer n her e i s pr ot ect i ng t he 

sear ch f or  t he t r ut h t hat  i s  supposed t o be t he poi nt  of  a 

t r i al .   Thi s cour t  shoul d hol d,  under  t he t ot al i t y of  t he 

c i r cumst ances,  t hat  t he t act i cs used,  i ncl udi ng hol di ng War d 

i ncommuni cado f or  al most  26 hour s and usi ng decei t ,  r esul t ed i n 

i nvol unt ar y st at ement s t hat  shoul d have been suppr essed.   Af t er  

                                                 
12 " [ O] n occasi on,  we have i nt er pr et ed a pr ovi s i on i n t he 

Wi sconsi n Const i t ut i on mor e br oadl y t han t he Uni t ed St at es 
Supr eme Cour t  has i nt er pr et ed a par al l el  pr ovi s i on i n t he Uni t ed 
St at es Const i t ut i on.   St at e v.  Knapp,  2005 WI  127,  ¶56,  285 Wi s.  
2d 86,  700 N. W. 2d 899 ( i nt er pr et i ng Ar t i c l e I ,  § 8 mor e br oadl y 
t han t he Uni t ed St at es Supr eme Cour t  has i nt er pr et ed t he Fi f t h 
Amendment ) ;  St at e v.  Dubose,  2005 WI  126,  ¶45,  285 Wi s.  2d 143,  
699 N. W. 2d 582 ( al so i nt er pr et i ng Ar t i c l e I ,  § 8 of  t he 
Wi sconsi n Const i t ut i on mor e br oadl y t han t he Fi f t h Amendment ) . "   
St at e v.  Ar i as,  2008 WI  84,  ¶19,  311 Wi s.  2d 358,  752 N. W. 2d 
748.  
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al l ,  a l ar ge par t  of  t he r eason f or  banni ng i nvol unt ar y 

conf essi ons i s t hat  t hey ar e unr el i abl e.   Jackson v.  Denno,  378 

U. S.  368,  385- 86 ( 1964) .   Whi l e a conf essi on ext r act ed over  t he 

cour se of  t hr ee i nt er r ogat i ons of  a suspect  whose f ami l y member s 

and counsel  wer e f ended of f  over  t he cour se of  t wo days may 

t echni cal l y r esol ve a case,  such t act i cs——sur e t o be used,  I  

f ear ,  now t hat  t hi s cour t  has gi ven i t s bl essi ng——l eave 

l i nger i ng quest i ons as t o whet her  t he r i ght  per son was 

pr osecut ed and whet her  j ust i ce was ser ved.    

¶101 Fur t her ,  we shoul d f ol l ow t he l ead of  ot her  st at es and 

ut i l i ze Ar t i c l e I ,  Sect i on 813 of  our  const i t ut i on t o el i mi nat e 

t he ar t i f i c i al  di st i nct i ons t hat  exi st  bet ween Fi f t h and Si xt h 

Amendment  j ur i spr udence,  and we shoul d ut i l i ze Ar t i c l e I ,  

Sect i on 714 of  our  const i t ut i on t o f i nd t hat  a wai ver  of  t he 

r i ght  t o counsel  cannot  be knowi ng,  and t her ef or e val i d,  wher e 

pol i ce have r ef used t o i nf or m an accused per son t hat  counsel  i s  

pr esent  and avai l abl e. 15  On t he f act s of  t hi s case,  we shoul d 

t her ef or e f i nd War d' s wai ver  of  her  r i ght  t o counsel  i nval i d.  

                                                 
13 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on st at es 

i n r el evant  par t ,  " No per son may be hel d t o answer  f or  a 
cr i mi nal  of f ense wi t hout  due pr ocess of  l aw .  .  .  nor  may be 
compel l ed i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  
or  her sel f . "  

14 Ar t i c l e 1,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on st at es 
i n r el evant  par t ,  " I n al l  cr i mi nal  pr osecut i ons t he accused 
shal l  enj oy t he r i ght  t o be hear d by hi msel f  and 
counsel  .  .  .  . "  

15 Just i ce Shi r l ey Abr ahamson,  now Chi ef  Just i ce,  i n her  
di ssent  i n St at e v.  Hansen,  136 Wi s.  2d 195,  401 N. W. 2d 771 
( 1987) ,  suppor t ed t he posi t i on I  t ake t oday.   Wr i t i ng about  
Bur bi ne,  she not ed:   
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¶102 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  

¶103 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  

 

 
 

                                                                                                                                                             
By not  i mposi ng a f eder al  const i t ut i onal  r equi r ement  
on t he st at es and by encour agi ng t he st at es t o adopt  
t hei r  own r ul es gover ni ng pol i ce conduct ,  t he Uni t ed 
St at es Supr eme Cour t  r ecogni zes t he i mpor t ance of  t he 
st at e cour t s i n pr ot ect i ng i ndi v i dual  r i ght s and 
soci et al  i nt er est s i n our  f eder al  syst em.   

The maj or i t y st r uggl es t o show t hat  t he pol i ce conduct  
i n t hi s case f i t s wi t hi n t he l et t er  of  t he l aw whi ch 
ent i t l es an accused t o be r epr esent ed dur i ng pol i ce 
quest i oni ng.  But  i t  i s  c l ear  t hat  t he pol i ce conduct  
v i ol at es t he spi r i t  of  t he l aw.  I t  i s  wi t h good r eason 
t hat  t he Wi sconsi n Const i t ut i on exhor t s us t hat  " t he 
bl essi ngs of  a f r ee gover nment  can onl y be mai nt ai ned 
by a f i r m adher ence t o j ust i ce .  .  .  and by f r equent  
r ecur r ence t o f undament al  pr i nci pl es. "  Ar t .  I ,  sec.  
22.  

Whi l e I  am awar e of  and gi ve due wei ght  t o t he needs 
of  l aw enf or cement  of f i cer s and t he wei ght y soci al  
obj ect i ves of  cr i me i nvest i gat i on,  I  concl ude t hat  
t hi s cour t  demeans t he def endant ' s st at ut or y and 
const i t ut i onal  r i ght s t o consul t  wi t h an at t or ney by 
gi v i ng i t s seal  of  appr oval  t o conduct  t hat  kept  an 
accused f r om seei ng a l awyer  hi s f ami l y r et ai ned f or  
hi m.    

Hansen,  136 Wi s.  2d at  220- 221 ( Abr ahamson,  J.  di ssent i ng)  
( c i t at i ons omi t t ed) .  
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