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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  r ever sed an 

or der  by t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Judge Char l es 

F.  Kahn,  Jr .  pr esi di ng,  i n whi ch t he ci r cui t  cour t  suppr essed 

evi dence obt ai ned f r om t he def endant ' s cel l  phone pur suant  t o a 

war r ant .   The ci r cui t  cour t  based t hat  or der  on t he gr ounds t hat  

pol i ce,  by sear chi ng t he i mage gal l er y i n t he cel l  phone,  

i l l egal l y obt ai ned t he evi dence t hat  had f or med t he basi s of  

                                                 
1 St at e v.  Car r ol l ,  2008 WI  App 161,  314 Wi s.  2d 690,  762 

N. W. 2d 404.  
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t hat  war r ant  i n v i ol at i on of  t he Four t h Amendment  t o t he Uni t ed 

St at es Const i t ut i on.   The def endant ,  Jer mi chael  James Car r ol l  

( Car r ol l ) ,  was char ged wi t h possessi on of  a f i r ear m by a f el on.   

The cour t  of  appeal s r ever sed t he suppr essi on or der ,  r ul i ng t hat  

unt ai nt ed evi dence t hat  pol i ce l at er  obt ai ned pr ovi ded a val i d,  

i ndependent  basi s f or  t he war r ant .  

¶2 The f ocus of  our  i nqui r y i s whet her  t he evi dent i ar y 

basi s f or  t he war r ant  t o sear ch t he cel l  phone was t ai nt ed such 

t hat  t he Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on,  or  

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on,  r equi r es 

suppr essi on of  t hat  evi dence under  t he f ol l owi ng ci r cumst ances:   

( 1)  an of f i cer  who had obser ved Car r ol l  speedi ng conf r ont ed 

Car r ol l  out s i de of  hi s vehi c l e and or der ed hi m t o dr op an 

unknown obj ect  t hat  he hel d i n hi s hand;  ( 2)  upon r et r i evi ng 

t hat  obj ect ,  t he of f i cer  r ecogni zed i t  as an open cel l  phone and 

obser ved on t he di spl ay scr een an i mage of  Car r ol l  smoki ng what  

appear ed t o be a mar i j uana bl unt ;  ( 3)  t he of f i cer  kept  t he 

phone,  scr ol l ed t hr ough i t s i mage gal l er y,  and saw ot her  i mages 

depi ct i ng Car r ol l  wi t h i l l egal  i t ems;  and ( 4)  t he of f i cer  

answer ed an i ncomi ng cal l  pr et endi ng t o be Car r ol l ,  and dur i ng 

t hat  conver sat i on,  t he cal l er  or der ed i l l egal  dr ugs.   The pol i ce 

obt ai ned a war r ant  t o sear ch t he phone.   Wi t h t he war r ant ,  t he 

pol i ce obt ai ned t i me- st amped di gi t al  i mages f r om Car r ol l ' s  cel l  

phone.   I t  i s  t hat  evi dence t hat  Car r ol l  seeks t o suppr ess.  

¶3 We hol d t hat  nei t her  t he Four t h Amendment  t o t he 

Uni t ed St at es Const i t ut i on nor  Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on r equi r es t hat  t he evi dence be suppr essed 



No.  2007AP1378- CR   

 

3 
 

under  t he c i r cumst ances pr esent ed her e.   I n so hol di ng,  we ar e 

sat i sf i ed t hat  t he of f i cer  was j ust i f i ed i n sei z i ng Car r ol l ' s  

cel l  phone and i n v i ewi ng t he mar i j uana i mage,  whi ch was i n 

pl ai n v i ew.   Fur t her ,  al t hough t he of f i cer  was al so j ust i f i ed i n 

cont i nui ng t o possess t he phone,  we ar e sat i sf i ed t hat  t he 

of f i cer  was not  j ust i f i ed i n openi ng and br owsi ng t hr ough t he 

cel l  phone i mage gal l er y at  t he t i me t hat  he t ook such act i on.   

As such,  t he evi dence t hat  t he of f i cer  gl eaned f r om t hat  conduct  

was t ai nt ed and coul d not  f or m t he basi s f or  a sear ch war r ant .   

However ,  based on exi gent  c i r cumst ances,  t he of f i cer  was 

j ust i f i ed i n answer i ng t he i ncomi ng cal l  t o Car r ol l ' s  phone 

dur i ng whi ch t he cal l er  or der ed i l l egal  dr ugs.   That  evi dence 

was an unt ai nt ed i ndependent  sour ce t hat  f or med a val i d basi s 

f or  t he sear ch war r ant  when combi ned wi t h t he of f i cer ' s 

knowl edge of  dr ug t r af f i cker s and Car r ol l ' s  j uveni l e r ecor d,  

al ong wi t h t he pl ai n v i ew of  t he i mage of  t he mar i j uana bl unt .   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

I .  BACKGROUND 

¶4 On December  6,  2006,  Det ect i ve Bel sha of  t he Mi l waukee 

pol i ce depar t ment  and hi s par t ner  wer e conduct i ng sur vei l l ance 

on a r esi dence as par t  of  an ar med r obber y i nvest i gat i on.   They 

obser ved a whi t e For d Escor t  l eave t hat  r esi dence,  s l ow down as 

i t  passed t hei r  squad car ,  and speed away.  

¶5 The of f i cer s at t empt ed t o cat ch t he vehi c l e,  whi ch 

r eached speeds of  60 mi l es per  hour  on r esi dent i al  st r eet s wi t h 

speed l i mi t s no hi gher  t han 25 mi l es per  hour .   Accor di ng t o 

Bel sha' s t est i mony at  t he suppr essi on hear i ng,  t he dr i ver ,  
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Car r ol l ,  event ual l y pul l ed t he car  t o " an abr upt  st op"  i n a gas 

st at i on l ot  and qui ckl y got  out  of  t he car  whi l e hol di ng an 

obj ect  i n hi s hands.   The of f i cer s coul d not  i dent i f y what  

Car r ol l  was hol di ng,  so Bel sha dr ew hi s weapon and or der ed 

Car r ol l  t o dr op t he obj ect  and get  on t he gr ound,  whi ch Car r ol l  

di d.   The of f i cer s t hen handcuf f ed Car r ol l  behi nd hi s back.    

¶6 Af t er  handcuf f i ng Car r ol l ,  Bel sha r et r i eved t he 

dr opped obj ect ,  whi ch was a f l i p- st y l e cel l  phone.   The cel l  

phone was l y i ng open on t he gr ound and di spl ayed an i mage of  

Car r ol l  smoki ng a l ong,  t hi n,  br own ci gar l i ke obj ect  ( " t he 

mar i j uana i mage" ) .   Bel sha,  a member  of  t he Hi gh I nt ensi t y Dr ug 

Tr af f i ck i ng Ar ea Dr ug and Gang Task For ce ( HI DTA) ,  t est i f i ed 

t hat  he r ecogni zed t he obj ect  as a mar i j uana bl unt . 2 

¶7 When t he of f i cer s asked Car r ol l  f or  i dent i f i cat i on,  

Car r ol l  di d not  have any wi t h hi m but  gave t he of f i cer s hi s 

name.   The of f i cer s r an a " r out i ne check"  and l ear ned t hat  he 

was dr i v i ng wi t h a suspended l i cense.   Car r ol l  al so had a r ecor d 

                                                 
2 The ci r cui t  cour t  obser ved t hat  when t he phone was f l i pped 

open,  t he mar i j uana i mage appear ed wi t h a l abel  above i t  r eadi ng 
" Bi g Boss Pl ayer " ;  t hat  l abel  event ual l y f aded away,  l eavi ng 
onl y t he mar i j uana i mage.   Bel sha di d not  t est i f y t o obser vi ng 
or  r eadi ng t he l abel .  
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of  bei ng adj udi cat ed del i nquent  f or  a dr ug- r el at ed f el ony t wo 

year s ear l i er  as a j uveni l e. 3 

¶8 Bel sha pl aced Car r ol l  i n t he back seat  of  t he squad 

car  and sat  i n t he f r ont  seat  wi t h t he cel l  phone,  wher e he 

act i vat ed t he menus,  opened t he i mage gal l er y,  scr ol l ed t hr ough 

i t ,  and saw i mages showi ng i l l egal  dr ugs,  f i r ear ms,  and l ar ge 

amount s of  U. S.  cur r ency.   Speci f i cal l y,  Bel sha t est i f i ed t hat  

he saw an i mage of  Car r ol l  wi t h what  appear ed t o be a gal l on-

si ze bag of  mar i j uana hel d i n hi s t eet h,  and " sever al  phot os 

depi ct i ng f i r ear ms, "  i ncl udi ng one showi ng Car r ol l  hol di ng a 

semi aut omat i c f i r ear m ( " t he f i r ear m i mage" ) .  

¶9 Whi l e Bel sha cont i nued t o possess Car r ol l ' s  cel l  

phone,  i t  r ang sever al  t i mes and Bel sha answer ed one of  t hose 

cal l s,  pr et endi ng t o be Car r ol l .   The cal l er  asked f or  " f our  of  

t hose t hi ngs;  f our  and a spl i t . "   Based on hi s t r ai ni ng,  Bel sha 

r ecogni zed t hat  t he cal l er  was at t empt i ng t o pur chase f our  and a 

hal f  ounces of  cocai ne.  

¶10 Two days l at er ,  on December  8,  2006,  Bel sha sought  a 

sear ch war r ant  f or  t he cel l  phone.   I n hi s Af f i davi t  i n Suppor t  

                                                 
3 I t  appear s,  al t hough i t  i s  not  c l ear  f r om t he r ecor d,  t hat  

t he " r out i ne check"  di d not  r eveal  Car r ol l ' s  j uveni l e r ecor d.   
I n hi s Af f i davi t  i n Suppor t  of  a Sear ch War r ant ,  Bel sha 
expl ai ned t hat  af t er  he had st opped Car r ol l ,  " [ a]  check of  
r ecor ds wi t h t he Wi sconsi n Depar t ment  of  Tr anspor t at i on r eveal ed 
t hat  t he dr i ver [ ' ] s  l i cense of  Car r ol l  was suspended. "   Two 
par agr aphs l at er  i n hi s af f i davi t ,  Bel sha expl ai ned t hat  " [ a]  
r evi ew of  Mi l waukee Count y Ci r cui t  Cour t  Juveni l e Recor ds 
r eveal s t hat  [ Car r ol l ]  was adj udi cat ed del i nquent  of  a f el ony 
of f ense,  possess i on wi t h i nt ent  t o del i ver  cocai ne[ , ]  on Mar ch 
15,  2004. "    
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of  a Sear ch War r ant ,  Bel sha ment i oned t he i ncr i mi nat i ng pi ct ur es 

he saw i n t he i mage gal l er y;  speci f i cal l y,  he hi ghl i ght ed t he 

f i r ear m i mage as evi dence t hat  Car r ol l  was i n v i ol at i on of  t he 

f el on i n possessi on of  a f i r ear m st at ut e.   Bel sha al so descr i bed 

t he i nt er cept ed phone cal l .   He f ur t her  st at ed t hat  dr ug 

t r af f i cker s commonl y use cel l  phones t o mai nt ai n cont act  wi t h 

t hei r  sour ces and t hat  t he cont ent s of  Car r ol l ’ s  cel l  phone 

woul d pr ovi de evi dence of  t hose cont act s as wel l  as evi dence 

r el at ed t o sever al  ot her  of f enses,  i ncl udi ng possessi on of  

cocai ne wi t h i nt ent  t o del i ver  and possessi on of  mar i j uana wi t h 

i nt ent  t o del i ver .   Mor eover ,  Bel sha expl ai ned t hat  Car r ol l  had 

been pr evi ousl y adj udi cat ed del i nquent  f or  a f el ony,  possessi on 

of  cocai ne wi t h i nt ent  t o del i ver .   I n t he af f i davi t ,  Bel sha di d 

not  speci f i cal l y descr i be or  ment i on t he mar i j uana i mage t hat  he 

had obser ved when he f i r st  pi cked up t he phone;  however ,  he 

st at ed i n t he af f i davi t  t hat ,  based on hi s knowl edge and 

exper i ence,  dr ug t r af f i cker s commonl y per sonal i ze t hei r  cel l  

phones wi t h i mages of  t hemsel ves and " pr oper t y acqui r ed f r om t he 

di st r i but i on of  dr ugs. "  

¶11 A sear ch war r ant  was i ssued by a cour t  commi ssi oner .   

Af t er  obt ai ni ng t he war r ant ,  t he pol i ce downl oaded t he dat a on 

t he cel l  phone,  i ncl udi ng t he f i r ear m i mage.   Det ect i ve McQuown,  

who was t r ai ned i n t he handl i ng of  di gi t al  evi dence,  t est i f i ed 

at  a pr el i mi nar y hear i ng t hat  each i mage on t he phone had 

at t ached " met adat a, "  whi ch he descr i bed as i nf or mat i on 

i ndi cat i ng t he dat e and t i me at  whi ch t he i mage was cr eat ed.   He 

al so t est i f i ed t hat  t he met adat a i s based on t he dat e and t i me 
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updat es r egul ar l y pr ovi ded t hr ough cel l  phone t ower s.   Accor di ng 

t o t est i mony at  t he hear i ng,  t he met adat a i ndi cat ed t hat  t he 

f i r ear m i mage had been cr eat ed on May 22,  2006.   Car r ol l  was 

char ged wi t h possessi on of  a f i r ear m by a f el on,  Wi s.  St at .  § 

941. 29( 2) ,  based on phot ogr aphi c evi dence downl oaded f r om t he 

cel l  phone,  and t he l anguage i n Wi s.  St at .  § 941. 29( 1) ( bm) ,  

whi ch r el at es t o a per son adj udi cat ed del i nquent  f or  an act  

t hat ,  i f  commi t t ed by an adul t ,  woul d be a f el ony.  

¶12 Car r ol l  moved t o suppr ess t he evi dence obt ai ned 

pur suant  t o t he sear ch war r ant .   Mi l waukee Count y Ci r cui t  Judge 

Char l es F.  Kahn,  Jr .  gr ant ed t hat  mot i on because Bel sha' s 

war r ant l ess sear ch of  t he i mage gal l er y coul d not  be j ust i f i ed 

as a sear ch i nci dent  t o ar r est .   The ci r cui t  cour t  f ound t hat  

Car r ol l  was not  under  ar r est  at  t he r el evant  t i me.   I t  f ur t her  

hel d t hat ,  even i f  pol i ce had ar r est ed Car r ol l ,  t hat  ar r est  

woul d have been quest i onabl e gi ven t hat  Car r ol l  had been 

speedi ng and dr i v i ng wi t h a suspended l i cense,  bot h noncr i mi nal  

of f enses.   Accor di ngl y,  t he cour t  concl uded t hat  t he evi dence 

Bel sha obt ai ned f r om vi ewi ng t he i mage gal l er y was t ai nt ed;  t hat  

absent  t hat  evi dence,  t her e wer e i nsuf f i c i ent  gr ounds f or  t he 



No.  2007AP1378- CR   

 

8 
 

i ssuance of  t he war r ant ;  and t hat  t he evi dence obt ai ned pur suant  

t o t he war r ant  had t o be suppr essed. 4 

¶13 The St at e appeal ed.   The cour t  of  appeal s,  i n a 

publ i shed deci s i on wr i t t en by Judge Joan F.  Kessl er ,  r ever sed 

t he suppr essi on or der .   Because t he cour t  of  appeal s hel d t he 

i ssue r el at ed t o unt ai nt ed evi dence was di sposi t i ve,  i t  di d not  

addr ess whet her  a pol i ce of f i cer  may sear ch a cel l  phone' s i mage 

gal l er y as par t  of  a sear ch i nci dent  t o ar r est .   However ,  i n i t s 

concl usi on,  t he cour t  of  appeal s assumed t hat  Bel sha i mpr oper l y 

scr ol l ed t hr ough Car r ol l ' s  cel l  phone i mage gal l er y wi t hout  a 

war r ant .   I t  hel d,  as a pr el i mi nar y mat t er ,  t hat  t he i nf or mat i on 

cont ai ned i n t he phone cal l  t hat  Bel sha i nt er cept ed pr ovi ded 

suf f i c i ent  pr obabl e cause f or  a war r ant .   Gi ven t hat  pr emi se,  

t he cour t  t hen assessed whet her  Bel sha l egal l y  possessed t he 

phone and,  i f  so,  whet her  i t  was pr oper  f or  hi m t o answer  t he 

i ncomi ng cal l .   Fi r st ,  i t  concl uded t hat  Bel sha had l egal  

possessi on of  t he phone because,  under  t he c i r cumst ances,  

Car r ol l  was under  ar r est  s i nce " a r easonabl e per son i n Car r ol l ' s  

posi t i on woul d have consi der ed hi msel f  t o be ' i n cust ody, '  gi ven 

t he degr ee of  r est r ai nt  under  t he c i r cumst ances. "   St at e v.  

Car r ol l ,  2008 WI  App 161,  ¶26,  314 Wi s.  2d 690,  762 N. W. 2d 404.   

                                                 
4 At  t he mot i on hear i ngs,  t he St at e ar gued t hat  Car r ol l  was 

under  ar r est  f or  speedi ng and f or  dr i v i ng wi t h a suspended 
l i cense,  and t hat  Bel sha' s br owsi ng t hr ough t he cel l  phone i mage 
gal l er y was j ust i f i ed as a sear ch i nci dent  t o ar r est .   The St at e 
di d not  ar gue any ot her  except i ons t hat  woul d r ender  t he 
war r ant l ess sear ch const i t ut i onal l y per mi ssi bl e.   Nei t her  par t y 
pr esent ed t est i mony or  ar gument s t o t he c i r cui t  cour t  r egar di ng 
t he si gni f i cance of  Bel sha' s answer i ng t he i ncomi ng cal l .  
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The cour t  of  appeal s t hen concl uded t hat  i t  was per mi ssi bl e f or  

Bel sha t o answer  t he i ncomi ng cal l  based on t he exi gency t hat  

pot ent i al  evi dence woul d be l ost  i f  he di d not .   I t  obser ved 

t hat  even i f  i t  was unl awf ul  f or  Bel sha t o scr ol l  t hr ough t he 

i mage gal l er y bef or e obt ai ni ng t he war r ant ,  t he evi dence of  t he 

i nt er cept ed phone cal l  wher e a per son was at t empt i ng t o pur chase 

cocai ne pr ovi ded " i ndependent  pr obabl e cause"  f or  i ssui ng t he 

war r ant .   I d. ,  ¶30.   The cour t  of  appeal s t hen hel d t hat  because 

t he war r ant  was l awf ul l y acqui r ed,  t he evi dence obt ai ned 

pur suant  t o t hat  war r ant  was admi ssi bl e.   Accor di ngl y,  i t  

r ever sed t he suppr essi on or der .   Car r ol l  t hen f i l ed a pet i t i on 

f or  r evi ew,  whi ch t hi s cour t  gr ant ed.  

I I .  I SSUES PRESENTED AND STANDARD OF REVI EW 

¶14 On appeal  t o t hi s cour t ,  Car r ol l  ar gues t hat  t he cour t  

of  appeal s er r ed i n r ever si ng t he t r i al  cour t ' s  suppr essi on 

or der .   He asser t s t hat  i t  was i mper mi ssi bl e f or  Bel sha t o 

sear ch hi s cel l  phone i mage gal l er y.   I n hi s v i ew,  t he c i r cui t  

cour t  was cor r ect  i n f i ndi ng t hat  t he of f i cer s had not  ar r est ed 

hi m,  and,  t her ef or e,  Bel sha' s war r ant l ess sear ch coul d not  be 

j ust i f i ed as a sear ch i nci dent  t o ar r est .   Mor eover ,  Car r ol l  

cont ends t hat  Bel sha' s answer i ng t he i ncomi ng cal l  was al so 

i l l egal ,  because he l acked pr obabl e cause t o bel i eve t hat  i n 

doi ng so he woul d obt ai n evi dence of  dr ug possessi on.   Because 

t he evi dence f r om bot h t he i mage gal l er y sear ch and t he 

i nt er cept ed phone cal l  was t ai nt ed,  Car r ol l  ar gues,  such 

evi dence cannot  suppor t  t he i ssuance of  a val i d war r ant .  
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¶15 The St at e cont ends t hat  t he phone cal l  t hat  Bel sha 

i nt er cept ed,  i f  unt ai nt ed,  pr ovi des evi dence suf f i c i ent  t o 

est abl i sh pr obabl e cause f or  i ssuance of  t he war r ant .   I t  

f ur t her  ar gues t hat  Bel sha' s cont i nued possessi on of  t he phone 

and hi s answer i ng t he i ncomi ng cal l  wer e per mi ssi bl e r egar dl ess 

of  whet her  Car r ol l  was i n cust ody or  not .   Thus,  i t  concl udes,  

even assumi ng t hat  Bel sha' s i nvest i gat i on of  t he i mage gal l er y  

pr oduced t ai nt ed evi dence,  t he i nt er cept ed phone cal l  pr ovi ded 

an unt ai nt ed,  i ndependent  sour ce of  evi dence suf f i c i ent  t o 

j ust i f y t he war r ant  bei ng i ssued. 5   

¶16 We agr ee wi t h t he St at e' s appr oach as f ol l ows:   Fi r st ,  

we assess t he l egal i t y under  t he Four t h Amendment  of  each 

war r ant l ess sear ch or  sei zur e t hat  pr oduced t he evi dence 

out l i ned i n Bel sha' s af f i davi t ,  namel y:   ( 1)  Bel sha' s i ni t i al  

sei zur e of  t he cel l  phone;  ( 2)  Bel sha' s cont i nued possessi on of  

t he phone;  ( 3)  Bel sha' s br owsi ng t hr ough t he i mage gal l er y;  and 

( 4)  Bel sha' s answer i ng t he i ncomi ng phone cal l .   Second,  based 

on t hat  anal ysi s,  we det er mi ne whet her  t he ev i dence obt ai ned 

f r om t hose sei zur es and descr i bed i n t he af f i davi t  i s  an 

i ndependent  sour ce of  unt ai nt ed evi dence j ust i f y i ng t he i ssuance 

of  t he war r ant .  

                                                 
5 The St at e al so put s f or t h an al t er nat i ve ar gument  t hat  

Bel sha' s br owsi ng t hr ough t he i mage gal l er y was l egal  because i t  
occur r ed whi l e Car r ol l  was under  l awf ul  ar r est .   Because t he 
St at e' s f i r st  ar gument  t hat  t he i nt er cept ed phone cal l  pr oduced 
an unt ai nt ed i ndependent  sour ce i s di sposi t i ve on t he i ssues 
pr esent ed her e,  we need not  r each t he mer i t s of  t hat  second 
ar gument .  
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¶17 The quest i on of  whet her  a sear ch compor t s wi t h t he 

Four t h Amendment  i s a quest i on of  const i t ut i onal  f act .   We 

uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  evi dent i ar y or  hi st or i cal  

f act s unl ess t hose f i ndi ngs ar e c l ear l y er r oneous.   We det er mi ne 

t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o t hose 

evi dent i ar y f act s i ndependent l y  of  t he c i r cui t  cour t  and t he 

cour t  of  appeal s,  but  we benef i t  f r om t hose cour t s '  anal yses.   

St at e v.  Sander s,  2008 WI  85,  ¶25,  311 Wi s.  2d 257,  752 

N. W. 2d 713.  

I I I .  DI SCUSSI ON 

A.  Const i t ut i onal  Per mi ssi bi l i t y  of  t he War r ant l ess Sear ches 

¶18 We begi n by br i ef l y r evi s i t i ng gener al  pr i nci pl es of  

Four t h Amendment  l aw r egar di ng t he l egal i t y of  war r ant l ess 

sei zur es and sear ches.   The Four t h Amendment  t o t he Uni t ed 

St at es Const i t ut i on,  and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on,  pr ot ect  " t he r i ght  of  t he peopl e t o be secur e i n 

t hei r  per sons,  houses,  paper s,  and ef f ect s agai nst  unr easonabl e 

sear ches and sei zur es. "   U. S.  Const .  amend.  I V;  Wi s.  Const .  

ar t .  I ,  § 11.   The Uni t ed St at es Supr eme Cour t  has v i ewed 

war r ant l ess sei zur es of  per sonal  pr oper t y such as cont ai ner s t o 

be per  se unr easonabl e wi t hi n t he meani ng of  t he Four t h 

Amendment .   Uni t ed St at es v.  Pl ace,  462 U. S.  696,  701 ( 1983) .  

¶19 Accor di ngl y,  t he excl usi onar y r ul e r equi r es cour t s t o 

suppr ess evi dence obt ai ned t hr ough t he expl oi t at i on of  an 

i l l egal  sear ch or  sei zur e.   Wong Sun v.  Uni t ed St at es,  371 U. S.  

471,  488 ( 1963) .   Thi s r ul e appl i es not  onl y t o pr i mar y evi dence 

sei zed dur i ng an unl awf ul  sear ch,  but  al so t o der i vat i ve 
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evi dence acqui r ed as a r esul t  of  t he i l l egal  sear ch,  unl ess t he 

St at e shows suf f i c i ent  at t enuat i on f r om t he or i gi nal  i l l egal i t y  

t o di ssi pat e t hat  t ai nt .   Mur r ay v.  Uni t ed St at es,  487 U. S.  533,  

536- 37 ( 1988) .  

¶20 Of  cour se,  t he excl usi onar y r ul e i s not  absol ut e.   The 

Uni t ed St at es Supr eme Cour t  has i dent i f i ed par t i cul ar  

c i r cumst ances when l i mi t ed i nt r usi ons by l aw enf or cement  i n a 

per son' s per sonal  pr oper t y pass must er  under  t he Four t h 

Amendment .   For  exampl e,  l aw enf or cement  agent s have l i mi t ed 

aut hor i t y t o hol d t empor ar i l y  a cont ai ner  wher e t hey " have 

pr obabl e cause t o bel i eve t hat  a cont ai ner  hol ds cont r aband or  

evi dence of  a cr i me,  but  have not  secur ed a war r ant  .  .  .  i f  t he 

exi genci es of  t he c i r cumst ances demand i t  or  some ot her  

r ecogni zed except i on t o t he war r ant  r equi r ement  i s pr esent . "   

Pl ace,  462 U. S.  at  701.  

¶21 Among t he est abl i shed except i ons t o t he war r ant  

r equi r ement  t hat  t he Uni t ed St at es Supr eme Cour t  i n Pl ace 

r ef er enced,  t wo ar e per t i nent  her e.   Exi gent  c i r cumst ances,  such 

as when t her e i s a danger  t hat  evi dence wi l l  be dest r oyed or  

l ost  i n t he t i me i t  woul d t ake f or  l aw enf or cement  agent s t o 

obt ai n a war r ant ,  may j ust i f y a war r ant l ess sear ch.   St at e v.  

Faust ,  2004 WI  99,  ¶11,  274 Wi s.  2d 183,  682 N. W. 2d 371.   

Addi t i onal l y,  under  t he " pl ai n v i ew"  doct r i ne,  an obj ect  f al l i ng 

wi t hi n t he pl ai n v i ew of  an of f i cer  who r i ght f ul l y  i s i n a 

posi t i on t o have t hat  v i ew i s subj ect  t o val i d sei zur e and may 

be i nt r oduced i nt o evi dence.   St at e v .  Edgeber g,  188 

Wi s.  2d 339,  345,  524 N. W. 2d 911 ( Ct .  App.  1994)  ( c i t i ng St at e 



No.  2007AP1378- CR   

 

13 
 

v.  Bel l ,  62 Wi s.  2d 534,  540,  215 N. W. 2d 535 ( 1974) ) .   I n l i ght  

of  t hose pr i nc i pl es,  we exami ne each of  t he i dent i f i abl e 

war r ant l ess sear ches l eadi ng t o t he i ssuance of  t he sear ch 

war r ant  i n t hi s case,  namel y:   ( 1)  Bel sha' s i ni t i al  sei zur e of  

t he cel l  phone;  ( 2)  Bel sha' s cont i nued possessi on of  t he cel l  

phone;  ( 3)  Bel sha' s br owsi ng t hr ough t he i mage gal l er y;  and ( 4)  

Bel sha' s answer i ng t he i ncomi ng phone cal l .  

1.  Bel sha' s I ni t i al  Sei zur e of  t he Cel l  Phone 

¶22 We ar e sat i sf i ed t hat  Bel sha' s i ni t i al  sei zur e of  t he 

cel l  phone di d not  v i ol at e Car r ol l ' s  r i ght s under  t he Four t h 

Amendment .   Al t hough t her e appear s t o be l i t t l e Wi sconsi n case 

l aw r egar di ng an of f i cer ' s abi l i t y  t o demand t hat  a suspect  dr op 

an obj ect  t hat  t he of f i cer  bel i eves coul d be a weapon,  such a 

command can be l i kened t o a f r i sk or  pat - down.   Cf .  I n t he 

Mat t er  of  J. G. J. ,  388 A. 2d 472,  475 ( D. C.  1978)  ( concl udi ng t hat  

an or der  t o dr op a weapon i s t ant amount  t o val i d f r i sk) .   The 

appr oach i n Wi sconsi n f or  det er mi ni ng whet her  a pat - down i s 

val i d has been one of  r easonabl eness.   The cour t  of  appeal s 

expl ai ned:  

A f r i sk or  pat - down of  a per son bei ng quest i oned 
dur i ng an i nvest i gat or y st op i s  r easonabl e i f  t he st op 
i t sel f  i s  r easonabl e and i f  t he of f i cer  has r eason t o 
bel i eve t hat  t he per son mi ght  be ar med and danger ous.   
Thi s l i mi t ed f or m of  pr ot ect i ve sear ch .  .  .  must  be 
conf i ned i n scope t o an i nt r usi on r easonabl y desi gned 
t o di scover  i nst r ument s whi ch coul d be used t o assaul t  
t he of f i cer .  

St at e v.  Al l en,  226 Wi s.  2d 66,  76,  593 N. W. 2d 504 ( Ct .  App.  

1999)  ( c i t at i ons omi t t ed) .  
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¶23 Her e,  Car r ol l  l ed of f i cer s on a hi gh- speed chase i n a 

car  t hat  t he of f i cer s had been obser vi ng i n connect i on wi t h an 

ar med r obber y i nvest i gat i on,  and exi t ed hi s car  qui ckl y whi l e 

hol di ng an unknown obj ect .   Gi ven t hat  behavi or ,  t he of f i cer s 

woul d have been j ust i f i ed——based on t he obj ect i ve bel i ef  t hat  

Car r ol l  coul d have been hol di ng a weapon——i n conduct i ng a f r i sk 

or  pat - down,  whi ch woul d have r esul t ed i n Bel sha' s l egal  

possessi on of  t he cel l  phone.   Hence,  Bel sha' s or der  f or  Car r ol l  

t o dr op t he obj ect  and hi s subsequent  r et r i eval  of  i t  wer e 

r easonabl e act i ons,  and accor di ngl y,  hi s i ni t i al  sei zur e of  t he 

phone was j ust i f i ed.  

¶24 Af t er  Bel sha l egal l y sei zed t he open phone,  hi s 

v i ewi ng of  t he mar i j uana i mage al so was l egi t i mat e because t hat  

i mage was i n pl ai n v i ew.   Under  Wi sconsi n case l aw,  a 

war r ant l ess sei zur e i s j ust i f i ed under  t he pl ai n v i ew doct r i ne 

wher e t he obj ect  i s  i n pl ai n v i ew of  an of f i cer  l awf ul l y i n a 

posi t i on t o see i t ,  t he of f i cer ' s di scover y i s i nadver t ent ,  and 

t he sei zed obj ect ,  ei t her  i n i t sel f  or  i n cont ext  wi t h f act s 

known t o t he of f i cer  at  t he t i me of  t he sei zur e,  suppl i es 

pr obabl e cause t o bel i eve t hat  t he obj ect  i s  connect ed t o or  

used f or  cr i mi nal  act i v i t y.   Sander s,  311 Wi s.  2d 257,  ¶37.  

¶25 Her e,  Bel sha was i n l egal  possessi on of  t he phone and 

t hus i n a l awf ul  posi t i on t o v i ew t he di spl ay scr een,  whi ch,  

accor di ng t o Bel sha' s uncont r over t ed t est i mony,  was open and 

di spl ayed t he mar i j uana i mage.   Fur t her ,  Bel sha t est i f i ed t hat  

based on hi s exper i ence wor ki ng i n t he HI DTA,  he r ecogni zed t he 

obj ect  Car r ol l  was smoki ng i n t he i mage as a mar i j uana bl unt .   
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That ,  t aken i n cont ext  wi t h ot her  f act s known t o Bel sha at  t he 

t i me,  namel y,  t hat  i ndi v i dual s  i nvol ved i n dr ug t r af f i ck i ng 

of t en per sonal i ze t hei r  phones wi t h such i mages,  pr ovi ded 

suf f i c i ent  pr obabl e cause t o bel i eve t hat  t he phone was an 

i nst r ument  of  cr i mi nal  act i v i t y and cont ai ned ev i dence l i nked t o 

t hat  act i v i t y.   Under  t he c i r cumst ances,  Bel sha had pr obabl e 

cause t o sei ze t he cel l  phone.  

2.  Bel sha' s Cont i nued Possessi on of  t he Cel l  Phone 

¶26 Af t er  Bel sha sei zed t he phone wi t h t he mar i j uana i mage 

di spl ayed,  he cont i nued t o mai nt ai n possessi on of  t he phone 

af t er  he had pl aced Car r ol l  i n t he squad car .   We concl ude t hat  

t hat  cont i nued possessi on was j ust i f i ed,  agai n f ol l owi ng t he 

Uni t ed St at es Supr eme Cour t ' s  r easoni ng i n Pl ace.   The Cour t  i n 

Pl ace addr essed t he abi l i t y  of  l aw enf or cement  agent s t o sei ze 

and det ai n a per son' s l uggage based on r easonabl e suspi c i on t hat  

t he l uggage cont ai ned nar cot i cs and under  c i r cumst ances wher e 

t hat  owner  was not  i n cust ody or  under  ar r est .   The Cour t  went  

on t o hol d t hat  t he agent s had nar r ow aut hor i t y t o det ai n 

t empor ar i l y  a cont ai ner  i n such ci r cumst ances t hough t he agent s 

i n t hat  case exceeded t hei r  aut hor i t y t o do so.   However ,  i n 

r eachi ng i t s concl usi on,  t he Cour t  expl ai ned,  

Wher e l aw enf or cement  aut hor i t i es have pr obabl e cause 
t o bel i eve t hat  a cont ai ner  hol ds cont r aband or  
evi dence of  a cr i me,  but  have not  secur ed a war r ant ,  
t he Cour t  has i nt er pr et ed t he [ Four t h]  Amendment  t o 
per mi t  sei zur e of  t he pr oper t y,  pendi ng i ssuance of  a 
war r ant  t o exami ne i t s cont ent s,  i f  t he exi genci es of  
t he c i r cumst ances demand i t  or  some ot her  r ecogni zed 
except i on t o t he war r ant  r equi r ement  i s pr esent .    
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Pl ace,  462 U. S.  at  701.   I n ot her  wor ds,  l aw enf or cement  agent s 

ar e j ust i f i ed i n sei z i ng and cont i nui ng t o hol d a cont ai ner  i f  

( 1)  t her e i s pr obabl e cause t o bel i eve t hat  i t  cont ai ns evi dence 

of  a cr i me,  and ( 2)  i f  exi genci es of  t he c i r cumst ances demand 

i t .  

¶27 As an i ni t i al  mat t er ,  al t hough t he " cont ai ner s"  

di scussed i n Pl ace wer e pi eces of  l uggage,  i t  i s  r easonabl e t o 

anal ogi ze t he cel l  phone i n t hi s  case t o t he l uggage i n Pl ace.   

The under l y i ng concer n wi t h t he agent s '  det ent i on of  t he l uggage 

i n Pl ace was t hat  Pl ace had a r easonabl e expect at i on of  pr i vacy 

i n t he cont ent s of  hi s bags.   So,  t oo,  her e,  t he concer n i s 

pr ot ect i ng a per son' s r easonabl e expect at i on of  pr i vacy i n t he 

cont ent s of  hi s or  her  cel l  phone.   Ot her  cour t s ,  i n assessi ng 

t he val i di t y of  a sear ch wi t hout  a war r ant ,  have l i kened a 

per son' s pr i vacy expect at i ons i n cel l  phones and el ect r oni c 

devi ces t o t hat  of  c l osed cont ai ner s i n hi s or  her  possessi on.   

See,  e. g. ,  Uni t ed St at es v.  Fi nl ey,  477 F. 3d 250,  259- 60 ( 5t h 

Ci r .  2007)  ( hol di ng t hat  t he def endant  had a suf f i c i ent  pr i vacy 

i nt er est  i n hi s cel l  phone cal l  r ecor ds t o chal l enge t he sear ch 

t her ei n) ;  Uni t ed St at es v.  Or t i z,  84 F. 3d 977,  984 ( 7t h Ci r .  

1996)  ( hol di ng t hat  t he owner  of  a pager  has t he same r easonabl e 

expect at i on of  pr i vacy i n i t s dat a as i f  i t  wer e a c l osed 

cont ai ner ) ;  Uni t ed St at es v.  Wur i e,  612 F.  Supp.  2d 104,  109 ( D.  

Mass.  2009)  ( " I t  seems i ndi sput abl e t hat  a per son has a 

subj ect i ve expect at i on of  pr i vacy i n t he cont ent s of  hi s or  her  
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cel l  phone. " ) .   Accor di ngl y,  i n t hi s s i t uat i on,  t he anal ogy t o a 

c l osed cont ai ner  appear s t o be appr opr i at e. 6 

¶28 As t o t he quest i on of  whet her  Bel sha had pr obabl e 

cause t o bel i eve t hat  t he phone cont ai ned evi dence of  i l l egal  

dr ug act i v i t y,  Car r ol l  ar gues t hat ,  havi ng vi ewed t he mar i j uana 

i mage,  Bel sha had pr obabl e cause onl y t o bel i eve t hat  Car r ol l  

had possessed i l l egal  dr ugs,  not  t o bel i eve t hat  he was a 

t r af f i cker  or  t hat  t he phone cont ai ned evi dence of  t r af f i ck i ng.   

We di sagr ee.   To est abl i sh pr obabl e cause t o sear ch,  t he 

evi dence must  i ndi cat e a " f ai r  pr obabi l i t y"  t hat  t he par t i cul ar  

pl ace cont ai ns evi dence of  a cr i me.   St at e v.  Hughes,  2000 WI  

24,  ¶21,  233 Wi s.  2d 280,  607 N. W. 2d 621 ( quot i ng I l l i noi s v.  

Gat es,  462 U. S.  213,  238 ( 1983) ) .   An of f i cer ' s knowl edge,  

t r ai ni ng,  and exper i ence ar e ger mane t o t he cour t ' s  assessment  

of  pr obabl e cause.   Wur i e,  612 F.  Supp.  2d at  108.   Cf .  Uni t ed 

St at es v.  Ar vi zu,  534 U. S.  266,  270- 71 ( 2002)  ( consi der i ng an 

of f i cer ' s subj ect i ve i nt er pr et at i on of  f act s as par t  of  t he 

t ot al i t y of  c i r cumst ances i n assessi ng r easonabl e suspi c i on,  a 

det er mi nat i on t hat  i s c l osel y  aki n t o a pr obabl e cause 

assessment ) .    

¶29 Her e,  Bel sha l egal l y v i ewed t he mar i j uana i mage;  we 

consi der  t hat  f act  al ong wi t h hi s t est i mony t hat  he knew,  based 

on hi s t r ai ni ng and exper i ence,  t hat  dr ug t r af f i cker s f r equent l y  

                                                 
6 We not e,  however ,  t hat  t hat  anal ogy i s l i mi t ed t o 

c i r cumst ances l i ke t hose pr esent ed her e and shoul d not  be t aken 
as a gener al  hol di ng t hat  cel l  phones ar e t o be t r eat ed as 
c l osed cont ai ner s i n al l  sear ch cont ext s,  such as,  f or  exampl e,  
a sear ch i nci dent  t o ar r est  or  an i nvent or y sear ch.  
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per sonal i ze t hei r  cel l  phones wi t h i mages of  t hemsel ves wi t h 

i t ems acqui r ed t hr ough dr ug act i v i t y.   Fur t her mor e,  i t  i s  t hose 

per sonal i zed cel l  phones on whi ch dr ug t r af f i cker s commonl y make 

many of  t hei r  t r ansact i ons.   Car r ol l  di d not  i nt r oduce evi dence 

suggest i ng t hat  Bel sha' s t est i mony i n t hat  r egar d was i naccur at e 

or  not  cr edi bl e,  and we see no r eason t o di scount  i t .   We ar e 

sat i sf i ed,  under  al l  of  t he c i r cumst ances her e,  t hat  t hat  

i nf or mat i on,  t aken as a whol e,  gave Bel sha pr obabl e cause t o 

bel i eve t hat  t he phone cont ai ned evi dence of  i l l egal  dr ug 

act i v i t y.  

¶30 Two addi t i onal  poi nt s ar e wor t h not i ng.   Fi r s t ,  t o 

c l ar i f y,  our  assessment  goes t o t he t ot al i t y of  t he 

c i r cumst ances t hat ,  t aken as a whol e gi ve r i se t o pr obabl e 

cause.   We r ecogni ze t hat  cel l  phones can be common t ool s used 

not  onl y i n i l l egal  act i v i t i es but  al so i n l egal  act i v i t i es.   

Her e,  Bel sha' s t est i mony,  t aken i n cont ext  wi t h t he pl ai n v i ew 

of  t he mar i j uana i mage and how i t  appear ed on t he phone,  

pr ovi des suf f i c i ent  evi dence of  pr obabl e cause.  

¶31 Second,  t he St at e ar gues t hat  t he f act  t hat  Bel sha 

obser ved Car r ol l  l eavi ng a l ocat i on t hat  pol i ce suspect ed t o 

cont ai n evi dence of  an ar med r obber y al so adds si gni f i cant  

wei ght  suppor t i ng pr obabl e cause i n t hi s s i t uat i on.   We not e 

t hat  t he r ecor d her e does not  c l ear l y est abl i sh a nexus bet ween 

t he cr i mes of  ar med r obber y and dr ug t r af f i ck i ng.    

¶32 Gi ven t hat  Bel sha had pr obabl e cause t o bel i eve t hat  a 

sear ch of  t he phone woul d pr oduce evi dence of  i l l egal  dr ug 

act i v i t y,  hi s cont i nued possessi on of  t he phone whi l e he sought  
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a war r ant  was per mi ssi bl e.   The same r easons t hat  per mi t t ed 

Bel sha t o sei ze t he phone i n t he f i r st  i nst ance per mi t t ed hi m t o 

cont i nue t o possess i t  i n t he shor t  t i me af t er  Car r ol l  was 

secur ed.   Exi gent  c i r cumst ances f ur t her  j ust i f y t hat  cont i nued 

possessi on.   Had Bel sha r et ur ned t he phone t o Car r ol l  and 

r el eased hi m,  Car r ol l  coul d have del et ed i ncr i mi nat i ng i mages 

and dat a,  such as phone number s and cal l i ng r ecor ds st or ed i n 

t he phone.   Hence,  Bel sha' s cont i nued possessi on of  t he phone 

was per mi ssi bl e.  

3.  Bel sha' s Br owsi ng Thr ough t he I mage Gal l er y and Answer i ng 

t he I ncomi ng Cal l  

¶33 Next ,  t wo t hi ngs happened as Bel sha cont i nued t o 

possess t he phone l egal l y.   Fi r st ,  he opened and br owsed t hr ough 

t he cel l  phone' s i mage gal l er y.   Second,  he answer ed an i ncomi ng 

cal l .   As an i ni t i al  mat t er ,  t he i mage gal l er y sear ch cl ear l y 

seems t o be cont r ar y t o t he hol di ng i n Pl ace because t her e wer e 

no exi gent  c i r cumst ances at  t he t i me r equi r i ng hi m t o r evi ew t he 

gal l er y or  ot her  dat a st or ed i n t he phone.   That  dat a was not  i n 

i mmedi at e danger  of  di sappear i ng bef or e Bel sha coul d obt ai n a 

war r ant .   Mor eover ,  t he Uni t ed St at es Supr eme Cour t  i n Pl ace 

i nvoked Ar kansas v.  Sander s,  442 U. S.  753 ( 1979) ,  as suppor t  f or  

i t s  r ul e.   Pl ace,  462 U. S.  at  701 & n. 3.   I n Sander s,  of f i cer s 

wi t h pr obabl e cause t o bel i eve a sui t case cont ai ned cont r aband 

wer e j ust i f i ed i n sei z i ng t hat  sui t case,  but  t he Four t h 

Amendment  pr ecl uded t hei r  i mmedi at e sear ch of  t he case wi t hout  a 

war r ant .   442 U. S.  at  761,  766.   Agai n,  we not e t hat  t he cour t  

of  appeal s assumed t hat  Bel sha' s br owsi ng t hr ough t he i mage 
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gal l er y on Car r ol l ' s  phone wi t hout  a war r ant  was i mpr oper .   We 

need not  make t he same assumpt i on.   Rat her ,  we ar e sat i sf i ed 

t hat  t hat  sear ch was i ndeed i mpr oper  and t hat  t he evi dence 

obt ai ned f r om t hat  sear ch at  t hat  t i me was t ai nt ed.   I n so 

hol di ng,  we ar e adher i ng t o t he hol di ng of  t he Uni t ed St at es 

Supr eme Cour t  i n Pl ace,  462 U. S.  at  701,  and i n Sander s,  442 

U. S.  at  761,  766.  

¶34 However ,  Bel sha' s answer i ng t he i ncomi ng cal l  was 

j ust i f i ed.   We agai n appl y t he st andar d f r om Pl ace,  whi ch 

r equi r es t hat  t he of f i cer  had pr obabl e cause t o bel i eve t hat  t he 

devi ce cont ai ns evi dence of  a cr i me and t hat  exi gent  

c i r cumst ances j ust i f y a war r ant l ess sear ch.   462 U. S.  at  701.   

Her e,  as expl ai ned above,  Bel sha had pr obabl e cause t o bel i eve 

t hat  t he cel l  phone was a t ool  used i n dr ug t r af f i ck i ng based on 

t he pl ai n v i ew of  t he mar i j uana i mage and hi s knowl edge t hat  

such i mages ar e t ypi cal l y f ound on dr ug t r af f i cker s '  phones.   

That  evi dence shows mor e t han a f ai r  pr obabi l i t y  t hat  an 

i ncomi ng cal l  t o such a phone woul d cont ai n evi dence of  i l l egal  

dr ug act i v i t y.   I n shor t ,  t he pr obabl e cause r equi r ement  i n 

Pl ace i s sat i sf i ed her e.  

¶35 Mor eover ,  exi gent  c i r cumst ances per mi t t ed Bel sha' s 

answer i ng t he cal l .   The t est  f or  whet her  exi gent  c i r cumst ances 

ar e pr esent  f ocuses on whet her  t he of f i cer  r easonabl y bel i eves 

t hat  t he del ay necessar y t o obt ai n a war r ant ,  under  t he 

c i r cumst ances,  t hr eat ens t he dest r uct i on of  ev i dence.   Faust ,  

274 Wi s.  2d 183,  ¶11.   We ar e not  awar e of  any Wi sconsi n case 

t hat  expr essl y addr esses whet her  an of f i cer ' s i nt er cept i on of  an 
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i ncomi ng cal l  on a sei zed cel l  phone i s an exi gent  c i r cumst ance.  

However ,  sever al  f eder al  cases addr ess whet her  an of f i cer  may,  

based on exi gent  c i r cumst ances,  access dat a or  answer  i ncomi ng 

cal l s on an el ect r oni c devi ce t hat  t he of f i cer  had l egal l y 

sei zed. 7  Those cases,  whi ch we expl or e i n det ai l  her ei n,  pr ovi de 

per suasi ve gui dance.  

¶36 I n t he f oundat i onal  case,  Uni t ed St at es v.  Or t i z,  

of f i cer s sei zed an el ect r oni c pager  i nci dent  t o Or t i z ' s ar r est  

f or  di st r i but i on of  her oi n.   84 F. 3d at  982.   Whi l e cont i nui ng 

t o sear ch Or t i z and hi s vehi c l e f or  evi dence,  one of  t he agent s 

pushed a but t on on t he pager  t hat  r eveal ed t he numer i c codes 

t hat  t he pager  pr evi ousl y had r ecei ved.   The di st r i ct  cour t  

deni ed Or t i z ' s mot i on t o suppr ess t hat  evi dence.   The Sevent h 

Ci r cui t  Cour t  of  Appeal s af f i r med t hat  deni al  based on t he r i sk 

t hat  t he dat a woul d be dest r oyed or  l ost  i f  agent s wer e r equi r ed 

t o f i r st  obt ai n a war r ant :    

Because of  t he f i ni t e nat ur e of  a pager ' s el ect r oni c 
memor y,  i ncomi ng pages may dest r oy cur r ent l y st or ed 
t el ephone number s i n a pager ' s memor y.  .  .  .  Thus,  i t  
i s  i mper at i ve t hat  l aw enf or cement  of f i cer s have t he 
aut hor i t y t o i mmedi at el y " sear ch"  or  r et r i eve,  

                                                 
7 I n t hose f eder al  cases,  t he agent s had l egal  possessi on of  

t he el ect r oni c devi ces pur suant  t o a sear ch i nci dent  t o ar r est .   
We acknowl edge t hat  her e,  we ar e not  basi ng our  hol di ng on 
whet her  t her e was a sear ch i nci dent  t o ar r est .   However ,  t hose 
cases nonet hel ess pr ovi de per suasi ve gui dance because t he f act  
of  t he val i d ar r est  was r el evant  onl y t o whet her  t he agent  
l egal l y possessed t he el ect r oni c devi ce i n quest i on.   As t o t he 
quest i on of  whet her  an agent  i n l egal  possessi on of  a devi ce 
coul d access dat a cont ai ned wi t hi n i t ,  t hose cour t s assessed 
whet her  exi gent  c i r cumst ances——not  t he f act  of  t he ar r est ——
j ust i f i ed t hat  aspect  of  t he sear ch.  
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i nci dent  t o a val i d ar r est ,  i nf or mat i on f r om a pager  
i n or der  t o pr event  i t s dest r uct i on as evi dence.  

Or t i z,  84 F. 3d at  984.    

¶37 I n subsequent  cases,  ot her  cour t s have adopt ed t hat  

r at i onal e when eval uat i ng an of f i cer ' s abi l i t y  t o sear ch a 

sei zed cel l  phone i nci dent  t o ar r est ,  and have per mi t t ed l aw 

enf or cement  t o conduct  a war r ant l ess sear ch of  a phone' s st or ed 

dat a,  such as r ecor ds of  cal l s r ecei ved and made,  so l ong as t he 

ot her  r equi r ement s of  t he sear ch i nci dent  t o ar r est  except i on 

wer e sat i sf i ed.   See,  e. g. ,  Fi nl ey,  477 F. 3d at  259- 60 ( hol di ng 

t hat  a sear ch of  a cel l  phone' s st or ed t ext  messages and cal l  

r ecor ds was per mi ssi bl e) ;  Wur i e,  612 F.  Supp.  2d at  110 ( hol di ng 

t hat  a sear ch of  a cel l  phone was per mi ssi bl e) ;  Uni t ed St at es v.  

Deans,  549 F.  Supp.  2d 1085,  1094 ( D.  Mi nn.  2008)  ( hol di ng t hat  

of f i cer s may sear ch any dat a cont ai ned i n a cel l  phone l awf ul l y 

sei zed) .  

¶38 To be sur e,  cel l  phones and pager s ar e not  

i nt er changeabl e.   I ndeed,  t he cour t  i n Uni t ed St at es v.  Wal l ,  

2008 WL 5381412,  * 4 ( S. D.  Fl a.  2008) ,  obser ved t hat  whi l e 

exi gent  c i r cumst ances coul d j ust i f y a war r ant l ess sear ch of  a 

cel l  phone,  

[ t ] he di f f er ences i n t echnol ogy bet ween pager s and 
cel l  phones cut  t o t he hear t  of  t hi s i ssue [ of  whet her  
an of f i cer ' s r eadi ng of  st or ed t ext  messages wi t hi n a 
cel l  phone was j ust i f i ed based on exi gent  
c i r cumst ances] .   The t echnol ogi cal  devel opment s t hat  
have occur r ed i n t he l ast  decade,  s i nce Or t i z was 
deci ded,  ar e s i gni f i cant .   Pr evi ousl y,  t her e was 
l egi t i mat e concer n t hat  by wai t i ng mi nut es or  even 
seconds t o check t he number s st or ed i nsi de a pager  an 
of f i cer  r an t he r i sk t hat  anot her  page may come i n and 
dest r oy t he ol dest  number  bei ng st or ed.   Thi s was 
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based on a pl at f or m of  f i r st - i n- f i r st - out  st or age of  
number s used f or  pager s.   Text  messages on cel l  phones 
ar e not  st or ed i n t he same manner .  .  .  .  [ I ] f  a t ext  
message i s not  del et ed by t he user ,  t he phone wi l l  
s t or e i t .  

¶39 I n Wal l ,  t he cour t  concl uded t hat  t he gover nment  

f ai l ed t o demonst r at e an exi gency j ust i f y i ng t he agent ' s sear ch 

of  t he def endant ' s t ext  messages.   Ther e,  t he gover nment  put  

f or t h no evi dence of  t he danger  of  t he t ext  messages bei ng 

dest r oyed;  t o t he cont r ar y,  i t  acknowl edged t hat  such messages 

gener al l y r emai n st or ed i n t he phone unl ess a user  act i vel y 

del et es t hem.   Gi ven t hat ,  t he cour t  concl uded t hat  t he 

of f i cer s '  r evi ew of  t he t ext  messages was pur el y i nvest i gat or y 

and evi dence obt ai ned f r om t hat  r evi ew was t her ef or e t ai nt ed.  

¶40 Si gni f i cant l y,  at  l east  one cour t  has concl uded t hat  

when a gover nment  agent  l awf ul l y possesses a phone and t her e i s 

pr obabl e cause t o bel i eve i t  i s  used i n i l l egal  dr ug act i v i t y,  

t he agent  can answer  i ncomi ng cal l s i f  t he cal l s ar r i ve i n a 

per i od when i t  i s  i mpr act i cabl e f or  t he agent  t o obt ai n a 

war r ant  f i r st .   See Uni t ed St at es v.  De La Paz,  43 F.  Supp.  2d 

370,  375 ( S. D. N. Y.  1999) .   I n De La Paz,  agent s had l awf ul l y 

sei zed a cel l  phone i nci dent  t o an ar r est .   Whi l e t he agent s 

wer e pr ocessi ng t he def endant ' s ar r est ,  t he def endant ' s phone 

r ang ni ne t i mes and t he agent s answer ed i t  each t i me.   The 

def endant  unsuccessf ul l y sought  t o have evi dence of  t hose phone 

cal l s suppr essed.   The cour t  concl uded t hat  i t  was r easonabl e 

under  t he c i r cumst ances f or  t he agent s t o answer  t he cel l  phone 

of  a suspect ed dr ug deal er  i n t he t i me bet ween t he ar r est  and 

ar r ai gnment ,  gi ven bot h t he i mpossi bi l i t y  of  t i mel y obt ai ni ng a 
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war r ant  al l owi ng agent s t o answer  i ncomi ng cal l s and t he r i sk of  

l osi ng evi dence by l eavi ng t hose cal l s unanswer ed.   As t he De La 

Paz cour t  obser ved,  i n t hose ci r cumst ances,  " t he Four t h 

Amendment  does not  r equi r e .  .  .  agent s t o i gnor e pot ent i al  

evi dence t hat  mi ght  di sappear . "   I d.  at  375- 76.  

¶41 The consi st ent  appr oach t aken i n t hese cases i s  t hat  

t he cour t s scr ut i ni zed t he nat ur e of  t he evi dence obt ai ned,  

i . e. ,  numer i c codes on a pager ,  st or ed t ext  messages,  and 

i ncomi ng phone cal l s,  and bal anced t hat  wi t h an i nqui r y i nt o 

whet her  t he agent  r easonabl y bel i eved t hat  t he s i t uat i on 

r equi r ed a sear ch t o avoi d l ost  evi dence.   Based on t hat  

assessment ,  i t  appear s t hat  t he cour t s t hen r eser ved t he exi gent  

c i r cumst ances except i on f or  sear ches di r ect ed at  t he t ype of  

evi dence t hat  i s  t r ul y i n danger  of  bei ng l ost  or  dest r oyed i f  

not  i mmedi at el y sei zed.   That  appr oach i s consi st ent  wi t h 

Wi sconsi n case l aw addr essi ng ex i gent  c i r cumst ances.   See Faust ,  

274 Wi s.  2d 183,  ¶12 ( st at i ng t hat  t he r ul e f or  det er mi ni ng 

whet her  exi gent  c i r cumst ances ar e pr esent  r equi r es an i nqui r y 

i nt o whet her  t he of f i cer  r easonabl y bel i eved t hat  t he del ay 

necessar y t o obt ai n a war r ant ,  under  t he c i r cumst ances,  

t hr eat ened t he dest r uct i on of  evi dence) .    

¶42 Hence,  we ar e sat i sf i ed t hat  exi gent  c i r cumst ances 

j ust i f i ed Bel sha' s answer i ng Car r ol l ' s  cel l  phone.   The f l eet i ng 

nat ur e of  a phone cal l  i s  appar ent ;  i f  i t  i s  not  pi cked up,  t he 

oppor t uni t y t o gat her  evi dence i s l i kel y t o be l ost ,  as t her e i s  

no guar ant ee——or  l i kel i hood——t hat  t he cal l er  woul d l eave a voi ce 

mai l  or  ot her wi se pr eser ve t he evi dence.   Gi ven t hese nar r ow 
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c i r cumst ances,  Bel sha had a r easonabl e bel i ef  t hat  he was i n 

danger  of  l osi ng pot ent i al  evi dence i f  he i gnor ed t he cal l .   

Thus,  t he evi dence obt ai ned as a r esul t  of  answer i ng t hat  phone 

cal l  was unt ai nt ed.  

B.  I ndependent  Sour ce Doct r i ne 

¶43 Havi ng det er mi ned t hat  t he war r ant l ess sei zur e and 

subsequent  v i ewi ng of  t he i mage gal l er y on Car r ol l ' s  phone 

pr oduced t ai nt ed evi dence,  we t ur n our  at t ent i on t o t he quest i on 

of  whet her  t he r esul t i ng war r ant  i s nonet hel ess val i d.   We 

concl ude,  f or  t he r easons set  f or t h bel ow,  t hat  t he phone cal l  

Bel sha answer ed i s an unt ai nt ed i ndependent  sour ce of  evi dence 

t o suppor t  t he sear ch war r ant ,  t hat  t he unt ai nt ed evi dence,  

whi ch i s combi ned,  as not ed pr evi ousl y,  wi t h t he of f i cer ' s 

knowl edge of  dr ug t r af f i cker s and Car r ol l ' s  j uveni l e r ecor d,  

pr ovi des suf f i c i ent  pr obabl e cause t o i ssue t he war r ant ,  and 

t hat  as a r esul t ,  t he war r ant  i s val i d.  

¶44 The i ndependent  sour ce doct r i ne der i ves f r om t he 

pr i nci pl e t hat  " ' [ w] hen t he chal l enged evi dence has an 

i ndependent  sour ce,  excl usi on of  such evi dence woul d put  t he 

pol i ce i n a wor se posi t i on t han t hey woul d have been i n absent  

any er r or  or  v i ol at i on. ' "   Mur r ay,  487 U. S.  at  537 ( quot i ng Ni x 

v.  Wi l l i ams,  467 U. S.  431,  443 ( 1984) ) .   As appl i ed t o 

c i r cumst ances wher e an appl i cat i on f or  a war r ant  cont ai ns bot h 

t ai nt ed and unt ai nt ed evi dence,  t he i ssued war r ant  i s val i d i f  

t he unt ai nt ed evi dence i s suf f i c i ent  t o suppor t  a f i ndi ng of  

pr obabl e cause t o i ssue t he war r ant .   See i d.  at  542;  St at e v.  

O' Br i en,  70 Wi s.  2d 414,  424,  234 N. W. 2d 362 ( 1975) .   I ndeed,  
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" [ s] o l ong as a l at er ,  l awf ul  sei zur e i s genui nel y i ndependent  

of  an ear l i er ,  t ai nt ed one .  .  .  t her e i s no r eason why t he 

i ndependent  sour ce doct r i ne shoul d not  appl y. "   Mur r ay,  487 U. S.  

at  542.   Thus,  our  next  t ask i s t o det er mi ne whet her  t he 

unt ai nt ed evi dence——i . e. ,  evi dence Bel sha obt ai ned f r om t he 

i ncomi ng phone cal l ——i s " genui nel y i ndependent "  of  t he ear l i er  

t ai nt ed evi dence——her e,  Bel sha' s v i ewi ng of  t he i mage gal l er y.  

¶45 For  cour t s det er mi ni ng whet her  unt ai nt ed evi dence 

pr ovi des an i ndependent  sour ce,  t he Uni t ed St at es Supr eme Cour t  

i n Mur r ay set  f or t h a st andar d r equi r i ng t he st at e t o bear  t he 

bur den of  " convi nci ng a t r i al  cour t  t hat  no i nf or mat i on gai ned 

f r om t he i l l egal  ent r y af f ect ed ei t her  t he l aw enf or cement  

of f i cer s '  deci s i on t o seek a war r ant  or  t he magi st r at e' s  

deci s i on t o gr ant  i t . "   487 U. S.  at  540.   The cour t  of  appeal s 

has ar t i cul at ed t he t est  t o be a t wo- pr onged appr oach:   Fi r st ,  

t he cour t  det er mi nes whet her ,  absent  t he i l l egal  ent r y,  t he 

of f i cer  woul d have sought  t he sear ch war r ant .   Second,  i t  asks 

i f  i nf or mat i on i l l egal l y acqui r ed i nf l uenced t he magi st r at e' s 

deci s i on t o aut hor i ze t he war r ant .   St at e v.  Lange,  158 

Wi s.  2d 609,  626,  463 N. W. 2d 390 ( Ct .  App.  1990) .    

¶46 Mor eover ,  t he cour t  of  appeal s  i n St at e v.  Her r mann,  

2000 WI  App 38,  233 Wi s.  2d 135,  608 N. W. 2d 406,  appl i ed t he 

i ndependent  sour ce doct r i ne i n a s i mi l ar  s i t uat i on i nvol v i ng a 

sear ch war r ant  based on bot h t ai nt ed and unt ai nt ed evi dence.   

Al t hough t he cour t  i n Her r mann di d not  i nvoke Mur r ay or  Lange i n 

i t s anal ysi s,  we ar e sat i sf i ed t hat  t he anal ysi s i n Her r mann i s 

consi st ent  wi t h t he pr i nci pl es set  f or t h i n t hose cases.  
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¶47 I n Her r mann,  of f i cer s wer e execut i ng a val i d sear ch 

war r ant  on an apar t ment  i n a mul t i - uni t  bui l di ng when t hey f ound 

a door  l eadi ng t o a st or age r oom of  a separ at e apar t ment  

al t hough t hat  f act  was not  i mmedi at el y appar ent .   The of f i cer s 

di scover ed mar i j uana pl ant s i n t he st or age r oom' s c l oset  bef or e 

movi ng on t o ot her  r ooms.   They t hen r eal i zed t hat  t hey wer e i n 

a second apar t ment  not  cover ed by t he war r ant ,  but  t hey 

never t hel ess i mpr oper l y obt ai ned ot her  evi dence of  i l l egal  dr ug 

act i v i t y t hat  t hey used,  al ong wi t h t he evi dence of  t he pl ant s 

i n t he st or age r oom cl oset ,  t o appl y f or  a war r ant  t o sear ch t he 

second apar t ment .   I d. ,  ¶7.  

¶48 The cour t  of  appeal s concl uded t hat  t he unt ai nt ed 

evi dence of  t he pl ant s i n t he st or age r oom cl oset  was a sour ce 

i ndependent  f r om t he t ai nt ed evi dence pol i ce l at er  acqui r ed.   I t  

f ur t her  concl uded t hat  t he di scover y of  t he pl ant s i n t he 

st or age r oom cl oset  al one was suf f i c i ent  t o est abl i sh pr obabl e 

cause t hat  t he apar t ment  cont ai ned ot her  r el at ed cont r aband.   

I d. ,  ¶23.   Thus,  i t  uphel d t he sear ch war r ant  and r ever sed t he 

ci r cui t  cour t ' s  or der  suppr essi ng t he evi dence obt ai ned pur suant  

t o t he war r ant .  

¶49 Wi t h t hat  case i n mi nd,  we appl y t he c i r cumst ances 

her e t o t he f i r st  i nqui r y set  f or t h i n Mur r ay:   whet her  

i nf or mat i on obt ai ned f r om t he i l l egal  sear ch af f ect ed t he l aw 

enf or cement  of f i cer s '  deci s i on t o seek a war r ant .   Li ke t he 

evi dence obt ai ned f r om t he st or age cl oset  i n Her r mann,  t he 

unt ai nt ed evi dence f r om t he i ncomi ng phone cal l  her e was 

genui nel y i ndependent  of  t he t ai nt ed vi ewi ng of  t he i mage 
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gal l er y.   As expl ai ned above,  Bel sha' s answer i ng t he i ncomi ng 

cal l  was j ust i f i ed:   He l egal l y possessed t he phone,  he had 

vi ewed t he mar i j uana i mage t hat  was i n pl ai n v i ew,  hi s t r ai ni ng 

and exper i ence i nf or med hi m t hat  dr ug t r af f i cker s t ypi cal l y 

empl oy such phones i n t hei r  i l l egal  act i v i t i es,  and,  based on 

t hose ci r cumst ances,  he was not  r equi r ed t o i gnor e t he i ncomi ng 

cal l  and r i sk l osi ng evi dence of  i l l egal  act i v i t y.   The cal l er  

t hen pr ovi ded Bel sha wi t h evi dence t hat  Car r ol l  was a dr ug 

deal er  by pl aci ng an or der .   I n shor t ,  Bel sha di d not  need t he 

t ai nt ed evi dence he had obt ai ned f r om t he i mage gal l er y t o 

j ust i f y answer i ng t he cal l  or  appl y i ng f or  a sear ch war r ant .   

Just  as t he of f i cer s '  mi sst eps i n Her r mann di d not  oper at e t o 

pl ace t hem i n a wor se posi t i on af t er  havi ng l egal l y di scover ed 

t he mar i j uana pl ant s i n t he st or age r oom cl oset ,  Bel sha' s 

i mpr oper  v i ewi ng of  t he i mage gal l er y shoul d not  oper at e t o 

penal i ze t he pol i ce wher e t hey l egal l y obt ai ned t he evi dence 

f r om t he phone cal l .   That  concl usi on i s whol l y consi st ent  wi t h 

t he i ndependent  sour ce doct r i ne' s f oundat i onal  pol i cy " t hat ,  

whi l e t he gover nment  shoul d not  pr of i t  f r om i t s i l l egal  

act i v i t y,  nei t her  shoul d i t  be pl aced i n a wor se posi t i on t han 

i t  ot her wi se woul d have occupi ed. "   Mur r ay,  487 U. S.  at  542.  

¶50 I t  i s  wor t h not i ng t hat  i n Lange,  t he cour t  of  appeal s 

r emanded based on t he f i r st  pr ong of  t he t est ,  f or  an expl i c i t  

f i ndi ng as t o whet her  t he l aw enf or cement  agent s woul d have 

sought  t he war r ant  absent  t he t ai nt ed evi dence.   Lange,  158 

Wi s.  2d at  627- 28;  see al so Mur r ay,  487 U. S.  at  543.   We 

acknowl edge t hat  her e,  t he c i r cui t  cour t  di d not  make t he 



No.  2007AP1378- CR   

 

29 
 

expl i c i t  f i ndi ngs t hat  t he cour t  of  appeal s had asked t he 

ci r cui t  cour t  t o consi der  maki ng on r emand i n Lange.   However ,  

we ar e sat i sf i ed t hat  t he c i r cui t  cour t ' s  f ai l ur e t o do so i n 

t hi s case does not  r equi r e r emand.   I n Mur r ay,  487 U. S.  at  543,  

t he Uni t ed St at es Supr eme Cour t  i ndi cat ed t hat ,  absent  an 

expl i c i t  f i ndi ng,  a c l ear  i nf er ence coul d compel  t he concl usi on 

t hat  l aw enf or cement  agent s woul d have sought  a war r ant  had t hey 

not  obt ai ned t ai nt ed evi dence.    

¶51 We ar e sat i sf i ed,  based on our  anal ysi s above,  t hat  

t he c i r cumst ances her e per mi t  such an i nf er ence t o be dr awn f r om 

whi ch we can concl ude t hat  Bel sha,  despi t e t he i mpr oper  v i ewi ng 

of  t he i mage gal l er y,  woul d have sought  t he war r ant .   Fi r st ,  we 

can r easonabl y i nf er  t hat  Bel sha woul d have sought  t he war r ant  

based on hi s pl ai n v i ew of  t he mar i j uana i mage,  combi ned wi t h 

hi s knowl edge acqui r ed f r om hi s t r ai ni ng and exper i ence t hat  

dr ug t r af f i cker s commonl y use such i mages t o per sonal i ze t hei r  

cel l  phones.   Second,  we can r easonabl y i nf er  t hat  Bel sha woul d 

have sought  t he war r ant  based on t he i nf or mat i on t hat  he 

i nt er cept ed when he answer ed t he phone cal l ,  coupl ed wi t h hi s 

knowl edge of  Car r ol l ' s  j uveni l e r ecor d.   I n shor t ,  t hese 

ci r cumst ances compel  us t o concl ude t hat  a c l ear  i nf er ence can 

r easonabl y be det er mi ned t o exi st  her e t hat  Bel sha woul d have 
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sought  t he war r ant  even i f  he had not  br owsed t hr ough t he i mage 

gal l er y. 8 

¶52 We al so concl ude t hat  t he second par t  of  t he Mur r ay 

anal ysi s,  t hat  t he i l l egal  evi dence di d not  af f ect  t he 

magi st r at e' s deci s i on t o gr ant  t he war r ant ,  i s  sat i sf i ed 

i nasmuch as t he unt ai nt ed evi dence pr ovi des suf f i c i ent  pr obabl e 

cause t o i ssue a war r ant .   I n r evi ewi ng whet her  pr obabl e cause 

suppor t s t he i ssuance of  t he sear ch war r ant ,  t he r evi ewi ng cour t  

appl i es a t ot al i t y of  t he c i r cumst ances st andar d and asks 

whet her  t he f act s set  f or t h i n t he af f i davi t  est abl i sh 

suf f i c i ent  pr obabl e cause t o bel i eve t hat  pol i ce ar e l i kel y t o 

f i nd i t ems r el at ed t o t he commi ssi on of  a cr i me i n t he pl ace 

desi gnat ed t o be sear ched.   St at e v.  Ker r ,  181 Wi s.  2d 372,  378,  

511 N. W. 2d 586 ( 1994)  ( c i t i ng Gat es,  462 U. S.  at  238- 39) .   I n 

t he cont ext  of  a sear ch war r ant ,  " pr obabl e cause i s not  a 

t echni cal  or  l egal i st i c concept ,  but  r at her ,  i s  a f l exi bl e,  

common- sense measur e of  t he pl ausi bi l i t y  of  par t i cul ar  

concl usi ons about  human behavi or . "   I d.  at  379.    

¶53 Her e,  Bel sha i ncl uded t he f ol l owi ng i nf or mat i on i n hi s 

af f i davi t :   ( 1)  dr ug t r af f i cker s f r equent l y use cel l  phones t o 

communi cat e and f aci l i t at e most  of  t hei r  i l l egal  act i v i t i es;  ( 2)  

                                                 
8 We r espect f ul l y  di sagr ee wi t h t he di ssent ' s ar gument  t hat  

nei t her  Mur r ay nor  t he r ecor d suppor t s t hi s i nf er ence.   I n our  
v i ew,  t he f act s  her e suppor t  t he c l ear  i nf er ence t hat  Mur r ay 
demands,  and t hat  c l ear  i nf er ence i s consi st ent  wi t h t hat  case' s 
l anguage and under l y i ng r at i onal e.   See Mur r ay,  487 U. S.  at  542 
( obser vi ng t ensi on bet ween f or bi ddi ng l aw enf or cement  f r om 
benef i t t i ng f r om i l l egal  behavi or  and not  pl aci ng i t  i n a wor se 
posi t i on t han i t  ot her wi se woul d have occupi ed) .  
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dr ug t r af f i cker s of t en per sonal i ze t hei r  phones wi t h i mages of  

t hemsel ves wi t h dr ugs and par apher nal i a;  ( 3)  Car r ol l  had been 

adj udi cat ed del i nquent  as a j uveni l e f or  a f el ony,  possessi on 

wi t h i nt ent  t o del i ver  cocai ne;  ( 4)  t he cel l  phone gal l er y 

cont ai ned i mages of  Car r ol l  wi t h a f i r ear m;  ( 5)  Bel sha pr et ended 

t o be Car r ol l  when he answer ed an i ncomi ng cal l ,  dur i ng whi ch 

t he cal l er  or der ed dr ugs;  and ( 6)  Bel sha saw phot os of  Car r ol l  

hol di ng a semi aut omat i c gun,  al ong wi t h phot os of  Car r ol l  " wi t h 

what  appear s t o be a quant i t y of  mar i j uana,  phot os of  what  

appear s t o be cocai ne,  as wel l  as phot os of  dr ugs,  money,  and a 

r evol ver . "  

¶54 As st at ed above,  we ar e sat i sf i ed t hat  t he evi dence 

t hat  Bel sha vi ewed whi l e scr ol l i ng t hr ough t he i mage gal l er y was 

t ai nt ed and cannot  f or m t he basi s f or  t he war r ant .   Thus,  of  t he 

above f act s i n t he af f i davi t ,  t he f ol l owi ng ar e pr oper  

consi der at i ons i n assessi ng whet her  t o aut hor i ze t he war r ant :  

t he f i r st  and second,  set t i ng f or t h Bel sha' s knowl edge of  t he 

t ypi cal  ways i n whi ch dr ug deal er s per sonal i ze and use t hei r  

cel l  phones,  such as di spl ayi ng an i mage l i ke t he mar i j uana 

i mage t hat  Bel sha saw i n pl ai n v i ew; 9 t he t hi r d,  expl ai ni ng t hat  

Car r ol l  had been adj udi cat ed del i nquent  f or  a f el ony,  possessi on 

of  cocai ne wi t h i nt ent  t o del i ver ;  and t he f i f t h,  det ai l i ng t he 

i ncomi ng phone cal l  and t he or der  f or  dr ugs.  

                                                 
9 Bel sha di d not  speci f i cal l y ment i on t he mar i j uana i mage 

t hat  he saw i n pl ai n v i ew i n t he war r ant  af f i davi t .   However ,  
t hat  f act  speaks t o Bel sha' s under st andi ng of  dr ug t r af f i cker  
pr act i ces and how t hat  under st andi ng i nf or med hi s act i ons.  
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¶55 We concl ude t hat  t hat  evi dence,  l i ke t he unt ai nt ed 

st or age cl oset  evi dence obser ved i n Her r mann,  i s suf f i c i ent  t o 

f i nd pr obabl e cause t o aut hor i ze t he war r ant .   The i ncomi ng cal l  

was an unt ai nt ed sour ce of  evi dence i ndependent  of  t he t ai nt ed 

evi dence obt ai ned f r om br owsi ng t hr ough t he cel l  phone i mage 

gal l er y.   Based on t he i nf or mat i on pr ovi ded i n t hat  i ncomi ng 

cal l ,  t aken i n cont ext  wi t h t he ot her  unt ai nt ed evi dence t hat  i n 

Bel sha' s exper i ence Car r ol l ' s  phone bor e t he i ndi c i a of  a dr ug 

t r af f i cker ,  t her e was pr obabl e cause t o bel i eve t hat  t he phone 

woul d cont ai n evi dence per t ai ni ng t o t he i l l egal  dr ug t r ade.   

Accor d O' Br i en,  70 Wi s.  2d at  424- 25 ( concl udi ng t hat  ment i on of  

t ai nt ed evi dence i n an af f i davi t  " added not hi ng t hat  was 

r equi r ed f or  t he i ssuance of  t he sear ch war r ant " ) .   Hence,  t he 

war r ant  was val i d;  as a r esul t ,  t he evi dence obt ai ned pur suant  

t o t hat  war r ant ,  i ncl udi ng t he f i r ear m i mage and i t s 

accompanyi ng met adat a i ndi cat i ng when i t  was t aken,  i s  

admi ssi bl e,  and t hat  evi dence shoul d not  have been suppr essed by 

t he c i r cui t  cour t .   The cour t  of  appeal s di d not  er r  i n 

concl udi ng as much.  

VI .  CONCLUSI ON 

¶56 We hol d t hat  nei t her  t he Four t h Amendment  t o t he 

Uni t ed St at es Const i t ut i on,  nor  Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on,  r equi r es t hat  t he evi dence be suppr essed 

under  t he c i r cumst ances pr esent ed her e.   I n so hol di ng,  we ar e 

sat i sf i ed t hat  t he of f i cer  was j ust i f i ed i n sei z i ng Car r ol l ' s  

cel l  phone and i n v i ewi ng t he mar i j uana i mage,  whi ch was i n 

pl ai n v i ew.   Fur t her ,  al t hough t he of f i cer  was al so j ust i f i ed i n 
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cont i nui ng t o possess t he phone,  we ar e sat i sf i ed t hat  t he 

of f i cer  was not  j ust i f i ed i n openi ng and br owsi ng t hr ough t he 

cel l  phone i mage gal l er y at  t he t i me t hat  he t ook such act i on.   

As such,  t he evi dence t hat  t he of f i cer  gl eaned f r om t hat  conduct  

was t ai nt ed and coul d not  f or m t he basi s f or  a sear ch war r ant .   

However ,  based on exi gent  c i r cumst ances,  t he of f i cer  was 

j ust i f i ed i n answer i ng t he i ncomi ng cal l  t o Car r ol l ' s  phone,  

dur i ng whi ch t he cal l er  or der ed i l l egal  dr ugs.   That  evi dence 

was an unt ai nt ed i ndependent  sour ce t hat  f or med a val i d basi s 

f or  t he sear ch war r ant ,  when combi ned wi t h t he of f i cer ' s  

knowl edge of  dr ug t r af f i cker s and Car r ol l ' s  j uveni l e r ecor d,  

al ong wi t h t he pl ai n v i ew of  t he i mage of  t he mar i j uana bl unt .   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶57 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  agr ee 

wi t h much of  t he maj or i t y ' s anal ysi s but  I  bel i eve t he l aw 

r equi r es t hat  t he cause be r emanded t o t he c i r cui t  cour t  f or  a 

f act ual  det er mi nat i on of  ( 1)  whet her  any i nf or mat i on gai ned f r om 

t he phone cal l  or  t he i l l egal  sear ch of  t he i mage gal l er y 

af f ect ed t he l aw enf or cement  of f i cer s '  deci s i on t o seek a 

war r ant ;  and ( 2)  whet her  any i nf or mat i on gai ned f r om t he phone 

cal l  or  t he i l l egal  sear ch of  t he i mage gal l er y af f ect ed t he 

magi st r at e' s deci s i on t o gr ant  t he appl i cat i on.  

¶58 I  agr ee wi t h t he maj or i t y opi ni on t hat  bot h Car r ol l  

and hi s phone wer e l awf ul l y sei zed by Det ect i ve Bel sha.   

Maj or i t y op. ,  ¶22.  

¶59 I  agr ee wi t h t he maj or i t y opi ni on t hat  Det ect i ve 

Bel sha' s v i ewi ng of  t he " mar i j uana i mage"  was l awf ul  because t he 

i mage was i n " pl ai n v i ew. "   Maj or i t y op. ,  ¶¶3,  24.  

¶60 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he Det ect i ve' s 

br owsi ng t hr ough t he cel l  phone " i mage gal l er y"  v i ol at ed t he 

Four t h Amendment .   Maj or i t y op. ,  ¶¶3,  33.  

¶61 Even i f  I  agr eed wi t h t he maj or i t y bot h t hat  t he 

" mar i j uana i mage"  pr ovi ded pr obabl e cause t o appl y f or  a war r ant  

t o sear ch t he cont ent s of  t he cel l  phone1 and t hat  exi gent  

                                                 
1 Ther e ar e s i gni f i cant  pr obl ems wi t h t he maj or i t y opi ni on' s 

eval uat i on of  pr obabl e cause on t hi s basi s.    
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ci r cumst ances2 exi st ed t hat  j ust i f i ed t he Det ect i ve' s answer i ng 

t he cel l  phone ( wi t hout  a war r ant ) 3 t o get  i nf or mat i on about  dr ug 

                                                                                                                                                             
Det ect i ve Bel sha di d not  even ment i on t he " mar i j uana i mage"  

i n hi s appl i cat i on f or  a sear ch war r ant .   Thi s " mar i j uana i mage"  
showed onl y Car r ol l  smoki ng a " bl unt , "  an or di nar y c i gar  
hol l owed out  and f i l l ed wi t h mar i j uana.   I f  hi s t r ai ni ng and 
exper i ence had l ed hi m t o concl ude t hat  t he mar i j uana i mage by 
i t sel f  gave pr obabl e cause t o bel i eve t hat  Car r ol l  was i nvol ved 
i n dr ug t r af f i ck i ng and t hat  t he cel l ul ar  phone was an 
i nst r ument  of  t he dr ug t r ade,  t hen hi s f ai l ur e t o ment i on t hi s 
phot o i n t he war r ant  af f i davi t  i s  i nexpl i cabl e.   He al so i gnor ed 
sever al  i ncomi ng cal l s whi l e br owsi ng t he i mage gal l er y.    

These f act s cannot  be r econci l ed wi t h t he t heor y t hat  t he 
Det ect i ve' s " t r ai ni ng and exper i ence"  by t hemsel ves suppor t ed an 
i nf er ence dr awn f r om t he " mar i j uana phot o"  t hat  t he phone 
i t sel f ,  or  any i ncomi ng cal l ,  woul d cont ai n evi dence of  dr ug 
t r af f i ck i ng.   Rat her ,  t he obvi ous i mpl i cat i on i s t hat  t he 
Det ect i ve t hought  t he i ni t i al  phot o r el at i vel y i nconsequent i al ,  
and t he deci s i on t o answer  t he l at er  cal l  was mot i vat ed by t he 
phot os he had al r eady vi ewed i n t he i mage gal l er y.  

2 " Exi gent  c i r cumst ances"  r ef er s " i n l egal  j ar gon,  because 
our  pr of essi on di sdai ns pl ai n speech, "  Uni t ed St at es v.  Col l i ns,  
510 F. 3d 697 ( 7t h Ci r .  2007) ,  s i mpl y t o one of  sever al  wel l -
est abl i shed cat egor i es of  emer gency si t uat i ons i n whi ch i t  woul d 
be i mpr act i cabl e f or  pol i ce t o obt ai n a war r ant ,  and so none i s 
r equi r ed.   See,  e. g. ,  St at e v.  Ri cht er ,  2000 WI  58,  ¶29,  235 
Wi s.  2d 524,  612 N. W. 2d 29 ( " Ther e ar e f our  wel l - r ecogni zed 
cat egor i es of  exi gent  c i r cumst ances t hat  have been hel d t o 
aut hor i ze a l aw enf or cement  of f i cer ' s war r ant l ess ent r y i nt o a 
home. " ) .   Her e t he espoused " exi gency"  i s t he possi bl e l oss of  
evi dence.   Maj or i t y op. ,  ¶21.  

Not abl y,  Det ect i ve Bel sha hi msel f  never  espoused an 
" exi gent  c i r cumst ances"  r at i onal e f or  answer i ng t he cal l .   
Rat her ,  he bel i eved t hat  he was pr oceedi ng pur suant  t o a val i d 
sear ch " i nci dent  t o ar r est , "  a concl usi on t hat  t he c i r cui t  cour t  
and t he maj or i t y opi ni on now set  asi de.  
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t r af f i ck i ng, 4 t he i nf or mat i on r el at i ng t o dr ug t r af f i ck i ng f r om 

t he cal l  st i l l  cannot  be t he basi s f or  t he sear ch war r ant  

because on t hi s r ecor d we cannot  det er mi ne whet her  answer i ng t he 

phone cal l ,  and t he i nf or mat i on obt ai ned f r om i t ,  wer e 

" genui nel y i ndependent "  f r om t he unl awf ul  war r ant l ess sear ch of  

t he i mage gal l er y. 5   

                                                                                                                                                             
3 The t heor y of  t he maj or i t y ' s " exi gent  c i r cumst ances"  

r at i onal e——t hat  i f  t he cal l  went  unanswer ed,  i mpor t ant  evi dence 
woul d be l ost ——i s at  odds wi t h t he Det ect i ve' s deci s i on t o 
i gnor e pr evi ous i ncomi ng cal l s,  al l  equal l y l i kel y t o cont ai n 
i ncr i mi nat i ng evi dence.   See maj or i t y op. ,  ¶40 ( di scussi ng 
Uni t ed St at es v.  De La Paz,  43 F.  Supp.  2d 370,  375 ( S. D. N. Y.  
1999)  ( exi gent  c i r cumst ances r at i onal e j ust i f i ed wher e agent s 
answer ed ever y one of  ni ne i ncomi ng cal l s) ) .   The f ar  mor e 
l i kel y expl anat i on,  whi ch i t  i s  t he St at e' s bur den t o di spr ove,  
i s t hat  Det ect i ve Bel sha di d not  have suf f i ci ent  r eason t o 
bel i eve t he phone cont ai ned evi dence of  dr ug t r af f i ck i ng unt i l  
af t er  he began t o v i ew t he i mage gal l er y.  

4 Car r ol l  ar gues t hat  t he " mar i j uana i mage" ——t hat  i s,  t he 
i mage of  Car r ol l  smoki ng a " bl unt " ——at  most  r ai ses a r easonabl e 
suspi c i on t hat  he was smoki ng mar i j uana,  not  pr obabl e cause t o 
bel i eve t hat  he was sel l i ng dr ugs.  

The Det ect i ve al so st at ed i n hi s af f i davi t ,  as par t  of  t he 
l i t any of  hi s exper i ence,  t hat  dr ug deal er s per sonal i ze t hei r  
cel l  phones wi t h phot os.   I t  i s  not  c l ear ,  however ,  f r om t he 
Det ect i ve' s af f i davi t  t hat  t he " mar i j uana i mage"  const i t ut ed t he 
r el evant  " per sonal i z i ng"  of  t he phone,  when t he of f i cer  made no 
r ef er ence t o t hi s i mage.   I t  i s at  l east  as l i kel y t hat  i t  was 
t he " i mage gal l er y, "  whose cont ent s t he Det ect i ve det ai l ed,  t hat  
const i t ut ed t he r el evant  " per sonal i z i ng"  of  t he phone.  

5 " The excl usi onar y r ul e has t r adi t i onal l y bar r ed f r om t r i al  
physi cal ,  t angi bl e mat er i al s obt ai ned ei t her  dur i ng or  as a 
di r ect  r esul t  of  an unl awf ul  i nvasi on. "   Wong Sun v.  Uni t ed 
St at es,  371 U. S.  471,  485 ( 1963) .  

The " i ndependent  sour ce"  and " at t enuat i on"  doct r i nes may 
avoi d t he suppr essi on of  evi dence even t hough a Four t h Amendment  
v i ol at i on has t aken pl ace.  

The Supr eme Cour t  has r ecogni zed t wo excl usi onar y r ul e 
except i ons t hat  ar e based upon t he ci r cumst ances 
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¶62 The sequence i n whi ch l aw enf or cement  obt ai ned 

evi dence and i nf or mat i on i s i mpor t ant  i n t he pr esent  case.   On 

December  6,  l aw enf or cement  f i r st  l awf ul l y obt ai ned Car r ol l ' s 

cel l  phone wi t h t he " mar i j uana i mage"  i n pl ai n v i ew.   Lawf ul  

sear ch and sei zur e!   The Det ect i ve t hen al most  i mmedi at el y 

v i ewed t he " i mage gal l er y"  phot os on t he cel l  phone.   Maj or i t y 

op. ,  ¶8.   Unl awf ul  sear ch!   The quest i on t hen i s what  i s t he 

t i me sequence of  v i ewi ng t he " i mage gal l er y"  and t he Det ect i ve' s 

answer i ng t he phone,  af t er  not  answer i ng sever al  ot her  cal l s.   

See maj or i t y op. ,  ¶¶8,  9,  33.  

¶63 Except  f or  t he Det ect i ve' s af f i davi t  i n suppor t  of  t he 

sear ch war r ant ,  not hi ng i n t he c i r cui t  cour t  r ecor d r ef er s t o 

t he Det ect i ve' s answer i ng t he cel l  phone.   Al t hough t he maj or i t y 

now r el i es on t hi s phone cal l  evi dence,  at  t he c i r cui t  cour t  i t  

                                                                                                                                                             
sur r oundi ng t he unconst i t ut i onal  di scover y of  t he 
evi dence.   The " i ndependent  sour ce"  except i on al l ows 
t he gover nment  t o use i l l egal l y obt ai ned evi dence i f  
t he gover nment  al so di scover ed t he evi dence by means 
i ndependent  of  i t s  mi sconduct .   The at t enuat i on 
except i on,  i n cont r ast ,  per mi t s t he use of  ev i dence 
di scover ed t hr ough t he gover nment ' s mi sconduct  i f  t he 
connect i on bet ween t he mi sconduct  and t he di scover y of  
t he evi dence i s suf f i c i ent l y weak.    

Br ent  D.  St r at t on,  The At t enuat i on Except i on t o t he Excl usi onar y 
Rul e:  A St udy i n At t enuat ed Pr i nci pl e and Di ssi pat ed Logi c,  75 
J.  Cr i m.  L.  & Cr i mi nol ogy 139,  140- 41 ( 1984) .  

The doct r i ne of  " at t enuat i on"  appl i es a t ot al i t y of  t he 
c i r cumst ances anal ysi s but  has evol ved t o appl y  a t hr ee- f act or  
t est :  ( 1)  t he t empor al  pr oxi mi t y bet ween t he Four t h Amendment  
v i ol at i on and t he subsequent  bas i s f or  acqui r i ng t he evi dence;  
( 2)  t he pr esence of  i nt er veni ng ci r cumst ances;  and ( 3)  t he 
pur pose and f l agr ancy of  any of f i c i al  mi sconduct .   See Br own v.  
I l l i noi s,  422 U. S.  590,  603- 04 ( 1975) .  
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si mpl y was not  di scussed.   Ther ef or e t he r ecor d does not  

demonst r at e pr ec i sel y when t he Det ect i ve answer ed t he cal l .   

What  i s c l ear  f r om t he r ecor d,  however ,  i s  t hat  t he Det ect i ve 

exami ned t he " i mage gal l er y"  i n t he squad car  al most  i mmedi at el y 

af t er  he r ecover ed t he phone and pl aced Car r ol l  i n t he squad 

car .   Maj or i t y op. ,  ¶8.   The t i me of  t he phone cal l  i s  unknown 

but  appear s t o be af t er  t he Det ect i ve v i ewed t he " i mage 

gal l er y. "   Accor di ng t o t he St at e' s br i ef ,  " t he cel l  phone cal l  

necessar i l y  came i n wi t hi n f our  hour s af t er  t he det ect i ve had 

sei zed t he cel l  phone. "  

¶64 Two days l at er ,  t he Det ect i ve sought  a war r ant  t o 

obt ai n t he " i mage gal l ey"  phot os,  t he ver y same evi dence he had 

al r eady vi ewed unl awf ul l y. 6  The af f i davi t  i n suppor t  of  t he 

appl i cat i on f or  a sear ch war r ant  di d not  even ment i on t he 

cr i t i cal  evi dence on whi ch t he maj or i t y r el i es,  namel y t he 

" mar i j uana i mage, "  whi ch l aw enf or cement  had l awf ul l y obt ai ned.   

The af f i davi t  r el i ed on t he i nf or mat i on l aw enf or cement  obt ai ned 

f r om t he phone cal l ,  on t he unl awf ul  exami nat i on of  t he " i mage 

gal l er y, "  on Car r ol l ' s  j uveni l e r ecor d and 2004 cr i mi nal  

compl ai nt ,  and on t he Det ect i ve' s exper i ence wi t h dr ug 

t r af f i ck i ng.  

¶65 The af f i davi t  f or  t he war r ant  t o sear ch t he cel l  phone 

i ncl udes a sect i on t i t l ed " Basi s f or  t he Request  f or  t he Sear ch 

                                                 
6 Par t  of  t he i nf or mat i on obt ai ned pur suant  t o t he war r ant  

was t he " met adat a"  embedded i n t he di gi t al  phot o f i l es t hat  
i ndi cat es t he t i me and dat e when t he phot os wer e t aken.   Ther e 
i s no i ndi cat i on t hat  t he Det ect i ve obt ai ned t hi s mor e det ai l ed 
i nf or mat i on pr i or  t o r ecei v i ng t he sear ch war r ant .  
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War r ant , "  whi ch det ai l s t hat  as a r esul t  of  Det ect i ve Bel sha' s 

t r ai ni ng,  exper i ence,  and di scussi ons wi t h ot her  exper i enced l aw 

enf or cement  of f i cer s,  he i s f ami l i ar  wi t h t he met hods of  

di st r i but i on and communi cat i on devi ses used by dr ug t r af f i cker s 

( l i s t ed i n ¶¶1( b)  t hr ough 1( k) ) ,  i ncl udi ng " ( i )  Dr ug t r af f i cker s 

f r equent l y t ake,  or  cause t o be t aken,  phot ogr aphs of  

t hemsel ves,  t hei r  associ at es i n t he dr ug t r ade,  pr oper t y  

acqui r ed f r om t he di st r i but i on of  dr ugs and phot ogr aphs ar e 

of t en kept  i n t hei r  r esi dences and/ or  pl aces of  busi ness;  and 

per sonal i ze cel l ul ar  t el ephones wi t h such i nf or mat i on"  ( emphasi s 

added) .   Thi s st at ement  i n t he af f i davi t  i s  t he onl y r ef er ence 

t o per sonal i z i ng cel l  phones.  

¶66 The af f i davi t  t hen l i s t s ( i n ¶¶3( a)  t hr ough 3( e) )  

mat t er s r el at i ng speci f i cal l y t o Car r ol l  t o j ust i f y t he i ssuance 

of  a sear ch  war r ant :   3( a)  a 2004 cr i mi nal  compl ai nt  i n whi ch 

Car r ol l  was obser ved t o be i nvol ved i n dr ug t r af f i ck i ng;  3( b)  

t he det ai l s of  t he t r af f i c  st op;  3( c)  a sear ch of  t he cel l  phone 

t hat  r eveal ed i mages of  Car r ol l  wi t h a f i r ear m;  3( d)  a j uveni l e 

cour t  r ecor d showi ng t hat  Car r ol l  was adj udi cat ed del i nquent  of  

a f el ony of f ense,  possessi on wi t h i nt ent  t o del i ver  cocai ne;  and 

3( e)  an i ncomi ng cal l  on Car r ol l ' s  cel l  phone f r om someone 

seeki ng t o buy dr ugs and an exami nat i on of  t he phone " i nci dent  

t o Car r ol l ' s  ar r est "  t hat  r eveal ed numer ous phot ogr aphs of  

Car r ol l  wi t h a f i r ear m and " phot os of  Car r ol l  wi t h what  appear s 

t o be a quant i t y of  mar i j uana,  phot os of  what  appear s t o be 

cocai ne,  as wel l  as a phot o of  dr ugs,  money,  and a r evol ver . "  
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¶67 To det er mi ne whet her  t he war r ant  i ssued on t hi s basi s 

was " genui nel y i ndependent "  of  t he ear l i er  t ai nt ed " i mage 

gal l er y"  evi dence,  I  appl y t he t eachi ngs of  Mur r ay v.  Uni t ed 

St at es,  487 U. S.  533 ( 1988) ,  and St at e v.  Lange,  158 

Wi s.  2d 609,  626,  463 N. W. 2d 390 ( Ct .  App.  1990) . 7  Accor di ng t o 

Mur r ay,  t he St at e has t he bur den of  " convi nci ng a t r i al  cour t  

t hat  no i nf or mat i on gai ned f r om t he i l l egal  ent r y af f ect ed 

ei t her  t he l aw enf or cement  of f i cer s '  deci s i on t o seek a war r ant  

or  t he magi st r at e' s deci s i on t o gr ant  i t . "   Mur r ay,  487 U. S.  at  

540,  quot ed at  maj or i t y op. ,  ¶45.   See al so Lange,  158 

Wi s.  2d at  626. 8 

                                                 
7 For  an excel l ent  di scussi on of  t he numer ous cases 

i nvol v i ng a sear ch as t he f r ui t  of  a pr i or  i l l egal  sear ch,  
i ncl udi ng t he Mur r ay case,  487 U. S.  533 ( 1988) ,  see 6 Wayne R.  
LaFave,  Sear ch and Sei zur e:  A Tr eat i se on t he Four t h Amendment  
§ 11. 4( f )  ( 4t h ed.  2004) .  

The maj or i t y opi ni on appl i es an " i ndependent  sour ce"  
anal ysi s,  not  an at t enuat i on anal ysi s.   Nei t her  t he St at e nor  
t he maj or i t y opi ni on has at t empt ed t o ar gue t hat  t he al t er nat i ve 
basi s f or  admi t t i ng t he evi dence der i ved f r om i nt er cept i on of  
t he cal l  t o t he cel l  phone i s " at t enuat ed"  f r om t he unl awf ul  
sear ch of  t he i mage gal l er y or  t hat  i t s  t ai nt  has been 
" di ssi pat ed. "   I f  such anal ysi s wer e made,  i t  woul d pl ai nl y 
f ai l :  t he cal l  was i nt er cept ed at  t he same t i me t hat  t he i l l egal  
sear ch was t aki ng pl ace,  i n i mmedi at e connect i on wi t h t he i mages 
bei ng vi ewed,  and wi t hout  an i nt er veni ng event .   The connect i on 
bet ween t he t wo occur r ences was di r ect .   See Br own v.  I l l i noi s,  
422 U. S.  590,  603- 04 ( 1975) ,  di scussed supr a n. 5.  

8 I n St at e v.  Lange,  158 Wi s.  2d 609,  463 N. W. 2d 390 ( Ct .  
App.  1990) ,  t he war r ant  appl i cat i on r el i ed on aer i al  and open 
f i el d obser vat i ons acqui r ed l egal l y bef or e i nvest i gat or s made an 
i l l egal  ent r y i nt o def endant ' s mar i j uana f i el d.   Onl y t he l ast  
pi ece of  evi dence on whi ch t he war r ant  r el i ed was i mper mi ssi bl e,  
yet  t he cour t  of  appeal s,  f ol l owi ng Mur r ay,  r emanded t he cause 
f or  t he f act ual  det er mi nat i on of  whet her  t he war r ant  appl i cat i on 
woul d have been made even wi t hout  t hat  l ast  pi ece of  t he 
evi dence.  
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¶68 Adher i ng t o Mur r ay and Lange, 9 I  woul d r emand t he cause 

t o t he c i r cui t  cour t  f or  a f act ual  det er mi nat i on ( 1)  whet her  any 

i nf or mat i on gai ned f r om t he phone cal l  or  t he i l l egal  sear ch of  

t he i mage gal l er y af f ect ed t he l aw enf or cement  of f i cer s '  

deci s i on t o seek a war r ant ;  and ( 2)  whet her  any i nf or mat i on 

gai ned f r om t he phone cal l  or  t he i l l egal  sear ch of  t he i mage 

gal l er y af f ect ed t he magi st r at e' s deci s i on t o gr ant  t he 

appl i cat i on.   See maj or i t y op. ,  ¶45.   The bur den of  pr ovi ng t hat  

t he evi dence i s l awf ul l y obt ai ned i s on t he st at e.   Maj or i t y 

op. ,  ¶19.  

¶69 I  r each t hi s  concl usi on f i r st  by exami ni ng t he f act s 

and hol di ng of  Mur r ay.   I n Mur r ay,  t he f eder al  agent s had 

i nvest i gat ed t he cr i mi nal  act i v i t y and had obt ai ned suf f i c i ent  

evi dence t o show pr obabl e cause t hat  t he accused wer e engaged i n 

an ext ensi ve dr ug t r af f i ck i ng conspi r acy.   None of  t hi s evi dence 

vi ol at ed t he Four t h Amendment .   Onl y t hi s unt ai nt ed evi dence was 

pr esent ed on t he appl i cat i on f or  a sear ch war r ant .  

¶70 The pr obl em i n Mur r ay was t hat  af t er  l egal l y obt ai ni ng 

t hi s evi dence,  t he f eder al  agent s i l l egal l y ent er ed a war ehouse 

wi t hout  a war r ant  and obser ved numer ous bal es of  mar i j uana 

i nsi de.   Mur r ay,  487 U. S.  at  536.   The agent s exi t ed t he 

war ehouse wi t hout  di st ur bi ng t he evi dence.   Then t he agent s 

appl i ed f or  a war r ant .  

                                                 
9 St at e v.  Her r mann,  2000 WI  App 38,  233 Wi s.  2d 135,  608 

N. W. 2d 406,  on whi ch t he maj or i t y r el i es,  i s  not ,  i n my opi ni on,  
r el evant  t o t hi s case.   As t he maj or i t y acknowl edges,  Her r mann 
di d not  appl y t he Mur r ay f r amewor k on whi ch t he maj or i t y opi ni on 
depends.  
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¶71 I n t he war r ant  appl i cat i on f or  a sear ch of  t he 

war ehouse i n Mur r ay,  t he f eder al  agent s made no ment i on 

what soever  of  t he i l l egal  sear ch or  of  t he obser vat i ons made 

i nsi de t he war ehouse.   The sear ch war r ant  was i ssued onl y on t he 

basi s of  l awf ul l y obt ai ned evi dence obt ai ned pr i or  t o t he 

i l l egal  ent r y.   Mur r ay,  487 U. S.  at  535- 36.   The di st r i ct  cour t  

deni ed t he def endant s '  suppr ess i on mot i on and t he Cour t  of  

Appeal s af f i r med.   Mur r ay,  487 U. S.  at  536.  

¶72 The Mur r ay Supr eme Cour t 10 r ever sed and r emanded t o t he 

di st r i ct  cour t .   Al t hough t he f eder al  cour t  of  appeal s had 

obser ved t hat  " t hi s i s as c l ear  a case as can be i magi ned wher e 

t he [ evi dence i l l egal l y obser ved]  .  .  .  was t ot al l y i r r el evant "  

t o t he i ssuance of  t he war r ant ,  487 U. S.  at  543,  t he Supr eme 

Cour t  was not  convi nced t hat  t he i nf or mat i on i n t he war r ant  was 

genui nel y i ndependent  of  t he i l l egal  sear ch of  t he war ehouse.   

The Supr eme Cour t  was concer ned t hat  t he agent s '  deci s i on t o 

seek t he war r ant  was pr ompt ed by what  t hey had seen dur i ng t he 

unl awf ul  ent r y i nt o t he war ehouse.   The Supr eme Cour t  al so was 

concer ned t hat  i f  t he i nf or mat i on obt ai ned dur i ng t hat  unl awf ul  

ent r y had been pr esent ed t o t he magi st r at e,  t he unl awf ul l y 

obt ai ned i nf or mat i on mi ght  have af f ect ed hi s deci s i on t o i ssue 

t he war r ant .   Mur r ay,  487 U. S.  at  542.  

¶73 The Supr eme Cour t  r emanded t he cause t o t he di st r i ct  

cour t  because t he di st r i ct  cour t  had " not  .  .  .  expl i c i t l y  

                                                 
10 Mur r ay was deci ded 4- 3,  wi t h Just i ces Br ennan and Kennedy 

not  par t i c i pat i ng.   487 U. S.  at  544.  
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[ f ound]  t hat  t he agent s woul d have sought  a war r ant  i f  t hey had 

not  ear l i er  ent er ed t he war ehouse. " 11 

¶74 I n cont r ast  t o t he r emand f or  expl i c i t  f act ual  

f i ndi ngs r equi r ed bot h i n Mur r ay and i n Lange,  her e t he maj or i t y 

opi ni on f i nds a " c l ear  i nf er ence"  t hat  Det ect i ve Bel sha " woul d 

have sought "  t he war r ant ,  even wi t hout  t he t ai nt ed evi dence.   

Maj or i t y op. ,  ¶51.   The i nf er ence seems t o be based on t he 

cour t ' s  post  hoc l egal  r at i onal i zat i on t hat  because Det ect i ve 

Bel sha " coul d have"  been gr ant ed a war r ant  on t he basi s of  

unt ai nt ed evi dence,  he sur el y woul d have sought  a war r ant ,  whi ch 

sur el y woul d have been gr ant ed.   The i nf er ence i s unsuppor t ed by 

l aw or  by t he r ecor d.  

¶75 As t he Wi sconsi n cour t  of  appeal s obser ved i n Lange,  

158 Wi s.  2d at  627,  " we do not  make f act ual  f i ndi ngs. "   Mur r ay 

s i mpl y does not  cont empl at e t hat ,  i n t he absence of  any r el evant  

f act - f i ndi ng by a t r i al  cour t ,  an appel l at e cour t  can r each i t s 

own " i nf er ence"  about  whet her  t he l aw enf or cement  of f i cer s 

sought  t he war r ant  on t he basi s of  evi dence t hat  i s genui nel y 

i ndependent  of  t he unl awf ul l y obt ai ned evi dence.   

¶76 Just i ce Scal i a' s opi ni on i n Mur r ay demands a r ecor d 

f r om whi ch t he i nf er ence i s " c l ear  enough t o j ust i f y t he 

concl usi on t hat  t he Di st r i ct  Cour t ' s  f i ndi ngs amount ed t o a 

det er mi nat i on of  i ndependent  sour ce. " 12  And t he f act s i n Mur r ay 

                                                 
11 Mur r ay,  487 U. S.  at  543.  

12 I d.   The onl y i nst ance i n t he Mur r ay opi ni on i n whi ch 
Just i ce Scal i a di scussed an i nf er ence i s as f ol l ows:  

To be sur e,  t he Di st r i ct  Cour t  di d det er mi ne t hat  t he 
pur pose of  t he war r ant l ess ent r y was i n par t  " t o guar d 
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pr ovi ded a much st r onger  j ust i f i cat i on f or  an i nf er ence of  

" genui ne i ndependence"  t han i n t he pr esent  case.    

¶77 I n Mur r ay,  t he onl y evi dence set  f or t h i n t he 

appl i cat i on f or  t he war r ant  was evi dence l awf ul l y obt ai ned 

bef or e t he agent s unl awf ul l y obt ai ned addi t i onal  evi dence t hat  

was t hen omi t t ed f r om t he war r ant  appl i cat i on.   I n Mur r ay,  t he 

di st r i ct  cour t  and cour t  of  appeal s r ef used t o suppr ess t he 

evi dence.   I n cont r ast ,  i n t he pr esent  case t he ci r cui t  cour t  

suppr essed t he evi dence.   I f  any i nf er ence coul d be dr awn f r om 

t he ci r cui t  cour t ' s  r ecor d i n t he pr esent  case,  i t  must  be t hat  

t he evi dence f r om t he phone cal l  was t ai nt ed.  

¶78 The r ecor d i n t hi s case f al l s shor t  of  pr ovi di ng t he 

bases f or  det er mi ni ng ( 1)  whet her  any i nf or mat i on gai ned f r om 

t he phone cal l  or  t he i l l egal  sear ch of  t he i mage gal l er y 

af f ect ed t he l aw enf or cement  of f i cer s '  deci s i on t o seek a 

war r ant ;  and ( 2)  whet her  any i nf or mat i on gai ned f r om t he phone 

cal l  or  t he i l l egal  sear ch of  t he i mage gal l er y af f ect ed t he 

magi st r at e' s deci s i on t o gr ant  t he appl i cat i on.   What  i s pl ai nl y 

r equi r ed,  and not  pr esent  i n t hi s r ecor d,  i s  f or  t he St at e t o 

est abl i sh as a mat t er  of  f act ——not  as a mat t er  of  specul at i on——

t hat  t he unl awf ul l y obt ai ned " i mage gal l er y"  evi dence af f ect ed 

                                                                                                                                                             
agai nst  t he dest r uct i on of  possi bl y cr i t i cal  
evi dence, "  and one coul d per haps i nf er  f r om t hi s t hat  
t he agent s who made t he ent r y al r eady pl anned t o 
obt ai n t hat  " cr i t i cal  evi dence"  t hr ough a war r ant -
aut hor i zed sear ch.   That  i nf er ence i s not ,  however ,  
c l ear  enough t o j ust i f y t he concl usi on t hat  t he 
Di st r i ct  Cour t ' s  f i ndi ngs amount ed t o a det er mi nat i on 
of  i ndependent  sour ce.    

Mur r ay,  487 U. S.  at  543.  



No.   2007AP1378- CR. ssa 

 

12 
 

nei t her  " t he deci s i on t o seek t he war r ant , "  nor  t he " deci s i on t o 

i ssue t he war r ant . "   Mur r ay,  487 U. S.  at  542.  

 ¶79 The maj or i t y opi ni on r eaches a concl usi on of  l aw——

whet her  t he af f i davi t  st r i pped of  t he unl awf ul  " gal l er y i mages"  

i s genui nel y i ndependent  of  t he unl awf ul l y obt ai ned evi dence——by 

i mper mi ssi bl y maki ng a f act ual  i nf er ence about  t he Det ect i ve' s 

deci s i on t o seek t he war r ant  and t he magi st r at e' s deci s i on t o 

i ssue i t .  

¶80 The maj or i t y opi ni on' s l ogi c per mi t s an of f i cer  who 

has al r eady obt ai ned suf f i c i ent  evi dence f or  a sear ch war r ant  t o 

pr oceed never t hel ess wi t hout  one,  conf i r mi ng t hat  t he suspect ed 

evi dence act ual l y exi st s and t hus avoi di ng t he need t o appl y f or  

a war r ant  unt i l  t he suspi c i ons have al r eady been conf i r med.   I n 

my opi ni on,  t he maj or i t y i gnor es t he under l y i ng det er r ence 

r at i onal e of  t he excl usi onar y r ul e.   The excl usi onar y r ul e " i s 

cal cul at ed t o pr event ,  not  t o r epai r .   I t s pur pose i s t o det er ——

t o compel  r espect  f or  t he const i t ut i onal  guar ant y i n t he onl y 

ef f ect i vel y avai l abl e way——by r emovi ng t he i ncent i ve t o 

di sr egar d i t . "   El k i ns v.  Uni t ed St at es,  364 U. S.  206,  217 

( 1960) .   Thi s cour t  shoul d not  suppor t  a " ' sear ch f i r st ,  war r ant  

l at er '  ment al i t y, " 13 and shoul d not  f abr i cat e a " post  hoc 

                                                 
13 Mur r ay,  487 U. S.  at  540 n. 2.  
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j ust i f i cat i on f or  usi ng i nf or mat i on t hat  had al r eady been 

i l l egal l y obt ai ned. " 14 

                                                 
14 Uni t ed St at es v.  Taher i ,  648 F. 2d 598,  600 ( 9t h Ci r .  

1981) .   Wher e pol i ce f i r st  i mper mi ssi bl y opened a package and 
sei zed dr ugs t o per f or m a chemi cal  dr ug t est ,  t hen used a dr ug-
sni f f i ng dog t o al er t  on t he package and af t er war ds sought  a 
war r ant  onl y on t he basi s of  t he dog' s al er t ,  t he cour t  r easoned 
t hat   

[ t ] he gover nment ' s posi t i on cannot  be r econci l ed wi t h 
t he pol i cy behi nd t he excl usi onar y r ul e:  t he ef f ect i ve 
det er r ence of  unl awf ul  sear ches and 
sei zur es.  .  .  .  [ Such ar gument  woul d be]  no mor e t han 
a post  hoc j ust i f i cat i on f or  usi ng i nf or mat i on t hat  
had al r eady been i l l egal l y obt ai ned.   To per mi t  
evi dence t o be admi t t ed under  t hese ci r cumst ances 
woul d encour age pol i ce of f i cer s t o i gnor e t he di ct at es 
of  t he f our t h amendment  i n conduct i ng i ni t i al  
i nvest i gat i ons.  .  .  .  [ M] echani cal  appl i cat i on of  t he 
t r adi t i onal  Wong Sun " i ndependent  sour ce"  anal ysi s 
wher e a sear ch war r ant  i s subsequent l y commi ssi oned 
al bei t  suppor t ed by an af f i dav i t  t hat  r el i es upon 
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¶81 For  t he r easons set  f or t h,  I  di ssent .  

 

 

 

                                                                                                                                                             
i ndependent  evi dence,  woul d al l ow pol i ce of f i cer s t o 
t r eat  t he war r ant  r equi r ement  as mer el y an ex post  
f act o f or mal i t y.    

I d.  ( i nt er nal  c i t at i ons omi t t ed) .  
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¶82 DAVI D T.  PROSSER,  J.    (dissenting).  The i ssue i n 

t hi s case i s whet her  a cel l  phone phot o of  t he def endant  hol di ng 

a semi - aut omat i c  weapon,  and ot her  cel l  phone phot os depi ct i ng 

f i r ear ms,  shoul d be suppr essed as evi dence.   Ther e i s no di sput e 

t hat  t he def endant  had been adj udi cat ed del i nquent  as a j uveni l e 

f or  a dr ug- r el at ed f el ony.   Ther e i s al so no di sput e t hat  t he 

def endant  unl awf ul l y possessed a f i r ear m af t er  hi s f el ony 

adj udi cat i on.   The quest i on her e i s whet her  l aw enf or cement  

obt ai ned evi dence of  t hi s cr i me i n conf or mi t y wi t h t he Four t h 

Amendment .   Because I  have ser i ous r eser vat i ons about  pol i ce 

pr ocedur e i n obt ai ni ng t he pi vot al  evi dence,  I  r espect f ul l y 

di ssent .  

I  

¶83 The f act s ar e as f ol l ows.   On Wednesday,  December  6,  

2006,  a Mi l waukee pol i ce det ect i ve and an FBI  speci al  agent  wer e 

conduct i ng sur vei l l ance of  a house i n t he ar ea of  21st  and West  

Br own St r eet s i n t he Ci t y of  Mi l waukee.   I t  was appr oxi mat el y 8 

p. m.   The l aw enf or cement  of f i cer s wer e i nvest i gat i ng an ar med 

r obber y and,  i n t hat  connect i on,  t hey wer e moni t or i ng a vehi c l e 

near  t he house.   The suspect  vehi c l e was a whi t e For d Escor t .   

Al t hough t he house i n quest i on may have been t he house occupi ed 

by t he def endant ' s aunt ,  t her e i s no evi dence i n t he r ecor d t hat  

ei t her  t he def endant  or  t he def endant ' s aunt  has ever  been 

char ged i n connect i on wi t h a r obber y or  wi t h t he r ecei pt  of  

st ol en pr oper t y f r om a r obber y.  

¶84 The whi t e For d Escor t  " l ef t  t he l ocat i on"  of  21st  and 

Br own St r eet s,  dr i v i ng sout h on 21st  t o Vi ne St r eet ,  t hen west  
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on Vi ne t o 24t h St r eet ,  t hen sout h on 24t h t o Li sbon Avenue,  

t hen west  on Li sbon t o 27t h St r eet ,  wher e i t  t ur ned i nt o a gas 

st at i on on t he nor t heast  cor ner  of  27t h and Li sbon.  

¶85 Det ect i ve John Bel sha of  t he Mi l waukee Pol i ce 

Depar t ment  t est i f i ed t hat  t he For d Escor t  dr ove sl owl y by hi s 

vehi c l e on 21st  St r eet ,  t hen qui ckl y speeded up.   The of f i cer s 

gave chase.   The For d consi st ent l y exceeded t he speed l i mi t ,  

t r avel i ng as f ast  as 60 mi l es per  hour  on Li sbon Avenue,  wi t h 

t he of f i cer s i n hot  pur sui t .   The r ecor d does not  i ndi cat e 

whet her  t he of f i cer s wer e i n a mar ked squad car  or  f l ashed t hei r  

over head l i ght s as t hey pur sued t he def endant ' s car .  

¶86 At  t he gas st at i on,  t he def endant  " exi t ed t he dr i ver ' s 

seat  ver y qui ckl y .  .  .  .   He had somet hi ng i n hi s hand, "  so 

t hat  Det ect i ve Bel sha dr ew hi s ser vi ce weapon and or der ed t he 

def endant  " t o dr op what  was i n hi s hand and get  down on t he 

gr ound. "  

¶87 The def endant  dr opped t he obj ect ,  whi ch t ur ned out  t o 

be a U. S.  Cel l ul ar  Audi ovox cel l  phone.   The cel l  phone was a 

" f l i p phone wi t h a camer a on t he f r ont .   I t  [ had]  a c l ock on i t ,  

a l i t t l e di spl ay wi t h a c l ock on i t . "  

¶88 Det ect i ve Bel sha l at er  t est i f i ed t hat  when t he 

def endant  dr opped t he phone,  i t  was ei t her  open or  f l i pped open 

when i t  hi t  t he gr ound.   The det ect i ve,  who di d not  know 

def endant  Car r ol l ,  handcuf f ed hi m,  br i ef l y exami ned hi s cel l  

phone,  t hen asked hi m t o i dent i f y hi msel f .   The def endant  gave 

hi s name but  di d not  have i dent i f i cat i on wi t h hi m.   Af t er  t he 

def endant  gave hi s name,  t he of f i cer s r an " a r out i ne want ed 
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check"  on hi m and " i t  came up wi t h a suspended st at us f or  

dr i ver ' s l i cense. "  

¶89 When Det ect i ve Bel sha pi cked up t he cel l  phone,  he 

not i ced on t he di spl ay scr een a pi ct ur e of  t he def endant  

" smoki ng what ' s commonl y r ef er r ed t o as a bl unt ,  a mar i j uana 

ci gar et t e. "  

¶90 The def endant  was t aken i nt o cust ody and pl aced i n t he 

back of  t he pol i ce vehi c l e.   Det ect i ve Bel sha sat  i n t he f r ont  

seat  of  t he vehi c l e and act i vat ed a phot o gal l er y i n t he phone.   

At  t hat  poi nt  he obser ved pi ct ur es of  i l l egal  dr ugs,  a l ar ge 

amount  of  cur r ency,  and f i r ear ms,  i ncl udi ng a pi ct ur e of  t he 

def endant  hol di ng a semi - aut omat i c weapon.   He al so encount er ed 

a pi ct ur e of  t he def endant  hol di ng what  appear ed t o be a gal l on 

s i ze baggi e of  mar i j uana i n hi s t eet h.  

¶91 Whi l e Det ect i ve Bel sha was i n hi s vehi c l e,  t he 

def endant ' s cel l  phone r ang mor e t han once.   On one occasi on,  

t he det ect i ve answer ed t he phone and hear d what  he i nt er pr et ed 

as a r equest  t o buy cocai ne.   The cal l er  asked f or  " 4 of  t hose 

t hi ngs;  4 and a spl i t . "  

I I  

¶92 A suppr essi on hear i ng on t he f i r ear m phot os was hel d 

i n t wo sessi ons,  on Mar ch 9 and Mar ch 23,  2007,  bef or e Mi l waukee 

Count y Ci r cui t  Judge Char l es F.  Kahn,  Jr .   At  t he second 

sessi on,  Judge Kahn exami ned t he def endant ' s cel l  phone,  whi ch 

had been r et r i eved f r om t he pol i ce depar t ment  pr oper t y r oom,  and 

he descr i bed t he phone f or  t he r ecor d.   He t hen st at ed t he i ssue 

as whet her  Det ect i ve Bel sha had t he l egal  aut hor i t y,  af t er  
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vi ewi ng t he cel l  phone di spl ay pi ct ur e of  t he def endant  smoki ng 

a bl unt ,  " t o go f ur t her  and l ook at  t he ot her  pi ct ur es 

el ect r oni cal l y saved i n t he cel l  phone i t sel f . "  

¶93 The St at e ar gued t hat  " a f ur t her  sear ch of  t he phone 

was j ust i f i ed i nci dent  t o t he ar r est  of  t he def endant . "   

Car r ol l ' s  ar r est ,  i t  sai d,  was based not  onl y on dr i v i ng ( e. g. ,  

speedi ng and suspended l i cense)  but  al so on " t he obser vat i ons of  

t he of f i cer  i n t er ms of  t he cont ent s of  t he phone. "  

¶94 The def endant  asser t ed t hat  Det ect i ve Bel sha' s 

act i vat i on of  t he cel l  phone menu t o expose pi ct ur es i n t he 

phot o gal l er y was " a sear ch f or  evi dence,  not  an i nvent or y 

sear ch, "  and t hus r equi r ed a sear ch war r ant .  

¶95 Judge Kahn concl uded t hat  t he cel l  phone posed no 

danger  t o of f i cer s and t hat  " because t her e was no ar r est  made 

unt i l  af t er  t he sear ch of  t he cel l  phone,  t he pr i vat e 

i nf or mat i on on t he cel l  phone .  .  .  whi ch f or med t he basi s f or  

[ a subsequent ]  sear ch war r ant  [ f or  t he phone]  was obt ai ned 

i l l egal l y"  and coul d not  pr oper l y be consi der ed by t he cour t  

commi ssi oner  r evi ewi ng t he af f i davi t  f or  t he sear ch war r ant .  

¶96 I t  shoul d be not ed t hat  t he sear ch war r ant  and t he 

af f i davi t  suppor t i ng i t  wer e par t  of  t he r ecor d at  t he 

suppr essi on hear i ng.   The af f i davi t  makes r ef er ence t o Det ect i ve 

Bel sha' s i nt er cept i on of  t he phone cal l  af t er  r evi ewi ng t he 

pi ct ur es i n t he phot o gal l er y.   Ther e was,  however ,  no t est i mony 

about  t hi s i nt er cept i on at  t he suppr essi on hear i ng,  and t he 

St at e di d not  r ef er  t o t he i nt er cept i on i n i t s ar gument  at  t he 

suppr essi on hear i ng.  
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¶97 Judge Kahn i dent i f i ed t he nub of  t hi s di sput e when he 

asked whet her  Det ect i ve Bel sha coul d r el y on a s i ngl e cel l  phone 

phot o of  t he def endant  smoki ng a bl unt ,  and t he ot her  known 

ci r cumst ances at  t he t i me,  as j ust i f i cat i on t o sear ch t he phot o 

gal l er y wi t hi n t he phone wi t hout  obt ai ni ng a war r ant .   A r el at ed 

quest i on i s whet her  t he s i ngl e cel l  phone phot o of  t he 19- year -

ol d def endant  smoki ng a bl unt ,  t oget her  wi t h ot her  known 

ci r cumst ances,  was suf f i c i ent  t o gi ve t he det ect i ve aut hor i t y t o 

begi n answer i ng t he def endant ' s cel l  phone cal l s.  

¶98 I n shor t ,  di d t he t ot al i t y of  t he evi dence avai l abl e 

at  t he gas st at i on gi ve t he pol i ce pr obabl e cause t o sear ch t he 

def endant ' s cel l  phone f or  phot os and i nt er cept  hi s cal l s 

wi t hout  f i r st  obt ai ni ng a sear ch war r ant ? 

¶99 The maj or i t y concl udes t hat  sear chi ng t he cel l  phone 

phot o gal l er y on t hi s evi dence was unl awf ul ,  and I  agr ee.   But  

t he maj or i t y t hen goes on t o concl ude t hat  t he s i ngl e di spl ay 

phot o of  t he def endant  smoki ng a bl unt  was enough t o per mi t  

pol i ce i nt er cept i on of  def endant ' s cal l s t o avoi d t he 

dest r uct i on of  dr ug evi dence.   Thi s anal ysi s was not  ar gued t o 

t he t r i al  cour t ,  nor  consi der ed by t he t r i al  cour t .   I t  i s  

i nconsi st ent  wi t h t hi s cour t ' s  r ul i ng on t he phot o gal l er y and,  

i n my vi ew,  at  odds wi t h t he pr i vacy of  c i t i zens.  

I I I  

¶100 The def endant  had a U. S.  Cel l ul ar  Audi ovox cel l  phone.   

When t hi s phone i s f l i pped open,  i t  r eveal s a l i qui d cr yst al  

di spl ay ( LCD)  scr een at  t he t op and a keypad t o act i vat e t he 

mul t i pl e f unct i ons of  t he phone at  t he bot t om.   Nor mal l y,  a 
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f l i p- t ype phone i s not  open unl ess i t  i s  bei ng used.   

Consequent l y,  t he phot o of  t he def endant  smoki ng a bl unt  woul d 

nor mal l y not  be i n pl ai n v i ew,  as i t  was t o Det ect i ve Bel sha.   

The def endant  makes no cl ai m t hat  t he det ect i ve f l i pped t he 

phone open t o see t he phot o on t he LCD scr een.  

¶101 At  t he same t i me,  t he def endant ' s phot o on t he LCD 

scr een——a phot o of  cr i t i cal  s i gni f i cance i n t he maj or i t y  

opi ni on——i s never  ment i oned i n t he det ect i ve' s s i x- page pol i ce 

r epor t .   I t  i s  not  ment i oned i n t he af f i davi t  suppor t i ng t he 

appl i cat i on f or  a sear ch war r ant .   I t  i s  not  ment i oned i n t he 

cr i mi nal  compl ai nt .   And i t  i s  not  ment i oned i n t he t r anscr i pt  

of  t he pr el i mi nar y hear i ng.   Ther e i s no r ef er ence t o t he bl unt  

phot o i n t he r ecor d unt i l  t he St at e f i l ed i t s r esponse t o t he 

mot i on t o suppr ess.   I  f i nd i t  cur i ous t hat  t he maj or i t y 

at t r i but es such si gni f i cance t o a cel l  phone phot o t hat  t hi s 

cour t  has never  seen and t hat  t he key of f i cer  i n t hi s case di d 

not  hi ghl i ght  unt i l  t hr ee mont hs af t er  t he def endant ' s ar r est .  

¶102 At  t he suppr essi on hear i ng,  t he St at e t ook t he 

posi t i on t hat  t he of f i cer  coul d exami ne t he cont ent s of  t he cel l  

phone——i . e. ,  conduct  a sear ch of  t he phone——i nci dent  t o t he 

def endant ' s ar r est .   The ci r cui t  cour t  f ound,  however ,  t hat  

whi l e t he def endant  was i n cust ody when he was pl aced i n t he 

back of  t he pol i ce car ,  he was not  under  ar r est  unt i l  af t er  t he 

of f i cer ' s sear ch of  t he phone.   I n any event ,  t he maj or i t y 

concl udes t hat  act i vat i ng t he phot o menu was not  l awf ul  when t he 

act i vat i on was based pr i nci pal l y on t he bl unt  phot o.  
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I V 

 ¶103 Det ect i ve Bel sha' s af f i davi t  i n suppor t  of  a sear ch 

war r ant  f or  t he cel l  phone r eads i n par t :  

[ A] n exami nat i on of  sai d phone i nci dent  t o t he ar r est  
of  Jer mi chael  Car r ol l  r eveal ed numer ous phot ogr aphs,  
sever al  of  t he phot os i ncl udi ng f i r ear ms.   Jer mi chael  
Car r ol l  i s  i n possessi on of  a f i r ear m i n one of  t he 
phot ogr aphs,  wi t h a separ at e phot o of  onl y t he same 
f i r ear m i n anot her  phot o.   Your  af f i ant  st at es t hat  
based upon your  af f i ant [ ' ] s  t r ai ni ng and exper i ence,  
and t he exami nat i on of  t he phot o,  i t  appear s t o your  
af f i ant  t o be an act ual  semi - aut omat i c f i r ear m.   
Addi t i onal l y,  t her e ar e phot os of  Car r ol l  wi t h what  
appear s t o be a quant i t y of  mar i j uana,  phot os of  what  
appear s t o be cocai ne,  as wel l  as a phot o of  dr ugs,  
money,  and a r evol ver .  

¶104 Accor di ng t o t he maj or i t y opi ni on,  none of  t hese 

st at ement s shoul d have been i ncl uded i n t he af f i davi t .   The onl y 

st at ement  about  phot o evi dence t hat  t he det ect i ve was ent i t l ed 

t o c i t e i n t he af f i davi t  was t hat  he obser ved a phot o of  

Jer mi chael  Car r ol l  smoki ng a mar i j uana ci gar et t e,  i n pl ai n v i ew 

on t he di spl ay scr een of  Car r ol l ' s  cel l  phone.   But  such a 

st at ement  was not  i ncl uded i n t he af f i davi t .  

¶105 Of  cour se,  Det ect i ve Bel sha di d of f er  addi t i onal  

i nf or mat i on i n t he af f i davi t .   He sai d t hat  whi l e he possessed 

t he def endant ' s cel l  phone,  

sai d phone cont i nued t o r i ng;  your  af f i ant  answer ed 
one of  t he cal l s made t o sai d phone on December  6,  
2006 and pr et ended t o be Jer mi chael  Car r ol l .   Your  
af f i ant  st at es t hat  t he cal l er  asked your  af f i ant  f or  
" 4 of  t hose t hi ngs;  4 and a spl i t , "  whi ch based upon 
your  af f i ant ' s t r ai ni ng and exper i ence i n 
i nvest i gat i ons r el at ed t o t he di st r i but i on of  
cont r ol l ed subst ances i s a s l ang,  r equest i ng t he 
pur chase of  a 4 1/ 2 ounce quant i t y of  cocai ne,  
consi st ent  wi t h dr ug t r af f i ck i ng.  
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¶106 Thi s evi dence i s qui t e compel l i ng.   I f  an af f i davi t  

f or  a war r ant  t o sear ch a per son' s cel l  phone wer e t o asser t  

t hat  t he per son has been adj udi cat ed del i nquent  f or  possessi on 

wi t h i nt ent  t o del i ver  cocai ne ( a f el ony) ,  t hat  t he per son' s  

cel l  phone f eat ur es a pi ct ur e of  t he per son smoki ng a mar i j uana 

ci gar et t e,  and t hat  t he af f i ant  i nt er cept ed a cal l  t o t he 

per son' s cel l  phone f r om a pr obabl e cocai ne pur chaser ,  t he 

af f i davi t  woul d cont ai n pr obabl e cause t o sear ch t he per son' s 

cel l  phone.   The cr i t i cal  quest i on i s whet her  Det ect i ve Bel sha 

was ent i t l ed t o i nt er cept  t he cal l  t o t he def endant ' s cel l  phone 

and t hen use t he r esul t i ng i nf or mat i on i n hi s af f i davi t .  

¶107 I t  i s  qui t e c l ear  f r om t he t est i mony t hat  Det ect i ve 

Bel sha di d not  answer  t he def endant ' s phone and i mper sonat e t he 

def endant  unt i l  af t er  he had exami ned al l  t he pi ct ur es i nsi de 

t he phone.   The phot os pr ovi ded gr ounds t o answer  t he 

def endant ' s phone,  but  t he det ect i ve coul d not  l awf ul l y exami ne 

t hose phot os wi t hout  a war r ant .  

¶108 Thus,  t he quest i on i s whet her  Det ect i ve Bel sha was 

ent i t l ed t o i nt er cept  t he def endant ' s phone cal l  on onl y t he 

f ol l owi ng i nf or mat i on:  

( 1)  An unknown per son t ur ned up i n t he l ocat i on of  a house 

under  sur vei l l ance i n connect i on wi t h a r obber y.  

( 2)  The per son was speedi ng af t er  he l ef t  t he ar ea of  

sur vei l l ance,  possi bl y t r y i ng t o evade a car  t hat  he may or  may 

not  have known was a pol i ce car .  

( 3)  The per son' s l i cense t o dr i ve was suspended.  
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( 4)  The per son' s cel l  phone showed a pi ct ur e of  hi m 

smoki ng a mar i j uana ci gar et t e.  

( 5)  Dr ug t r af f i cker s f r equent l y t ake,  or  cause t o have 

t aken,  phot ogr aphs of  t hemsel ves wi t h i l l egal  dr ugs and t hen 

per sonal i ze t hei r  cel l  phones wi t h t hose pi ct ur es.  

¶109 The syl l ogi sm t hat  t he maj or i t y appear s t o r el y on i s 

as f ol l ows:  

( 1)  Dr ug t r af f i cker s f r equent l y per sonal i ze t hei r  cel l  

phones wi t h pi ct ur es of  t hemsel ves possessi ng i l l egal  dr ugs.  

( 2)  The def endant ' s cel l  phone shows hi m smoki ng a 

mar i j uana ci gar et t e.  

( 3)  Ther ef or e,  t he def endant  i s pr obabl y a dr ug 

t r af f i cker .  

¶110 Then t he maj or i t y adds t hat  because t he def endant  i s 

pr obabl y a dr ug t r af f i cker ,  t he pol i ce ar e ent i t l ed t o i nt er cept  

hi s t el ephone cal l s wi t hout  a war r ant  so t hat  t hey wi l l  not  l ose 

evi dence of  dr ug deal i ng.  

¶111 To my mi nd,  t hi s anal ysi s does not  hol d up or  j ust i f y 

a sear ch by war r ant l ess i nt er cept i on of  t he def endant ' s phone 

cal l s.   The f act s her e do not  est abl i sh exi gent  c i r cumst ances 

per mi t t i ng t he pol i ce t o di spense wi t h a war r ant .  

¶112 The of f i cer s di d not  know who Car r ol l  was and di d not  

know of  hi s f el ony adj udi cat i on at  t he t i me Det ect i ve Bel sha 

i nt er cept ed t he cal l .   Car r ol l  di d post  a pi ct ur e of  hi msel f  

smoki ng mar i j uana on hi s phone,  but  he coul d have been an 

occasi onal  mar i j uana user  i nst ead of  a dr ug t r af f i cker .   The 

i nt er net  f eat ur es many pi ct ur es of  mar i j uana t hat  peopl e can 
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empl oy as " wal l paper "  on t hei r  cel l  phone di spl ay scr eens.   

Af t er  t hi s deci si on,  wi l l  an i mper sonal  pi ct ur e of  i l l egal  dr ugs 

on a cel l  phone pr ovi de pr obabl e cause f or  a sear ch of  t he phone 

wi t hout  a war r ant ? 

¶113 Ther e i s no evi dence i n t he r ecor d t hat  Car r ol l  has 

been char ged wi t h any of f ense ot her  t han bei ng a f el on i n 

possessi on of  a f i r ear m.   Thus,  t he dr ug pi ct ur es di d not  l ead 

t o addi t i onal  dr ug evi dence or  dr ug- r el at ed char ges.  

¶114 Law enf or cement  may have been abl e t o obt ai n a sear ch 

war r ant  wi t hout  r el i ance on t he phot os i n t he phot o gal l er y or  

r ef er ence t o t he i nt er cept ed t el ephone cal l .   I f  not ,  t hey 

shoul d not  have been abl e t o i nt er cept  t he phone cal l  wi t hout  a 

war r ant .  

¶115 Thi s case i s  di f f er ent  f r om Uni t ed St at es v.  Fi nl ey,  

477 F. 3d 250 ( 5t h Ci r .  2007) .   Fi nl ey was t he dr i ver  of  a dr ug 

sel l er ' s vehi c l e dur i ng a cont r ol l ed dr ug buy.   I d.  at  253.   The 

aut hor i t i es had evi dence t hat  he was a dr ug user  as wel l  as a 

par t i c i pant  i n an i l l egal  dr ug t r ansact i on at  t he t i me t hey 

sear ched hi s cel l  phone wi t hout  a war r ant .   I d.  at  254- 55.   I n 

Uni t ed St at es v.  De La Paz,  43 F.  Supp.  2d 370 ( S. D. N. Y.  1999) ,  

t he def endant  was ar r est ed f ol l owi ng a t hr ee- mont h i nvest i gat i on 

i nt o al l eged dr ug deal i ng act i v i t i es.   A f eder al  agent  answer ed 

t he def endant ' s cel l  phone as he was bei ng booked.   These cases 

ar e di f f er ent  f r om t hi s case,  wher e t he onl y evi dence of  

Car r ol l ' s  per sonal  i nvol vement  wi t h dr ugs at  t he t i me hi s cal l  

was i nt er cept ed was hi s cel l  phone phot o smoki ng a bl unt .   

Consequent l y,  one does not  have t o di sagr ee wi t h ei t her  Fi nl ey 
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or  De La Paz t o di st i ngui sh t hem f r om t hi s case.   I  not e t hat  

t he Ohi o Supr eme Cour t  r ecent l y t ook a r est r i ct i ve v i ew of  

war r ant l ess cel l  phone sear ches.   See St at e v.  Smi t h,  No.  2008-

1781,  2009 WL 4826991 ( Ohi o,  Dec.  15,  2009)  ( c i t i ng Uni t ed 

St at es v.  Par k,  No.  CR 05- 375 SI ,  2007 WL 1521573 ( N. D.  Cal .  May 

23,  2007) ) .  

V 

¶116 Det ect i ve Bel sha' s af f i davi t  t o suppor t  t he sear ch 

war r ant  i s pr obl emat i c f or  sever al  r easons.   Fi r st ,  i t  shoul d 

not  have cont ai ned di scussi on of  t he pi ct ur es i n t he phot o 

gal l er y.   Second,  i n my vi ew,  i t  shoul d not  have r el i ed upon t he 

i nt er cept ed phone cal l .   Thi r d,  i t  di d not  r ef er  t o t he bl unt  

phot o on t he di spl ay scr een.   Four t h,  t he af f i davi t  i s  ver y 

heavy i n boi l er pl at e par agr aphs t hat  have not hi ng t o do wi t h t he 

sear ch of  a cel l  phone.   Fi f t h,  t he af f i davi t  ser i ousl y mi sl eads 

t he r eader  when i t  says:  " A sear ch of  t he Car r ol l  [ s i c]  r eveal ed 

a cel l ul ar  t el ephone. "   Thi s  passage i mmedi at el y f ol l ows a 

di scussi on of  t he Car r ol l  vehi c l e and mi st akenl y i mpl i es t hat  

t he cel l  phone was t aken f r om t he Car r ol l  vehi c l e.   Si xt h,  t he 

af f i davi t  st at es:  " Your  af f i ant  at t aches and i ncor por at es i nt o 

t hi s af f i davi t  a cr i mi nal  compl ai nt  dat ed May 22,  2006 i n whi ch 

t he t ar get  .  .  .  was obser ved t o be i nvol ved i n act i v i t y  

consi st ent  wi t h dr ug t r af f i ck i ng. "   The af f i davi t  f ai l s  t o 

acknowl edge t hat  t hi s compl ai nt  was di smi ssed bef or e t he 

af f i davi t  was f i l ed and t hat  t he compl ai nt  i nvol ved guns,  not  

" dr ug t r af f i ck i ng. "   The unspoken i mpl i cat i on i s t hat  a per son 
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i s  act i ng " consi st ent  wi t h dr ug t r af f i ck i ng"  i f  t he per son 

possesses a gun.  

¶117 For  al l  t hese r easons,  t he phot os of  t he def endant  

wi t h a f i r ear m shoul d be suppr essed,  or ,  at  a mi ni mum,  t hi s case 

shoul d be r emanded t o t he c i r cui t  cour t  f or  a hear i ng t o 

det er mi ne whet her  t he i nf or mat i on gat her ed f r om i l l egal  sear ches 

and ot her  mi sl eadi ng i nf or mat i on i n t he af f i davi t  i mpr oper l y 

t ai nt ed t he cour t  commi ssi oner ' s deci s i on t o i ssue t he war r ant .   

See Mur r ay v.  Uni t ed St at es,  487 U. S.  533 ( 1988) .  

¶118 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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