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STATE OF W SCONSI N ) I N SUPREME COURT

Kelly J. Harvot,

Plaintiff-Appellant,
FI LED

V.

Solo Cup Co. and Solo Cup Qperating Co., JUL 17, 2009

David R Schanker
Def endant s- Respondent s. Qerk of Supreme Court

APPEAL from a decision and order of the Circuit Court for

W nnebago County, Karen L. Seifert, Judge. Affirmed.

11 DAVID T. PRCSSER, J. This case is before the court
on certification by the court of appeals, pursuant to Ws. Stat.
§ 809.61 (2007-08).% The issues presented exam ne whether there
is aright to jury trial in a civil action to recover danages
under Wsconsin's Famly or Medical Leave statute, Ws. Stat.

§ 103. 10.

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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12 Subsection (13) of that statute reads in part: "Gvil
Acti on. (a) An enployee or the [Dlepartnent [of Wbrkforce
Devel opnment] may bring an action in circuit court against an
enpl oyer to recover danages caused by a violation of sub. (11)
after the conpletion of an adm nistrative proceeding, including
judicial review, concerning the sane violation." Ws. Stat.
§ 103.10(13)(a).

13 The court of appeal s certifies the follow ng
questions: (1) Does the Wsconsin Famly or Medical Leave Act
(WFMLA) confer an inplied statutory right to a jury trial in a
civil action for damages? (2) In the alternative, under the test

set forth in Village Food & Liquor Mart v. H&S Petroleum Inc.,

2002 W 92, 254 Ws. 2d 478, 647 N.W2d 177, does the Wsconsin
State Constitution confer the right to a jury trial in a WMA
civil action for danages?

14 We conclude that the WFMLA does not confer an inplied
statutory right to jury trial in a civil action to recover
damages for a violation of the WWMLA. W further conclude that
Article I, Section 5 of the Wsconsin Constitution does not
afford the right to jury trial in a civil action to recover
damages for a violation of the WMA Consequently, we affirm
the order of the circuit court.

| . BACKGROUND AND PROCEDURAL HI STORY

15 In 1984, Kelly J. Harvot (Harvot) began working for
Hof f master Solo Cup Co. (Hoffnaster) at its production facility
i n OGshkosh. The conpany produces disposable foodservice itens
such as cups, bows, plates, napkins, and placemats. Harvot was

2
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enployed as a full-time stock handler in the shipping
depart nent, driving a forklift. During her tenure, she
devel oped a serious and painful back condition that was
di agnosed as a cervical disk bulge wth noderate to advanced
degenerative changes in the |unbar spine.

16 Harvot's condition worsened in 2005. On January 24,
she was treated by Dr. Lynda Kasper (Dr. Kasper) for back spasns
and was given mld pain nmedication. Harvot m ssed three days of
wor k, whi ch she counted as sick | eave.

17 Har vot was covered by a collective bargaining
agreenent between Hoffnaster and Harvot’s union. Under the
agreenent, union enployees were entitled to six days of sick
| eave per year. These sick days were not reduced when an
enpl oyee took approved nedical |eave under the WM.A Conpany
approval of nedical |eave under the WFMLA was inportant because
unapproved nedical |eave anpbunted to an attendance violation
after the six days of authorized sick |eave had been exhausted.
Hof f master's at t endance policy provi ded for pr ogressi ve
discipline, wup to and including discharge at the fourth
attendance vi ol ati on.

18 By Cctober 2004, Harvot was subject to discharge for
any further attendance violation, including unapproved nedical
| eave.

19 In May 2005, Harvot again sought treatnent from Dr.
Kasper for her back condition. Dr. Kasper prescribed two pain
medi cations and directed Harvot to a pain clinic for further
treat ment. Dr. Kasper retained supervision and responsibility

3
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for Harvot's treatnment and nedication. Because of her
condition, Harvot m ssed work on May 3, 4, and 5. By May 3, she
had only two days of sick |eave remaining under the collective
bar gai ni ng agreenent. For her May 5 absence, Harvot submtted a
medi cal | eave request under the WNMA The request for |eave
was denied because it was filed nore than 15 days after her
absence, meking the request untinely under conpany policy.

10 Nonet hel ess, Harvot put Hoffnmaster on notice of her
health condition when she filed the request for an approved
leave for May 5 because she included a Health Care Provider
Certification signed by Dr. Kasper. In the certification, Dr.
Kasper listed the May 3-5 treatnent dates and indicated that the
treatnment was "ongoing." Dr. Kasper also stated that Harvot's
condition would require intermttent periods of absence that
shoul d be considered nedically necessary.

11 On June 8, 2005, Harvot submtted a request for |eave
for June 22, because she was scheduled to receive an epidura
injection fromthe pain clinic that day. For this request, she
subm tted another Health Care Provider Certification, signed by
Dr. Kasper, which wverified that her appointnment for the
injection was nedically necessary. On June 10, Hoffmaster
approved the request.

12 Harvot was absent from work again on June 11, 2005.
Later in the nonth she requested l|leave for this absence by
submtting another Health Care Provider Certification. Dr.
Kasper signed the certification and indicated that Harvot's June
11 absence was due to her nedical condition. Dr. Kasper nmade

4
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this representation by relying on Harvot's description of her
synptons and her previous treatnent history, but Harvot did not
go to Dr. Kasper's office for exam nation. On July 1,
Hof f mast er approved the June 11 | eave request.

113 Harvot was absent from work on June 22 for the
epidural injection, as previously approved. She was absent on
July 25, August 1, and August 2 as a result of her health
condi ti on. She also was absent on July 26 as the result of a
previously scheduled vacation day. On July 25, Harvot spoke
wth a nurse at Dr. Kasper's office who, in turn, consulted with
Dr. Kasper. Dr. Kasper ordered a refill for one of Harvot's
medi cations, but she did not think it necessary to examne
Harvot at that tinme. On August 1, 2005, Harvot again spoke with
a nurse at Dr. Kasper's office and conplained of severe |ower
back pain and the inability to get up or roll over in bed. Dr.
Kasper, again thinking it unnecessary for a physical
exam nation, reviewed the information and ordered a stronger
pai n nmedi cation for Harvot.

114 Harvot tinmely requested WM.A |eave for her July 25,
August 1, and August 2, 2005 absences. She submtted a nedical
rel ease authorization, which is a standard form Hoffmaster
requi res whenever |leave is requested. Hoffmaster never used the
aut hori zation to contact Dr. Kasper or any of Harvot's other
medi cal providers to obtain nore information related to her
absences.

15 In addition to the nedical release authorization,
Harvot submtted another Health Care Provider Certification on

5
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August 12 that was signed by Dr. Kasper. In the certification,
Dr. Kasper noted that Harvot's last office visit was on June 13,
2005, that Harvot's work absences were taken on an energency
basis, and that Harvot's condition would require her to be
absent fromwork for "separate blocks of tine." Dr. Kasper also
attenpted to contact Hoffrmaster in regard to Harvot's condition,
but her call was never returned.

16 On August 15, 2005, upon arriving at work, Harvot was
informed that her |eave request for July 25, August 1, and
August 2 was being denied and that she was being termnated for
a fourth violation of the conpany's attendance policy. On
August 17, Harvot received a nenorandum from Hoffnaster
officially informng her of its decision to deny her |eave
request for those three days. The nenorandum i ndi cated that the
deni al was based, at least in part, on the fact that Harvot had
not been examned by Dr. Kasper on or around the dates she
requested for | eave. Harvot contacted Hoffrmaster regarding the
menor andum and was given the opportunity to present additional
information to show that her absences were related to an ongoi ng
medi cal condition. Evi dence suggests, however, that Hoffnaster
was not conpletely forthcomng in advising Harvot what
deficiencies in her request materials it wanted her to correct.

117 Harvot quickly submtted copies of her nedical records
and a letter from her treating physician at the pain managenent
clinic. Hof f master refused to accept this information because

it did not indicate that Harvot went to see a doctor on or
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around the days she was absent. As a result, Harvot was
term nated from her enpl oynent.

118 On Septenber 1, 2005, Harvot filed a conplaint with
the Equal R ghts Dvision of the Wsconsin Departnent of
Wor kf orce Devel opnent (the DWD). The conplaint alleged that
Hof f master violated the WFMLA by denying Harvot's | eave request
for her July 25, August 1, and August 2 absences. A hearing was
held on Decenber 20, 2005, and was continued on February 27,
2006, before Adm nistrative Law Judge Larry R Jakubowski . On
Novenber 3, 2006, Judge Jakubowski issued his decision and made

the foll owm ng conclusions of |aw

[ Hof f mast er ] di scrim nat ed agai nst [ Har vot ] by
interfering with, restraining, or denying her the
exercise of a right provided under the [WMA] by
denyi ng her Medical Leave for the absences on July 25,
August 1, and August 2, 2005[,] and by assessing her
penal ti es under the attendance policy and by
term nating her enploynent under its attendance policy
for the absences fromwork on those dates.

Harvot v. Hoffmaster Solo Cup Co., ERD No. 200503272 (DWD, Nov.
3, 2006).

19 Accordingly, Judge Jakubowski ordered that Hoffmaster
conplete the follow ng tasks: (1) cease and desist from further
discrimnation and give training to those enployees responsible
for admnistering WMA requests; (2) anmend its records to
reflect that Harvot was on nedical |eave under the WFM.A on the
three days at issue; (3) renove the fourth attendance violation
from Harvot's records and make a witten offer of reinstatenent

to Harvot, guaranteeing her seniority upon return; (4) make
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Harvot "whole for all lost wages and benefits incurred as a
result of its unlawful discrimnation," and reinburse Harvot for
the interest on such damages at the annual rate of 12 percent;
(5) reinburse Harvot for reasonable attorney fees and costs,
which were calculated to be $14,381.35; and (6) submt a
conpliance order to the DW "detailing the actions that it has
taken to conply wth" Judge Jakubowski's decision and order.
Id.

120 On Novenber 20, 2006, Hoffmaster sought judicial
review of the adm nistrative decision and order under Ws. Stat.
§ 227.53. The petition for review was filed in Wnnebago County
Circuit Court. On January 4, 2007, however, Hoffmaster filed a
request for voluntary dism ssal, and Wnnebago County GCircuit
Judge Scott Wl dt entered an order for voluntary di sm ssal

121 Harvot subsequently filed suit in Wnnebago County
Crcuit Court pursuant to Ws. Stat. 8§ 103.10(13)(a), which as
noted above, provides a private right of action against an
enpl oyer to recover danamges that are caused by violation of the

WEMLA. ?

2 (13) QwviL AcTION (a) An enployee or the
departnment may bring an action in circuit court
agai nst an enployer to recover damges caused by a
violation of sub. (11) after the conpletion of an
adm ni strative proceeding, including judicial review,
concerning the sanme violation.

(b) An action under par. (a) shall be comenced
within the later of the followng periods, or be
barr ed:
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22 In her conplaint, Harvot recited the outconme of the
adm ni strative proceeding and di scussed the sane allegations she
made against Hoffmaster in the admnistrative action. She
demanded a judgnent against Hoffrnaster for the follow ng alleged
damages suffered as a result of the WMA violations: (1) an
award of conpensatory damages; (2) an award of punitive danmages;
(3) "an award of pre- and post-judgnment interest at the nmaximm
legal rate"; (4) an award of costs, disbursenents, and attorney
fees; and (5) an award of "such other and further relief this
[c]ourt may deem just and equitable."?

23 Harvot also denmanded that her damages claim be heard
by a jury.

124 On March 6, 2007, Hoffmaster filed its answer. It
acknowl edged generally that the factual allegations in the
conplaint were true and that the allegations regarding the |egal
violations of the WMA also were true. Hof f mast er, however,

denied that interest, attorney fees, or equitable relief were

1. Wthin 60 days from the conpletion of an
adm ni strative proceeding, including judicial review,
concerni ng the sane violation.

2. Twel ve nonths after the violation occurred
or the departnent or enployee should reasonably have
known that the violation occurred.

Ws. Stat. § 103.10(13).

® During oral argument to this court, when asked to describe
what damages Harvot is seeking in the civil action considering
that she was "made whole"” by the admnistrative action, her
attorney responded that she would be seeking conpensatory
damages for past and future pain and suffering and possibly
punitive sanctions agai nst Hof f master.
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avai lable for Harvot's claim It also asserted an affirmative
defense and argued that the damages sought in the |egal action
were already awarded to Harvot in the admnistrative action, and
"[t]herefore, she may not recover any damages for these anounts
in the present action.” To support this argunent, Hoffmaster

cited Butzlaff v. Wsconsin Departnent of Health and Famly

Services, 223 Ws. 2d 673, 590 NNW2d 9 (C. App. 1998).

125 Hoffmaster also filed a notion to strike Harvot's jury
request, claimng that the WM.A does not create a right to a
jury trial and that no right exists by virtue of Article 1,
Section 5 of the Wsconsin Constitution. In its supporting
brief, Hoffmaster argued that no right to a jury trial exists in
the statute, and therefore, if Harvot does have that right, it
must be found in the Wsconsin Constitution. Hof f mast er
contended that Harvot's claim did not exist at comon law in
1848 and therefore did not satisfy the test this court set out

in Village Food. It sunmmarized its position as follows: "The

WFMLA creates new rights for enployees which did not exist under
the comon |aw 160 years ago. In 1848, enployees had no conmon
law right to protected leave for famly or medical energencies.
They al so had no common |law right to challenge a discharge which
violated Wsconsin's public policy." Therefore, Hoffmaster
concl uded, Harvot did not have a constitutionally based right to
ajury trial

126 Harvot carefully briefed her response to Hoffmaster’s

nmotion. Her argunents are discussed infra.

10
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127 Hoffnaster's nmotion to strike Harvot's denand for a
jury trial was heard on June 8, 2007, before Wnnebago County
Crcuit Judge Karen L. Seifert. Judge Seifert granted the
notion, stating as follows: "Both sides did a wonderful job of
arguing the case; but based on the review and the argunents you
made today, | don't find that the statute expressly allows a
jury trial. [I'"mnot convinced that there is an inplied right to
it."

28 Judge Seifert also rejected Harvot's constitutional
argunent saying that she did not find anything in conmon |aw at
the tinme the Wsconsin Constitution was adopted that was
"anywhere close to the case at hand." Judge Seifert set forth
her decision in an order on June 15, 2007.

129 Harvot filed a petition for Ileave to appeal the
circuit court's order. On July 11, 2007, the court of appeals
granted the notion "to address an issue of first inpression and
one involving the right to a jury trial." Thereafter, the court
of appeals certified two issues to this court with the foll ow ng

expl anat i on:

Whet her the WFMLA creates an inplied right to a
jury trial is a novel and inportant question. This is
particularly pressing because the federal FM.A cases

denonstrate that jury trials are often afforded. I n
the alternative, whether the WMA is an essential
count er part to common law | abor standards and
enpl oynent | aw has never been addressed. A deci sion
by the supreme court will develop and clarify the |aw,

assuring that the constitutional right to a jury trial
is not inconsistently interpreted. A pronouncenent of
the law in this regard will have w despread inpact on
WFMLA actions throughout the state. For these

11
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reasons, we respectfully request that the suprene
court accept certification of the issue.

130 On August 15, 2008, we accepted the follow ng issues

certified by the court of appeals:

1. Does the . . . WWMA, Ws. Stat. § 103.10,
confer an inplied statutory right to a jury trial in a
civil action for damages?

2. In the alternative, under the test set forth
in Vill age Food[ ], does the Wsconsin State
Constitution confer the right to a jury trial in a

WFMLA civil action for damages?
1. STANDARD OF REVI EW
131 W& review both issues presented in this appeal de
novo. First, deciding whether the WFMLA "confer[s] an inplied
statutory right to a jury trial in a civil action for damages"
requires that we interpret Ws. Stat. § 103.10. Statutory
interpretation presents a question of law that we review de

novo. M nuteman, Inc. v. Alexander, 147 Ws. 2d 842, 853, 434

N. W2d 773 (1989).

132 Second, deci di ng "[wW het her t here IS a
constitutionally guaranteed right to a jury trial for a
particul ar cause of action requires us to interpret a provision
of the state constitution, which we do independently of the

| ower courts.”™ Village Food, 254 Ws. 2d 478, 97 (citing State

v. Gty of OGak Creek, 2000 W 9, 1918, 232 Ws. 2d 612, 605

N. W 2d 526).
[11. DI SCUSSI ON
133 Harvot argues that the circuit court's decision was

erroneous for two reasons: first, the structure of the WNMA

12
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inplicitly signifies the legislature's intent to provide a jury
trial for civil |litigants pursuing danmages under Ws. Stat.
8 103.10(13); second, Article 1, Section 5 of the Wsconsin
Constitution preserves a litigant's jury trial right in a civi
action for danmages under the WM.A.

1834 W will di scuss these argunents in turn after
exam ni ng the WFM_A
A Enpl oyee Ri ghts Under the WFM_LA

135 The Wsconsin Famly or Medical Leave Act was adopted
by the legislature in 1988 and took effect on April 26 of that
year. 1987 Ws. Act 287. It has been anended several tines
since its adoption. The WFMLA preceded the federal Famly and
Medi cal Leave Act (FMLA), which was enacted on February 5, 1993,
with an effective date of August 5, 1993. See The Famly and
Medi cal Leave Act of 1993, Pub. L. No. 103-3, 107 Stat. 6.

136 Wsconsin enployees who have "been enployed by the
sane enployer for nore than 52 consecutive weeks and who worked
for the enployer for at least 1,000 hours during the preceding
52-week period," Ws. Stat. 8§ 103.10(2)(c), are eligible to take

defined anounts of unpaid |eave time each year for either famly

13
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or nedical leave,’ see Ws. Stat. § 103.10(3)-(4). If an
eligible enployee takes |eave, she is entitled to her previous
position, or an equivalent position, upon returning to work,
including restoration of benefits and seniority. See Ws. Stat.
8§ 103.10(8)-(9).

137 "No person may interfere with, restrain or deny the
exercise of any right provided under" the WMA. Ws. Stat.
8§ 103.10(11)(a). If an enployee's WM.A rights are violated,
she may file a conplaint with the DAD within 30 days. See Ws.
Stat. § 103.10(12)(b). The DWD nust investigate the conplaint

and attenpt to resolve the matter with the parties. 1d. If the

* An enpl oyee may take family |eave for any of the follow ng
three reasons: (1) "The birth of the enployee's natural child,
if the leave begins within 16 weeks of the child' s birth"; (2)
"The placenent of a child with the enployee for adoption or as a
precondition to adoption under s. 48.90(2), but not both, if the
| eave begins within 16 weeks of the child s placenment”; and (3)
"To care for the enployee's child, spouse or parent, if the
child, spouse or parent has a serious health condition.” Ws.
Stat. § 103.10(3)(b). The enployee mnust schedule |eave tine
with his enployer "after reasonably considering the needs of his
or her enployer.” Ws. Stat. 8§ 103.10(3)(c).

An enployee also my schedule nedical |eave tine as
medi cally necessary,” Ws. Stat. 8§ 103.10(4)(c), if the enpl oyee
"has a serious health condition which nakes the enpl oyee unabl e
to perform his or her enpl oynent duties, " Ws. St at .
§ 103.10(4)(a) (enphasis added).

As used in both subsections, [s]erious health condition
means a disabling physical or nental illness, injury, inpairnment
or condition involving any of the following: 1. Inpatient care
in a hospital, . . . nursing home, . . . or hospice. 2.
Qut pat i ent care t hat requires cont i nui ng t reat ment or
supervision by a health care provider.” Ws. St at .
§ 103.10(1)(9).

14
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matter is not resolved and the DWD finds probable cause for a
violation, a hearing wll be held within 60 days of the DW s
recei pt of the conplaint. 1d. The DW is directed to issue its
decision and order wthin 30 days after the hearing. Ws. Stat.
§ 103.10(12)(d).

138 If the DW decides that the enployer violated an
enpl oyee's rights under the WFMLA, it may "order the enployer to
take action to renmedy the wviolation, including providing
requested famly |leave or nedical | eave, reinstating an
enpl oyee, providing back pay accrued not nore than 2 vyears
before the conplaint was filed and paying reasonable actual
attorney fees to the conplainant.” I|d.

139 Wthin 60 days of the conpletion of the adm nistrative
action, including judicial review of that action, either the
conplainant or the DAD may bring a civil action in circuit court
agai nst the enployer to recover damages caused by the sane WFMLA
violation that was established previously in the admnistrative
proceeding. See Ws. Stat. § 103.10(13).

B. Claimed Statutory Right to Jury Trial

40 There is no explicit statutory right to a jury trial
for civil actions under 8§ 103.10(13). This is acknow edged by
Har vot . She cl ai s, however, t hat "[e]l]ven though the
| egi sl ature did not expressly provide for a jury trial right in
the actual words of the WMA, they created such right sub
silentio."

41 Harvot makes several argunents to support this
proposi tion. First, unlike many Wsconsin statutes, the WMA

15
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does not expressly |imt a civil litigant to a bench trial.
Harvot cites several provisions scattered throughout the

Wsconsin Statutes that explicitly require the circuit court to

hear the mtter "without a jury." See, e.g., Ws. Stat.
88 5.90(3), 9.01(7)(b), 62.50(21), 66. 1337(4) (b), 76.08(1),
125.12(2)(d), 174.11(2)(d), 227.57(1), 289.95(2)(c),

302.114(5)(b), 801.08(1), and 971.14(4)(b).° Harvot asserts
that, because there is no express limtation on the right to a
jury in the WMA, "one can reasonably infer that the
| egislature intended for a danmges action under Ws. Stat.
8§ 103.10(13) to be triable to a jury."

42 Second, Harvot reasons that such an inference may be
drawmn from the "renedial scheme of the WM.A " which "provides
sufficient indicia of legislative intent on the node of trial in
a civil damages action under the WMA." She points to the
statute's distinction between the availability of equitable
relief under Ws. Stat. 8§ 103.10(12)(d) and the availability of
| egal damages under Ws. Stat. 8§ 103.10(13). According to
Harvot, the distinction "provides material insight into the
| egislature's intent to furnish the right to a jury trial in a
civil action for damages under the WFMLA."

143 Harvot supports her reading of the statute by relying

on federal court interpretations of the federal FMA. Har vot

® To illustrate, Ws. St at . § 227.57(1), relative to
j udi ci al review under the Admnistrative Procedures Act,
provi des that review "shall be conducted by the court w thout a

jury.”

16
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clains that, although the federal FM.A does not contain an

express jury trial right, "virtually every federal court that
has examned the . . . issue under the federal counterpart of
the WFMLA has favored Harvot's position." She points especially

to the holding of the Sixth Crcuit Court of Appeals in Frizzel
v. Southwest Modtor Freight, 154 F.3d 641, 642-43 (6th Cr.

1998), which found an inplied right to a jury trial under the
federal FMLA. The Sixth Grcuit made its decision, according to
Harvot, based upon "the structure of the federal FMLA's renedi a
provisions that provide for 'damages' and additionally for
"equitable relief.""™ Harvot relies upon the follow ng statenent
from Frizzell: "[T]he structure of the FMA s renedial
provi sions indicates that Congress intended to create a right to
a jury. . . . The distinction between 'damages' and 'equitable
relief' reflects Congress's intent to nake juries available to
plaintiffs pursuing renedies [for 'dammges'] . . . ." Id. at
643.

44 Third, Harvot clainms that Wsconsin tribunals have
relied on this same distinction to determne whether there is a
right to a jury trial under Wsconsin's Open Housing Act. Her

argunent is that in Metropolitan M| waukee Fair Housing Counci

v. Goetsch, ERD No. 9051656 (LIRC, Dec. 6, 1991), the Labor &

| ndustry Review Conm ssion (LIRC refused to award the
Metropolitan M| waukee Fair Housing Council conpensatory danages
because of concern that "an admnistrative tribunal [awarding]
| egal damages w t hout a jury could abridge a party's
constitutional right to a jury trial." She then notes that,

17
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after Goetsch, the legislature anmended the Open Housing Act to
make available both an admnistrative action under Ws. Stat.
§ 106.50(6) and a civil action under Ws. Stat. § 106.50(6m.

Harvot quotes the follow ng passage from Hunphrey v. Confort

Inn, ERD No. 9203044 (LIRC, Sept. 6, 1994) to illustrate how

LIRC interpreted the |egislation:

After a charge is filed under the amended Open Housi ng
Act either party may elect to have the clains asserted
in that charge decided in a civil action in lieu of an
adm ni strative hearing. Therefore, the parties are
guaranteed a right to trial by jury and may obtain
such a trial

(Enphasi s added by Harvot.) Harvot concludes that "[i]f parties
are guaranteed a jury trial in Open Housing clains based on the
remedi al statutory schene that alnost mrrors that of the WMA,
so too should parties to WFMLA cl ai ns. "

45 We are not persuaded by these argunents. The statute
is silent on a party's right to a jury trial under Ws. Stat
§ 103.10(13). A judicial determnation that a party has a

constitutional right to a jury trial in a civil action is quite

different from a judicial determnation that the Wsconsin
Legi slature intended such a right but inadvertently neglected to
provide it in the statute.

46 The court has held that, "[f]or new statutory schenes,
the legislature retains the flexibility to create an appropriate
fact-finding procedure—+ncluding the right to a jury trial—f

the legislature finds it appropriate.” Village Food, 254

Ws. 2d 478, 9114 (citation omtted); see also Bergren V.

Staples, 263 Ws. 477, 483, 57 NW2d 714 (1953) ("[I]t is
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conpetent for the legislature when it provides a new renmedy, to
prescri be the procedure by which the remedy nmay be enforced.");

Bentley v. Davidson, 74 Ws. 420, 424, 43 N W 139 (1889) ("It

is conpetent for the legislature, when it gives a new renedy, to
prescribe the procedure by which the renedy may be enforced. It
may prescribe a purely equitable or a purely |legal procedure, or
it my blend the two . . . ."). Unless it is sonehow
constrained by the constitution, the legislature is free to
choose whether a statutory cause of action is subject to a jury

trial. See Village Food, 254 Ws. 2d 478, 114. For nore than

20 years, the legislature has not done so with respect to WFMLA
damages cl aim

147 Qur precedent suggests that, when a statute is silent
wth regard to the right to a jury trial, no jury trial 1is
required unless the right is preserved by Article I, Section 5

of the Wsconsin Constitution. See id., 91113-14; Bekkedal .

City of Viroqua, 183 Ws. 176, 192-93, 196 N W 879 (1924);

State v. Aneritech Corp., 185 Ws. 2d 686, 698, 517 N W2d 705

(Ct. App. 1994).

148 In Bekkedal, after determning that the constitution
did not preserve the right to a jury trial in a dispute
involving tax assessnments by a municipality, the court stated

that "unless the statute itself nmakes provision for a jury
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trial, the parties are not entitled thereto." Bekkedal , 183

Ws. at 192 (enphasis added).?®
149 This principle was reaffirned in Aneritech, where the

court of appeals stated the foll ow ng:

[T]here is no dispute that in 1848, the State had no
right to commence a civil suit to collect forfeitures
for deceptive advertising or violation of t he
[ Wsconsin Consuner Act]. Thus, any right to a jury
trial would be by legislative grant rather than
constitutionally protected. But as the State
concedes, neither [statute] specifically provides for
a jury trial to determne a party's liability. Nor
are there any references to [the pertinent statutes]
in any procedural statutes which permt parties to
request a jury. Therefore, we conclude that the trial
court correctly granted Aneritech's notion to strike
the demand for a jury.

Aneritech, 185 Ws. 2d at 698 (enphasis added). Simlarly,

Village Food inplies that, whenever a statute "is silent wth

respect to the right of a jury trial,” we turn to the

constitution and the Village Food test governs. C. Village

Food, 254 Ws. 2d 478, 49112-14 (noting that its "test will not

result in affording the right to a jury trial in all statutory

® Bekkedal v. City of Viroqua, 183 Ws. 176, 192, 196 N W
879 (1924) cited Stilwell v. Kellogg, 14 Ws. 499 (*461), 504
(*465) (1861), where the court nade the foll ow ng statenent:

The constitution provides that the "right of trial by

jury shall remain inviolate,”™ which evidently had
reference to the condition of the law as it existed
when the constitution was adopted. |It, therefore, did
not preserve it as a matter of right, in those cases

which, by the law and practice then existing, were
submitted entirely to the judgnent of the court.

(Gtation omtted.)
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actions in which the legislature is silent with respect to the

right of a jury trial") (enphasis added).

150 Asking this court to discover an inplied statutory
right to trial by jury in situations where the |egislature has
not prescribed such a right and where the constitution does not
afford such a right would open a can of worns. Statutes vary
wi del y. Ad hoc judicial discovery of inplied statutory rights

to trial by jury would not yield a neaningful |egal test that

could carry over from case to case. It would instead invite ad
hoc argunment whenever the statutes are silent. This woul d not
be desirable. If the legislature wants to provide a right to

trial by jury in new causes of action, it has broad power to do
so.

51 Even if we were to entertain the notion of an inplied
statutory right, we would easily distinguish the Frizzell case
interpreting f eder al I aw. The Frizzell deci si on IS
di sti ngui shabl e because the federal FM.A is distinguishable from
the WFMLA. The Frizzell decision explains that an enpl oyee who
violates 29 U S.C. § 2615 (2006) shall be liable to any eligible

enpl oyer affect ed:

A for damages . . . and

B. for such equitable relief as my be
appropriate, including enploynent, reinstatenment, and
pronoti on.

29 U.S.C. § 2617(a)(1).

" All subsequent references to the United States Code are to
t he 2006 version unless otherw se indicated.
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52 Subsection (a)(2) then provides the foll ow ng:

An action to recover the danmmges or equitable
relief prescribed in paragraph (1) may be maintained
agai nst any enployer (including a public agency) in
any Federal or State court of conpetent jurisdiction
by any one or nore enployees for and in behalf of —

(A) the enpl oyees; or

(B) the enployees and other enployees simlarly
si tuat ed

29 U S.C 8§ 2617(a)(2) (enphasis added).

153 Frizzell observes, "The distinction between 'danages
and 'equitable relief' reflects Congress's intent to nmake juries
available to plaintiffs pursuing renedies that fall wunder
section 2617[(a)](1)(A) [nanely, damages], while leaving it to
the judge to determne whether equitable relief is warranted
under section 2617[(a)](1)(B)." Frizzell, 154 F.3d at 643.

154 There are three nmmjor distinctions between the FMA
under federal |aw and the WMA under state |aw First, the
Sevent h Anendnment has been nore broadly interpreted than Article
|, Section 5 of the Wsconsin Constitution in cases involving

statutory rights and clains. In Curtis v. Loether, 415 U S

189, 194 (1974), the Suprene Court held that "[t]he Seventh
Amendnent [right to civil jury trial] does apply to actions
enforcing statutory rights, and requires a jury ¢trial upon
demand, if the statute creates legal rights and renedies,
enforceable in an action for damages in the ordinary courts of

| aw. " See also Lorillard v. Pons, 434 U S 575, 583 (1978);

Grayson v. Wckes Corp., 607 F.2d 1194, 1196 (7th Cr. 1979).
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This broad interpretation of the Seventh Amendnment colors the
interpretation of federal statutes.

155 Second, while a plaintiff-enployee under the federal
FMLA may file an action to recover damages "in any Federal or
State court of conpetent jurisdiction,” 29 US C 8 2617(a)(2),
a defendant-enployer will have a right to litigate the threshold
question of whether it violated 29 U.S.C. § 2615.% Under Ws.
Stat. 8§ 103.10, a Wsconsin enployer has no right to ask a jury
to determne whether it violated the WMA Thus, wunder the
FMLA, the right to trial by jury is valuable to both enployers
and enpl oyees; under the WFMLA, the right to trial by jury would
| argely benefit enployees, as enployers would be defendants in
damage-suit jury trials where their liability had already been
determ ned adm nistratively.

156 Third, 29 US.C 8 2617(a)(1) (A specifies what

damages are available to enpl oyees. Consequenti al damages are

8 See, e.g., Seventh Circuit Proposed Pattern Famly and
Medi cal Leave Act Jury Instructions, 2. a. (2008) ("This
instruction (or a variant of it) is intended to cover cases in
which the plaintiff's right to FMA leave is alleged to have
been denied or otherwise interfered wth."); Eleventh Grcuit
Pattern Jury Instructions (Cvil Cases), 8 1.8.1 Substantive
Clainms and Retaliation Clains, at 180 (2005) ("In this case the
Plaintiff clainms that the Defendant violated a federal |aw known
as the Famly and Medical Leave Act. . . . The Defendant denies
that it violated the Act in any way and asserts that [describe
the Defendant's theory of defense]."”) (bracketed |anguage in
original).
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not available,® and punitive damages are not available.'® In
Wsconsin, it is not entirely clear what "danages caused by a
violation of sub. (11)" neans, and what |limtations on damages,
if any, may apply.

57 Thus, if Harvot is entitled to seek consequential and
punitive damages in state court, she wll be seeking danmages
that she would not be entitled to seek under the federal FMA.
A jury would be asked to decide on those danmages after

Hof fraster's violation had been determ ned and after substantia

damages had al ready been awarded. See supra, 118-19, 21-22.

158 Harvot has not pointed to any legislative history in
W sconsin that supports |egislative contenplation of a right to
jury trial. This contrasts with the |legislative history of the

f ederal FM_A. See Frizzell, 154 F.3d at 644. W al so note that

the state and its nunicipalities are covered by the WM.A.  See
Butzlaff, 223 Ws. 2d at 682-83. Thus, we think it sonmewhat
unlikely that the legislature intended to give juries the right
to inpose punitive damages for WMA violations against the

state and ot her W sconsin governnents.

® Harley v. Health Or. of Coconut Creek, Inc., 518 F. Supp.
2d 1364 (S.D. Fla. 2007); Johnson v. Georgia Television Co., 435
F. Supp. 2d 1237 (N.D. Ga. 2006); Beebe v. WIIlians Coll ege, 430
F. Supp. 2d 18 (D. WMass. 2006); Canterbury v. Federal-Mqgul
Ignition Co., 418 F. Supp. 2d 1112 (S.D. lowa 2006); Sheaffer v.
County of Chatham 337 F. Supp. 2d 709 (M D.N C. 2004); Knussman
v. State, 65 F. Supp. 2d 353 (D. M. 1999); Lloyd v. Wom ng
Val l ey Heal thcare Sys., Inc., 994 F. Supp. 288 (MD. Pa. 1998).

0 Collins v. OSF Healthcare Sys., 262 F. Supp. 2d 959 (C.D
I11. 2003); Keene v. Rinaldi, 127 F. Supp. 2d 770 (MD.N C
2000).
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159 Harvot's reliance on the Open Housing Statute works
agai nst her as well. Wsconsin Stat. 8§ 106.50(6m(a) reads as

follows: "Any person alleging a violation of sub. (2), (2m, or

(2r), including the attorney general on behalf of an aggrieved
person, nmay bring a civil action for injunctive relief, for
damages, including punitive danmages, and, in the case of a

prevailing plaintiff, for court costs and reasonable attorney
fees.™ W have been directed to no published opinion
recognizing trial by jury wunder this statute. The statute
refers specifically, in paragraph (c), to the court's power to
i ssue a permanent or tenporary injunction or restraining order

and the court's power to order other relief "that the court

considers appropriate, including nonetary damages, actual and
punitive." Ws. Stat. 8 106.50(6m (c) (enphasis added). I n any
event, as the Hunphrey decision recognized, a civil action would
be "in lieu of an admnistrative hearing,” not a civil action
wth a jury trial after liability was determined in an

adm nistrative hearing without a jury. See Hunphrey, ERD No.

9203044.

60 In sum we are not only unpersuaded by the argunent
for an inplicit statutory right to trial by jury but also
concerned about the new precedent that would be created by such
a holding for situations in which the legislature has been

sil ent.
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C. Cl ai med Constitutional Right to a Jury Trial

61 We turn now to Harvot's contention that she has a
constitutional right to trial by jury to determ ne damages for
her WFMLA claim

162 Article 1, Section 5 of the Wsconsin Constitution

reads, in relevant part, as follows: "The right of trial by jury

shall remain inviolate, and shall extend to all cases at |aw

Wi thout regard to the anobunt in controversy . . . ." (Enphasi s
added.) This constitutional provision preserves the right to a

civil jury trial' "as it existed at the tine of the adoption of

1 See State v. Schweda, 2007 W 100, 17, 303 Ws. 2d 353,
736 N.W2d 49; Dane County v. MGew 2005 W 130, 1913, 285
Ws. 2d 519, 699 N W2d 890; Bennett v. State, 57 Ws. 69, 74,
14 N.W 912 (1883).

The right to a jury trial in crimnal cases is governed by
Article |, Section 7 of the Wsconsin Constitution. Schweda,
303 Ws. 2d 353, 1917.

The Seventh Anmendnent to the U S. Constitution does not
apply in state courts. See Village Food, 254 Ws. 2d 478, 197
n.3 (citing Pearson v. Yewdall, 95 U S. 294, 296 (1877)).
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the constitution in 1848." Town of Burke v. Cty of Madison, 17

Ws. 2d 623, 635, 117 N.W2d 580 (1962).1%?

163 Qur recent precedent firmy establishes a two-pronged
test that governs the constitutional analysis regardi ng whether
a particular statutory cause of action includes the right to a

jury trial. See Village Food, 254 Ws. 2d 478, 49111, 14, 16;

see also State . Schweda, 2007 W 100, 1920-21, 303

Ws. 2d 353, 736 NW2d 49; McGew, 285 Ws. 2d 519, 1118-109.

64 A party has a constitutional right, under Article I,
Section 5, to have a statutory claimtried to a jury "when: (1)
the cause of action created by the statute existed, was known,
or was recognized at common |law at the tine of the adoption of
the Wsconsin Constitution in 1848 and (2) the action was

regarded at law in 1848." Village Food, 254 Ws. 2d 478, 111

Al though "[t]his court has been unaninmous in concluding that the

Village Food test is the correct test to apply in determ ning

whet her a cause of action gives rise to a constitutional right

12 see also McGew, 285 Ws. 2d 519, 91Y15-16, 18; Village
Food, 254 Ws. 2d 478, 710 ("[Non-statutory causes of action at
law, where a jury trial was guaranteed before the passage of the
state constitution, would continue to have a guaranteed right to
a jury trial attached even after the passage of the
constitution."); Bekkedal, 183 Ws. at 192 ("From an early day
it was held that the constitutional provi sion preserving
inviolate the right of trial by jury preserves that right
inviolate as it existed at the tinme of the adoption of the
constitution."); Gaston v. Babcock, 6 Ws. 490 (*503), 494
(*506) (1857) ("Again, this clause of the constitution provides
that the right of trial by jury shall remain inviolate. W
suppose this expression nust have reference to the state of the
| aw as it exi st ed at t he formation of t he
constitution . . . .").
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to a jury trial," the application of the test to particular
causes of action "has not occasioned simlar consensus."
Schweda, 303 Ws. 2d 353, 921.

165 Most of our disagreenent in applying the Village Food

test relates to the first prong. For instance, the court in

Village Food split four-to-three over whether a civil action for

damages caused by a violation of the mnimm mark-up |law for

gasoline satisfied the first prong of the test. See Vill age

Food, 254 Ws. 2d 478, 1133- 36. The mjority rejected
conparisons to "business fraud, and torts such as cheating,
fraud, deceit, and business slander"” but concluded that the
common law unfair trade practices of forestalling the market
regrating, and engrossing were "of the same 'nature'" as the
cause of action under the mninmm mark-up |aw. Id., 1123-25,
27, 31. The majority reasoned that "[t]hese offenses are
clearly forerunners of nodern unfair trade practice statutes, as
each involves the prohibition of deliberate manipulation of
mar ket prices by a market participant in a controlled market."
1d., 127.

166 On the other hand, Justice Jon P. WIcox, joined by
Justices N Patrick Crooks and Diane S. Sykes, was concerned
that the majority's application of the first prong was too
broad. 1d., 136 (Wlcox, J., concurring in part, dissenting in
part). Specifically, Justice WIlcox nade the follow ng

observati ons:

These offenses [of forestalling, regrating, and
engr ossi ng] are certainly forerunners of noder n
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antitrust and wunfair trade practice statutes in
general, as each involves the artificial manipulation
of market factors by a narket participant. However,
they are only simlar to the present cause of action
in that general sense.

The sinple fact that the present cause of action
i nvol ves behavior that affects market prices is, in ny
opinion, sinply not sufficient to show that the pre-
1848 clains were substantially codified in a form as
they existed then. In essence, the majority's hol ding
is that the nere classification of the cause [of]
action as an "unfair trade practice” is enough to
constitutionally guarantee the right to a jury trial.
This not only goes against our precedent, but
essentially renders the test a nullity, as present
causes of action of all sorts assessed under this test
will only have to be conpared generally to past causes
of action in order to invoke the constitutional
protection to a trial by jury.

Id., 9741, 46 (Wlcox, J., concurring in part, dissenting in
part).

167 The disagreenent over application of the first prong
continued in MG ew, where the defendant sought a 12-person jury
in his trial for speeding. MGew, 285 Ws. 2d 519, 911-2; see
also Ws. Stat. § 346.57(4)(h). A majority of four justices

concluded that the defendant had a constitutional right to a
jury trial. MGew, 285 Ws. 2d 519, 113 n.2 (lead opinion), 70
n.1 (Bradley, J., concurring). The lead opinion did not agree
Id., 13 (lead opinion).

168 The majority's conclusion regarding the first prong of

the Village Food test was that general "laws of the road"!® in

13 The specific "law of the road" the majority of the court
utilized for conparison reads as foll ows:
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exi stence in 1848 were "predecessors to the 'rules of the road
viol ations recognized today," such as speeding. Id., 9160
(Bradley, J., concurring), 74 (Butler, Jr., J. dissenting).
"Rather than narrowy focusing on each individual violation,"
the majority of the court "broaden[ed] its lens to focus on
violations of the 'rules of the road.'" 1d., 157 (Bradley, J.,
concurring). By contrast, the I|ead opinion focused nore
narromly on whether a speeding offense was in existence in
1848, not sinply a statute ordering a vehicle to "keep to the
right side of the road." See id., 130 (lead opinion).

169 More recently, in Schweda, the court split four-to-
three with regard to whether a defendant charged with violating
a nunber of waste disposal regulations had a constitutional

right to a jury trial. See Schweda, 303 Ws. 2d 353, 113, 57

(Prosser, J., concurring in part, dissenting in part). The

majority rej ected t he def endant' s contention t hat t he

Whenever any persons shall neet each other on any
bridge or road, travelling with carriages, waggons,
sl eds, sleighs, or other vehicles, each person shall
seasonably drive his carriage or other vehicle to the
right of the mddle of the travelled part of such
bridge or road, so that the respective carriages, or
ot her vehicles aforesaid, may pass each other wthout
i nterference.

Ws. Stat. ch. 33, 8 1 (1849). As Justice Louis B. Butler, Jr.
noted, "In 1849, 'seasonably' was understood as neani ng not done
rashly or in haste.” MGew, 285 Ws. 2d 519, 975 (Butler, Jr.,
J., dissenting).

Y 1n MGew all seven justices rejected the conparison of

speeding to comon |aw nui sance as being too broad. See id.
125 (I ead opi nion).
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environnental regulatory violations being charged against him by
the state were "anal ogous to conmmon |aw nuisance clains." |d.

192, 14. Wile the nmgjority noted that "[t]here is no question
that nodern environnmental law finds its roots in comon |aw
nui sance," id., 931, it refused to analogize the broad common
| aw cl aim of nuisance to contenporary environnental regulations,

id., 940. The mpjority justified its conclusion on the fact
that common |aw nuisance required a showing of harm whereas
harm was not an elenent in the environnental regulations at
issue. Id., 942 ("Thus, where such a vital aspect of a common
| aw nui sance cause of action, i.e., harm 1is not part of a
contenporary cause of action, it is our determnation that the

two are not sufficiently analogous to pass the first prong of

the Village Food test.").

170 Article |, Section 5 of our constitution reads, in
part, as follows: "The right of trial by jury shall remain
inviolate, and shall extend to all cases at law . . . " |

this provision were interpreted to read, "The right of trial by

jury . . . shall extend to all cases at law," this court would

concentrate on whether the nodern statutory cause of action at

issue is "at |aw

However, our precedent directs us to |ook
backward to the tinme of statehood with respect to both prongs in

the Village Food test. This makes application of Article 1,

Section 5 difficult to apply in statutory causes of action,
where it is disputed whether a simlar cause of action "existed,

was known, or was recognized at conmmon law at the tine of the
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adoption of the Wsconsin Constitution in 1848." Vill age Food

254 Ws. 2d at 478, {11

171 Returning to the first prong, the mgjority in Village
Food borrowed a word from the court of appeals decision in
Aneritech. The word was "counterpart.” Having established its

two-part or two-pronged test, the court stated the foll ow ng:

The cause of action under the Unfair Sales Act
involves allegations of a simlar unfair trade
practice [nanely, "selling below cost"] . . . . The
fact that the type of unfair trade practice prohibited
at common law differs slightly in its means from the
unfair trade practice prohibited under the Unfair

Sales Act is . . . an insufficient di st i ngui shi ng
characteristic to restrict a jury trial in this case.
They are essentially "counterpart[s]" in conbating
unfair trade practices. See Aneritech, 185 Ws. 2d at
697.

I d., 928 (enphasis added).
172 We believe it would be hard to show that a nodern

statutory cause of action is essentially the counterpart of a

cause of action existing in 1848 if the two causes of action do
not share a simlar purpose. Hence, conparing the purpose
underlying the nodern statute to the purpose underlying its
all eged conmmon |aw counterpart will be helpful in applying the

first prong of the Village Food test. See Schweda, 303

Ws. 2d 353, 134; MGew, 285 Ws. 2d 519, 9174-76 (Butler, Jr.,
J., dissenting); Village Food, 254 Ws. 2d 478, 127.

173 To illustrate, in Village Food, the purpose underlying

both the mninmum mark-up law for gasoline and the common [|aw
causes of action of forestalling the market, regrating, and

engrossing was to prevent "deliberate manipulation of market
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prices by a market participant in a controlled market." Village
Food, 254 Ws. 2d 478, 127. In McGew, the contenporary rules
on speeding and the common law "laws of the road" were designed
for the same basic purpose: to facilitate safe and expeditious

travel on the roadways. See, e.g., MGew 285 Ws. 2d 519,

M974-76 (Butler, Jr., J., dissenting). In Schweda, a mgjority
of the court appeared to find that comon |aw nuisance and

nodern environnental regul ations did not have the sanme purpose:

Here, the causes of action are not essentially
counterparts to the public nuisance actions that
exi sted at common | aw. A cause of action for public
nui sance requires a showing of substantial and
unreasonable harm to interests in the wuse and

enjoynent of [|and. Under historic comon |aw
nui sance, a party should not seek recovery until an
actual nuisance has been commtted, or at all events
until it is quite clear that the [conduct] wll

inevitably result in a nuisance. Moder n envi ronment a
regul atory |laws, however, regulate nore subtle and
attenuated harns than the common |aw of nui sance does;
a land use that creates a comon |aw nui sance is thus
likely to be an a fortiori violation of statutory
environmental | aw.

Schweda, 303 Ws. 2d 353, 135 (internal citations and quotations
omtted) (alteration in original).

174 Having said that, we think the court's decision in
Schweda represents a narrowed application of the test in Village

Food.

175 In Village Food, the defendant was charged wth

violating the minimum mark-up laws in the sale of notor vehicle

fuel. Village Food, 254 Ws. 2d 478, 111, 3. A conpetitor

clained that the defendant had violated the |aw on 103 different
occasi ons. Id., 93. The conpetitor sought $2,000 in danmages
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for each violation and for each day of continued violation.
Id., f4. The defendant sought to present its defense to a jury.
Id., 113-4. In these circunstances, the court rendered a broad
readi ng of the constitution.

176 In MGew, the defendant was convicted of speeding by
a 6-person jury. MGew, 285 Ws. 2d 519, ¢7. He argued that
he had a constitutional right to a 12-person jury. 1d., 2. A
majority of justices ruled that MGew had a constitutional
right to a jury but only one justice concluded that MG ew had a
right to a jury of 12. See id., 193 n.2 (lead opinion), 70 n.1
(Bradley, J., concurring), 72 (Butler, Jr., J. dissenting).
Thus, the court essentially preserved the status quo.

177 In Schweda, a defendant asked for a jury trial on the
state's conplaint of nultiple violations of environnenta
regul ati ons, Schweda, 303 Ws. 2d 353, 11, resulting in
forfeiture of $219,120 plus other costs, totaling $365,373. 54,

id., 9186, 86 n.12 (Prosser, J., concurring in part, dissenting

in part). The court was unani nous that sone of the violations
had no pertinent counterpart at common | aw. See, e.g., id.,
157. It was divided on others. | d. The majority opinion

anounted to a narrower interpretation of the Village Food test

and the term "counterpart” than was evident in the two earlier
cases.

178 In this case, we do not see any cause of action
existing in 1848 as an essential counterpart, with a simlar

purpose, to a suit for damages for a violation of the WFMLA
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179 The purpose of the WFMLA was explained in Kelley Co.

v. Marquardt, 172 Ws. 2d 234, 248, 493 N W2d 68 (1992). The

WFMLA "sets forth mninmum rights for famly and nedical |eave."
Id. The legislative history of the WFMLA reveals that the |aw
was "intended to assist workers in handling conflicts between
the demands of their work and the needs of their famlies." |d.

at 248-49.

The [WFMLA] was a response to the increased entry of
wonen, the persons traditionally responsible for
famly care giving, into the work force. The [WFM_A]
was designed to acconplish the follow ng: make
enpl oyees nore productive on the job because they w |
have dealt with famly crises while on |eave; help
ease the day care shortage; save health care costs by
allowing children to care for seriously ill parents at
home; and nake bonding for new infants and adjustnent
periods for adopted children go easier which will have
| ong term psychol ogi cal benefits for children.

The [WM.A] is designed to protect enployees’
jobs and benefits while on leave to care for their
famlies or their own nedical needs.

Id. at 249 (internal footnotes omtted).

180 The WM.A is nodern social |egislation. It may be
viewed as fundanental today, but it was quite unheard of in
1848.

81 Harvot suggests the WM.A entails |abor standards and
that |abor standards of one sort or another have existed for

centuries. This claimis too broad to be meaningful .

1n General Drivers & Helpers Union, Local 662 .
W sconsin Enploynment Relations Board, 21 Ws. 2d 242, 252, 124
N.W2d 123 (1963), the court observed the foll ow ng:

[ Rl espondent’'s argunent that it is being deprived of
the right to a trial by jury . . . fails for the
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82 Harvot points to Chapter 81 of the 1849 Wsconsin
Statutes, which she asserts provided protection for apprentices
in the case of cruelty by masters, failure of masters to educate
apprentices, and breach of masters' duties to apprentices. Ws.
Stat. ch. 81 (1849). The predecessor of this statute existed in
the Wsconsin Territory. See 1838-39 Statutes of Wsconsin at
134- 36.

83 This statute is not a counterpart of the WMA, as can
be seen in Section 1, Chapter 81, which describes the

rel ati onshi p between naster and servant:

Section 1. Every male infant, and every
unmarried femal e under the age of eighteen years, wth
the consent of the persons or officers hereinafter

mentioned, nmay, of his or her own free wll, bind
hinmself or herself in witing, to serve as clerk,
apprentice, or servant, in any profession, trade, or
enploynment, if a male, until the age of twenty one
years, and if a fenmale until the age of eighteen
years, or until her marriage wthin that age, or for

any shorter time; and such binding shall be as valid
and effectual as if such infant was of full age, at
the tinme of making such engagenent.

reason that the right which 1is constitutionally
protected is the right which existed under the conmon

law at the time our constitution canme into
being. . . . Si nce unfair | abor practice
l[itigation . . . was not in existence at the tine that

the Wsconsin [Clonstitution cane into being, there is
no constitutional obligation to afford a jury trial in
such proceedi ngs.

(Gting NLRB v. Jones & Laughlin Steel Corp., 301 US. 1, 48
(1937.))
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Ws. Stat. ch. 81, 8 1 (1849). The relationship between naster
and apprentice or servant in 1848 was very different from the
usual enpl oyer-enpl oyee rel ati onshi p today.

184 Harvot also points to Sir WIliam Bl ackstone's

Commentaries on the Law of England, especially "Chapter the

Fourteenth,” at 2 Comentaries 328, dealing wth master and
servant, as did Ws. Stat. ch. 81 (1849). She nakes nuch of the

follow ng passage in Robert J. Steinfeld s book, The Invention

of Free Labor: The Enploynent Relation in English and Anerican

Law & Cul ture, 1350-1870 31 (1991):

The nmaster was legally obliged to mintain his
servant, as he was his apprentice, but servants were
also entitled to wages. Indeed, a nmaster was
obligated to continue to pay his servant's wages even
"if a servant retained for a year, happen within the
time of his service to fall sick, or to be hurt or
di sabled by the act of God, or in doing his master's
busi ness. " Naturally, a naster was not permtted to
send such a servant away.

(Internal footnotes omtted.)

185 Superficially, this is the nobst anal ogous comon |aw
cause of action that Harvot presents. Unfortunately, she does
not acknow edge that this comon |aw cause of action was
actually an action for the breach of an enploynent contract.
See id. In fact, the sentences imediately preceding the cause

of action cited by Harvot state the foll ow ng:
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Whet her by retainer for a year or by indenture
once the oral agreenent between master and resident
servant had been assented to or the indentures had
been signed, the parties, as in apprenticeship, were
bound by their undertakings, both those explicitly
stated and those inplied by | aw

I d. (enphasis added).

186 Consequently, the apparent purpose underlying this
common | aw action for breach of a retainer agreenent (enploynent
contract) was to ensure that the servant (enployee), who could
be crimnally prosecuted for departing before his term of
enpl oynent was conplete, was cared for and conpensated as he was
prom sed. See id. Assisting an enployee to balance work and
famly demands was not a purpose of this common |aw cause of
action. As a result, we cannot say that this comon |aw cause
of action for breach of an enploynent contract serves a purpose
simlar to that of Harvot's civil action for damages under the
WFMLA. It is not a counterpart, and it fails to satisfy the

first prong of the Village Food test. Mor eover, the procedure

Harvot seeks—a jury trial on danages after an admnistrative

finding of facts and liability—also was not present in the

1840s.

187 1In conclusion, it would be hard to inmagine that
Harvot's civil action for danmages under the WFM.A "existed, was
known, or was recognized at common law . . . in 1848" when we
consider that the creation of the WFMLA was a response to the

change in conposition of the nodern-day work force. See Kel |l ey

Co., 172 Ws. 2d at 248-49. Because we conclude that Harvot

cannot satisfy the first prong of the Village Food test, we hold
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that she has no constitutional right to a jury trial in her
civil action for danmages caused by a violation of the WFMLA.
| V. CONCLUSI ON

188 We conclude that the WFMLA does not confer an inplied
statutory right to jury trial in a civil action to recover
damages for a violation of the WWMLA. We further conclude that
Article 1, Section 5 of the Wsconsin Constitution does not
afford the right to jury trial in a civil action to recover
damages for a violation of the WMA Consequently, we affirm
the order of the circuit court.

By the Court.—Fhe decision and order of the circuit court

is affirned.
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189 ANN WALSH BRADLEY, J. (di ssenting). At issue in
this case is a narrow question: Does the Wsconsin Famly or
Medi cal Leave Act (WFMLA)! confer an inplied statutory right to a
jury trial? Despite the narrow focus of the question, the
majority renders a sweeping determ nation. It holds that "when
a statute is silent with regard to the right to a jury trial, no
jury trial is required unless the right is preserved by Article
|, Section 5 of the Wsconsin Constitution.”™ Mjority op., 147.

190 The mgjority warns that finding inplied statutory

rights to trial by jury would "open a can of worms." Majority
op., 9150. | conclude, however, that it is the nmgjority opinion
that opens the proverbial can of worns. Its sweeping

proclamation calls into question the status of a host of jury
trials in this state and m sapprehends the |[|aw. Because |
determne that there exists an inplied statutory right to jury
trial for WFMLA actions, | respectfully dissent.
I

191 The nmmjority correctly observes that the WMA
contains no express statenment providing for a jury trial.
Quoting |anguage from three cases,? it concludes that when the
statute is silent on the issue, the legislature necessarily

meant for there to be no jury trial in a civil action.

! Ws. Stat. § 103.10(13)(a).

2 See Village Food & Liquor Mart v. H&S Petroleum Inc.,
2002 W 92, 254 Ws. 2d 478, 647 N.W2d 177; Bekkedal v. Cty of
Viroqua, 183 Ws. 176, 197 N.W 707 (1924); State v. Aneritech
Corp., 185 Ws. 2d 686, 517 NNwW2d 705 (Ct. App. 1994).

1
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192 Warning of dire consequences, the nmjority observes:
"Asking this court to discover an inplied statutory right to
trial by jury in situations where the |egislature has not
prescri bed such a right . . . would open a can of worns.

Ad hoc judicial discovery of inplied statutory rights to trial

by jury would not permt a neaningful legal test that could
carry over from case to case.” Majority op., 950 (enphasis in
original).

193 After finding no inplied statutory right to a jury
trial, the mpjority proceeds next to exam ne whether the right
to a jury trial can be found in the Wsconsin Constitution.
Utimtely, the mjority voices dissatisfaction wth the
established test for assessing the existence of a constitutiona
right, invents its own, and concludes that no right exists.

|1

194 The nmjority's sweeping statenment that there can be no
inplied statutory right to a jury trial calls into question the
validity of a host of jury trials. Al though I have not done an
exhaustive study, two exanples readily cone to mnd. Wsconsin
Stat. § 218.0171 (Wsconsin's Lenon Law) provides a renmedy for
an autonotive dealer who fails to replace or refund a custoner's
purchase of a defective car. The renedial portion of the
statute is silent on the issue of whether the action is to be

tried to the court or to a jury:

In addition to pursuing any other renedy, a consuner
may bring an action to recover for any danages caused
by a violation of this section. The court shall award
a consuner who prevails in such an action twice the
anount of any pecuniary |oss, together with costs,

2
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di sbursenents and reasonable attorney fees, and any
equitable relief the court determ nes appropriate.

Ws. Stat. 8§ 218.0171(7) (enphasis added).

195 Despite the fact that the Ilegislature did not
expressly provide for a jury, Lenon Law cases have been tried to
juries around the state for years.? Moreover, the Cvil Jury
Instruction Conmttee has drafted a special verdict form as well
as a variety of pattern jury instructions for the trial by jury
of Lenon Law cases.*

196 The Wsconsin Fair Dealership Law provides a second
exanpl e. Wsconsin Stat. 8 135.03 states that no grantor may
"termnate, cancel, fail to renew or substantially change the
conpetitive circunstances of a deal ership agreenment w thout good
cause. " The statute also provides a renedial schene that is
silent on the issue of whether the action is to be tried to the

court or to a jury:

3 See, for exanple: Brown County: Schonscheck v. Paccar,
Inc., 2003 W App 79, 261 Ws. 2d 769, 661 N W2d 476; Dane
County: Dobbratz Trucking & Excavating, Inc. v. PACCAR Inc.,
2002 W App 138, 256 Ws. 2d 205, 647 N W2d 315; Waukesha
County: Estate of Riley v. Ford Motor Co., 2001 W App 234, 248
Ws. 2d 193, 635 N W2d 635; Cdark County: Gosse v. Navistar
Intern. Transp. Corp., 2000 W App 8, 232 Ws. 2d 163, 605
N.W2d 896 (Ct. App. 1999); Sheboygan County: Hartlaub v.
Coachnen Indust., Inc., 143 Ws. 2d 791, 422 N W2d 869 (C.
App. 1988); Fond du Lac County: Crei ghbaum v. Mack Trucks, Inc.,
No. 1990AP1281, wunpublished slip op. (Ws. C. App. M. 27,
1991) .

“ See Ws Jl—Givil 3300; see also id. 3301 (Lenon Law
Claim Nonconformity); id. 3302 (Lenmon Law Claim Four Attenpts
to Repair: Same Nonconformty); id. 3303 (Lenmon Law Claim Qut

of Service Warranty Nonconformty); id. 3304 (Lenon Law Caim
Failure to Repair).
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If any grantor violates this chapter, a dealer nmay
bring an action against such grantor in any court of
conpetent jurisdiction for damages sustained by the
dealer as a consequence of the grantor's violation,
together wth the actual costs of the action,
i ncl udi ng reasonabl e actual attorney fees .

Ws. Stat. § 135.06 (enphasis added). Nevert hel ess, there are
numer ous appell ate decisions from around the state that reflect
that the action was tried to a jury. Not ably, the W sconsin
Cvil Jury Instruction Conmttee has drafted a special verdict
form and pattern jury instructions for jury trials under
Wsconsin's Fair Dealership Act. See Ws JI—Civil 2769-2772.

197 1t is uncl ear how t he majority's sweepi ng
pronouncenent wll affect the past judgnents rendered and the
future cases to be tried under Wsconsin's Lenon Law and Fair
Deal ership Act. Can past judgnents be chall enged? Shoul d
future cases be tried to a jury? \Wat role, if any, should
advisory juries play?® Wiat is clear, however, is that now that
the majority opens this can of wornms, we wll be faced wth
untold litigation attenpting to answer the questions raised by
the majority's broad pronouncenent.

1]

98 In addition to unsettling the status of these cases,
the majority m sapprehends the |aw The Wsconsin cases the
majority cites for the proposition that there can be no inplied

jury trial are not on point. See Village Food & Liquor Mart v.

® Ws. Stat. § 805.02(1) provides: "In all actions not
triable of right by a jury, the court upon notion or on its own
initiative may try any issue with an advisory jury." Trial by
advisory jury requires the consent of both parties. Id.,
§ 805.02(2).
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H&S Petrol eum | nc., 2002 W 92, 254 Ws. 2d 478, 647

N.W2d 177; Bekkedal v. Cty of Viroqua, 183 Ws. 176, 197 N W

707 (1924); State v. Aneritech Corp., 185 Ws. 2d 686, 517

N.W2d 705 (Ct. App. 1994). None of the cases relied upon by
the majority addresses the question of an inplied statutory
right to a jury trial. Rat her, the issue addressed was whet her
a constitutional right to a jury trial can be found in the
absence of an expressed statutory right.

199 Contrary to the majority, | ground my analysis in an
interpretation of the statute and conclude that the WFMLA has an
inplied right to a jury trial in a civil danage action. A
conpari son between the WFMLA and the federal Fam |y and Medi cal
Leave Act (FM.A) supports this concl usion.

1100 The Wsconsin Act and the federal FM.A contain a
simlar renmedial schene and structure. Not ably, Ilike the
W sconsin Act, the federal act does not expressly provide for a
jury trial in actions for damges based on violations of the
FMLA. Nevertheless, federal courts have concluded that there is

an inplied right to a jury trial. See Frizzell v. Southwest

Mot or Freight, 154 F.3d 641 (6th Cr. 1998).

101 Like the Wsconsin law,® the federal |aw provides two
distinct types of renedies: equitable relief and nonetary

damages:

® The relevant |anguage from Ws. Stat. § 103.10(12)(d) and
(13)(a) is as follows:

[ The Departnent] may order the enployer to take action

to remedy the violation, including providing requested

famly |eave or medi cal | eave, reinstating an
5
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(1) Liability. Any enployer who violates [the act]
shall be liable to any eligible enployee affected:

(A) for damages equal to (i) the amount of (1) any
wages, sal ary enpl oynment benefits, or ot her
conpensati on denied or lost to such enployee by reason
of the violation; or (Il) in a case in which wages,
salary, enploynent benefits, or other conpensation
have not been denied or lost to the enployee, any
actual nonetary |osses sustained by the enployee as a
direct result of the violation . :

(B) for such equitable relief as may be appropriate
i ncl udi ng enpl oynent, reinstatenent, and pronotion.

29 U.S.C. § 2617.
1102 Federal courts have relied on the remedy schene and
structure to determne that there is an inplied statutory right

toajury trial in an action for damages:

The distinction between "danmages” and "equitable
relief" reflects Congress's intent to make juries
available to plaintiffs pursuing renedies that fal

under section 2617(1)(A), while leaving it to the
judge to determne whether equitable relief IS
warrant ed under section 2617(1)(B). Wil e Congress's
intent would be clearer if the FMLA included the word

"l egal " to | abel the damages available under
2617(1)(A), the FM.A' s division between "danmages" and
"equitable relief" still indicates an intent to make

juries avail abl e.

Frizzell, 154 F.3d at 643; see also Arban v. Wst Publ'g Corp.

345 F.3d 390 (6th Cir. 2003); Nero v. Indus. Ml ding Corp., 167

F.3d 921 (5th Gr. 1999); Haschmann v. Tine Warner Entnmit Co.,

enpl oyee, providing back pay accrued . . . and paying
reasonabl e actual attorney fees .

An enployee . . . may bring an action in circuit court
agai nst an enployer to recover damages caused by a
violation of [the WNMA] after the conpletion of an
adm ni strative proceeding, including judicial review,
concerni ng the sane violation.

6
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151 F.3d 591 (7th Gr. 1998); Bryant v. Delbar Prods., Inc., 18

F. Supp. 2d 799, 810 (MD. Tenn. 1998); Helmy v. Stone

Contai ner Corp., 957 F. Supp. 1274, 1276 (S.D. G. 1997);

Souders v. Flemng Cos., Inc., 960 F. Supp. 218, 219 (D. Neb

1997).

1103 Relying on the rationale of the federal courts,
determine that the creation of a separate cause of action for
damages denonstrates that the legislature intended civil actions
under the WFMLA to be tried by a jury. Therefore, | conclude
that the failure to expressly provide for a jury trial in the
WFMLA does not automatically negate that right. Rat her, |
determ ne that even in the absence of express |anguage, there is

an inplied statutory right to a jury trial under the WMA.

IV
1104 Al though | need not address the constitutional
argunents because | decide the case on statutory grounds, |

pause briefly to coment on the majority's treatnent of the
established test for assessing the constitutional right to a
jury trial in a civil action. The majority expresses

di ssatisfaction with the Village Food test and highlights the

court's split decisions when applying the test: "Although this

court has been unaninmobus in concluding that the Village Food

test is the correct test to apply, . . . the application of the
test to particular causes of action has not occasioned simlar

consensus. " See mmjority op., Y64 (quoting State v. Schweda,

2007 wW 100, 4921, 303 Ws. 2d 353, 736 N W2d 49); see also
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Dane County v. MGew, 2005 W 130, 285 Ws. 2d 519, 699

N. W2d 890; Village Food, 254 Ws. 2d 478.

105 Under the Village Food test, the court exam nes

whether a statutory cause of action is "essentially [a]

counterpart to, "sufficiently analogous to," and "of the sane
nature" as an 1848 action at |aw Schweda, 303 Ws. 2d 353

1923, 41. The Village Food test can be easily manipul ated,

depending on the focus of the lens. W have disagreed over how
broadly or narrowy to focus the |ens when determ ning whether
two causes of action are "counterparts.”

106 In attenpting to renedy this infirmty, the mjority
creates out of whole cloth a new test: "simlar purpose.”
Majority op., f72. Yet, the majority's new innovation suffers
from the sanme infirmty. How broadly or narrowWy are we to
construe the purpose of a cause of action? | predict that the
majority's addition of "simlar purpose” wll Ilend no nore

consistency to our application of the Village Food test and

i nstead adds but anot her |ayer of anal ysis.

1107 Accordingly, for the reasons stated above,
respectfully dissent.

1108 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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