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REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
of the court of appeals® that affirmed the circuit court's
judgnent? convicting Todd Lee Kraner (Kramer) of operating a
notor vehicle while under the influence of an intoxicant. In
uphol ding the judgnment of conviction, the court of appeals
affirmed the circuit court's denial of Kraner's notion to
suppress evidence of his intoxicated state obtained subsequent

to a police officer's stopping his squad car, with its energency

! State v. Kramer, 2008 W App 62, _ Ws. 2d _ _, 750
N. W 2d 941.

2 The Honorable James O M ller of Colunbia County presided.
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overhead lights on, behind Kraner's legally parked vehicle and
approaching his driver-side w ndow. This appeal focuses on
whether the circuit court erred in its denial of Kranmer's
suppressi on noti on.

12 Kraner and the State have briefed two issues for
pur poses of our review (1) whether Kramer, whose vehicle was
legally parked on the side of the road with its hazard lights
on, was seized wthout either probable cause or reasonable
suspicion, within the nmeaning of the Fourth Amendnent of the
United States Constitution and Article I, Section 11 of the
W sconsin Constitution, when the officer activated his police
cruiser's energency overhead lights and pulled up behind
Kraner's vehicle; and (2) if such a seizure did occur, whether
the officer's conduct fell within the scope of his comunity
caretaker function.

13 We elect not to resolve the first issue, and assune,
w t hout deciding, that a seizure occurred in this case, and that
it was not supported either by probable cause or by reasonable
suspi ci on. W therefore decide only the second issue
concluding that the officer's conduct fell within the scope of
his community caretaker function. Accordingly, we affirm the

deci sion of the court of appeals.
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| . BACKGROUND®

14 Kraner's vehicle was legally parked on the side of
County Highway J near Lodi at 8:45 p.m The sun had set and it
was dark outside. The vehicle's hazard lights were activated.
According to Kraner, he had parked on the side of the road in
order to make a phone call, and had activated his hazard lights
because he was parked at the crest of a hill and was concerned
about his wvisibility with respect to other traffic on the
hi ghway.

15 Wile Kranmer was parked, Colunbia County Sheriff
Deputy Todd Wagner (Wagner) passed Kraner's vehicle. Wagner
executed a U-turn, activated his police cruiser's energency
overhead |ights and stopped behind Kranmer's vehicle. At the
suppression hearing, Wagner testified that his reason for
stopping was to "check to see if there actually was a driver,
[and to] offer any assistance.” In addition, Wagner testified
that "when a car is on the shoulder on the side of the road wth
[its] hazards on, there [are] typically vehicle problens.”
Finally, Wagner testified that he activated his energency |ights
based on "[s]afety considerations so other traffic could see
me. "

16 After Wagner pulled up behind Kranmer's vehicle, he
exited his police cruiser. Wi | e approaching Kramer's driver-

si de wi ndow, Wagner shined a flashlight through the rear w ndow

3 The following facts are undisputed for purposes of our
revi ew.
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and placed his hand on his hol stered gun. When asked why he did

so, Wagner testified, " al ways do that for safety
consi derati ons. | don't know who is in the vehicle or what the
situation dictates. | amjust at the ready."” \Wen asked if he

was concerned that a crine mght be taking place, Wagner

testified, "It was in ny mnd. ["m not sure any tinme | cone
upon a vehicle what the situation is so . . ., yes." \Wen asked
if he thought soneone was doing sonething illegal in the car,
Wagner testified, "I wasn't sure what was being done in the car

So like | said, any of those situations were always in nmy mnd."
17 Once Wagner reached Kraner's driver-side w ndow, he

said sonething to the effect of "H. Can | help you wth

sonet hi ng?" and "Just making sure no vehicle problens.” Based

on Kramer's responses, \Wagner became aware that Kramer was

i nt oxi cat ed. Wagner testified, "Hi s speech was slurred. I
could snell an odor of intoxicants comng from within the
vehicle." Kraner was arrested for operating a notor vehicle

whi l e under the influence of an intoxicant.

18 At trial, Kraner noved to suppress evidence of his
i ntoxication, arguing that Wagner's activation of his energency
overhead lights while pulling up behind Kraner's car constituted
a seizure under the Fourth Amendnent and Article I, Section 11
of the federal and state Constitutions, respectively. Kr amer
additionally argued that this seizure, which was supported by
nei ther probable cause nor reasonable suspicion, was not

justified by the comunity caretaker function.
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19 Wt hout expressly deciding the seizure question, the
circuit court denied Kraner's notion to suppress, holding that
Wagner's conduct was justified by the comunity caretaker
function. The circuit court based its decision on the court of

appeal s’ test set out in State v. Anderson, 142 Ws. 2d 162,

167, 417 NW2d 411 (C. App. 1987) (Anderson 1), and adopted by

the lead opinion in State v. Kelsey C. R, 2001 W 54, 935, 243

Ws. 2d 422, 626 N.W2d 777 (citing Anderson |, 142 Ws. 2d at

169) . Kramer was convicted of driving while intoxicated. He
appeal ed the circuit court's denial of his suppression notion.
110 The <court of appeals affirnmed the circuit court's

j udgnment of conviction. State v. Kraner, 2008 W App 62, 91,

_ Ws. 2d ___, 750 N.W2d 941. In its analysis, the court of
appeal s expressly assuned, wthout deciding, that a seizure had
taken place. 1d., 142. The court also assuned that the seizure
was supported by neither probable cause nor reasonabl e
suspi ci on. Id., 19 The court concluded, however, that the
seizure was lawful because it fell wthin the scope of Wgner's
communi ty caretaker function. 1d.

11 A primary question the court of appeals addressed was
whet her evidence of Wagner's subjective belief that crimna
activity mght be taking place operated to preclude his conduct
from comng wthin the scope of his community caretaker
function. 1d., 913. The answer to this question turned on the
court of appeals’ prior interpretations of the follow ng

| anguage fromthe United States Suprene Court's decision in Cady

v. Donbrowski, 413 U S. 433 (1973):

5
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Local police officers . . . frequently investigate
vehicle accidents in which there is no claim of
crimnal liability and engage in what, for want of a
better term may be described as comunity caretaking
functi ons, totally divorced from the detection,

i nvestigation, or acquisition of evidence relating to
the violation of a crimnal statute.

ld. at 441.

12 According to the court of appeals, several of its
prior decisions could be read as interpreting the term "totally
divorced,” to mean that a police officer could not wvalidly
execute his or her conmmunity caretaker function if he or she had
any subjective |aw enforcenent notivation for the actions taken
Id., 91114, 39. The court of appeals reasoned that these
decisions nmay be contrary to other Wsconsin and United States
Suprene Court Fourth Anmendnent decisions, which had uniformy
eval uated police conduct objectively. Id., 933. Because of
this potential conflict, the court of appeals urged that we
explain the analysis for a comrunity caretaker function that
addresses whether a police officer's subjective notivations nay
be considered. 1d., 130.

113 The court of appeals evaluated Wagner's conduct under
community caretaker criteria that take into account an officer's
subj ective notivation. Id., 114. Al though the court
acknowl edged that Wagner had sone generalized concerns that
crimnal activity mght be taking place, it held that the terns
"totally divorced" enployed in Cady "cannot nean that an officer
must have subjectively ruled out all possibility of crimnal
activity in order to act in a comunity caretaker capacity.”

Id., 915. The court noted that to hold otherwi se would nean

6
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that "the situations in which an officer could lawfully perform
val uable conmmunity caretaker services would be few and far
between." 1d., 16.

114 As a result, the court held that Wagner's subjective
belief that crimnal activity mght be taking place did not, in
and of itself, cause the seizure to becone unlawful wunder its
community caretaker analysis. Id., 917. Therefore, since the
court concluded that Wgner's conduct was |awful under the

three-step analysis described in Anderson |, the court of

appeals affirmed the denial of Kraner's notion to suppress and
upheld the circuit court's judgnment of conviction. Id., f42.

115 W granted review and now affirm

['1. DI SCUSSI ON

A Standard of Revi ew

16 \Whether police conduct constitutes a violation of the
Fourth Anmendnent and Article I, Section 11 of the federal and
state Constitutions is a question of constitutional fact that we

revi ew independently. State v. Arias, 2008 W 84, {11, 311

Ws. 2d 358, 752 N.W2d 748 (citing State v. Giffith, 2000 W

72, 9123, 236 Ws. 2d 48, 613 Nw2ad 72). Accordingly, we
i ndependently review whether an officer's community caretaker
function satisfies the requirenents of the Fourth Anendnent and
Article I, Section 11 of the federal and state Constitutions.

Kel sey C R, 243 Ws. 2d 422, 934.

B. Ceneral Principles
117 1f Wagner's conduct constituted a seizure nmade w t hout

probable cause or reasonable suspicion, then whether that
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conduct violated the Fourth Anmendment of the United States
Constitution* and Article 1, Section 11 of the Wsconsin
Constitution® depends on whether Wagner's interaction with Kraner

as a comunity caretaker was reasonable. Kelsey C R, 243

Ws. 2d 422, 134. The State bears the burden of proving that
the officer's conduct fell wthin the scope of a reasonable

community caretaker function. State v. Ziedonis, 2005 W App

249, 915, 287 Ws. 2d 831, 707 N. W 2d 565.

118 Historically, we generally have interpreted Article I,
Section 11 to provide the sane constitutional guarantees as the
Suprenme Court has accorded through its interpretation of the
Fourth Anmendnent. Arias, 311 Ws. 2d 358, 920. W have
interpreted Article 1, Section 11 to provide the sane
constitutional guarantees as the Fourth Anmendnent provided even

before the Suprenme Court's decision in Mapp v. Chio, 367 U S.

643 (1961), applied the Fourth Amendnent's guarantees to the

states under the Fourteenth Amendment.® Arias, 311 Ws. 2d 358,

* The Fourth Amendment of the United States Constitution

provides in relevant part: "The right of the people to be

secure in their persons, houses, papers, and effects, against

unr easonable searches and seizures, shall not be violated
> Article |, Section 11 of the Wsconsin Constitution

provides in relevant part: "The right of the people to be

secure in their persons, houses, papers, and effects against

unreasonable searches and seizures shall not be violated
® Qur coordination of Article I, § 11 with the Suprene

Court's Fourth Anmendnent jurisprudence began |ong
before we were required to follow the Suprene Court's
Fourth Amendment jurisprudence by its decision in Mpp

8
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120. On only one occasion, in our devel opnent of Article 1,
Section 11 jurisprudence have we required a showng different
from that required by the Suprenme Court's Fourth Amendnent
jurisprudence. W did so in regard to our devel opnent of a good

faith exception under Article |, Section 11. State v. Eason

2001 W 98, 245 Ws. 2d 206, 629 N W2d 625 (creating two
additional requirenments wunder Article |, Section 11 for |aw
enforcenent before according a good faith exception to their
reliance on a defective no-knock search warrant). Eason has no
application here. Pursuant to our wusual practice, we shall
interpret the provisions of the Fourth Amendnent and Article 1,
Section 11 as equivalent in regard to community caretaker

anal yses.

v. Chio, 367 US. 643, . . . (1961). For exanple, in
Hoyer v. State, 180 Ws. 407, 193 N W 89 (1923), we
excluded evidence that was obtained in violation of
Hoyer's constitutional rights under Article I, [§ 8
and] 8§ 11 of t he W sconsin Constitution, an
interpretation consistent wth the United States
Suprene Court's use of the exclusionary rule under the

Fourth Anmendnent. Hoyer, 180 Ws. at 412,
(citing Anbs v. United States, 255 U S. 313,
(1921)).

State v. Arias, 2008 W 84, 920, 311 Ws. 2d 358, 752 N.W2d
748.
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C. The Community Caretaker Function

119 The community caretaker function has its origins in
Cady.’” In Cady, the police had conducted a warrantless search of
Donbrowski's vehicle followng an accident. Cady, 413 U S. at
442. The search was conducted according to standard police
pr ot ocol . Law enforcenent attenpted to locate a service

revol ver that Donmbrowski, a Chicago police officer, was known to

possess. Law enforcenent did so in order to "to protect the
public from the possibility that a revolver would fall into
untrai ned or perhaps malicious hands." |d. at 443. The court

noted that taking possession of Donbrowski's vehicle had been
necessary to renove the vehicle from the road because it was
causing a hazard, and Donbrowski was wunavailable to nove it
hi msel f, due to his intoxication and the injuries he suffered in
the accident. 1d. at 442-43. Based on these circunstances, the
court held that the police conduct was justified under the

foll ow ng rational e:

"Interestingly, Cady itself has its origins in the
W sconsin nurder prosecution of Chester Donbrowski. State v.
Donmbrowski, 44 Ws. 2d 486, 489-92, 171 N W2d 349 (1969).
Donbr owski was convicted in Fond du Lac County Circuit Court, a
judgnent that we later affirmed. Id. at 507. Fol | owi ng our
deci sion, Donbrowski petitioned for habeas review in federal
district court, which was denied. However, the Seventh Circuit
reviewed the denial of habeas and reversed Donbrowski's
conviction on constitutional grounds. Donbrowski v. Cady, 471
F.2d 280 (7th Cr. 1972). The United States Suprene Court then
granted certiorari, and its decision explained the community
caretaker function that we discuss here. Cady v. Donbrowski,
413 U.S. 433, 434-35 (1973).

10
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Local police officers . . . frequently investigate
vehicle accidents in which there is no claim of
crimnal liability and engage in what, for want of a
better term may be described as comunity caretaking
functi ons, totally divorced from the detection,

i nvestigation, or acquisition of evidence relating to
the violation of a crimnal statute.

ld. at 441.
120 We first discussed the community caretaker exception
to the prohibition against seizures that were not based on

probabl e cause in Bies v. State, 76 Ws. 2d 457, 251 N.W2d 461

(1977). In Bies, the issue was whether a police officer
reasonably seized certain evidence of theft under the plain
si ght doctri ne. Id. at 463. There, the officer cane upon the
evidence while investigating a noise conplaint; he was not

involved in investigating theft. W noted that:

Checki ng noise conplaints bears little in comon with
investigation of crine. As a general mtter it 1is
probably nore a part of the "comunity caretaker”
function of the police which, while perhaps lacking in
sone respects the urgency of crimnal investigation,
is neverthel ess an inportant and essential part of the
police role.

Ild. at 471. Even though the officer in Bies did not have a
warrant for his investigation of the garage where evidence of a
crime was observed, we concluded that his conduct was reasonable
under the Fourth Anmendnent because he had a lawful reason to
look into the open garage door under his comunity caretaker
function of investigating a noise conplaint. 1d. at 471-72.

121 Subsequently, the court of appeals set out a three-

step test for evaluating clainms of police comunity caretaker

11
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functions in Anderson |, which we conclude provides a

sati sfactory analysis. Anderson | explained this test:

[When a community caretaker function is asserted as
justification for the seizure of a person, the trial
court nust determ ne: (1) that a seizure within the
meani ng of the fourth anmendnent has occurred; (2) if
so, whether the police conduct was bona fide community
caretaker activity; and (3) if so, whether the public
need and interest outweigh the intrusion upon the
privacy of the individual.?8

Anderson |, 142 Ws. 2d at 169. This three-step test was
applied in the lead opinion in Kelsey CR, 243 Ws. 2d 422,

135, and it has been applied in subsequent court of appeals

opi ni ons. See, e.g., Ziedonis, 287 Ws. 2d 831, f14; State v.

8 State v. Anderson, 142 Ws. 2d 162, 417 N.W2d 411 (C
App. 1987) (Anderson |), the case which laid out the comrmunity
caretaker three-step test, remanded proceedings to the circuit
court for additional findings. The circuit court's decision was
subsequent|ly appealed in State v. Anderson, 149 Ws. 2d 663, 439
N.W2d 840 (Ct. App. 1989) (Anderson Il1), which applied the sane
community caretaker test espoused in Anderson |I. 1d. at 680-83.
W reviewed Anderson Il in State v. Anderson, 155 Ws. 2d 77
454 N.W2d 763 (1990) (Anderson Ill1), and ultimately reversed
the decision of the court of appeals. Anderson Ill, 155 Ws. 2d
at 89. However, our decision in Anderson Ill did not rely on
nor address the parties' conmunity caretaker argunments or the
framework utilized by the court of appeals in Anderson | and

Anderson | 1. ld. at 88. In addition, we note that the |ead
opinion in Kelsey CR, 2001 W 54, 243 Ws. 2d 422, 626 N W2d
777, applied the Anderson | three-step test to a community

car et aker assertion.

W do not address the effect of the sequence of the
proceedings in the Anderson series of cases on the precedentia
value of the conmunity caretaker three-step test set out in
Anderson |, and instead, we choose to expressly adopt the |ead
opinion in Kelsey C R and the three-step test Kelsey CR
enpl oyed.

12
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Pat erson, 220 Ws. 2d 526, 533-34, 583 N W2d 190 (C. App.
1998).
D. Application of the Three-step Test

1. Sei zure requirenent

22 Here, the parties do not dispute that the only conduct
that m ght have constituted a seizure was WAgner's activation of
his police cruiser's energency overhead lights while pulling up
behind Kranmer's 1|egally-parked vehicle. Wile it is entirely
possi bl e that upon analysis this conduct may not constitute a

sei zure, see State v. Young, 2006 W 98, 9965-67, 294 Ws. 2d 1,

717 N.W2d 729, we do not decide this issue. I nstead, for
pur poses of our analysis, we wll assune, wthout deciding, that
a seizure took place for which there was neither probable cause
nor reasonabl e suspicion. Accordingly, the first step of the
three-step test is satisfied.

2. Bona fide comunity caretaker function

123 The second step requires that in order for police
conduct to be upheld, the officer nust be engaged in a bona fide

community caretaker function. Kel sey C. R, 243 Ws. 2d 422,

135. It is during the application of this second requirenent
that a court considers whether police conduct is "totally
divorced from the detection, investigation, or acquisition of
evidence relating to the violation of a crimnal statute.”

Cady, 413 U. S. at 441; see also Kelsey C R, 243 Ws. 2d 422

134.
24 As the court of appeals noted, "[t]here is no dispute

that, but for [sonme of] the officer's subjective concerns when

13
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he approached Kraner's truck, the officer was acting in [a bona
fide] community caretaker capacity when the [alleged] seizure
occurred." Kraner, _ Ws. 2d __ , 913 (enphasis in original).
W agree with that assessnent. Therefore, the central question
we need to consider with respect to this requirenment is what
effect, if any, an officer's subjective concerns may have on the
assessnment of whether his action was a bona fide conmmunity
caretaker function.

25 Kraner argues that the "totally divorced" | anguage
from Cady neans that the officer nust have ruled out any
possibility of crimnal activity before the community caretaker
function 1is bona fide. The State, on the other hand,
acknow edges that while the subjective intent of the officer may
be relevant, it is not dispositive, constituting nerely one
factor anong nmany to be considered in the totality of the
ci rcunst ances. W conclude that the State's view better
conports with the requirenments of the Fourth Anmendnent and
Article I, Section 11.

26 The court of appeals cited to United States Suprene
Court opinions when expressing its concern that an officer's
subjective notivation may be irrelevant due to the objective
standard that applies in a Fourth Amendnent context. 1d., 1914,
31 (citing Brigham Cty, Uah v. Stuart, 547 U S. 398 (2006);

Wiren v. United States, 517 U S. 806 (1996)). In Stuart, the

Suprene Court stated, "An action is 'reasonable' under the
Fourth Amendnent, regardless of the individual officer's state

of mnd, 'as long as the circunstances, viewed objectively,

14
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justify [the] action.' The officer's subjective notivation is
irrelevant.” Stuart, 547 U S. at 404 (enphasis in original;
citation omtted). Wiren noted that prior case |aw
"forecl ose[ s] any ar gunment t hat t he constitutional

reasonabl eness  of traffic stops depends on the actua
notivations of the individual officers involved

Subj ective intentions play no role in ordinary, probable-cause
Fourth Amendnent analysis." Wren, 517 U.S. at 813.

127 At first Dblush, the above-quoted statenents from
Stuart and Wren seem quite broad and potentially preclude
consideration of an officer's subjective intent when a Fourth
Amendnment violation is clainmed. However, Wiren provides a clear

expl anation for its approach:

W are remnded that in Florida v. Wlls, 495 U S 1,
4 (1990), we stated that "an inventory search nust not
be a ruse for a general rummging in order to discover
incrimnating evidence"; that in Colorado v. Bertine
479 U.S. 367, 372 (1987), in approving an inventory
search, we apparently thought it significant that
there had been "no showing that the police, who were
foll ow ng standardi zed procedures, acted in bad faith
or for the sole purpose of investigation"; and that in
New York v. Burger, 482 U S 691, 716-717, n. 27
(1987), we observed, in uphol di ng t he
constitutionality of a warrantless admnistrative
i nspection, that the search did not appear to be "a
"pretext' for obtaining evidence of . . . violation of
: penal |aws." But only an undiscerning reader
woul d regard these cases as endorsing the principle
that ulterior notives can invalidate police conduct
that is justifiable on the basis of probable cause to
believe that a violation of |aw has occurred. In each
case we were addressing the validity of a search
conducted in the absence of probable cause.

15
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Id. at 811 (footnotes omtted). That is, when an officer's
Fourth Amendnent search and seizure conduct is supported by an
obj ectively ascertainable basis for probable cause or reasonable
suspicion, the police conduct neets the Fourth Anendnent's
requi renent of r easonabl eness, thereby causing subjective
notivations to be of little concern. However, when a search or
seizure is not supported by probable cause or reasonable
suspicion and it is contended that the reasonabl eness of police
conduct stands on other footing, an officer's subjective
notivation is a factor that may warrant consideration. See 2

Wayne R Lafave et al., Cimnal Procedure 8§ 3.1(d) (3d ed.

2007) (noting that the pretextual, subjective notivations of
police officers may be considered when the police conduct takes
pl ace in the absence of probable cause) (citing Wiren, 517 U S

at 811); cf 1 Wayne R Lafave et al., Cimnal Procedure

8§ 1.4(f) (3d ed. 2007) (generally criticizing the \Wren
deci si on).

128 Although the cases cited in Wiren were all search

cases, the court further distinguished themin order to analyze

the police seizure at issue in Wiren. Whiren, 517 U. S. at 811-

12; see also infra note 8. Wiren further stated:

[In Delaware v. Prouse, 440 U S. 648, 661 (1979),
expressing concern about police pretext,] the police
action in question was a random traffic stop for the
purpose of checking a notorist's l|license and vehicle
registration, a practice that—Fike the practices at
issue in the inventory search and admnistrative
i nspection cases upon which petitioners rely in making
their "pretext” cl ai m—nvolves police intrusion
wi thout the probable cause that is its traditiona

16
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justification. Qur opinion in Prouse expressly
di stingui shed the case from a stop based on precisely
what is at issue here: "probable cause to believe

that a driver is violating any one of the multitude of
applicable traffic and equi pnment regul ations.”

Id. at 817 (enphasis in Wren; citation onitted).

129 The reasoning of Wren is not inconsistent with the
analysis in a conmunity caretaker context, since police conduct
is not based on probable cause or reasonable suspicion when a

community caretaker function is ongoing. See State v. Anderson

155 Ws. 2d 77, 88, 454 N.W2d 763 (1990) (Anderson II1l) (not

addressing whether the comunity caretaker function provided a
basis for the police conduct at issue because the conduct at

issue in Anderson Ill was independently supported by reasonable

suspi ci on).

130 Wien eval uating whether a community caretaker function
is bona fide, we examne the totality of the circunstances as
they existed at the tine of the police conduct. Cady, 413 U.S.
at 440; Kelsey C. R, 243 Ws. 2d 422, ¢937. In so doing, we

conclude that the "totally divorced" |anguage from Cady does not
mean that if the police officer has any subjective |[|aw
enf orcenment concerns, he cannot be engaging in a valid comunity
caretaker function. Rat her, we conclude that in a comunity
caret aker context, when under the totality of the circunstances
an objectively reasonable basis for the community caretaker
function is shown, that determnation is not negated by the
of ficer's subjective | aw enforcenent concerns.

131 In sone respects, our analysis is simlar to the

anal ysis described in Wiren. It is simlar because in both a

17



No. 2007AP1834- CR

determ nation of probable cause to arrest, such as Wiren, and in
a community caretaker context, as we have in the case before us,
when an objectively reasonable basis for probable cause or the
community caretaker function exists, an officer's subjective
noti vations do not negat e ei t her t he pr obabl e cause
determnation or the determnation that the community caretaker
function was bona fide. However, our analysis of the comunity
caretaker function is also distinct from an anal ysis of whether
there exists probable cause to arrest. In a probable cause
anal ysis, the subjective intent of the officer plays no role in
the totality of the circunstances that a court considers in
determ ning whether there is probable cause to arrest. Whr en,
517 U.S. at 813. In our community caretaker analysis, it
constitutes a factor that may be considered in the totality of
t he circunstances.

132 In regard to our community caretaker analysis, the
nature of a police officer's work is nultifaceted. An officer
is charged with enforcing the law, but he or she also serves as
a necessary community caretaker when the officer discovers a
menber of the public who is in need of assistance. As an
of ficer goes about his or her duties, an officer cannot always
ascertain which hat the officer will wear—his |aw enforcenent
hat or her comrunity caretaker hat. For exanple, an officer may
cone upon what appears to be a stalled vehicle and decide to
investigate to determine if assistance is needed; however, the
investigation may show that a crinme is being conmtted wthin
t he vehicle. Therefore, from the point of view of the officer,

18



No. 2007AP1834- CR

he or she nust be prepared for either eventuality as the vehicle
is approached. Accordingly, the officer my have |aw
enf orcenment concerns, even when the officer has an objectively
reasonabl e basis for performng a community caretaker function.
133 To conclude otherwise would ignore the nultifaceted
nature of police work and force police officers to let down
their guard and unnecessarily expose thenselves to dangerous

conditions. See, e.qg., Maryland v. WIlson, 519 U S. 408, 412-13

(1997) ("Regrettably, traffic stops may be dangerous encounters.
In 1994 alone, there were 5,762 officer assaults and 11 officers

killed during traffic pursuits and stops."); Pennsylvania V.

Mms, 434 U S. 106, 110 (1977) ("[We have specifically

recogni zed the inordinate risk confronting an officer as he
approaches a person seated in an autonpbile. "According to one
study, approxinmately 30% of police shootings occurred when a
police officer approached a suspect seated in an autonobile.'")

(quoting Adams v. WIllians, 407 U.S. 143, 148 n.3 (1972)); State

v. Ellenbecker, 159 Ws. 2d 91, 97, 464 N W2d 427 (C. App.

1990) ("[E]ven seem ngly innocent activity, such as refueling a
di sabl ed car, could later turn out to be theft of a car that was
left on the shoulder of the highway."); Charles Renmsberg, The
Tactical Edge: Surviving H gh-Ri sk Patrol 271-72 (Calibre Press

1988) (noting that officers approaching vehicles typically know
not hi ng about the threat |evel passengers may pose, because they
know not hi ng about the passengers thenselves, and the officers

t hus expose thensel ves to consi derabl e danger).
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134 Furthernore, to interpret the "totally divorced"
| anguage in Cady to nmean that an officer could not engage in a
community caretaker function if he or she had any |[|aw
enforcenent concerns would, for practical purposes, preclude
police officers from engaging in any comunity caretaker
functions at all. This result 1is neither sensible nor
desirabl e.

135 Accordingly, we do not read the "totally divorced"
| anguage from Cady as broadly as Kramer suggests. | nst ead, we
conclude that Cady was nerely observing that community caretaker
functions are "totally divorced" from an officer's |aw
enforcenent function because a different facet of police work is
paranount in a community caretaker function than is paranmount in
a law enforcenent function. In our view, the concurrence in an

I[I'linois Court of Appeals decision, People v. Cordero, 830

N.E.2d 830 (IlIl. C. App. 2005), correctly interpreted the
“totally divorced" |anguage from Cady as the Suprene Court's
"noting that many police-citizen encounters have nothing to do
with crinme, not [as] requiring that they nust have nothing to do
wth crinme." 1d. at 841 (O Malley, P.J., concurring).

136 Therefore, we conclude that a court may consider an
officer's subjective intent in evaluating whether the officer
was acting as a bona fide comrunity caretaker; however, if the
court concludes that the officer has articulated an objectively
reasonabl e basis under the totality of the circunstances for the
community caretaker function, he has net the standard of acting
as a bona fide community caretaker, whose comunity caretaker
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function is totally divorced from |aw enforcenent functions.
Furthernore, applying an objective standard, while considering
subj ective concerns, is consistent with our past jurisprudence
in determning the reasonableness of an officer's actions in

regard to a protective frisk for weapons:

The officer's [subjective] fear or belief . . . is but
one factor in the totality of the circunstances that a
court may  consi der in determning whether an

[of ficer's conduct was objectively reasonabl e].

State v. Kyles, 2004 W 15, 139, 269 Ws. 2d 1, 675 N.W2d 449.°

We now consi der whether Wagner conducted a bona fide comunity
caretaker function in this case.

137 We conclude that Wagner had an objectively reasonabl e
basis for deciding that a notorist my have been in need of
assi stance when he stopped behind Kraner's vehicle. Kramer was
parked on the side of a highway after dark with his hazard

fl ashers operating. It was Wagner's experience that when a

® State v. Kyles, 2004 W 15, 39, 269 Ws. 2d 1, 675 N W 2d
449, also states that "[s]onmetines an officer's perceptions wll
help sustain the objective reasonableness of [his or her
conduct]. Q her tines, these perceptions my undercut a
concl usi on of reasonabl eness.” This | anguage should not be read
to conclude that the subjective belief of an officer may provide
the court wth sufficient evidence of probable cause or
reasonabl e suspicion when there is an insufficient objectively
reasonabl e basis for that conclusion. Wre the above quote from
Kyles read otherwise, the rights of the defendant under the
United States Constitution would be undercut because probable
cause and reasonable suspicion would not be determned on an
obj ectively reasonable basis and our decision in Kyles would be
in conflict with Wiren v. United States, 517 U S. 806 (1996)
which states that the "[s]ubjective intentions play no role in
ordi nary, probabl e-cause Fourth Amendnent analysis.” Id. at
813.
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vehicle is parked on the side of the road with its hazard
fl ashers operating, typically there is a vehicle problem H s
first contact with Kramer was to offer assistance. He said,
"Hi. Can | help you with sonmething?" and "Just making sure no
vehi cl e problens.™

138 Wagner al so acknow edged that he did not know what was
going on inside the vehicle, or whether there was a driver
present . He approached the vehicle with caution, but to do so
was standard police procedure, designed to protect an officer
who was entering upon an unknown situation. It was only after
Kraner spoke that Wagner's concern shifted from his comrunity
caretaker function to a | aw enforcenent function.

139 It is inportant to note that given the nultifaceted
nature of police work these two functions are not nutually
excl usi ve. Rat her, which function is primary may shift during
the course of the officer's interaction wth nenbers of the
publi c. In the case before us, it was Wgner's conmmunity
caretaker function of offering assistance to what could have
been a nmotorist stranded in a stalled vehicle after dark that
led to the officer's contact with Kraner. After Kraner began to
speak wth the officer, it was Wagner's |aw enforcenent function
that led to Kraner's arrest for driving while intoxicated. The
objectively reasonable basis for Wgner making contact wth
Kramer was totally divorced from his subjective belief that
crimnal activity could have been taking place. Fur t her nor e,
under the totality of the circunstances, Wagner's subjective
belief does not negate his objectively reasonable basis for
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st oppi ng behind Kranmer and contacting himto ascertain if Kraner
needed assi stance. Accordi ngly, Wagner's contact wth Kraner
was a bona fide comunity caretaker function that was totally
di vorced fromhis | aw enforcenent function

3. The bal anci ng test

140 Since we have assuned that a Fourth Anendnent and
Article |, Section 11 seizure occurred, and have concl uded t hat
Wagner engaged in a bona fide comrunity caretaker function, we
now proceed to consider the third step: whet her the officer's
exercise of a bona fide comunity caretaker function was

r easonabl e. Kelsey C. R, 243 Ws. 2d 422, ¢{35. W do so by

balancing a public interest or need that is furthered by the
officer's conduct against the degree of and nature of the
restriction upon the liberty interest of the citizen.'® Arias,

__ Ws. 2d __, 9132; see Kelsey C R, 243 Ws. 2d 422, ¢{35.

41 The stronger the public need and the nore mnimal the
intrusion upon an individual's liberty, the nore likely the
police conduct will be held to be reasonable. I n bal anci ng

these interests, we consider the follow ng factors:

(1) the degree of the public interest and the exigency
of the situation; (2) the attendant circunstances
surrounding the seizure, including tine, |ocation, the

0 "Al'though our legal lexicon often presents 'searches and
sei zures' as an inseparable tandem the two are constitutionally

and analytically distinct. Co A seizure differs from a
search, as it 'deprives the individual of dom nion over his or
her person or property.'"™ Arias, __ Ws. 2d __ , 125 (quoting
Horton v. California, 496 U S. 128, 133 (1990)). A search
invades different constitutionally protected interests—the
privacy interests of a person. Id., {31.
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degree of overt authority and force displayed; (3)
whether an autonobile 1is involved; and (4) the

avail ability, feasibility and ef fectiveness of
alternatives to the type of intrusion actually
acconpl i shed.

Kelsey C R, 243 Ws. 2d 422, 4936 (quoting Anderson |, 142

Ws. 2d at 169-70).

142 Wth respect to the first factor, we note that the
public has a substantial interest in ensuring that police assist
notorists who may be stranded on the side of a highway,
especially after dark and outside of an urban area when help is

not close at hand. State v. Goebel, 103 Ws. 2d 203, 208, 307

N.W2d 915 (1981) (noting that when police stop to assist
nmotori sts, such cont act IS "not only aut hori zed, but
constitute[s] an inportant duty of |aw enforcement officers")

Zi edonis, 287 Ws. 2d 831, 929 (holding that the "officers' fear
for the safety of the occupant” was a significant public
interest supporting community caretaker function, because "the
officers did not know the physical condition of the person and
reasonably concluded that the situation was an energency")

(citing State v. Ferguson, 2001 W App 102, 122, 244 Ws. 2d 17,

629 N.W2d 788). Since the public has a substantial interest in
police offering assistance to notorists who nmay need assi stance,
especially after dark and in areas of the state's highways where
assi stance nay not be near at hand, the first factor favors the
conclusion that Wagner's community caretaking function was
reasonabl y perforned.

43 In <considering the second reasonableness factor

whether the time, location, and degree of authority and force
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di spl ayed were appropriate under the circunstances, we note that
it is hard to inmagi ne Wagner displaying |less overt authority, or
acting less coercively, than he did in this case. The cont act
with Kraner to determne his need of assistance was brief. And,
al though Wagner's activation of his police cruiser's energency
lights may be interpreted as a show of authority, the activation
of the lights was also a safety precaution because Kraner had
stopped in an unlighted area after dark on a two-lane county
hi ghway near the crest of a hill. Wagner wanted to |et other
drivers know that there were vehicles parked on the shoul der of
t he hi ghway. Kramer suggests that Wagner could sinply have
pull ed up along side of his vehicle, rolled down the w ndow and
asked if Kraner needed assi stance. We conclude that doing so

woul d have required Wagner to stop in the mddle of one |ane of

a two-lane highway. Doing so would have added to the
dangerousness of the stop for both Wagner and Kranmer, if an
inattentive notorist had cone to the crest of the hill wthout

appreciating that the officer's vehicle was bl ocking one | ane of
traffic. Therefore, we conclude that the second factor weighs
in favor of concluding that Wgner's community caretaking
function was reasonably perforned.

44 Under the third factor, we consider whether the
i nvol venent of an autonobile has an effect on whether the
community caretaker function was reasonably perforned. Her e,
the officer sinply wal ked up to Kranmer's driver-side w ndow and
asked if he needed assistance. As we explained in discussing
the second factor, that was the only reasonable approach that
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Wagner could take in performng this comunity caretaker
function. He had to first determne if the vehicle was occupied
and if so, to determine if assistance was needed. W concl ude
that the third factor favors concluding that Wgner reasonably
performed his community caretaker function.

145 Finally, we consider the feasibility and availability
of alternatives. Kramer argues that Wagner should have driven
past his car, left himalone for a few m nutes and then returned
| ater. Only then, Kranmer argues, would Wigner have been
justified in further determning what was taking place in
Kramer's vehicle. W reject Kramer's argunent, and conclude
that the manner in which Wagner perfornmed his comunity
caretaker function was nore reasonable than any suggested by
Kr amer . For exanple, if Wagner had left the location in which
Kraner was parked and Kranmer had stopped due to a health
problem it may have been too late for effective assistance at
sone |ater tine. If Kranmer had been experiencing vehicle
probl enms, Kranmer may have exited the vehicle and started to wal k
al ong the dark highway. That could have increased his risk of
injury. Therefore, we conclude that the fourth factor also
favors concluding that Wagner reasonably perforned his comunity
caretaker function. Al four factors under the third step of
the three-step test favor concluding that Wgner reasonably
performed his community caretaker function. The third step has
been satisfied.

46 Accordingly, since we assune, W thout deciding, that a
seizure took place, that Wagner was engaged in a bona fide
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community caretaker function, and that the community caretaker
function was reasonably perfornmed under the totality of the
ci rcunstances presented in this case, we affirm the decision of
the court of appeals.

I11. CONCLUSI ON

147 Kranmer and the State have briefed two issues for
pur poses of our review (1) whether Kramer, whose vehicle was
legally parked on the side of the road with its hazard lights
on, was seized wthout either probable cause or reasonable
suspicion, within the nmeaning of the Fourth Amendnent of the
United States Constitution and Article I, Section 11 of the
W sconsin Constitution, when the officer activated his police
cruiser's energency overhead lights and pulled up behind
Kraner's vehicle; and (2) if such a seizure did occur, whether
the officer's conduct fell wthin the scope of his comunity
caretaker function.

148 We elect not to resolve the first issue, and assune,
wi t hout deciding, that a seizure occurred in this case, and that
it was not supported either by probable cause or by reasonable
suspi ci on. W therefore decide only the second issue
concluding that the officer's conduct fell within the scope of
his community caretaker function. Accordingly, we affirm the
deci sion of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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