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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 t hat  af f i r med t he ci r cui t  cour t ' s 

j udgment 2 convi ct i ng Todd Lee Kr amer  ( Kr amer )  of  oper at i ng a 

mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .   I n 

uphol di ng t he j udgment  of  conv i ct i on,  t he cour t  of  appeal s  

af f i r med t he ci r cui t  cour t ' s  deni al  of  Kr amer ' s mot i on t o 

suppr ess evi dence of  hi s i nt oxi cat ed st at e obt ai ned subsequent  

t o a pol i ce of f i cer ' s st oppi ng hi s squad car ,  wi t h i t s emer gency 

                                                 
1 St at e v.  Kr amer ,  2008 WI  App 62,  ___ Wi s.  2d ___,  750 

N. W. 2d 941.  

2 The Honor abl e James O.  Mi l l er  of  Col umbi a Count y pr esi ded.  
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over head l i ght s on,  behi nd Kr amer ' s l egal l y par ked vehi c l e and 

appr oachi ng hi s dr i ver - s i de wi ndow.   Thi s appeal  f ocuses on 

whet her  t he c i r cui t  cour t  er r ed i n i t s deni al  of  Kr amer ' s 

suppr essi on mot i on.  

¶2 Kr amer  and t he St at e have br i ef ed t wo i ssues f or  

pur poses of  our  r evi ew:   ( 1)  whet her  Kr amer ,  whose vehi c l e was 

l egal l y par ked on t he si de of  t he r oad wi t h i t s hazar d l i ght s 

on,  was sei zed wi t hout  ei t her  pr obabl e cause or  r easonabl e 

suspi c i on,  wi t hi n t he meani ng of  t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on,  when t he of f i cer  act i vat ed hi s pol i ce 

cr ui ser ' s emer gency over head l i ght s and pul l ed up behi nd 

Kr amer ' s vehi c l e;  and ( 2)  i f  such a sei zur e di d occur ,  whet her  

t he of f i cer ' s conduct  f el l  wi t hi n t he scope of  hi s communi t y 

car et aker  f unct i on.   

¶3 We el ect  not  t o r esol ve t he f i r st  i ssue,  and assume,  

wi t hout  deci di ng,  t hat  a sei zur e occur r ed i n t hi s case,  and t hat  

i t  was not  suppor t ed ei t her  by pr obabl e cause or  by r easonabl e 

suspi c i on.   We t her ef or e dec i de onl y t he second i ssue,  

concl udi ng t hat  t he of f i cer ' s conduct  f el l  wi t hi n t he scope of  

hi s communi t y car et aker  f unct i on.   Accor di ngl y,  we af f i r m t he 

deci s i on of  t he cour t  of  appeal s.  
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I .   BACKGROUND3 

¶4 Kr amer ' s vehi c l e was l egal l y  par ked on t he si de of  

Count y Hi ghway J near  Lodi  at  8: 45 p. m.   The sun had set  and i t  

was dar k out si de.   The vehi c l e' s hazar d l i ght s wer e act i vat ed.   

Accor di ng t o Kr amer ,  he had par ked on t he si de of  t he r oad i n 

or der  t o make a phone cal l ,  and had act i vat ed hi s hazar d l i ght s 

because he was par ked at  t he cr est  of  a hi l l  and was concer ned 

about  hi s v i s i bi l i t y  wi t h r espect  t o ot her  t r af f i c  on t he 

hi ghway.    

¶5 Whi l e Kr amer  was par ked,  Col umbi a Count y Sher i f f  

Deput y Todd Wagner  ( Wagner )  passed Kr amer ' s vehi c l e.   Wagner  

execut ed a U- t ur n,  act i vat ed hi s pol i ce cr ui ser ' s emer gency 

over head l i ght s and st opped behi nd Kr amer ' s vehi c l e.   At  t he 

suppr essi on hear i ng,  Wagner  t est i f i ed t hat  hi s r eason f or  

st oppi ng was t o " check t o see i f  t her e act ual l y was a dr i ver ,  

[ and t o]  of f er  any assi st ance. "   I n addi t i on,  Wagner  t est i f i ed 

t hat  " when a car  i s on t he shoul der  on t he si de of  t he r oad wi t h 

[ i t s ]  hazar ds on,  t her e [ ar e]  t ypi cal l y vehi c l e pr obl ems. "   

Fi nal l y,  Wagner  t est i f i ed t hat  he act i vat ed hi s emer gency l i ght s  

based on " [ s] af et y consi der at i ons so ot her  t r af f i c  coul d see 

me. "  

¶6 Af t er  Wagner  pul l ed up behi nd Kr amer ' s vehi c l e,  he 

exi t ed hi s pol i ce cr ui ser .   Whi l e appr oachi ng Kr amer ' s dr i ver -

s i de wi ndow,  Wagner  shi ned a f l ashl i ght  t hr ough t he r ear  wi ndow 

                                                 
3 The f ol l owi ng f act s ar e undi sput ed f or  pur poses of  our  

r evi ew.    
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and pl aced hi s hand on hi s hol st er ed gun.   When asked why he di d 

so,  Wagner  t est i f i ed,  " I  al ways do t hat  f or  saf et y  

consi der at i ons.   I  don' t  know who i s i n t he vehi c l e or  what  t he 

s i t uat i on di ct at es.   I  am j ust  at  t he r eady. "   When asked i f  he 

was concer ned t hat  a cr i me mi ght  be t aki ng pl ace,  Wagner  

t est i f i ed,  " I t  was i n my mi nd.   I ' m not  sur e any t i me I  come 

upon a vehi c l e what  t he s i t uat i on i s so .  .  . ,  yes. "   When asked 

i f  he t hought  someone was doi ng somet hi ng i l l egal  i n t he car ,  

Wagner  t est i f i ed,  " I  wasn' t  sur e what  was bei ng done i n t he car .   

So l i ke I  sai d,  any of  t hose si t uat i ons wer e al ways i n my mi nd. "  

¶7 Once Wagner  r eached Kr amer ' s dr i ver - s i de wi ndow,  he 

sai d somet hi ng t o t he ef f ect  of  " Hi .   Can I  hel p you wi t h 

somet hi ng?"  and " Just  maki ng sur e no vehi c l e pr obl ems. "   Based 

on Kr amer ' s r esponses,  Wagner  became awar e t hat  Kr amer  was 

i nt oxi cat ed.   Wagner  t est i f i ed,  " Hi s speech was sl ur r ed.   I  

coul d smel l  an odor  of  i nt ox i cant s comi ng f r om wi t hi n t he 

vehi c l e. "   Kr amer  was ar r est ed f or  oper at i ng a mot or  vehi c l e 

whi l e under  t he i nf l uence of  an i nt oxi cant .    

¶8 At  t r i al ,  Kr amer  moved t o suppr ess evi dence of  hi s 

i nt oxi cat i on,  ar gui ng t hat  Wagner ' s act i vat i on of  hi s emer gency 

over head l i ght s whi l e pul l i ng up behi nd Kr amer ' s  car  const i t ut ed 

a sei zur e under  t he Four t h Amendment  and Ar t i c l e I ,  Sect i on 11 

of  t he f eder al  and st at e Const i t ut i ons,  r espect i vel y.   Kr amer  

addi t i onal l y ar gued t hat  t hi s sei zur e,  whi ch was suppor t ed by 

nei t her  pr obabl e cause nor  r easonabl e suspi c i on,  was not  

j ust i f i ed by t he communi t y car et aker  f unct i on.    
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¶9 Wi t hout  expr essl y deci di ng t he sei zur e quest i on,  t he 

c i r cui t  cour t  deni ed Kr amer ' s mot i on t o suppr ess,  hol di ng t hat  

Wagner ' s conduct  was j ust i f i ed by t he communi t y car et aker  

f unct i on.   The ci r cui t  cour t  based i t s deci s i on on t he cour t  of  

appeal s '  t est  set  out  i n St at e v.  Ander son,  142 Wi s.  2d 162,  

167,  417 N. W. 2d 411 ( Ct .  App.  1987)  ( Ander son I ) ,  and adopt ed by 

t he l ead opi ni on i n St at e v.  Kel sey C. R. ,  2001 WI  54,  ¶35,  243 

Wi s.  2d 422,  626 N. W. 2d 777 ( c i t i ng Ander son I ,  142 Wi s.  2d at  

169) .   Kr amer  was convi ct ed of  dr i v i ng whi l e i nt oxi cat ed.   He 

appeal ed t he ci r cui t  cour t ' s  deni al  of  hi s suppr essi on mot i on.  

¶10 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

j udgment  of  convi ct i on.   St at e v.  Kr amer ,  2008 WI  App 62,  ¶1,  

___ Wi s.  2d ___,  750 N. W. 2d 941.   I n i t s anal ysi s,  t he cour t  of  

appeal s expr essl y assumed,  wi t hout  deci di ng,  t hat  a sei zur e had 

t aken pl ace.   I d. ,  ¶42.   The cour t  al so assumed t hat  t he sei zur e 

was suppor t ed by nei t her  pr obabl e cause nor  r easonabl e 

suspi c i on.   I d. ,  ¶9.   The cour t  concl uded,  however ,  t hat  t he 

sei zur e was l awf ul  because i t  f el l  wi t hi n t he scope of  Wagner ' s 

communi t y car et aker  f unct i on.   I d.    

¶11 A pr i mar y quest i on t he cour t  of  appeal s addr essed was 

whet her  evi dence of  Wagner ' s subj ect i ve bel i ef  t hat  cr i mi nal  

act i v i t y mi ght  be t aki ng pl ace oper at ed t o pr ecl ude hi s conduct  

f r om comi ng wi t hi n t he scope of  hi s communi t y car et aker  

f unct i on.   I d. ,  ¶13.   The answer  t o t hi s quest i on t ur ned on t he 

cour t  of  appeal s '  pr i or  i nt er pr et at i ons of  t he f ol l owi ng 

l anguage f r om t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Cady 

v.  Dombr owski ,  413 U. S.  433 ( 1973) :  
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Local  pol i ce of f i cer s .  .  .  f r equent l y i nvest i gat e 
vehi c l e acci dent s i n whi ch t her e i s no cl ai m of  
cr i mi nal  l i abi l i t y  and engage i n what ,  f or  want  of  a 
bet t er  t er m,  may be descr i bed as communi t y car et aki ng 
f unct i ons,  t ot al l y di vor ced f r om t he det ect i on,  
i nvest i gat i on,  or  acqui s i t i on of  evi dence r el at i ng t o 
t he v i ol at i on of  a cr i mi nal  st at ut e.  

I d.  at  441.  

¶12 Accor di ng t o t he cour t  of  appeal s,  sever al  of  i t s  

pr i or  deci s i ons coul d be r ead as i nt er pr et i ng t he t er m,  " t ot al l y 

di vor ced, "  t o mean t hat  a pol i ce of f i cer  coul d not  val i dl y 

execut e hi s or  her  communi t y car et aker  f unct i on i f  he or  she had 

any subj ect i ve l aw enf or cement  mot i vat i on f or  t he act i ons t aken.   

I d. ,  ¶¶14,  39.   The cour t  of  appeal s r easoned t hat  t hese 

deci s i ons may be cont r ar y t o ot her  Wi sconsi n and Uni t ed St at es 

Supr eme Cour t  Four t h Amendment  deci s i ons,  whi ch had uni f or ml y 

eval uat ed pol i ce conduct  obj ect i vel y.   I d. ,  ¶33.   Because of  

t hi s pot ent i al  conf l i c t ,  t he cour t  of  appeal s ur ged t hat  we 

expl ai n t he anal ysi s f or  a communi t y car et aker  f unct i on t hat  

addr esses whet her  a pol i ce of f i cer ' s subj ect i ve mot i vat i ons may 

be consi der ed.   I d. ,  ¶30.    

¶13 The cour t  of  appeal s eval uat ed Wagner ' s conduct  under  

communi t y car et aker  cr i t er i a t hat  t ake i nt o account  an of f i cer ' s  

subj ect i ve mot i vat i on.   I d. ,  ¶14.   Al t hough t he cour t  

acknowl edged t hat  Wagner  had some gener al i zed concer ns t hat  

cr i mi nal  act i v i t y mi ght  be t aki ng pl ace,  i t  hel d t hat  t he t er ms 

" t ot al l y di vor ced"  empl oyed i n Cady " cannot  mean t hat  an of f i cer  

must  have subj ect i vel y r ul ed out  al l  possi bi l i t y  of  cr i mi nal  

act i v i t y i n or der  t o act  i n a communi t y car et aker  capaci t y. "   

I d. ,  ¶15.   The cour t  not ed t hat  t o hol d ot her wi se woul d mean 
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t hat  " t he s i t uat i ons i n whi ch an of f i cer  coul d l awf ul l y per f or m 

val uabl e communi t y car et aker  ser vi ces woul d be f ew and f ar  

bet ween. "   I d. ,  ¶16.  

¶14 As a r esul t ,  t he cour t  hel d t hat  Wagner ' s subj ect i ve 

bel i ef  t hat  cr i mi nal  act i v i t y mi ght  be t aki ng pl ace di d not ,  i n 

and of  i t sel f ,  cause t he sei zur e t o become unl awf ul  under  i t s 

communi t y car et aker  anal ysi s.   I d. ,  ¶17.   Ther ef or e,  s i nce t he 

cour t  concl uded t hat  Wagner ' s  conduct  was l awf ul  under  t he 

t hr ee- st ep anal ysi s descr i bed i n Ander son I ,  t he cour t  of  

appeal s af f i r med t he deni al  of  Kr amer ' s mot i on t o suppr ess and 

uphel d t he c i r cui t  cour t ' s  j udgment  of  convi ct i on.   I d. ,  ¶42.  

¶15 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶16 Whet her  pol i ce conduct  const i t ut es a v i ol at i on of  t he 

Four t h Amendment  and Ar t i c l e I ,  Sect i on 11 of  t he f eder al  and 

st at e Const i t ut i ons i s a quest i on of  const i t ut i onal  f act  t hat  we 

r evi ew i ndependent l y.   St at e v.  Ar i as,  2008 WI  84,  ¶11,  311 

Wi s.  2d 358,  752 N. W. 2d 748 ( c i t i ng St at e v.  Gr i f f i t h,  2000 WI  

72,  ¶23,  236 Wi s.  2d 48,  613 N. W. 2d 72) .   Accor di ngl y,  we 

i ndependent l y r evi ew whet her  an of f i cer ' s communi t y car et aker  

f unct i on sat i sf i es t he r equi r ement s of  t he Four t h Amendment  and 

Ar t i c l e I ,  Sect i on 11 of  t he f eder al  and st at e Const i t ut i ons.   

Kel sey C. R. ,  243 Wi s.  2d 422,  ¶34.   

B.  Gener al  Pr i nci pl es 

¶17 I f  Wagner ' s conduct  const i t ut ed a sei zur e made wi t hout  

pr obabl e cause or  r easonabl e suspi c i on,  t hen whet her  t hat  
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conduct  v i ol at ed t he Four t h Amendment  of  t he Uni t ed St at es 

Const i t ut i on4 and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on5 depends on whet her  Wagner ' s i nt er act i on wi t h Kr amer  

as a communi t y car et aker  was r easonabl e.   Kel sey C. R. ,  243 

Wi s.  2d 422,  ¶34.   The St at e bear s t he bur den of  pr ovi ng t hat  

t he of f i cer ' s conduct  f el l  wi t hi n t he scope of  a r easonabl e 

communi t y car et aker  f unct i on.   St at e v.  Zi edoni s,  2005 WI  App 

249,  ¶15,  287 Wi s.  2d 831,  707 N. W. 2d 565.  

¶18 Hi st or i cal l y,  we gener al l y have i nt er pr et ed Ar t i c l e I ,  

Sect i on 11 t o pr ovi de t he same const i t ut i onal  guar ant ees as t he 

Supr eme Cour t  has accor ded t hr ough i t s i nt er pr et at i on of  t he 

Four t h Amendment .   Ar i as,  311 Wi s.  2d 358,  ¶20.   We have 

i nt er pr et ed Ar t i c l e I ,  Sect i on 11 t o pr ovi de t he same 

const i t ut i onal  guar ant ees as t he Four t h Amendment  pr ovi ded even 

bef or e t he Supr eme Cour t ' s  deci s i on i n Mapp v.  Ohi o,  367 U. S.  

643 ( 1961) ,  appl i ed t he Four t h Amendment ' s guar ant ees t o t he 

st at es under  t he Four t eent h Amendment . 6  Ar i as,  311 Wi s.  2d 358,  

                                                 
4 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des i n r el evant  par t :   " The r i ght  of  t he peopl e t o be 
secur e i n t hei r  per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be v i ol at ed 
.  .  .  . "  

5 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 
pr ovi des i n r el evant  par t :   " The r i ght  of  t he peopl e t o be 
secur e i n t hei r  per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be v i ol at ed 
.  .  .  . "  

6 Our  coor di nat i on of  Ar t i c l e I ,  § 11 wi t h t he Supr eme 
Cour t ' s  Four t h Amendment  j ur i spr udence began l ong 
bef or e we wer e r equi r ed t o f ol l ow t he Supr eme Cour t ' s  
Four t h Amendment  j ur i spr udence by i t s deci s i on i n Mapp 
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¶20.   On onl y one occasi on,  i n our  devel opment  of  Ar t i c l e I ,  

Sect i on 11 j ur i spr udence have we r equi r ed a showi ng di f f er ent  

f r om t hat  r equi r ed by t he Supr eme Cour t ' s  Four t h Amendment  

j ur i spr udence.   We di d so i n r egar d t o our  devel opment  of  a good 

f ai t h except i on under  Ar t i c l e I ,  Sect i on 11.   St at e v.  Eason,  

2001 WI  98,  245 Wi s.  2d 206,  629 N. W. 2d 625 ( cr eat i ng t wo 

addi t i onal  r equi r ement s under  Ar t i c l e I ,  Sect i on 11 f or  l aw 

enf or cement  bef or e accor di ng a good f ai t h except i on t o t hei r  

r el i ance on a def ect i ve no- knock sear ch war r ant ) .   Eason has no 

appl i cat i on her e.   Pur suant  t o our  usual  pr act i ce,  we shal l  

i nt er pr et  t he pr ovi s i ons of  t he Four t h Amendment  and Ar t i c l e I ,  

Sect i on 11 as equi val ent  i n r egar d t o communi t y car et aker  

anal yses.    

                                                                                                                                                             
v.  Ohi o,  367 U. S.  643,  .  .  .  ( 1961) .   For  exampl e,  i n 
Hoyer  v.  St at e,  180 Wi s.  407,  193 N. W.  89 ( 1923) ,  we 
excl uded evi dence t hat  was obt ai ned i n v i ol at i on of  
Hoyer ' s const i t ut i onal  r i ght s under  Ar t i c l e I ,  [ § 8 
and]  § 11 of  t he Wi sconsi n Const i t ut i on,  an 
i nt er pr et at i on consi st ent  wi t h t he Uni t ed St at es 
Supr eme Cour t ' s  use of  t he excl usi onar y r ul e under  t he 
Four t h Amendment .   Hoyer ,  180 Wi s.  at  412,  .  .  .  
( c i t i ng Amos v.  Uni t ed St at es,  255 U. S.  313,  .  .  .  
( 1921) ) .  

St at e v.  Ar i as,  2008 WI  84,  ¶20,  311 Wi s.  2d 358,  752 N. W. 2d 
748.    
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C.  The Communi t y Car et aker  Funct i on 

¶19 The communi t y car et aker  f unct i on has i t s or i gi ns i n 

Cady. 7  I n Cady,  t he pol i ce had conduct ed a war r ant l ess sear ch of  

Dombr owski ' s vehi c l e f ol l owi ng an acci dent .   Cady,  413 U. S.  at  

442.   The sear ch was conduct ed accor di ng t o st andar d pol i ce 

pr ot ocol .   Law enf or cement  at t empt ed t o l ocat e a ser vi ce 

r evol ver  t hat  Dombr owski ,  a Chi cago pol i ce of f i cer ,  was known t o 

possess.   Law enf or cement  di d so i n or der  t o " t o pr ot ect  t he 

publ i c f r om t he possi bi l i t y  t hat  a r evol ver  woul d f al l  i nt o 

unt r ai ned or  per haps mal i c i ous hands. "   I d.  at  443.   The cour t  

not ed t hat  t aki ng possessi on of  Dombr owski ' s vehi c l e had been 

necessar y t o r emove t he vehi c l e f r om t he r oad because i t  was 

causi ng a hazar d,  and Dombr owski  was unavai l abl e t o move i t  

hi msel f ,  due t o hi s i nt oxi cat i on and t he i nj ur i es he suf f er ed i n 

t he acci dent .   I d.  at  442- 43.   Based on t hese ci r cumst ances,  t he 

cour t  hel d t hat  t he pol i ce conduct  was j ust i f i ed under  t he 

f ol l owi ng r at i onal e:  

                                                 
7 I nt er est i ngl y,  Cady i t sel f  has i t s or i gi ns i n t he 

Wi sconsi n mur der  pr osecut i on of  Chest er  Dombr owski .   St at e v.  
Dombr owski ,  44 Wi s.  2d 486,  489- 92,  171 N. W. 2d 349 ( 1969) .  
Dombr owski  was convi ct ed i n Fond du Lac Count y Ci r cui t  Cour t ,  a 
j udgment  t hat  we l at er  af f i r med.   I d.  at  507.   Fol l owi ng our  
deci s i on,  Dombr owski  pet i t i oned f or  habeas r evi ew i n f eder al  
di st r i ct  cour t ,  whi ch was deni ed.   However ,  t he Sevent h Ci r cui t  
r evi ewed t he deni al  of  habeas and r ever sed Dombr owski ' s  
convi ct i on on const i t ut i onal  gr ounds.   Dombr owski  v.  Cady,  471 
F. 2d 280 ( 7t h Ci r .  1972) .   The Uni t ed St at es Supr eme Cour t  t hen 
gr ant ed cer t i or ar i ,  and i t s deci s i on expl ai ned t he communi t y 
car et aker  f unct i on t hat  we di scuss her e.   Cady v.  Dombr owski ,  
413 U. S.  433,  434- 35 ( 1973) .    
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Local  pol i ce of f i cer s .  .  .  f r equent l y i nvest i gat e 
vehi c l e acci dent s i n whi ch t her e i s no cl ai m of  
cr i mi nal  l i abi l i t y  and engage i n what ,  f or  want  of  a 
bet t er  t er m,  may be descr i bed as communi t y car et aki ng 
f unct i ons,  t ot al l y di vor ced f r om t he det ect i on,  
i nvest i gat i on,  or  acqui s i t i on of  evi dence r el at i ng t o 
t he v i ol at i on of  a cr i mi nal  st at ut e.  

I d.  at  441.    

¶20 We f i r st  di scussed t he communi t y car et aker  except i on 

t o t he pr ohi bi t i on agai nst  sei zur es t hat  wer e not  based on 

pr obabl e cause i n Bi es v.  St at e,  76 Wi s.  2d 457,  251 N. W. 2d 461 

( 1977) .   I n Bi es,  t he i ssue was whet her  a pol i ce of f i cer  

r easonabl y sei zed cer t ai n evi dence of  t hef t  under  t he pl ai n 

s i ght  doct r i ne.   I d.  at  463.   Ther e,  t he of f i cer  came upon t he 

evi dence whi l e i nvest i gat i ng a noi se compl ai nt ;  he was not  

i nvol ved i n i nvest i gat i ng t hef t .   We not ed t hat :   

Checki ng noi se compl ai nt s bear s l i t t l e i n common wi t h 
i nvest i gat i on of  cr i me.   As a gener al  mat t er  i t  i s 
pr obabl y mor e a par t  of  t he " communi t y car et aker "  
f unct i on of  t he pol i ce whi ch,  whi l e per haps l ack i ng i n 
some r espect s t he ur gency of  cr i mi nal  i nvest i gat i on,  
i s  never t hel ess an i mpor t ant  and essent i al  par t  of  t he 
pol i ce r ol e.  

I d.  at  471.   Even t hough t he of f i cer  i n Bi es di d not  have a 

war r ant  f or  hi s i nvest i gat i on of  t he gar age wher e evi dence of  a 

cr i me was obser ved,  we concl uded t hat  hi s conduct  was r easonabl e 

under  t he Four t h Amendment  because he had a l awf ul  r eason t o 

l ook i nt o t he open gar age door  under  hi s communi t y car et aker  

f unct i on of  i nvest i gat i ng a noi se compl ai nt .   I d.  at  471- 72.  

¶21 Subsequent l y,  t he cour t  of  appeal s set  out  a t hr ee-

st ep t est  f or  eval uat i ng c l ai ms of  pol i ce communi t y car et aker  
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f unct i ons i n Ander son I ,  whi ch we concl ude pr ovi des a 

sat i sf act or y anal ysi s.   Ander son I  expl ai ned t hi s t est :  

[ W] hen a communi t y car et aker  f unct i on i s asser t ed as 
j ust i f i cat i on f or  t he sei zur e of  a per son,  t he t r i al  
cour t  must  det er mi ne:   ( 1)  t hat  a sei zur e wi t hi n t he 
meani ng of  t he f our t h amendment  has occur r ed;  ( 2)  i f  
so,  whet her  t he pol i ce conduct  was bona f i de communi t y 
car et aker  act i v i t y;  and ( 3)  i f  so,  whet her  t he publ i c 
need and i nt er est  out wei gh t he i nt r usi on upon t he 
pr i vacy of  t he i ndi v i dual . 8 

Ander son I ,  142 Wi s.  2d at  169.   Thi s t hr ee- st ep t est  was 

appl i ed i n t he l ead opi ni on i n Kel sey C. R. ,  243 Wi s.  2d 422,  

¶35,  and i t  has been appl i ed i n subsequent  cour t  of  appeal s 

opi ni ons.   See,  e. g. ,  Zi edoni s,  287 Wi s.  2d 831,  ¶14;  St at e v.  

                                                 
8 St at e v.  Ander son,  142 Wi s.  2d 162,  417 N. W. 2d 411 ( Ct .  

App.  1987)  ( Ander son I ) ,  t he case whi ch l ai d out  t he communi t y 
car et aker  t hr ee- st ep t est ,  r emanded pr oceedi ngs t o t he c i r cui t  
cour t  f or  addi t i onal  f i ndi ngs.   The ci r cui t  cour t ' s  deci s i on was 
subsequent l y appeal ed i n St at e v.  Ander son,  149 Wi s.  2d 663,  439 
N. W. 2d 840 ( Ct .  App.  1989)  ( Ander son I I ) ,  whi ch appl i ed t he same 
communi t y car et aker  t est  espoused i n Ander son I .   I d.  at  680- 83.   
We r evi ewed Ander son I I  i n St at e v.  Ander son,  155 Wi s.  2d 77,  
454 N. W. 2d 763 ( 1990)  ( Ander son I I I ) ,  and ul t i mat el y r ever sed 
t he deci s i on of  t he cour t  of  appeal s.   Ander son I I I ,  155 Wi s.  2d 
at  89.   However ,  our  deci s i on i n Ander son I I I  di d not  r el y on 
nor  addr ess t he par t i es '  communi t y car et aker  ar gument s or  t he 
f r amewor k ut i l i zed by t he cour t  of  appeal s i n Ander son I  and 
Ander son I I .   I d.  at  88.   I n addi t i on,  we not e t hat  t he l ead 
opi ni on i n Kel sey C. R. ,  2001 WI  54,  243 Wi s.  2d 422,  626 N. W. 2d 
777,  appl i ed t he Ander son I  t hr ee- st ep t est  t o a communi t y  
car et aker  asser t i on.    

We do not  addr ess t he ef f ect  of  t he sequence of  t he 
pr oceedi ngs i n t he Ander son ser i es of  cases on t he pr ecedent i al  
val ue of  t he communi t y car et aker  t hr ee- st ep t est  set  out  i n 
Ander son I ,  and i nst ead,  we choose t o expr essl y adopt  t he l ead 
opi ni on i n Kel sey C. R.  and t he t hr ee- st ep t est  Kel sey C. R.  
empl oyed.  
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Pat er son,  220 Wi s.  2d 526,  533- 34,  583 N. W. 2d 190 ( Ct .  App.  

1998) .    

D.  Appl i cat i on of  t he Thr ee- st ep Test  

1.  Sei zur e r equi r ement  

¶22 Her e,  t he par t i es do not  di sput e t hat  t he onl y conduct  

t hat  mi ght  have const i t ut ed a sei zur e was Wagner ' s act i vat i on of  

hi s pol i ce cr ui ser ' s emer gency over head l i ght s whi l e pul l i ng up 

behi nd Kr amer ' s l egal l y- par ked vehi c l e.   Whi l e i t  i s  ent i r el y 

possi bl e t hat  upon anal ysi s t hi s conduct  may not  const i t ut e a 

sei zur e,  see St at e v.  Young,  2006 WI  98,  ¶¶65- 67,  294 Wi s.  2d 1,  

717 N. W. 2d 729,  we do not  dec i de t hi s i ssue.   I nst ead,  f or  

pur poses of  our  anal ysi s,  we wi l l  assume,  wi t hout  deci di ng,  t hat  

a sei zur e t ook pl ace f or  whi ch t her e was nei t her  pr obabl e cause 

nor  r easonabl e suspi c i on.   Accor di ngl y,  t he f i r st  st ep of  t he 

t hr ee- st ep t est  i s  sat i sf i ed.  

2.  Bona f i de communi t y car et aker  f unct i on  

¶23 The second st ep r equi r es t hat  i n or der  f or  pol i ce 

conduct  t o be uphel d,  t he of f i cer  must  be engaged i n a bona f i de 

communi t y car et aker  f unct i on.   Kel sey C. R. ,  243 Wi s.  2d 422,  

¶35.   I t  i s  dur i ng t he appl i cat i on of  t hi s second r equi r ement  

t hat  a cour t  consi der s whet her  pol i ce conduct  i s " t ot al l y 

di vor ced f r om t he det ect i on,  i nvest i gat i on,  or  acqui s i t i on of  

evi dence r el at i ng t o t he v i ol at i on of  a cr i mi nal  st at ut e. "   

Cady,  413 U. S.  at  441;  see al so Kel sey C. R. ,  243 Wi s.  2d 422,  

¶34.  

¶24 As t he cour t  of  appeal s not ed,  " [ t ] her e i s no di sput e 

t hat ,  but  f or  [ some of ]  t he of f i cer ' s subj ect i ve concer ns when 
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he appr oached Kr amer ' s t r uck,  t he of f i cer  was act i ng i n [ a bona 

f i de]  communi t y car et aker  capaci t y when t he [ al l eged]  sei zur e 

occur r ed. "   Kr amer ,  ___ Wi s.  2d ___,  ¶13 ( emphasi s i n or i gi nal ) .   

We agr ee wi t h t hat  assessment .   Ther ef or e,  t he cent r al  quest i on 

we need t o consi der  wi t h r espect  t o t hi s r equi r ement  i s what  

ef f ect ,  i f  any,  an of f i cer ' s subj ect i ve concer ns may have on t he 

assessment  of  whet her  hi s act i on was a bona f i de communi t y 

car et aker  f unct i on.  

¶25 Kr amer  ar gues t hat  t he " t ot al l y di vor ced"  l anguage 

f r om Cady means t hat  t he of f i cer  must  have r ul ed out  any 

possi bi l i t y  of  cr i mi nal  act i v i t y bef or e t he communi t y car et aker  

f unct i on i s bona f i de.   The St at e,  on t he ot her  hand,  

acknowl edges t hat  whi l e t he subj ect i ve i nt ent  of  t he of f i cer  may 

be r el evant ,  i t  i s  not  di sposi t i ve,  const i t ut i ng mer el y one 

f act or  among many t o be consi der ed i n t he t ot al i t y of  t he 

c i r cumst ances.   We concl ude t hat  t he St at e' s v i ew bet t er  

compor t s wi t h t he r equi r ement s of  t he Four t h Amendment  and 

Ar t i c l e I ,  Sect i on 11.  

¶26 The cour t  of  appeal s c i t ed t o Uni t ed St at es Supr eme 

Cour t  opi ni ons when expr essi ng i t s concer n t hat  an of f i cer ' s 

subj ect i ve mot i vat i on may be i r r el evant  due t o t he obj ect i ve 

st andar d t hat  appl i es i n a Four t h Amendment  cont ext .   I d. ,  ¶¶14,  

31 ( c i t i ng Br i gham Ci t y,  Ut ah v.  St uar t ,  547 U. S.  398 ( 2006) ;  

Whr en v.  Uni t ed St at es,  517 U. S.  806 ( 1996) ) .   I n St uar t ,  t he 

Supr eme Cour t  s t at ed,  " An act i on i s ' r easonabl e'  under  t he 

Four t h Amendment ,  r egar dl ess of  t he i ndi v i dual  of f i cer ' s st at e 

of  mi nd,  ' as l ong as t he c i r cumst ances,  v i ewed obj ect i vel y,  



No.  2007AP1834- CR   

 

15 
 

j ust i f y [ t he]  act i on. '   The of f i cer ' s subj ect i ve mot i vat i on i s  

i r r el evant . "   St uar t ,  547 U. S.  at  404 ( emphasi s i n or i gi nal ;  

c i t at i on omi t t ed) .   Whr en not ed t hat  pr i or  case l aw 

" f or ecl ose[ s]  any ar gument  t hat  t he const i t ut i onal  

r easonabl eness of  t r af f i c  st ops depends on t he act ual  

mot i vat i ons of  t he i ndi v i dual  of f i cer s i nvol ved .  .  .  .   

Subj ect i ve i nt ent i ons pl ay no r ol e i n or di nar y,  pr obabl e- cause 

Four t h Amendment  anal ysi s. "   Whr en,  517 U. S.  at  813.    

¶27 At  f i r st  bl ush,  t he above- quot ed st at ement s f r om 

St uar t  and Whr en seem qui t e br oad and pot ent i al l y  pr ecl ude 

consi der at i on of  an of f i cer ' s subj ect i ve i nt ent  when a Four t h 

Amendment  v i ol at i on i s c l ai med.   However ,  Whr en pr ovi des a c l ear  

expl anat i on f or  i t s appr oach:  

We ar e r emi nded t hat  i n Fl or i da v.  Wel l s,  495 U. S.  1,  
4 ( 1990) ,  we st at ed t hat  " an i nvent or y sear ch must  not  
be a r use f or  a gener al  r ummagi ng i n or der  t o di scover  
i ncr i mi nat i ng evi dence" ;  t hat  i n Col or ado v.  Ber t i ne,  
479 U. S.  367,  372 ( 1987) ,  i n appr ovi ng an i nvent or y 
sear ch,  we appar ent l y t hought  i t  s i gni f i cant  t hat  
t her e had been " no showi ng t hat  t he pol i ce,  who wer e 
f ol l owi ng st andar di zed pr ocedur es,  act ed i n bad f ai t h 
or  f or  t he sol e pur pose of  i nvest i gat i on" ;  and t hat  i n 
New Yor k v.  Bur ger ,  482 U. S.  691,  716- 717,  n.  27 
( 1987) ,  we obser ved,  i n uphol di ng t he 
const i t ut i onal i t y of  a war r ant l ess admi ni st r at i ve 
i nspect i on,  t hat  t he sear ch di d not  appear  t o be " a 
' pr et ext '  f or  obt ai ni ng evi dence of  .  .  .  v i ol at i on of  
.  .  .  penal  l aws. "   But  onl y an undi scer ni ng r eader  
woul d r egar d t hese cases as endor si ng t he pr i nci pl e 
t hat  ul t er i or  mot i ves can i nval i dat e pol i ce conduct  
t hat  i s  j ust i f i abl e on t he basi s  of  pr obabl e cause t o 
bel i eve t hat  a v i ol at i on of  l aw has occur r ed.   I n each 
case we wer e addr essi ng t he val i di t y of  a sear ch 
conduct ed i n t he absence of  pr obabl e cause.    
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I d.  at  811 ( f oot not es omi t t ed) .   That  i s,  when an of f i cer ' s 

Four t h Amendment  sear ch and sei zur e conduct  i s suppor t ed by an 

obj ect i vel y ascer t ai nabl e basi s f or  pr obabl e cause or  r easonabl e 

suspi c i on,  t he pol i ce conduct  meet s t he Four t h Amendment ' s 

r equi r ement  of  r easonabl eness,  t her eby causi ng subj ect i ve 

mot i vat i ons t o be of  l i t t l e concer n.   However ,  when a sear ch or  

sei zur e i s not  suppor t ed by pr obabl e cause or  r easonabl e 

suspi c i on and i t  i s  cont ended t hat  t he r easonabl eness of  pol i ce 

conduct  st ands on ot her  f oot i ng,  an of f i cer ' s subj ect i ve 

mot i vat i on i s a f act or  t hat  may war r ant  consi der at i on.   See 2 

Wayne R.  Laf ave et  al . ,  Cr i mi nal  Pr ocedur e § 3. 1( d)  ( 3d ed.  

2007)  ( not i ng t hat  t he pr et ext ual ,  subj ect i ve mot i vat i ons of  

pol i ce of f i cer s may be consi der ed when t he pol i ce conduct  t akes 

pl ace i n t he absence of  pr obabl e cause)  ( c i t i ng Whr en,  517 U. S.  

at  811) ;  cf  1 Wayne R.  Laf ave et  al . ,  Cr i mi nal  Pr ocedur e 

§ 1. 4( f )  ( 3d ed.  2007)  ( gener al l y cr i t i c i z i ng t he Whr en 

deci s i on) .    

¶28 Al t hough t he cases ci t ed i n Whr en wer e al l  sear ch 

cases,  t he cour t  f ur t her  di st i ngui shed t hem i n or der  t o anal yze 

t he pol i ce sei zur e at  i ssue i n Whr en.   Whr en,  517 U. S.  at  811-

12;  see al so i nf r a not e 8.   Whr en f ur t her  st at ed:  

[ I n Del awar e v.  Pr ouse,  440 U. S.  648,  661 ( 1979) ,  
expr essi ng concer n about  pol i ce pr et ext , ]  t he pol i ce 
act i on i n quest i on was a r andom t r af f i c  st op f or  t he 
pur pose of  checki ng a mot or i st ' s  l i cense and vehi c l e 
r egi st r at i on,  a pr act i ce t hat ——l i ke t he pr act i ces at  
i ssue i n t he i nvent or y sear ch and admi ni st r at i ve 
i nspect i on cases upon whi ch pet i t i oner s r el y i n maki ng 
t hei r  " pr et ext "  c l ai m——i nvol ves pol i ce i nt r usi on 
wi t hout  t he pr obabl e cause t hat  i s i t s t r adi t i onal  
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j ust i f i cat i on.   Our  opi ni on i n Pr ouse expr essl y 
di st i ngui shed t he case f r om a st op based on pr eci sel y 
what  i s at  i ssue her e:   " pr obabl e cause t o bel i eve 
t hat  a dr i ver  i s v i ol at i ng any one of  t he mul t i t ude of  
appl i cabl e t r af f i c  and equi pment  r egul at i ons. "  

I d.  at  817 ( emphasi s i n Whr en;  c i t at i on omi t t ed) .    

¶29 The r easoni ng of  Whr en i s not  i nconsi st ent  wi t h t he 

anal ysi s i n a communi t y car et aker  cont ext ,  s i nce pol i ce conduct  

i s not  based on pr obabl e cause or  r easonabl e suspi c i on when a 

communi t y car et aker  f unct i on i s ongoi ng.   See St at e v.  Ander son,  

155 Wi s.  2d 77,  88,  454 N. W. 2d 763 ( 1990)  ( Ander son I I I )  ( not  

addr essi ng whet her  t he communi t y car et aker  f unct i on pr ovi ded a 

basi s f or  t he pol i ce conduct  at  i ssue because t he conduct  at  

i ssue i n Ander son I I I  was i ndependent l y suppor t ed by r easonabl e 

suspi c i on) .    

¶30 When eval uat i ng whet her  a communi t y car et aker  f unct i on 

i s bona f i de,  we exami ne t he t ot al i t y of  t he c i r cumst ances as 

t hey exi st ed at  t he t i me of  t he pol i ce conduct .   Cady,  413 U. S.  

at  440;  Kel sey C. R. ,  243 Wi s.  2d 422,  ¶37.   I n so doi ng,  we 

concl ude t hat  t he " t ot al l y di vor ced"  l anguage f r om Cady does not  

mean t hat  i f  t he pol i ce of f i cer  has any subj ect i ve l aw 

enf or cement  concer ns,  he cannot  be engagi ng i n a val i d communi t y 

car et aker  f unct i on.   Rat her ,  we concl ude t hat  i n a communi t y 

car et aker  cont ext ,  when under  t he t ot al i t y of  t he c i r cumst ances 

an obj ect i vel y r easonabl e basi s  f or  t he communi t y car et aker  

f unct i on i s shown,  t hat  det er mi nat i on i s not  negat ed by t he 

of f i cer ' s subj ect i ve l aw enf or cement  concer ns.    

¶31 I n some r espect s,  our  anal ysi s  i s s i mi l ar  t o t he 

anal ysi s descr i bed i n Whr en.   I t  i s  s i mi l ar  because i n bot h a 
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det er mi nat i on of  pr obabl e cause t o ar r est ,  such as Whr en,  and i n 

a communi t y car et aker  cont ext ,  as we have i n t he case bef or e us,  

when an obj ect i vel y r easonabl e basi s f or  pr obabl e cause or  t he 

communi t y car et aker  f unct i on exi st s,  an of f i cer ' s subj ect i ve 

mot i vat i ons do not  negat e ei t her  t he pr obabl e cause 

det er mi nat i on or  t he det er mi nat i on t hat  t he communi t y car et aker  

f unct i on was bona f i de.   However ,  our  anal ysi s of  t he communi t y 

car et aker  f unct i on i s al so di st i nct  f r om an anal ysi s of  whet her  

t her e exi st s pr obabl e cause t o ar r est .   I n a pr obabl e cause 

anal ysi s,  t he subj ect i ve i nt ent  of  t he of f i cer  pl ays no r ol e i n 

t he t ot al i t y of  t he c i r cumst ances t hat  a cour t  consi der s i n 

det er mi ni ng whet her  t her e i s pr obabl e cause t o ar r est .   Whr en,  

517 U. S.  at  813.   I n our  communi t y car et aker  anal ysi s,  i t  

const i t ut es a f act or  t hat  may be consi der ed i n t he t ot al i t y of  

t he c i r cumst ances.   

¶32 I n r egar d t o our  communi t y car et aker  anal ysi s,  t he 

nat ur e of  a pol i ce of f i cer ' s wor k i s mul t i f acet ed.   An of f i cer  

i s char ged wi t h enf or ci ng t he l aw,  but  he or  she al so ser ves as 

a necessar y communi t y car et aker  when t he of f i cer  di scover s a 

member  of  t he publ i c who i s i n need of  assi st ance.   As an 

of f i cer  goes about  hi s or  her  dut i es,  an of f i cer  cannot  al ways 

ascer t ai n whi ch hat  t he of f i cer  wi l l  wear ——hi s l aw enf or cement  

hat  or  her  communi t y car et aker  hat .   For  exampl e,  an of f i cer  may 

come upon what  appear s t o be a st al l ed vehi c l e and deci de t o 

i nvest i gat e t o det er mi ne i f  assi st ance i s needed;  however ,  t he 

i nvest i gat i on may show t hat  a cr i me i s bei ng commi t t ed wi t hi n 

t he vehi c l e.   Ther ef or e,  f r om t he poi nt  of  v i ew of  t he of f i cer ,  
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he or  she must  be pr epar ed f or  ei t her  event ual i t y as t he vehi c l e 

i s appr oached.   Accor di ngl y,  t he of f i cer  may have l aw 

enf or cement  concer ns,  even when t he of f i cer  has an obj ect i vel y  

r easonabl e basi s f or  per f or mi ng a communi t y car et aker  f unct i on.  

¶33 To concl ude ot her wi se woul d i gnor e t he mul t i f acet ed 

nat ur e of  pol i ce wor k and f or ce pol i ce of f i cer s t o l et  down 

t hei r  guar d and unnecessar i l y  expose t hemsel ves t o danger ous 

condi t i ons.   See,  e. g. ,  Mar yl and v.  Wi l son,  519 U. S.  408,  412- 13 

( 1997)  ( " Regr et t abl y,  t r af f i c  st ops may be danger ous encount er s.   

I n 1994 al one,  t her e wer e 5, 762 of f i cer  assaul t s and 11 of f i cer s 

k i l l ed dur i ng t r af f i c  pur sui t s and st ops. " ) ;  Pennsyl vani a v.  

Mi mms,  434 U. S.  106,  110 ( 1977)  ( " [ W] e have speci f i cal l y  

r ecogni zed t he i nor di nat e r i sk conf r ont i ng an of f i cer  as he 

appr oaches a per son seat ed i n an aut omobi l e.   ' Accor di ng t o one 

st udy,  appr oxi mat el y 30% of  pol i ce shoot i ngs occur r ed when a 

pol i ce of f i cer  appr oached a suspect  seat ed i n an aut omobi l e. ' " )  

( quot i ng Adams v.  Wi l l i ams,  407 U. S.  143,  148 n. 3 ( 1972) ) ;  St at e 

v.  El l enbecker ,  159 Wi s.  2d 91,  97,  464 N. W. 2d 427 ( Ct .  App.  

1990)  ( " [ E] ven seemi ngl y i nnocent  act i v i t y,  such as r ef uel i ng a 

di sabl ed car ,  coul d l at er  t ur n out  t o be t hef t  of  a car  t hat  was 

l ef t  on t he shoul der  of  t he hi ghway. " ) ;  Char l es Remsber g,  The 

Tact i cal  Edge:   Sur vi v i ng Hi gh- Ri sk Pat r ol  271- 72 ( Cal i br e Pr ess 

1988)  ( not i ng t hat  of f i cer s appr oachi ng vehi c l es t ypi cal l y know 

not hi ng about  t he t hr eat  l evel  passenger s may pose,  because t hey 

know not hi ng about  t he passenger s t hemsel ves,  and t he of f i cer s  

t hus expose t hemsel ves t o consi der abl e danger ) .    
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¶34 Fur t her mor e,  t o i nt er pr et  t he " t ot al l y di vor ced"  

l anguage i n Cady t o mean t hat  an of f i cer  coul d not  engage i n a 

communi t y car et aker  f unct i on i f  he or  she had any l aw 

enf or cement  concer ns woul d,  f or  pr act i cal  pur poses,  pr ecl ude 

pol i ce of f i cer s f r om engagi ng i n any communi t y car et aker  

f unct i ons at  al l .   Thi s r esul t  i s  nei t her  sensi bl e nor  

desi r abl e.  

¶35 Accor di ngl y,  we do not  r ead t he " t ot al l y di vor ced"  

l anguage f r om Cady as br oadl y as Kr amer  suggest s.   I nst ead,  we 

concl ude t hat  Cady was mer el y obser vi ng t hat  communi t y car et aker  

f unct i ons ar e " t ot al l y di vor ced"  f r om an of f i cer ' s l aw 

enf or cement  f unct i on because a di f f er ent  f acet  of  pol i ce wor k i s 

par amount  i n a communi t y car et aker  f unct i on t han i s par amount  i n 

a l aw enf or cement  f unct i on.   I n our  v i ew,  t he concur r ence i n an 

I l l i noi s Cour t  of  Appeal s deci s i on,  Peopl e v.  Cor der o,  830 

N. E. 2d 830 ( I l l .  Ct .  App.  2005) ,  cor r ect l y i nt er pr et ed t he 

" t ot al l y di vor ced"  l anguage f r om Cady as t he Supr eme Cour t ' s  

" not i ng t hat  many pol i ce- ci t i zen encount er s have not hi ng t o do 

wi t h cr i me,  not  [ as]  r equi r i ng t hat  t hey must  have not hi ng t o do 

wi t h cr i me. "   I d.  at  841 ( O' Mal l ey,  P. J. ,  concur r i ng) .  

¶36 Ther ef or e,  we concl ude t hat  a cour t  may consi der  an 

of f i cer ' s subj ect i ve i nt ent  i n eval uat i ng whet her  t he of f i cer  

was act i ng as a bona f i de communi t y car et aker ;  however ,  i f  t he 

cour t  concl udes t hat  t he of f i cer  has ar t i cul at ed an obj ect i vel y 

r easonabl e basi s under  t he t ot al i t y of  t he c i r cumst ances f or  t he 

communi t y car et aker  f unct i on,  he has met  t he st andar d of  act i ng 

as a bona f i de communi t y car et aker ,  whose communi t y car et aker  
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f unct i on i s t ot al l y di vor ced f r om l aw enf or cement  f unct i ons.   

Fur t her mor e,  appl y i ng an obj ect i ve st andar d,  whi l e consi der i ng 

subj ect i ve concer ns,  i s  consi st ent  wi t h our  past  j ur i spr udence 

i n det er mi ni ng t he r easonabl eness of  an of f i cer ' s act i ons i n 

r egar d t o a pr ot ect i ve f r i sk f or  weapons:  

The of f i cer ' s [ subj ect i ve]  f ear  or  bel i ef  .  .  .  i s  but  
one f act or  i n t he t ot al i t y of  t he c i r cumst ances t hat  a 
cour t  may consi der  i n det er mi ni ng whet her  an 
[ of f i cer ' s conduct  was obj ect i vel y r easonabl e] .    

St at e v.  Kyl es,  2004 WI  15,  ¶39,  269 Wi s.  2d 1,  675 N. W. 2d 449. 9  

We now consi der  whet her  Wagner  conduct ed a bona f i de communi t y 

car et aker  f unct i on i n t hi s case.  

¶37 We concl ude t hat  Wagner  had an obj ect i vel y r easonabl e 

basi s f or  deci di ng t hat  a mot or i st  may have been i n need of  

assi st ance when he st opped behi nd Kr amer ' s vehi c l e.   Kr amer  was 

par ked on t he s i de of  a hi ghway af t er  dar k wi t h hi s hazar d 

f l asher s oper at i ng.   I t  was Wagner ' s exper i ence t hat  when a 

                                                 
9 St at e v.  Kyl es,  2004 WI  15,  ¶39,  269 Wi s.  2d 1,  675 N. W. 2d 

449,  al so st at es t hat  " [ s] omet i mes an of f i cer ' s per cept i ons wi l l  
hel p sust ai n t he obj ect i ve r easonabl eness of  [ hi s or  her  
conduct ] .  Ot her  t i mes,  t hese per cept i ons may under cut  a 
concl usi on of  r easonabl eness. "   Thi s l anguage shoul d not  be r ead 
t o concl ude t hat  t he subj ect i ve bel i ef  of  an of f i cer  may pr ovi de 
t he cour t  wi t h suf f i c i ent  evi dence of  pr obabl e cause or  
r easonabl e suspi c i on when t her e i s an i nsuf f i ci ent  obj ect i vel y 
r easonabl e basi s f or  t hat  concl usi on.   Wer e t he above quot e f r om 
Kyl es r ead ot her wi se,  t he r i ght s of  t he def endant  under  t he 
Uni t ed St at es Const i t ut i on woul d be under cut  because pr obabl e 
cause and r easonabl e suspi c i on woul d not  be det er mi ned on an 
obj ect i vel y r easonabl e basi s and our  deci s i on i n Kyl es woul d be 
i n conf l i c t  wi t h Whr en v.  Uni t ed St at es,  517 U. S.  806 ( 1996) ,  
whi ch st at es t hat  t he " [ s] ubj ect i ve i nt ent i ons pl ay no r ol e i n 
or di nar y,  pr obabl e- cause Four t h Amendment  anal ysi s. "   I d.  at  
813.    
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vehi c l e i s par ked on t he si de of  t he r oad wi t h i t s hazar d 

f l asher s oper at i ng,  t ypi cal l y t her e i s a vehi c l e pr obl em.   Hi s 

f i r st  cont act  wi t h Kr amer  was t o of f er  assi st ance.   He sai d,  

" Hi .   Can I  hel p you wi t h somet hi ng?"  and " Just  maki ng sur e no 

vehi c l e pr obl ems. "    

¶38 Wagner  al so acknowl edged t hat  he di d not  know what  was 

goi ng on i nsi de t he vehi c l e,  or  whet her  t her e was a dr i ver  

pr esent .   He appr oached t he vehi c l e wi t h caut i on,  but  t o do so 

was st andar d pol i ce pr ocedur e,  desi gned t o pr ot ect  an of f i cer  

who was ent er i ng upon an unknown si t uat i on.   I t  was onl y af t er  

Kr amer  spoke t hat  Wagner ' s concer n shi f t ed f r om hi s communi t y 

car et aker  f unct i on t o a l aw enf or cement  f unct i on.    

¶39 I t  i s  i mpor t ant  t o not e t hat  gi ven t he mul t i f acet ed 

nat ur e of  pol i ce wor k t hese t wo f unct i ons ar e not  mut ual l y 

excl usi ve.   Rat her ,  whi ch f unct i on i s pr i mar y may shi f t  dur i ng 

t he cour se of  t he of f i cer ' s i nt er act i on wi t h member s of  t he 

publ i c.   I n t he case bef or e us,  i t  was Wagner ' s communi t y 

car et aker  f unct i on of  of f er i ng assi st ance t o what  coul d have 

been a mot or i st  st r anded i n a st al l ed vehi c l e af t er  dar k t hat  

l ed t o t he of f i cer ' s cont act  wi t h Kr amer .   Af t er  Kr amer  began t o 

speak wi t h t he of f i cer ,  i t  was Wagner ' s l aw enf or cement  f unct i on 

t hat  l ed t o Kr amer ' s ar r est  f or  dr i v i ng whi l e i nt oxi cat ed.   The 

obj ect i vel y r easonabl e basi s f or  Wagner  maki ng cont act  wi t h 

Kr amer  was t ot al l y di vor ced f r om hi s subj ect i ve bel i ef  t hat  

cr i mi nal  act i v i t y coul d have been t aki ng pl ace.   Fur t her mor e,  

under  t he t ot al i t y of  t he c i r cumst ances,  Wagner ' s subj ect i ve 

bel i ef  does not  negat e hi s obj ect i vel y r easonabl e basi s f or  
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st oppi ng behi nd Kr amer  and cont act i ng hi m t o ascer t ai n i f  Kr amer  

needed assi st ance.   Accor di ngl y ,  Wagner ' s cont act  wi t h Kr amer  

was a bona f i de communi t y car et aker  f unct i on t hat  was t ot al l y 

di vor ced f r om hi s l aw enf or cement  f unct i on.  

3.  The bal anci ng t est  

¶40 Si nce we have assumed t hat  a Four t h Amendment  and 

Ar t i c l e I ,  Sect i on 11 sei zur e occur r ed,  and have concl uded t hat  

Wagner  engaged i n a bona f i de communi t y car et aker  f unct i on,  we 

now pr oceed t o consi der  t he t hi r d st ep:   whet her  t he of f i cer ' s 

exer ci se of  a bona f i de communi t y car et aker  f unct i on was 

r easonabl e.   Kel sey C. R. ,  243 Wi s.  2d 422,  ¶35.   We do so by 

bal anci ng a publ i c i nt er est  or  need t hat  i s f ur t her ed by t he 

of f i cer ' s conduct  agai nst  t he degr ee of  and nat ur e of  t he 

r est r i ct i on upon t he l i ber t y i nt er est  of  t he c i t i zen. 10  Ar i as,  

__ Wi s.  2d __,  ¶32;  see Kel sey C. R. ,  243 Wi s.  2d 422,  ¶35.    

¶41 The st r onger  t he publ i c need and t he mor e mi ni mal  t he 

i nt r usi on upon an i ndi v i dual ' s l i ber t y,  t he mor e l i kel y t he 

pol i ce conduct  wi l l  be hel d t o be r easonabl e.   I n bal anci ng 

t hese i nt er est s,  we consi der  t he f ol l owi ng f act or s:  

( 1)  t he degr ee of  t he publ i c i nt er est  and t he exi gency 
of  t he s i t uat i on;  ( 2)  t he at t endant  c i r cumst ances 
sur r oundi ng t he sei zur e,  i ncl udi ng t i me,  l ocat i on,  t he 

                                                 
10 " Al t hough our  l egal  l exi con of t en pr esent s ' sear ches and 

sei zur es'  as an i nsepar abl e t andem,  t he t wo ar e const i t ut i onal l y 
and anal yt i cal l y di st i nct .   .  .  .   A sei zur e di f f er s f r om a 
sear ch,  as i t  ' depr i ves t he i ndi v i dual  of  domi ni on over  hi s or  
her  per son or  pr oper t y. ' "   Ar i as,  ___ Wi s.  2d ___,  ¶25 ( quot i ng 
Hor t on v.  Cal i f or ni a,  496 U. S.  128,  133 ( 1990) ) .   A sear ch 
i nvades di f f er ent  const i t ut i onal l y pr ot ect ed i nt er est s——t he 
pr i vacy i nt er est s of  a per son.   I d. ,  ¶31.  
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degr ee of  over t  aut hor i t y and f or ce di spl ayed;  ( 3)  
whet her  an aut omobi l e i s i nvol ved;  and ( 4)  t he 
avai l abi l i t y ,  f easi bi l i t y  and ef f ect i veness of  
al t er nat i ves t o t he t ype of  i nt r usi on act ual l y 
accompl i shed.  

Kel sey C. R. ,  243 Wi s.  2d 422,  ¶36 ( quot i ng Ander son I ,  142 

Wi s.  2d at  169- 70) .  

¶42 Wi t h r espect  t o t he f i r st  f act or ,  we not e t hat  t he 

publ i c has a subst ant i al  i nt er est  i n ensur i ng t hat  pol i ce assi st  

mot or i st s who may be st r anded on t he si de of  a hi ghway,  

especi al l y af t er  dar k and out si de of  an ur ban ar ea when hel p i s 

not  c l ose at  hand.   St at e v.  Goebel ,  103 Wi s.  2d 203,  208,  307 

N. W. 2d 915 ( 1981)  ( not i ng t hat  when pol i ce s t op t o assi st  

mot or i st s,  such cont act  i s  " not  onl y aut hor i zed,  but  

const i t ut e[ s]  an i mpor t ant  dut y of  l aw enf or cement  of f i cer s" ) ;  

Zi edoni s,  287 Wi s.  2d 831,  ¶29 ( hol di ng t hat  t he " of f i cer s '  f ear  

f or  t he saf et y of  t he occupant "  was a s i gni f i cant  publ i c 

i nt er est  suppor t i ng communi t y car et aker  f unct i on,  because " t he 

of f i cer s di d not  know t he physi cal  condi t i on of  t he per son and 

r easonabl y concl uded t hat  t he s i t uat i on was an emer gency" )  

( c i t i ng St at e v.  Fer guson,  2001 WI  App 102,  ¶22,  244 Wi s.  2d 17,  

629 N. W. 2d 788) .   Si nce t he publ i c has a subst ant i al  i nt er est  i n 

pol i ce of f er i ng assi st ance t o mot or i st s who may need assi st ance,  

especi al l y af t er  dar k and i n ar eas of  t he st at e' s hi ghways wher e 

assi st ance may not  be near  at  hand,  t he f i r st  f act or  f avor s t he 

concl usi on t hat  Wagner ' s communi t y car et aki ng f unct i on was 

r easonabl y per f or med.  

¶43 I n consi der i ng t he second r easonabl eness f act or ,  

whet her  t he t i me,  l ocat i on,  and degr ee of  aut hor i t y and f or ce 
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di spl ayed wer e appr opr i at e under  t he c i r cumst ances,  we not e t hat  

i t  i s  har d t o i magi ne Wagner  di spl ayi ng l ess over t  aut hor i t y,  or  

act i ng l ess coer ci vel y,  t han he di d i n t hi s case.   The cont act  

wi t h Kr amer  t o det er mi ne hi s need of  assi st ance was br i ef .   And,  

al t hough Wagner ' s act i vat i on of  hi s pol i ce cr ui ser ' s emer gency 

l i ght s may be i nt er pr et ed as a show of  aut hor i t y,  t he act i vat i on 

of  t he l i ght s was al so a saf et y pr ecaut i on because Kr amer  had 

st opped i n an unl i ght ed ar ea af t er  dar k on a t wo- l ane count y 

hi ghway near  t he cr est  of  a hi l l .   Wagner  want ed t o l et  ot her  

dr i ver s know t hat  t her e wer e vehi c l es par ked on t he shoul der  of  

t he hi ghway.   Kr amer  suggest s t hat  Wagner  coul d s i mpl y have 

pul l ed up al ong si de of  hi s vehi c l e,  r ol l ed down t he wi ndow and 

asked i f  Kr amer  needed assi st ance.   We concl ude t hat  doi ng so 

woul d have r equi r ed Wagner  t o st op i n t he mi ddl e of  one l ane of  

a t wo- l ane hi ghway.   Doi ng so woul d have added t o t he 

danger ousness of  t he st op f or  bot h Wagner  and Kr amer ,  i f  an 

i nat t ent i ve mot or i st  had come t o t he cr est  of  t he hi l l  wi t hout  

appr eci at i ng t hat  t he of f i cer ' s vehi c l e was bl ocki ng one l ane of  

t r af f i c .   Ther ef or e,  we concl ude t hat  t he second f act or  wei ghs 

i n f avor  of  concl udi ng t hat  Wagner ' s communi t y car et aki ng 

f unct i on was r easonabl y per f or med.  

¶44 Under  t he t hi r d f act or ,  we consi der  whet her  t he 

i nvol vement  of  an aut omobi l e has an ef f ect  on whet her  t he 

communi t y car et aker  f unct i on was r easonabl y per f or med.   Her e,  

t he of f i cer  s i mpl y wal ked up t o Kr amer ' s dr i ver - s i de wi ndow and 

asked i f  he needed assi st ance.   As we expl ai ned i n di scussi ng 

t he second f act or ,  t hat  was t he onl y r easonabl e appr oach t hat  



No.  2007AP1834- CR   

 

26 
 

Wagner  coul d t ake i n per f or mi ng t hi s communi t y car et aker  

f unct i on.   He had t o f i r st  det er mi ne i f  t he vehi c l e was occupi ed 

and i f  so,  t o det er mi ne i f  assi st ance was needed.   We concl ude 

t hat  t he t hi r d f act or  f avor s concl udi ng t hat  Wagner  r easonabl y  

per f or med hi s communi t y car et aker  f unct i on.  

¶45 Fi nal l y,  we consi der  t he f easi bi l i t y  and avai l abi l i t y  

of  al t er nat i ves.   Kr amer  ar gues t hat  Wagner  shoul d have dr i ven 

past  hi s car ,  l ef t  hi m al one f or  a f ew mi nut es and t hen r et ur ned 

l at er .   Onl y t hen,  Kr amer  ar gues,  woul d Wagner  have been 

j ust i f i ed i n f ur t her  det er mi ni ng what  was t aki ng pl ace i n 

Kr amer ' s vehi c l e.   We r ej ect  Kr amer ' s ar gument ,  and concl ude 

t hat  t he manner  i n whi ch Wagner  per f or med hi s communi t y 

car et aker  f unct i on was mor e r easonabl e t han any suggest ed by 

Kr amer .   For  exampl e,  i f  Wagner  had l ef t  t he l ocat i on i n whi ch 

Kr amer  was par ked and Kr amer  had st opped due t o a heal t h 

pr obl em,  i t  may have been t oo l at e f or  ef f ect i ve assi st ance at  

some l at er  t i me.   I f  Kr amer  had been exper i enci ng vehi c l e 

pr obl ems,  Kr amer  may have exi t ed t he vehi c l e and st ar t ed t o wal k 

al ong t he dar k hi ghway.   That  coul d have i ncr eased hi s r i sk of  

i nj ur y.   Ther ef or e,  we concl ude t hat  t he f our t h f act or  al so 

f avor s concl udi ng t hat  Wagner  r easonabl y per f or med hi s communi t y 

car et aker  f unct i on.   Al l  f our  f act or s under  t he t hi r d st ep of  

t he t hr ee- st ep t est  f avor  concl udi ng t hat  Wagner  r easonabl y 

per f or med hi s communi t y car et aker  f unct i on.   The t hi r d st ep has 

been sat i sf i ed.  

¶46 Accor di ngl y,  s i nce we assume,  wi t hout  deci di ng,  t hat  a 

sei zur e t ook pl ace,  t hat  Wagner  was engaged i n a bona f i de 
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communi t y car et aker  f unct i on,  and t hat  t he communi t y car et aker  

f unct i on was r easonabl y per f or med under  t he t ot al i t y of  t he 

c i r cumst ances pr esent ed i n t hi s case,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.  

I I I .   CONCLUSI ON 

¶47 Kr amer  and t he St at e have br i ef ed t wo i ssues f or  

pur poses of  our  r evi ew:   ( 1)  whet her  Kr amer ,  whose vehi c l e was 

l egal l y par ked on t he si de of  t he r oad wi t h i t s hazar d l i ght s 

on,  was sei zed wi t hout  ei t her  pr obabl e cause or  r easonabl e 

suspi c i on,  wi t hi n t he meani ng of  t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on,  when t he of f i cer  act i vat ed hi s pol i ce 

cr ui ser ' s emer gency over head l i ght s and pul l ed up behi nd 

Kr amer ' s vehi c l e;  and ( 2)  i f  such a sei zur e di d occur ,  whet her  

t he of f i cer ' s conduct  f el l  wi t hi n t he scope of  hi s communi t y 

car et aker  f unct i on.   

¶48 We el ect  not  t o r esol ve t he f i r st  i ssue,  and assume,  

wi t hout  deci di ng,  t hat  a sei zur e occur r ed i n t hi s case,  and t hat  

i t  was not  suppor t ed ei t her  by pr obabl e cause or  by r easonabl e 

suspi c i on.   We t her ef or e dec i de onl y t he second i ssue,  

concl udi ng t hat  t he of f i cer ' s conduct  f el l  wi t hi n t he scope of  

hi s communi t y car et aker  f unct i on.   Accor di ngl y,  we af f i r m t he 

deci s i on of  t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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