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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Wood Count y,  

Char l es A.  Pol l ex,  Judge.   Reversed and remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    I f  Wi sconsi n wer e not  

known as t he Dai r y St at e i t  coul d be known,  and r i ght f ul l y  so,  

as t he Sunshi ne St at e.   Al l  br anches of  Wi sconsi n gover nment  

have,  over  many year s,  kept  a st r ong commi t ment  t o t r anspar ent  

gover nment .  
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¶2 Open r ecor ds and open meet i ngs l aws,  t hat  i s,  

" Sunshi ne Laws, "  " ar e f i r st  and f or emost  a power f ul  t ool  f or  

ever yday peopl e t o keep t r ack of  what  t hei r  gover nment  i s up 

t o.  .  .  .  The r i ght  of  t he peopl e t o moni t or  t he peopl e' s 

busi ness i s one of  t he cor e pr i nci pl es of  democr acy. " 1 

¶3 The l egi s l at ur e st at es t he i mpor t ance of  open 

gover nment  and open r ecor ds t hi s way:   " [ I ] t  i s  .  .  .  t he publ i c 

pol i cy of  t hi s st at e t hat  al l  per sons ar e ent i t l ed t o t he 

gr eat est  possi bl e i nf or mat i on r egar di ng t he af f ai r s of  

gover nment  and t he of f i c i al  act s"  of  gover nment  of f i cer s and 

empl oyees. 2           

¶4 The cour t  i s  asked i n t he i nst ant  case t o appl y t he 

Publ i c Recor ds Law t o e- mai l s,  a t echnol ogy not  cont empl at ed 

when t he l egi s l at ur e enact ed t he Publ i c Recor ds Law.  

¶5 When t he Publ i c  Recor ds Law was enact ed,  gover nment  

empl oyees no doubt  wr ot e occasi onal  per sonal  not es i n t he 

wor kpl ace but  mai l ed t hem,  t hr ew t hem away,  or  t ook t hem home.   

Now,  t hese same ki nds of  per sonal  communi cat i ons ar e mor e l i kel y 

t o be cr eat ed and saved on gover nment - mai nt ai ned comput er  

net wor ks.   As a par t  of  nor mal  wor kpl ace oper at i on,  many 

gover nment  of f i ces,  l i ke many pr i vat e empl oyer s,  have chosen t o 

                                                 
1 Edi t or i al ,   Shi ne Li ght  on Publ i c Recor ds,  Wi s.  St at e J. ,  

Mar .  14,  2010,  at  B1.   The week of  Mar ch 14,  2010,  was " Sunshi ne 
Week. "   See ht t p: / / www. sunshi neweek. or g/ About . aspx ( l ast  v i s i t ed 
Jul y 9,  2010) .  

2 Wi s.  St at .  § 19. 31 ( 2007- 08) .  
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al l ow t hei r  empl oyees t o send and r ecei ve occasi onal  per sonal  

messages on t he empl oyer ' s e- mai l  syst em.    

¶6 Ther e ar e good r easons why empl oyer s al l ow t hi s 

pr act i ce.   E- mai l  can enhance a wor ker ' s pr oduct i v i t y.   I t  i s  

of t en t he f ast est  and l east  di sr upt i ve way t o do a br i ef  

per sonal  communi cat i on dur i ng t he wor k day,  and empl oyees who 

ar e f or bi dden or  di scour aged f r om occasi onal  per sonal  use of  e-

mai l  may si mpl y need t o t ake mor e t i me out  of  t he day t o 

accompl i sh t he same t asks by ot her  means.   Reasonabl e gover nment  

wor kpl ace pol i c i es i n l i ne wi t h pr i vat e sect or  pr act i ce hel p 

gover nment  at t r act  and r et ai n ski l l ed empl oyees.   

¶7 I n t he pr esent  case,  t he cour t  i s  asked t o deci de 

whet her  t he cont ent s of  gover nment  empl oyees'  per sonal  e- mai l s  

( t hat  i s ,  e- mai l s not  r el at ed t o gover nment  busi ness)  shoul d be 

r el eased t o t he publ i c i n keepi ng wi t h t he pur pose and pol i cy of  

t he Sunshi ne Laws t hat  t he publ i c be f ul l y i nf or med about  t he 

af f ai r s of  gover nment  and t he of f i c i al  act s of  gover nment  

of f i cer s and empl oyees.   

¶8 Sever al  ot her  st at es have al r eady addr essed t hi s 

i ssue.   Each has concl uded t hat  t he cont ent s of  gover nment  

empl oyees'  per sonal  e- mai l s ar e not  i nf or mat i on about  t he 

af f ai r s of  gover nment  and ar e t her ef or e not  open t o t he publ i c 

under  t hei r  r espect i ve open r ecor ds act s.   We know of  no st at e 

t hat  has r eached t he concl usi on t hat  t he cont ent s of  such 

per sonal  e- mai l s shoul d be r el eased t o member s of  t he publ i c.    

¶9 For  t he r easons set  f or t h,  we t oo now concl ude t hat  

whi l e gover nment  busi ness i s t o be kept  open,  t he cont ent s of  
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empl oyees'  per sonal  e- mai l s ar e not  a par t  of  gover nment  

busi ness.   Per sonal  e- mai l s ar e t her ef or e not  al ways r ecor ds 

wi t hi n t he meani ng of  Wi s.  St at .  § 19. 32( 2)  s i mpl y because t hey 

ar e sent  and r ecei ved on gover nment  e- mai l  and comput er  syst ems.  

*  *  *  *  

¶10 Thi s i s an appeal  f r om an or der  of  t he Ci r cui t  Cour t  

f or  Wood Count y,  Char l es A.  Pol l ex,  Judge,  on cer t i f i cat i on f r om 

t he cour t  of  appeal s pur suant  t o Wi s.  St at .  § 809. 61 ( 2007- 08) . 3  

The ci r cui t  cour t  or der ed t he Wi sconsi n Rapi ds School  Di st r i ct  

t o r el ease t o t he r ecor d r equest er  al l  e- mai l s of  Kar en Schi l l ,  

Tr aci  Pr onga,  Ki mber l y Mar t i n,  Rober t  Dr esser ,  and Mar k Lar son 

( t he Teacher s) ,  who ar e empl oyed as t eacher s by t he School  

Di st r i ct . 4   

¶11 The Teacher s sent  and r ecei ved e- mai l s f or  per sonal  

use as wel l  as pr of essi onal  use,  usi ng t he school  di st r i ct  e-

                                                 
3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-

08 ver si on,  unl ess ot her wi se i ndi cat ed.   

4 Chi ef  Just i ce Abr ahamson' s l ead opi ni on i s j oi ned by 
Just i ce N.  Pat r i ck Cr ooks and Just i ce Davi d T.  Pr osser .   Just i ce 
Br adl ey and Just i ce Gabl eman concl ude t hat  t he cont ent s of  e-
mai l s t hat  ar e at  i ssue her e ar e r ecor ds as def i ned by t he 
st at ut e.   Just i ce Br adl ey concl udes,  as does t he l ead opi ni on,  
t hat  once t he cust odi an det er mi nes t hat  t he cont ent s of  cer t ai n 
e- mai l s ar e pur el y per sonal  and evi nce no vi ol at i on of  l aw or  
pol i cy,  t he cust odi an does not  under t ake a bal anci ng of  each 
r equest .   The l ead opi ni on,  Just i ce Br adl ey,  and Just i ce 
Gabl eman al l  concl ude t hat  t he cust odi an shoul d not  r el ease t he 
cont ent s of  e- mai l s t hat  ar e pur el y per sonal  and evi nce no 
vi ol at i on of  l aw or  pol i cy.   Thus f i ve j ust i ces concl ude t hat  a 
cust odi an shoul d not  r el ease t he cont ent s of  e- mai l s t hat  ar e 
pur el y per sonal  and evi nce no vi ol at i on of  l aw or  pol i cy.  
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mai l  account s and Di st r i ct - owned comput er s dur i ng t he t i me 

per i od speci f i ed by t he r equest er .   

¶12 The School  Di st r i ct ' s  wr i t t en I nt er net  Use Pol i cy and 

Gui del i nes per mi t  empl oyees t o use t hei r  di st r i ct  e- mai l  

account s f or  occasi onal  per sonal  use l i mi t ed t o t i mes t hat  do 

not  i nt er f er e wi t h t he user ' s j ob r esponsi bi l i t i es.   User s of  

t he School  Di st r i ct ' s  net wor k and e- mai l  account s ar e advi sed 

t hat  " [ a] l l  di st r i ct  assi gned e- mai l  account s ar e owned by t he 

di st r i ct  and,  t her ef or e,  ar e not  pr i vat e" ;  t hat  t he School  

Di st r i ct  " has an obl i gat i on t o moni t or  net wor k act i v i t y t o 

mai nt ai n t he i nt egr i t y of  t he [ net wor k]  and ensur e adher ence t o 

di st r i ct  pol i c i es" ;  and t hat  " t he Net wor k manager  wi l l  not  

r out i nel y i nspect  t he cont ent s of  e- mai l  sent  by di st r i ct  

empl oyees. "   The I nt er net  Use Pol i cy and t he Gui del i nes say 

not hi ng about  access t o t he e- mai l s under  t he Publ i c Recor ds 

Law.   

¶13 No al l egat i on of  i mpr oper  use i s at  i ssue her e.   The 

School  Di st r i ct  and t he Teacher s agr ee t hat  t he Teacher s di d not  

v i ol at e t he School  Di st r i ct ' s  wr i t t en I nt er net  Use Pol i cy or  

Gui del i nes and t hat  t he cont ent  of  t he e- mai l s at  i ssue i s of  a 

pur el y per sonal  nat ur e,  wi t h no connect i on t o a gover nment  

f unct i on.     

¶14 Thi s case does not  i nvol ve t he r i ght  of  t he gover nment  

empl oyer  t o moni t or ,  r evi ew,  or  have access t o t he per sonal  e-

mai l s of  publ i c empl oyees usi ng t he gover nment  e- mai l  syst em.   

¶15 Rat her ,  t hi s case i nvol ves t he r i ght  of  a t hi r d par t y,  

a r ecor d r equest er ,  t o r evi ew under  t he Publ i c Recor ds Law t he 
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per sonal  e- mai l s  of  publ i c sect or  empl oyees who use gover nment  

e- mai l  account s and comput er s. 5  The st at us of  t hese per sonal  e-

mai l s of  publ i c sect or  empl oyees as r ecor ds i s a quest i on of  

f i r st  i mpr essi on i n Wi sconsi n.  

¶16 Mor e speci f i cal l y,  t hi s case poses t he quest i on of  

whet her  t he cont ent s of  t he Teacher s '  per sonal  e- mai l s ar e 

r ecor ds avai l abl e t o a r equest er  under  t he Publ i c Recor ds Law,  

Wi s.  St at .  §§ 19. 31- . 39,  wher e t he e- mai l s ar e sent  or  r ecei ved 

on gover nment  e- mai l  account s and cr eat ed or  mai nt ai ned on 

gover nment - owned comput er s pur suant  t o t he empl oyer ' s per mi ssi on 

f or  occasi onal  per sonal  use,  and t he cont ent  has no connect i on 

t o a gover nment  f unct i on.   We use t he phr ase " no connect i on t o a 

gover nment  f unct i on"  ( and somet i mes t he phr ase " wor k- r el at ed" )  

as a shor t - hand f or  t he phr ases i n Wi s.  St at .  § 19. 31,  " t he 

af f ai r s of  gover nment , "  " t he of f i c i al  act s of  of f i cer s and 

empl oyees, "  and " t he conduct  of  gover nment al  busi ness, "  whi ch 

under l i e t he pur pose f or  gi v i ng publ i c access t o document s.   We 

need not ,  and do not ,  descr i be t he cont our s of  " connect i on t o a 

gover nment  f unct i on"  i n t hi s case because t he par t i es agr ee t hat  

t he cont ent s of  t he e- mai l s at  i ssue have no such connect i on.     

                                                 
5 For  pur poses of  t hi s opi ni on,  we r ef er  t o Wi s.  St at .  

§§ 19. 31- . 39 as t he " Publ i c Recor ds Law, "  al t hough i t  i s  
somet i mes r ef er r ed t o as t he " Open Recor ds Law. "   Wi sconsi n 
St at .  §§ 16. 61- . 62,  addr essi ng,  i nt er  al i a,  r et ent i on and 
pr eser vat i on of  document s,  and al so somet i mes r ef er r ed t o as t he 
" Publ i c Recor ds Law, "  i s not  i nvol ved i n t he i nst ant  case.   The 
quest i ons of  whet her  a r ecor d or  document  must  be r et ai ned and 
whet her  i t  i s  subj ect  t o r el ease pr esent  di f f er ent  i ssues t han 
pr esent ed i n an open r ecor d r equest .   See St at e ex r el .  Gehl  v.  
Connor s,  2007 WI  App 238,  ¶13,  306 Wi s.  2d 247,  742 N. W. 2d 530.   
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¶17 Thi s case has been pr esent ed r ai s i ng onl y t he quest i on 

of  whet her  t he cont ent s of  publ i c empl oyees'  per sonal  e- mai l  

communi cat i ons cr eat ed or  st or ed on a gover nment - owned syst em 

ar e " r ecor ds"  under  t he Wi sconsi n Publ i c Recor ds Law.   The f act s 

ar e not  i n di sput e i n t hi s case.   Numer ous br i ef s f i l ed i n t he 

i nst ant  case acknowl edge expl i c i t l y  or  i mpl i c i t l y  t hat  t he onl y 

e- mai l s at  i ssue ar e t hose whose cont ent s r el at e excl usi vel y t o 

per sonal  mat t er s.   The r el ease of  e- mai l s whose cont ent s r el at e 

t o gover nment  busi ness i s not  at  i ssue i n t he i nst ant  case.  

¶18 No one has asked t he ci r cui t  cour t  or  t hi s cour t  t o 

exami ne t he cont ent s of  t he e- mai l s i n camer a t o det er mi ne 

whet her  t he cont ent s ar e per sonal  or  r el at e t o gover nment  

busi ness or  ar e a mi xt ur e of  t he t wo.   Don Bubol z,  t he per son 

who made t he r ecor d r equest  and i s named as an i nt er venor  i n 

t hi s pr oceedi ng,  f i l ed a r esponse i n t he c i r cui t  cour t  and a 

br i ef  i n t he cour t  of  appeal s,  bot h of  whi ch t hi s cour t  has 

consi der ed.   Mr .  Bubol z want s t he cont ent s of  al l  of  t he 

Teacher s '  e- mai l s t o be decl ar ed r ecor ds under  t he Law,  

r egar dl ess of  whet her  t he cont ent s ar e per sonal  or  r el at e t o 

gover nment  busi ness. 6 

¶19 The i nt er pr et at i on and appl i cat i on of  t he Publ i c 

Recor ds Law i s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

                                                 
6 Unf or t unat el y,  t he di ssent  di st or t s t he i ssue pr esent ed by 

t he par t i es and addr essed by t he cour t .   The i ssue i s not ,  as 
t he di ssent  woul d por t r ay i t ,  a di sput e about  whet her  t he 
cont ent s of  t he t eacher s '  e- mai l s ar e t r ul y per sonal  or  ar e 
act ual l y r el at ed t o gover nment  busi ness.    
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i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t he anal yses of  t hese cour t s. 7      

¶20 I f  t he cont ent s of  t he Teacher s '  per sonal  e- mai l s ar e 

r ecor ds under  t he Publ i c Recor ds Law,  t hen t he cour t  must  

under t ake a bal anci ng t est  t o deci de whet her  t he st at ut or y  

pr esumpt i on f avor i ng di scl osur e of  publ i c r ecor ds i s out wei ghed 

by any ot her  publ i c i nt er est . 8 

¶21 I n keepi ng wi t h t he cour t ' s  past  i nt er pr et at i ons of  

t he Publ i c Recor ds Law,  we expl or e var i ous avenues t o i nt er pr et  

t he wor d " r ecor d"  as def i ned i n Wi s.  St at .  § 19. 32( 2) ,  i ncl udi ng 

t he t ext  of  Wi s.  St at .  § 19. 32( 2) ;  t he t ext  of  Wi s.  St at .  

§ 19. 31,  t he l egi s l at ur e' s expl i c i t  st at ement  of  i t s  i nt ent ,  t he 

st at ut or y pur pose and pol i cy,  and t he const r uct i on of  t he Publ i c 

Recor ds Law;  t he st at ut or y hi st or y and case l aw i nt er pr et at i ons 

of  pr i or  ver si ons of  t he s t at ut e;  t he execut i ve br anch 

i nt er pr et at i ons of  t he def i ni t i on of  " r ecor ds"  ( especi al l y t he 

opi ni ons of  t he at t or ney gener al ) ;  t he l egi s l at i ve f ai l ur e t o 

amend § 19. 32( 2) ;   ot her  st at es '  i nt er pr et at i ons of  t hei r  open 

                                                 
7 Hempel  v.  Ci t y of  Bar aboo,  2005 WI  120,  ¶21,  284 

Wi s.  2d 162,  699 N. W. 2d 551.  

8 Wher e document s ar e publ i c r ecor ds not  subj ect  t o a 
st at ut or y or  common- l aw except i on t o di scl osur e r equi r ement s,  
" t he bal anci ng t est  must  be appl i ed i n ever y case i n or der  t o 
det er mi ne whet her  a par t i cul ar  r ecor d shoul d be r el eased. "   
Wozni cki  v.  Er i ckson,  202 Wi s.  2d 178,  183,  549 N. W. 2d 699 
( 1996)  ( quot i ng Wi s.  Newspr ess,  I nc.  v.  Sch.  Di s t .  of  Sheboygan 
Fal l s,  199 Wi s.  2d 768,  781,  546 N. W. 2d 143 ( 1996) ) .   The 
bal anci ng t est  i nqui r es " whet her  per mi t t i ng i nspect i on woul d 
r esul t  i n har m t o t he publ i c  i nt er est  whi ch out wei ghs t he 
l egi s l at i ve pol i cy r ecogni z i ng t he publ i c i nt er est  i n al l owi ng 
i nspect i on. "   Wozni cki ,  202 Wi s.  2d at  183- 84.  
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r ecor ds l aws;  and t he consequences f or  cust odi ans of  r ecor ds of  

i nt er pr et i ng Wi s.  St at .  § 19. 32( 2)  t o excl ude t he cont ent  of  t he 

Teacher s '  per sonal  e- mai l s.    

¶22 Al l  t hese avenues of  i nt er pr et at i on l ead t o one 

concl usi on:   I n det er mi ni ng whet her  a document  i s a r ecor d under  

Wi s.  St at .  § 19. 32( 2) ,  t he f ocus i s on t he cont ent  of  t he 

document .   To be a r ecor d under  § 19. 32( 2) ,  t he cont ent  of  t he 

document  must  have a connect i on t o a gover nment  f unct i on.   

¶23 I n t he i nst ant  case,  t he cont ent s of  t he Teacher s '  

per sonal  e- mai l s have no connect i on t o a gover nment  f unct i on and 

t her ef or e ar e not  r ecor ds under  Wi s.  St at .  § 19. 32( 2) .  The 

cont ent s of  per sonal  e- mai l s coul d,  however ,  be r ecor ds under  

t he Publ i c Recor ds Law under  cer t ai n c i r cumst ances.   For  

exampl e,  i f  t he e- mai l s wer e used as evi dence i n a di sci pl i nar y 

i nvest i gat i on or  t o i nvest i gat e t he mi suse of  gover nment  

r esour ces,  t he per sonal  e- mai l s woul d be r ecor ds under  t he Wi s.  

St at .  § 19. 32( 2) .   A connect i on woul d t hen exi st  bet ween t he 

cont ent s of  t he e- mai l s and a gover nment  f unct i on,  namel y t he 

i nvest i gat i ons. 9   
                                                 

9 See,  e. g. ,  Zel l ner  v.  Cedar bur g Sch.  Dt . ,  2007 WI  53,  300 
Wi s.  2d 290,  731 N. W. 2d 240 ( a di sci pl i ne case) .   Zel l ner  does 
not  appl y i n t he i nst ant  case.   Ther e ar e no al l egat i ons of  
mi sconduct  and no di sci pl i nar y pr oceedi ng occur r ed.  

The publ i c has an i nt er est  i n moni t or i ng how t he r esour ces 
i t  f i nances ar e used by gover nment  empl oyees and i n r evi ewi ng 
t he conduct  of  di sci pl i nar y i nvest i gat i ons.   I n sever al  cases 
mat er i al s const i t ut ed r ecor ds under  Wi s.  St at .  § 19. 32( 2)  when 
such mat er i al s wer e i mpl i cat ed i n i nvest i gat i ons i nt o al l eged 
mi sconduct .  See,  e. g. ,  Li nzmeyer  v.  For cey,  2002 WI  84,  254 
Wi s.  2d 306,  646 N. W. 2d 811;  Ar mada Br oadcast i ng,  I nc.  v.  St i r n,  
183 Wi s.  2d 463,  516 N. W. 2d 357 ( 1994) .    
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¶24 The cont ent s of  t he per sonal  e- mai l s t hat  t he Teacher s 

cr eat ed and mai nt ai ned on gover nment - owned comput er s pur suant  t o 

t he gover nment  empl oyer ' s per mi ssi on f or  occasi onal  per sonal  use 

of  t he gover nment  e- mai l  account  and comput er  ar e not  " r ecor ds"  

under  Wi s.  St at .  § 19. 32( 2) .   The per sonal  cont ent s of  t hese e-

mai l s ar e not  subj ect  t o r el ease t o a r ecor d r equest er  mer el y 

because t hey ar e sent  or  r ecei ved usi ng t he gover nment  

empl oyer s '  e- mai l  syst ems and t hen st or ed and mai nt ai ned on 

t hose syst ems.   Because we concl ude t hat  t he cont ent s of  t he 

Teacher s '  per sonal  e- mai l s ar e not  " r ecor ds"  under  t he Publ i c 

Recor ds Law,  we need not  r each t he quest i on of  bal anci ng t he 

publ i c i nt er est  f avor i ng di scl osur e wi t h any ot her  publ i c 

i nt er est .  

¶25 For  t he r easons set  f or t h,  we r ever se t he or der  of  t he 

c i r cui t  cour t  and r emand t he cause t o t he c i r cui t  cour t  t o 

enj oi n t he School  Di st r i ct  f r om r el easi ng t he cont ent s of  t he 

Teacher s '  per sonal  e- mai l s.  

I  

¶26 The r el evant  f act s ar e not  i n di sput e.   Don Bubol z,  

t he r ecor ds r equest er ,  f i l ed a r equest  wi t h t he School  Di st r i ct  

pur suant  t o t he Publ i c Recor ds Law. 10  He r equest ed e- mai l s f or  
                                                 

10 Wi sconsi n St at .  § 19. 35 aut hor i zes such r equest s:   
" Except  as ot her wi se pr ovi ded by l aw,  any r equest er  has a r i ght  
t o i nspect  any r ecor d. "   Wi s.  St at .  § 19. 35( 1) ( a) .   The st at ut e 
al so pr ovi des t hat :  " any r equest er  has a r i ght  t o i nspect  a 
r ecor d and t o make or  r ecei ve a copy of  a r ecor d whi ch appear s 
i n wr i t t en f or m, "  Wi s.  St at .  § 19. 35( 1) ( b) ,  and t hat  " no 
r equest  .  .  .  may be r ef used because t he per son maki ng t he 
r equest  i s unwi l l i ng t o be i dent i f i ed or  t o st at e t he pur pose of  
t he r equest .   Wi s.  St at .  § 19. 35( 1) ( i ) .  
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t he per i od f r om Mar ch 1,  2007 t hr ough Apr i l  13,  2007 " f r om t he 

comput er s [ t he Teacher s]  use dur i ng t hei r  school  wor k day. "    

¶27 The School  Di st r i ct  not i f i ed t he Teacher s t hat  i t  

i nt ended t o r el ease al l  of  t hei r  e- mai l s t o t he r equest er ,  

r egar dl ess of  cont ent . 11   

¶28 The Teacher s di d not  obj ect  t o t he r el ease of  t hei r  

wor k- r el at ed e- mai l s,  t hat  i s ,  e- mai l s wi t h a connect i on t o 

school  di st r i ct  af f ai r s or  t hei r  of f i c i al  act i ons as publ i c 

empl oyees.   The Teacher s acknowl edge t hat  t he publ i c i nt er est  i n 

moni t or i ng appr opr i at e use of  e- mai l  and comput er  syst ems and 

compl i ance wi t h pol i c i es l i mi t i ng per sonal  e- mai l  use coul d be 

sat i sf i ed by r el ease of  st at i st i cal  i nf or mat i on,  i ncl udi ng t he 

number  of  e- mai l s ( per sonal  and busi ness)  and t he t i me and dat es 

of  t he per sonal  e- mai l s over  t he speci f i ed per i od,  or  by 

r edact i ng al l  per sonal  cont ent  and r el easi ng onl y t he t i me and 

                                                                                                                                                             
I n t he i nst ant  case,  t he r equest er  descr i bed hi s r equest  i n 

a number  of  ways:   He had a r i ght  t o see t he per sonal  e- mai l s  
because t he t axpayer s pai d f or  t he equi pment ;  t he Teacher s '  e-
mai l s wer e of f i c i al  act s because t hey wer e sent  on t axpayer  t i me 
usi ng t axpayer  equi pment ;  he needed t o see t he per sonal  cont ent  
of  t he e- mai l s t o det er mi ne whet her  t he Teacher s v i ol at ed t he 
School  Di st r i ct  pol i cy r egar di ng use of  t he comput er ;  and he 
needed t o det er mi ne whet her  t he Teacher s used t he e- mai l s t o 
di scuss el ect i ons of  school  boar d candi dat es.   None of  t he e-
mai l s at  i ssue her e r el at e t o school  boar d candi dat es.   The 
Teacher s have not  obj ect ed t o t he r el ease of  any e- mai l s 
r el at i ng t o school  busi ness.   

At  t he c i r cui t  cour t ,  t he r equest er  st at ed t hat  he was on a 
" f i shi ng mi ssi on"  t o see how of t en t he Teacher s wer e usi ng t he 
school  e- mai l s f or  per sonal  use.  

11 The i ssue of  whet her  t he not i ce was r equi r ed under  Wi s.  
St at .  § 19. 356 i s not  bef or e t he cour t .  
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dat e at  whi ch e- mai l s wer e sent .   The Teacher s c l ai m t hat  

al t hough a r ecor d r equest er  may have a l egi t i mat e publ i c  

i nt er est  i n knowi ng whet her  a publ i c empl oyee i s v i ol at i ng 

School  Di st r i ct  pol i c i es or  mi susi ng publ i c r esour ces on 

t axpayer - pai d wor k t i me,  t he Teacher s '  vol ume of  e- mai l  use 

coul d easi l y be di scl osed wi t hout  di scl osi ng t he cont ent s of  t he 

per sonal  e- mai l s.    

¶29 The Teacher s commenced t hi s act i on i n t he c i r cui t  

cour t  t o enj oi n t he School  Di st r i ct  f r om r el easi ng t he cont ent s 

of  t hei r  per sonal  e- mai l s,  t hat  i s ,  e- mai l s t hat  cont ai n onl y 

per sonal  i nf or mat i on,  whose cont ent s have no connect i on t o a 

gover nment al  f unct i on.   These per sonal  e- mai l s  i ncl ude such 

messages as an e- mai l  f r om a t eacher  t o her  spouse about  chi l d 

car e r esponsi bi l i t i es and an e- mai l  f r om a f r i end t o a t eacher  

r egar di ng soci al  pl ans.   The Teacher s asser t  t hat  an i nt r usi on 

on t hei r  pr i vacy shoul d not  occur  s i mpl y by v i r t ue of  a comput er  

syst em' s abi l i t y  t o st or e i nf or mat i on.       

¶30 I t  i s  uncont est ed t hat  t he Teacher s '  per sonal  e- mai l s  

at  i ssue wer e not  pr epar ed f or  wor k- r el at ed pur poses.   I t  i s  

al so uncont est ed t hat  t he cont ent s of  t he e- mai l s at  i ssue do 

not  r el at e t o t he school  di st r i ct  or  gover nment  af f ai r s or  any 

of f i c i al  act i ons of  t he Teacher s or  ot her  publ i c of f i cer s or  

empl oyees or  t he conduct  of  gover nment al  busi ness.   Nei t her  t he 

Teacher s nor  t he School  Di st r i ct  r el i ed on t he e- mai l s t o make 

school  di st r i ct  or  gover nment - r el at ed deci s i ons.    

¶31 The ci r cui t  cour t  concl uded t hat  t he Teacher s '  

per sonal  e- mai l s  wer e r ecor ds under  t he st at ut e.   I t  t hen 
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appl i ed t he bal anci ng t est  and concl uded t hat  t he per sonal  e-

mai l s shoul d be di scl osed.       

¶32 The ci r cui t  cour t  or der ed t hat  sensi t i ve i nf or mat i on,  

i ncl udi ng pupi l  r ecor ds,  medi cal  i nf or mat i on,  soci al  secur i t y 

number s,  bank account  i nf or mat i on,  home addr esses,  and t el ephone 

number s be r edact ed upon di scl osur e.   Redact i on of  t hi s 

i nf or mat i on i s not  at  i ssue her e.   

¶33 The Teacher s appeal ed.   The cour t  of  appeal s cer t i f i ed 

t he case t o t hi s cour t .  

¶34 I n Sept ember  2009,  af t er  t he Teacher s and t he School  

Di st r i ct  f i ni shed t hei r  br i ef i ng,  a number  of  non- par t y br i ef s 

wer e f i l ed.   Sever al  medi a ent i t i es——t he Wi sconsi n Fr eedom of  

I nf or mat i on Counci l ,  t he Wi sconsi n Br oadcast er s Associ at i on,  t he 

Wi sconsi n Newspaper  Associ at i on,  t he Mi l waukee Jour nal  Sent i nel ,  

Jour nal  Br oadcast  Gr oup,  I nc. ,  and t he Associ at ed Pr ess——j oi ned 

i n f i l i ng one br i ef .   The Wi sconsi n Depar t ment  of  Just i ce,  

Madi son Teacher s,  I nc. ,  AFSCME Di st r i ct  Counci l  40,  t he Of f i ces 

of  t he Mi l waukee and Madi son Ci t y At t or neys,  and t he Wi sconsi n 

Count i es Associ at i on each f i l ed a non- par t y br i ef .    

¶35 The br i ef s of  t he Medi a Ent i t i es and t he Depar t ment  of  

Just i ce chal l enged f or  t he f i r st  t i me t he ci r cui t  cour t ' s  

compet ence t o hear  t he Teacher s '  act i on.   They i nt er pr et  Wi s.  

St at .  § 19. 356 as l i mi t i ng j udi c i al  r evi ew of  t he di scl osur e of  

r ecor ds under  t he Publ i c Recor ds Law.   Nei t her  t he Teacher s nor  

t he School  Di st r i ct ,  nor  any ot her  ent i t y,  had ar gued t he i ssue 

of  t he Teacher s '  r i ght  t o j udi c i al  r evi ew.   The ot her  nonpar t y 
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br i ef s ar gue t hat  t he per sonal  e- mai l s i n t he i nst ant  case ar e 

not  r ecor ds under  Wi s.  St at .  § 19. 32( 2) .    

¶36 At  t hi s cour t ' s  r equest ,  t he Teacher s and t he School  

Di st r i ct  f i l ed suppl ement al  br i ef s addr essi ng t hese l at e- r i s i ng 

i ssues,  namel y ( 1)  whet her  t he Teacher s have st andi ng t o pur sue 

t he cl ai ms t hey r ai sed i n c i r cui t  cour t ;  ( 2)  whet her  t he c i r cui t  

cour t  had subj ect  mat t er  j ur i sdi ct i on and was compet ent  t o 

pr oceed wi t h t hose cl ai ms;  and ( 3)  whet her  t hi s cour t  has 

subj ect  mat t er  j ur i sdi ct i on and i s compet ent  t o pr oceed wi t h a 

r evi ew of  t hose cl ai ms.   Bot h t he Teacher s and t he School  

Di st r i ct  ur ge t he cour t  t o deci de t he subst ant i ve l egal  i ssue 

posed i n t he i nst ant  case,  namel y whet her  t he per sonal  e- mai l s 

of  t he Teacher s ar e " r ecor ds"  wi t hi n t he Publ i c Recor ds Law.      

I I  

¶37 As an i ni t i al  mat t er ,  we det er mi ne t he i ssues of  

st andi ng and compet ence.   

¶38 Whet her  a par t y has st andi ng i s a quest i on of  l aw t hat  

t hi s cour t  det er mi nes i ndependent  of  t he c i r cui t  cour t  or  cour t  

of  appeal s but  benef i t t i ng f r om t hei r  anal yses. 12  Wi sconsi n 

cour t s eval uat e st andi ng as a mat t er  of  j udi c i al  pol i cy r at her  

t han as a j ur i sdi ct i onal  pr er equi s i t e. 13  Cour t s const r ue 

st andi ng br oadl y i n f avor  of  t hose seeki ng access. 14  A per son 
                                                 

12 St at e v.  Popenhagen,  2008 WI  55,  ¶23,  309 Wi s.  2d 601,  
749 N. W. 2d 611.  

13 Mi l waukee Di st .  Counci l  48 v.  Mi l waukee Count y,  2001 WI  
65,  ¶38 n. 7,  244 Wi s.  2d 333,  627 N. W. 2d 866.   

14 Popenhagen,  309 Wi s.  2d 601,  ¶24 ( c i t i ng Bence v.  Ci t y of  
Mi l waukee,  107 Wi s.  2d 469,  478,  320 N. W. 2d 199 ( 1982) ) .   
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has st andi ng t o seek j udi c i al  r evi ew when t hat  per son has a 

per sonal  st ake i n t he out come and i s di r ect l y af f ect ed by t he 

i ssues i n cont r over sy. 15    

¶39 The Teacher s have a per sonal  st ake i n t he out come i n 

t he pr esent  case and ar e di r ect l y af f ect ed by a det er mi nat i on of  

whet her  t hei r  per sonal  e- mai l s ar e r ecor ds under  t he Publ i c 

Recor ds Law.   I n Zel l ner  v.  Cedar bur g School  Di st r i ct ,  2007 WI  

53,  ¶¶2,  3,  21,  300 Wi s.  2d 290,  731 N. W. 2d 240,  t he cour t  hel d 

t hat  a t eacher  had st andi ng t o ar gue t hat  cer t ai n mat er i al s ar e 

not  " r ecor ds"  under  t he Publ i c Recor ds Law.   We det er mi ned i n 

Zel l ner ,  300 Wi s.  2d 290,  ¶21,  t hat  t he t eacher  " wi l l  be 

i mpact ed per sonal l y by t hi s cour t ' s  hol di ng i n r egar d t o t he 

r equest ed r el ease,  and hi s i nt er est s wer e adver sel y af f ect ed by 

t he c i r cui t  cour t  deci s i on [ t o r el ease t he r ecor d] . "   The same 

i s t r ue her e.   We t her ef or e concl ude t hat  t he Teacher s have 

st andi ng.  

¶40 Wi t h r egar d t o t he compet ence of  t he c i r cui t  cour t ,  

t he Depar t ment  of  Just i ce and t he Medi a Ent i t i es ar gue t hat  

under  Wi s.  St at .  § 19. 356( 1)  t he c i r cui t  cour t  was not  compet ent  

                                                 
15 Popenhagen,  309 Wi s.  2d 601,  ¶24;  Bence v.  Ci t y of  

Mi l waukee,  107 Wi s.  2d 469,  478,  320 N. W. 2d 199 ( 1982) .  
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t o r ul e on t he Teacher s '  c l ai ms. 16  The cr ux of  t hei r  ar gument  i s 

t hat  Wi s.  St at .  § 19. 356( 1)  l i mi t s t he c l asses of  l i t i gant s who 

ar e ent i t l ed t o j udi c i al  r evi ew.   The st at ut e pr ovi des t hat  

except  as pr ovi ded i n § 19. 356 or  by ot her  st at ut e,  an aut hor i t y 

i s not  r equi r ed t o gi ve not i ce t o a r ecor d subj ect  ( her e t he 

Teacher s)  of  i t s  i nt ent  t o pr ovi de access t o t he r equest ed 

r ecor d except  i n t hr ee l i mi t ed ci r cumst ances,  and t hat  except  as 

pr ovi ded,  " no per son i s ent i t l ed t o j udi c i al  r evi ew of  t he 

deci s i on of  an aut hor i t y t o pr ov i de a r equest er  wi t h access t o a 

r ecor d"  ( emphasi s added) .   The t hr ee l i mi t ed except i ons t o t he 

not i ce r equi r ement  set  f or t h i n § 19. 356 ar e conf i ned t o ( 1)  

di sci pl i nar y or  i nvest i gat i on r ecor ds;  ( 2)  r ecor ds obt ai ned by a 

subpoena or  sear ch war r ant ;  and ( 3)  r ecor ds pr epar ed by a 

pr i vat e sect or  empl oyer  r el at i ng t o i t s empl oyee. 17 

                                                 
16 I n Wi sconsi n,  a c i r cui t  cour t ' s  subj ect  mat t er  

j ur i sdi ct i on i s conf er r ed by t he st at e const i t ut i on.   Ther e i s 
no quest i on t hat  t he c i r cui t  cour t  had subj ect  mat t er  
j ur i sdi ct i on i n t he pr esent  case.   The ci r cui t  cour t ' s  abi l i t y  
t o exer ci se t hat  subj ect  mat t er  j ur i sdi ct i on,  t hat  i s ,  t he 
c i r cui t  cour t ' s  compet ency t o pr oceed t o j udgment ,  may be 
af f ect ed by t he f ai l ur e t o compl y wi t h st at ut or y r equi r ement s.   
Vi l l age of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  ¶¶2,  8,  273 
Wi s.  2d 76,  681 N. W. 2d 190.   

17 The School  Di s t r i ct  ar gues t hat  i t  had t he r i ght  t o 
r el ease t he r ecor ds wi t hout  gi v i ng t he Teacher s pr i or  not i ce but  
al so had di scr et i on t o pr ovi de not i ce t o t he Teacher s of  i t s  
i nt ent  t o r el ease t he r ecor ds.   
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¶41 Sect i on 19. 356( 1)  and ( 2)  pr ovi de as f ol l ows:   

Wi s.  St at .  § 19. 356 Not i ce t o r ecor d subj ect ;  r i ght  of  
act i on.   ( 1)  Except  as aut hor i zed i n t hi s sect i on or  
as ot her wi se pr ovi ded by st at ut e,  no aut hor i t y i s 
r equi r ed t o not i f y a r ecor d subj ect  pr i or  t o pr ovi di ng 
t o a r equest er  access t o a r ecor d cont ai ni ng 
i nf or mat i on per t ai ni ng t o t hat  r ecor d subj ect ,  and no 
per son i s ent i t l ed t o j udi c i al  r evi ew of  t he deci s i on 
of  an aut hor i t y t o pr ovi de a r equest er  wi t h access t o 
a r ecor d.  

( 2) ( a)   Except  as pr ovi ded i n par s.  ( b)  and ( c)  and as 
ot her wi se aut hor i zed or  r equi r ed by st at ut e,  i f  an 
aut hor i t y deci des under  s. 19. 35 t o per mi t  access t o a 
r ecor d speci f i ed i n t hi s par agr aph,  t he aut hor i t y 
shal l ,  bef or e per mi t t i ng access and wi t hi n 3 days 
af t er  maki ng t he deci s i on t o per mi t  access,  ser ve 
wr i t t en not i ce of  t hat  deci s i on on any r ecor d subj ect  
t o whom t he r ecor d per t ai ns,  ei t her  by cer t i f i ed mai l  
or  by per sonal l y ser vi ng t he not i ce on t he r ecor d 
subj ect .   The not i ce shal l  br i ef l y descr i be t he 
r equest ed r ecor d and i ncl ude a descr i pt i on of  t he 
r i ght s of  t he r ecor d subj ect  under  subs.  ( 3)  and ( 4) .   
The par agr aph appl i es onl y t o t he f ol l owi ng r ecor ds:  

1.  A r ecor d cont ai ni ng i nf or mat i on r el at i ng t o an 
empl oyee t hat  i s  cr eat ed or  kept  by t he aut hor i t y and 
t hat  i s t he r esul t  of  an i nvest i gat i on i nt o a 
di sci pl i nar y mat t er  i nvol v i ng t he empl oyee or  possi bl e 
empl oyment - r el at ed vi ol at i on by t he empl oyee of  a 
st at ut e,  or di nance,  r ul e,  r egul at i on,  or  pol i cy of  t he 
empl oyee' s empl oyer .   

2.  A r ecor d obt ai ned by an aut hor i t y t hr ough a 
subpoena or  sear ch war r ant .  

                                                                                                                                                             
The Di st r i ct  al so cont ends t hat  t he st at ut e st at i ng t hat  an 

i ndi v i dual  i s  " ent i t l ed"  t o j udi c i al  r evi ew onl y  when a r equest  
f or  r ecor ds i s made t hat  f i t s  wi t hi n t he st at ut e' s t hr ee 
ci r cumst ances does not  pr ecl ude t hat  per son' s abi l i t y  t o seek 
j udi c i al  r evi ew under  ot her  c i r cumst ances.   The School  Di st r i ct  
asser t s t hat  t hi s appr oach har moni zes Wi s.  St at .  § 19. 356 and 
t hi s cour t ' s  r easoni ng i n Wozni cki  v.  Er i ckson,  202 Wi s.  2d 178,  
549 N. W. 2d 699 ( 1996) .  
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3.  A r ecor d pr epar ed by an empl oyer  ot her  t han an 
aut hor i t y,  i f  t hat  r ecor d cont ai ns i nf or mat i on 
r el at i ng t o an empl oyee of  t hat  empl oyer ,  unl ess t he 
empl oyee aut hor i zes t he aut hor i t y t o pr ovi de access t o 
t hat  i nf or mat i on ( emphasi s added) .  

¶42 The l egi s l at ur e appar ent l y adopt ed Wi s.  St at .  § 19. 356 

i n 2003 t o nar r ow and codi f y t he not i ce and j udi c i al  r evi ew 

r i ght s set  f or t h i n Wozni cki  v.  Er i ckson,  202 Wi s.  2d 178,  549 

N. W. 2d 699 ( 1996) . 18      

                                                 
18 I n Wozni cki ,  t he cour t  hel d t hat  " an i ndi v i dual  whose 

pr i vacy or  r eput at i onal  i nt er est s ar e i mpl i cat ed by 
t he .  .  .  pot ent i al  r el ease of  hi s or  her  r ecor ds has a r i ght  t o 
have t he ci r cui t  cour t  r evi ew t he .  .  .  deci s i on t o r el ease t he 
r ecor ds .  .  .  . "   Wozni cki ,  202 Wi s.  2d at  193.  

Wi sconsi n St at .  § 19. 356 r esul t ed f r om t he st udy of  t he 
Speci al  Commi t t ee on Revi ew of  t he Open Recor ds Law.   See 
Wi sconsi n Legi s l at i ve Counci l  Repor t  t o t he Legi s l at ur e,  Mar ch 
25,  2003,  avai l abl e at  
ht t p: / / www. l egi s. st at e. wi . us/ l c/ commi t t ees/ st udy/ pr i or / f i l es/ r l 2
003_01. pdf  ( l ast  v i s i t ed Jul y 9,  2010) .   

The Joi nt  Legi s l at i ve Counci l  Pr ef at or y Not e t o 2003 Wi s.  
Act  47 st at es t he pur pose of  Wi s.  St at .  § 19. 356 as f ol l ows:  

Thi s bi l l  par t i al l y  codi f i es Wozni cki  and Mi l waukee 
Teacher s ' .   I n gener al ,  t he bi l l  appl i es t he r i ght s 
af f or ded by Wozni cki  and Mi l waukee Teacher s '  onl y t o a 
def i ned set  of  r ecor ds per t ai ni ng t o empl oyees 
r esi di ng i n Wi sconsi n.   As an over al l  const r uct ,  
r ecor ds r el at i ng t o empl oyees under  t he bi l l  can be 
pl aced i n t he f ol l owi ng 3 cat egor i es:  

1.  Empl oyee- r el at ed r ecor ds t hat  may be r el eased under  
t he gener al  bal anci ng t est  wi t hout  pr ovi di ng a r i ght  
of  not i ce or  j udi c i al  r evi ew t o t he empl oyee r ecor d 
subj ect .  

2.  Empl oyee- r el at ed r ecor ds t hat  may be r el eased under  
t he bal anci ng t est  onl y af t er  a not i ce of  i mpendi ng 
r el ease and t he r i ght  of  j udi c i al  r evi ew have been 
pr ovi ded t o t he empl oyee r ecor d subj ect .  
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¶43 The Teacher s ar gue t hat  t he c i r cui t  cour t  was 

compet ent  t o pr oceed i n t he i nst ant  case because t he Teacher s 

come wi t hi n one of  t he t hr ee ci r cumst ances set  f or t h i n Wi s.  

St at .  § 19. 356,  pr ovi di ng f or  not i ce by t he empl oyer  and 

j udi c i al  r evi ew.   The Teacher s ar gue t hat  upon r ecei v i ng not i ce 

f r om t he School  Di st r i ct  t hat  t hei r  per sonal  e- mai l s wer e bei ng 

r el eased,  t hey r easonabl y assumed t hat  t he e- mai l s wer e par t  of  

a di sci pl i nar y i nqui r y i nt o whet her  t he Teacher s had vi ol at ed 

t he School  Di st r i ct ' s  e- mai l  pol i cy. 19  

¶44 The Teacher s and t he School  Di s t r i ct  want  t hi s  cour t  

t o deci de t he subst ant i ve i ssue about  t he per sonal  e- mai l s.   The 

subst ant i ve i ssue i s i mpor t ant  t o r ecor d cust odi ans,  r ecor d 

subj ect s,  and r ecor d r equest er s al i ke. 20  Per sonal  e- mai l  

                                                                                                                                                             
3.  Empl oyee- r el at ed r ecor ds t hat  ar e absol ut el y c l osed 
t o publ i c access under  t he open r ecor ds l aw.  

19 The Teacher s asser t  i n t he al t er nat i ve t hat  t he c i r cui t  
cour t  was compet ent  t o adj udi cat e t he Teacher s '  c l ai ms pur suant  
t o a wr i t  of  mandamus under  Wi s.  St at .  § 783. 01;  t he Teacher s 
had r equest ed a wr i t  of  mandamus or der i ng t hat  t he per sonal  e-
mai l s ar e not  r ecor ds subj ect  t o r el ease.   We do not  addr ess 
whet her  t he wr i t  was an avai l abl e al t er nat i ve her e.  

20 The School  Di st r i ct ' s  br i ef  ar gued t hat  " t hi s i s a mat t er  
of  i mpor t ance about  whi ch [ r ecor ds]  cust odi ans r equi r e 
gui dance. "   The School  Di st r i ct  al so r ecogni zed t hat  t he 
cer t i f i cat i on t o t hi s cour t  by t he cour t  of  appeal s i dent i f i ed 
t he need t o cr eat e a " wor kabl e set  of  gui del i nes f or  r ecor ds 
cust odi ans t o appl y, "  and ar gued t hat  pr ecl udi ng j udi c i al  r evi ew 
i n t hi s case woul d pl ace t he di st r i ct  i n an unt enabl e posi t i on 
of  ei t her  denyi ng access and t hus f or c i ng t he r equest er  t o seek 
a wr i t  of  mandamus t o compel  r el ease,  or  s i mpl y r el easi ng t he e-
mai l s and wai t i ng f or  t he Teacher s t o f i l e sui t  af t er  an 
i nt r usi on on i t s empl oyees'  pr i vacy i nt er est s had al r eady 
occur r ed.  
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communi cat i ons of  gover nment  empl oyees ar e f r equent  occur r ences,  

and ever y day i n Wi sconsi n numer ous cust odi ans of  r ecor ds 

r ecei ve,  anal yze,  and must  r espond t o r equest s t o i nspect  

mat er i al ,  i ncl udi ng e- mai l s.      

¶45 Unt i l  t he nonpar t y br i ef s wer e f i l ed i n t hi s cour t ,  no 

par t y or  nonpar t y had cont est ed t he compet ence of  t he c i r cui t  

cour t  t o pr ovi de j udi c i al  r evi ew.   Because t he i ssue of  t he 

c i r cui t  cour t ' s  compet ence was never  r ai sed i n t he c i r cui t  

cour t ,  we t r eat  t he i ssue as havi ng been f or f ei t ed. 21  To al l ow 

ami ci  t o r ai se t hi s i ssue at  t hi s l at e dat e,  cont r ar y t o t he 

wi shes of  t he par t i es,  woul d be cont r ar y t o t he pr i nci pl es of  

f ai r ness and t he pol i c i es of  j udi c i al  admi ni st r at i on t hat  t he 

f or f ei t ur e r ul e pr ot ect s.   Consequent l y,  we do not  addr ess t he 

                                                 
21 For f ei t ur e i s t he f ai l ur e t o make t he t i mel y asser t i on of  a 

r i ght .   Al t hough cases somet i mes use t he wor ds " f or f ei t ur e"  and 
" wai ver "  i nt er changeabl y,  t he t wo wor ds embody ver y di f f er ent  
l egal  concept s.  Wai ver  i s t he i nt ent i onal  r el i nqui shment  or  
abandonment  of  a known r i ght .   St at e v.  Ndi na,  2009 WI  21,  ¶¶29-
30,  315 Wi s.  2d 653,  761 N. W. 2d 612.   The pr esent  case r ai ses 
t he quest i on of  f or f ei t ur e,  not  wai ver .   

For f ei t ur e i s a r ul e of  j udi c i al  admi ni st r at i on.   I t  i s  a 
f undament al  pr i nci pl e of  appel l at e r evi ew t hat  i ssues must  be 
pr eser ved at  t he c i r cui t  cour t  t o be r ai sed on appeal  as a 
mat t er  of  r i ght .   I f  t he i ssue i s not  pr eser ved,  an appel l at e 
cour t  may consi der  t he i ssue f or f ei t ed.    The f or f ei t ur e r ul e 
gi ves t he par t i es and t he ci r cui t  cour t  not i ce of  t he i ssue and 
a f ai r  oppor t uni t y t o addr ess i t ;  encour ages at t or neys t o 
di l i gent l y pr epar e f or  and conduct  t r i al s;  and pr event s 
at t or neys f r om " sandbaggi ng"  opposi ng counsel  by f ai l i ng t o 
obj ect  t o an er r or  f or  st r at egi c r easons and l at er  c l ai mi ng t hat  
t he er r or  i s gr ounds f or  r ever sal .   Mi kr ut ,  273 Wi s.  2d 76,  ¶15 
( c i t i ng St at e v.  Huebner ,  2000 WI  59,  ¶10,  235 Wi s.  2d 486,  611 
N. W. 2d 727) .  
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i ssue of  t he compet ence of  t he c i r cui t  cour t  t o pr ovi de j udi c i al  

r evi ew i n t he pr esent  case.        

¶46 Wi t h r egar d t o t he compet ence of  t hi s cour t  and t he 

cour t  of  appeal s,  t he c i r cui t  cour t ' s  or der  t o r el ease t he 

per sonal  e- mai l s i s a f i nal  and bi ndi ng or der  f or  pur poses of  

appeal .   When t hi s cour t  gr ant s r evi ew on cer t i f i cat i on i t  

acqui r es j ur i sdi ct i on of  t he ent i r e case.   No one asser t s a 

f ai l ur e t o compl y wi t h any st at ut or y pr ocedur e t o i nvoke t he 

j ur i sdi ct i on of  t he cour t  of  appeal s or  t hi s cour t .   We 

t her ef or e pr oceed t o answer  t he i mpor t ant  subst ant i ve quest i on 

pr esent ed i n t hi s case.  

I I I  

¶47 Whet her  t he Teacher s '  per sonal  e- mai l  communi cat i ons 

on gover nment  comput er s ar e r ecor ds under  Wi s.  St at .  § 19. 32( 2)  

f or  pur poses of  t he Publ i c Recor ds Law i s a mat t er  of  st at ut or y 

i nt er pr et at i on.   The quest i on posed i s whet her  t he st at ut or y 

def i ni t i on of  " r ecor d"  i n Wi s.  St at .  § 19. 32( 2)  i ncl udes t he 

Teacher s '  per sonal  e- mai l s.    

¶48 The st at ut or y def i ni t i on does not  r ef er  expl i c i t l y  t o 

e- mai l s.   The def i ni t i on of  " r ecor d"  at  i ssue was adopt ed 

ef f ect i ve Januar y 1,  1983, 22 l ong bef or e e- mai l  and mass st or age 

of  el ect r oni c dat a wer e ubi qui t ous wi t hi n and out si de of  

gover nment .   Ther ef or e we must  i nt er pr et  and appl y a st at ut or y 

t ext  t o a f act ual  s i t uat i on not  expl i c i t l y  encompassed i n t he 

                                                 
22 See 1981 Act  335 ( publ i shed May 6,  1982;  ef f .  Jan.  1,  

1983) .  
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st at ut e and appar ent l y not  cont empl at ed by t he l egi s l at ur e,  a 

r el at i vel y common occur r ence i n t he j udi c i al  i nt er pr et at i on of  

st at ut es.     

¶49 I n keepi ng wi t h t he cour t ' s  past  i nt er pr et at i ons of  

t he Publ i c Recor ds Law and wi t h t he pr ovi s i ons of  t he Publ i c 

Recor ds Law,  we appr oach t he s t at ut or y i nt er pr et at i on of  t he 

wor d " r ecor d"  i n Wi s.  St at .  § 19. 32( 2)  as f ol l ows:   

A.  We exami ne f i r s t  t he t ext  of  Wi s.  St at .  § 19. 32( 2)  

def i ni ng " r ecor d"  f or  pur poses of  t he Publ i c Recor ds 

Law.   The t ext  i s  not  def i ni t i vel y det er mi nat i ve of  

t he quest i on posed.  

B.  For  gui dance i n i nt er pr et i ng t he meani ng of  t he wor d 

" r ecor d, "  we t ur n t o Wi s.  St at .  § 19. 31,  t he 

l egi s l at ur e' s expl i c i t  st at ement  of  i t s  i nt ent ,  t he 

st at ut or y pur pose and pol i cy,  and i t s di r ect i on 

r egar di ng t he const r uct i on of  t he Publ i c Recor ds Law.   

The l egi s l at ur e' s st at ement  suppor t s t he r equi r ement  

t hat  t o be a " r ecor d, "  t he cont ent  of  a document  must  

have a connect i on t o a gover nment  f unct i on,  t hat  i s ,  

t he cont ent  must  r el at e t o " t he af f ai r s  of  

gover nment , "  " t he of f i c i al  act s"  of  of f i cer s and  

empl oyees,  or  " t he conduct  of  gover nment al  busi ness. "      

C.  St at ut or y l anguage i s i nt er pr et ed i n r el at i on t o t he 

l anguage of  c l osel y r el at ed st at ut es.   The l esson 

l ear ned f r om exami ni ng t he pr i or  publ i c r ecor ds 

st at ut es and case l aw i s t hat  document s wi t h no 
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connect i on t o gover nment  f unct i ons ar e not  " r ecor ds"  

wi t hi n t he Publ i c Recor ds Law.   

D.  St at ut or y i nt er pr et at i on may be i nf or med by execut i ve 

br anch i nt er pr et at i ons of  a st at ut e.   The opi ni ons of  

t he Wi sconsi n At t or ney Gener al  ar e especi al l y hel pf ul  

i n deci pher i ng t he def i ni t i on of  " r ecor d"  i n Wi s.  

St at .  § 19. 32( 2) .   The Publ i c Recor ds Law has l ong 

been i nt er pr et ed and admi ni st er ed t o excl ude f r om t he 

meani ng of  " r ecor d"  document s of  pur el y per sonal  

cont ent ,  somet i mes r ef er r ed t o as " f ugi t i ve paper s. "  

E.  St at ut or y i nt er pr et at i on may be i nf or med by t he 

l egi s l at i ve hi st or y of  t he def i ni t i on of  " r ecor d"  i n 

Wi s.  St at .  § 19. 32( 2) .   The l egi s l at i ve hi st or y 

suppor t s i nt er pr et i ng " r ecor d"  i n Wi s.  St at .  

§ 19. 32( 2)  as r equi r i ng t he cont ent  of  a document  t o 

have a connect i on t o a gover nment  f unct i on.  

F.  St at ut or y i nt er pr et at i on of  t he Wi sconsi n Publ i c 

Recor ds Law may be i nf or med by t he i nt er pr et at i ons of  

ot her  st at es of  t hei r  open r ecor ds l aws.   No st at es 

have been ci t ed as i ncl udi ng t he cont ent s of  pur el y 

per sonal  e- mai l s i n t hei r  open r ecor ds l aws.  

G.  The l egi s l at ur e woul d not  have i nt ended a cour t ' s  

i nt er pr et at i on of  t he wor d " r ecor d"  i n Wi s.  St at .  

§ 19. 32( 2)  t o i mpose an unr easonabl e bur den on 

cust odi ans of  r ecor ds.   I nt er pr et i ng t he def i ni t i on of  

r ecor d i n Wi s.  St at .  § 19. 32( 2)  t o excl ude e- mai l s of  

pur el y per sonal  cont ent  does not  i mpose an 
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unr easonabl e admi ni st r at i ve bur den on cust odi ans of  

r ecor ds.     

A 

¶50 We exami ne f i r s t  t he t ext  of  Wi s.  St at .  § 19. 32( 2)  

def i ni ng " r ecor d"  f or  pur poses of  t he Publ i c Recor ds Law,  Wi s.  

St at .  §§ 19. 33 t o 19. 39.    

¶51 To det er mi ne whet her  par t i cul ar  mat er i al s ar e or  ar e 

not  r ecor ds,  Wi s.  St at .  § 19. 32( 2)  pr ovi des gui dance by def i ni ng 

" r ecor d"  i n t hr ee par t s:  ( 1)  by st at i ng a gener al  descr i pt i on of  

a r ecor d;  ( 2)  by pr ovi di ng a non- exhaust i ve l i s t  i l l ust r at i ng 

speci f i c  t ypes of  r ecor ds;  and ( 3)  by pr ovi di ng a descr i pt i on 

and non- exhaust i ve l i s t  of  i t ems t hat  ar e excl uded f r om t he 

def i ni t i on and t her ef or e ar e not  r ecor ds.   

¶52 The f i r st  par t  of  Wi s.  St at .  § 19. 32( 2)  st at es t hat  

" ' Recor d'  means any mat er i al  on whi ch wr i t t en,  dr awn,  pr i nt ed,  

spoken,  v i sual  or  el ect r omagnet i c i nf or mat i on i s r ecor ded or  

pr eser ved,  r egar dl ess of  physi cal  f or m or  char act er i st i cs,  whi ch 

has been cr eat ed or  i s bei ng kept  by an aut hor i t y"  ( emphasi s 

added) .   

¶53 The second par t  of  Wi s.  St at .  § 19. 32( 2)  mor e 

speci f i cal l y enumer at es sever al  t ypes of  mat er i al s i ncl uded as 

r ecor ds.   E- mai l s ar e not  l i s t ed.    

¶54 The t hi r d par t  of  Wi s.  St at .  § 19. 32( 2)  descr i bes 

mat er i al s t hat  ar e excl uded f r om t he def i ni t i on of  a " r ecor d. "   

As r el evant  her e,  " ' Recor d'  does not  i ncl ude dr af t s,  not es,  

pr el i mi nar y comput at i ons and l i ke mat er i al s pr epar ed f or  t he 

or i gi nat or ' s per sonal  use or  pr epar ed by t he or i gi nat or  i n t he 
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name of  a per son f or  whom t he or i gi nat or  i s wor ki ng"   ( emphasi s 

added) .  

¶55 The compl et e t ext  of  Wi s.  St at .  § 19. 32( 2)  ( f or mat t ed 

f or  c l ar i t y)  i s  as f ol l ows:  

[ 1] " Recor d"  means any mat er i al  on whi ch wr i t t en,  
dr awn,  pr i nt ed,  spoken,  v i sual  or  el ect r omagnet i c 
i nf or mat i on i s r ecor ded or  pr eser ved,  r egar dl ess of  
physi cal  f or m or  char act er i st i cs,  whi ch has been 
cr eat ed or  i s bei ng kept  by an aut hor i t y.   

[ 2] " Recor d"  i ncl udes,  but  i s not  l i mi t ed t o,  
handwr i t t en,  t yped or  pr i nt ed pages,  maps,  char t s,  
phot ogr aphs,  f i l ms,  r ecor di ngs,  t apes ( i ncl udi ng 
comput er  t apes) ,  comput er  pr i nt out s and opt i cal  di sks.   

[ 3] " Recor d"  does not  i ncl ude dr af t s,  not es,  
pr el i mi nar y comput at i ons and l i ke mat er i al s pr epar ed 
f or  t he or i gi nat or ' s per sonal  use or  pr epar ed by t he 
or i gi nat or  i n t he name of  a per son f or  whom t he 
or i gi nat or  i s wor ki ng;  mat er i al s whi ch ar e pur el y t he 
per sonal  pr oper t y of  t he cust odi an and have no 
r el at i on t o hi s or  her  of f i ce;  mat er i al s t o whi ch 
access i s l i mi t ed by copyr i ght ,  pat ent  or  bequest ;  and 
publ i shed mat er i al s i n t he possessi on of  an aut hor i t y  
ot her  t han a publ i c l i br ar y whi ch ar e avai l abl e f or  
sal e,  or  whi ch ar e avai l abl e f or  i nspect i on at  a 
publ i c l i br ar y.  

¶56 The Teacher s and t he School  Di st r i ct  agr ee,  as do we,  

t hat  e- mai l s can f al l  wi t hi n t he f i r st  par t  of  Wi s.  St at .  

§ 19. 32( 2) ' s descr i pt i on of  mat er i al s t hat  may be " r ecor ds. "   

The per sonal  e- mai l s at  i ssue wer e cr eat ed by t he Teacher s.   The 

School  Di st r i ct ,  not  t he Teacher s,  i s  an " aut hor i t y"  wi t hi n t he 

meani ng of  t he st at ut e and t he e- mai l s ar e st or ed on comput er s 

owned by t he School  Di st r i ct . 23       

                                                 
23 See Wi s.  St at .  § 19. 32( 1)  f or  t he def i ni t i on of  

" aut hor i t y. "  
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¶57 The second par t  of  t he def i ni t i on of  " r ecor d"  i n Wi s.  

St at .  § 19. 32( 2)  set s f or t h a non- exhaust i ve l i s t  of  10 

i l l ust r at i ons of  i t ems t hat  ar e i ncl uded wi t hi n t he wor d 

" r ecor d. "   " ' Recor d'  i ncl udes,  but  i s not  l i mi t ed t o,  

handwr i t t en,  t yped or  pr i nt ed pages,  maps,  char t s,  phot ogr aphs,  

f i l ms,  r ecor di ngs,  t apes ( i ncl udi ng comput er  t apes) ,  comput er  

pr i nt out s and opt i cal  di sks. "   Thi s mor e speci f i c  enumer at i on 

does r el at i vel y l i t t l e t o i l l umi nat e our  i nqui r y i nt o whet her  

t he Teacher s '  per sonal  e- mai l s ar e r ecor ds.   

¶58 The t hi r d par t  of  t he def i ni t i on of  " r ecor d"  i n Wi s.  

St at .  § 19. 32( 2)  excl udes f r om t he def i ni t i on of  r ecor ds bot h 

( 1)  " mat er i al s whi ch ar e pur el y t he per sonal  pr oper t y of  t he 

cust odi an and have no r el at i on t o hi s or  her  of f i ce, "  and ( 2)  

" dr af t s,  not es,  pr el i mi nar y comput at i ons and l i ke mat er i al s 

pr epar ed f or  t he or i gi nat or ' s per sonal  use. "  

¶59 As a pr el i mi nar y mat t er ,  i t  i s  c l ear  t hat  some 

mat er i al s t hat  f al l  wi t hi n t he br oad descr i pt i on of  r ecor ds i n 

t he f i r st  or  second par t s of  Wi s.  St at .  § 19. 32( 2)  may be 

speci f i cal l y excl uded by t he t hi r d par t  of  § 19. 32( 2) .   I f  a 

document  f al l s  wi t hi n an except i on,  i t  i s  not  a " r ecor d. "   

Except i ons ar e t o be nar r owl y const r ued. 24 

¶60 Ther e i s a quest i on whet her  t he Teacher s '  per sonal  e-

mai l s f al l  wi t hi n t he except i on of  mat er i al s t hat  ar e " pur el y 

t he per sonal  pr oper t y of  t he cust odi an and have no r el at i on t o 

hi s or  her  of f i ce. "   The School  Di st r i ct ' s  r ecor d cust odi an i s 

                                                 
24 Fox v.  Bock,  149 Wi s.  2d 403,  411,  438 N. W. 2d 589 ( 1989) .  
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Dr .  Rober t  Cr i st ,  t he Super i nt endent  of  School s;  t he Teacher s 

ar e not  t he cust odi ans of  t he e- mai l s.       

¶61 The l egi s l at i ve i nt ent  may have been t o exc l ude f r om 

t he wor d " r ecor d"  per sonal  pr oper t y of  any gover nment  empl oyee 

( r at her  t han mer el y t he per sonal  pr oper t y of  t he cust odi an)  t hat  

has no r el at i on t o hi s or  her  empl oyment .   One comment at or  

obser ved t hat  t hi s l anguage r el at i ng t o t he per sonal  pr oper t y of  

t he cust odi an was added i n 1983 " as a r ef i nement  of  ear l i er  case 

l aw whi ch r ecogni zed some mat er i al s t o be ' f ugi t i ve paper s '  and 

i ndi cat ed t hat  i f  such i t ems had no r el at i on t o t he f unct i on of  

t he of f i ce,  t her e was no r equi r ement  t hat  t hey be kept  as a 

publ i c r ecor d. " 25  We di scuss t he " f ugi t i ve paper s"  except i on t o 

r ecor ds l at er  i n our  anal ysi s.   See i nf r a ¶¶97- 99,  101- 102,  104.     

¶62 We t ur n t o whet her  t he Teacher s '  per sonal  e- mai l s f al l  

wi t hi n t he except i on f or  " not es, "  " dr af t s, "  or  " l i ke mat er i al s  

pr epar ed f or  t he or i gi nat or ' s per sonal  use. "   The wor ds " not es, "  

" dr af t s, "  and " l i ke mat er i al s"  shoul d each be gi ven di st i nct  

meani ngs,  t o avoi d r edundancy or  " sur pl usage. " 26 

                                                 
25 Li nda de l a Mor a,  The Wi sconsi n Publ i c Recor ds Law,  67 

Mar q.  L.  Rev.  65,  90 ( 1983) .    

The Teacher s r eason t hat  j ust  as an aut hor i t y cannot  
c i r cumvent  t he Publ i c Recor ds Law by put t i ng publ i c r ecor ds i n 
t he possessi on of  a pr i vat e ent i t y,  see WI REdat a I nc.  v.  Vi l l age 
of  Sussex,  2008 WI  69,  ¶82,  310 Wi s.  2d 397,  751 N. W. 2d 736,  
pr i vat e t r ansmi ssi ons do not  become r ecor ds under  t he Publ i c 
Recor ds Law by vi r t ue of  t hei r  st or age on gover nment  e- mai l  
syst ems.   

26 Pawl owski  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2009 WI  105,  ¶22,  
n. 14,  322 Wi s.  2d 21,  777 N. W. 2d 67 ( c i t i ng Donal dson v.  St at e,  
93 Wi s.  2d 306,  315,  286 N. W. 2d 817 ( 1980) ) .  
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¶63 We agr ee wi t h t he School  Di st r i ct  t hat  t he Teacher s '  

per sonal  e- mai l s do not  f i t  easi l y i nt o t he st at ut or y excl usi on 

f or  " dr af t s. "   The Teacher s '  per sonal  e- mai l s ar e f i nal  wor k 

pr oduct s.  

¶64 The wor d " not es"  i s suscept i bl e of  mor e t han one 

meani ng.   The wor d or di nar i l y  r ef er s t o a br i ef ,  i nf or mal  

document .   An e- mai l  may wel l  f i t  wi t hi n t hi s meani ng.   

¶65 The School  Di st r i ct ,  however ,  ur ges a di f f er ent  

meani ng of  " not es, "  ar gui ng t hat  t hi s excl usi on f r om t he 

def i ni t i on of  " r ecor d"  shoul d be l i mi t ed t o mat er i al s t hat  ar e 

i n pr el i mi nar y dr af t  f or m and t hat  t he Teacher s '  e- mai l s ar e 

document s i n " f i nal  f or m. "    

¶66 The meani ng of  " l i ke mat er i al s"  i s  har dl y sel f -

expl anat or y.   When t wo or  mor e wor ds or  phr ases ar e l i s t ed 

t oget her ,  t he gener al  t er ms ( i n t he i nst ant  case,  " l i ke 

mat er i al s" )  may be def i ned by t he ot her  wor ds and under st ood i n 

t he same gener al  sense.   Thi s canon of  const r uct i on i s known i n 

Lat i n as nosci t ur  a soci i s,  " i t  i s  known f r om i t s associ at es, "  

and i t s var i at i on ej usdem gener i s. 27  These canons,  l i ke al l  

canons of  st at ut or y const r uct i on,  ar e i nst r uct i ve " onl y i f  t he 

r esul t  i s  consi st ent  wi t h t he l egi s l at i ve i nt ent . " 28  Thus,  

" [ t ] hat  a wor d may be known by t he company i t  keeps i s .  .  .  not  

                                                 
27 See Popenhagen,  309 Wi s.  2d 601,  ¶46 & n. 25;  2A Nor man J.  

Si nger  & J. D.  Shambi e Si nger ,  St at ut es and St at ut or y 
Const r uct i on § 47: 16,  347- 54 ( 2007) .  

28 2A Si nger  & Si nger ,  supr a not e 27,  § 47: 16,  354.  
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an i nvar i abl e r ul e,  f or  t he wor d may have a char act er  of  i t s  own 

not  t o be submer ged by i t s associ at i on. " 29 

¶67 The wor ds " l i ke mat er i al s"  pl ai nl y descr i be mat er i al s 

t hat  ar e " l i ke"  not es and dr af t s but  ar e not ,  by t hemsel ves,  

ei t her  of  t hose t hi ngs.   The phr ase t her ef or e descr i bes some 

br oader  set  of  mat er i al s t hat  i s  " pr epar ed f or  t he or i gi nat or ' s 

per sonal  use. "   

¶68 We t ur n t hen t o t he phr ase " pr epar ed f or  t he 

or i gi nat or ' s per sonal  use. "   The School  Di st r i c t  suggest s t hat  

" per sonal "  r ef er s t o t he i nt ended use of  t he mat er i al ,  not  t he 

cont ent  of  t he mat er i al .   The School  Di st r i ct  cont ends t hat  when 

t he e- mai l  i s  sent ,  r egar dl ess of  cont ent ,  t he communi cat i on i s 

no l onger  " pr epar ed f or  t he or i gi nat or ' s per sonal  use"  but  i s 

al so i nt ended f or  and pr epar ed f or  t he use of  ot her s,  namel y t he 

r eci pi ent ( s)  of  t he e- mai l .   I n cont r ast ,  t he Teacher s ar gue 

t hat  a mor e l ogi cal  r eadi ng of  t he wor ds " f or  t he per sonal  use 

of  t he or i gi nat or "  i s  t o di st i ngui sh bet ween mat er i al s wi t h 

wor k- r el at ed cont ent  and t hose wi t h per sonal  cont ent .  

¶69 For  suppor t  of  i t s  i nt er pr et at i on of  " pr epar ed f or  t he 

or i gi nat or ' s per sonal  use, "  t he School  Di st r i ct  l ooks t o St at e 

v.  Pankni n,  217 Wi s.  2d 200,  212- 13,  579 N. W. 2d 52 ( Ct .  App.  

1998) ,  i n whi ch t he cour t  of  appeal s hel d t hat  per sonal  not es of  

a c i r cui t  cour t  j udge,  even when " wor k r el at ed, "  wer e not  

r ecor ds under  t he Publ i c Recor ds Law,  but  wer e i nst ead a 

                                                 
29 Russel l  Mot or  Car  Co.  v.  Uni t ed St at es,  261 U. S.  514,  519 

( 1923) .  
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" vol unt ar y pi ece of  wor k compl et ed by t he t r i al  cour t  f or  i t s  

own conveni ence and t o f aci l i t at e t he per f or mance of  i t s  

dut i es. " 30  The Pankni n cour t  hel d t hat  such not es di d not  have 

t o be di scl osed under  t he publ i c r ecor ds l aw " because di scl osur e 

woul d i mpede t he wor k habi t s of  t he t r i al  cour t . " 31 

¶70 The School  Di st r i ct  ur ges t hat  t he Teacher s '  per sonal  

e- mai l s ar e not  anal ogous t o a j udge' s not es i n Pankni n,  because 

t he e- mai l s ar e not  pr i vat e wor ki ng document s cr eat ed f or  t he 

Teacher s '  own conveni ence.   An e- mai l  t hat  i s  sent  t o anot her  

per son,  accor di ng t o t he School  Di st r i ct ,  i s  not  pr epar ed f or  

t he or i gi nat or ' s per sonal  del i ber at i on,  and t her ef or e f al l s  

out si de t he meani ng of  " pr epar ed f or  t he or i gi nat or ' s per sonal  

use. "  

¶71 The School  Di st r i ct  al so r el i es on Fox v.  Bock,  149 

Wi s.  2d 403,  408,  417,  438 N. W. 2d 589 ( 1989) ,  f or  t he 

pr oposi t i on t hat  once a dr af t  or  pr el i mi nar y comput at i on i s 

c i r cul at ed or  used by ot her s,  i t  becomes a r ecor d under  t he 

Publ i c Recor ds Law.   The Fox cour t  hel d t hat  r egar dl ess of  

whet her  t he document  was l abel ed a dr af t ,  once a gover nment  

ent i t y had begun t aki ng of f i c i al  act i ons based on t he document ' s 

suggest i ons,  t he document  became a r ecor d.   The Fox cour t  

r ef used t o al l ow t he l abel  of  " dr af t "  t o excl ude t he document  

f r om t he Publ i c Recor ds Law.   That  t he r epor t  " ar oused of f i c i al  

                                                 
30 St at e v.  Pankni n  217 Wi s.  2d 200,  212,  579 N. W. 2d 52,  58 

( Ct .  App.  1998) .  

31 I d.  
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act i on"  i ndi cat ed t hat  t he " dr af t "  was f or  gover nment ,  not  

per sonal ,  use,  decl ar ed t he Fox cour t ,  149 Wi s.  2d at  417.      

¶72 The Teacher s r ead Fox t o i ndi cat e t hat  t he f ocus of  

" per sonal  use"  i n det er mi ni ng whet her  a document  i s a r ecor d 

under  t he t hi r d par t  of  t he def i ni t i on of  " r ecor d"  i n Wi s.  St at .  

§ 19. 32( 2)  i s on whet her  t he cont ent  of  t he document  has been 

connect ed t o an of f i c i al  f unct i on.   They ar gue t hat  mat er i al s 

become r ecor ds when t hey ser ve a gover nment al  pur pose r at her  

t han a sol el y per sonal  pur pose of  t he or i gi nat or .  

¶73 The Teacher s ar gue t hat  Fox means t hat  document s used 

f or  a gover nment  pur pose ar e r ecor ds,  but  t hat  mer el y usi ng t he 

gover nment  e- mai l  syst em does not  t r ansf or m pr i vat e 

communi cat i ons i nt o " r ecor ds"  under  Wi s.  St at .  § 19. 32( 2) .   " I t  

i s  t he nat ur e of  t he document s and not  t hei r  l ocat i on t hat  

det er mi nes t hei r  st at us under  [ t he Publ i c Recor ds Law] .   To 

concl ude ot her wi se woul d el evat e f or m over  subst ance. "   Ni chol s 

v.  Bennet t ,  199 Wi s.  2d 268,  274- 75,  544 N. W. 2d 428 ( 1996) .   

¶74 Al t hough bot h of f er  i nsi ght s,  nei t her  Pankni n nor  Fox 

i s det er mi nat i ve of  whet her  t he Teacher s '  per sonal  e- mai l s f al l  

wi t hi n t he st at ut or y phr ase " f or  t he per sonal  use of  t he 

or i gi nat or . "  

¶75 Bot h t he School  Di st r i ct  and t he Teacher s make 

per suasi ve ar gument s about  t he cor r ect  i nt er pr et at i on of  t he 

t ext  of  Wi s.  St at .  § 19. 32( 2) .   To pr oper l y i nt er pr et  t he wor d 

" r ecor d"  i n § 19. 32( 2)  we t her ef or e l ook f ur t her  t o ot her  

sour ces we have t r adi t i onal l y used t o i nt er pr et  t he publ i c  

r ecor ds l aw.   Fi r st  we l ook t o Wi s.  St at .  § 19. 31,  whi ch 
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encompasses t he l egi s l at i ve st at ement  of  i nt ent ,  pur pose,  

pol i cy,  and di r ect i on r egar di ng t he const r uct i on of  t he st at ut e 

as ai ds i n i nt er pr et i ng t he def i ni t i on of  " r ecor d"  i n t he Publ i c 

Recor ds Law.    

B 

¶76 I n enact i ng t he Publ i c Recor ds Law,  t he Legi s l at ur e 

pr ovi ded an expl i c i t  st at ement  of  i t s  i nt ent  and t he pol i c i es 

and pur poses under l y i ng t he Publ i c Recor ds Law,  as wel l  as 

di r ect i ons r egar di ng a pr esumpt i on t o be used i n t he 

i nt er pr et at i on of  t he Law.   I n Wi s.  St at .  § 19. 31,  t he 

Decl ar at i on of  Pol i cy,  t he l egi s l at ur e has decl ar ed t hat  " al l  

per sons ar e ent i t l ed t o t he gr eat est  possi bl e i nf or mat i on 

r egar di ng t he af f ai r s of  gover nment "  and t hat  t he Publ i c Recor ds 

Law " shal l  be const r ued i n ever y i nst ance wi t h a pr esumpt i on of  

compl et e access,  consi st ent  wi t h t he conduct  of  gover nment  

busi ness. "   The t ext  of  § 19. 31 i s an i mpor t ant  ai d i n 

i nt er pr et i ng t he meani ng of  " r ecor d"  i n § 19. 32( 2) .  

¶77 The f ul l  l egi s l at i ve di r ect i ve i n Wi s.  St at .  § 19. 31 

i s as f ol l ows:  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.   To 
t hat  end,  ss.  19. 32 t o 19. 37 shal l  be const r ued i n 
ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 
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access,  consi st ent  wi t h t he conduct  of  gover nment al  
busi ness.   The deni al  of  publ i c access gener al l y i s 
cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 
except i onal  case may access be deni ed.  

¶78 St at ut or y i nt er pr et at i on st r i ves t o gi ve " f ul l ,  

pr oper ,  and i nt ended ef f ect "  t o t he l aw we ar e i nt er pr et i ng. 32  

The Teacher s ar gue,  and we agr ee,  t hat  publ i c l y di scl osi ng t he 

cont ent s of  t hei r  per sonal  e- mai l s i s nei t her  a pr oper  nor  an 

i nt ended ef f ect  of  t he Publ i c Recor ds Law,  as ar t i cul at ed by t he 

Legi s l at ur e' s expl i c i t  st at ement  of  l egi s l at i ve i nt ent ,  pol i cy,  

pur pose,  and r ul e of  const r uct i on.  

¶79 The cl ear  and expl i c i t  st at ement  of  l egi s l at i ve 

i nt ent ,  pol i cy,  and pur pose i n t he Publ i c Recor ds Law suppor t s 

t he Teacher s '  ar gument  t hat  t he cont ent  of  a document  must  have 

a connect i on t o a gover nment  f unct i on t o const i t ut e a r ecor d 

wi t hi n t he meani ng of  Wi s.  St at .  § 19. 32( 2) .  

¶80 The l egi s l at ur e has st at ed t hat  t he Publ i c Recor ds Law 

ser ves " an i nf or med el ect or at e"  and t hat  " al l  per sons ar e 

ent i t l ed t o t he gr eat est  possi bl e i nf or mat i on r egar di ng t he 

af f ai r s of  gover nment  and t he of f i c i al  act s of  t hose of f i cer s 

and empl oyees who r epr esent  t hem. "   Wi s.  St at .  § 19. 31.   Thi s 

expl i c i t  st at ement  of  l egi s l at i ve pol i cy suppor t s maki ng 

avai l abl e t hose document s whose cont ent s ar e r el at ed t o t he 

af f ai r s of  gover nment ,  t o t he of f i c i al  act s of  of f i cer s and 

empl oyees,  and t o " t he conduct  of  gover nment al  busi ness, "  r at her  

                                                 
32 Nof f ke ex r el .  Swenson v.  Bakke,  2009 WI  10,  ¶10,  315 

Wi s.  2d 350,  760 N. W. 2d 156.  



No.  2008AP967- AC   

 

34 
 

t han t hose r el at ed sol el y t o t he pr i vat e af f ai r s of  of f i cer s and 

empl oyees.   

¶81 Af f ai r s of  gover nment  and of f i c i al  act s i ncl ude t he 

publ i c ' s abi l i t y  t o eval uat e t he use of  publ i c r esour ces.   But  

t her e i s a di st i nct i on bet ween al l owi ng publ i c over si ght  of  

empl oyees'  use of  publ i c r esour ces and i nvoki ng t he Publ i c  

Recor ds Law t o i nvade t he pr i vat e af f ai r s of  publ i c empl oyees by 

cat egor i cal l y r eveal i ng t he cont ent s of  empl oyees'  per sonal  e-

mai l s.   Di scl osur e of  t he cont ent s of  t he Teacher s '  per sonal  e-

mai l s does not  keep t he el ect or at e i nf or med about  t he gover nment  

and sheds no l i ght  on " of f i c i al  act s"  or  " t he af f ai r s of  

gover nment . "  

¶82 Fur t her mor e,  t he l egi s l at ur e' s r ul e of  const r uct i on of  

t he Publ i c Recor ds Law,  a pr esumpt i on of  compl et e access,  

suppor t s t he Teacher s '  posi t i on.   Accor di ng t o Wi s.  St at .  

§ 19. 31,  " i n ever y i nst ance"  t he l aw i s t o be const r ued " wi t h a 

pr esumpt i on of  compl et e publ i c access,  consi st ent  wi t h t he 

conduct  of  gover nment al  busi ness. "   The pr esumpt i on of  compl et e 

publ i c access i s t hus not  absol ut e.   The pr esumpt i on of  compl et e 

publ i c access i s  l i mi t ed t o access " consi st ent  wi t h t he conduct  

of  gover nment al  busi ness. "   Di scl osur e of  t he cont ent s of  t he 

Teacher s '  per sonal  e- mai l s i s not  " consi st ent  wi t h t he conduct  

of  gover nment al  busi ness. "    

¶83 Rat her ,  di scl osur e of  t he cont ent s of  t he Teacher s '  

per sonal  e- mai l s i s ant i t het i cal  t o t he conduct  of  gover nment al  

busi ness.   I t  i s  consi st ent  wi t h t he conduct  of  gover nment al  

busi ness t o al l ow publ i c empl oyees occasi onal  per sonal  use of  
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gover nment  comput er s and e- mai l  account s consi st ent  wi t h t hei r  

wor k dut i es.   Fl exi bl e,  common- sense wor kpl ace pol i c i es t hat  

al l ow occasi onal  per sonal  use of  e- mai l  ar e i n l i ne wi t h t he 

mai nst r eam of  pr of essi onal  pr act i ce.   I n t hi s case,  t he School  

Di st r i ct ' s  I nt er net  Use Pol i cy  and Gui del i nes r equi r ed t hat  

" [ a] ccess t o e- mai l  on [ t he net wor k]  wi l l  be t hr ough t he 

di st r i ct  pr ovi ded account  onl y.   Ot her  commer ci al  e- mai l  

ser vi ces wi l l  not  be al l owed. "   

¶84 Occasi onal  per sonal  use of  Di st r i ct  e- mai l  account s 

t hus enabl es publ i c empl oyees t o t ake car e of  f ami l y and 

per sonal  necessi t i es i n t he of f i ce,  wi t hout  r equi r i ng gr eat er  

i nt er r upt i on t o t he wor kday.   E- mai l  of t en pr ovi des t he qui ckest  

and si mpl est  way t o f aci l i t at e br i ef  communi cat i ons and enabl es 

empl oyees t o be mor e pr oduct i ve.  

¶85 For bi ddi ng empl oyees f r om usi ng wor k e- mai l  account s 

f or  any per sonal  communi cat i ons,  or  maki ng such communi cat i ons 

aut omat i cal l y subj ect  t o publ i c r evi ew,  woul d cr eat e a per ver se 

i ncent i ve f or  empl oyees t o use mor e t i me- consumi ng means of  

per sonal  communi cat i on dur i ng t he wor kday.   St r i ppi ng a publ i c  

empl oyee of  hi s or  her  pr i vacy i n t he cont ent s of  per sonal  e-

mai l s s i mpl y because he or  she wor ks f or  t he gover nment  mi ght  

hamper  pr oduct i v i t y,  negat i vel y i mpact  empl oyee mor al e,  and 

under mi ne r ecr ui t i ng and r et ent i on of  gover nment  empl oyees.    

¶86 Gi ven such consi der at i ons,  t he School  Di st r i ct  has 

made t he ver y r easonabl e deci s i on t o al l ow occasi onal  per sonal  

use of  e- mai l .   Excl udi ng t he cont ent  of  per sonal  e- mai l s f r om 

t he def i ni t i on of  " r ecor d"  under  t he Publ i c Recor d Law compor t s 
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wi t h t he " pr esumpt i on of  compl et e publ i c access,  consi st ent  wi t h 

t he conduct  of  gover nment al  busi ness. "   Excl udi ng t he cont ent  of  

t he Teacher s per sonal  e- mai l s f r om " r ecor ds"  i s t he k i nd of  

common- sense,  f unct i onal  l i mi t  on " compl et e publ i c access"  

expr essl y endor sed by t he l egi s l at i ve st at ement  of  pol i cy i n 

Wi s.  St at .  § 19. 31.  

C 

¶87 I n addi t i on t o t he l egi s l at i ve s t at ement  of  i nt ent  and 

pol i cy and di r ect i ve as t o const r uct i on of  t he Law,  our  

i nt er pr et at i on of  t he def i ni t i on of  " r ecor d"  i n Wi s.  St at .  

§ 19. 32( 2)  i s i nf or med by t he pr i or  st at ut es and t he case l aw.   

The st at ut or y hi st or y and t he case l aw ar e especi al l y i mpor t ant  

i n i nt er pr et i ng Wi s.  St at .  §§ 19. 31- . 39 i nasmuch as our  cour t  

has l ong r el i ed on case l aw i nt er pr et i ng pr i or  st at ut or y  

l anguage i n i nt er pr et i ng t he Publ i c Recor ds Law,  and Wi sconsi n 

St at .  § 19. 35( 1)  pr ovi des t hat  " [ s] ubst ant i ve common l aw 

pr i nci pl es const r ui ng t he r i ght  t o i nspect ,  copy or  r ecei ve 

copi es of  r ecor ds shal l  r emai n i n ef f ect . " 33  The common l aw i s 

t her ef or e i mpor t ant  i n i nt er pr et i ng t he wor d " r ecor d. " 34   

                                                 
33 See al so Wi s.  St at .  § 19. 356( 6) ,  st at i ng:   " The cour t  

shal l  appl y subst ant i ve common l aw pr i nci pl es const r ui ng t he 
r i ght  t o i nspect ,  copy,  or  r ecei ve copi es of  r ecor ds i n maki ng 
i t s deci s i on. "   Thi s st at ut e was ci t ed i n Local  289 v.  Rock 
Count y,  2004 WI  App 210,  ¶3,  277 Wi s.  2d 208,  689 N. W. 2d 644.  

34 I n St at e ex r el .  Ri char ds v.  Foust ,  165 Wi s.  2d 429,  434 
n. 5,  477 N. W. 2d 608 ( 1991) ,  t he cour t  expl ai ned t he i mpor t ance 
of  case l aw i n i nt er pr et i ng t he Publ i c Recor ds Law as f ol l ows:   

Pr i or  t o t he enact ment  of  t he f i r st  gener al  publ i c 
r ecor ds l egi s l at i on by ch.  178,  Laws of  1917,  t he 
publ i c ' s r i ght  of  access t o gover nment  r ecor ds was 
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¶88 Publ i c access t o gover nment  r ecor ds i s of  l ong 

st andi ng i n Wi sconsi n.   The Wi sconsi n Supr eme Cour t  r ecogni zed 

t he r i ght  of  publ i c access t o gover nment  r ecor ds bef or e any 

st at ut or y enact ment .   Pr ovi s i ons r el at i ng t o t he publ i c ' s r i ght  

t o r evi ew gover nment  r ecor ds ar e f ound i n Wi s.  St at .  § 18. 01 

( 1917) ,  whi ch was enact ed t o uni f y a number  of  speci f i c  

pr ovi s i ons r el at i ng t o publ i c of f i cer s. 35  Because t he st at ut e 

was br i ef ,  case l aw ser ved as t he pr i mar y body of  l aw i n 

det er mi ni ng access t o gover nment  mat er i al s.   Al t hough t he 1983 

ver si on of  t he Publ i c Recor ds Law r evi sed and r enumber ed t he 

pr i or  st at ut e,  cour t s cont i nue t o l ook t o t he ear l i er  publ i c 

r ecor ds cases f or  gui dance. 36  

                                                                                                                                                             
gover ned mai nl y by t he common l aw.   These gener al  
pr i nci pl es r emai n unchanged.   Sect i on 19. 35( 1) ( a) ,  
St at s.  st at es t hat  " [ s] ubst ant i ve common l aw 
pr i nci pl es const r ui ng t he r i ght  t o i nspect ,  copy or  
r ecei ve copi es of  r ecor ds shal l  r emai n i n ef f ect . "  

35 For  di scussi ons of  t he hi st or y of  t he Publ i c Recor ds Law 
i n Wi sconsi n,  see I nt er nat i onal  Uni on v.  Goodi ng,  251 Wi s.  362,  
366- 67,  29 N. W. 2d 730 ( 1947) ;  St at e ex r el .  Youmans v.  Owens,  28 
Wi s.  2d 672,  677- 679,  137 N. W. 2d 470,  ( 1965) ;  Sver r e Davi d 
Roang,  Comment ,  Towar d a Mor e Open and Account abl e Gover nment :  A 
Cal l  f or  Opt i mal  Di scl osur e Under  t he Wi sconsi n Open Recor ds 
Law,  1994 Wi s.  L.  Rev.  719,  721- 722,  733- 35;  de l a Mor a,  supr a 
not e 25,  at  73- 83.   

36 See,  e. g. ,  Mayf ai r  Chr ysl er - Pl ymout h,  I nc.  v.  Bal dar ot t a,  
162 Wi s.  2d 142,  158- 159,  469 N. W. 2d 638 ( 1991)  ( appl y i ng St at e 
ex r el .  Youmans v.  Owens,  28 Wi s.  2d 672,  137 N. W. 2d 470 
( 1965) ) ;  St at e ex r el .  Ri char ds v.  Foust ,  165 Wi s.  2d 429,  434-
436,  477 N. W. 2d 608 ( 1991)  ( anal yzi ng and r el y i ng on numer ous 
pr e- 1983 cases) ;  St at e ex r el .  Bl um v.  Bd.  of  Educ. ,  209 
Wi s.  2d 377,  385- 387,  565 N. W. 2d 140 ( Ct .  App.  1997)  ( appl y i ng  
Beckon v.  Emer y,  36 Wi s.  2d 510,  518,  153 N. W. 2d 501 ( 1967) ) .  
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¶89 The l esson l ear ned f r om exami ni ng t he pr i or  s t at ut e 

and t he case l aw i s t hat  document s wi t h no connect i on t o 

gover nment  f unct i ons ar e not  r ecor ds wi t hi n t he Publ i c Recor ds 

Law.     

¶90 Bef or e t he adopt i on of  t he pr esent  Publ i c Recor ds Law 

ef f ect i ve Januar y 1,  1983,  t he publ i c ' s r i ght  t o r evi ew 

gover nment  r ecor ds was gover ned by Wi s.  St at .  §§ 19. 21- 19. 25 

( 1979- 80) ,  whi ch was subst ant i al l y  s i mi l ar  t o t he 1917 st at ut e 

codi f i ed at  §§ 18. 01( 1) - ( 2)  ( 1917- 18) .    

¶91 Sect i on 19. 21( 2)  ( 1979- 80)  pr ovi ded i n r el evant  par t  

t hat  " any per son may .  .  .  exami ne .  .  .  any of  t he pr oper t y or  

t hi ngs ment i oned i n sub.  ( 1) . "   Subsect i on ( 1)  of  § 19. 21 

pr ovi ded i n r el evant  par t  t hat  each publ i c of f i cer  " i s t he l egal  

cust odi an of  and shal l  keep and pr eser ve al l  pr oper t y and 

t hi ngs .  .  .  r equi r ed by l aw t o be f i l ed,  deposi t ed,  or  kept  i n 

hi s of f i ce,  or  whi ch ar e i n t he l awf ul  possessi on or  cont r ol  of  

hi msel f  or  hi s deput i es .  .  .  "  ( emphasi s added) .   

¶92 The phr ase i n Wi s.  St at .  § 19. 21( 1)  ( 1979- 80)  

hi ghl i ght ed above i s t he pr edecessor  l anguage t o t he cur r ent  

def i ni t i on of  r ecor ds made avai l abl e t o publ i c i nspect i on i n 

Wi s.  St at .  § 19. 32( 2) .   Thi s def i ni t i on i n § 19. 21( 1)  had been 

t he subj ect  of  ext ensi ve di scussi on over  t he year s among t he 

at t or ney gener al ,  var i ous publ i c of f i c i al s,  and t hi s cour t .  

¶93 Pr i or  t o t he adopt i on of  t he pr esent  l aw i n 1983,  t he 

l aw was cl ear  t hat  paper s havi ng no r el at i on t o t he f unct i on of  

a gover nment  of f i ce,  i ncl udi ng per sonal  cor r espondence,  wer e not  

open t o publ i c i nspect i on.  



No.  2008AP967- AC   

 

39 
 

¶94 The case l aw devel oped as f ol l ows:   I n 1922,  t he 

at t or ney gener al  i nt er pr et ed t he hi ghl i ght ed l anguage of  Wi s.  

St at .  § 18. 01( 1)  ( 1921)  as r ef er r i ng t o onl y t hose document s an 

of f i cer  was under  a l egal  obl i gat i on t o pr eser ve and " does not  

embr ace ever y document  or  memor andum t hat  may be f ound i n a 

publ i c of f i ce at  any t i me. " 37  A s i mi l ar  i nt er pr et at i on of  t he 

st at ut or y l anguage was adopt ed i n St at e ex r el .  Spencer  v.  

Fr eedy,  198 Wi s.  388,  223 N. W.  861 ( 1929) .  

¶95 Thi s 1929 Fr eedy i nt er pr et at i on was r econsi der ed i n 

I nt er nat i onal  Uni on v.  Goodi ng,  251 Wi s.  362,  369,  29 N. W. 2d 730 

( 1947) . 38  I n I nt er nat i onal  Uni on,  t he cour t  st at ed t hat  t he 

st at ut or y l anguage of  Wi s.  St at .  § 18. 01( 2)  ( 1945)  encompassed 

t hr ee cat egor i es of  document s:  ( 1)  document s r equi r ed by l aw t o 

be f i l ed,  deposi t ed,  or  kept  i n hi s of f i ce;  ( 2)  document s " i n 

hi s possessi on as such of f i cer " ;  and ( 3)  document s " t o t he 

possessi on of  whi ch he i s ent i t l ed as such of f i cer . "  

¶96 I n ot her  wor ds,  t he I nt er nat i onal  Uni on cour t  

concl uded t hat  t he " possessi on"  l anguage i n Wi s.  St at .  § 18. 01 

( 1945)  encompassed mor e t han si mpl y what  was l egal l y r equi r ed t o 

be kept  i n an of f i ce,  t hus r ej ect i ng t he ear l i er  i nt er pr et at i on 

                                                 
37 11 Wi s.  Op.  At t ' y .  Gen.  7 ( 1922) .  

38 I nt er nat i onal  Uni on v.  Goodi ng,  251 Wi s.  362,  369,  29 
N. W. 2d 730 ( 1947) ,  " over r ul ed sub si l ent i o t he di ct um appear i ng 
i n t he f i nal  par agr aph of  t he opi ni on i n St at e ex r el .  Spencer  
v.  Fr eedy [ 198 Wi s.  388,  233 N. W.  861 ( 1929) ]  i n whi ch t he 
concl usi on was expr essed t hat  sec.  18. 01,  St at s. ,  onl y al l owed 
i nspect i on of  ' anyt hi ng r equi r ed by l aw t o be f i l ed,  deposi t ed,  
or  kept  i n a publ i c of f i ce. ' "   Youmans,  28 Wi s.  2d at  679.  
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t hat  possessi on r ef er r ed onl y  t o t hose document s whi ch a 

gover nment  ent i t y was under  a l egal  obl i gat i on t o mai nt ai n.   The 

I nt er nat i onal  Uni on cour t ,  251 Wi s.  at  371,  st at ed:  " I t  i s  r ul e 

i ndependent l y of  st at ut e t hat  publ i c r ecor ds i ncl ude not  onl y 

paper s speci f i cal l y r equi r ed t o be kept  by a publ i c of f i cer  but  

al l  wr i t t en memor i al s made by a publ i c of f i cer  wi t hi n hi s 

aut hor i t y wher e such wr i t i ngs const i t ut e a conveni ent ,  

appr opr i at e,  or  cust omar y met hod of  di schar gi ng t he dut i es of  

t he of f i ce. "  

¶97 The I nt er nat i onal  Uni on cour t  f ur t her  decl ar ed,  

however ,  t hat  t he " possessi on"  l anguage of  t he st at ut e was 

l i mi t ed t o t hose i t ems possessed i n an of f i c i al  capaci t y:   " I t  

i s  al so c l ear  t hat  t he wor ds of  l i mi t at i on gi ve some power  t o 

of f i cer s t o di spose of  what  t hi s cour t  has cal l ed pur el y 

f ugi t i ve paper s havi ng no r el at i on t o t he f unct i on of  t he 

of f i ce. " 39  

¶98 The cour t  af f i r med t he I nt er nat i onal  Uni on 

i nt er pr et at i on of  " r ecor ds"  i n St at e ex r el .  Youmans v.  Owens,  

                                                 
39 I nt ' l  Uni on,  251 Wi s.  at  370- 71.   See al so St at e ex r el .  

Di nneen v.  Lar son,  231 Wi s.  207,  214,  284 N. W.  21 ( 1939)  
( cont r ast i ng " mer e f ugi t i ve paper s,  whi ch wer e not  r equi r ed t o 
be f i l ed or  kept ,  but  wer e subj ect  t o di sposi t i on at  t he 
pl easur e of  t he secr et ar y"  wi t h t hose wi t h " r el evancy .  .  .  t o 
mat t er s whi ch may l egi t i mat el y concer n t he [ aut hor i t y]  i n i t s 
of f i c i al  act i v i t i es" ) .  
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28 Wi s.  2d 672,  677- 80,  137 N. W. 2d 470 ( 1965) ,  modi f i ed on 

deni al  of  r eh' g,  28 Wi s.  2d 672,  139 N. W. 2d 324 ( 1966) . 40   

¶99 The at t or ney gener al  al so i nt er pr et ed Wi s.  St at .  

§ 19. 21( 1) - ( 2)  ( 1973)  i n 1974,  r egar di ng t he t ypes of  

cor r espondence i n t he gover nor ' s of f i ce t hat  wer e open t o t he 

publ i c.   The at t or ney gener al  advi sed t he gover nor  t hat  t he 

gover nor ' s of f i c i al  cor r espondence was subj ect  t o open r ecor d 

r evi ew " wi t h t he except i on of  t r ul y per sonal  cor r espondence or  

t r ul y f ugi t i ve paper s havi ng no r el at i on t o t he f unct i on of  your  

of f i ce. " 41 

                                                 
40 " [ P] ubl i c r ecor ds i ncl ude not  onl y paper s speci f i cal l y 

r equi r ed t o be kept  by a publ i c of f i cer  but  al l  wr i t t en 
memor i al s made by a publ i c of f i cer  wi t hi n hi s aut hor i t y wher e 
such wr i t i ngs const i t ut e a conveni ent ,  appr opr i at e or  cust omar y 
met hod of  di schar gi ng t he dut i es of  t he of f i ce. "   St at e ex r el .  
Youmans v.  Owens,  28 Wi s.  2d 672,  679,  137 N. W. 2d 470 ( 1965)  
( quot i ng I nt ' l  Uni on,  251 Wi s.  at  371) .  

41 63 Wi s.  Op.  At t ' y  Gen.  400 ( 1974) .   Thi s opi ni on was 
i ssued i n r esponse t o an i nqui r y r egar di ng a c i t i zen r equest  t o 
exami ne cor r espondence addr essed t o t he gover nor  concer ni ng a 
bi l l  r ecent l y enact ed by t he l egi s l at ur e.   The at t or ney gener al  
was i nt er pr et i ng t he def i ni t i on of  " r ecor d"  i n Wi s.  St at .  
§ 19. 21( 2)  ( 1973)  al ong wi t h t he def i ni t i on of  " publ i c r ecor d"  
i n § 16. 80( 2) ( a)  appl i cabl e,  i nt er  al i a,  t o r ecor ds r et ent i on.   
Wi s.  St at .  § 16. 80( 2)  ( 1973)  pr ovi ded as f ol l ows:  

( a) ' Publ i c r ecor ds'  means al l  books,  paper s,  maps,  
phot ogr aphs,  f i l ms,  r ecor di ngs,  or  ot her  document ar y 
mat er i al s or  any copy t her eof ,  r egar dl ess of  physi cal  
f or m or  char act er i st i cs,  made,  or  r ecei ved by any 
agency of  t he st at e or  i t s of f i cer s or  empl oyes [ s i c]  
i n connect i on wi t h t he t r ansact i on of  publ i c busi ness 
and r et ai ned by t hat  agency or  i t s successor  as 
evi dence of  i t s  act i v i t i es or  f unct i ons because of  t he 
i nf or mat i on cont ai ned t her ei n;  except  t he r ecor ds and 
cor r espondence of  any member  of  t he st at e l egi s l at ur e  
( emphasi s added) .  



No.  2008AP967- AC   

 

42 
 

¶100 The cour t  agai n af f i r med t he I nt er nat i onal  Uni on 

i nt er pr et at i on of  Wi s.  St at .  § 19. 21( 1)  i n Hat haway v.  Joi nt  

School  Di st r i ct  No.  1,  116 Wi s.  2d 388,  393,  342 N. W. 2d 682 

( 1984) .   The cour t  r ei t er at ed t hat  publ i c r ecor ds i ncl uded " not  

onl y t hose document s speci f i cal l y r equi r ed t o be f i l ed by t he 

cust odi an of  r ecor ds,  but  al l  wr i t t en paper s made by an of f i cer  

wi t hi n hi s aut hor i t y. "   Hat haway,  116 Wi s.  2d at  393.   Publ i c 

r ecor ds i ncl ude t hose " made by an of f i cer  wi t hi n hi s 

aut hor i t y. " 42 

¶101 The st at ut or y hi st or y,  t he case l aw and t he at t or ney 

gener al  opi ni ons demonst r at e t hat  whet her  a document  i s a publ i c 

r ecor d depends on t he nat ur e and pur pose of  t he document ' s 

cont ent s and t hat  t he exi st ence of  a document  wi t hi n a publ i c 

of f i ce does not  i n and of  i t sel f  make t hat  document  a publ i c 

r ecor d.   As t he cour t  r ecogni zed i n Pankni n,  not  ever yt hi ng a 

gover nment  of f i c i al  or  empl oyee cr eat es i s a publ i c r ecor d. 43 

¶102 I n sum,  t he st at ut or y hi st or y evi dences t hat  f or  most  

of  a cent ur y Wi sconsi n' s publ i c r ecor ds l aw has r ecogni zed t hat  

                                                 
42 The Hat haway case addr essed a r equest  f or  l i s t s of  

st udent  names and addr esses.   I t  was never  cont est ed t hat  t hese 
wer e pr epar ed f or  of f i c i al  school  pur poses,  and i t  was 
" conceded .  .  .  t hat  t he l i s t  of  names and addr esses of  par ent s 
of  chi l dr en i n t he Gr een Bay School  Di st r i ct  const i t ut es a 
publ i c r ecor d"  and was t her ef or e subj ect  t o i nspect i on at  f ace 
val ue.   Hat haway v.  Joi nt  Sch.  Di st .  No.  1,  116 Wi s.  2d 388,  
392,  342 N. W. 2d 682,  684 ( 1984) .   The quest i on addr essed was 
whet her  anot her  st at ut or y pr ovi s i on,  Wi s.  St at .  § 118. 125,  
gover ni ng " Pupi l  Recor ds, "  made t he l i s t  conf i dent i al  as an 
expr ess except i on t o t he Open Recor ds Law.  

43 St at e v.  Pankni n,  217 Wi s.  2d 200,  209- 10,  579 N. W. 2d 52 
( Ct .  App.  1998) .  
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" f ugi t i ve paper s"  and per sonal  communi cat i ons wi t h no connect i on 

t o gover nment  f unct i ons ar e not  r ecor ds under  t he l aw.   The case 

l aw has al so emphasi zed t hat  t he st at ut e,  al t hough sl i ght l y 

di f f er ent l y over  t he decades,  has cont i nued t o r ecogni ze and 

i ncor por at e t he exi st i ng common- l aw l i mi t at i ons on access t o 

publ i c r ecor ds.  

¶103 The l egi s l at ur e i s pr esumed t o be awar e of  exi st i ng 

l aws44 and t he cour t s '  i nt er pr et at i ons of  t hose l aws45 when i t  

enact s a st at ut e.   The 1983 st at ut e def i ni ng " r ecor d"  uses  

l anguage si mi l ar  t o t hat  used i n t he pr edecessor  st at ut e and 

does not  t oppl e t he l ong- est abl i shed excl usi on of  pur el y  

per sonal  ( t hat  i s  " f ugi t i ve" )  document s f r om t he meani ng of  t he 

wor d " r ecor d. "   I ndeed,  t he 1983 st at ut e expl i c i t l y  pr eser ves 

subst ant i ve common- l aw pr i nci pl es const r ui ng t he r i ght  t o 

i nspect ,  copy,  or  r ecei ve copi es of  r ecor ds.   Wi s.  St at .  

§ 19. 35( 1) ( a) .  

¶104 The l esson l ear ned f r om exami ni ng t he pr i or  st at ut es 

and t he case l aw i s t hat  document s wi t h pur el y per sonal  cont ent  

and wi t h no connect i on t o a gover nment  f unct i on ar e not  r ecor ds 

wi t hi n t he Publ i c Recor ds Law.   Thi s def i ni t i on of  " r ecor ds"  

compor t s wi t h t he i nt er pr et at i ons and appl i cat i ons of  t he Publ i c  

                                                 
44 Her i t age Far ms,  I nc.  v.  Mar kel  I ns. ,  2009 WI  27,  ¶40,  316 

Wi s.  2d 47,  762 N. W. 2d 652.  

45 St at e v.  Rosenbur g,  208 Wi s.  2d 191,  198,  560 N. W. 2d 266 
( 1997) ;  DOR v.  Johnson Wel di ng & Mf g.  Co. ,  I nc. ,  2000 WI  App 
179,  ¶16,  238 Wi s.  2d 243,  617 N. W. 2d 193.  
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Recor ds Law by t he execut i ve br anch and t he expl i c i t  l egi s l at i ve 

pur poses of  t he Publ i c Recor ds Law,  whi ch we now di scuss.  

D 

¶105 St at ut or y i nt er pr et at i on may al so be i nf or med by t he  

i nt er pr et at i ons and appl i cat i ons of  a st at ut e by t he execut i ve 

ar ms of  gover nment .   The Publ i c Recor ds Law has l ong been 

admi ni st er ed t o excl ude f r om t he meani ng of  " r ecor d"  t hose 

document s wi t h pur el y per sonal  cont ent ,  somet i mes r ef er r ed t o as 

f ugi t i ve paper s.   To be a r ecor d,  accor di ng t o t he f r equent l y 

appl i ed admi ni st r at i ve i nt er pr et at i on of  t he Publ i c Recor ds Law,  

t he cont ent  of  t he document  must  have a connect i on t o a 

gover nment  f unct i on.   

¶106 One i mpor t ant  i nt er pr et at i on of  t he wor d " r ecor d"  i n 

Wi s.  St at .  § 19. 32( 2)  comes f r om t he Of f i ce of  t he At t or ney 

Gener al .   Al t hough we ar e not  bound by an at t or ney gener al ' s  

opi ni on,  a wel l - r easoned opi ni on i s of  per suasi ve val ue when a 

cour t  l at er  addr esses t he meani ng of  t he same st at ut e. 46  The 

opi ni ons and wr i t i ngs of  t he at t or ney gener al  have speci al  

s i gni f i cance i n i nt er pr et i ng t he Publ i c Recor ds Law i nasmuch as 

t he l egi s l at ur e has speci f i cal l y  aut hor i zed t he at t or ney gener al  

                                                 
46 St at e v.  Ludwi g,  31 Wi s.  2d 690,  698,  143 N. W. 2d 548 

( 1966) ;  Town of  Ver non v.  Waukesha Count y,  102 Wi s.  2d 686,  692,  
307 N. W. 2d 227 ( 1981) ;  Vi l l age of  DeFor est  v.  Dane Count y,  211 
Wi s.  2d 804,  812,  565 N. W. 2d 296 ( Ct .  App.  1997)  ( c i t i ng Nor t on 
v.  Town of  Sevast opol ,  108 Wi s.  2d 595,  599,  323 N. W. 2d 148 ( Ct .  
App.  1982) ) .  
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t o advi se " any per son"  as t o t he appl i cabi l i t y  of  t he Law.   Wi s.  

St at .  § 19. 39. 47   

¶107 I n 1983,  shor t l y af t er  t he pr esent  st at ut or y 

def i ni t i on of  " r ecor d"  became ef f ect i ve,  t he at t or ney gener al  

advi sed t he Depar t ment  of  Heal t h and Human Ser vi ces about  

r el easi ng copi es of  document s r ecei ved f r om ot her  agenci es 

pur el y f or  i nf or mat i onal  pur poses and concer ni ng mat t er s not  

af f ect i ng t he Depar t ment ' s f unct i ons.   The at t or ney gener al  

advi sed t he Depar t ment  t hat  document s whose cont ent  di d not  

demonst r at e " suf f i c i ent  connect i on wi t h t he f unct i on of "  t he 

of f i ce di d not  qual i f y as publ i c r ecor ds and " t her ef or e,  woul d 

not  have t o be pr eser ved or  di scl osed. "   72 Wi s.  Op.  At t ' y  Gen.  

99 ( 1983) .      

¶108 I n i ssui ng t hi s opi ni on,  t he at t or ney gener al  exami ned 

Wi s.  St at .  § 19. 32( 2)  i n connect i on wi t h t wo st at ut es:   Wi s.  

St at .  § 16. 61 and § 19. 21.   Wi sconsi n St at .  § 16. 61 gover ns,  

                                                 
47 See St at e v.  Beaver  Dam Ar ea Dev.  Cor p. ,  2008 WI  90,  ¶37,  

312 Wi s.  2d 84,  752 N. W. 2d 295 ( " t he i nt er pr et at i on advanced by 
t he at t or ney gener al  i s  of  par t i cul ar  i mpor t ance"  because " t he 
l egi s l at ur e has expr essl y char ged t he st at e at t or ney gener al  
wi t h i nt er pr et i ng t he open meet i ngs and publ i c r ecor d 
st at ut es" ) ;  see al so St at e ex r el .  Ri char ds v.  Foust ,  165 
Wi s.  2d 429,  437,  477 N. W. 2d 608,  611 ( 1991)  ( r el y i ng on t he 
at t or ney gener al ' s  opi ni on f or  " addi t i onal  common l aw suppor t " ) .  

Ear l i er  dr af t s of  t he l aw cont ai ned pr ovi s i ons f or  an 
adj udi cat i ve body,  t he Open Recor ds Boar d,  whi ch woul d r evi ew 
deni al s of  r equest s f or  access t o r ecor ds.   The pr ovi s i on f or  
t he at t or ney gener al  t o gi ve advi sor y opi ni ons r epl aced t hi s 
pr ovi s i on f or  an i ndependent  adj udi cat or y body.   See de l a Mor a,  
supr a not e 25,  at  83- 84;  compar e 1979 S. B.  482 wi t h Senat e 
Subst i t ut e Amendment  1 t o 1981 S. B.  250 and 1981 Wi s.  Act  335.  
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i nt er  al i a,  r ecor d r et ent i on pr act i ces.   Sect i on 16. 61( b)  

def i nes " publ i c r ecor ds"  as " al l  books,  paper s .  .  .  made,  or  

r ecei ved by any st at e agency or  i t s of f i cer s or  empl oyees i n 

connect i on wi t h t he t r ansact i on of  publ i c busi ness .  .  .  . "  

( emphasi s added) .   Wi sconsi n St at s.  § 19. 21 r equi r es each and 

ever y of f i cer  of  st at e and l ocal  gover nment ,  i ncl udi ng t he 

school  di st r i ct ,  t o keep and pr eser ve pr oper t y.    

¶109 The at t or ney gener al  opi ned t hat  t hese t hr ee st at ut es,  

r ead t oget her ,  demonst r at e t hat  a l egal  cust odi an has a dut y 

under  t he Publ i c Recor ds Law t o pr eser ve t hose r ecor ds " t hat  

have some r el at i on t o t he f unct i on of  hi s or  her  of f i ce. "   

Accor di ngl y,  t he at t or ney gener al  concl uded t hat  a cust odi an 

woul d not  have t o pr eser ve or  di scl ose copi es of  document s 

r ecei ved f r om ot her  agenci es pur el y f or  i nf or mat i on pur poses 

because t hey " [ do]  not  have a suf f i c i ent  connect i on wi t h t he 

f unct i on of  t he of f i ce t o qual i f y as publ i c r ecor ds .  .  .  . "   72 

Wi s.  Op.  At t ' y  Gen.  99 ( 1983) .  

¶110 The at t or ney gener al  has cont i nued t o adher e t o t hi s  

i nt er pr et at i on,  r ecogni z i ng t hat  " not  ever yt hi ng a publ i c 

of f i c i al  or  empl oyee cr eat es i s a publ i c r ecor d, " 48 and t hat  

r ecor ds ar e t hose document s " cr eat ed or  kept  i n connect i on wi t h 

                                                 
48 Wi s.  Dep' t  of  Just i ce,  Wi s.  Pub.  Recor ds Law:   Wi s.  St at .  

§§ 19. 31- 19. 39,  Compl i ance Out l i ne ( Aug.  2009)  ( her ei naf t er  DOJ 
Compl i ance Out l i ne)  ( quot i ng I n r e John Doe Pr oceedi ng,  2004 WI  
65,  ¶45,  272 Wi s.  2d 208,  680 N. W. 2d 792) ,  avai l abl e at  
ht t p: / / www. doj . st at e. wi . us/ dl s/ OMPR/ 2009OMCG-
PRO/ 2009_Pub_Rec_Out l i ne. pdf  ( l ast  v i s i t ed Jul y 9,  2010) .  
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of f i c i al  pur pose or  f unct i on of  t he agency. " 49  The at t or ney 

gener al  consi st ent l y advi ses t hat  " cont ent ,  not  medi um or  

f or mat ,  det er mi nes whet her  a document  i s a ' r ecor d'  or  not . " 50   

¶111 I n l ess f or mal  wr i t i ngs,  such as a 2001 cor r espondence 

wi t h a j our nal i st  f r om t he Wi sconsi n St at e Jour nal ,  t he at t or ney 

gener al  advi sed t hat  " r ecor ds of  a pur el y per sonal  nat ur e ar e 

exempt  f or  t he def i ni t i on of  ' r ecor d'  i n Sect i on 19. 32( 2) , "  and 

t hat  " per sonal  document s ar e not  cover ed by t he publ i c r ecor ds 

l aw. " 51 

¶112 I n a 2005 cor r espondence,  t he at t or ney gener al  

i nf or med t he pr esi dent  of  t he Waukesha Taxpayer s League t hat  " i f  

t he emai l s wer e about  some mat t er  t hat  was pur el y per sonal ,  t he 

emai l s woul d not  be a publ i c r ecor d. " 52   

¶113 I n a 2006 cor r espondence wi t h t he l egal  counsel  f or  

t he St at e El ect i ons Boar d,  t he at t or ney gener al ' s  of f i ce advi sed 

t hat  " [ t ] he f act  t hat  .  .  .  el ect r oni c communi cat i ons ar e 

t r ansmi t t ed and st or ed on pr i vat e emai l  account s .  .  .  i s  

i mmat er i al ,  because Wi sconsi n l aw has l ong r ecogni zed t hat  t he 

subst ance of  t he r ecor d,  not  i t s physi cal  l ocat i on or  cust ody,  

det er mi nes whet her  t he document  i s subj ect  t o t he publ i c r ecor ds 

st at ut e. " 53 
                                                 

49 I d. ;  St at e ex r el .  Youmans v.  Owens,  28 Wi s.  2d 672,  679,  
137 N. W. 2d 470,  473 ( 1965) .  

50 DOJ Compl i ance Out l i ne at  3.  

51 See Pl ai nt i f f s- Appel l ant s '  Br i ef  and Appendi x,  A- Ap.  172.  

52 See i d. ,  A- Ap.  173.  

53 See i d.  
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¶114 I n a 2007 i nt er nal  memor andum,  t he at t or ney gener al  

speci f i cal l y appl i ed t hi s r at i onal e t o t he i ssue of  empl oyees'  

per sonal  e- mai l s ,  as pr esent ed i n t hi s case.   The memor andum 

concl uded t hat  " pur el y per sonal  emai l s of  publ i c  empl oyees ar e 

not  publ i c r ecor ds, "  agai n emphasi z i ng t hat  " cont ent ,  not  medi um 

or  f or mat ,  det er mi nes whet her  a document  i s a ' r ecor d or  not . ' " 54   

¶115 The at t or ney gener al ' s  of f i ce i s not  t he onl y 

execut i ve ent i t y advi s i ng t hat  t he cont ent s of  per sonal  e- mai l s 

ar e not  r ecor ds under  t he Publ i c Recor ds Law.   The of f i ces of  

t he c i t y at t or neys of  Mi l waukee and Madi son have al so advi sed 

agenci es wi t hi n t hei r  r espect i ve c i t i es on mat t er s r el at i ng t o 

compl i ance wi t h t he Publ i c Recor ds Law and of f er  f or mal  and 

i nf or mal  opi ni ons i nt er pr et i ng t he Publ i c Recor ds Law.     

¶116 These ci t y at t or neys have consi st ent l y advi sed t hat  

per sonal  communi cat i ons ar e not  r ecor ds under  Wi s.  St at .  

§ 19. 32( 2) ,  and f i l ed a nonpar t y br i ef  i n t hi s case,  advi s i ng 

t hi s cour t  t hat  af f i r mance of  t he or der  of  t he c i r cui t  cour t  

mi ght  appl y " t o al l  r ecor dabl e communi cat i ons made on gover nment  

equi pment  or  r esour ces,  i ncl udi ng al l  pi eces of  paper ,  i nst ant  

messagi ng,  t ext  messagi ng,  and VOI P ( voi ce over  i nt er net  

pr ot ocol )  used i nci dent al l y by empl oyees t o communi cat e on 

per sonal  mat t er s. "   They ur ge us t o c l ar i f y t he l aw by r ul i ng 

t hat  t he cont ent s of  e- mai l s i ncl udi ng onl y per sonal  messages 

ar e not  r ecor ds subj ect  t o di scl osur e as r ecor ds under  t he 

Publ i c Recor ds Law.  

                                                 
54 See i d.  at  A- Ap.  172 ( emphasi s i n or i gi nal ) .  
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¶117 The Mi l waukee and Madi son ci t y  at t or neys al so al er t  

t he cour t  t hat  f eder al  and st at e cour t s have i ndi cat ed t her e may 

be pr i vacy concer ns r el at i ng t o di scl osur e of  empl oyees'  

per sonal  e- mai l 55 and t hat  di scl osur e of  some per sonal  messages 

under  some ci r cumst ances may vi ol at e t he f eder al  St or ed 

Communi cat i on Act ,  18 U. S. C.  § 2702( a) ( 1) .   They ur ge t hi s cour t  

not  t o pl ace r ecor ds cust odi ans i n what  t hey consi der  an 

i mpossi bl e posi t i on wher e,  i f  t he cont ent s of  per sonal  e- mai l s  

ar e def i ned as r ecor ds,  cust odi ans woul d r i sk on t he one hand 

vi ol at i on of  t he Publ i c Recor ds Law ( f or  f ai l ur e t o di scl ose)  or  

on t he ot her  hand vi ol at i on of  pr i vacy r i ght s or  t he f eder al  

                                                 
55 Denver  Publ ' g Co.  v.  Bd of  Count y Comm' r s,  121 P. 3d 190 

( Col o.  2005)  ( acknowl edgi ng t hat  a const i t ut i onal  r i ght  t o 
pr i vacy may bar  access t o publ i c r ecor ds ot her wi se accessi bl e 
under  t he publ i c r ecor ds l aw) .   Compar e Mui ck v.  Gl enayr e 
El ecs. ,  280 F. 3d 741,  743 ( 7t h Ci r .  2002)  ( empl oyees of  pr i vat e 
empl oyer  have no r easonabl e expect at i on of  pr i vacy i n 
i nf or mat i on st or ed on empl oyer  l apt ops because of  empl oyer ' s 
announced pol i cy t hat  i t  coul d i nspect  t he l apt ops i t  f ur ni shed 
f or  empl oyee use) .   



No.  2008AP967- AC   

 

50 
 

St or ed Communi cat i on Act  ( f or  di scl osi ng pr ot ect ed per sonal  

i nf or mat i on) . 56  

¶118 Appl y i ng t hese admi ni st r at i ve i nt er pr et at i ons t o t he 

i nst ant  case,  we woul d concl ude t hat  t he Teacher s '  per sonal  e-

mai l s ar e nei t her  f or  t he i nf or mat i onal  pur poses of  t he School  

Di st r i ct ,  nor  ar e t hey communi cat i ons bet ween one of f i c i al  

agency and anot her .   They have even l ess connect i on t o any 

gover nment  f unct i on t han t he i nf or mat i onal  mat er i al s r ecei ved 

f r om ot her  gover nment  agenci es t hat  t he at t or ney gener al  advi ses 

                                                 
56 Si mi l ar l y,  t he Wi sconsi n Depar t ment  of  Admi ni st r at i on 

( DOA)  has pr oduced " E- mai l  Recor ds Management  Tr ai ni ng"  
mat er i al s r el at i ng t o r ecor ds r et ent i on.   The DOA af f i r ms t hat  
" e- mai l  messages about  st at e busi ness ar e publ i c r ecor ds. "  
( emphasi s added) .   " [ I ] t  i s  not  suf f i c i ent  t o t r eat  e- mai l  wi t h 
a br oad br ush.  .  .  .  The medi um i s i r r el evant .   E- mai l  messages 
shoul d be eval uat ed f or  cont ent  and f unct i on t o det er mi ne 
whet her  t he message i s a r ecor d or  a non- r ecor d .  .  .  . "  See 
Pl ai nt i f f s- Appel l ant s '  Br i ef  and Appendi x at  A- Ap.  177.   I n i t s  
t r ai ni ng mat er i al s f or  publ i c r ecor ds e- mai l  management ,  t he 
Depar t ment  of  Admi ni st r at i on i dent i f i es " Per sonal  e-
mai l  .  .  .  such as ' l et ' s  do l unch'  or  ' can I  cat ch a r i de home'  
or  f ami l y e- mai l  communi cat i ons"  as a speci f i c  exampl e of  " Non-
Recor d E- mai l . "   See Amy K.  Mor an & Nancy Kunde,  Publ i c Recor ds 
i n E- mai l  and Wi nni ng St r at egi es f or  Managi ng Them:   
Pr esent at i on t o Wi s.  Ass' n of  Academi c Li br ar i ans,  Apr .  23,  
2009,  avai l abl e at  
ht t p: / / www. doa. st at e. wi . us/ docvi ew. asp?doci d=7617&l oci d=0 ( l ast  
v i s i t ed Jul y 9,  2010) .  

The School  Di st r i ct  agr ees t hat  i t  was not  r equi r ed t o 
r et ai n t he Teacher s '  per sonal  e- mai l s at  i ssue under  Wi s.  St at .  
§ 16. 61.  

We do not  i nt er pr et  Wi s.  St at .  § 16. 61 or  r el y on i t .   I t  
i s  i nt er est i ng t o not e t hat  ar guabl y t he onl y r eason t he r ecor d 
r equest er  mi ght  have access t o t he Teacher s '  per sonal  e- mai l s i n 
t he pr esent  case i s t hat  t he School  Di st r i ct  di d not  dest r oy t he 
e- mai l s.  
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ar e not  publ i c r ecor ds.   Rat her ,  t hese ar e per sonal  messages 

bet ween empl oyees and t hei r  f r i ends and f ami l i es.    

¶119 The cont ent  of  t he Teacher s '  e- mai l s at  i ssue has no 

connect i on t o a gover nment  f unct i on,  and execut i ve br anch 

i nt er pr et at i ons of  t he Publ i c Recor ds Law woul d char act er i ze t he 

cont ent s of  t he Teacher s '  per sonal  e- mai l s as not  r ecor ds under  

Wi s.  St at .  § 19. 32( 2) .  

E 

¶120 I nsi ght  i nt o t he meani ng of  t he wor d " r ecor d"  i n Wi s.  

St at .  § 19. 32( 2)  may al so be pr ovi ded by t he l egi s l at i ve hi st or y 

of  § 19. 32( 2) .  

¶121 The def i ni t i on of  " r ecor d"  i n Wi s.  St at .  § 19. 32( 2)  

has not  been amended si nce t he l egi s l at ur e adopt ed i t  i n 1983.   

As not ed,  t hat  same year ,  t he at t or ney gener al  i nt er pr et ed 

" r ecor d"  i n § 19. 32( 2)  t o excl ude document s whose cont ent  di d 

not  demonst r at e " suf f i c i ent  connect i on wi t h t he f unct i on of "  t he 

gover nment  of f i ce.   72 Wi s.  Op.  At t ' y .  Gen.  99 ( 1983) .   

¶122 Al t hough Wi s.  St at .  § 19. 32( 2)  has not  been amended,  

t he l egi s l at ur e has amended var i ous pr ovi s i ons i n t he Publ i c 

Recor ds Law mul t i pl e t i mes si nce i t s or i gi nal  enact ment .   The 

l egi s l at ur e has t hus passed up sever al  oppor t uni t i es t o change 

t he def i ni t i on of  " r ecor d"  af t er  t he at t or ney gener al ' s  

opi ni ons.  

¶123 I n 2002,  t he Joi nt  Legi s l at i ve Counci l  est abl i shed a 

Speci al  Commi t t ee on Revi ew of  t he Open Recor ds Law,  whi ch was 

speci f i cal l y di r ect ed t o " r ecommend changes i n t he l aw t o 

accommodat e el ect r oni c communi cat i ons .  .  .  . "   The Commi t t ee 
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i ssued a r epor t  t o t he l egi s l at ur e on Mar ch 25,  2003,  wi t hout  

r ecommendi ng any change t o t he def i ni t i on of  r ecor d or  any 

change t o accommodat e el ect r oni c communi cat i ons. 57  

¶124 Legi s l at i ve f ai l ur e t o act  i s or di nar i l y  weak evi dence 

of  l egi s l at i ve i nt ent i on t o acqui esce i n or  count enance a 

j udi c i al  or  execut i ve br anch i nt er pr et at i on. 58  Sever al  

al t er nat i ve r easons may expl ai n t he i nact i on.   Under  pr oper  

c i r cumst ances,  however ,  i nact i on by t he l egi s l at ur e may be 

evi dence of  l egi s l at i ve i nt ent . 59  I n t he i nst ant  case,  t he 

l egi s l at ur e' s i nact i on appear s pr obat i ve of  l egi s l at i ve i nt ent  

t o accede t o t he at t or ney gener al ' s  i nt er pr et at i on of  t he wor d 

" r ecor d. "  

¶125 Thi s l egi s l at i ve i nact i on coupl ed wi t h r ul es of  

st at ut or y i nt er pr et at i on shows t hat  t he l egi s l at ur e has bot h 

cont empl at ed t he speci f i c  pr obl em at  hand and enact ed numer ous 

                                                 
57 See Wi sconsi n Legi s l at i ve Counci l ,  Speci al  Commi t t ee on 

Revi ew of  t he Open Recor ds Law:  Repor t  t o t he Legi s l at ur e 5 
( Mar .  25,  2003) .  

58 See Gr een Bay Packagi ng,  I nc.  v.  DI LHR,  72 Wi s.  2d 26,  
36,  240 N. W. 2d 422,  428 ( 1976)  ( " [ L] egi s l at i ve 
i nact i on .  .  .  has been cal l ed ' a week [ s i c]  r eed upon whi ch t o 
l ean'  and a ' poor  beacon'  t o f ol l ow i n const r ui ng a st at ut e"  
( quot ed sour ce omi t t ed) . ) .  

59 See Mal l o v.  DOR,  2002 WI  70,  ¶31 253 Wi s.  2d 391,  645 
N. W. 2d 853,  866 ( under  pr oper  c i r cumst ances,  i nact i on by t he 
l egi s l at ur e may be evi dence of  l egi s l at i ve i nt ent )  ( c i t i ng 
Est at e of  Camer on,  249 Wi s.  531,  542,  25 N. W. 2d 504 ( 1946) ) .  

For  a di scussi on of  r el i ance on l egi s l at i ve i nact i on t o 
assi st  i n st at ut or y i nt er pr et at i on,  see Wenke v.  Gehl  Co. ,  2004 
WI  103,  ¶¶32- 37,  274 Wi s.  2d 220,  682 N. W. 2d 405.  
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ot her  amendment s t o t he publ i c r ecor d l aw.   I n t hese 

ci r cumst ances,  l egi s l at i ve i nact i on poi nt s t o acqui escence i n 

t he at t or ney gener al ' s  l ong- st andi ng opi ni on t hat  t he meani ng of  

" r ecor d"  i n § 19. 32( 2)  excl udes document s whose cont ent  

demonst r at es no connect i on wi t h a gover nment  f unct i on.    

¶126 A wel l - r easoned at t or ney gener al ' s  opi ni on 

i nt er pr et i ng a st at ut e i s,  accor di ng t o t he cour t ' s  r ul es of  

st at ut or y i nt er pr et at i on,  of  per suasi ve val ue. 60  Fur t her mor e,  a 

st at ut or y i nt er pr et at i on by t he at t or ney gener al  " i s accor ded 

even gr eat er  wei ght ,  and i s r egar ded as pr esumpt i vel y cor r ect ,  

when t he l egi s l at ur e l at er  amends t he st at ut e but  makes no 

changes i n r esponse t o t he at t or ney gener al ' s  opi ni on. " 61      

¶127 I n sum,  t he l egi s l at i ve hi st or y suppor t s i nt er pr et i ng 

Wi s.  St at .  § 19. 32( 2)  t o r equi r e t hat  t he cont ent  of  a document  

have a connect i on t o a gover nment  f unct i on i n or der  t o 

const i t ut e a " r ecor d"  under  Wi s.  St at .  § 19. 32( 2) .  

                                                 
60 St at e v.  Ludwi g,  31 Wi s.  2d 690,  698,  143 N. W. 2d 548 

( 1966) ;  Town of  Ver non v.  Waukesha Count y,  102 Wi s.  2d 686,  692,  
307 N. W. 2d 227 ( 1981) ;  Vi l l age of  DeFor est  v.  Dane Count y,  211 
Wi s.  2d 804,  812,  565 N. W. 2d 296 ( Ct .  App.  1997)  ( c i t i ng Nor t on 
v.  Town of  Sevast opol ,  108 Wi s.  2d 595,  599,  323 N. W. 2d 148 ( Ct .  
App.  1982) ) .  

61 St apl es f or  St apl es v.  Gl i enke,  142 Wi s.  2d 19,  28,  416 
N. W. 2d 920 ( Ct .  App.  1987) ;  see al so Vi l l age of  DeFor est  v.  
Count y of  Dane,  211 Wi s.  2d 804,  812- 813,  565 N. W. 2d 296 ( Ct .  
App.  1997) .  
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F 

¶128 Thi s cour t  has l ooked t o ot her  st at es f or  t hei r  

i nt er pr et at i ons of  t hei r  open r ecor ds l aws t o assi st  i n t he 

i nt er pr et at i on of  t he Wi sconsi n Publ i c Recor ds Law. 62 

¶129 The School  Di st r i ct  c i t es no cases f r om any 

j ur i sdi ct i on t ak i ng t he posi t i on t hat  t he cont ent s of  gover nment  

empl oyees'  per sonal  e- mai l s shoul d be di scl osed as publ i c 

r ecor ds.    

¶130 I n cont r ast ,  sever al  st at e cour t s have concl uded t hat  

t he cont ent s of  gover nment  empl oyees'  per sonal  e- mai l s under  

t hei r  r espect i ve open r ecor ds act s ar e not  publ i c r ecor ds.   I n 

                                                 
62 See,  e. g. ,  St at e v.  Beaver  Dam Ar ea Dev.  Cor p. ,  2008 WI  

90,  ¶¶45 & n. 10,  50 & n. 12,  312 Wi s.  2d 84,  102,  104,  752 
N. W. 2d 295 ( " al t hough t he det er mi nat i on .  .  .  depends on t he 
r espect i ve st at ut or y l anguage [ of  open meet i ngs and publ i c 
r ecor ds l aws]  of  each st at e,  t he i nt er pr et at i ons r ender ed by 
cour t s i n ot her  j ur i sdi ct i ons ar e i nst r uct i ve"  i n const r uct i on 
and appl i cat i on of  publ i c r ecor ds l aw) ;  St at e v.  Pankni n,  217 
Wi s.  2d 200,  210- 213,  579 N. W. 2d 52 ( 1998)  ( c i t i ng Ohi o l aw) .  
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t hese st at es,  a connect i on t o gover nment  busi ness i s needed t o 

c l assi f y t he document  as a publ i c r ecor d. 63   

                                                 
63 See,  e. g. ,  Gr i f f i s  v.  Pi nal  Count y,  156 P. 3d 418,  421 

( Ar i z.  2007)  ( " t he nat ur e and pur pose of  t he document  det er mi ne 
i t s st at us; "  e- mai l s " r el at e[ d]  sol el y t o per sonal  mat t er s"  l ack 
" t he r equi s i t e subst ant i al  nexus wi t h gover nment  act i v i t i es" ) ;  
Pul aski  Count y v .  Ar k.  Democr at - Gazet t e,  I nc. ,  260 S. W. 3d 718,  
725 ( Ar k.  2007)  ( case- by- case exami nat i on of  e- mai l s r equi r ed 
" t o di scer n whet her  [ e- mai l s]  r el at e sol el y t o per sonal  mat t er s 
or  whet her  t hey r ef l ect  a subst ant i al  nexus wi t h [ gover nment ]  
act i v i t i es" ) ;  Denver  Publ ' g Co.  v.  Bd.  of  Count y Comm' r s,  121 
P. 3d 190,  195 ( Col o.  2005)  ( st at ut e def i nes r ecor ds t o i ncl ude 
onl y r ecor ds t hat  addr ess t he per f or mance of  publ i c f unct i ons or  
t he r ecei pt  or  expendi t ur e of  publ i c f unds) ;  St at e v.  Ci t y of  
Cl ear wat er ,  863 So.  2d 149,  155 ( Fl a.  2003)  ( per sonal  e- mai l s of  
gover nment  empl oyees ar e not  publ i c r ecor ds under  st at ut e or  
subj ect  t o i nspect i on under  st at e const i t ut i on because t hey l ack 
a " connect i on wi t h t he t r ansact i on of  of f i c i al  busi ness" ) ;  
Cowl es Publ ' g Co.  v.  Koot enai  Count y Bd. ,  159 P. 3d 896,  901 
( I daho 2007)  ( " i t  i s  not  s i mpl y t he f act  t hat  t he emai l s wer e 
sent  and r ecei ved whi l e t he empl oyees wer e at  wor k .  .  .  t hat  
makes t hem a publ i c r ecor d.   Rat her ,  i t  i s  t hei r  r el at i on t o 
l egi t i mat e publ i c i nt er est  t hat  makes t hem a publ i c r ecor d" ) ;  
Howel l  Educat i on Ass' n v.  Howel l  Bd of  Educ. ,  ___ N. W. 2d ___,  
2010 WL 290515 ( Mi ch.  Ct .  App.  Jan.  26,  2010)  ( i ndi v i dual  
t eacher ' s per sonal  e- mai l s ar e not  " r ender ed publ i c r ecor ds 
sol el y because t hey wer e capt ur ed i n t he emai l  syst em' s di gi t al  
memor y" ) ;  St at e ex r el .  Wi l son- Si mmons v.  Lake Count y Sher i f f ' s  
Dep' t ,  693 N. E. 2d 789,  793 ( Ohi o 1998)  ( onl y e- mai l s t hat  " ser ve 
t o document  t he or gani zat i on,  f unct i ons,  pol i c i es,  deci s i ons,  
pr ocedur es,  oper at i ons,  or  ot her  act i v i t i es"  of  t he gover nment  
of f i ce ar e publ i c r ecor ds) ;  Br ennan v.  Gi l es Count y Bd.  of  Ed. ,  
No.  M2004- 00998- COA- R3- CV,  2005 WL 1996625 ( Tenn.  Ct .  App.  2005)  
( di gi t al  r ecor ds,  i ncl udi ng e- mai l s,  hel d t o f al l  out s i de 
st at ut or y def i ni t i on of  publ i c r ecor ds unl ess " made or  
r ecei ved .  .  .  i n connect i on wi t h t he t r ansact i on of  of f i c i al  
busi ness" ) ;  Ti ber i no v.  Spokane Count y,  13 P. 3d 1104,  1108 
( Wash.  Ct .  App.  2000)  ( per sonal  e- mai l s wer e " publ i c r ecor ds"  
subj ect  t o di scl osur e wher e excessi ve per sonal  e- mai l s wer e a 
r eason f or  di schar ge and of f i ce pr i nt ed and compi l ed e- mai l s i n 
pr epar at i on f or  r el at ed l i t i gat i on;  however  e- mai l s wer e exempt  
f r om di scl osur e because whi l e t he f act  of  excessi ve use i s of  
l egi t i mat e publ i c concer n,  t he act ual  cont ent  of  per sonal  e-
mai l s i s not ) ;  Associ at ed Pr ess v.  Cant er bur y,  688 S. E. 2d 317 
( W.  Va.  2009)  ( i nt er pr et i ng West  Vi r gi ni a Fr eedom of  I nf or mat i on 
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¶131 We agr ee wi t h t he School  Di st r i ct  t hat  t he open r ecor d 

st at ut es di f f er  f r om st at e t o st at e and t hat  t he def i ni t i on of  

" r ecor d"  i n ot her  st at e st at ut es i s not  s i mi l ar  t o t he l anguage 

of  Wi s.  St at .  § 19. 32( 2) .   Never t hel ess,  i t  i s  of  per suasi ve 

val ue t hat  a subst ant i al  number  of  st at es have f ound t hat  

per sonal  e- mai l s of  publ i c empl oyees shoul d not  be t r eat ed as 

avai l abl e publ i c  r ecor ds.   Al t hough t he under l y i ng l aws var y 

somewhat ,  t he st r ong consensus i s t hat  per sonal  e- mai l s do not  

become publ i c r ecor ds mer el y because t hey wer e sent  dur i ng a 

publ i c empl oyee' s wor kday or  us i ng gover nment  comput er s and e-

mai l  account s.  

G 

¶132 Fi nal l y,  we exami ne t he consequences f or  t he cust odi an 

of  r ecor ds of  i nt er pr et i ng t he def i ni t i on of  " r ecor d"  i n Wi s.  

St at .  § 19. 32( 2)  t o excl ude t he cont ent  of  per sonal  e- mai l s.   

St at ut es ar e t o be i nt er pr et ed r easonabl y.   The l egi s l at ur e 

woul d not  have i nt ended t he i nt er pr et at i on of  t he wor d " r ecor d"  

i n Wi s.  St at .  § 19. 32( 2)  t o i mpose an unr easonabl e bur den on 

cust odi ans of  r ecor ds.   I nt er pr et i ng " r ecor d"  t o excl ude t he 

                                                                                                                                                             
Act ,  i n l i ne wi t h " t he maj or i t y posi t i on"  of  ot her  st at es,  
hol di ng t hat  " per sonal  e- mai l  communi cat i on by a publ i c of f i c i al  
or  publ i c empl oyee,  whi ch does not  r el at e t o t he conduct  of  t he 
publ i c ' s busi ness"  does not  const i t ut e publ i c r ecor ds and 
concl udi ng t hat  t he cont ent s of  e- mai l s bet ween Just i ce Maynar d 
of  t he West  Vi r gi ni a Supr eme Cour t  of  Appeal s and Donal d 
Bl ankenshi p of  Massey Ener gy Company di d not  r ender  t hem publ i c 
r ecor ds,  i n spi t e of  " gr eat  publ i c i nt er est  i n t he r el at i onshi p 
bet ween Just i ce Maynar d and Mr .  Bl ankenshi p"  as wel l  as 
" enor mous st at ewi de and nat i onal  publ i c i nt er est  i n our  j udi c i al  
r ecusal  pr ocedur es" ) .  
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cont ent  of  per sonal  e- mai l s does not  i mpose an unr easonabl e 

admi ni st r at i ve bur den on cust odi ans of  r ecor ds.   

¶133 No mat t er  how t he cour t  r ul es i n t he pr esent  case,  t he 

cust odi an must  exami ne and eval uat e al l  e- mai l s  bef or e r el ease 

t o det er mi ne whet her  t he cont ent  of  t he e- mai l  f al l s  wi t hi n an 

except i on ar t i cul at ed i n Wi s.  St at .  § 19. 35( am) 1. - 3. ,  a common-

l aw except i on t o r ecor ds di scl osur e,  or  anot her  st at ut or y 

pr ot ect i on.   The cust odi an may need t o r edact  pr ot ect ed or  

per sonal  i nf or mat i on wi t hi n a document  ot her wi se subj ect  t o 

r el ease,  and i n any event  must  eval uat e t he cont ent  of  t he e-

mai l s t o per f or m t he bal anci ng t est ,  even i f  t he e- mai l s wer e 

char act er i zed as r ecor ds under  § 19. 32( 2) .   

¶134 The School  Di st r i ct  acknowl edges t hat  even i f  t he 

Teacher s '  per sonal  e- mai l s at  i ssue wer e r ecor ds avai l abl e t o a 

r ecor ds r equest er ,  t he School  Di st r i ct  ( and pot ent i al l y  cour t s,  

on j udi c i al  r evi ew)  must  exami ne t he cont ent s of  t he e- mai l s t o 

det er mi ne whet her  t o r el ease t hem.   Her e,  t he School  Di st r i ct  

has al r eady acknowl edged,  and t he ci r cui t  cour t  or der  has 

r equi r ed,  t hat  conf i dent i al  i nf or mat i on i ncl udi ng pupi l  r ecor ds,  

banki ng and medi cal  i nf or mat i on,  and ot her  per sonal l y 

i dent i f i abl e i nf or mat i on must  be r edact ed f r om any r el eased e-

mai l s.   Under  t he pr esent  st at ut es,  t he cust odi an must  exami ne 

t he cont ent s of  each e- mai l  t o deci de what  mat er i al  i s  publ i c l y 

accessi bl e whi l e wi t hhol di ng pr ot ect ed or  exempt  i nf or mat i on.   

Wi s.  St at .  § 19. 36( 6) .  

¶135 I t  i s  t hus no mor e l abor i ous a t ask f or  t he r ecor d 

cust odi an t o sor t  t he cont ent s of  e- mai l s i nt o per sonal  and 
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gover nment al  t han i s al r eady r equi r ed t o pr ot ect  sensi t i ve and 

exempt ed i nf or mat i on and t o per f or m t he r equi r ed bal anci ng t est .    

¶136 As a r esul t  of  t oday' s deci s i on,  i n addi t i on t o t he 

ot her  deci s i ons t he r ecor d cust odi an makes,  he or  she wi l l  have 

t o det er mi ne whet her  t he cont ent  of  an e- mai l  i s  sol el y per sonal  

or  has a connect i on t o a gover nment al  f unct i on.   We r ecogni ze 

t hat  i t  may not  al ways be easy f or  t he r ecor d cust odi an t o 

separ at e t he cont ent  of  per sonal  e- mai l s f r om t he cont ent  of  e-

mai l s r el at i ng t o school  busi ness.     

¶137 I f  t he cont ent  of  t he e- mai l  i s  sol el y per sonal ,  i t  i s  

not  a r ecor d under  t he Publ i c Recor ds Law and t he e- mai l  cannot  

be r el eased.   I f  t he cont ent  of  t he e- mai l  i s  per sonal  i n par t  

and has a connect i on wi t h t he gover nment  f unct i on i n par t ,  t hen 

t he cust odi an may need t o r edact  t he per sonal  cont ent  and 

r el ease t he por t i on connect ed t o t he gover nment  f unct i on.   The 

r ecor d cust odi an' s i nqui r y f ocuses on t he cont ent  of  t he e- mai l  

and asks whet her  t hat  cont ent  i s connect ed t o a gover nment  

f unct i on.   Thi s i s mor e of  a pr agmat i c i nqui r y t han an el abor at e 

l egal  anal ysi s.   The e- mai l s at  i ssue i n t hi s case ar e conceded 

t o be ent i r el y per sonal ,  wi t h no connect i on t o a gover nment al  

f unct i on.  

¶138 Our  deci s i on t oday appear s t o add l i t t l e t o t he 

admi ni st r at i ve demands al r eady cr eat ed by Publ i c Recor ds Law.   

I ndeed,  i n many cases i t  may be si mpl er  f or  a r ecor d cust odi an 

t o excl ude whol l y t he cont ent  of  per sonal  e- mai l s,  r at her  t han 

t o c l assi f y t hem as " r ecor ds"  under  Wi s.  St at .  § 19. 32( 2)  and 

t hen need t o f ur t her  eval uat e t he cont ent s of  each t o det er mi ne 



No.  2008AP967- AC   

 

59 
 

whet her  por t i ons ar e pr ot ect ed f r om r el ease.   These pr act i cal  

consi der at i ons t her ef or e do not  per suade us t o devi at e f r om t he 

concl usi on t hat  t he det er mi nat i on of  whet her  t he Teacher s '  

per sonal  e- mai l s ar e r ecor ds i s based on whet her  t hei r  cont ent  

has a connect i on t o a gover nment  f unct i on.   

*  *  *  *  

¶139 I n keepi ng wi t h t he cour t ' s  past  i nt er pr et at i ons of  

t he Publ i c Recor ds Law,  we have expl or ed var i ous avenues t o 

i nt er pr et  t he wor d " r ecor d"  as def i ned i n Wi s.  St at .  § 19. 32( 2) ,  

i ncl udi ng t he t ext  of  Wi s.  St at .  § 19. 32( 2) ;  t he t ext  of  Wi s.  

St at .  § 19. 31,  t he l egi s l at ur e' s expl i c i t  st at ement  of  i t s  

i nt ent ,  t he st at ut or y pur pose and pol i cy,  and t he const r uct i on 

of  t he Publ i c Recor ds Law;  t he st at ut or y hi st or y and case l aw 

i nt er pr et at i ons of  pr i or  ver si ons of  t he st at ut e;  t he execut i ve 

br anch i nt er pr et at i ons of  t he def i ni t i on of  " r ecor ds"  

( especi al l y t he opi ni ons of  t he at t or ney gener al ) ;  t he 

l egi s l at i ve f ai l ur e t o amend § 19. 32( 2) ;  ot her  st at es'  

i nt er pr et at i ons of  t hei r  open r ecor ds l aws;  and t he consequences 

f or  cust odi ans of  r ecor d of  i nt er pr et i ng Wi s.  St at .  § 19. 32( 2)  

t o excl ude t he cont ent  of  t he Teacher s '  per sonal  e- mai l s.    

¶140 Al l  t hese avenues of  i nt er pr et at i on l ead t o one 

concl usi on:   I n det er mi ni ng whet her  a document  i s a r ecor d under  

Wi s.  St at .  § 19. 32( 2) ,  t he f ocus i s on t he cont ent  of  t he 

document .   To be a r ecor d under  § 19. 32( 2) ,  t he cont ent  of  t he 

document  must  have a connect i on t o a gover nment  f unct i on.   

¶141 I n t he i nst ant  case,  t he cont ent s of  t he Teacher s '  

per sonal  e- mai l s have no connect i on t o a gover nment  f unct i on and 
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t her ef or e ar e not  r ecor ds under  Wi s.  St at .  § 19. 32( 2) .   The 

cont ent s of  per sonal  e- mai l s coul d,  however ,  be r ecor ds under  

t he Publ i c Recor ds Law under  cer t ai n c i r cumst ances.   For  

exampl e,  i f  t he e- mai l s wer e used as evi dence i n a di sci pl i nar y 

i nvest i gat i on or  t o i nvest i gat e t he mi suse of  gover nment  

r esour ces,  t he per sonal  e- mai l s woul d be r ecor ds under  Wi s.  

St at .  § 19. 32( 2) .   A connect i on woul d exi st  bet ween t he cont ent s 

of  t he e- mai l s and a gover nment  f unct i on,  namel y t he 

i nvest i gat i ons.    

¶142 The cont ent s of  t he per sonal  e- mai l s t hat  t he Teacher s 

cr eat ed and mai nt ai ned on gover nment - owned comput er s pur suant  t o 

t he gover nment  empl oyer ' s per mi ssi on f or  occasi onal  per sonal  use 

of  t he gover nment  e- mai l  account  and comput er  ar e not  " r ecor ds"  

under  Wi s.  St at .  § 19. 32( 2) .   The per sonal  cont ent s of  t hese e-

mai l s ar e not  subj ect  t o r el ease t o a r ecor d r equest er  mer el y 

because t hey ar e sent  or  r ecei ved usi ng t he gover nment  

empl oyer s '  e- mai l  syst ems and t hen st or ed and mai nt ai ned on 

t hose syst ems.   Because we concl ude t hat  t he cont ent s of  t he 

Teacher s '  per sonal  e- mai l s ar e not  " r ecor ds"  under  t he Publ i c 

Recor ds Law,  we need not  r each t he quest i on of  bal anci ng t he 

publ i c i nt er est  f avor i ng di scl osur e wi t h any ot her  publ i c 

i nt er est .  

¶143 For  t he r easons set  f or t h,  we r ever se t he or der  of  t he 

c i r cui t  cour t  and r emand t he cause t o t he c i r cui t  cour t  t o 

enj oi n t he School  Di st r i ct  f r om r el easi ng t he cont ent s of  t he 

Teacher s per sonal  e- mai l s.  
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By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause r emanded.  
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¶144 ANN WALSH BRADLEY,  J.    (concurring).  Dur i ng t he l ast  

sever al  decades,  t echnol ogi cal  advancement s have r evol ut i oni zed 

document  st or age and el ect r oni c  communi cat i on.   Pr i or  t o t hese 

advancement s,  an empl oyee' s per sonal  communi cat i ons,  whet her  by 

not e,  l et t er ,  or  t el ephone cal l ,  woul d not  have been kept  by an 

aut hor i t y and t her ef or e woul d not  have been subj ect  t o 

di scl osur e under  t he publ i c r ecor ds l aw.     

¶145 As a r esul t  of  changi ng t echnol ogy,  however ,  many 

per sonal  communi cat i ons t hat  ar e unr el at ed t o t he af f ai r s of  

gover nment  and t he of f i c i al  act s of  of f i cer s and empl oyees may 

now be " kept  by an aut hor i t y"  because t hey ar e st or ed on a 

gover nment  ser ver .   Thi s f act  pr esent s new chal l enges t o r ecor d 

cust odi ans who ar e r equi r ed t o det er mi ne whet her  par t i cul ar  

document s ar e r ecor ds subj ect  t o di scl osur e. 1    

¶146 Thi s case pr esent s an i mpor t ant  i ssue t hat  has f ar -  

r eachi ng ef f ect s.   I t  i nvol ves what  I  cal l  a " br ead and but t er "  

i ssue of  Wi sconsi n l aw.   Recor d cust odi ans ar ound t he st at e i n 

publ i c ent i t i es l ar ge and smal l  ar e cal l ed upon day i n and day 

out  t o r espond t o publ i c r ecor ds r equest s.  

¶147 Al t hough t he var i ous br i ef s submi t t ed i n t hi s case 

t ake di f f er ent  posi t i ons as t o t he anal ysi s and t he answer ,  

                                                 
1 The publ i c r ecor ds l aw was r ecent l y amended by 2003 

Wi sconsi n Act  47.   The pr ef at or y not e t o t he bi l l  expl ai ns t hat  
t he Joi nt  Legi s l at i ve Counci l ' s  Speci al  Commi t t ee on Revi ew of  
t he Open Recor ds Law was di r ect ed t o " r ecommend changes i n t he 
open r ecor ds l aw t o accommodat e el ect r oni c communi cat i ons[ . ] "   
Never t hel ess,  t he 2003 amendment s di d not  addr ess t echnol ogi cal  
advancement s i n document  st or age and el ect r oni c communi cat i on.      
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t her e emer ges a uni f i ed t heme——what  i s needed i s c l ear  di r ect i on 

t o r ecor d cust odi ans f or  t hi s i mpor t ant  ever yday t ask.      

¶148 Much l i ke t he var i ous br i ef s submi t t ed,  t he opi ni ons 

aut hor ed i n t hi s case al so of f er  di f f er ent  appr oaches.   Lest  

t her e be any doubt ,  however ,  a c l ear  r ul e has emer ged:  a 

cust odi an shoul d not  r el ease t he cont ent  of  an emai l  t hat  i s  

pur el y per sonal  and evi nces no vi ol at i on of  l aw or  pol i cy. 2  

I  

¶149 At  i ssue i n t hi s case i s t he cont ent  of  emai l s t hat  

t he School  Di st r i ct  and t he Teacher s agr ee i s per sonal  and 

evi nces no vi ol at i on of  l aw or  pol i cy.   I  begi n by det er mi ni ng 

whet her  t he cont ent  of  such an emai l  i s  a r ecor d under  t he 

publ i c r ecor ds l aw.    

¶150 Wi s.  St at .  § 19. 32( 2)  def i nes " r ecor d"  as f ol l ows:  

" Recor d"  means any mat er i al  on whi ch wr i t t en,  dr awn,  
pr i nt ed,  spoken,  v i sual  or  el ect r omagnet i c i nf or mat i on 
i s r ecor ded or  pr eser ved,  r egar dl ess of  physi cal  f or m 
or  char act er i st i cs,  whi ch has been cr eat ed or  i s  bei ng 
kept  by an aut hor i t y.   " Recor d"  i ncl udes,  but  i s not  
l i mi t ed t o,  handwr i t t en,  t yped or  pr i nt ed pages,  maps,  
char t s,  phot ogr aphs,  f i l ms,  r ecor di ngs,  t apes 
( i ncl udi ng comput er  t apes) ,  comput er  pr i nt out s and 
opt i cal  di sks.   " Recor d"  does not  i ncl ude dr af t s,  
not es,  pr el i mi nar y comput at i ons and l i ke mat er i al s 
pr epar ed f or  t he or i gi nat or ' s per sonal  use or  pr epar ed 
by t he or i gi nat or  i n t he name of  a per son f or  whom t he 
or i gi nat or  i s wor ki ng;  mat er i al s whi ch ar e pur el y t he 
per sonal  pr oper t y of  t he cust odi an and have no 
r el at i on t o hi s or  her  of f i ce;  mat er i al s t o whi ch 
access i s l i mi t ed by copyr i ght ,  pat ent  or  bequest ;  and 
publ i shed mat er i al s i n t he possessi on of  an aut hor i t y  
ot her  t han a publ i c l i br ar y whi ch ar e avai l abl e f or  

                                                 
2 Chi ef  Just i ce Abr ahamson,  Just i ce Cr ooks,  Just i ce Pr osser ,  

Just i ce Gabl eman,  and I  al l  r each t hi s r esul t .    
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sal e,  or  whi ch ar e avai l abl e f or  i nspect i on at  a 
publ i c l i br ar y.  

¶151 The Teacher s '  emai l s ar e mat er i al s,  kept  by an 

aut hor i t y,  on whi ch wr i t t en or  el ect r omagnet i c i nf or mat i on i s 

r ecor ded and pr eser ved.   The emai l s ar e not  " dr af t s,  not es,  

pr el i mi nar y comput at i ons"  or  " l i ke mat er i al s pr epar ed f or  t he 

or i gi nat or ' s per sonal  use. "   Fur t her ,  t hey ar e not  " mat er i al s 

whi ch ar e pur el y t he per sonal  pr oper t y of  t he cust odi an. "      

¶152 I  do not  consi der  t he decl ar at i on of  pol i cy f ound i n 

Wi s.  St at .  § 19. 31 when eval uat i ng t he def i ni t i on of  r ecor d i n 

Wi s.  St at .  § 19. 32.   Not hi ng i n t he def i ni t i on di st i ngui shes 

bet ween cont ent  t hat  i s  per sonal  and cont ent  t hat  i s  wor k-

r el at ed when t hat  cont ent  i s pr epar ed by an or i gi nat or  ( her e,  

t he Teacher s)  and i n t he possessi on of  t he cust odi an ( her e,  t he 

School  Di st r i ct ) .   Gi ven t hi s def i ni t i on and unl i ke t he l ead 

opi ni on,  I  conc l ude t hat  t he Teacher s '  per sonal  emai l s ar e 

r ecor ds.   

I I   

¶153 Al t hough I  agr ee wi t h t he di ssent  and wi t h Just i ce 

Gabl eman' s concur r ence t hat  t he Teacher s '  per sonal  emai l s ar e 

r ecor ds,  I  do not  j oi n t hem.   I  det er mi ne t hat  t he di ssent  f ai l s  

t o acknowl edge t he i mpor t ant  pol i cy r easons suppor t i ng 

nondi scl osur e of  t he cont ent  of  per sonal  emai l s.   I  do not  j oi n 

Just i ce Gabl eman' s concur r ence because i t  embar ks upon 

addr essi ng a st at ut e t hat  i s  not  i mpl i cat ed i n t hi s case.   

Fur t her ,  i n t he wake of  t he di scussi on,  i t  l eaves conf usi on 

r at her  t han cl ar i t y i n t he l aw because i t  mi sconst r ues t he l ead 

opi ni on.    
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¶154 The di ssent  concl udes t hat  t her e i s a st r ong publ i c 

i nt er est  i n di scl osur e of  t he cont ent  of  al l  of  t he Teacher s '  

emai l s,  even t hose t hat  ar e per sonal  and evi nce no vi ol at i on of  

l aw or  pol i cy.   Di ssent ,  ¶224.   " Gi ven t he si gni f i cant  r ol e t hat  

t eacher s pl ay i n our  soci et y, "  t he di ssent  expl ai ns,  " t he publ i c 

has a ver y st r ong i nt er est  i n al l  of  t hei r  act i v i t i es i n t he 

wor kpl ace. "   Di ssent ,  ¶209.      

¶155 The t r oubl e wi t h t hi s anal ysi s,  as I  see i t ,  i s  t hat  

t he publ i c i nt er est  i n moni t or i ng t he cont ent  of  t he Teacher s '  

per sonal  emai l s cannot  be as absol ut e as t he di ssent  cont ends.   

The di ssent  acknowl edges t hat  di scl osur e woul d not  ext end t o 

per sonal  emai l  account s,  such as emai l  ser vi ces of f er ed by gmai l  

or  Yahoo,  whi ch may have been accessed by t he t eacher s on t hei r  

wor k comput er s dur i ng t he school  day.   Di ssent ,  ¶188 n. 1.   Under  

t he di ssent ' s i nt er pr et at i on of  t he publ i c r ecor ds l aw,  i t  i s  

t he acci dent  of  t he emai l s '  l ocat i on on t he Di st r i ct ' s  ser ver ——

r at her  t han anyt hi ng i nt r i nsi c about  t he cont ent  of  t hese 

emai l s——t hat  woul d make t hem subj ect  t o r el ease.    

¶156 I f  t he di ssent  i s r i ght ,  t hen a gover nment  empl oyee 

coul d subver t  t he pur pose of  t he publ i c r ecor ds l aw i n seconds 

and wi t h sever al  st r okes on a keyboar d s i mpl y by l oggi ng ont o a 

f r ee per sonal  emai l  account .   I  concl ude t hat  t he pol i cy 

under l y i ng t he publ i c r ecor ds l aw i s not  so ephemer al  and i t s 

mandat es ar e not  so easi l y c i r cumvent ed.  

¶157 Li kewi se,  I  am concer ned t hat  Just i ce Gabl eman' s 

concur r ence adds conf usi on r at her  t han cl ar i t y t o t he l aw.   Thi s 

case was i ni t i at ed by r ecor d subj ect s——not  r ecor d r equest or s.   
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Wi s.  St at .  § 19. 356( 1) ,  cr eat ed by 2003 Wi s.  Act  47,  pr ovi des 

r ecor d subj ect s wi t h l i mi t ed r i ght s of  j udi c i al  r evi ew t hat  

di f f er  f r om t he r i ght s of  j udi c i al  r evi ew t hat  appl y when a 

r equest or  br i ngs an act i on under  Wi s.  St at .  § 19. 37.    

¶158 Fi ve t eacher s of  t he Wi sconsi n Rapi ds School  Di st r i ct  

who wer e t he subj ect s of  a r ecor ds r equest  commenced t hi s 

act i on.   The r ecor ds r equest or ,  Don Bubol z,  di d not  i ni t i at e 

t hi s or  any ot her  act i on.   Never t hel ess,  t he concur r ence r eaches 

out  and addr esses t he st at ut e gover ni ng act i ons by r ecor d 

r equest or s,  Wi s.  St at .  § 19. 37,  a st at ut e not  bef or e t he cour t .   

I t  di scusses cases deci ded under  t hat  st at ut e and of f er s advi ce 

t o Bubol z on how t o pr oceed as a r equest or  of  publ i c r ecor ds 

under  t hat  st at ut e.   Just i ce Gabl eman' s concur r ence,  ¶¶184- 186.  

¶159 I  am hesi t ant  t o r espond t o t he concur r ence' s 

di scussi on of  Wi s.  St at .  § 19. 37 because,  as expl ai ned above,  i t  

i s  ext r aneous t o t hi s case.   Never t hel ess,  I  do so br i ef l y 

because I  f ear  t hat  i n mi sconst r ui ng t he l ead opi ni on,  t he 

concur r ence' s di scussi on may l eave conf usi on i n t he l aw.    

¶160 The concur r ence i ncor r ect l y concl udes t hat  t he 

appr oach of  t he l ead opi ni on woul d gi ve r ecor d cust odi ans under  

Wi s.  St at .  § 19. 37 t he f i nal  say on whet her  wi t hhel d document s 

shoul d be r el eased.   I n essence i t  war ns t hat  r ecor d r equest or s 

woul d s i mpl y be out  of  l uck and coul d not  chal l enge t he 

wi t hhol di ng of  document s under  t he l ead opi ni on' s appr oach 

because t hey woul d not  be r ecor ds.   Just i ce Gabl eman' s  

concur r ence,  ¶186 n. 12.    
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¶161 Regar dl ess of  whet her  t he appr oach of  t he l ead opi ni on 

i s t aken ( t he cont ent  of  a pur el y per sonal  emai l  i s  not  a 

r ecor d)  or  t he appr oach of  t he concur r ences i s t aken ( t he 

cont ent  of  a pur el y per sonal  emai l  i s  a r ecor d) ,  i t  i s  r eal l y 

t he same quest i on and yi el ds t he same r esul t .   The cust odi an 

must  ei t her  " f i l l  t he r equest "  or  not i f y t he r equest or  of  t he 

deni al  and " t he r easons t her ef or . "   Wi s.  St at .  § 19. 35( 4) ( a) .    

¶162 Fur t her ,  under  ei t her  appr oach,  i f  t he deci s i on of  t he 

cust odi an i s t o wi t hhol d r equest ed document s,  t hat  deci s i on can 

be chal l enged under  Wi s.  St at .  § 19. 37 and i s subj ect  t o r evi ew 

by t he ci r cui t  cour t .   I f  t he cust odi an det er mi nes t hat  t he 

r equest ed document  i s not  a " r ecor d, "  t hat  det er mi nat i on i s 

subj ect  t o j udi c i al  r evi ew.   See Jour nal / Sent i nel ,  I nc.  v.  Sch.  

Bd.  of  Sch.  Di st .  of  Shor ewood,  186 Wi s.  2d 443,  450 n. 3,  521 

N. W. 2d 165 ( Ct .  App.  1994)  ( r evi ewi ng t he cust odi an' s 

det er mi nat i on t hat  a " Memor andum of  Under st andi ng"  was a " dr af t "  

and t her ef or e not  a " r ecor d" ) ;  St one v.  Bd.  of  Regent s,  2007 WI  

App 223,  305 Wi s.  2d 679,  741 N. W. 2d 774 ( r evi ewi ng whet her  a 

copy of  a r ecor d i s a " r ecor d" ) .   Li kewi se,  i f  t he cust odi an 

det er mi nes t hat  t he r equest ed document  i s a r ecor d but  i t s 

pur el y per sonal  cont ent  wi l l  not  be r el eased under  t he bal anci ng 

t est ,  t hat  det er mi nat i on i s al so subj ect  t o r evi ew.   I n ei t her  

event ,  t he r ecor d cust odi an does not  have t he f i nal  say.  

I I I  

¶163 Bef or e r el easi ng a r ecor d,  t he r ecor d cust odi an must  

appl y a bal anci ng t est ,  whi ch wei ghs t he publ i c i nt er est  i n 

di scl osur e agai nst  t he publ i c i nt er est  i n nondi scl osur e.   Thi s  
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case r equi r es t he cour t  t o pr ovi de di r ect i on t o cust odi ans on 

how t o appl y t he bal anci ng t est  t o t he cont ent  of  an emai l  t hat  

i s  pur el y per sonal  and evi nces no vi ol at i on of  l aw or  pol i cy.  

¶164 The Teacher s have st at ed t hat  t hey have no obj ect i on 

t o t he di scl osur e of  st at i st i cal  i nf or mat i on about  t hei r  emai l  

use or  t o t he di scl osur e of  t hei r  per sonal  emai l s wi t h t he 

cont ent  f ul l y  r edact ed.   See l ead op. ,  ¶28.   Thi s i nf or mat i on 

woul d al l ow t he r equest or  t o det er mi ne how of t en t he Teacher s 

sent  and r ecei ved per sonal  emai l s f r om t hei r  wor k account s.   I t  

i s  t he di scl osur e of  t he cont ent  of  per sonal  emai l s t hat  i s  t he 

basi s of  t he Teacher s '  obj ect i on.       

¶165 The publ i c pol i cy under l y i ng t he publ i c r ecor ds l aw i s 

set  f or t h i n t he st at ut e and i nf or ms t he appl i cat i on of  t he 

bal anci ng t est .   " [ I ] t  i s  decl ar ed t o be t he publ i c pol i cy of  

t he st at e t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 

i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and t he of f i c i al  

act s of  t hose of f i cer s and empl oyees who r epr esent  t hem. "   Wi s.  

St at .  § 19. 31.   " To t hat  end, "  t he st at ut e pr ovi des t hat  t he 

publ i c r ecor ds l aw " shal l  be const r ued i n ever y i nst ance wi t h a 

pr esumpt i on of  compl et e publ i c access,  consi st ent  wi t h t he 

conduct  of  gover nment al  busi ness.   The deni al  of  publ i c access 

gener al l y i s cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 

except i onal  case may access be deni ed. "   I d.  

¶166 When a r ecor d pr ovi des " i nf or mat i on r egar di ng t he 

af f ai r s of  gover nment  and t he of f i c i al  act s of  [ ]  of f i cer s and 

empl oyees, "  i ncl udi ng i nf or mat i on t hat  woul d per mi t  t he publ i c 

t o eval uat e t he use or  mi suse of  publ i c r esour ces,  access t o 
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t hat  r ecor d i s pr esumed.   Deni al  of  publ i c access t o such 

r ecor ds i s " gener al l y cont r ar y t o t he publ i c i nt er est . "      

¶167 Di scl osur e of  t he cont ent s of  per sonal  emai l s,  

however ,  does not  keep t he el ect or at e i nf or med about  " of f i c i al  

act s"  and " t he af f ai r s of  gover nment "  when t he cont ent s of  t he 

emai l s evi nce no vi ol at i on of  l aw or  pol i cy.   Di scl osur e of  t he 

cont ent s of  such emai l s woul d not  f ur t her  t he publ i c pol i cy 

decl ar at i on f ound i n Wi s.  St at .  § 19. 31.  

¶168 I  agr ee wi t h Just i ce Gabl eman t hat  t her e i s  l i t t l e 

publ i c i nt er est  i n di scl osur e of  t he cont ent  of  emai l s when t hat  

cont ent  i s pur el y per sonal  and evi nces no vi ol at i on of  l aw or  

pol i cy.   See Just i ce Gabl eman' s concur r ence,  ¶182.   I  al so agr ee 

wi t h Just i ce Gabl eman t hat  t her e i s a publ i c i nt er est  ser ved by 

nondi scl osur e.   Unl i ke Just i ce Gabl eman,  however ,  I  concl ude 

t hat  t he bal ance al ways wei ghs i n f avor  of  nondi scl osur e.  

¶169 The publ i c has an i nt er est  i n hi r i ng and r et ai ni ng 

ski l l ed empl oyees.   As t he l ead opi ni on expl ai ns,  " [ s] t r i ppi ng a 

publ i c empl oyee of  hi s or  her  pr i vacy i n t he cont ent s of  

per sonal  emai l s s i mpl y because he or  she wor ks f or  t he 

gover nment  mi ght  .  .  .  negat i vel y i mpact  empl oyee mor al e,  and 

under mi ne r ecr ui t i ng and r et ent i on of  gover nment  empl oyees. "   

Lead op. ,  ¶85.    

¶170 The publ i c al so has an i nt er est  i n gover nment  empl oyee 

pr oduct i v i t y.   Li ke pr i vat e empl oyees,  publ i c empl oyees of t en 

have t o addr ess per sonal  or  f ami l y i ssues t hat  ar i se whi l e t hey 

ar e at  wor k,  and emai l  i s  an ef f ect i ve means by whi ch empl oyees 

can qui ckl y addr ess t hese i ssues.   See l ead op. ,  ¶¶84- 85.   I f  
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publ i c empl oyees bel i eve t hat  t hei r  per sonal  emai l  

communi cat i ons wi l l  be subj ect  t o di scl osur e upon a r ecor ds 

r equest ,  publ i c empl oyees wi l l  l i kel y use ot her  l ess ef f i c i ent  

means of  communi cat i on,  r educi ng t hei r  pr oduct i v i t y.   

¶171 I n t he year s s i nce t he advent  of  emai l  and t he 

r esul t i ng changes i n t he way t hat  we communi cat e,  many 

j ur i sdi ct i ons have been asked t o addr ess whet her  per sonal  emai l s  

shoul d be di scl osed i n r esponse t o a r ecor ds r equest .   Ever y 

s i ngl e one of  t he j ur i sdi ct i ons has concl uded t hat  t he pol i c i es 

under l y i ng publ i c r ecor ds l aws do not  suppor t  t he di scl osur e of  

pur el y per sonal  emai l s t hat  evi nce no vi ol at i on of  l aw or  

pol i cy.   See l ead op. ,  ¶130 n. 63 ( col l ect i ng cases) .  

¶172 For  t he r easons set  f or t h above,  I  concl ude t hat  

whenever  t he cont ent  of  an emai l  i s  pur el y per sonal  and evi nces 

no vi ol at i on of  l aw or  pol i cy,  t he publ i c i nt er est  i n 

nondi scl osur e wi l l  al ways out wei gh t he publ i c i nt er est  i n 

di scl osur e.   Ther ef or e,  once t he cust odi an det er mi nes t hat  

cer t ai n emai l s ar e pur el y per sonal  and evi nce no vi ol at i on of  

l aw or  pol i cy,  t he cust odi an does not  under t ake a bal anci ng of  

each r equest .   Li ke t he l ead opi ni on and Just i ce Gabl eman' s 

concur r ence,  I  det er mi ne t hat  t he cont ent  of  such emai l s shoul d 

not  be r el eased.   Accor di ngl y,  I  r espect f ul l y concur .    
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¶173 MI CHAEL J.  GABLEMAN,  J.    (concurring).  I  concur  i n 

t he r esul t  r eached by t he l ead opi ni on,  but  I  cannot  agr ee wi t h 

i t s r easoni ng.   The l ead opi ni on concl udes t hat  t he cont ent  of  

t he t eacher s '  per sonal  e- mai l s have no connect i on t o a 

gover nment  f unct i on and t her ef or e ar e not  " r ecor ds"  under  Wi s.  

St at .  § 19. 32( 2)  ( 2007- 08) . 1  Lead op. ,  ¶142.   The di ssent  

concl udes t hat  t he e- mai l s at  i ssue her e ar e r ecor ds,  t hat  t he 

publ i c i nt er est  i n di scl osur e out wei ghs t he publ i c i nt er est  i n 

nondi scl osur e,  and t her ef or e,  t hat  t he e- mai l s shoul d be 

r el eased.   See di ssent ,  ¶230.   I  wr i t e separ at el y because I  

agr ee wi t h t he di ssent  t hat  an e- mai l  sent  by a gover nment  

empl oyee f r om a gover nment  comput er  usi ng a gover nment  e- mai l  

account  and st or ed on a gover nment  ser ver  i s a " r ecor d"  as 

def i ned i n § 19. 32( 2) . 2  However ,  when a r ecor d i s of  a pur el y  

per sonal  nat ur e and does not  evi nce a v i ol at i on of  any l aw or  

empl oyer  pol i cy,  I  concl ude t hat  t he publ i c i nt er est  i n 

nondi scl osur e al ways out wei ghs t he publ i c i nt er est  i n 

di scl osur e. 3  Thus,  I  concl ude t hat  t he t eacher s '  per sonal  e-

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

2 A maj or i t y of  t hi s cour t  ( composed of  Just i ce Br adl ey,  
Just i ce Roggensack,  Just i ce Zi egl er ,  and me)  agr ees t hat  an e-
mai l  sent  by a gover nment  empl oyee f r om a gover nment  comput er  
usi ng a gover nment  e- mai l  account  and st or ed on a gover nment  
ser ver  i s a " r ecor d"  as def i ned i n Wi s.  St at .  § 19. 32( 2) .  

3 Just i ce Br adl ey adopt s my anal ysi s and l i kewi se concl udes 
t hat  t he publ i c  i nt er est  i n nondi scl osur e out wei ghs t he publ i c  
i nt er est  i n di scl osur e when t he cont ent  of  an e- mai l  i s  pur el y 
per sonal  and evi nces no vi ol at i on of  l aw or  pol i cy.   Just i ce 
Br adl ey' s concur r ence,  ¶172.  
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mai l s not  r ef l ect i ng a v i ol at i on of  l aw or  pol i cy shoul d not  be 

r el eased. 4  I  wr i t e f ur t her  t o c l ar i f y t he pr ocedur e t hat  gover ns 

r evi ew of  t hese ki nds of  r ecor d r equest s under  our  exi st i ng case 

l aw.  

I  

¶174 Request er s seeki ng document s under  Wi sconsi n' s open 

r ecor ds l aw5 ar e ent i t l ed onl y t o mat er i al s t hat  meet  t he 

st at ut or y def i ni t i on of  a " r ecor d"  i n Wi s.  St at .  § 19. 32( 2) . 6  

                                                                                                                                                             
Just i ce Br adl ey al so concl udes t hat ,  " once t he cust odi an 

det er mi nes t hat  cer t ai n e[ - ] mai l s ar e pur el y per sonal  and evi nce 
no vi ol at i on of  l aw or  pol i cy,  t he cust odi an does not  under t ake 
a bal anci ng of  each r equest . "   I d.   I t  i s  not  c l ear  what  t hi s  
st at ement  means.   Under  bot h her  and my appr oach,  t he 
cust odi an' s det er mi nat i on t hat  an e- mai l  i s  pur el y per sonal  and 
evi nces no vi ol at i on of  l aw or  pol i cy i s t he pr oduct  of  a 
bal anci ng of  each e- mai l .   To t hen concl ude t hat  no bal anci ng i s  
r equi r ed does not  make sense.  

4 A maj or i t y of  t hi s cour t  ( composed of  t he Chi ef  Just i ce,  
Just i ce Br adl ey,  Just i ce Cr ooks,  Just i ce Pr osser ,  and me)  al so 
agr ees t hat  i nsof ar  as t he t eacher s '  e- mai l s ar e pur el y per sonal  
i n nat ur e and do not  evi nce a v i ol at i on of  l aw or  pol i cy,  t hey 
shoul d not  be r el eased by t he di st r i ct .  

5 Wi s.  St at .  §§ 19. 31- 19. 39.  

6 Wi sconsi n St at .  § 19. 32( 2)  pr ovi des as f ol l ows:  

" Recor d"  means any mat er i al  on whi ch wr i t t en,  dr awn,  
pr i nt ed,  spoken,  v i sual  or  el ect r omagnet i c i nf or mat i on 
i s r ecor ded or  pr eser ved,  r egar dl ess of  physi cal  f or m 
or  char act er i st i cs,  whi ch has been cr eat ed or  i s  bei ng 
kept  by an aut hor i t y.   " Recor d"  i ncl udes,  but  i s not  
l i mi t ed t o,  handwr i t t en,  t yped or  pr i nt ed pages,  maps,  
char t s,  phot ogr aphs,  f i l ms,  r ecor di ngs,  t apes 
( i ncl udi ng comput er  t apes) ,  comput er  pr i nt out s and 
opt i cal  di sks.   " Recor d"  does not  i ncl ude dr af t s,  
not es,  pr el i mi nar y comput at i ons and l i ke mat er i al s 
pr epar ed f or  t he or i gi nat or ' s per sonal  use or  pr epar ed 
by t he or i gi nat or  i n t he name of  a per son f or  whom t he 
or i gi nat or  i s wor ki ng;  mat er i al s whi ch ar e pur el y t he 
per sonal  pr oper t y of  t he cust odi an and have no 
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See Wi s.  St at .  § 19. 35( 1) ( a)  ( " Except  as ot her wi se pr ovi ded by 

l aw,  any r equest er  has a r i ght  t o i nspect  any r ecor d. " )  

( emphasi s added) .   Thus,  when f aced wi t h an open r ecor ds 

r equest ,  t he f i r st  st ep i s t o det er mi ne whi ch r equest ed i t ems 

ar e r ecor ds.   See Zel l ner  v.  Cedar bur g Sch.  Di st . ,  2007 WI  53,  

¶¶23- 31,  300 Wi s.  2d 290,  731 N. W. 2d 240.   Just  because an i t em 

i s a r ecor d,  however ,  does not  aut omat i cal l y guar ant ee r el ease.   

A r ecor d need not  be di scl osed i f  i t  f al l s  under  one of  t he 

st at ut or y or  common l aw except i ons t o di scl osur e.   Li nzmeyer  v.  

For cey,  2002 WI  84,  ¶11,  254 Wi s.  2d 306,  646 N. W. 2d 811.   A 

r ecor d may al so be wi t hhel d f r om t he r ecor d r equest er  i f  t he 

publ i c i nt er est  i n nondi scl osur e out wei ghs t he publ i c i nt er est  

i n di scl osur e;  t hi s i s known as t he bal anci ng t est .   See i d. ,  

¶¶42- 43.  

¶175 I  agr ee wi t h t he di ssent  and Just i ce Br adl ey t hat  t he 

e- mai l s at  i ssue i n t hi s case ar e " r ecor ds"  as def i ned by Wi s.  

St at .  § 19. 32( 2) .   An e- mai l  ( speci f i cal l y,  t he physi cal  har d 

dr i ve cont ai ni ng t he e- mai l ' s di gi t al  dat a)  i s unar guabl y 

" mat er i al  on whi ch .  .  .  el ect r omagnet i c i nf or mat i on i s r ecor ded 

or  pr eser ved .  .  .  ,  whi ch has been cr eat ed or  i s bei ng kept  by 

an aut hor i t y. "   § 19. 32( 2) . 7  E- mai l s al so do not  f al l  under  any 

                                                                                                                                                             
r el at i on t o hi s or  her  of f i ce;  mat er i al s t o whi ch 
access i s l i mi t ed by copyr i ght ,  pat ent  or  bequest ;  and 
publ i shed mat er i al s i n t he possessi on of  an aut hor i t y  
ot her  t han a publ i c l i br ar y whi ch ar e avai l abl e f or  
sal e,  or  whi ch ar e avai l abl e f or  i nspect i on at  a 
publ i c l i br ar y.  

7 The l ead opi ni on concedes t hi s as wel l .   See l ead op. ,  
¶56.  
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of  t he st at ut or y excl usi ons speci f i ed i n § 19. 32( 2) .   See 

di ssent ,  ¶206;  Just i ce Br adl ey' s concur r ence,  ¶151.  

¶176 No par t y al l eges t hat  a st at ut or y or  common l aw 

except i on t o r el ease of  t he r ecor ds appl i es.   I  t her ef or e move 

t o t he bal anci ng t est .   Under  t he bal anci ng t est ,  we wei gh t he 

publ i c i nt er est  i n di scl osur e agai nst  t he publ i c i nt er est  i n 

nondi scl osur e.   Mi l waukee Jour nal  Sent i nel  v.  DOA,  2009 WI  79,  

¶55,  319 Wi s.  2d 439,  768 N. W. 2d 700.   The bal anci ng t est  must  

be appl i ed t o each i ndi v i dual  r ecor d.   I d. ,  ¶56.   Appl y i ng t hi s 

t est ,  t he di ssent  concl udes t hat  t her e i s " no publ i c i nt er est "  

i n nondi scl osur e and a " st r ong publ i c i nt er est "  i n di scl osur e of  

t hese e- mai l s.   Di ssent ,  ¶¶228- 29.   I  concl ude ot her wi se.  

¶177 I t  i s  i mpor t ant  t o r emember  t he pur pose and publ i c 

pol i cy under l y i ng t he open r ecor ds l aw.   The l egi s l at ur e does 

not  l eave us i n t he dar k on t hi s f r ont .   Wi sconsi n St at .  § 19. 31 

decl ar es:   

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.  To 
t hat  end,  ss.  19. 32 t o 19. 37 shal l  be const r ued i n 
ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 
access,  consi st ent  wi t h t he conduct  of  gover nment al  
busi ness.   The deni al  of  publ i c access gener al l y i s 
cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 
except i onal  case may access be deni ed.   ( Emphasi s 
added. )  
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¶178 Thi s st at ut e t el l s  us t hat  t he open r ecor ds l aw seeks 

t o make wi del y avai l abl e t he r ecor ds r el at i ng t o " t he af f ai r s of  

gover nment  and t he of f i c i al  act s of  t hose of f i cer s and empl oyees 

who r epr esent  t hem. "   Whi l e t he l egi s l at ur e mandat es a 

pr esumpt i on of  compl et e publ i c access,  t he pr esumpt i on i s 

conf i ned by t he addendum,  " consi st ent  wi t h t he conduct  of  

gover nment al  bus i ness. "   Thus,  t he open r ecor ds l aw decl ar es 

t hat  t he publ i c ' s i nt er est  i nher es i n gover nment  busi ness,  

af f ai r s,  and of f i c i al  act s.  

¶179 The l ead opi ni on uses t hi s publ i c pol i cy di r ect i ve as 

gr ounds t o cr eat e a new excl usi on t o t he def i ni t i on of  a 

" r ecor d"  whol l y di vor ced f r om t he t ext  of  § 19. 32( 2) .   See l ead 

op. ,  ¶¶76- 86.   I  t ake t hi s c l ear  pol i cy pr onouncement  as an 

expr essi on of  t he r each of  t he publ i c i nt er est  when appl y i ng t he 

bal anci ng t est ——wei ghi ng t he publ i c i nt er est  i n di scl osur e 

agai nst  t he publ i c i nt er est  i n nondi scl osur e. 8 

¶180 As I  see i t ,  t he l egi s l at ur e has made cl ear  t hat  t he 

publ i c has no i nt er est  i n t he di scl osur e of  r ecor ds t hat  ar e not  

r easonabl y r el at ed t o t he conduct  of  gover nment  af f ai r s.   Or  put  

posi t i vel y,  t he publ i c i nt er est  ext ends onl y  t o r ecor ds t hat  

r easonabl y bear  upon publ i c af f ai r s.   Accor di ngl y,  t he publ i c 

woul d nor mal l y have no i nt er est  i n r ecor ds r el at i ng t o pur el y 

per sonal  mat t er s.   Thi s i s not  t o say t he publ i c never  has an 

i nt er est  i n r ecor ds r el at i ng onl y t o per sonal  mat t er s.   Such 

r ecor ds ar e r el evant  t o t he conduct  of  gover nment  af f ai r s when 

                                                 
8 Just i ce Br adl ey adopt s t hi s appr oach as wel l .   Just i ce 

Br adl ey' s concur r ence,  ¶¶165- 67.  
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per sonal  conduct  v i ol at es st at e or  f eder al  l aw,  f or  exampl e,  or  

when t he r ecor ds evi nce a v i ol at i on of  t he publ i c empl oyer ' s 

i nt er nal  pol i cy.   Thi s accor ds wi t h t he pur pose of  sunshi ne l aws 

such as t he open r ecor ds l aw——t o ensur e t hat  gover nment  i s 

behavi ng i t sel f  and spendi ng our  t ax dol l ar s l egal l y and wi sel y.  

¶181 On t he ot her  s i de,  t he publ i c does have at  l east  some 

i nt er est  i n t he nondi scl osur e of  pur el y per sonal  r ecor ds.   The 

publ i c has an i nt er est  i n pr ovi di ng some measur e of  pr i vacy t o 

publ i c empl oyees who make r easonabl e and l awf ul  per sonal  use of  

gover nment  r esour ces.   I t  i s  i n t he publ i c ' s i nt er est  t hat  

publ i c empl oyees be per mi t t ed t o ef f i c i ent l y and pr i vat el y 

conduct  l i mi t ed per sonal  busi ness at  wor k,  j ust  as many pr i vat e 

sect or  empl oyees r out i nel y do.   The publ i c al so has an i nt er est  

i n t he gover nment ' s abi l i t y  t o hi r e and r et ai n ski l l ed 

empl oyees.   Some measur e of  pr i vacy i n conduct i ng per sonal  

mat t er s cont r i but es at  l east  i n a smal l  way t o empl oyee 

pr oduct i v i t y and cont ent ment .   Some mi ght  be di ssuaded f r om 

publ i c ser vi ce i f  t hey bel i eved a pr i vat e e- mai l  t o t hei r  

spouse——per f ect l y l awf ul  and not  i n cont r avent i on of  any 

empl oyer  pol i cy——coul d be post ed f or  al l  t he wor l d t o see. 9 

¶182 The pur pose of  t he open r ecor ds l aw i s t o open a 

wi ndow i nt o t he af f ai r s of  gover nment ,  not  t o open a wi ndow i nt o 

t he pr i vat e l i ves of  gover nment  empl oyees.   Ther ef or e,  wher e e-

                                                 
9 The l ead opi ni on' s anal ysi s  expl ai ns many of  t hese 

i nt er est s as wel l .   See l ead op. ,  ¶¶83- 85.    
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mai l s,  ei t her  i ndi v i dual l y or  cumul at i vel y, 10 ar e of  a pur el y 

per sonal  nat ur e and r ef l ect  no v i ol at i on of  l aw or  pol i cy,  t he 

publ i c has no i nt er est  i n such e- mai l s,  and t he publ i c i nt er est  

i n nondi scl osur e wi l l  al ways out wei gh t he publ i c i nt er est  i n 

di scl osur e.   Thus,  t he publ i c has no i nt er est  i n such t hi ngs as 

a t eacher ' s e- mai l  r ef l ect i ng af t er - wor k pl ans,  set t i ng up a 

doct or ' s appoi nt ment ,  or  secur i ng baby- si t t i ng f or  her  chi l dr en.   

I f  t he e- mai l s r ef l ect ed such act i v i t i es as a t eacher ' s r omant i c 

i nvol vement  wi t h a st udent ,  campai gni ng f or  a pol i t i c i an usi ng 

gover nment  r esour ces,  or  abuse of  t he e- mai l  syst em i n v i ol at i on 

of  t he di st r i ct  pol i cy,  t he publ i c i nt er est  woul d undoubt edl y be 

st r ong.   Such a det er mi nat i on can onl y be made by r evi ewi ng each 

e- mai l .  

¶183 Accor di ngl y,  I  agr ee wi t h t he l ead opi ni on and Just i ce 

Br adl ey t hat  " a cust odi an shoul d not  r el ease t he cont ent s of  e-

mai l s t hat  ar e pur el y per sonal  and evi nce no vi ol at i on of  l aw or  

pol i cy. "   Lead op. ,  ¶10 n. 4.  

I I  

¶184 Thi s case i s t he f i r st  t i me t hi s cour t  has addr essed 

t he appl i cabi l i t y  of  t he open r ecor ds l aw t o per sonal  e- mai l s.   

As such,  I  wi sh t o f ur t her  c l ar i f y t he pr ocedur e t hat  gover ns 

r evi ew of  t hese ki nds of  r ecor d r equest s as est abl i shed by our  

exi st i ng case l aw.  

                                                 
10 For  exampl e,  whi l e a s i ngul ar  e- mai l  i t sel f  mi ght  not  

v i ol at e any empl oyer  pol i cy,  i t  may be t hat  a gr oupi ng of  e-
mai l s does const i t ut e a v i ol at i on ( e. g. ,  abuse of  t he e- mai l  
syst em) .   At  t hat  poi nt ,  t he publ i c i nt er est  i n such e- mai l s 
becomes st r ong.  
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¶185 Our  case l aw i s c l ear  t hat  i f  t he cont ent  of  t he 

r ecor ds i s unknown,  and t he r ecor d r equest er  chal l enges t he 

cust odi an' s wi t hhol di ng of  r ecor ds,  t he c i r cui t  cour t  conduct s 

an i n camer a r evi ew.   I n St at e ex r el .  Youmans v.  Owens,  28 

Wi s.  2d 672,  137 N. W. 2d 470 ( 1965) ,  t hi s cour t  expl ai ned as 

f ol l ows:  

The dut y of  f i r st  det er mi ni ng t hat  t he har mf ul  ef f ect  
upon t he publ i c i nt er est  of  per mi t t i ng i nspect i on 
out wei ghs t he benef i t  t o be gai ned by gr ant i ng 
i nspect i on r est s upon t he publ i c of f i cer  havi ng 
cust ody of  t he r ecor d or  document  sought  t o be 
i nspect ed.   I f  he det er mi nes t hat  per mi t t i ng 
i nspect i on woul d r esul t  i n har m t o t he publ i c  i nt er est  
whi ch out wei ghs any benef i t  t hat  woul d r esul t  f r om 
gr ant i ng i nspect i on,  i t  i s  i ncumbent  upon hi m t o 
r ef use t he demand f or  i nspect i on and st at e 
speci f i cal l y t he r easons f or  t hi s r ef usal .   I f  t he 
per son seeki ng i nspect i on t her eaf t er  i nst i t ut es cour t  
act i on t o compel  i nspect i on and t he of f i cer  depends 
upon t he gr ounds st at ed i n hi s  r ef usal ,  t he pr oper  
pr ocedur e i s f or  t he t r i al  j udge t o exami ne i n camer a 
t he r ecor d or  document  sought  t o be i nspect ed.   Upon 
maki ng such i n camer a exami nat i on,  t he t r i al  j udge 
shoul d t hen make hi s det er mi nat i on of  whet her  or  not  
t he har m l i kel y t o r esul t  t o t he publ i c i nt er est  by 
per mi t t i ng t he i nspect i on out wei ghs t he benef i t  t o be 
gai ned by gr ant i ng i nspect i on.   

I d.  at  682 ( f oot not e omi t t ed) .   We af f i r med t hi s pr ocedur e i n 

St at e ex r el .  Mor ke v.  Donnel l y,  155 Wi s.  2d 521,  455 N. W. 2d 893 

( 1990) .   We expl ai ned:  

Youmans shows t hat  t he i n camer a i nspect i on assi st s 
t he cour t  i n det er mi ni ng whet her  t he har m t o t he 
publ i c i nt er est  by al l owi ng i nspect i on out wei ghs t he 
publ i c i nt er est  i n i nspect i on.   Af t er  r evi ewi ng t he 
r ecor ds i n camer a,  t he cour t  may deci de t hat  onl y 
cer t ai n r ecor ds or  por t i ons of  a par t i cul ar  r ecor d 
shoul d be r el eased.  

I d.  at  531 ( f oot not e omi t t ed) .  
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¶186 I n t hi s case,  we si mi l ar l y do not  know t he cont ent  of  

any of  t he e- mai l s.   Under  our  cases and under  § 19. 37( 1) , 11 

Bubol z can chal l enge t he di st r i ct ' s  det er mi nat i on t hat  t he e-

mai l s wer e per sonal ,  or  t hat  t hey evi nced no vi ol at i on of  l aw or  

pol i cy.   I f  Bubol z chooses t hi s r out e,  t he cour t  must  det er mi ne 

vi a i n camer a i nspect i on whet her  t he e- mai l s ar e per sonal  i n 

nat ur e and,  i ndi v i dual l y and cumul at i vel y,  whet her  t hey cont ai n 

evi dence of  any v i ol at i on of  l aw or  pol i cy.   I f  t hey ar e 

per sonal  and do not  cont ai n evi dence of  any v i ol at i on of  l aw or  

pol i cy,  t he bal anci ng t est  al ways wei ghs i n f avor  of  

nondi scl osur e.   But  t hi s r evi ew pr ocess i s i mpor t ant ;  wi t hout  

                                                 
11 I  am,  of  cour se,  awar e t hat  t hi s case was i ni t i at ed by 

r ecor d subj ect s under  § 19. 356( 1) ,  and not  r ecor d r equest er s 
under  § 19. 37.   Just i ce Br adl ey accuses me of  addi ng " conf usi on 
r at her  t han cl ar i t y"  by c l ar i f y i ng t he r i ght s of  r ecor d 
r equest or s under  t hi s opi ni on and § 19. 37.   Just i ce Br adl ey' s 
concur r ence,  ¶¶153,  157.  

But  t he compl i cat ed nat ur e of  t hi s case ( r epr esent ed by 
f our  di f f er ent  wr i t i ngs and no maj or i t y opi ni on)  means t hat  
c l ar i t y i n t he act ual  oper at i on of  t he pr i nci pl es we announce i s 
cr i t i cal .   My ef f or t s her e ar e ai med at  maki ng sur e t he publ i c  
knows t hat  under  our  hol di ng,  i t  st i l l  can seek j udi c i al  r evi ew 
of  wi t hhel d e- mai l s t hat  t he cust odi an det er mi nes ar e pur el y 
per sonal .  

Though accusi ng me of  " mi sconst r ui ng"  t he l ead opi ni on,  and 
l eavi ng " conf us i on"  i n my cr i t i que of  t he l ead opi ni on' s 
appr oach ( see i nf r a not e 12) ,  Just i ce Br adl ey appear s t o agr ee 
wi t h my anal ysi s r egar di ng whet her  t he e- mai l s her e ar e r ecor ds,  
t he appl i cat i on of  t he bal anci ng t est ,  and t he r i ght s of  r ecor d 
r equest er s under  § 19. 37.   Her  st aunch def ense of  an opi ni on she 
does not  j oi n i s al l  t he mor e per pl exi ng.  
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i t ,  t he peopl e wi l l  be depr i ved of  t he t r anspar ency t he 

l egi s l at ur e mandat ed i n t he publ i c r ecor ds l aw. 12 

                                                 
12 The l ead opi ni on' s appr oach,  had i t  been adopt ed by a 

maj or i t y of  my col l eagues,  woul d have dr amat i cal l y r educed t he 
t r anspar ency of  gover nment  and woul d sanct i on t he wi t hhol di ng of  
gover nment  r ecor ds i n ways t hat  ar e cont r ar y t o t he pur poses of  
t he st at ut e.  

The l ead opi ni on concl udes t hat  wher e t he cont ent  of  e-
mai l s i s pur el y per sonal  and does not  evi nce a v i ol at i on of  l aw 
or  pol i cy,  such e- mai l s ar e not  r ecor ds under  § 19. 32( 2) .   Lead 
op. ,  ¶23.   I n addi t i on t o bei ng unf ai t hf ul  t o t he t ext  of  
§ 19. 32( 2) ,  t hi s appr oach woul d l ead t o r esul t s t hat  shoul d not  
go unnot i ced.   The l ead opi ni on' s appr oach woul d,  as a pr act i cal  
mat t er ,  gi ve r ecor d cust odi ans t he f i nal  say on whet her  wi t hhel d 
e- mai l s ar e r ecor ds,  i ncl udi ng t he det er mi nat i on of  whet her  such 
document s v i ol at e any l aw or  empl oyer  pol i cy,  and whet her  t hey 
ar e even per sonal  e- mai l s at  al l .  

Wi sconsi n St at .  § 19. 35( 4) ( a)  r equi r es t he cust odi an t o 
" not i f y t he r equest er "  of  a " det er mi nat i on t o deny [ a]  r equest "  
" upon r equest  f or  any r ecor d. "   ( Emphasi s added. )   The dut y t o 
not i f y a r ecor d r equest er  of  a wi t hhel d r ecor d i s c l ear .   See,  
e. g. ,  Newspaper s,  I nc.  v.  Br ei er ,  89 Wi s.  2d 417,  427,  279 
N. W. 2d 179 ( 1979)  ( " I f  t he cust odi an gi ves no r easons or  gi ves 
i nsuf f i c i ent  r easons f or  wi t hhol di ng a publ i c r ecor d,  a wr i t  of  
mandamus compel l i ng t he pr oduct i on of  t he r ecor ds must  i ssue. " ) .   
However ,  I  can f i nd no case suggest i ng a cust odi an must  di scl ose 
t he exi st ence and nat ur e of  non- r ecor ds.   Under  t he cur r ent  
st at e of  t he l aw,  i t  appear s t hat  a r ecor d cust odi an need onl y  
not i f y t he r ecor d r equest er  when i t  wi t hhol ds a r ecor d,  not  when 
i t  wi t hhol ds non- r ecor ds.  

Unl ess t he cust odi an vol unt ar i l y  chose t o pr ov i de not i ce of  
non- r ecor ds he or  she di d not  r el ease,  t he r ecor d r equest er  
woul d have no knowl edge anyt hi ng was wi t hhel d.   Thus,  t he l ead 
opi ni on' s appr oach woul d,  as a pr act i cal  mat t er ,  make t he 
wi t hhol di ng of  pur el y per sonal  e- mai l s ef f ect i vel y unr evi ewabl e.  
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¶187 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

 

 

 

                                                                                                                                                             
Mor eover ,  under  t he publ i c r ecor ds st at ut e,  el ect ed 

of f i c i al s ar e t he l egal  cust odi ans of  t hei r  own r ecor ds and t he 
r ecor ds of  t hei r  of f i ce.   Wi s.  St at .  § 19. 33( 1) .   Thi s means 
t hat  under  t he l ead opi ni on' s appr oach,  i f  a c i t i zen sought  e-
mai l  r ecor ds f r om,  f or  exampl e,  t he Gover nor  or  hi s of f i ce,  t he 
Gover nor  coul d s i mpl y det er mi ne t hat  cer t ai n e- mai l s ar e not  
r ecor ds,  and t hen not  di scl ose t he exi st ence of  t hose e- mai l s t o 
t he r ecor d r equest er .   Such an out come woul d const i t ut e an 
unaccept abl e shut t er  over  t he wi ndow of  t r anspar ency mandat ed by 
t he l egi s l at ur e.  

Thankf ul l y,  f our  member s of  t hi s cour t  concl ude t hat  such 
e- mai l s ar e publ i c r ecor ds.   As such,  t he l ead opi ni on' s 
appr oach i s not  t he l aw.  



No.   2008AP967- AC. pdr  

 

1 
 

¶188 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The l ead 

opi ni on pr event s t he publ i c  f r om vi ewi ng t he wor kpl ace 

act i v i t i es of  Wi sconsi n Rapi ds School  Di st r i ct  ( School  Di st r i ct )  

empl oyees ( her e,  t eacher s)  by cr eat i ng an except i on t o t he 

def i ni t i on of  " r ecor d"  i n t he Publ i c Recor ds Law,  Wi s.  St at .  

§ 19. 32( 2) .   Thi s except i on,  when combi ned wi t h t he concur r i ng 

opi ni ons,  gr ant s gover nment  empl oyees ( her e,  t eacher s)  a br oad,  

bl anket  except i on f or  emai l s t hat  t he t eacher s cr eat e i n School  

Di st r i ct  emai l  account s,  on School  Di st r i ct  comput er s,  

mai nt ai ned by School  Di st r i ct  ser ver s,  when t he t eacher s 

char act er i ze t hei r  emai l s as " per sonal . " 1  Thi s br oad except i on 

pr event s t he publ i c f r om di scover i ng what  publ i c  empl oyees ar e 

doi ng dur i ng t he wor kday,  i n t he wor kpl ace,  usi ng equi pment  

pur chased wi t h publ i c f unds.   I n so doi ng,  t he cour t  cont r avenes 

Wi sconsi n' s l ong hi st or y of  t r anspar ency i n and publ i c access t o 

act i ons of  gover nment  empl oyees.   I t  i s  cont r ar y t o t he l et t er  

and t he spi r i t  of  t he Publ i c Recor ds Law and i s a di sser vi ce t o 

t he publ i c ' s i nt er est  i n gover nment  over si ght .   Because I  

concl ude t hat  t hese emai l s ar e r ecor ds2 and t hat  t he t eacher s 

have not  met  t hei r  bur den t o show t hat  t he publ i c ' s i nt er est  i n 

                                                 
1 Thi s appeal  does not  i nvol ve per sonal  emai l  account s t hat  

may have been accessed f r om gover nment  comput er s,  but  whi ch 
account s ar e not  mai nt ai ned on gover nment  ser ver s.   No one has 
r ai sed t hi s i ssue,  so I  do not  addr ess i t .  

2 Bot h Just i ce Br adl ey' s concur r ence and Just i ce Gabl eman' s 
concur r ence concl ude,  as I  do,  t hat  t hese emai l s f al l  wi t hi n t he 
Publ i c Recor ds Law' s def i ni t i on of  " r ecor d. "   See Wi s.  St at .  
§ 19. 32( 2) .   Accor di ngl y,  a maj or i t y of  t he cour t  hol ds t hat  
emai l s cr eat ed i n gover nment  emai l  account s,  on gover nment  
comput er s,  mai nt ai ned by gover nment  ser ver s ar e " r ecor ds"  
subj ect  t o t he Publ i c Recor ds Law.  
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nondi scl osur e out wei ghs t he publ i c ' s i nt er est  i n di scl osur e of  

t hese emai l s,  I  r espect f ul l y di ssent .    

I .   BACKGROUND 

¶189 Don Bubol z ( Bubol z) ,  a c i t i zen of  t he st at e of  

Wi sconsi n,  sent  t he School  Di st r i ct  a publ i c r ecor ds r equest 3 f or  

t he emai l s of  f i ve named t eacher s i n t he School  Di st r i ct .   

Bubol z r equest ed t he " e- mai l s f r om Mar ch 1,  2007 t hr ough 

Apr i l  13,  2007 i n t hei r  ent i r et y .  .  .  f r om t he comput er s [ t he 

t eacher s used]  dur i ng t hei r  school  wor k day. " 4   

¶190 The School  Di st r i ct  not i f i ed t he t eacher s t hat  i t  

i nt ended t o compl y wi t h Bubol z ' s r equest .   The t eacher s t hen 

commenced t hi s act i on i n c i r cui t  cour t ,  seeki ng t o enj oi n t he 

r el ease of  emai l s wi t hi n gover nment  emai l  account s t hat  t hey 

char act er i zed as " per sonal . " 5   

¶191 The ci r cui t  cour t  or der ed t he r el ease of  al l  of  t he 

r equest ed emai l s,  i ncl udi ng t hose emai l s t hat  t he t eacher s 

char act er i zed as " per sonal . "   The ci r cui t  cour t  concl uded t hat  

al l  of  t he emai l s wer e " r ecor ds"  wi t hi n t he def i ni t i on of  Wi s.  

St at .  § 19. 32( 2)  of  t he Publ i c Recor ds Law.   The ci r cui t  cour t  

                                                 
3 Wi sconsi n St at .  §§ 19. 31 t hr ough 19. 37 cont ai n pr ovi s i ons 

of  t he Publ i c Recor ds Law.   A r equest  under  t he Publ i c Recor ds 
Law i s of t en t er med an " open r ecor ds r equest . "    

4 Amended Compl ai nt  and Request  f or  I nj unct i ve Rel i ef ,  
Exhi bi t  A.  

5 The Teacher s '  Amended Compl ai nt  and Request  f or  I nj unct i ve 
Rel i ef  r equest ed t he ci r cui t  cour t  ent er  " [ a] n or der  enj oi ni ng 
t he [ School  Di st r i ct ]  and t hei r  agent s and empl oyees f r om 
r el easi ng t he per sonal  emai l s. "   ( Emphasi s added. )  
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al so appl i ed t he r equi s i t e Publ i c Recor ds Law bal anci ng t est 6 and 

concl uded t hat  t he publ i c i nt er est  i n pr event i ng t he di scl osur e 

of  t he t eacher s '  emai l s f r om gover nment  emai l  account s di d not  

out wei gh t he st r ong publ i c i nt er est  f avor i ng di scl osur e.   The 

ci r cui t  cour t  or der ed t he School  Di st r i ct ,  pr i or  t o r el ease,  t o 

r edact  f r om t he emai l s any home addr esses,  t el ephone number s,  

home emai l  addr esses,  soci al  secur i t y number s,  medi cal  

i nf or mat i on,  bank account  number s and pupi l  r ecor d i nf or mat i on.    

¶192 The t eacher s appeal ed.  

¶193 I n hi s appel l at e br i ef ,  Bubol z,  appear i ng pr o se as 

t he I nt er venor - Respondent ,  expl ai ned t hat  he r equest ed t he 

r ecor ds because he wi shed t o det er mi ne t he ext ent  and t he 

qual i t y of  use of  gover nment  comput er s and gover nment  emai l  

ser vi ces by t he t eacher s dur i ng t he wor kday. 7  He expl ai ned t hat  

t he School  Di st r i ct  has a " number  of  pol i c i es"  wi t h whi ch he 

want ed t o assess t he t eacher s '  compl i ance. 8  As an exampl e,  

Bubol z poi nt ed t o " t he pol i cy r egar di ng t eacher  i nvol vement  i n 

pol i t i cal  campai gns. " 9  He expl ai ned t hat  he " bel i eves i f  t he 

t eacher s '  emai l s,  sent  or  r ecei ved,  di scussed school  boar d 

member s,  school  boar d pr oceedi ngs,  school  boar d candi dat es or  

                                                 
6 See Mi l waukee Jour nal  Sent i nel  v.  Wi s.  Dep' t  of  Admi n. ,  

2009 WI  79,  ¶¶54–55,  319 Wi s.  2d 439,  768 N. W. 2d 700 ( expl ai ni ng 
t hat ,  i n t he absence of  a st at ut or y or  common l aw except i on,  t he 
pr esumpt i on f avor i ng r el ease may be over come onl y when,  i n 
per f or mi ng t he bal anci ng t est ,  t he publ i c i nt er est  i n non-
di scl osur e out wei ghs t he publ i c i nt er est  i n di scl osur e) .  

7 I nt er venor - Respondent ' s Br i ef ,  2.  

8 I d.  

9 I d.  
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or gani zat i ons suppor t i ng or  opposi ng school  boar d member s or  

candi dat es, "  such emai l s woul d bear  on t hat  pol i cy. 10  He asser t s 

t hat  wi t hout  t he abi l i t y  t o v i ew t he cont ent  of  t he t eacher s '  

emai l s,  " t he publ i c [ coul d not ]  br i ng [ concer ns]  t o t he 

at t ent i on of  an admi ni st r at i on. " 11  

¶194 The School  Di st r i ct  has a wr i t t en pol i cy,  " 365. 1 

Net wor k and I nt er net  Accept abl e Use Pol i cy, "  f or  use of  i t s  

emai l  account s.   That  pol i cy st at es i n r el evant  par t :  

User s of  t he WRDN[ ,  Wi sconsi n Rapi ds Di st r i ct  
Net wor k, ]  shoul d not  assume t hat  i nf or mat i on st or ed 
and/ or  t r ansmi t t ed i s conf i dent i al  or  secur e.  

.  .  .   

Al l  di st r i ct  assi gned e- mai l  account s ar e owned 
by t he di st r i ct  and,  t her ef or e,  ar e not  pr i vat e.   
Messages r ecei ved by t he e- mai l  syst em ar e r et ai ned on 
t he syst em unt i l  del et ed by t he r eci pi ent .  .  .  .  

Occasi onal  per sonal  use of  e- mai l  i s  per mi t t ed,  
but  l i mi t ed t o t i mes whi ch do not  i nt er f er e wi t h t he 
user ' s r esponsi bi l i t i es. 12 

To use t he School  Di st r i ct ' s  i nt er net  syst em,  School  Di st r i ct  

empl oyees must  s i gn a f or m " acknowl edg[ i ng]  t hat  e- mai l  messages 

and I nt er net  usage ar e not  pr i vat e and r ecogni z[ i ng]  t hat  al l  

empl oyee' s act i v i t i es on t he WRDN may be moni t or ed. " 13  Par t  of  

t hat  acknowl edgement  pr ovi des:  

                                                 
10 I d.  at  3.   

11 I d.  at  2.   

12 365. 1 Net wor k and I nt er net  Accept abl e Use Pol i cy,  300-
104,  300- 111.  

13 WRDN Empl oyee Acknowl edgement  and Wai ver ,  300- 114.   
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[ A] ccess t o t he WRDN and t he I nt er net  has been 
devel oped t o suppor t  t he di st r i ct ' s  educat i onal  
r esponsi bi l i t i es and mi ssi on.  .  .  .   

By s i gni ng bel ow I  acknowl edge t hat  e- mai l  
messages and I nt er net  usage ar e not  pr i vat e and 
r ecogni ze t hat  al l  empl oyee' s act i v i t i es on t he WRDN 
may be moni t or ed. 14 

¶195 The l ead opi ni on asser t s t hat  " [ n] o al l egat i on of  

i mpr oper  use i s at  i ssue her e. " 15  The l ead opi ni on f ur t her  

asser t s:   " The School  Di st r i ct  and t he Teacher s agr ee t hat  t he 

Teacher s di d not  v i ol at e t he School  Di st r i ct ' s  wr i t t en I nt er net  

Use Pol i cy or  Gui del i nes and t hat  t he cont ent  of  t he e- mai l s at  

i ssue i s of  a pur el y per sonal  nat ur e,  wi t h no connect i on t o a 

gover nment  f unct i on. " 16  Si mi l ar l y,  Just i ce Br adl ey' s concur r i ng 

opi ni on asser t s t hat  t he par t i es concede t hat  t he emai l s at  

i ssue i n t hi s case ar e pur el y " per sonal  and evi nces no vi ol at i on 

of  l aw or  pol i cy. " 17  However ,  nei t her  Bubol z,  t he I nt er venor -

Respondent  who r equest ed t hese r ecor ds,  nor  t he School  Di st r i ct  

                                                 
14 I d.  

15 Lead op. ,  ¶13.  

16 I d.  

17 Just i ce Br adl ey' s concur r ence,  ¶148.  
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agr ees wi t h t he l ead opi ni on' s and Just i ce Br adl ey' s concur r i ng 

opi ni on' s char act er i zat i on. 18 

¶196 Fi r st ,  Bubol z asser t s t hat  " t hi s ent i r e case i s an 

at t empt  by t he [ Wi sconsi n Educat i on]  Associ at i on [ Counci l  and 

counsel  f or  t he t eacher s, ]  t o nar r owl y def i ne Wi sconsi n' s 

[ Publ i c]  Recor ds Law t o al l ow publ i c empl oyees on t hei r  t axpayer  

pai d wor k t i me t o conduct  per sonal  busi ness wi t hout  any 

moni t or i ng or  account abi l i t y  t o t he publ i c or  t axpayer s. " 19  

Bubol z al so st at es:   " To t r y t o di st i ngui sh some dut i es as 

per sonal  and not  of f i c i al  woul d r el egat e [ t eacher s]  t o a ' punch 

cl ock'  st at us and make account abi l i t y  i n school s i mpossi bl e 

because anyt i me t hey woul d do somet hi ng i nappr opr i at e,  t hey 

woul d s i mpl y st at e t hey wer e act i ng on per sonal  t i me and out si de 

t he r eal m of  t hei r  of f i c i al  dut i es. " 20  Fi nal l y,  Bubol z cont ends 

t hat  " whenever  t he t eacher  i s on t axpayer  pai d t i me dur i ng t hei r  

pai d wor kday,  t hey ar e per f or mi ng of f i c i al  dut i es. " 21   

                                                 
18 The asser t i on made by t he l ead opi ni on and Just i ce 

Br adl ey' s concur r i ng opi ni on t hat  i t  i s  undi sput ed t hat  t he 
emai l s at  i ssue ar e pur el y per sonal  i mpact s t hei r  opi ni ons i n 
di f f er ent  ways.   The l ead opi ni on cr eat es an except i on t o Wi s.  
St at .  § 19. 32( 2) ' s def i ni t i on of  " r ecor d"  f or  pur el y per sonal  
emai l s.   Lead op. ,  ¶23.   Conver sel y,  Just i ce Br adl ey concl udes,  
as I  do,  t hat  t he emai l s f al l  wi t hi n t he st at ut or y def i ni t i on of  
r ecor ds.   Just i ce Br adl ey' s concur r ence,  ¶151.   However ,  i n 
conduct i ng t he bal anci ng t est ,  Just i ce Br adl ey asser t s t hat  t he 
publ i c i nt er est  i n nondi scl osur e wi l l  al ways out wei gh t he publ i c  
i nt er est  i n di sc l osur e of  pur el y  per sonal  emai l s  t hat  evi nce no 
vi ol at i on of  l aw or  pol i cy.   I d. ,  ¶167.   I  di sagr ee.  

19 I nt er venor - Respondent ' s Br i ef ,  3.  

20 I d.  at  4.    

21 I d.  
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¶197 Tur ni ng t o t he School  Di st r i c t ' s  posi t i on,  i n i t s 

answer  t o t he t eacher s '  amended compl ai nt ,  t he School  Di st r i ct  

deni ed t hat  i t  not i f i ed t he t eacher s t hat  i t  woul d r el ease 

" per sonal  emai l s , "  and i nst ead asser t ed t hat  i t  not i f i ed t he 

t eacher s t hat  i t  " woul d r el ease r ecor ds r esponsi ve t o t he 

r equest . "   Mor eover ,  i n i t s br i ef  t o t hi s cour t ,  t he School  

Di st r i ct  asser t ed:   " The mat er i al s at  i ssue per t ai n t o t he 

busi ness of  t he publ i c ent i t y. " 22  I t  expl ai ned:   " I t  i s  [ ]  not  

appar ent  f r om cur r ent  Wi sconsi n l aw t hat  emai l s sent  by publ i c 

empl oyees on publ i c r esour ces dur i ng publ i c t i me ar e not  of  

publ i c i nt er est . " 23  These st at ement s cont r adi ct  t he l ead 

opi ni on' s r epeat ed asser t i on t hat  " [ i ] t  i s  [ ]  uncont est ed t hat  

t he cont ent s of  t he e- mai l s at  i ssue do not  r el at e t o t he school  

di st r i ct  or  gover nment  af f ai r s or  any of f i c i al  act i ons of  t he 

Teacher s or  ot her  publ i c of f i cer s or  empl oyees or  t he conduct  of  

gover nment al  busi ness. " 24 

¶198 We may accept  par t i es '  st i pul at ed f act s.   See Ri char ds 

v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶4,  309 Wi s.  2d 541,  749 

N. W. 2d 581.   However ,  as we j ust  expl ai ned,  t he par t i es i n t hi s 

case have not  st i pul at ed,  nor  do t hey agr ee,  t o t he f act  t hat  

t he emai l s do not  r el at e t o gover nment al  af f ai r s.  

                                                 
22 Def endant - Respondent ' s Br i ef ,  8.  

23 I d.  at  10.  

24 Lead op. ,  ¶30 ( emphasi s added) ;  see al so i d. ,  ¶23 ( " I n 
t he i nst ant  case,  t he cont ent s of  t he Teacher s '  per sonal  e- mai l s 
have no connect i on t o a gover nment  f unct i on .  .  .  . " ) .  
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¶199 As st at ed,  t he l ead opi ni on and Just i ce Br adl ey' s 

concur r i ng opi ni on r epeat edl y asser t  t hat  t her e i s not hi ng i n 

t hese emai l s t hat  r el at es i n any way t o t he t eacher s '  

empl oyment . 25  Thi s asser t i on i s made i n t he absence of  an 

agr eement  by al l  t he par t i es and based on a r ecor d t hat  does not  

cont ai n t he emai l s at  i ssue.   Accor di ngl y,  t her e i s not hi ng i n 

t he r ecor d t hat  woul d al l ow any member  of  t hi s cour t  t o base a 

deci s i on on t he cont ent ,  number  or  l engt h of  t he emai l s,  or  t he 

t i me of  day when t he emai l s wer e cr eat ed,  al l  of  whi ch ar e 

necessar y t o det er mi ne whet her  t he emai l s r el at e t o t he 

t eacher s '  empl oyment .  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶200 Thi s case pr esent s quest i ons of  st at ut or y 

i nt er pr et at i on and appl i cat i on.   We i nt er pr et  and appl y st at ut es 

i ndependent l y of  t he pr evi ous cour t  deci s i on,  but  benef i t t i ng by 

i t s anal ysi s.   Mi l waukee Jour nal  Sent i nel  v.  Wi s.  Dep' t  of  

Admi n. ,  2009 WI  79,  ¶14,  319 Wi s.  2d 439,  768 N. W. 2d 700 ( c i t i ng 

Bl unt  v.  Medt r oni c,  I nc. ,  2009 WI  16,  ¶13,  315 Wi s.  2d 612,  760 

N. W. 2d 396) .   Appl y i ng t he bal anci ng t est  pr i or  t o t he 

di scl osur e of  publ i c r ecor ds i s al so a quest i on of  l aw f or  our  

i ndependent  r evi ew;  however ,  we benef i t  f r om t he ci r cui t  cour t ' s  

di scussi on of  t he bal ance i t  conduct ed.   I d.  ( c i t i ng Wi s.  

Newspr ess,  I nc.  v.  Sch.  Di st .  of  Sheboygan Fal l s,  199 Wi s.  2d 

768,  784,  546 N. W. 2d 143 ( 1996) ) .    

                                                 
25 I d. ,  ¶30,  passi m;  Just i ce Br adl ey' s concur r ence,  ¶148,  

passi m.  
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B.   Gener al  Pr i nci pl es of  St at ut or y I nt er pr et at i on 

¶201 Thi s case r equi r es us t o i nt er pr et  and appl y 

Wi sconsi n' s Publ i c Recor ds Law st at ut es.   " St at ut or y 

i nt er pr et at i on begi ns ' wi t h t he l anguage of  t he st at ut e. ' "   

Cnt y.  of  Dane v.  LI RC,  2009 WI  9,  ¶21,  315 Wi s.  2d 293,  759 

N. W. 2d 571 ( quot i ng St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  

Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110) .   

St at ut or y l anguage " i s gi ven i t s common,  or di nar y,  and accept ed 

meani ng. "   Kal al ,  271 Wi s.  2d 633,  ¶45.   I f  a st at ut e' s meani ng 

i s pl ai n,  " t hen t her e i s no ambi gui t y,  and t he st at ut e i s 

appl i ed accor di ng"  t o i t s t er ms.   I d. ,  ¶46 ( i nt er nal  quot at i ons 

and ci t at i on omi t t ed) .   However ,  i f  a st at ut e " i s capabl e of  

bei ng under st ood by r easonabl y wel l - i nf or med per sons i n t wo or  

mor e senses, "  t he st at ut e i s ambi guous,  and we may consul t  

ext r i nsi c sour ces,  such as l egi s l at i ve hi st or y,  t o di scer n t he 

meani ng of  t he st at ut e.   I d. ,  ¶¶47- 48.  

¶202 St at ut es ar e not  i nt er pr et ed i n a vacuum.   Rat her ,  we 

i nt er pr et  t hem i n t he cont ext  i n whi ch t he l egi s l at ur e pl aced 

t hem.   Spi egel ber g v.  St at e,  2006 WI  75,  ¶17,  291 Wi s.  2d 601,  

717 N. W. 2d 641.   Fur t her mor e,  when t he l egi s l at ur e has set  out  

t he pur pose of  a st at ut e,  we i nt er pr et  t he st at ut e so as t o 

f ul f i l l  i t s  st at ed pur pose.   Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶34 

( c i t i ng Johnson v.  Wi s.  Lumber  & Suppl y Co. ,  203 Wi s.  304,  310,  

234 N. W.  506 ( 1931) ) .  
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C.   Wi sconsi n St at .  § 19. 32( 2)  

¶203 The l ead opi ni on t ur ns on i t s cr eat i on of  an except i on 

t o t he Publ i c Recor ds Law' s def i ni t i on of  " r ecor d. "   " Recor d"  i s 

def i ned i n Wi s.  St at .  § 19. 32( 2) .   Sect i on 19. 32( 2)  pr ovi des:  

" Recor d"  means any mat er i al  on whi ch wr i t t en,  
dr awn,  pr i nt ed,  spoken,  v i sual  or  el ect r omagnet i c 
i nf or mat i on i s r ecor ded or  pr eser ved,  r egar dl ess of  
physi cal  f or m or  char act er i st i cs,  whi ch has been 
cr eat ed or  i s bei ng kept  by an aut hor i t y.   " Recor d"  
i ncl udes,  but  i s  not  l i mi t ed t o,  handwr i t t en,  t yped or  
pr i nt ed pages,  maps,  char t s,  phot ogr aphs,  f i l ms,  
r ecor di ngs,  t apes ( i ncl udi ng comput er  t apes) ,  comput er  
pr i nt out s and opt i cal  di sks.   " Recor d"  does not  
i ncl ude dr af t s,  not es,  pr el i mi nar y comput at i ons and 
l i ke mat er i al s pr epar ed f or  t he or i gi nat or ' s per sonal  
use or  pr epar ed by t he or i gi nat or  i n t he name of  a 
per son f or  whom t he or i gi nat or  i s wor ki ng;  mat er i al s 
whi ch ar e pur el y t he per sonal  pr oper t y of  t he 
cust odi an and have no r el at i on t o hi s or  her  of f i ce;  
mat er i al s t o whi ch access i s l i mi t ed by copyr i ght ,  
pat ent  or  bequest ;  and publ i shed mat er i al s i n t he 
possessi on of  an aut hor i t y ot her  t han a publ i c l i br ar y 
whi ch ar e avai l abl e f or  sal e,  or  whi ch ar e avai l abl e 
f or  i nspect i on at  a publ i c l i br ar y.    

( Emphasi s added. )  

¶204 The l ead opi ni on seems t o agr ee t hat  emai l s ar e 

" r ecor ds"  wi t hi n t he def i ni t i on of  Wi s.  St at .  § 19. 32( 2) . 26  

However ,  i t  t hen nar r owl y const r ues " r ecor d"  t o cr eat e an 

except i on f or  emai l s t hat  i t  char act er i zes as " per sonal . " 27  That  

const r uct i on i s i ncor r ect  as a mat t er  of  l aw f or  at  l east  t hr ee 

                                                 
26 Lead op. ,  ¶56,  passi m ( " The Teacher s and t he School  

Di st r i ct  agr ee,  as do we,  t hat  e- mai l s can f al l  wi t hi n t he f i r st  
par t  of  Wi s.  St at .  § 19. 32( 2) ' s descr i pt i on of  mat er i al s t hat  
may be ' r ecor ds. ' " ) .  

27 I d. ,  ¶136,  passi m ( " I f  t he cont ent  of  t he e- mai l  i s  
sol el y per sonal ,  i t  i s  not  a r ecor d under  t he Publ i c Recor ds Law 
and t he e- mai l  cannot  be r el eased. " ) .  
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r easons:   ( 1)  i t  cont r avenes t he pl ai n meani ng of  t he st at ut e;  

( 2)  i t  i mpai r s Wi sconsi n' s l ong hi st or y of  open and account abl e 

gover nment ;  and ( 3)  i t  cr eat es a cont ent - based except i on f r om 

t he Publ i c Recor ds Law f or  emai l s t hat  ar e not  i n t he r ecor d 

and,  t her ef or e,  no member  of  t hi s cour t  has seen t hei r  cont ent .   

Nei t her  Bubol z,  t he publ i c r ecor ds r equest er ,  nor  t he School  

Di st r i ct  agr ee t he emai l s have no connect i on t o t he t eacher s '  

empl oyment .  

1.   Pl ai n meani ng of  Wi s.  St at .  § 19. 32( 2)  

¶205 Wi sconsi n St at .  § 19. 32( 2)  def i nes " r ecor d"  i n br oadl y 

st at ed t er ms.   I t  unambi guousl y def i nes " r ecor d"  as " any 

mat er i al  .  .  .  r egar dl ess of  physi cal  f or m or  char act er i st i cs. "   

The st at ut e al so expl ai ns t hat  t he t ypes of  r ecor ds t hat  ar e 

l i s t ed ar e mer el y exampl es,  not  l i mi t at i ons on t he br oad 

def i ni t i on t he l egi s l at ur e chose.   The st at ut e does so by 

st at i ng t hat  " [ r ] ecor d i ncl udes,  but  i s not  l i mi t ed t o"  t he l i s t  

of  exampl es t hat  f ol l ows t he i nt r oduct or y phr ase.    

¶206 Subsect i on ( 2)  of  Wi s.  St at .  § 19. 32 al so cont ai ns a 

di scr et e l i s t  of  except i ons t o t he pr ecedi ng st at ut or y 

def i ni t i on of  " r ecor d. "   I  agr ee wi t h t he l ead opi ni on' s 

di scussi on of  why emai l s ar e not  i ncl uded wi t hi n any of  t he 

except i ons l i s t ed i n § 19. 32( 2) . 28  However ,  subsec.  ( 2) ' s 

di scr et e l i s t  of  except i ons f r om t he def i ni t i on of  " r ecor d"  

st r engt hens t he unambi guous br eadt h of  t he l egi s l at i ve 

def i ni t i on of  r ecor d.   St at ed ot her wi se,  i f  t he l egi s l at ur e had 

i nt ended t o excl ude " per sonal "  emai l s,  i t  woul d have i ncl uded 

                                                 
28 E. g. ,  i d. ,  ¶¶62- 68.  
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t hat  except i on i n subsec.  ( 2) ' s di scr et e l i s t  of  except i ons.   I t  

di d not  do so.   

¶207 Fur t her mor e,  we i nt er pr et  st at ut es i n t he cont ext  i n 

whi ch t he l egi s l at ur e has pl aced t hem.   Ri char ds,  309 Wi s.  2d 

541,  ¶20.   Pl aced i n cont ext ,  t he def i ni t i on of  " r ecor d"  set  out  

i n Wi s.  St at .  § 19. 32( 2)  must  be compar ed wi t h subsec.  ( 2) ' s 

di scr et e l i s t  of  except i ons f r om t he t er m " r ecor d. "   Subsect i on 

( 2)  est abl i shes a br oad r each i n def i ni ng " r ecor d"  under  t he 

Publ i c Recor ds Law by expl i c i t l y  pr ovi di ng t hat  t he l i s t  i n 

subsec.  ( 2)  of  what  const i t ut es a r ecor d i s " not  l i mi t ed t o"  t he 

exampl es l i s t ed.   Accor di ngl y,  t he l i s t  i n subsec.  ( 2)  i s by way 

of  exampl e onl y and not  by way of  l i mi t at i on.   However ,  t he 

except i ons t o t hat  br oad def i ni t i on,  al so cont ai ned i n subsec.  

( 2) ,  have no i nt r oduct or y phr ase t hat  suggest s t hat  t he 

except i ons i ncl ude,  but  ar e not  l i mi t ed t o,  t hose except i ons 

enumer at ed.   The absence of  such an i nt r oduct or y phr ase suggest s 

t hat  t he except i ons chosen by t he l egi s l at ur e ar e a di scr et e 

l i s t  not  t o be expanded.    

¶208 I n addi t i on,  when t he l egi s l at ur e st at es t he pur pose 

t hat  i t  expect s l egi s l at i on t o accompl i sh,  we i nt er pr et  t he 

af f ect ed st at ut es t o " best  pr omot e [ t hat ]  st at ut or y pur pose[ ] . "   

Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶34.   I n est abl i shi ng 

Wi sconsi n' s Publ i c Recor ds Law,  t he l egi s l at ur e unambi guousl y 

st at ed i t s pur pose.   See Wi s.  St at .  § 19. 31.   I t  di d so by 

est abl i shi ng t hat  const r uct i on of  t he Publ i c Recor ds Law must  be 

under t aken " i n ever y i nst ance wi t h a pr esumpt i on of  compl et e 

publ i c access. "   § 19. 31 ( emphasi s added) .   
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¶209 As we have expl ai ned,  t he " st at ement  of  publ i c pol i cy 

i n § 19. 31 i s one of  t he st r ongest  decl ar at i ons of  pol i cy t o be 

f ound i n t he Wi sconsi n st at ut es. "   Zel l ner  v.  Cedar bur g Sch.  

Di st . ,  2007 WI  53,  ¶49,  300 Wi s.  2d 290,  731 N. W. 2d 240.   Gi ven 

t he si gni f i cant  r ol e t hat  t eacher s pl ay i n our  soci et y,  t he 

publ i c has a ver y st r ong i nt er est  i n al l  of  t hei r  act i v i t i es i n 

t he wor kpl ace.   See i d. ,  ¶53 ( " Publ i c school  t eacher s .  .  .  ar e 

i n a s i gni f i cant  posi t i on of  r esponsi bi l i t y  and 

vi s i bi l i t y .  .  .  .   They ar e ent r ust ed wi t h t he r esponsi bi l i t y  of  

t eachi ng chi l dr en,  and t he publ i c has an i nt er est  i n knowi ng 

about  such al l egat i ons of  t eacher  mi sconduct  and how t hey ar e 

handl ed. " ) ;  Li nzmeyer  v.  For cey,  2002 WI  84,  ¶28,  254 Wi s.  2d 

306,  646 N. W. 2d 811.  

¶210 I n Fox v.  Bock,  149 Wi s.  2d 403,  438 N. W. 2d 589 

( 1989) ,  we exami ned a c l ai med except i on f r om r ecor d di scl osur e.   

We addr essed a c l ai m t hat  a r epor t  of  a st udy pr epar ed by a 

t hi r d par t y was not  a " r ecor d"  wi t hi n t he meani ng of  t he Publ i c 

Recor ds Law.   I d.  at  405.   I n concl udi ng t hat  t he r epor t  was a 

r ecor d,  we r easoned t hat  t he " t er m ' r ecor d'  i s  br oadl y def i ned 

i n sec.  19. 32( 2) . "   I d.  at  410.   We al so expl ai ned t hat  " [ a] ny 

except i ons t o t he gener al  r ul e of  di scl osur e must  be nar r owl y 

const r ued. "   I d.  at  411 ( c i t i ng Hat haway v.  Gr een Bay Sch.  

Di st . ,  116 Wi s.  2d 388,  397,  342 N. W. 2d 682 ( 1984) ) .  

¶211 I  concl ude t hat  t he l ead opi ni on' s cr eat i on of  a br oad 

except i on t o t he Publ i c Recor ds Law——t he excl usi on of  emai l s  

t hat  gover nment  empl oyees char act er i ze as " per sonal " 29——

                                                 
29 Lead op. ,  ¶141.  
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cont r avenes t he pl ai n meani ng of  " r ecor d"  as def i ned by t he 

l egi s l at ur e.   Wi s.  St at .  § 19. 32( 2) .   The l ead opi ni on changes 

t he wor d " per sonal "  i nt o t he wor d " pr i vat e"  i n cont r avent i on of  

Wi sconsi n' s l ong hi st or y of  open and accessi bl e over si ght  of  

gover nment  empl oyees'  act i ons.    

2.   Open and account abl e gover nment  

¶212 Wi sconsi n has a l ong hi st or y of  hol di ng publ i c  

empl oyees account abl e t hr ough pr ovi di ng compl et e publ i c access 

t o r ecor ds t hat  wi l l  assi st  i n t he publ i c ' s r evi ew.   Zel l ner ,  

300 Wi s.  2d 290,  ¶49.   As st at ed,  t he l egi s l at i ve pur pose of  t he 

Publ i c Recor ds Law i s set  out  i n Wi s.  St at .  § 19. 31.   Because of  

t he st r ong l egi s l at i ve commi t ment  t o open and t r anspar ent  

gover nment  embodi ed i n Wi sconsi n' s Publ i c Recor ds Law,  i t  i s  

appr opr i at e t o f ul l y  set  out  and di scuss t he l egi s l at ur e' s 

pol i cy obj ect i ve.   Sect i on 19. 31 pr ovi des:  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.   To 
t hat  end,  ss.  19. 32 t o 19. 37 shal l  be const r ued i n 
ever y i nst ance wi t h a pr esumpt i on of  compl et e publ i c 
access,  consi st ent  wi t h t he conduct  of  gover nment al  
busi ness.  The deni al  of  publ i c access gener al l y i s 
cont r ar y t o t he publ i c i nt er est ,  and onl y i n an 
except i onal  case may access be deni ed.    

¶213 The l egi s l at ur e' s st at ement  t hat  Wi s.  St at .  " ss.  19. 32 

t o 19. 37 shal l  be const r ued i n ever y i nst ance wi t h a pr esumpt i on 
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of  compl et e publ i c access, "  was not  f ol l owed i n t he l ead 

opi ni on.   See Wi s.  St at .  § 19. 31.   The l ead opi ni on accor ds no 

pr esumpt i on of  access t o t he r equest ed emai l s.    

¶214 Ther e i s not hi ng ambi guous i n t he l egi s l at i ve 

di r ect i ve of  " compl et e publ i c access. "   Al l  emai l s i n t he School  

Di st r i ct ' s  emai l  account  shoul d be r el eased,  unl ess t her e i s an 

except i on i n Wi s.  St at .  § 19. 32( 2) .   § 19. 31;  Fox,  149 Wi s.  2d 

at  410- 11.    

¶215 Any except i on t o t he gener al  pr esumpt i on of  compl et e 

di scl osur e must  be nar r owl y const r ued.   Zel l ner ,  300 Wi s.  2d 

290,  ¶31 ( " [ S] t at ut or y except i ons ' shoul d be r ecogni zed f or  what  

t hey ar e,  i nst ances i n der ogat i on of  t he gener al  l egi s l at i ve 

i nt ent ,  and shoul d,  t her ef or e,  be nar r owl y const r ued. ' "  ( quot i ng 

Fox,  149 Wi s.  2d at  411) ) ;  Hat haway,  116 Wi s.  2d at  397.   I t  i s  

" cont r ar y t o gener al  wel l  est abl i shed pr i nci pl es of  f r eedom- of -

i nf or mat i on st at ut es t o hol d t hat ,  by i mpl i cat i on onl y,  any t ype 

of  r ecor d can be hel d f r om publ i c i nspect i on. "   Hat haway,  116 

Wi s.  2d at  397 ( emphasi s added) .    

¶216 Her e,  t her e i s no st at ut or y l anguage except i ng any 

t ype of  emai l  f r om di scl osur e.   Despi t e t hi s,  t he l ead opi ni on 

cr eat es a br oad,  bl anket  except i on f or  al l  emai l s i n t he School  

Di st r i ct ' s  emai l  account ,  based sol el y on t he t eacher s '  

al l egat i on t hat  t he emai l s ar e " per sonal . "   The l ead opi ni on has 

cr af t ed i t s except i on " by i mpl i cat i on onl y, "  i d. ,  when i t  

concl udes t hat  f or  an emai l  t o be a " r ecor d"  under  Wi s.  St at .  

§ 19. 32( 2) ,  i t  must  i nvol ve t he car r y i ng on of  gover nment al  
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busi ness. 30  Ther e i s not hi ng i n Wi s.  St at .  ch.  19 t hat  suppor t s  

t hi s i nt er pr et at i on.   I ndeed,  c l ai ms have been f i l ed agai nst  

gover nment  empl oyees based on t he al l egat i on t hat  gover nment  

comput er s wer e bei ng used f or  pur poses ot her  t han gover nment  

busi ness. 31   

¶217 And f i nal l y,  why does t he Publ i c Recor ds Law st at e 

t hat  t her e i s a pr esumpt i on of  compl et e publ i c access?  I t  does 

so t o enabl e t he publ i c t o see f or  i t sel f  what  i s goi ng on i n 

gover nment  wor k pl aces.   The l ead opi ni on shut s down t hi s publ i c 

access whenever  publ i c empl oyees char act er i ze t hei r  emai l s as 

" per sonal . "   I t  i s  not  possi bl e t o accor d publ i c over si ght  of  

gover nment  empl oyees'  act i v i t i es when t hose same gover nment  

empl oyees deci de what  t he publ i c i s per mi t t ed t o see.   

3.   Cont ent - based except i on 

¶218 Thr oughout  t he l ead opi ni on,  i t  r epeat s t hat  whet her  

an emai l  i s  a r ecor d wi t hi n t he meani ng of  t he Publ i c Recor ds 

Law depends on t he cont ent  of  t he emai l . 32  Thi s i s a cur i ous 

posi t i on f or  j ust i ces t hat  have never  r ead any of  t he emai l s.   

As st at ed,  t he emai l s ar e not  i n t he r ecor d,  so t her e i s no 

means by whi ch any j ust i ce coul d know t he cont ent  of  t he emai l s.    

¶219 Some cour t s i n ot her  j ur i sdi c t i ons have appl i ed a 

cont ent - based anal ysi s t o f r eedom- of - i nf or mat i on t ypes of  

                                                 
30 Lead op. ,  ¶22,  passi m.  

31 See,  e. g. ,  St at e v.  Jensen,  2004 WI  App 89,  ¶93,  272 
Wi s.  2d 707,  681 N. W. 2d 230,  subsequent  appeal  at  St at e v.  
Jensen,  2009 WI  App 26,  316 Wi s.  2d 377,  762 N. W. 2d 833,  r ev ' d 
St at e v.  Jensen,  2010 WI  38,  ___ Wi s.  2d ___,  782 N. W. 2d 415.  

32 See l ead op. ,  passi m.  
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r equest s,  but  t hey have made a deci s i on about  whet her  t he 

mat er i al  shoul d be r el eased onl y af t er  an i n camer a r evi ew of  

t he emai l s under  consi der at i on.   See,  e. g. ,  Associ at ed Pr ess v.  

Cant er bur y,  688 S. E. 2d 317,  322–23 ( W.  Va.  2009)  ( concl udi ng 

t hat  t he t r i al  cour t  pr oper l y  or der ed t he emai l s at  i ssue 

pr oduced f or  an i n camer a r evi ew of  t hei r  cont ent ) .  

¶220 The l ead opi ni on al so suppor t s i t s cont ent - based 

except i on by st at i ng t hat  t hose " per sonal  e- mai l s i ncl ude such 

messages as an e- mai l  f r om a t eacher  t o her  spouse about  chi l d 

car e r esponsi bi l i t i es and an e- mai l  f r om a f r i end t o a t eacher  

r egar di ng soci al  pl ans. " 33  The l ead opi ni on er r s.   No j ust i ce 

has seen any of  t he emai l s at  i ssue;  t hey ar e not  i n t he r ecor d.   

Ther ef or e,  t her e i s no way any member  of  t hi s cour t  can pr ovi de 

exampl es of  what  t he emai l s say.   Not wi t hst andi ng t hi s l ack of  

knowl edge,  a maj or i t y of  t hi s cour t  r el at es what  t he emai l s say.  

¶221 Her e,  Bubol z,  t he r ecor ds r equest or  and a par t y t o 

t hi s act i on, 34 al l eges t hat  t he t eacher s ar e at t empt i ng t o 

pr ecl ude hi m f r om r evi ewi ng t he ext ent  and qual i t y of  use of  

School  Di st r i ct  comput er s and emai l  ser vi ces dur i ng t he 

wor kday. 35  He expl ai ns t hat  he " bel i eves i f  t he t eacher s '  

emai l s,  sent  or  r ecei ved,  di scussed school  boar d member s,  school  

boar d pr oceedi ngs,  school  boar d candi dat es or  or gani zat i ons 

                                                 
33 Lead op. ,  ¶29.  

34 The t hr ee j ust i ces who par t i c i pat e i n t he l ead opi ni on 
and Just i ce Br adl ey i n her  concur r i ng opi ni on r el y on an 
asser t ed knowl edge of  t he emai l s '  cont ent .  

35 I nt er venor - Respondent ' s Br i ef ,  2.  
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suppor t i ng or  opposi ng school  boar d member s or  candi dat es, "  he 

shoul d be abl e t o l ear n of  i t . 36  The School  Di st r i ct  agr ees t hat  

i f  t he emai l s demonst r at e " excessi ve per sonal  usage"  of  Di st r i ct  

emai l  account s dur i ng t he wor kday " t he publ i c ' s i nt er est  may 

t hen be i mpl i cat ed. " 37  I ,  t oo,  agr ee wi t h Bubhol z.    

¶222 Whi l e one coul d asser t  t hat  t hose t ypes of  emai l s ar e 

per sonal  i n nat ur e38 because t he t eacher s ar e doi ng t hi ngs 

out si de of  t hei r  j obs dut i es,  one coul d al so asser t  t hat  i t  i s  

not  pr oper  f or  t eacher s t o be campai gni ng f or  school  boar d 

candi dat es or  member s usi ng School  Di st r i ct  emai l  account s and 

comput er s dur i ng t he wor kday. 39  However ,  t her e i s no way of  

knowi ng what  i s goi ng on her e because t he l ead opi ni on pr event s 

t he publ i c f r om l ear ni ng t he cont ent  of  t he t eacher s '  emai l s and 

                                                 
36 I d.  at  3.   The l ead opi ni on mi sst at es i t s knowl edge of  

t he cont ent  of  t he emai l s when i t  says,  " None of  t he e- mai l s at  
i ssue her e r el at e t o school  boar d candi dat es. "   Lead op. ,  ¶26 
n. 10.   Nei t her  Chi ef  Just i ce Abr ahamson,  who aut hor ed t he l ead 
opi ni on,  nor  any ot her  j ust i ce has seen t he t eacher s '  emai l s.   
Ther ef or e,  t her e i s no basi s on whi ch t o make such a st at ement .   
I t  i s  unf ai r  t o t he publ i c t o make st at ement s of  mat er i al  f act  
about  whi ch t he cour t  has no knowl edge.    

37 Def endant - Respondent ' s Br i ef ,  12.  

38 As I  have al r eady not ed,  a " per sonal "  emai l  i s  not  
necessar i l y  a " pr i vat e"  emai l .   The School  Di st r i ct ' s  pol i cy on 
emai l  usage gi ves not i ce t hat  t he emai l  account s ar e not  pr i vat e 
and may be moni t or ed.  

39 As I  r el at ed above,  Bubol z ' s appel l at e br i ef ,  r ai ses t hi s 
concer n.   Quer y,  what  i s t o pr event  a gover nment  empl oyee who i s  
campai gni ng t hr ough t he use of  gover nment al  emai l s f r om 
char act er i z i ng t hose emai l s as " per sonal , "  t her eby excl udi ng 
t hem f r om di scl osur e when a publ i c r ecor ds r equest  i s made f or  
emai l s.  
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how of t en t hey ar e usi ng School  Di st r i ct  emai l  account s and 

comput er s f or  non- j ob r el at ed t asks.  

D.   Bal ance 

¶223 Si nce I  have concl uded t hat  emai l s cr eat ed i n School  

Di st r i ct  emai l  account s on School  Di st r i ct  comput er s dur i ng t he 

wor kday do not  f al l  wi t hi n an except i on t o t he st at ut or y 

def i ni t i on of  " r ecor d"  cont ai ned i n Wi s.  St at .  § 19. 32( 2) ,  but  

r at her  t hat  t hey ar e r ecor ds cover ed by t he Publ i c Recor ds Law,  

I  must  det er mi ne whet her  t he c i r cui t  cour t  pr oper l y appl i ed t he 

bal anci ng of  i nt er est s t est .   See Mi l waukee Jour nal  Sent i nel ,  

319 Wi s.  2d 439,  ¶¶54–55.    

¶224 Thi s bal anci ng i nvol ves wei ghi ng " t he publ i c i nt er est  

i n di scl osur e agai nst  t he publ i c i nt er est  i n non- di scl osur e. "   

I d. ,  ¶55.   I n bal anci ng t hese i nt er est s,  t her e gener al l y ar e no 

" ' bl anket  except i ons f r om r el ease. ' "   I d. ,  ¶56 ( quot i ng 

Li nzmeyer ,  254 Wi s.  2d 306,  ¶10) .   Fur t her mor e,  t her e i s a 

st r ong l egi s l at i vel y est abl i shed pr esumpt i on i n f avor  of  

di scl osur e.   Hempel  v.  Ci t y of  Bar aboo,  2005 WI  120,  ¶63,  284 

Wi s.  2d 162,  699 N. W. 2d 551.   Onl y i n an " except i onal  case"  wi l l  

nondi scl osur e be appr opr i at e.   I d.   Thi s pr esumpt i on of  

di scl osur e i s one of  t he st r ongest  i n t he Wi sconsi n st at ut es.   

Zel l ner ,  300 Wi s.  2d 290,  ¶49.   To over come t hi s pr esumpt i on,  

t he per son opposi ng di scl osur e has t he bur den t o show a 

compel l i ng publ i c i nt er est  i n nondi scl osur e.   Local  2489,  

AFSCME,  AFL- CI O v.  Rock Cnt y. ,  2004 WI  App 210,  ¶27,  277 Wi s.  2d 

208,  689 N. W. 2d 644.    
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¶225 Her e,  t he t eacher s asser t  t hey have a per sonal  pr i vacy 

i nt er est  i n pr event i ng di scl osur e t hat  r i ses t o t he l evel  of  a 

publ i c i nt er est .   The t eacher s c i t e t wo cases pr ot ect i ng t he 

pr i vacy of  phone conver sat i ons and per sonal  l et t er s del i ver ed t o 

t he school  as suppor t i ve of  t hei r  i nt er est s her e.   Fi scher  v.  

Mt .  Ol i ve Lut her an Chur ch,  I nc. ,  207 F.  Supp.  2d 914 ( W. D.  Wi s.  

2002) ;  Wat ki ns v.  L. M.  Ber r y & Co. ,  704 F. 2d 577 ( 11t h Ci r .  

1983) .   They asser t  t hat  " [ i ] f  a t eacher  makes a per sonal  phone 

cal l  at  l unch t i me on t he school  phone,  she does not  wai ve al l  

expect at i on of  pr i vacy i n her  phone conver sat i on[ , ]  .  .  .  [ and]  

[ i ] f  a t eacher  r ecei ves a per sonal  l et t er  i n hi s school  mai l box,  

he does not  wai ve al l  expect at i on of  pr i vacy i n hi s [ ]  mai l . " 40 

¶226 I  am not  per suaded.   Fi r st ,  t he t eacher s have been 

i nf or med by t he School  Di st r i ct ' s  pol i cy 365. 1 on net wor k and 

i nt er net  usage t hat  t hey " shoul d not  assume t hat  i nf or mat i on 

st or ed and/ or  t r ansmi t t ed i s conf i dent i al  or  secur e. " 41  Second,  

each t eacher  was r equi r ed t o s i gn t he f ol l owi ng acknowl edgement :   

" By s i gni ng bel ow I  acknowl edge t hat  e- mai l  messages and 

I nt er net  usage ar e not  pr i vat e and r ecogni ze t hat  al l  empl oyee' s 

act i v i t i es on t he WRDN may be moni t or ed. "   Ther ef or e,  t her e can 

be no expect at i on of  pr i vacy i n t hese emai l s.   Nei t her  of  t he 

cases ci t ed by t he t eacher s i nvol ved a s i mi l ar  pol i cy and 

acknowl edgement .  

                                                 
40 Pl ai nt i f f s- Appel l ant s '  Br i ef ,  18.  

41 365. 1 Net wor k and I nt er net  Accept abl e Use Pol i cy,  300-
104.  
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¶227 Fur t her mor e,  even t hough i ndi v i dual  pr i vacy concer ns 

may r i se t o t he l evel  of  a publ i c i nt er est ,  t he t eacher s have 

made no such showi ng her e.   As t he cour t  of  appeal s has 

expl ai ned,  " [ w] hen i ndi v i dual s become publ i c empl oyees,  t hey 

necessar i l y  gi ve up cer t ai n pr i vacy r i ght s and ar e subj ect  t o a 

degr ee of  publ i c scr ut i ny. "   Local  2489,  277 Wi s.  2d 208,  ¶26 

( c i t i ng Wi s.  Newspr ess,  199 Wi s.  2d at  786- 87) .  

¶228 Accor di ngl y,  I  concl ude t hat  t he t eacher s have 

i dent i f i ed no publ i c i nt er est  t hat  wi l l  be ser ved by t he bl anket  

except i on f r om t he Publ i c Recor ds Law t hey asser t  her ei n,  gi ven 

t hat  t he c i r cui t  cour t  or der ed t he School  Di s t r i ct ,  pr i or  t o 

r el ease,  t o r edact  f r om t he emai l s any home addr esses,  t el ephone 

number s,  home emai l  addr esses,  soci al  secur i t y number s,  medi cal  

i nf or mat i on,  bank account  number s and pupi l  r ecor d i nf or mat i on.   

¶229 Fur t her mor e,  t he t eacher s '  pr i vacy concer n,  i f  i t  wer e 

t o r i se t o t he l evel  of  a publ i c i nt er est ,  i s  bal anced agai nst  

t he st r ong publ i c i nt er est  i n di scl osur e of  t he act i v i t i es of  

publ i c empl oyees i n t he wor kpl ace.   See Zel l ner ,  300 Wi s.  2d 

290,  ¶49.   I t  i s  al so consi der ed wi t h r egar d t o our  r ecent  

af f i r mat i on t hat  t he Publ i c Recor ds Law i s  gener al l y not  

amenabl e t o bl anket  except i ons,  Mi l waukee Jour nal  Sent i nel ,  319 

Wi s.  2d 439,  ¶56,  such as t he l ead opi ni on has at t empt ed t o 

cr eat e her e f or  al l  emai l s i t  l abel s " per sonal . "   Ther ef or e,  

even i f  I  wer e t o pr esume t hat  t he cont ent  of  t he emai l s do not  

i nvol ve wor k- r el at ed mat t er s,  I  agr ee wi t h t he c i r cui t  cour t  

t hat  t he t eacher s have not  over come t he st at ut or y pr esumpt i on of  

f ul l  di scl osur e and compl et e publ i c access and,  t her ef or e,  t he 
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emai l s shoul d be pr ovi ded pur suant  t o Bubol z ' s r equest . 42  

Accor di ngl y,  I  woul d af f i r m t he ci r cui t  cour t  or der  r el easi ng 

t he emai l s.  

I I I .   CONCLUSI ON 

¶230 The l ead opi ni on pr event s t he publ i c f r om vi ewi ng t he 

wor kpl ace act i v i t i es of  School  Di st r i ct  t eacher s by cr eat i ng an 

except i on t o t he def i ni t i on of  " r ecor d"  i n t he Publ i c Recor ds 

Law,  Wi s.  St at .  § 19. 32( 2) .   Thi s except i on,  when combi ned wi t h 

t he concur r i ng opi ni ons,  gr ant s gover nment  empl oyees,  her e,  

t eacher s,  a br oad,  bl anket  except i on f or  emai l s t hat  t he 

t eacher s cr eat e i n School  Di s t r i ct  emai l  account s,  on School  

Di st r i ct  comput er s,  mai nt ai ned by School  Di st r i ct  ser ver s,  when 

t he t eacher s char act er i ze t hei r  emai l s as " per sonal . "   Thi s 

br oad except i on pr event s t he publ i c f r om di scover i ng what  publ i c  

empl oyees ar e doi ng dur i ng t he wor kday,  i n t he wor kpl ace,  usi ng 

equi pment  pur chased wi t h publ i c f unds.   I n so doi ng,  t he cour t  

cont r avenes Wi sconsi n' s l ong hi st or y of  t r anspar ency i n and 

publ i c access t o act i ons of  gover nment  empl oyees.   The l ead 

opi ni on i s cont r ar y t o t he l et t er  and t he spi r i t  of  t he Publ i c  

Recor ds Law and i s a di sser vi ce t o t he publ i c ' s i nt er est  i n 

gover nment  over si ght .   Because I  concl ude t hat  t hese emai l s ar e 

r ecor ds and t hat  t he t eacher s have not  met  t hei r  bur den t o show 

                                                 
42 I ,  l i ke ever y ot her  j ust i ce,  have not  seen t he emai l s.   

However ,  t he pr esumpt i on i n f avor  of  compl et e publ i c access must  
be over come by a compel l i ng publ i c i nt er est  i n nondi scl osur e.   
Local  2489,  AFSCME,  AFL- CI O v.  Rock Cnt y. ,  2004 WI  App 210,  ¶26,  
277 Wi s.  2d 208,  689 N. W. 2d 644 ( c i t i ng Wi s.  Newspr ess,  I nc.  v.  
Sch.  Di st .  of  Sheboygan Fal l s,  199 Wi s.  2d 768,  786- 87,  546 
N. W. 2d 143 ( 1996) ) .   The t eacher s have i dent i f i ed no compel l i ng 
publ i c i nt er est .   
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t hat  t he publ i c ' s i nt er est  i n nondi scl osur e out wei ghs t he 

publ i c ' s i nt er est  i n di scl osur e of  t hese emai l s,  I  r espect f ul l y 

di ssent .    

¶231 I  am aut hor i zed t o st at e t hat  Just i ce ANNETTE 

KI NGSLAND ZI EGLER j oi ns i n t hi s di ssent .  
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