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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded to the circuit court for further proceedings.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s  or der 2 

                                                 
1 Mi l l er  v.  Hanover  I ns.  Co. ,  No.  2008AP1494,  unpubl i shed 

sl i p op. ,  ¶13 ( Wi s.  Ct .  App.  Jul y 30,  2009) .  

2 The Honor abl e Mi chael  J.  McAl pi ne of  Monr oe Count y 
pr esi ded.  
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denyi ng Zur i ch Amer i can I nsur ance Company' s ( Zur i ch)  mot i on f or  

r el i ef  f r om a def aul t  j udgment  and l i mi t i ng Vear l  Mi l l er ,  Wanda 

Mi l l er  and Ross,  Dayne and Wade Mi l l er ' s ( col l ect i vel y,  Mi l l er )  

damages t o $2 mi l l i on.   The f ol l owi ng i ssues ar e pr esent ed f or  

our  r evi ew:   ( 1)  whet her  t he c i r cui t  cour t  pr oper l y ent er ed a 

def aul t  j udgment  agai nst  Zur i ch f or  i t s f ai l ur e t o t i mel y answer  

Mi l l er ' s amended compl ai nt ;  ( 2)  whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n denyi ng Zur i ch' s mot i on 

f or  r el i ef  f r om t he def aul t  j udgment ,  pur suant  t o Wi s.  St at .  

§ 806. 07( 1) ( h)  ( 2007–08) ; 3 and ( 3)  whet her  t he c i r cui t  cour t  

pr oper l y l i mi t ed Mi l l er ' s damages t o $2 mi l l i on.  

¶2 We concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n denyi ng Zur i ch' s mot i on f or  r el i ef  

f r om t he $2 mi l l i on def aul t  j udgment .   Because we so concl ude,  

we need not  deci de whet her  t he c i r cui t  cour t  pr oper l y ent er ed 

t he def aul t  j udgment  agai nst  Zur i ch or  whet her  t he c i r cui t  cour t  

pr oper l y l i mi t ed Mi l l er ' s damages t o $2 mi l l i on.   Accor di ngl y,  

we r ever se t he cour t  of  appeal s deci s i on af f i r mi ng t he ci r cui t  

cour t ' s  deni al  of  Zur i ch' s mot i on f or  r el i ef  f r om j udgment  and 

r emand t o t he c i r cui t  cour t  t o vacat e t he def aul t  j udgment .  

I .   BACKGROUND 

¶3 The f act s of  t hi s case ar e l engt hy and compl i cat ed.   

On August  11,  2003,  Vear l  Mi l l er  ( Vear l )  was i nj ur ed i n a car  

acci dent  i n t he cour se of  hi s empl oyment .   Whi l e oper at i ng a 

                                                 
3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007–08 ver si on unl ess ot her wi se i ndi cat ed.  
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vehi c l e owned by Gener al  Par t s,  I nc.  ( Gener al  Par t s) ,  t he par ent  

company of  Vear l ' s  empl oyer ,  Car  Quest ,  Vear l  was st r uck by 

anot her  vehi c l e.   James Smi t h,  Jr .  ( Smi t h)  was t he dr i ver  of  

t hat  vehi c l e.   As a r esul t  of  t he acci dent ,  Vear l  suf f er ed 

t r aumat i c i nj ur i es,  i ncl udi ng per manent  par al ysi s f r om t he wai st  

down.  

¶4 On June 23,  2004,  Vear l  and hi s wi f e,  Wanda Mi l l er  

( Wanda) ,  f i l ed a compl ai nt ,  al l egi ng Smi t h' s negl i gence.   The 

compl ai nt  c l ai med damages f or  Vear l ' s  i nj ur i es and f or  Wanda' s  

l oss of  consor t i um and soci et y and compani onshi p.   The compl ai nt  

named f our  def endant s:   ( 1)  Smi t h;  ( 2)  Smi t h' s i nsur er ,  Acui t y 

I nsur ance ( Acui t y) ;  ( 3)  Zur i ch,  as Gener al  Par t s '  wor ker ' s 

compensat i on i nsur er ;  and ( 4)  t he Hanover  I nsur ance Company 

( Hanover ) ,  as Vear l ' s  per sonal  under i nsur ed mot or i st  i nsur er .   

Zur i ch was named as a def endant  because i t  had a st at ut or y 

subr ogat i on i nt er est  i n any t or t  r ecover y.  

¶5 On Jul y 9,  2004,  Zur i ch t i mel y answer ed t he compl ai nt ,  

by and t hr ough i t s at t or ney,  James Rat zel  ( Rat zel ) .   Zur i ch 

af f i r mat i vel y asser t ed a subr ogat i on i nt er est  " t o t he f ul l  

ext ent  of  any wor ker ' s compensat i on benef i t s t hat  have been pai d 

or  wi l l  be pai d t o or  on behal f  of  t he pl ai nt i f f  Vear l  Mi l l er . "    

¶6 On November  11,  2004,  Mi l l er ' s counsel  wr ot e a l et t er  

t o Rat zel ,  whi ch st at ed i n par t :   

My under st andi ng i s t hat  you ar e r epr esent i ng 
Zur i ch i n a subr ogat i on capaci t y,  but  ar e you al so 
counsel  on t he pot ent i al  [ under i nsur ed mot or i st ]  
c l ai m?  I f  so,  k i ndl y pr ovi de me wi t h any and al l  
cer t i f i ed pol i c i es of  possi bl e [ under i nsur ed mot or i st ]  
cover age,  i ncl udi ng umbr el l a and [ commer ci al  gener al  
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l i abi l i t y ]  pol i c i es,  i n ef f ect  f or  Vear l  Mi l l er  
t hr ough Car  Quest  or  Gener al  Par t s,  I nc.  at  t he t i me 
of  t hi s acci dent .   I f  not ,  pl ease f or war d t hi s t o t he 
appr opr i at e counsel  f or  Zur i ch.   Act ual l y,  we ar e most  
i nt er est ed i n al l  [ under i nsur ed mot or i st ]  pol i c i es i n 
ef f ect  f or  Mr .  Mi l l er  as an empl oyee dr i ver .  

¶7 Rat zel  r esponded t o t he l et t er  f r om Mi l l er ' s counsel  

on November  15,  2004.   The l et t er  st at ed:   

I  under st and t hat  you ar e appear i ng as co- counsel  
f or  t he pl ai nt i f f s i n t hi s mat t er .   I n r esponse t o 
your  l et t er  of  November  11,  2004,  I  onl y r epr esent  
Zur i ch t o t he ext ent  of  t he wor ker ' s compensat i on 
i nt er est .   I  don' t  know i f  t he i ssue of  [ under i nsur ed 
mot or i st ]  cover age has ever  been expl or ed.   I n my 
di scussi ons,  I  am not  awar e of  anyone r ai s i ng t hat  
i ssue and as such,  I  cannot  st at e one way or  anot her  
whet her  t her e i s [ under i nsur ed mot or i st ]  cover age.   As 
t o t he posi t i on of  Acui t y,  t hey have of f er ed t hei r  
pol i cy l i mi t s f r om day one and I  bel i eve t hat  t he onl y 
t hi ng t hat  i s t aki ng pl ace r i ght  now i s obt ai ni ng some 
addi t i onal  pr oceeds f r om t he t or t f easor  Smi t h.  

Pl ease cont act  me wi t h any quest i ons or  comment s.   
As you ar e awar e,  my wor ker ' s compensat i on i nt er est  
at t aches t o t he pol i cy l i mi t s of  Acui t y but  woul d not  
come i nt o pl ay as i t  per t ai ns t o any [ under i nsur ed 
mot or i st ]  c l ai m.   Thank you.  

¶8 Mi l l er ' s counsel  cor r esponded wi t h GAB Robi ns Ri sk 

Management  Ser vi ces,  I nc.  ( GAB Robi ns) ,  a t hi r d- par t y c l ai ms 

admi ni st r at or  f or  Gener al  Par t s,  on December  13,  2004,  and 

December  27,  2004,  r egar di ng obt ai ni ng cer t i f i ed copi es of  any 

i nsur ance pol i c i es cont ai ni ng under i nsur ed mot or i st  cover age 

Zur i ch had i ssued t o Car  Quest  or  Gener al  Par t s.   On Januar y 6,  

2005,  At t or ney Ti mot hy Lyons ( Lyons)  sent  a l et t er  t o Mi l l er ' s 

counsel  i nf or mi ng hi m,  among ot her  t hi ngs,  t hat  hi s " l aw f i r m 

[ had]  been r et ai ned by GAB Robi ns Ri sk Management  Ser vi ces,  

I nc. ,  wi t h r egar d t o [ Vear l  Mi l l er ' s]  c l ai m. "   Lyons agai n 
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cor r esponded wi t h Mi l l er ' s counsel  on Febr uar y 1,  2005.   Thi s 

l et t er  was t o i nf or m Mi l l er ' s counsel  t hat  whi l e Zur i ch had 

i ssued Gener al  Par t s a commer ci al  aut omobi l e i nsur ance pol i cy,  

i t  was GAB Robi n' s posi t i on t hat  " t her e i s no [ under i nsur ed 

mot or i st ]  cover age"  i n t he commer ci al  aut omobi l e pol i cy cover i ng 

Mi l l er  because Gener al  Par t s r ej ect ed Zur i ch' s  of f er  of  such 

cover age.   Encl osed wi t h t he l et t er  was " t he f or m si gned by t he 

r epr esent at i ve of  Gener al  Par t s,  I nc.  r ej ect i ng [ under i nsur ed 

mot or i st ]  cover age. " 4 

¶9 Acui t y agr eed t o pay i t s pol i cy l i mi t  of  $100, 000,  and 

Smi t h cont r i but ed $2, 000 t o a set t l ement  f und.   A di sput e ar ose 

over  how t he f unds wer e t o be di st r i but ed.   On Januar y 18,  2005,  

Zur i ch,  t hr ough Rat zel ,  f i l ed a mot i on f or  appr oval  of  t hi r d 

par t y set t l ement  pr oposi ng a di st r i but i on.  

¶10 Event ual l y,  t he par t i es st i pul at ed t o an agr eed on 

di st r i but i on of  t he set t l ement  pr oceeds.   Mi l l er ' s counsel  f i l ed 

                                                 
4 Cont r ar y t o t he concur r ence' s suggest i on t hat  Lyons 

" appear ed t o be r epr esent i ng Zur i ch' s [ under i nsur ed mot or i st ]  
i nt er est , "  concur r ence,  ¶93,  t he r ecor d concl usi vel y est abl i shes 
t hat  Lyons di d not  r epr esent  Zur i ch i n any capaci t y.   I n an 
af f i davi t ,  Lyons aver r ed:  

I  am t he at t or ney f or  GAB Robi ns .  .  .  .   [ ]  I  have 
never  ent er ed an appear ance i n t hi s case,  as nei t her  
GAB Robi ns nor  Gener al  Par t s/ Car Quest  have been a 
par t y t o t hi s case.   [ ]  I  have not  r epr esent ed Zur i ch 
i n t hi s case.   [ ]  I  have never  per sonal l y communi cat ed 
i n any way wi t h any r epr esent at i ve of  Zur i ch i n 
connect i on wi t h t hi s case.  

Accor di ngl y,  we di sagr ee wi t h t he concur r ence' s asser t i on t hat  
Lyons r epr esent ed Zur i ch on t he under i nsur ed mot or i st  c l ai m.  



No.  2008AP1494   

 

6 
 

a l et t er  i n t he c i r cui t  cour t ,  dat ed Febr uar y 10,  2005,  copyi ng 

al l  counsel  of  r ecor d,  i ncl udi ng Rat zel ,  aski ng t he cour t  t o 

s i gn and appr ove a st i pul at i on and or der  f or  di sbur sement  of  t he 

set t l ement  pr oceeds and a st i pul at i on and or der  f or  par t i al  

di smi ssal  of  par t i es.   Al l  counsel  of  r ecor d,  i ncl udi ng Rat zel  

f or  Zur i ch,  s i gned t he st i pul at i ons.   On Febr uar y 11,  2005,  t he 

cour t  ent er ed bot h or der s.  

¶11 The or der  f or  par t i al  di smi ssal  st at ed " t hat  onl y t he 

def endant s James L.  Smi t h,  Jr .  and Acui t y I nsur ance ar e her eby 

di smi ssed as def endant s i n t he above mat t er  wi t h pr ej udi ce and 

wi t hout  cost s. "   Wi t h r espect  t o Zur i ch and Hanover  as t he 

r emai ni ng def endant s,  Mi l l er ' s Febr uar y 10,  2005 l et t er  t o t he 

cour t  expl ai ned:  

We ar e keepi ng t hi s case open as t o al l  ot her  named 
def endant s.   Ther e ar e pot ent i al l y  ot her  c l ai ms 
i nvol v i ng t hese def endant s and ot her  i ssues of  
[ under i nsur ed mot or i st  i nsur ance] ,  i nsur ance agent  
er r or s and omi ssi ons and/ or  medi cal  mal pr act i ce.   
Thank you.  

¶12 I n November  2005,  t he c i r cui t  cour t  i ssued a not i ce of  

hear i ng set t i ng a schedul i ng conf er ence f or  Januar y 10,  2006.   

The not i ce was di st r i but ed t o Mi l l er ' s counsel ,  Hanover ' s 

counsel  and t o Zur i ch.   The not i ce was not  di st r i but ed t o 

Rat zel ,  and he di d not  at t end t he schedul i ng conf er ence.  

¶13 On Januar y 10,  2006,  t he day of  t he schedul i ng 

conf er ence,  Mi l l er ' s counsel  sent  a l et t er  t o t he c i r cui t  cour t  

i nf or mi ng t he cour t  of  t he st at us of  t he case.   The l et t er  

st at ed:   " Ki ndl y keep t hi s case open f or  f ut ur e pr oceedi ngs,  and 

we wi l l  expect  t o have addi t i onal  mot i ons and/ or  pl eadi ngs i n 
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t he case wi t hi n t he next  coupl e of  mont hs. "   A copy of  t hi s 

l et t er  was sent  t o Mi l l er ' s co- counsel  and Hanover ' s counsel .   

Nei t her  Zur i ch nor  Rat zel  r ecei ved t hi s l et t er .   The j udge made 

t he f ol l owi ng handwr i t t en not at i ons on a copy of  t he Januar y 10,  

2006 l et t er :   " r equest  appr oved, "  whi ch was c i r c l ed,  " pl ease 

advi se"  and " pl ease f i l e. "   A copy of  t he l et t er  wi t h t he 

j udge' s not at i ons was sent  t o Mi l l er ' s co- counsel  and Hanover ' s 

counsel ;  nei t her  Zur i ch nor  Rat zel  r ecei ved a copy.  

¶14 Mi l l er ' s counsel  f i l ed wi t h t he c i r cui t  cour t  a l et t er  

dat ed June 5,  2006,  encl osi ng an amended summons and compl ai nt ,  

whi ch wer e f i l ed on June 7,  2006.   The l et t er  i nf or med t he cour t  

of  t he f ol l owi ng:   

Encl osed i s our  Amended Summons and Compl ai nt  maki ng 
cl ai ms f or  addi t i onal  cover age and/ or  r educi ng cl ause 
i ssues on t hose,  as wel l  as ot her  cont r act ual  and 
ext r a- cont r act ual  c l ai ms f or  damages,  i ncl udi ng bad 
f ai t h.   Two of  t hese i nsur er s ar e new par t i es t o t hi s 
act i on,  and al l  wi l l  be ser ved vi a t hei r  r espect i ve 
r egi st er ed agent s.  

The amended compl ai nt  named Massachuset t s Bay I nsur ance Company 

( Massachuset t s Bay) ,  Zur i ch and Hanover  as def endant s and 

cl ai med,  i nt er  al i a,  t hat  Zur i ch' s commer ci al  aut omobi l e 

i nsur ance pol i cy pr ovi ded Mi l l er ,  as an i nsur ed,  under i nsur ed 

mot or i st  cover age.   Cont r ar y t o t he above- quot ed l et t er ,  t he 

amended compl ai nt  added onl y one new par t y because Zur i ch and 
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Hanover  wer e never  di smi ssed as def endant s. 5  A copy of  t hi s 

l et t er  was sent  t o Mi l l er ' s co- counsel ,  Hanover ' s counsel  and 

Lyons;  nei t her  Rat zel  nor  Zur i ch r ecei ved a copy.  

                                                 
5 At  var i ous t i mes t hr oughout  t hi s pr oceedi ng,  Mi l l er ' s 

counsel  has ar gued t hat  Zur i ch was di smi ssed f r om t he case af t er  
t he wor ker ' s compensat i on c l ai m was r esol ved,  c i t i ng t o an or der  
f or  di smi ssal  and di sbur sement s pur suant  t o Wi s.  St at .  § 102. 29 
ent er ed by t he c i r cui t  cour t  on Januar y 17,  2006.   Thi s or der  
enumer at ed t he same di st r i but i on of  set t l ement  pr oceeds as t he 
cour t ' s  Febr uar y 11,  2005 or der  f or  di sbur sement  of  set t l ement  
pr oceeds and st at ed t hat  " af t er  t he pr ovi s i ons of  t he above 
agr eement  have been ef f ect uat ed,  t he above- ent i t l ed act i on shal l  
be di smi ssed as i t  per t ai ns t o t he def endant s wi t h pr ej udi ce and 
wi t hout  cost s and t hat  an Or der  t o t hat  ef f ect  may be ent er ed 
wi t hout  not i ce. "   At t ached t o t he or der  f or  di smi ssal  i s  a not e 
dat ed Januar y 19,  2006,  whi ch st at es " Case r emai ns open f or  
f ut ur e pr oceedi ngs. "    

Thi s or der  was mi st akenl y ent er ed by t he c i r cui t  cour t  and 
was not  sent  t o t he par t i es or  t o counsel .   I ndeed,  at  t he 
hear i ng on Zur i ch' s mot i on f or  ext ensi on of  t i me t o f i l e i t s 
answer  and Mi l l er ' s mot i on f or  def aul t  j udgment ,  t he f ol l owi ng 
exchange occur r ed:  

 [ Cour t ] :   As I  i ndi cat ed t he ot her  day,  [ t he 
Januar y 17,  2006 or der ]  obvi ousl y was i n er r or  and 
t hat  or der  t hat  di smi ssed Zur i ch wi t h pr ej udi ce i n 
er r or  i s vacat ed.  

.  .  .   

 [ At t or ney Cr ai g Nel son f or  Zur i ch] :   Wi t h r espect  
t o t he Cour t ' s  or der  t hat  t he Januar y 17,  2006,  or der  
i s vacat ed,  do I ——do I  under st and pr oper l y t hat  t hat  
or der  i s vacat ed as of  t oday? 

 [ Cour t ] :   Wel l ,  act ual l y i t  was mi st akenl y 
ent er ed and t he or der  i s an or der  t hat  r eal l y I  v i ew 
as a nul l i t y  s i nce i t  was mi st akenl y ent er ed .  .  .  .  
And I  al so don' t  bel i eve .  .  .  t hat  t hat  or der  was 
ever  pr ovi ded t o ei t her  Mr .  Rat zel  or  Mr .  
Mubar ak[ ,  Mi l l er ' s co- counsel , ]  or  anybody el se f or  
t hat  mat t er .   So I ——and t he r eason t hat  I  say t hat  i s 
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¶15 On June 12,  2006,  t he c i r cui t  cour t  i ssued a not i ce of  

hear i ng set t i ng a schedul i ng conf er ence f or  June 30,  2006.   The 

not i ce was di st r i but ed t o Mi l l er ' s counsel ,  Hanover ' s counsel ,  

Massachuset t s Bay and Zur i ch.   The not i ce was not  di st r i but ed t o 

Rat zel .    

¶16 On June 20,  2006,  Mi l l er  ser ved t he amended summons 

and compl ai nt  on Zur i ch t hr ough i t s r egi st er ed agent ,  St anl ey 

Lowe.   The amended summons and compl ai nt  wer e never  ser ved on 

Rat zel .   On June 22,  2006,  t he amended summons and compl ai nt  was 

f or war ded t o Car ol i ne Fount ai n ( Fount ai n) ,  a Zur i ch empl oyee who 

i s r esponsi bl e f or  r ecei v i ng sui t  paper s f r om Zur i ch' s 

r egi st er ed agent  and f or war di ng t hem t o t he appr opr i at e c l ai m 

handl er .   I n an af f i davi t ,  Fount ai n aver r ed t hat  she mi st akenl y  

bel i eved t he amended summons and compl ai nt  wer e dupl i cat es of  a 

summons and compl ai nt  she had r ecei ved si x days ear l i er ,  whi ch 

she f or war ded t o GAB Robi ns.   The summons and compl ai nt  i nvol ved 

a medi cal  negl i gence l awsui t  t he Mi l l er s commenced i n t he same 

cour t  ar i s i ng out  of  t he same acci dent ,  nami ng Zur i ch as a 

subr ogat ed def endant .   Because Fount ai n bel i eved t he amended 

                                                                                                                                                             
t hat  I  don' t  know t hat  t her e woul d have been anyone 
t hat  woul d have t her ef or e r el i ed on t hat  or der .  

 The ci r cui t  cour t ' s  or der  ent er i ng def aul t  j udgment  agai nst  
Zur i ch conf i r med t he cour t ' s  comment s at  t he hear i ng.   The or der  
st at ed t hat  t he Januar y 17,  2006 or der  f or  di smi ssal  " was not  
di st r i but ed t o counsel  or  t he par t i es[ , ]  .  .  .  was made i n er r or  
and i s vacat ed. "   Gi ven t hat  t he cour t  vacat ed t he Januar y 17,  
2006 or der  di smi ssi ng al l  def endant s f r om t he act i on and t hat  i t  
was not  di st r i but ed t o any of  t he par t i es,  t he or der  does not  
i mpact  our  deci s i on.  
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summons and compl ai nt  had al r eady been pr ocessed,  she di d not  

f or war d t he pl eadi ngs t o GAB Robi ns as she nor mal l y di d.  

¶17 On June 30,  2006,  t he c i r cui t  cour t  i ssued a not i ce of  

hear i ng set t i ng a schedul i ng conf er ence f or  August  28,  2006.   

The not i ce was di st r i but ed t o Mi l l er ' s counsel ,  Hanover ' s 

counsel ,  Massachuset t s Bay and Zur i ch.    

¶18 Hanover  and Massachuset t s Bay,  r epr esent ed by t he same 

counsel ,  t i mel y  answer ed t he amended compl ai nt  on August  4,  

2006.   Because Zur i ch f ai l ed t o t i mel y answer  t he amended 

compl ai nt ,  on Sept ember  1,  2006,  Mi l l er  f i l ed a mot i on f or  

def aul t  j udgment  agai nst  Zur i ch.   A copy of  t hi s  mot i on was sent  

t o Mi l l er ' s co- counsel ,  counsel  f or  Massachuset t s Bay and 

Hanover ,  Zur i ch and Lyons.  

¶19 On Sept ember  21,  2006,  At t or ney Cr ai g Nel son ( Nel son)  

answer ed Mi l l er ' s amended compl ai nt  on behal f  of  Zur i ch.   I n i t s 

answer ,  Zur i ch af f i r mat i vel y al l eged t hat  t he pol i cy i t  i ssued 

t o Gener al  Par t s di d not  i nc l ude any under i nsur ed mot or i st  

cover age.   On Sept ember  26,  2006,  Zur i ch al so f i l ed a mot i on f or  

ext ensi on of  t i me t o answer  Mi l l er ' s amended compl ai nt .   Zur i ch 

mount ed sever al  ar gument s i n suppor t  of  i t s  mot i on.   Fi r st ,  

Zur i ch ar gued t hat  t he amended summons and compl ai nt  wer e 

i mpr oper l y ser ved because,  pur suant  t o Wi s.  St at .  § 801. 14( 2) ,  

ser vi ce must  have been made on Rat zel ,  Zur i ch' s at t or ney of  

r ecor d.   Al t er nat i vel y,  Zur i ch cont ended t hat  i t s " f ai l ur e t o 

act  was t he r esul t  of  excusabl e negl ect , "  c i t i ng Wi s.  St at .  

§ 801. 15( 2) ( a) .   Fi nal l y,  Zur i ch ar gued t hat  t he c i r cui t  cour t  

shoul d deny t he mot i on f or  def aul t  j udgment  because,  i f  gr ant ed,  
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t he cour t  woul d be compel l ed t o r e- open t he j udgment  under  Wi s.  

St at .  § 806. 07( 1) ( a)  and ( h) . 6  I n r esponse,  Mi l l er  f i l ed a 

mot i on t o st r i ke Zur i ch' s answer  t o t he amended compl ai nt .  

¶20 On December  1,  2006,  t he c i r cui t  cour t  deni ed Zur i ch' s 

mot i on f or  ext ensi on of  t i me and gr ant ed Mi l l er ' s mot i on t o 

st r i ke Zur i ch' s answer  and mot i on f or  def aul t  j udgment .   The 

cour t ' s  or der  f or  def aul t  j udgment  agai nst  Zur i ch concl uded t hat  

Mi l l er  " pr oper l y  ser ved t he Amended Summons and Compl ai nt  on 

Zur i ch pur suant  t o Wi s.  St at .  § 801. 14 and Wi sconsi n Law on i t s 

r egi st er ed agent ,  al t hough At t or ney Rat zel  r emai ned as counsel  

of  r ecor d f or  Zur i ch. "   The ci r cui t  cour t  f ur t her  concl uded t hat  

Zur i ch' s f ai l ur e t o t i mel y answer  was not  t he r esul t  of  

excusabl e negl ect ,  but  di d not  addr ess whet her  " [ a] ny ot her  

r easons j ust i f [ i ed]  r el i ef "  f r om t he def aul t  j udgment ,  Wi s.  

St at .  § 806. 07( 1) ( h) .    

¶21 Zur i ch f i l ed a pet i t i on seeki ng l eave t o appeal  t he 

c i r cui t  cour t ' s  non- f i nal  or der  f or  def aul t  j udgment  agai nst  i t .   

The cour t  of  appeal s deni ed Zur i ch' s pet i t i on.  

                                                 
6 Wi sconsi n St at .  § 806. 07( 1)  pr ovi des i n r el evant  par t :  

On mot i on and upon such t er ms as ar e j ust ,  t he cour t ,  
subj ect  t o subs.  ( 2)  and ( 3) ,  may r el i eve a par t y or  
l egal  r epr esent at i ve f r om a j udgment ,  or der  or  
st i pul at i on f or  t he f ol l owi ng r easons:  

 ( a)  Mi st ake,  i nadver t ence,  sur pr i se,  or  excusabl e 
negl ect ;  

.  .  .   

 ( h)  Any ot her  r easons j ust i f y i ng r el i ef  f r om t he 
oper at i on of  t he j udgment .  
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¶22 Zur i ch moved t he ci r cui t  cour t  f or  r econsi der at i on.   

I n suppor t  of  i t s  mot i on,  Zur i ch submi t t ed an af f i davi t  of  

Nel son,  whi ch at t ached 18 document s,  i ncl udi ng cor r espondence 

and pl eadi ngs,  not  sent  t o or  ser ved on Rat zel .   Mor eover ,  

Nel son aver r ed t hat  af t er  consul t i ng wi t h t he Monr oe Count y 

Cl er k of  Cour t ' s of f i ce,  " i t  appear s t hat  At t or ney Rat zel  was 

nei t her  added t o [ nor ]  del et ed f r om t he CCAP syst em,  as counsel  

of  r ecor d f or  Zur i ch,  at  any t i me bef or e December  22,  2006. "   

At t ached t o t he af f i davi t  was a copy of  a CCAP ent r y f or  t hi s 

pr oceedi ng l i s t i ng al l  at t or neys of  r ecor d,  f or  al l  pr esent  and 

di smi ssed par t i es,  except  Rat zel . 7  The ci r cui t  cour t  deni ed 

Zur i ch' s mot i on.  

¶23 Zur i ch agai n pet i t i oned t he cour t  of  appeal s seeki ng 

l eave t o appeal  t he c i r cui t  cour t ' s  non- f i nal  or der  denyi ng 

Zur i ch' s mot i on f or  r econsi der at i on,  or ,  al t er nat i vel y,  a 

super vi sor y wr i t  of  mandamus di r ect i ng t he c i r cui t  cour t  t o 

gr ant  i t s r econsi der at i on mot i on.   The cour t  of  appeal s deni ed 

bot h pet i t i ons.  

                                                 
7 A sear ch of  t he CCAP dat abase on June 1,  2010,  l i s t s 

Rat zel  as an at t or ney f or  Zur i ch.   CCAP i ndi cat es t hat  Rat zel  
ent er ed t he act i on as Zur i ch' s at t or ney on December  22,  2006,  
and wi t hdr ew on November  26,  2007.   CCAP l i st s Cr ai g Nel son as 
Zur i ch' s at t or ney and i ndi cat es he ent er ed t he act i on on 
Sept ember  22,  2006.   No at t or ney f or  Zur i ch i s l i s t ed pr i or  t o 
Sept ember  22,  2006.   See Wi sconsi n Ci r cui t  Cour t  Access,  
ht t p: / / wcca. wi cour t s. gov/ si mpl eCaseSear ch. xsl  ( sel ect  " Monr oe 
Count y"  f r om dr op down menu,  ent er  2004CV212 i n " case number "  
box and cl i ck " sear ch" )  ( l ast  v i s i t ed June 23,  2010) .  



No.  2008AP1494   

 

13 
 

¶24 Zur i ch t hen moved f or  r el i ef  f r om t he def aul t  j udgment  

pur suant  t o Wi s.  St at .  § 806. 07( 1) ( h) ,  whi ch t he ci r cui t  cour t  

deni ed.    

¶25 Af t er  ext ensi ve di scover y,  t he c i r cui t  cour t  conduct ed 

a hear i ng on damages.   The ci r cui t  cour t  awar ded $9, 666, 314. 98 

pl us cost s t o Mi l l er .   The cour t  t hen i ssued an or der  l i mi t i ng 

t he amount  awar ded at  t he damages hear i ng t o $2 mi l l i on pl us 

cost s because Mi l l er ' s amended compl ai nt  sought  $2 mi l l i on i n 

under i nsur ed mot or i st  cover age and pr or at i ng t he damages bet ween 

each of  t he pl ai nt i f f s.  

¶26 Zur i ch appeal ed t he ci r cui t  cour t ' s  or der  gr ant i ng 

def aul t  j udgment ,  denyi ng i t  r el i ef  f r om t he j udgment  and t he 

damages awar d.   Mi l l er  v.  Hanover  I ns.  Co. ,  No.  2008AP1494,  

unpubl i shed sl i p op. ,  ¶13 ( Wi s.  Ct .  App.  Jul y 30,  2009) .   Mi l l er  

cr oss- appeal ed f r om t he ci r cui t  cour t ' s  or der  l i mi t i ng i t s 

damages t o $2 mi l l i on and pr or at i ng t he damage awar d.   I d.  

¶27 Regar di ng Zur i ch' s appeal ,  t he cour t  of  appeal s 

concl uded t hat  t he c i r cui t  cour t  pr oper l y gr ant ed def aul t  

j udgment  t o Mi l l er  and pr oper l y deni ed r el i ef  f r om t he j udgment .   

I d. ,  ¶3.   On Mi l l er ' s cr oss- appeal ,  t he cour t  of  appeal s 

concl uded t hat  because Mi l l er ' s amended compl ai nt  al l eged 

Zur i ch' s pol i cy l i mi t  was $2 mi l l i on,  Mi l l er  i s  l i mi t ed t o 

r ecover i ng t hat  amount .   I d. ,  ¶44.   The cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  or der  pr or at i ng t he damages awar d.   

I d. ,  ¶46.  

¶28 Zur i ch pet i t i oned f or  r evi ew,  and Mi l l er  cr oss-

pet i t i oned.   We gr ant ed r evi ew and now r ever se.  
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I I .   BACKGROUND 

A.   St andar d of  Revi ew 

¶29 " Whet her  t o gr ant  r el i ef  f r om j udgment  under  Wi s.  

St at .  § 806. 07( 1) ( h)  i s a deci s i on wi t hi n t he di scr et i on of  t he 

c i r cui t  cour t , "  whi ch we r evi ew under  t he er r oneous exer ci se of  

di scr et i on st andar d.   Sukal a v.  Her i t age Mut .  I ns.  Co. ,  2005 WI  

83,  ¶8,  282 Wi s.  2d 46,  698 N. W. 2d 610 ( c i t i ng Fr anke v.  Fr anke,  

2004 WI  8,  ¶54,  268 Wi s.  2d 360,  674 N. W. 2d 832) .   " A c i r cui t  

cour t  does not  er r oneousl y exer ci se i t s di scr et i on i f  i t s  

deci s i on i s based on t he f act s of  r ecor d and on t he appl i cat i on 

of  a cor r ect  l egal  st andar d. "   Lar r y v.  Har r i s,  2008 WI  81,  ¶15,  

311 Wi s.  2d 326,  752 N. W. 2d 279 ( c i t i ng Har t ung v.  Har t ung,  102 

Wi s.  2d 58,  66,  306 N. W. 2d 16 ( 1981) ) .    

¶30 " We wi l l  not  r ever se a di scr et i onar y det er mi nat i on by 

t he [ c i r cui t ]  cour t  i f  t he r ecor d shows t hat  di scr et i on was i n 

f act  exer ci sed and we can per cei ve a r easonabl e basi s f or  t he 

cour t ' s  deci s i on. "   Sukal a,  282 Wi s.  2d 46,  ¶8 ( f ur t her  

quot at i on omi t t ed) .   We gener al l y l ook f or  r easons t o sust ai n a 

c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on.   I d.   However ,  

wher e t he ci r cui t  cour t  set s f or t h no r easons or  i nadequat e 

r easons f or  i t s  deci s i on,  we wi l l  i ndependent l y r evi ew t he 

r ecor d t o det er mi ne whet her  t he c i r cui t  cour t  pr oper l y exer ci sed 

i t s di scr et i on and whet her  t he f act s pr ovi de suppor t  f or  t he 

cour t ' s  deci s i on.   Connor  v.  Connor ,  2001 WI  49,  ¶38,  243 

Wi s.  2d 279,  627 N. W. 2d 182.  
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B.   Gener al  Pr i nci pl es of  Wi s.  St at .  § 806. 07( 1) ( h)  

¶31 A ci r cui t  cour t ' s  aut hor i t y t o vacat e a def aul t  

j udgment  der i ves f r om Wi s.  St at .  § 806. 07.   Lar r y,  311 Wi s.  2d 

326,  ¶17.   " Sect i on 806. 07( 1)  l i s t s condi t i ons under  whi ch a 

c i r cui t  cour t  may exer ci se i t s  di scr et i on and open a def aul t  

j udgment . "   I d.   I n exer ci s i ng i t s di scr et i on i n deci di ng 

whet her  t o vacat e a def aul t  j udgment ,  t he c i r cui t  cour t  must  be 

cogni zant  of  t hr ee gener al  consi der at i ons.   Dugenske v.  

Dugenske,  80 Wi s.  2d 64,  68,  257 N. W. 2d 865 ( 1977) .   Fi r st ,  

§ 806. 07( 1)  i s r emedi al  i n nat ur e and shoul d be l i ber al l y 

const r ued.   See i d. 8  Second,  " t he l aw pr ef er s,  whenever  

r easonabl y possi bl e,  t o af f or d l i t i gant s a day i n cour t  and a 

t r i al  on t he i ssues. "   I d.   Thi r d,  " def aul t  j udgment s ar e 

r egar ded wi t h par t i cul ar  di sf avor . "   I d.   I ndeed,  on t hi s l ast  

poi nt  we have st at ed t hat  " def aul t  j udgment  i s t he ul t i mat e 

sanct i on. "   Spl i t  Rock Har dwoods,  I nc.  v.  Lumber  Li qui dat or s,  

I nc. ,  2002 WI  66,  ¶64,  253 Wi s.  2d 238,  646 N. W. 2d 19.   

Consequent l y,  def aul t  j udgment s ought  t o at t r act  c l ose scr ut i ny 

on appel l at e r evi ew.   I d.  

¶32 Par agr aphs ( a) –( g)  descr i be speci f i c  c i r cumst ances f or  

whi ch r el i ef  may be gr ant ed;  par a.  ( h)  " i s a ' cat ch- al l '  

pr ovi s i on al l owi ng r el i ef  f r om j udgment  f or  ' any ot her  r easons 

j ust i f y i ng r el i ef . ' "   Sukal a,  282 Wi s.  2d 46,  ¶9.   I n t he 

                                                 
8 Dugenske v.  Dugenske ci t es t o Wi s.  St at .  § 269. 46,  whi ch 

was " r epl aced by sect i on 806. 07,  St at s. ,  [ and]  cont ai ns a 
s i mi l ar  pr ovi s i on f or  r el i ef  f r om j udgment s. "   Dugenske,  80 
Wi s.  2d 64,  67 & n. 1,  257 N. W. 2d 865 ( 1977) .  
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i nst ant  act i on,  Zur i ch cont ends t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n r ef usi ng t o open t he 

def aul t  j udgment  under  Wi s.  St at .  § 806. 07( 1) ( h) .  

¶33 " Par agr aph ( 1) ( h)  ' gi ves t he t r i al  cour t  br oad 

di scr et i onar y aut hor i t y and i nvokes t he pur e equi t y power  of  t he 

cour t . ' "   I d.  ( quot i ng Mul l en v.  Cool ong,  153 Wi s.  2d 401,  407,  

451 N. W. 2d 412 ( 1990) ) .   Par a.  ( 1) ( h)  " i s t o be l i ber al l y 

const r ued t o pr ovi de r el i ef  f r om a j udgment  whenever  appr opr i at e 

t o accompl i sh j ust i ce. "   Shanee Y.  v.  Ronni e J. ,  2004 WI  App 58,  

¶11,  271 Wi s.  2d 242,  677 N. W. 2d 684.   However ,  t he cour t  shoul d 

not  i nt er pr et  par a.  ( 1) ( h)  so br oadl y as t o er ode t he concept  of  

f i nal i t y,  nor  shoul d i t  i nt er pr et  i t  so nar r owl y t hat  i t  no 

l onger  pr ovi des r el i ef  f or  t r ul y  deser vi ng cl ai mant s.   St at e ex 

r el .  M. L. B.  v.  D. G. H. ,  122 Wi s.  2d 536,  552,  363 N. W. 2d 419 

( 1985) .   " I n shor t ,  we bal ance t he compet i ng val ues of  f i nal i t y 

and f ai r ness"  i n deci di ng t he mot i on.   Connor ,  243 Wi s.  2d 279,  

¶27.  

¶34 " To det er mi ne whet her  a par t y i s ent i t l ed t o r evi ew 

under  Wi s.  St at .  § 806. 07( 1) ( h) ,  t he c i r cui t  cour t  shoul d 

exami ne t he al l egat i ons accompanyi ng t he mot i on wi t h t he 

assumpt i on t hat  al l  asser t i ons cont ai ned t her ei n ar e t r ue. "   

Sukal a,  282 Wi s.  2d 46,  ¶10 ( c i t i ng M. L. B. ,  122 Wi s.  2d at  553) .   

I f  t he f act s  al l eged const i t ut e ext r aor di nar y c i r cumst ances such 

t hat  r el i ef  may be war r ant ed under  par a.  ( 1) ( h) ,  a hear i ng must  

be hel d on t he t r ut h of  t he al l egat i ons.   I d.   Af t er  det er mi ni ng 

t he t r ut h of  t he al l egat i ons and consi der i ng any ot her  f act or s 

bear i ng on t he equi t i es of  t he case,  t he c i r cui t  cour t  exer ci ses 
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i t s di scr et i on t o deci de whet her  t o gr ant  r el i ef  f r om t he 

j udgment ,  or der  or  st i pul at i on.   I d.   The par t y seeki ng r el i ef  

bear s t he bur den t o pr ove t hat  ext r aor di nar y c i r cumst ances 

exi st .   I d. ,  ¶12 ( c i t i ng Connor ,  243 Wi s.  2d 279,  ¶28) .  

¶35 A cour t  appr opr i at el y gr ant s r el i ef  f r om a def aul t  

j udgment  under  par a.  ( 1) ( h)  when ext r aor di nar y c i r cumst ances ar e 

pr esent  j ust i f y i ng r el i ef  i n t he i nt er est  of  j ust i ce.   M. L. B. ,  

122 Wi s.  2d at  553.   " [ E] xt r aor di nar y c i r cumst ances ar e t hose 

wher e ' t he sanct i t y of  t he f i nal  j udgment  i s out wei ghed by t he 

i ncessant  command of  t he cour t ' s consci ence t hat  j ust i ce be done 

i n l i ght  of  al l  t he f act s. ' "   Sukal a,  282 Wi s.  2d 46,  ¶12 

( quot i ng Mogged v.  Mogged,  2000 WI  App 39,  ¶13,  233 Wi s.  2d 90,  

607 N. W. 2d 662)  ( f ur t her  i nt er nal  quot at i ons and ci t at i ons 

omi t t ed) .  

¶36 I n exer ci s i ng i t s di scr et i on i n det er mi ni ng whet her  i t  

shoul d gr ant  r el i ef  f r om a j udgment ,  t he c i r cui t  cour t  " must  

consi der  a wi de r ange of  f act or s"  i n det er mi ni ng whet her  

ext r aor di nar y c i r cumst ances ar e pr esent ,  al ways keepi ng i n mi nd 

t he compet i ng i nt er est s of  f i nal i t y of  j udgment s and f ai r ness i n 

t he r esol ut i on of  t he di sput e.   M. L. B. ,  122 Wi s.  2d at  552;  

Sukal a,  282 Wi s.  2d 46,  ¶11.   We have expl ai ned t hat  t hese 

f act or s i ncl ude,  but  ar e not  l i mi t ed t o,  t he f ol l owi ng:  

" whet her  t he j udgment  was t he r esul t  of  t he 
consci ent i ous,  del i ber at e and wel l - i nf or med choi ce of  
t he c l ai mant ;  whet her  t he c l ai mant  r ecei ved t he 
ef f ect i ve assi st ance of  counsel ;  whet her  r el i ef  i s  
sought  f r om a j udgment  i n whi ch t her e has been no 
j udi c i al  consi der at i on of  t he mer i t s and t he i nt er est  
of  deci di ng t he par t i cul ar  case on t he mer i t s 
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out wei ghs t he f i nal i t y of  j udgment s;  whet her  t her e i s  
a mer i t or i ous def ense t o t he c l ai m;  and whet her  t her e 
ar e i nt er veni ng ci r cumst ances maki ng i t  i nequi t abl e t o 
gr ant  r el i ef . "  

Sukal a,  282 Wi s.  2d 46,  ¶11 ( quot i ng M. L. B. ,  122 Wi s.  2d at  552–

53) .    

C.   Appl i cat i on of  Wi s.  St at .  § 806. 07( 1) ( h)  

¶37 Zur i ch ar gues t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n denyi ng i t s mot i on f or  r el i ef  f r om 

t he def aul t  j udgment  pur suant  t o Wi s.  St at .  § 806. 07( 1) ( h) .   We 

agr ee.  

¶38 The ci r cui t  cour t  hel d a hear i ng on Zur i ch' s mot i on 

f or  r el i ef  f r om def aul t  j udgment .   I n denyi ng Zur i ch' s mot i on,  

t he c i r cui t  cour t  di d not  i dent i f y t he equi t abl e bal ance i t  was 

t o appl y or  t he r el evant  f act or s i t  was t o consi der  when 

deci di ng a mot i on under  Wi s.  St at .  § 806. 07( 1) ( h) .   The ci r cui t  

cour t  r ei t er at ed i t s i nt er pr et at i on of  Wi s.  St at .  § 801. 14( 2)  

and t hat ,  i n i t s v i ew,  Mi l l er  pr oper l y ser ved t he amended 

summons and compl ai nt  on Zur i ch.   The ext ent  of  t he c i r cui t  

cour t ' s  consi der at i on of  equi t abl e pr i nci pl es was as f ol l ows:  

 [ Cour t ] :   I  bel i eve t hat  when t he def aul t  
j udgment  was gr ant ed t o t he pl ai nt i f f  t hat  t he l aw 
sai d t o me t hat  I  have t o t ake t he aver ment s i n t he 
compl ai nt  as bei ng cor r ect ;  and al t hough t her e i s a 
c l ai m t hat  t hi s i s not  somet hi ng t hat  i s done i n t he 
i nt er est  of  j ust i ce,  I ' m awar e t hat  t her e i s at  l east  
one ot her  case wher e t he cover age i ssue,  al t hough 
t her e was some cover age,  was not  an i ssue t hat  t he 
Cour t  t hen was abl e t o deal  wi t h.  

 And I  bel i eve under  t he c i r cumst ances t hat  t he 
unf or t unat e f ai l ur e t o r espond t o t he amended summons 
and compl ai nt  br i ngs us wher e we ar e t oday.   I ' m goi ng 
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t o deny t he mot i on f or  r el i ef  as has been r equest ed by 
Zur i ch.  

¶39 Zur i ch ar gues t hat  t he c i r cui t  cour t  f ai l ed t o 

consi der  t he appr opr i at e f act or s i n det er mi ni ng whet her  

ext r aor di nar y c i r cumst ances ar e pr esent  t hat  j ust i f y vacat i ng 

t he def aul t  j udgment .   Zur i ch ar gues t hat  t he c i r cui t  cour t  was 

r equi r ed t o consi der  a " wi de r ange of  f act or s, "  i ncl udi ng t he 

f i ve " i nt er est  of  j ust i ce"  f act or s set  f or t h i n M. L. B.   See 

supr a ¶36.   As such,  Zur i ch ur ges us t o engage i n an i ndependent  

r evi ew of  t he r ecor d t o det er mi ne whet her  r el i ef  f r om t he 

def aul t  j udgment  was appr opr i at e.  

¶40 Conver sel y,  i n i t s br i ef  t o t hi s cour t ,  Mi l l er  ar gued 

t hat  " t he f i ve- f act or  i nt er est s  of  j ust i ce t est  .  .  .  i s  not  

cont r ol l i ng i n t he cont ext  of  a def aul t  j udgment . "   Ci t i ng 

Est at e of  Ot t o v.  Physi c i ans I nsur ance Co.  of  Wi sconsi n,  2008 WI  

78,  311 Wi s.  2d 84,  751 N. W. 2d 805,  and Hedt cke v.  Sent r y 

I nsur ance Co. ,  109 Wi s.  2d 461,  326 N. W. 2d 727 ( 1982) ,  Mi l l er  

cont ends t hat  i n t he cont ext  of  def aul t  j udgment s,  t he c i r cui t  

cour t  need onl y consi der  t he i nt er est  of  j ust i ce f act or s upon a 

f i ndi ng of  excusabl e negl ect .   I n Mi l l er ' s v i ew,  because t he 

ci r cui t  cour t  f ound t hat  Zur i ch' s f ai l ur e t o answer  was not  t he 

r esul t  of  excusabl e negl ect ,  " [ b] ased on Ot t o,  no f ur t her  

anal ysi s of  t he i nt er est s of  j ust i ce was necessar y or  pr oper . "   

We di sagr ee.    

¶41 We concl ude t hat  M. L. B. ,  and subsequent  cases,  

unambi guousl y est abl i sh t hat  a c i r cui t  cour t  i s  t o consi der  t he 

f i ve i nt er est  of  j ust i ce f act or s i n det er mi ni ng whet her  
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ext r aor di nar y c i r cumst ances ar e pr esent  under  Wi s.  St at .  

§ 806. 07( 1) ( h)  such t hat  r el i ef  f r om a j udgment ,  i ncl udi ng a 

def aul t  j udgment ,  i s  appr opr i at e.   M. L. B. ,  122 Wi s.  2d at  552–

53;  see Connor ,  243 Wi s.  2d 279,  ¶41 ( appl y i ng t he f i ve i nt er est  

of  j ust i ce f act or s t o det er mi ne whet her  t he c i r cui t  cour t  

pr oper l y exer ci sed i t s di scr et i on i n denyi ng r el i ef  f r om def aul t  

j udgment  under  par a.  ( 1) ( h) ) ;  Johns v.  Cnt y.  of  Onei da,  201 

Wi s.  2d 600,  607–08,  549 N. W. 2d 269 ( Ct .  App.  1996)  ( same) .   A 

f i ndi ng of  excusabl e negl ect  i s  not  r equi r ed under  t he 

ext r aor di nar y c i r cumst ances t est  t o obt ai n r el i ef  f r om a def aul t  

j udgment  under  par a.  ( 1) ( h) .   See gener al l y M. L. B. ,  122 Wi s.  2d 

536.   We so concl ude f or  sever al  r easons.   

¶42 Fi r st ,  Mi l l er ' s r el i ance on Ot t o and Hedt cke i s 

mi spl aced.   Bot h cases i nvol ved a mot i on t o enl ar ge t i me under  

Wi s.  St at .  § 801. 15( 2) ( a) .   Ot t o,  311 Wi s.  2d 84,  ¶¶23,  111–20;  

Hedt cke,  109 Wi s.  2d at  467.   Sect i on 801. 15( 2) ( a)  pr ovi des t hat  

t he cour t  may,  on mot i on,  or der  a per i od of  t i me enl ar ged.   " I f  

t he mot i on i s made af t er  t he expi r at i on of  t he speci f i ed t i me,  

i t  shal l  not  be gr ant ed unl ess t he cour t  f i nds t hat  t he f ai l ur e 

t o act  was t he r esul t  of  excusabl e negl ect . "   § 801. 15( 2) ( a)  

( emphasi s added) .    

¶43 Mi l l er  i s  cor r ect  i n poi nt i ng out  t hat  bot h Ot t o and 

Hedt cke st at e t hat  a mot i on t o enl ar ge t i me may be gr ant ed i f  

t he c i r cui t  cour t  makes a f i ndi ng of  excusabl e negl ect  " ' and i f  

t he i nt er est s of  j ust i ce woul d be ser ved by t he enl ar gement  of  

t i me. ' "   Ot t o,  311 Wi s.  2d 84,  ¶114 ( quot i ng Hedt cke,  109 

Wi s.  2d at  468) .   The r equi r ement  t hat  t he c i r cui t  cour t  make a 
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f i ndi ng of  excusabl e negl ect  i n or der  t o gr ant  a mot i on t o 

enl ar ge t i me af t er  t he expi r at i on of  t he speci f i ed t i me i s 

der i ved f r om t he pl ai n l anguage of  Wi s.  St at .  § 801. 15( 2) ( a) .   

However ,  § 801. 15( 2) ( a)  i s not  r el evant  her e because we ar e not  

deci di ng whet her  t he c i r cui t  cour t  pr oper l y deni ed Zur i ch' s 

mot i on t o enl ar ge t i me.  

¶44 By cont r ast ,  Wi s.  St at .  § 806. 07( 1) ( h) ,  t he st at ut e on 

whi ch Zur i ch r el i es f or  r el i ef  f r om t he def aul t  j udgment ,  does 

not  by i t s pl ai n l anguage r equi r e a f i ndi ng of  excusabl e 

negl ect .   We f ur t her  not e t hat  because § 806. 07( 1) ( a)  per mi t s 

r el i ef  on a f i ndi ng of  " excusabl e negl ect , "  r equi r i ng a f i ndi ng 

of  excusabl e negl ect  under  § 806. 07( 1) ( h)  woul d r ender  a por t i on 

of  par a.  ( 1) ( a)  sur pl usage.   See St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( " St at ut or y l anguage i s r ead wher e possi bl e t o gi ve 

r easonabl e ef f ect  t o ever y wor d,  i n or der  t o avoi d 

sur pl usage. " ) .  

¶45 Johns suppor t s our  v i ew t hat  a f i ndi ng of  excusabl e 

negl ect  i s  not  r equi r ed f or  a cour t  t o gr ant  r el i ef  under  Wi s.  

St at .  § 806. 07( 1) ( h) .   I n Johns,  t he cour t  of  appeal s was asked 

t o det er mi ne whet her  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  

di scr et i on when i t  deni ed t he Johns'  mot i on f or  def aul t  j udgment  

agai nst  t he Count y f or  i t s  f ai l ur e t o t i mel y answer  t he 

compl ai nt .   Johns,  201 Wi s.  2d at  602.   " Johns cont end[ ed]  t hat  

upon a showi ng of  a f ai l ur e t o answer  wi t hi n t he st at ut or y 

per i od t he cour t  i s  compel l ed t o gr ant  a def aul t  j udgment  unl ess 

t he answer i ng par t y can demonst r at e excusabl e negl ect ,  c i t i ng 
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Hedt cke,  109 Wi s.  2d 461,  and Mar t i n v.  Gr i f f i n,  117 Wi s.  2d 

438,  344 N. W. 2d 206 ( Ct .  App.  1984) . " 9  Johns,  201 Wi s.  2d at  

604–05.   I n r ej ect i ng t hi s ar gument ,  t he cour t  of  appeal s not ed 

t hat  " t he [ c i r cui t ]  cour t  deni ed t he def aul t  j udgment  because i t  

det er mi ned t hat ,  i f  gr ant ed,  t he cour t  woul d subsequent l y r eopen 

t he j udgment  based on t he exi st ence of  ext r aor di nar y 

c i r cumst ances under  [ Wi s.  St at . ]  § 806. 07( 1) ( h) . "   I d.  at  606.   

I t  expl ai ned:   

The [ c i r cui t ]  cour t  t her ef or e consi der ed whet her  i t  
woul d r eopen a def aul t  j udgment  based on § 806. 07,  and 
not  whet her  t he unt i mel y answer  was t he r esul t  of  
excusabl e negl ect .   Ther ef or e,  we concl ude t hat  
Hedt cke and Mar t i n ar e i napposi t e t o t he i ssues bef or e 
us because t hey deal  wi t h excusabl e negl ect  and not  
whet her  a [ c i r cui t ]  cour t  coul d pr oper l y deny a 
def aul t  j udgment  i f  i t  det er mi ned such a j udgment  
woul d be r eopened under  § 806. 07.  

¶46 Fi nal l y,  Mi l l er  ar gues t hat  " [ t ] he f i ve- f act or  t est ,  

however ,  does not  compor t  wi t h def aul t  j udgment s.   I f  a 

def aul t i ng par t y can i nvoke t he f i ve- f act or  t est ,  most  of  t he 

f act or s ar e sat i sf i ed s i mpl y  because t he i ssue was never  

j oi ned. "   We agr ee wi t h Mi l l er ' s assessment  t hat  many of  t he 

f act or s wi l l  wei gh i n f avor  of  a par t y seeki ng r el i ef  f r om a 

def aul t  j udgment  ent er ed f or  f ai l ur e t o t i mel y answer .   However ,  

we do not  agr ee t hat  t hi s suppor t s t he ar gument  t hat  t he 

i nt er est  of  j ust i ce f act or s shoul d not  be appl i ed when a par t y 

                                                 
9 Mar t i n v.  Gr i f f i n,  117 Wi s.  2d 438,  442,  344 N. W. 2d 206 

( Ct .  App.  1984) ,  c i t i ng Hedt cke v.  Sent r y I nsur ance Co. ,  109 
Wi s.  2d 461,  468,  326 N. W. 2d 727 ( 1982) ,  det er mi ned whet her  t he 
def endant ' s " f ai l ur e t o answer  was t he r esul t  of  excusabl e 
negl ect . "  
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seeks r el i ef  f r om a def aul t  j udgment ;  r at her ,  t hi s i s consi st ent  

wi t h our  st at ed pol i cy t hat  def aul t  j udgment s ar e " t he ul t i mat e 

sanct i on"  and t hat  we r egar d t hem " wi t h par t i cul ar  di sf avor . "   

Spl i t  Rock,  253 Wi s.  2d 238,  ¶64;  Dugenske,  80 Wi s.  2d at  68.  

¶47 We concl ude t hat  t he c i r cui t  cour t  set  f or t h 

i nadequat e r easons f or  i t s deci s i on at  t he mot i on hear i ng.   As 

such,  we wi l l  i ndependent l y r evi ew t he r ecor d t o det er mi ne 

whet her  t her e i s a basi s f or  t he pr oper  exer ci se of  di scr et i on,  

i ncl udi ng whet her  t he r ecor d pr ovi des a r easonabl e basi s f or  t he 

cour t ' s  deci s i on.   See Connor ,  243 Wi s.  2d 279,  ¶38.  

¶48 I n so doi ng,  we concl ude t hat  based on t he r ecor d i n 

t hi s case,  t he c i r cui t  cour t ' s  deci s i on was not  r easonabl e i n 

l i ght  of  t he ext r aor di nar y c i r cumst ances pr esent  i n t hi s case 

and t he numer ous er r or s,  pr ocedur al  and ot her wi se,  t hat  wer e 

gener at ed i n par t  by pl ai nt i f f ' s  counsel  and t he ci r cui t  cour t  

per sonnel  who wer e r esponsi bl e f or  l i s t i ng Rat zel  as Zur i ch' s 

at t or ney of  r ecor d i nt o t he CCAP syst em,  see supr a ¶22 & not e 7.   

Accor di ngl y,  we concl ude,  f or  t he r easons t hat  f ol l ow,  t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

deni ed Zur i ch' s mot i on f or  r el i ef  f r om t he def aul t  j udgment .    

¶49 We begi n our  di scussi on by appl y i ng each of  t he f i ve 

i nt er est  of  j ust i ce f act or s t o t he f act s of  t hi s  case.   Fi r st ,  

we l ook t o " whet her  t he j udgment  was t he r esul t  of  t he 

consci ent i ous,  del i ber at e and wel l - i nf or med choi ce of  t he 

c l ai mant . "   Sukal a,  282 Wi s.  2d 46,  ¶11 ( quot i ng M. L. B. ,  122 

Wi s.  2d at  552) .    
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¶50 I n Al l st at e I nsur ance Co.  v.  Br unswi ck Cor p. ,  t he 

c i r cui t  cour t  ent er ed st i pul at ed decl ar at or y j udgment s 

di smi ssi ng t wo i nsur ance compani es f r om t he under l y i ng act i on 

because under  t hen- exi st i ng l aw,  t hei r  pol i c i es di d not  pr ovi de 

cover age f or  t he c l ai ms asser t ed.   Al l st at e,  2007 WI  App 221,  

¶2,  305 Wi s.  2d 400,  740 N. W. 2d 888.   Thr ee year s l at er ,  we 

over r ul ed t he l aw t he par t i es r el i ed on i n st i pul at i ng t o t he 

decl ar at or y j udgment s.   I d. ,  ¶3.   Br unswi ck sought  r el i ef  f r om 

t he j udgment s under  Wi s.  St at .  § 806. 07( 1) ( h) ,  whi ch t he ci r cui t  

cour t  deni ed.   I d.   I n af f i r mi ng t he ci r cui t  cour t ' s  deci s i on,  

t he cour t  of  appeal s anal yzed t he i nt er est  of  j ust i ce f act or s.   

I d. ,  ¶¶7–15.   Appl y i ng t he f i r st  f act or ,  t he cour t  not ed t hat  

Br unswi ck was pr esent ed wi t h t he i ssue of  a decl ar at or y j udgment  

t o det er mi ne whet her  t he pol i c i es pr ovi ded cover age and,  upon 

consi der at i on,  Br unswi ck chose t o concede t hat  i t  coul d not  

def end agai nst  t he cover age quest i ons.   I d. ,  ¶9.   As such,  t he 

st i pul at i ons wer e t he pr oduct  of  a del i ber at e,  wel l - i nf or med 

choi ce.   See i d.  

¶51 By cont r ast ,  t he def aul t  j udgment  i n t hi s case was not  

an i ssue pr esent ed t o and consi der ed by Zur i ch.   The def aul t  

j udgment  was not  af f i r mat i vel y  or  vol unt ar i l y  ent er ed i nt o;  

r at her ,  i t  was t he r esul t  of  a col l ect i on of  pr ocedur al  

i r r egul ar i t i es and Zur i ch' s i nact i on.   I t  i s  di f f i cul t  t o 

i magi ne a s i t uat i on i n whi ch a def endant  woul d wel come a def aul t  

j udgment ,  especi al l y when $2 mi l l i on i s at  st ake.   Zur i ch ar gued 

t hat  t he def aul t  j udgment  occur r ed t hr ough no f aul t  of  i t s  own.   

Zur i ch cont ends t hat  Mi l l er ' s and t he cour t ' s  f ai l ur e t o i nf or m 



No.  2008AP1494   

 

25 
 

Zur i ch' s counsel  of  r ecor d of  pr oceedi ngs,  cor r espondence and 

pl eadi ngs cont r i but ed t o t he def aul t  j udgment .    

¶52 Addi t i onal l y,  Zur i ch answer ed t he amended compl ai nt  17 

days af t er  i t  r ecei ved a copy of  Mi l l er ' s mot i on f or  def aul t  

j udgment .   Thr oughout  t he pr oceedi ngs,  Zur i ch v i gor ousl y 

def ended agai nst  t he def aul t  j udgment ,  i ncl udi ng f i l i ng t wo 

pet i t i ons i n t he cour t  of  appeal s seeki ng l eave t o appeal  t he 

cour t ' s  non- f i nal  or der s and a pet i t i on f or  a super vi sor y wr i t  

of  mandamus.   The r ecor d demonst r at es t hat  Zur i ch' s f ai l ur e t o 

t i mel y answer  t he amended compl ai nt  was not  a del i ber at e,  wel l -

i nf or med choi ce.   Accor di ngl y,  t hi s f act or  wei ghs i n Zur i ch' s 

f avor .  

¶53 Next ,  we t ur n t o whet her  Zur i ch r ecei ved t he ef f ect i ve 

assi st ance of  counsel .   Sukal a,  282 Wi s.  2d 46,  ¶11.   Ther e was 

a di sput e as t o whet her  Rat zel  was counsel  of  r ecor d f or  Zur i ch 

on t he under i nsur ed mot or i st  cover age cl ai m i n l i ght  of  hi s 

l et t er  t o Mi l l er ' s counsel  t hat  he r epr esent ed Zur i ch onl y wi t h 

r espect  t o t he wor ker ' s compensat i on c l ai m,  or  whet her  hi s  

r epr esent at i on mi ght  ext end t o any subsequent  c l ai ms. 10  The 

                                                 
10 We do not  agr ee wi t h t he concur r ence' s asser t i on t hat  

Rat zel  pr obabl y  coul d not  have r epr esent ed Zur i ch on i t s 
under i nsur ed mot or i st  c l ai m because he f aced a conf l i c t  of  
i nt er est .   Concur r ence,  ¶83.   Even i f  t he concur r ence wer e 
cor r ect ,  t hat  r epr esent i ng an i nsur er  on bot h a Wi s.  St at .  
§ 102. 29 cl ai m and an under i nsur ed mot or i st  c l ai m coul d cr eat e a 
conf l i c t  of  i nt er est ,  i d. ,  ¶88,  we see no pot ent i al  f or  such a 
conf l i c t  i n t hi s case.  
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di sput e ar ose because Rat zel ' s l et t er  i s  capabl e of  mor e t han 

one i nt er pr et at i on.   However ,  we not e t hat  when t he l et t er  was 

sent ,  no under i nsur ed mot or i st  cover age cl ai m had been made,  and 

Rat zel  had sai d t hat  i t  was hi s under st andi ng t hat  t her e was no 

under i nsur ed mot or i st  cover age avai l abl e f r om Zur i ch.   I n t he 

same l et t er ,  Rat zel  di r ect ed Mi l l er ' s counsel  t o " cont act  [ hi m]  

wi t h any quest i ons or  comment s. "   Mi l l er ' s counsel  made no 

at t empt  t o cont act  Rat zel .   Fur t her mor e,  when t he under i nsur ed 

mot or i st  cover age cl ai m was made,  Rat zel  was not  ser ved wi t h a 

copy of  t he amended compl ai nt .   Fr om t hi s r ecor d,  we cannot  

concl ude t hat  Zur i ch r ecei ved t he ef f ect i ve assi st ance of  

counsel  i n r egar d t o def endi ng agai nst  Mi l l er ' s under i nsur ed 

mot or i st  cover age cl ai m.   Accor di ngl y,  t hi s f act or  wei ghs i n 

f avor  of  Zur i ch.   

¶54 Thi r d,  we l ook t o " whet her  r el i ef  i s  sought  f r om a 

j udgment  i n whi ch t her e has been no j udi c i al  consi der at i on of  

t he mer i t s and t he i nt er est  of  deci di ng t he par t i cul ar  case on 

t he mer i t s out wei ghs t he f i nal i t y of  j udgment s. "   I d. ,  ¶11 

( quot i ng M. L. B. ,  122 Wi s.  2d at  552) .   As i s  t he nat ur e of  

def aul t  j udgment s,  t her e has been no j udi c i al  consi der at i on of  

t he mer i t s of  Mi l l er ' s c l ai m seeki ng under i nsur ed mot or i st  

                                                                                                                                                             
Acui t y,  Smi t h' s i nsur er ,  agr eed t o pay i t s pol i cy l i mi t  of  

$100, 000,  and Smi t h cont r i but ed $2, 000 t o a set t l ement  f und on 
Mi l l er ' s negl i gence cl ai m.   Ther e was no di sput e as t o t he 
negl i gence of  t he t or t f easor ,  Smi t h.   Because Smi t h' s negl i gence 
was undi sput ed and because Acui t y of f er ed i t s f ul l  pol i cy l i mi t ,  
t her eby r emovi ng t he pot ent i al  f or  Zur i ch t o r ecei ve mor e money,  
t her e i s no pot ent i al  f or  a conf l i c t  of  i nt er est  under  t he f act s  
of  t hi s case.  
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cover age.   I n l i ght  of  t he s i gni f i cant  amount  of  money at  st ake 

and our  pr ef er ence " t o af f or d l i t i gant s a day i n cour t  and a 

t r i al  on t he i ssues, "  we concl ude t hat  j udi c i al  consi der at i on of  

t he mer i t s out wei ghs t he f i nal i t y of  t he def aul t  j udgment .   

Spl i t  Rock,  253 Wi s.  2d 238,  ¶64.   Accor di ngl y,  t hi s f act or  

wei ghs i n Zur i ch' s f avor .  

¶55 Four t h,  we consi der  whet her  Zur i ch has a mer i t or i ous 

def ense t o Mi l l er ' s c l ai m f or  under i nsur ed mot or i st  cover age.   

See Sukal a,  282 Wi s.  2d 46,  ¶11.   " The cr ux of  t he i nqui r y i s 

whet her ,  gi ven anot her  chance,  t he par t y seeki ng t o vacat e t he 

j udgment  coul d r easonabl y expect  a di f f er ent  r esul t . "   Al l st at e,  

305 Wi s.  2d 400,  ¶14.    

¶56 I n i t s answer ,  Zur i ch af f i r mat i vel y asser t ed t hat  t he 

commer ci al  aut omobi l e i nsur ance pol i cy i t  i ssued t o Gener al  

Par t s di d not  i ncl ude under i nsur ed mot or i st  cover age because 

Gener al  Par t s r ej ect ed i t s of f er  of  under i nsur ed mot or i st  

cover age.   I n suppor t  of  i t s  asser t i on,  Zur i ch f i l ed t he 

af f i davi t  of  Ri char d B.  Gui r l i nger  ( Gui r l i nger ) ,  cor por at e 

cont r ol l er ,  secr et ar y and t r easur er  of  Gener al  Par t s,  i n suppor t  

of  i t s  mot i on f or  r el i ef  f r om def aul t  j udgment .   Gui r l i nger  

aver r ed t hat  " Gener al  Par t s r out i nel y and consi st ent l y r ej ect ed 

any and al l  .  .  .  under i nsur ed mot or i st  i nsur ance cover age. "   He 

f ur t her  aver r ed,  " [ a] s t o t he Zur i ch pol i cy[ , ]  .  .  .  I  r ej ect ed 

al l  under i nsur ed mot or i st s cover age f or  t he st at e of  Wi sconsi n 

f or  t hat  pol i cy year . "   At t ached t o Gui r l i nger ' s af f i davi t  was a 

copy of  t he f or m,  s i gned by Gener al  Par t s,  demonst r at i ng t hat  

Gener al  Par t s r ej ect ed Zur i ch' s of f er  of  under i nsur ed mot or i st  
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cover age.   Mor eover ,  bef or e t he amended compl ai nt  was f i l ed,  

Mi l l er ' s counsel  was i nf or med by Gener al  Par t s  and Lyons,  on 

behal f  of  GAB Robi ns,  t hat  Gener al  Par t s had r ej ect ed 

under i nsur ed mot or i st  cover age and pr ovi ded counsel  a copy of  

t he r ej ect i on f or m.   Based on t he f or egoi ng,  i f  Zur i ch i s 

gr ant ed r el i ef  f r om t he def aul t  j udgment ,  i t  " coul d r easonabl y  

expect  a di f f er ent  r esul t . "   I d. ,  305 Wi s.  2d 400,  ¶14.   St at ed 

ot her wi se,  i f  per mi t t ed t o pr oceed,  i t  i s  r easonabl y l i kel y t hat  

Zur i ch wi l l  pr evai l  on t he mer i t s of  t hi s case.   Accor di ngl y,  

t hi s f act or  wei ghs heavi l y i n Zur i ch' s f avor .  

¶57 The f i f t h f act or  we consi der  i s " whet her  t her e ar e 

i nt er veni ng ci r cumst ances maki ng i t  i nequi t abl e t o gr ant  

r el i ef . "   Sukal a,  282 Wi s.  2d 46,  ¶11 ( quot i ng M. L. B. ,  122 

Wi s.  2d at  553) .   Mi l l er  f ai l s  t o poi nt  t o any i nt er veni ng 

ci r cumst ances maki ng i t  i nequi t abl e t o gr ant  r el i ef .   Mor eover ,  

t her e has been no showi ng t hat  Mi l l er  was pr ej udi ced i n any way 

by Zur i ch' s del ay i n f i l i ng an answer  t o t he amended compl ai nt .   

Accor di ngl y,  t hi s f act or ,  t oo,  wei ghs i n Zur i ch' s f avor .    

¶58 The ext r aor di nar y c i r cumst ances t est  al so di r ect s 

cour t s t o consi der  " any ot her  f act or s bear i ng upon t he equi t i es 

of  t he case. "   I d. ,  ¶10.   We not e t hat  t he r ecor d i n t hi s case 

pr esent s many i r r egul ar i t i es,  pr ocedur al  and ot her wi se,  

gener at ed i n par t  by pl ai nt i f f ' s  counsel  and ci r cui t  cour t  

per sonnel .   The pr ocedur al  i r r egul ar i t i es i ncl ude t he numer ous 

not i ces and l et t er s r egar di ng cour t  pr oceedi ngs not  pr ovi ded by 

pl ai nt i f f ' s  counsel  t o Rat zel  when Rat zel  was counsel  of  r ecor d,  
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and not  pr ovi ded t o Zur i ch as wel l ; 11 and t he cour t  per sonnel  

er r or  of  f ai l i ng t o l i s t  Rat zel  as Zur i ch' s at t or ney of  r ecor d.   

We al so consi der  Fount ai n' s f ai l ur e t o f or war d t he amended 

summons and compl ai nt  t o GAB Robi ns because of  her  mi st aken 

bel i ef  t hat  t he amended compl ai nt  was a dupl i cat e of  a compl ai nt  

she r ecei ved a f ew days pr i or  i n whi ch Mi l l er  named Zur i ch as a 

def endant  i n t he same cour t .   We t hi nk t he pr ocedur al  

i r r egul ar i t i es demonst r at e unf ai r ness i n t he r esol ut i on of  t hi s  

di sput e.   As such,  t hi s t oo wei ghs i n f avor  of  gr ant i ng Zur i ch 

r el i ef  f r om t he def aul t  j udgment .  

¶59 Because of  t he f i ve i nt er est  of  j ust i ce f act or s 

wei ghi ng i n f avor  of  Zur i ch;  t he numer ous er r or s,  pr ocedur al  and 

ot her wi se,  t hat  wer e gener at ed i n par t  by pl ai nt i f f ' s  counsel  

and t he ci r cui t  cour t  per sonnel  who wer e r esponsi bl e f or  l i s t i ng 

Rat zel  as Zur i ch' s at t or ney of  r ecor d i nt o t he CCAP syst em;  and 

our  pol i cy di sf avor i ng def aul t  j udgment s,  we concl ude t hat  

Zur i ch has met  i t s bur den of  pr ovi ng t hat  ext r aor di nar y 

c i r cumst ances exi st  j ust i f y i ng vacat i ng t he def aul t  j udgment .  

¶60 Accor di ngl y,  we r ever se and r emand t o t he c i r cui t  

cour t  t o vacat e t he def aul t  j udgment .   I t  i s  i mpl i c i t  wi t hi n our  

                                                 
11 For  exampl e,  counsel  f or  Mi l l er  sent  a l et t er  t o t he 

c i r cui t  cour t  on Januar y 10,  2006,  r equest i ng t hat  i t  keep t he 
case open f or  f ut ur e pr oceedi ngs.   Nei t her  Zur i ch nor  Rat zel  
wer e sent  a copy of  t hi s l et t er .   See supr a ¶13.   By t hi s 
l et t er ,  Mi l l er  engaged i n what  coul d be const r ued as an ex par t e 
communi cat i on wi t h t he c i r cui t  cour t .   By gr ant i ng Zur i ch r el i ef  
f r om t he def aul t  j udgment ,  we decl i ne t o gi ve Mi l l er ' s counsel  
t he benef i t  of  t hi s communi cat i on t hat  cont r i but ed t o t he ent r y  
of  t he def aul t  j udgment .  
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or der  t o r emand t hat  Zur i ch' s pr evi ousl y f i l ed answer  be deemed 

t i mel y.   I t  woul d be a " usel ess wast e"  t o vacat e t he def aul t  

j udgment  i f  on r emand Zur i ch' s answer  woul d not  be deemed t i mel y 

because t he ci r cui t  cour t  woul d agai n be " compel l ed t o ent er  t he 

def aul t  j udgment  [ onl y]  t o i mmedi at el y ent er t ai n a mot i on t o set  

i t  asi de"  on t he gr ounds est abl i shed i n t hi s opi ni on.   See 

Wi l l i ng v.  Por t er ,  266 Wi s.  428,  430,  63 N. W. 2d 729 ( 1954)  

( f aci ng si mi l ar  c i r cul ar  r easoni ng and concl udi ng t hat  a c i r cui t  

cour t  may pr oper l y r ef use t o ent er  a def aul t  j udgment  and per mi t  

a par t y t o answer  i f  i t  woul d be r equi r ed t o gr ant  r el i ef  f r om 

t he def aul t  j udgment  i f  ent er ed) ;  Johns,  201 Wi s.  2d at  605–06 

( same) .  

I I I .   CONCLUSI ON 

¶61 We concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n denyi ng Zur i ch' s mot i on f or  r el i ef  

f r om a $2 mi l l i on def aul t  j udgment .   Because we so concl ude,  we 

need not  deci de whet her  t he c i r cui t  cour t  pr oper l y ent er ed t he 

def aul t  j udgment  agai nst  Zur i ch or  whet her  t he c i r cui t  cour t  

pr oper l y l i mi t ed Mi l l er ' s damages t o $2 mi l l i on.   Accor di ngl y,  

we r ever se t he cour t  of  appeal s deci s i on af f i r mi ng t he ci r cui t  

cour t ' s  deni al  of  Zur i ch' s mot i on f or  r el i ef  f r om j udgment  and 

r emand t o t he c i r cui t  cour t  t o vacat e t he def aul t  j udgment .  

¶62 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and i s  r emanded t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.  
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¶63 ANN WALSH BRADLEY,  J.    (concurring).  I n my vi ew,  t he 

maj or i t y i s wr ong about  t he l aw.   By conver t i ng t he hol i st i c 

i nqui r y about  " ext r aor di nar y c i r cumst ances"  i nt o a f or mul ai c 

f i ve- par t  t est ,  i t  t r ansf or ms or di nar y cases i nt o 

" ext r aor di nar y"  ones and under mi nes t he f i nal i t y of  j udgment s.  

¶64 The maj or i t y i s al so wr ong about  t he f act s.   I t s 

asser t i on t hat  Rat zel  was " Zur i ch' s at t or ney of  r ecor d"  i s much 

t oo si mpl i st i c.   I t  over l ooks t he pot ent i al  f or  conf l i c t  of  

i nt er est  i nher ent  i n t he dual  r epr esent at i on advocat ed by t he 

maj or i t y and i gnor es t he f act s of  r ecor d whi ch suggest  t hat  

Zur i ch had a di f f er ent  at t or ney who was act ual l y r epr esent i ng 

i t s under i nsur ed mot or i st  ( UI M)  def ense.   Accor di ngl y,  t he 

" pr ocedur al  i r r egul ar i t i es"  i dent i f i ed by t he maj or i t y di d not  

cont r i but e t o t he def aul t  j udgment  and ar e i r r el evant  t o t he 

det er mi nat i on of  whet her  r el i ef  i s  war r ant ed.    

¶65 When I  exami ne t he r ecor d,  I  concl ude t hat  t he ci r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on——not  because i t  

f ai l ed t o consi der  f i ve i nt er est  of  j ust i ce f act or s,  but  r at her  

because i t  f ai l ed t o bal ance t he compet i ng i nt er est s of  f i nal i t y 

and f ai r ness.   Consi der i ng a r ange of  r el evant  f act or s,  I  

concl ude t hat  r el i ef  i s  war r ant ed under  t he f act s of  t hi s case.   

Accor di ngl y,  I  r espect f ul l y concur .  

I  

¶66 Ext r aor di nar y c i r cumst ances ar e not  pr esent ed by t he 

or di nar y case.   However ,  t he anal ysi s set  f or t h by t he maj or i t y 

t r ansf or ms t he or di nar y case i nt o t he " ext r aor di nar y. "   The 

maj or i t y conver t s t he hol i st i c i nqui r y f or  " ext r aor di nar y 
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ci r cumst ances"  under  Wi s.  St at .  § 806. 07( 1) ( h)  i nt o a f or mul ai c  

f i ve- f act or  t est .   As a r esul t ,  i t  di sr egar ds t hi s cour t ' s 

war ni ng t hat  subsect i on ( h)  " shoul d be used spar i ngl y"  and 

shoul d not  be i nt er pr et ed " so br oadl y as t o er ode t he concept  of  

f i nal i t y. "   St at e ex r el .  M. L. B.  v.  D. G. H. ,  122 Wi s.  2d 536,  

550,  552,  363 N. W. 2d 419 ( 1985) .  

¶67 Wi sconsi n St at .  § 806. 07( 1) ( h)  pr ovi des t hat  a cour t  

can or der  r el i ef  f r om a j udgment  f or  " [ a] ny ot her  r easons 

j ust i f y i ng r el i ef  f r om t he oper at i on of  t he j udgment . "   The 

semi nal  case addr essi ng t he i nt er pr et at i on and appl i cat i on of  

subj ect i on ( h)  i s M. L. B. ,  122 Wi s.  2d 536.   Ther e,  t hi s cour t  

expl ai ned t hat  sect i on 806. 07 " at t empt s t o achi eve a bal ance 

bet ween t he compet i ng val ues of  f i nal i t y and f ai r ness. "   I d.  at  

542.    

¶68 Unl i ke some of  t he ot her  subsect i ons i n § 806. 07( 1) ,  

t her e i s no t i me l i mi t  f or  br i ngi ng an act i on under  subsect i on 

( h) .   " [ T] he gr ound f or  gr ant i ng r el i ef  i s  ' j ust i ce'  and t he 

t i me f or  br i ngi ng t he mot i on i s ' r easonabl e. ' "   I d.  at  544- 45.   

Ther ef or e,  i f  i nt er pr et ed br oadl y,  subsect i on ( h)  coul d 

s i gni f i cant l y er ode t he f i nal i t y of  j udgment s.    

¶69 Recogni z i ng t hi s concer n,  t he M. L. B.  cour t  caut i oned:  

" We ar e mi ndf ul ——and t he ci r cui t  cour t s shoul d be mi ndf ul ——t hat  

f i nal i t y i s i mpor t ant  and t hat  subsect i on ( h)  shoul d be used 

spar i ngl y. "   I d.  at  550.   " The cour t  shoul d not  i nt er pr et  

ext r aor di nar y c i r cumst ances so br oadl y as t o er ode t he concept  

of  f i nal i t y,  nor  shoul d i t  i nt er pr et  ext r aor di nar y c i r cumst ances 

so nar r owl y t hat  subsect i on ( h)  does not  pr ovi de a means f or  
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r el i ef  f or  t r ul y deser vi ng cl ai mant s. "   I d.  at  552.   Under  

subsect i on ( h) ,  a par t y i s ent i t l ed t o r el i ef  " onl y when t he 

ci r cumst ances ar e such t hat  t he sanct i t y of  t he f i nal  j udgment  

i s out wei ghed by t he i ncessant  command of  t he cour t ' s  consci ence 

t hat  j ust i ce be done i n l i ght  of  al l  t he f act s. "   I d.  at  550 

( emphasi s omi t t ed) .  

¶70 To achi eve t he del i cat e bal ance bet ween f ai r ness and 

f i nal i t y,  t he cour t  set  f or t h t he " ext r aor di nar y c i r cumst ances"  

st andar d.   I d.  at  549.   I t  expl ai ned t hat  subsect i on ( h)  

" i nvokes t he sensi bi l i t i es of  t he cour t , "  and " i t  i s  di f f i cul t  

t o ar t i cul at e t he cr i t er i a on whi ch t he f i ndi ng of  ext r aor di nar y 

c i r cumst ances i s based. "   I d.  at  552.   I n maki ng a 

det er mi nat i on,  " t he cour t  must  consi der  a wi de r ange of  

f act or s. "   I d.   Because subsect i on ( h)  " i nvokes t he pur e equi t y 

power  of  t he cour t , "  Schwocher t  v.  Am.  Fam.  Mut .  I ns.  Co. ,  172 

Wi s.  2d 628,  633- 34,  494 N. W. 2d 201 ( 1993) ,  t he f act or s t hat  a 

c i r cui t  cour t  shoul d consi der  wi l l  depend on t he f act s and 

equi t i es of  each i ndi v i dual  case.      

¶71 M. L. B.  i s c l ear .   Ext r aor di nar y c i r cumst ances ar e not  

pr esent ed by t he or di nar y case.    

¶72 However ,  t he anal ysi s set  f or t h by t he maj or i t y 

conver t s t he hol i st i c i nqui r y adopt ed by M. L. B.  i nt o a f or mul ai c 

f i ve- f act or  t est :  " We concl ude t hat  M. L. B.  .  .  .  unambi guousl y 

est abl i sh[ es]  t hat  a c i r cui t  cour t  i s  t o consi der  t he f i ve 

i nt er est  of  j ust i ce f act or s i n det er mi ni ng whet her  ext r aor di nar y 

c i r cumst ances ar e pr esent  under  Wi s.  St at .  § 806. 07( 1) ( h)  such 
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t hat  r el i ef  f r om a j udgment  .  .  .  i s  appr opr i at e. "   Maj or i t y 

op. ,  ¶41.      

¶73 The f i ve f act or s set  f or t h by t he maj or i t y ar e:  ( 1)  

whet her  t he j udgment  was t he r esul t  of  t he consci ent i ous,  

del i ber at e,  and wel l –i nf or med choi ce of  t he c l ai mant ;  ( 2)  

whet her  t he c l ai mant  r ecei ved t he ef f ect i ve assi st ance of  

counsel ;  ( 3)  whet her  r el i ef  i s  sought  f r om a j udgment  i n whi ch 

t her e has been no j udi c i al  consi der at i on of  t he mer i t s and t he 

i nt er est s of  deci di ng t he par t i cul ar  case on t he mer i t s 

out wei ghs t he f i nal i t y of  t he j udgment ;  ( 4)  whet her  t her e i s a 

mer i t or i ous def ense t o t he c l ai m;  and ( 5)  whet her  t her e ar e 

i nt er veni ng ci r cumst ances maki ng i t  i nequi t abl e t o gr ant  r el i ef .   

I d. ,  ¶36.  

¶74 The maj or i t y acknowl edges t hat  most  def aul t  j udgment s 

woul d sat i sf y t he t est  i t  set s f or t h:  " We agr ee wi t h Mi l l er ' s 

assessment  t hat  many of  t he f act or s wi l l  wei gh i n f avor  of  a 

par t y seeki ng r el i ef  f r om a def aul t  j udgment  ent er ed f or  f ai l ur e 

t o t i mel y answer . "   I d. ,  ¶46.    

¶75 I n most  cases wher e t her e i s a def aul t ,  t he maj or i t y ' s 

f i r st  f act or  wi l l  wei gh i n f avor  of  r el i ef  because t he j udgment  

wi l l  not  have been " t he r esul t  of  t he consci ent i ous,  del i ber at e 

and wel l –i nf or med choi ce of  t he c l ai mant . "   Unl i ke i n Br unswi ck 

Cor por at i on,  di scussed by t he maj or i t y, 1 a def aul t i ng par t y 

gener al l y does not  choose t o concede anyt hi ng——r at her ,  i t  s i mpl y  

f ai l s  t o answer .    

                                                 
1 Maj or i t y op. ,  ¶50 ( c i t i ng Al l st at e I ns.  Co.  v .  Br unswi ck 

Cor p. ,  2007 WI  App 221,  305 Wi s.  2d 400,  740 N. W. 2d 888) .  
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¶76 Li kewi se,  t he second f act or ,  " whet her  t he c l ai mant  

r ecei ved t he ef f ect i ve assi st ance of  counsel , "  wi l l  usual l y 

wei gh i n f avor  of  r el i ef  f r om a def aul t  j udgment .   An ef f ect i ve 

at t or ney woul d not  l i kel y def aul t  and gi ve up a c l i ent ' s 

def enses t o a c l ai m.  

¶77 The t hi r d f act or ,  " whet her  r el i ef  i s  sought  f r om a 

j udgment  i n whi ch t her e has been no j udi c i al  consi der at i on of  

t he mer i t s, "  wi l l  of t en be pr esent .   By def i ni t i on,  t her e i s no 

j udi c i al  consi der at i on of  t he mer i t s when t her e i s def aul t  

j udgment .   Under  t he maj or i t y ' s anal ysi s,  i t  seems t hat  t he 

" pr ef er ence t o af f or d l i t i gant s a day i n cour t  and a t r i al  on 

t he i ssues"  wi l l  of t en out wei gh f i nal i t y.   See maj or i t y op. ,  

¶54.  

¶78 The f our t h f act or ,  " whet her  t her e i s a mer i t or i ous 

def ense t o t he c l ai m, "  wi l l  of t en be t r ue.   I f  t her e was no 

mer i t or i ous def ense,  what  r eason woul d t he def aul t i ng par t y have 

f or  seeki ng r el i ef  f r om t he j udgment ?   

¶79 I t  i s  uncl ear  how t he f i f t h f act or ,  " whet her  t her e ar e 

i nt er veni ng ci r cumst ances maki ng i t  i nequi t abl e t o gr ant  

r el i ef , "  woul d be appl i ed.   I f  i nt er veni ng ci r cumst ances r ef er  

t o c i r cumst ances t hat  occur  af t er  t he ent r y of  j udgment ,  t hi s 

f act or  does not  t ake i nt o consi der at i on t he r easons f or  def aul t .  

¶80 Mi ssi ng f r om t he maj or i t y ' s t est  i s  any consi der at i on 

of  t he def aul t i ng par t y ' s r easons f or  def aul t i ng and whet her  

t hose r easons shoul d be excused.   Thus,  t he maj or i t y ' s t est  

woul d appear  t o be equal l y appl i cabl e t o a par t y t hat  
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i nt ent i onal l y f ai l ed t o r espond t o a compl ai nt  or  was 

i nexcusabl y negl i gent . 2 

¶81 Cont r ar y t o t he maj or i t y,  I  conc l ude t hat  most  def aul t  

j udgment s ar e or di nar y,  r at her  t han ext r aor di nar y,  and wi l l  not  

war r ant  r el i ef .   By f ai l i ng t o act ual l y r equi r e " ext r aor di nar y"  

c i r cumst ances,  t he maj or i t y i gnor es t he M. L. B.  cour t ' s  caut i on 

t hat  subsect i on ( h)  " shoul d be used spar i ngl y"  and shoul d not  be 

i nt er pr et ed " so br oadl y as t o er ode t he concept  of  f i nal i t y. "   

122 Wi s.  2d at  550,  552.     

¶82 The ul t i mat e quest i on f or  t he c i r cui t  cour t  shoul d not  

be whet her  a par t y seeki ng t o r eopen a j udgment  meet s a f i ve-

f act or  t est .   Rat her ,  i t  shoul d be a hol i st i c i nqui r y i nt o 

whet her  t her e ar e ext r aor di nar y c i r cumst ances " such t hat  t he 

sanct i t y of  t he f i nal  j udgment  i s out wei ghed by t he i ncessant  

command of  t he cour t ' s  consci ence t hat  j ust i ce be done i n l i ght  

of  al l  t he f act s. "   I d.  at  550.    

I I  

¶83 I n addi t i on t o mi sconst r ui ng t he l aw,  t he maj or i t y 

mi sconst r ues t he f act s.   I t s asser t i on t hat  Rat zel  was " Zur i ch' s 

at t or ney of  r ecor d"  i s much t oo si mpl i st i c.   I t  over l ooks t he 

pot ent i al  f or  conf l i c t  of  i nt er est  i nher ent  i n t he dual  

                                                 
2 Al t hough I  agr ee wi t h t he maj or i t y t hat  a def aul t i ng par t y 

need not  meet  t he l egal  st andar d f or  excusabl e negl ect  t o be 
ent i t l ed t o r el i ef  under  subsect i on ( h) ,  I  concl ude t hat  a 
def aul t i ng par t y ' s r eason f or  def aul t i ng wi l l  l i kel y wei gh 
heavi l y i n t hi s  i nqui r y.   See Johns v.  Count y of  Onei da,  201 
Wi s.  2d 600,  609,  549 N. W. 2d 269 ( Ct .  App.  1996)  ( not i ng t hat  
t he def aul t i ng par t y ' s ni ne- day del ay i n answer i ng t he compl ai nt  
" appear ed t o be i nadver t ent  r at her  t han del i ber at e" ) .   A par t y 
t hat  s i t s back and knowi ngl y def aul t s shoul d not  nor mal l y expect  
a cour t  t o concl ude t hat  t he j udgment  i s unf ai r .   



No.   2008AP1494. awb 

 

7 
 

r epr esent at i on advocat ed by t he maj or i t y and i gnor es t he f act s  

of  r ecor d whi ch suggest  t hat  Zur i ch had a di f f er ent  at t or ney who 

was act ual l y r epr esent i ng i t s UI M def ense.    

¶84 At  i ssue her e ar e t wo di f f er ent  i nsur ance cl ai ms:  ( 1)  

t he pr osecut i on of  a Wi s.  St at .  § 102. 29 cl ai m seeki ng 

r ei mbur sement  of  benef i t s pai d t o Mi l l er  under  a wor ker ' s 

compensat i on pol i cy; 3 and ( 2)  t he def ense of  a UI M cl ai m made 

under  an aut omobi l e l i abi l i t y  pol i cy. 4  Even t hough bot h pol i c i es 

wer e i ssued by Zur i ch,  t hey r epr esent  ver y di f f er ent  i nt er est s.   

The f or mer ' s i nt er est  i s  al i gned wi t h t he i nj ur ed pl ai nt i f f , 5 and 

t he l at t er ' s i nt er est  i s  al i gned wi t h t he t or t f easor .   Let  me 

expl ai n.    

                                                 
3 Wi sconsi n' s wor ker ' s compensat i on st at ut es pr ovi de t hat  an 

" empl oyer  or  compensat i on i nsur er  who shal l  have pai d or  i s 
obl i gat ed t o pay a l awf ul  c l ai m under  [ wor ker ' s compensat i on]  
shal l  have t he same r i ght  t o make [ a]  c l ai m or  mai nt ai n an 
act i on i n t or t  agai nst  any ot her  par t y f or  such i nj ur y or  
deat h. "   Wi s.  St at .  § 102. 29( 1) .    

4 Under  most  c i r cumst ances,  under i nsur ed mot or i st  cover age 
may come i nt o pl ay when t her e i s a t or t f easor  f r om whom t he 
pl ai nt i f f  i s  l egal l y ent i t l ed t o r ecover  compensat or y damages 
and t hat  t or t f easor ' s i nsur ance i s i nsuf f i c i ent  t o cover  t he 
l i abi l i t y  i ncur r ed.   I f  Zur i ch i ssued an under i nsur ed mot or i st s 
pol i cy,  i t  woul d not  be obl i gat ed t o compensat e Mi l l er  f or  hi s 
i nj ur i es i f  Mi l l er  was not  l egal l y ent i t l ed t o r ecover  damages 
f r om Smi t h.  

5 An i nsur er  seeki ng subr ogat i on i s of t en named as an 
" i nvol unt ar y pl ai nt i f f . "   " The st at ut or y scheme under  sect i on 
803. 03( 2)  cont empl at es i ncl usi on of  a subr ogat ed par t y c l ai mi ng 
medi cal  expenses as a pl ai nt i f f . "   2 Ar nol d P.  Ander son,  
Wi sconsi n I nsur ance Law § 10. 95 ( 5t h ed.  2004) .   However ,  i t  
mat t er s not  whet her  t he wor ker ' s  compensat i on car r i er  i s  named 
as a pl ai nt i f f  or  an i nvol unt ar y def endant ——t he i nt er est  i t  
r epr esent s i s t he same.  
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¶85 The basi s of  t he l i abi l i t y  f or  bot h a Wi s.  St at .  

§ 102. 29 cl ai m and a UI M cl ai m i s t he same——t he t or t f easor ' s 

conduct .   But  t he i nt er est s r epr esent ed by t hose cl ai ms ar e 

opposi t e.    

¶86 When pr osecut i ng a § 102. 29 cl ai m,  t he at t or ney want s 

t o maxi mi ze t he negl i gence of  t he t or t f easor .   The gr eat er  t he 

negl i gence,  t he mor e money t hat  wi l l  be avai l abl e t o r ei mbur se 

t he wor ker ' s compensat i on i nsur er  under  t he § 102. 29 f or mul a.   

¶87 The at t or ney r epr esent i ng t he UI M car r i er ,  however ,  

has an i nt er est  i n mi ni mi zi ng t he l i abi l i t y  of  t he t or t f easor .   

The exposur e of  t he UI M car r i er  i s  mi ni mi zed whenever  t he 

negl i gence of  t he t or t f easor  i s mi ni mi zed.   

¶88 Can an at t or ney i n t he same case bot h pr osecut e a 

§ 102. 29 cl ai m and def end a UI M cl ai m?  The answer  i s pr obabl y  

not ,  because i n t he usual  c i r cumst ance t he at t or ney woul d be 

r epr esent i ng compet i ng i nt er est s.   Such dual  r epr esent at i on 

poses t he pot ent i al  f or  a conf l i c t  of  i nt er est .   

¶89 A cent r al  pr emi se of  t he maj or i t y opi ni on i s t hat  

r el i ef  i s  war r ant ed because of  " pr ocedur al  i r r egul ar i t i es"  t hat  

occur r ed i n t he c i r cui t  cour t .   The maj or i t y  asser t s t hat  

At t or ney Rat zel  was Zur i ch' s " at t or ney of  r ecor d. "   Maj or i t y 

op. ,  ¶58.   I t  consi der s t wo i r r egul ar i t i es,  " gener at ed i n par t  

by pl ai nt i f f ' s  counsel  and [ ]  c i r cui t  cour t  per sonnel "  i n 

det er mi ni ng t hat  ext r aor di nar y c i r cumst ances j ust i f y vacat i ng 

t he def aul t  j udgment :  ( 1)  document s and not i ces t hat  wer e not  

pr ovi ded t o Rat zel  dur i ng t he cour se of  t he l i t i gat i on;  and ( 2)  
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t he f ai l ur e of  c i r cui t  cour t  per sonnel  t o l i s t  Rat zel  " as 

Zur i ch' s at t or ney of  r ecor d"  on CCAP.   I d. ,  ¶¶58- 59.   

¶90 The i r r egul ar i t i es i dent i f i ed by t he maj or i t y r el at e 

t o l ack of  not i ce t o Rat zel .   But  Rat zel  r epr esent ed Zur i ch' s 

wor ker ' s compensat i on i nt er est .   He i nf or med Mi l l er  by l et t er  

t hat  he di d not  r epr esent  Zur i ch on any UI M pol i cy i t  i ssued.   

I d. ,  ¶7.   Not  onl y t hat ,  but  i t  i s  l i kel y t hat  Rat zel  coul d not  

r epr esent  Zur i ch' s UI M i nt er est  due t o t he pot ent i al  conf l i c t  of  

i nt er est  di scussed above.     

¶91 I n f act ,  i t  appear s t hat  Zur i ch had a di f f er ent  

at t or ney who was act ual l y r epr esent i ng i t s UI M i nt er est .   

At t or ney Lyons cor r esponded wi t h Mi l l er ' s counsel  about  

pot ent i al  UI M cover age over  a per i od of  mont hs.   See i d. ,  ¶8.    

¶92 I n Januar y of  2005 Lyons sent  Mi l l er ' s counsel  a 

l et t er  st at i ng t hat  hi s f i r m had been r et ai ned wi t h r egar d t o 

Mi l l er ' s UI M cl ai m,  and he asked f or  Mi l l er ' s medi cal  r epor t s. 6  

I n Febr uar y,  he pr ovi ded Mi l l er ' s counsel  wi t h t he r el evant  

pol i cy and asser t ed " [ I ] t  woul d be our  posi t i on t hat  t her e i s no 

[ UI M]  cover age. "   I n Mar ch,  Lyons sent  a l et t er  i nqui r i ng:  " Now 

t hat  you have had an oppor t uni t y t o r evi ew t he mat er i al s,  I  

s i mpl y want ed t o know your  posi t i on on [ UI M]  cover age.  .  .  .  I f  

you agr ee wi t h us t hat  t her e i s no cover age,  I  woul d ask t hat  

                                                 
6 The l et t er  st at ed i n par t :  " Wi t h r egar ds t o [ a]  pot ent i al  

UI M cl ai m,  I  am obt ai ni ng cer t i f i ed copi es of  t he per t i nent  
pol i cy.   I  have r evi ewed an uncer t i f i ed copy,  but  I  want  t o 
obt ai n a cer t i f i ed copy bef or e any deci s i ons ar e made.   Unt i l  I  
have t hat ,  I  cannot  t el l  you our  posi t i on on whet her  t her e i s 
any UI M cover age or  not .   I t  woul d appear  t hat  t her e may not  be,  
i n t hi s case,  but  I  cannot  make t hat  anal ysi s unt i l  I  have a 
cer t i f i ed copy of  t he pol i cy. "   
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you pl ease put  t hat  i n wr i t i ng;  so t hat ,  we can document  our  

f i l e accor di ngl y and concl ude t hi s mat t er . "      

¶93 None of  t he i r r egul ar i t i es i dent i f i ed by t he maj or i t y  

r el at e t o Lyons,  who appear ed t o be r epr esent i ng Zur i ch' s UI M 

i nt er est . 7  Because of  t he di f f er ent  i nt er est s r epr esent ed by t he 

t wo pol i c i es and t he pot ent i al  conf l i c t  of  i nt er est ,  I  concl ude 

t hat  t he " i r r egul ar i t i es"  i dent i f i ed by t he maj or i t y ar e a r ed 

her r i ng.    

¶94 I  agr ee t hat ,  because Rat zel  was r epr esent i ng Zur i ch' s 

i nt er est  i n t he wor ker ' s compensat i on pol i cy,  he shoul d have 

r ecei ved t he not i ces and l et t er s,  and hi s name shoul d have been 

ent er ed on CCAP.   However ,  I  concl ude t hat  any f ai l ur e t o 

pr ovi de not i ce t o Rat zel  di d not  cont r i but e t o t he def aul t .   

Even i f  not i ce had been pr ovi ded t o Rat zel ,  i t  woul d have made 

no di f f er ence.   Rat zel  af f i r mat i vel y st at ed t hat  he was not  

r epr esent i ng Zur i ch' s i nt er est  i n any UI M pol i cy.   Due t o t he 

possi bl e conf l i c t  of  i nt er est ,  Rat zel  l i kel y coul d not  f i l e an 

answer .   The r eal  r eason t hat  Zur i ch def aul t ed i s s i mpl e——i t s 

c l ai ms adj ust er  made a mi st ake.  

                                                 
7 Lyons r ecei ved a copy of  t he amended compl ai nt  by l et t er .   

Maj or i t y op. ,  ¶14.   However ,  he i nf or med Mi l l er  t hat  he coul d 
not  accept  ser vi ce on behal f  of  Zur i ch:  " I  have not  made an 
of f i c i al  appear ance i n t hi s act i on.   I  am not  aut hor i zed t o 
accept  ser vi ce on behal f  of  Zur i ch,  and I  cannot  be ser ved wi t h 
al l  of  t he ot her  di scover y mat er i al s,  s i nce no of f i c i al  
appear ance has been made. "   Lyons i nsi st ed t hat  Mi l l er  ser ve 
Zur i ch " t hr ough nor mal  channel s .  .  .  .  You wi l l  need t o ser ve 
t hem di r ect l y and we' l l  have t o go f r om t her e. "   Nei t her  Lyons 
nor  any ot her  at t or ney answer ed t he compl ai nt  on Zur i ch' s 
behal f .  
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I I I  

¶95  Absent  an er r oneous exer ci se of  di scr et i on,  an 

appel l at e cour t  shoul d not  subst i t ut e i t s own j udgment  f or  t hat  

of  t he c i r cui t  cour t ——even i f  i t  woul d have deci ded t he i ssue 

di f f er ent l y.   See Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 

WI  112,  ¶22,  275 Wi s.  2d 1,  683 N. W. 2d 58.   A c i r cui t  cour t  

exer ci ses i t s di scr et i on when i t  exami nes t he r el evant  f act s,  

appl i es a pr oper  st andar d of  l aw,  and usi ng a demonst r at ed 

r at i onal  pr ocess,  r eaches a dec i s i on t hat  a r easonabl e j udge 

coul d r each.   Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 

N. W. 2d 175 ( 1982) .    

¶96 Her e,  Zur i ch f i l ed a mot i on f or  r el i ef  under  Wi s.  

St at .  § 806. 07( 1) ( h) .   When or al l y expl ai ni ng i t s r easons f or  

denyi ng r el i ef ,  t he c i r cui t  cour t  f ocused on i t s concl usi on t hat  

ser vi ce of  t he amended compl ai nt  was pr oper :  

I  bel i eve Zur i ch was ser ved.   Unf or t unat el y,  t her e may 
have been some conf usi on when t he amended summons and 
compl ai nt  wer e r ecei ved by Zur i ch.   Ther e may have 
been some conf usi on as wel l  when cour t  not i ces wer e 
sent  t o t he addr ess t hat  we had,  but  t he mai n ser vi ce 
I  bel i eve was t he ser vi ce of  t he amended summons and I  
bel i eve t hat  t he amended compl ai nt  had t o go al ong 
wi t h t he amended summons and I  t hi nk wi t h t hat  st ep 
bei ng t aken t hat  t her e was not i ce t o Zur i ch and t hat  
Zur i ch t hen had a r esponsi bi l i t y  t o act  i n some 
f ashi on.    

.  .  .  .   

[ A] l t hough t her e i s a c l ai m t hat  t hi s i s not  somet hi ng 
t hat  i s done i n t he i nt er est  of  j ust i ce,  I ' m awar e 
t hat  t her e i s at  l east  one ot her  case wher e t he 
cover age i ssue,  al t hough t her e was some cover age,  was 
not  an i ssue t hat  t he Cour t  t hen was abl e t o deal  
wi t h.  
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And I  bel i eve under  t he c i r cumst ances t hat  t he 
unf or t unat e f ai l ur e t o r espond t o t he amended summons 
and compl ai nt  br i ngs us t o wher e we ar e t oday.   I ' m 
goi ng t o deny t he mot i on f or  r el i ef  as has been 
r equest ed by Zur i ch.    

¶97 When denyi ng t he mot i on f or  r el i ef ,  t he c i r cui t  cour t  

appear ed t o consi der  onl y one f act or ——t hat  ser v i ce was pr oper .   

I t  i s  not  sur pr i s i ng t hat  t he c i r cui t  cour t ' s  anal ysi s f ocused 

on t hi s one f act or ,  gi ven t hat  t he bul k of  Zur i ch' s br i ef  was 

devot ed t o al l egat i ons about  t he pr opr i et y of  ser vi ce.    

¶98 Never t hel ess,  I  now r evi ew t he r ecor d t o det er mi ne 

whet her  t he c i r cui t  cour t  exami ned t he r el evant  f act s and 

appl i ed a pr oper  st andar d of  l aw when i t  deni ed t he mot i on t o 

vacat e t he def aul t  j udgment  under  Wi s.  St at .  § 806. 07( 1) ( h)  i n 

t he i nt er est  of  j ust i ce.   The r ecor d makes cl ear  t hat  t he 

c i r cui t  cour t  f ai l ed t o bal ance t he compet i ng i nt er est s of  

f i nal i t y and f ai r ness.   I  concl ude t hat  i t  er r oneousl y exer ci sed 

i t s di scr et i on.    

¶99 I n i ndependent l y eval uat i ng t he compet i ng i nt er est s of  

f i nal i t y and f ai r ness,  I  det er mi ne t hat  ext r aor di nar y 

c i r cumst ances ar e pr esent  her e.   Fi nal i t y of  j udgment  i s an 

i mpor t ant  consi der at i on.   Thi s j udgment ,  however ,  had not  been 

f i nal  f or  l ong when Zur i ch moved f or  r el i ef .   I n f act ,  Zur i ch 

r i gor ousl y cont est ed cover age f or  mont hs bef or e t he def aul t  

j udgment  was ent er ed.    

¶100 Al t hough Zur i ch di d not  t i mel y answer  t he amended 

compl ai nt ,  i t s  f ai l ur e t o t i mel y answer  was due t o an 

i nadver t ent  mi st ake of  a c l ai ms adj ust er .   The cl ai ms adj ust er  

mi st ook Mi l l er ' s amended compl ai nt  as a dupl i cat e of  a compl ai nt  
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t hat  she had al r eady pr ocessed.   Al t hough t he mi st ake may not  

r i se t o t he l egal  st andar d of  " excusabl e negl ect , "  i t  does 

appear  t o have been an honest  mi st ake.    

¶101 Once t he mi st ake was di scover ed,  Zur i ch' s at t or ney 

moved qui ckl y t o r emedy t he def aul t ,  f i l i ng an answer  t o t he 

amended compl ai nt  onl y 17 days af t er  t he mot i on f or  def aul t  

j udgment  was f i l ed.   Thi s i s not  a case wher e t he j udgment  was 

f i nal  l ong bef or e t he def aul t i ng par t y sought  t o cont est  i t .    

¶102 Fur t her ,  t hi s i s not  a case wher e Mi l l er  has r el i ed on 

t he def aul t  j udgment ,  and not hi ng i n t he r ecor d suggest s t hat  

Mi l l er  was pr ej udi ced by Zur i ch' s del ay i n f i l i ng a r esponse.   

For  mont hs,  Mi l l er  had known t hat  Zur i ch cont est ed UI M cover age.   

I  concl ude t hat  f i nal i t y woul d not  be si gni f i cant l y under mi ned 

by gr ant i ng Zur i ch' s mot i on.     

¶103 The compet i ng i nt er est  of  f i nal i t y i s f ai r ness.   Her e,  

t her e appear  t o be good r easons t hat  t hi s case shoul d be t r i ed 

on t he mer i t s.   A def aul t  j udgment  was ent er ed f or  a subst ant i al  

sum of  money——$2 mi l l i on——on an under i nsur ed mot or i st s pol i cy 

t hat  may not  even exi st .   Fai r ness wei ghs i n f avor  of  t r y i ng 

t hi s case on t he mer i t s.    

¶104 For  t he r easons set  f or t h above,  I  concl ude t hat  

ext r aor di nar y c i r cumst ances ar e pr esent  and t hat  t he i nt er est  i n 

f i nal i t y i s over come by t he i nt er est  i n f ai r ness.   Ther ef or e,  I  

det er mi ne t hat  r el i ef  under  Wi s.  St at .  § 806. 07( 1) ( h)  i s 

war r ant ed.    

¶105 Endi ng t he i nqui r y her e l eaves unanswer ed a pr ocedur al  

quest i on t hat  i s bound t o cause uncer t ai nt y on r emand.   The 
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maj or i t y or der s r el i ef  f r om j udgment  under  subsect i on ( h) ,  and 

i t  r emands t o t he c i r cui t  cour t  t o vacat e t he def aul t  j udgment  

and deci de t hi s case on t he mer i t s.   These i nst r uct i ons appear  

t o l eave t he par t i es i n pr ocedur al  l i mbo.    

¶106 I n t he c i r cui t  cour t ,  Zur i ch f i l ed a mot i on t o enl ar ge 

t i me t o f i l e an answer ,  whi ch was deni ed.   As t he c i r cui t  cour t  

cor r ect l y expl ai ned,  " [ I ] n or der  f or  me t o gr ant  a mot i on t o 

ext end t he t i me f or  f i l i ng of  an answer ,  I  have t o concl ude t hat  

t he f ai l ur e t o do so was as a r esul t  of  excusabl e negl ect [ . ] "   

The cour t  coul d not  det er mi ne " t hat  t he mi st ake t hat  woul d have 

been made i n t he pr ocessi ng of  t he document s i s such t hat  i t  can 

const i t ut e excusabl e negl ect [ . ] "   Al t hough t he cour t  

acknowl edged t hat  t he f act s of  t he case wer e " unf or t unat e, "  i t  

deni ed t he mot i on.    

¶107 Because t he mot i on t o enl ar ge t i me was deni ed,  

Zur i ch' s answer  has never  been accept ed f or  f i l i ng by t he cour t .   

Thus,  t he cur r ent  st at us of  t he case i s t hat  no answer  has been 

f i l ed.   On r emand,  t he c i r cui t  cour t  wi l l  be r equi r ed t o addr ess  

t hi s st at us,  and t her ei n l i es a pr obl em t hat  has anal yt i cal l y 

been l ef t  unaddr essed by bot h t he maj or i t y opi ni on and t hi s 

concur r ence.    

¶108 Wi sconsi n st at ut es pr ovi de t hat  t he c i r cui t  cour t  may 

enl ar ge Zur i ch' s t i me f or  f i l i ng an answer .   However ,  i t  can do 

so onl y af t er  i t  f i nds t hat  t he f ai l ur e t o answer  was t he r esul t  

of  excusabl e negl ect  and i f  t he i nt er est s of  j ust i ce woul d be 

ser ved by t he enl ar gement  of  t i me:   

When an act  i s r equi r ed t o be done at  or  wi t hi n a 
speci f i ed t i me,  t he cour t  may or der  t he per i od 
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enl ar ged but  onl y on mot i on f or  cause shown and upon 
j ust  t er ms.  .  .  .  I f  t he mot i on i s made af t er  t he 
expi r at i on of  t he speci f i ed t i me,  i t  shal l  not  be 
gr ant ed unl ess t he cour t  f i nds t hat  t he f ai l ur e t o act  
was t he r esul t  of  excusabl e negl ect .    

Wi s.  St at .  § 801. 15( 2) ( a) .    

¶109 I n Hedt cke v.  Sent r y I nsur ance Co. ,  109 Wi s.  2d 461,  

468,  326 N. W. 2d 727 ( 1982) ,  we expl ai ned t hat  a c i r cui t  cour t  

may gr ant  a mot i on t o enl ar ge t i me i f  i t  " f i nds r easonabl e 

gr ounds f or  noncompl i ance wi t h t he st at ut or y t i me per i od ( whi ch 

t he st at ut e and t hi s cour t  r ef er  t o as excusabl e negl ect )  and i f  

t he i nt er est s of  j ust i ce woul d be ser ved by t he enl ar gement  of  

t i me[ . ] "   Fur t her ,  " when t he ci r cui t  cour t  det er mi nes t hat  t her e 

i s no excusabl e negl ect ,  t he mot i on [ t o enl ar ge t i me]  must  be 

deni ed. "   I d.   We r ei t er at ed t hese concl usi ons r ecent l y i n 

Est at e of  Ot t o v.  Physi c i ans I nsur ance Co.  of  Wi sconsi n,  I nc. ,  

2008 WI  78,  ¶114,  311 Wi s.  2d 84,  751 N. W. 2d 805.  

¶110 What ,  t hen,  i s t he c i r cui t  cour t  t o do on r emand?  I t  

has det er mi ned t hat  t her e i s no excusabl e negl ect .   Yet ,  under  

Wi s.  St at .  § 801. 15( 2) ( a)  and our  case l aw,  t he cour t  cannot  

enl ar ge t he t i me f or  Zur i ch t o f i l e an answer  unl ess i t  

det er mi nes t hat  t he f ai l ur e t o act  was due t o excusabl e negl ect .   

The ci r cui t  cour t  wi l l  have t o r esol ve t hi s t ensi on on r emand.     

¶111 For  t he r easons set  f or t h above,  I  concl ude t hat  t he 

c i r cui t  cour t  f ai l ed t o exer ci se i t s di scr et i on when i t  deni ed 

Zur i ch' s mot i on f or  r el i ef  under  Wi s.  St at .  § 806. 07( 1) ( h) .   I  

f ur t her  concl ude t hat  ext r aor di nar y c i r cumst ances ar e pr esent  

her e.   On r emand,  t he c i r cui t  cour t  wi l l  have t o addr ess t he 

next  quest i on:  whet her ,  gi ven i t s pr i or  concl usi on t hat  t her e 
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was no excusabl e negl ect ,  i t  can gr ant  Zur i ch' s mot i on t o 

enl ar ge t i me t o f i l e an answer .  Accor di ngl y,  I  r espect f ul l y 

concur .  

¶112 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.  

 



No.   2008AP1494. awb 

 

 
 

1 

 
 


	CaseNumber
	AddtlCap
	Backspace

		2014-09-15T18:14:59-0500
	CCAP




