
 

WISCONSIN SUPREME COURT CALENDAR 
AND CASE SYNOPSES 

January 2009 
 
 
 
Please note, cases listed below will be heard in the Wisconsin Supreme Court Hearing 
Room, 231 East, State Capitol.  

 
This calendar includes cases that originated in the following counties: 

 
Grant 

Marathon 
Milwaukee 

Oneida 
Taylor 

Winnebago 
 

TUESDAY, JANUARY 6, 2009 

9:45 a.m.     06AP3156  Edward U. Notz v. Everett Smith Group, Ltd., et al.   

10:45 a.m. 07AP1526-W  State ex rel. Ira B. Robins v. Hon. Patrick J. Madden  
1:30 p.m.   07AP1396  Kelly J. Harvot v. Solo Cup Company 

WEDNESDAY, JANUARY 7, 2009 

9:45 a.m.   07AP203  Michael S. Polsky v. Daniel E. Virnich 

10:45 a.m. 07AP308  Tywanda F. Luckett, et al. v. Aaron C. Bodner, M.D., et al.  
1:30 p.m.   92AP3208-D  Board of Attorneys Professional Responsibility (n/k/a Office of 

Lawyer Regulation) v. David V. Jennings, III 

THURSDAY, JANUARY 8, 2009 

9:45 a.m.   07AP1849-CR  State v. Jordan L. Gajewski  
10:45 a.m. 07AP79-CR  State v. Jennifer L. Ward   
 

In addition to the cases listed above, the following cases will be decided by the court based upon the 
submission of briefs without oral argument: 

07AP478-D  Office of Lawyer Regulation v. Stephen P. Hurley 

07AP2351-D  Office of Lawyer Regulation v. Bill Ginsberg 

06AP2931-D  Office of Lawyer Regulation v. Tim Osicka      
   

 

 

The Supreme Court calendar may change between the time you receive this synopsis and when the cases are 
heard.  It is suggested that you confirm the time and date of any case you are interested in by calling the Clerk of the 
Supreme Court at 608-266-1880. That office will also have the names of the attorneys who will be arguing the cases. 
 
Radio and TV, and print media wanting to take photographs, must make media requests 72 hours in advance by 
calling Supreme Court Media Coordinator Rick Blum at 608-271-4321. Summaries provided are not complete 
analyses of the issues presented.  

 

 



WISCONSIN SUPREME COURT 
Tuesday, January 6, 2009 

9:45 a.m. 
 
06AP3156 Edward U. Notz v. Everett Smith Group, Ltd., et al.  
 
This is a review of a decision of the Wisconsin Court of Appeals, District I (headquartered in 
Milwaukee), which affirmed in part and reversed in part a ruling of the Milwaukee County Circuit 
Court, Judge John A. Franke presiding. 
 

This is a dispute between a former minority shareholder and a former majority shareholder in a 
business called Albert Trostel & Sons, a plastics manufacturer.   
Here is the background:  Edward Notz, the plaintiff, is a longtime minority shareholder in Trostel, which 
his great-grandfather co-founded in 1858. The defendant is the Everett Smith Group, formed by now-
deceased Trostel executive Everett Smith. When this case began, the Smith Group owned approximately 
89 percent of Trostel, and the Notz families owned about 11 percent.  

In 2003 and 2004, the Smith Group attempted to acquire the 11 percent that remained with the 
Notz families. Notz maintains that the offers were inadequate, and that his rejection of these overtures 
sparked an effort by Smith Group at retribution. Specifically, Notz alleges, there was an effort to freeze 
the minority shareholders out of a potentially profitable expansion. 

Work on this expansion took place in 2004, with Trostel paying the expense of due diligence on 
the possible acquisition of a competitor, Dickten & Masch Manufacturing Company. Notz’s complaint 
alleged that, without any notice to the minority shareholders, the majority shareholders rejected the 
opportunity to acquire Dickten & Masch and then, acting in their capacity as officers and directors of the 
Smith Group, authorized the acquisition of Dickten & Masch by the Smith Group. Following the 
acquisition, Notz alleges, the Smith Group then had Dickten & Masch purchase Trostel’s plastics 
manufacturing assets in order to freeze him out of the potentially profitable expansion.  

Notz sued the Smith Group. The circuit court and the Court of Appeals both dismissed certain 
claims, and permitted others to move forward. During the appellate process, the company became the 
subject of a merger and Notz received cash for the value of his shares.  

Now, the Supreme Court will examine the remedies available to a shareholder who alleges that 
s/he has been shortchanged. Specifically, the Court is expected to decide whether Notz, as a former 
minority shareholder, may pursue a direct action against Smith Group, and whether Smith Group was 
acting within the law by forcing dismissal of a claim for shareholder oppression under Wis. Stats. § 
180.1430(2)(b) by initiating a cash-out merger while the claim remained pending.  

http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&d=stats&jd=top
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&d=stats&jd=top


WISCONSIN SUPREME COURT 
Tuesday, January 6, 2009 

10:45 a.m. 
 

07AP1526-W  State ex rel. Ira B. Robins v. Hon. Patrick J. Madden 
 
This is a review of a decision of the Wisconsin Court of Appeals, District III (headquartered in Wausau), 
which refused a request for a writ of mandamus – a court order to compel the Taylor County Circuit 
Court to conduct a John Doe proceeding. This case began in Taylor County Circuit Court, Judge 
Patrick J. Madden presiding. 
 

This case involves a request for a John Doe proceeding. State law (Wis. Stat. § 968.26) provides 
that if a person believes a crime has been committed in the jurisdiction, and s/he approaches a local 
judge with this information, the judge may initiate an investigative proceeding called a John Doe, which 
may or may not be secret, to determine if a crime has been committed, and, if so, who committed it.  

In this case, Ira Robins filed a petition for a John Doe proceeding/criminal complaint with the 
Taylor County judge on May 17, 2007. Robins’  petition alleged that Taylor County District Atty. Karl 
Kelz had engaged in misconduct. Among Robins’  allegations were that Kelz: 

• Defamed the former Rib Lake police chief, causing him to lose his job 
• Threatened a Taylor County Board supervisor regarding a hunting incident in order to 

extract damaging information about the police chief 
• Constructively discharged (made working conditions intolerable for) an employee 

who had supported the former district attorney, whom Kelz had defeated in an 
election 

• Coerced a Taylor County human resources manager into quitting his job 
• Forced a county employee to drive him to Wausau on personal business and falsifying 

employee time records 
 

The judge conducted a hearing on Robins’  petition in June 2007. Although Robins brought five 
witnesses to the hearing and had two others available by telephone, the judge declined to take testimony 
from anyone but Robins. Robins’  testimony summarized what the others would say. The judge 
ultimately found no probable cause to believe that a crime had been committed, and denied the petition 
for a John Doe criminal complaint against Kelz. 

Robins asked the Court of Appeals to issue a writ of mandamus to compel the circuit court judge 
to meet his duty under the John Doe statute to hear from all of the witnesses. In considering Robins’  
appeal, the Court of Appeals looked at the scope of a circuit court judge’s duty under the John Doe law, 
focusing on two phrases in the law (bolded here): 

If a person complains to a judge that he or she has reason to believe that a 
crime has been committed within his or her jurisdiction, the judge shall 
examine the complainant under oath and any witnesses produced by 
him or  her  and may, and at the request of the district attorney shall, 
subpoena and examine other witnesses to ascertain whether a crime has 
been committed.  The extent to which the judge may proceed in the 
examination is within the judge's discretion. . . . 

 
The Court of Appeals determined that the mandatory “shall examine”  must be read in the context 

of the phrase “within a judge’s discretion” . The appellate court then concluded that the judge had 
properly exercised his discretion in declining to hear from the other witnesses, and denied Robins’  
request for a writ. 



Robins now has come to the Supreme Court, which is expected to clarify a John Doe judge's 
obligation to hear testimony from witnesses presented. 
 
 



 
 

WISCONSIN SUPREME COURT 
Tuesday, January 6, 2009 

1:30 p.m. 
  

07AP1396  Kelly J. Harvot v. Solo Cup Company 

This is a certification from the Wisconsin Court of Appeals, District II (headquartered in Waukesha). 
The Court of Appeals may certify cases that it believes cannot be resolved by applying current 
Wisconsin law. The Wisconsin Supreme Court, as the state's preeminent law-developing court, often 
accepts such certifications from the Court of Appeals. The case originated in Winnebago County Circuit 
Court, Judge Karen Seifert presiding. 
 

This case involves a woman who missed work because of a medical condition. She was denied 
medical leave and ultimately fired from her position, whereupon she took her employer to court. As the 
case worked its way through the system, this question arose: did she have a right under the Wisconsin 
Family or Medical Leave Act (WFMLA) to a jury trial? The circuit court said “no” . The Court of 
Appeals concluded that the law is unclear, and certified the case to the Supreme Court. The Supreme 
Court is expected to decide if people who file claims under the WFMLA are entitled to jury trials either 
under the statute or under the state constitution. 

Here is the background: Kelly Harvot had worked for Solo Cup Company for about 20 years 
when she developed degenerative disc disease. She missed three days of work in the summer of 2005, 
and Solo declined her request to use medical leave to cover these absences. She ultimately was fired, and 
filed a claim against the company. 
An administrative law judge ordered Solo to reinstate Harvot with back pay, cover the cost of her 
attorney’s fees, and provide training to its human resources staff. With the administrative matter 
complete, Harvot sued the company and requested that a jury hear her case. 

The circuit court found no express right to a jury trial in the statute. Harvot argued that the 
WFMLA carries an implied right to a jury trial, while Solo argued that the Legislature would have 
expressly stated this right if it had intended to confer it. The judge agreed that there is no implied right to 
a jury trial in the WFMLA, and allowed Kelly Harvot a bench trial (a trial to a judge, rather than a jury). 
Harvot took the matter to the Court of Appeals, which noted that, under the federal Family and Medical 
Leave Act (FMLA), claimants are often afforded jury trials, but that the Wisconsin law is different and 
that this question has never been decided in a Wisconsin court. 

The Supreme Court is expected to decide, among other questions, whether the Wisconsin Family 
or Medical Leave Act or the state constitution confers an implied right to a jury trial in a civil action for 
damages.   
 

 



WISCONSIN SUPREME COURT 
Wednesday, January 7, 2009 

9:45 a.m. 
 
07AP203 Michael S. Polsky v. Daniel E. Virnich 
 
This is a certification from the Wisconsin Court of Appeals, District IV (headquartered in Madison). The 
Court of Appeals may certify cases that it believes cannot be resolved by applying current Wisconsin 
law. The Wisconsin Supreme Court, as the state's preeminent law-developing court, often accepts such 
certifications from the Court of Appeals. The case originated in Grant County Circuit Court, Judge 
Michael Kirchman presiding. 
 

This case began when a small business called Communications Products Corp. (CPC) defaulted 
on at least one loan from the American Trust & Savings Bank. The resulting lawsuits gave rise to the 
following question, which the lower courts were unable to answer by applying current law:  In 
Wisconsin, when a corporation is insolvent (unable to pay its bills) but is still a ‘going concern’  (still 
operating) are officers and directors who are sole owners of that corporation free to "manage" the 
corporation for their own benefit regardless of the damage inflicted on the corporation or its creditors, as 
long as it is a going concern? Or, do these officers and directors have a fiduciary duty to creditors of the 
corporation?   

Here is the background: After CPC defaulted on its loans, Michael Polsky, acting as CPC 
receiver, commenced a lawsuit on behalf of American Trust & Savings Bank alleging that CPC’s 
directors paid themselves excessive salaries instead of paying the bills. The bank won a $6.5 million jury 
verdict in circuit court. 

Daniel Virnich and Jack Moores, CPC’s directors/officers/sole shareholders, filed an appeal. 
They are seeking reversal of the verdict, arguing that, as the firm’s sole shareholders, they are immune 
from liability. The Wisconsin Court of Appeals certified this case to the Supreme Court.  

The Supreme Court is expected to decide if, under its opinion in a 2004 case (Beloit Liquidating 
Trust v. Grade), directors and officers who own a corporation have any fiduciary duty to creditors or to 
the corporation when the corporation is insolvent, but still operating.  
 

 
 

http://wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=16655
http://wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=16655


WISCONSIN SUPREME COURT 
Wednesday, January 7, 2009 

10:45 a.m. 
 

07AP308 Tywanda F. Luckett, et al. v. Aaron C. Bodner, M.D., et al. 
 

This is a review of a decision of the Wisconsin Court of Appeals, District I (headquartered in 
Milwaukee), which affirmed a ruling of the Milwaukee County Circuit Court, Judge Christopher Foley 
presiding.  
 

This is a medical malpractice case in which the plaintiffs (Tywanda F. Luckett, now deceased, 
and her family) were permitted, two weeks before trial, to withdraw a pre-trial admission about Luckett’s 
cognitive functioning in the years before her death. The petitioners (medical providers and insurers) have 
asked the Supreme Court to review the ruling that permitted Luckett to withdraw this admission, and to 
clarify the rules governing a process called ‘discovery’ , under which parties to a lawsuit gather relevant 
information and documents from the other side prior to trial. 

Here is the background: Tywanda Luckett experienced complications after a tubal ligation in 
August 2000.  While in intensive care, she suffered cardiac arrest resulting in permanent severe brain 
damage, apparently due to the administration of certain drugs.  In September 2000, she was transferred 
to a rehabilitation center, where she remained until her death in August 2005.  

Luckett’s family filed this lawsuit in 2003. In July 2005, just prior to Luckett’s death, Luckett’s 
attorney made the following three admissions that are the focus of this case: 

1. That Tywanda Luckett is presently in a persistent vegetative state.   

2. That Tywanda Luckett has been in a persistent vegetative state since she was admitted 
to the Silver Spring Health and Rehabilitation Center. 

3:  That the persistent vegetative state of Tywanda Luckett is permanent. 

Luckett’s lawyer changed his mind about these admissions two weeks prior to the trial. He sent 
an e-mail to opposing counsel indicating he had been mistaken, and quoting doctors’  notes that 
referenced possible glimmers of understanding and awareness from Luckett. He claimed to have been 
unaware of these medical records. 

A hearing was held in the circuit court, with the defendants (medical providers) arguing against 
withdrawal. They argued that it would prejudice their case by forcing them to conduct new discovery and 
exposing them to potentially greater losses.  Two of the defendants also claimed prejudice because 
Luckett’s death after the withdrawal prevented them from conducting an independent medical 
examination of her condition.  They noted that Luckett’s lawyer had had access to the medical records 
for four years. 

The circuit court sided with the plaintiffs, concluding that permitting the withdrawal would not 
unduly prejudice the defense. The majority of the Court of Appeals agreed, finding that the judge had 
properly exercised his discretion in permitting the withdrawal, and that the withdrawal – while causing 
problems for the defense – did not rise to the level of prejudicing the defense. Judge Ralph Adam Fine 
dissented, however, writing, “The prejudice to the defendants here is palpable and outrageous.”  

Now the defendants have come to the Supreme Court, which is expected to clarify the standard in 
Wis. Stat. § 804.11(2) for determining prejudice when deciding whether to grant withdrawal of a pre-
trial admission.  

 
  

http://nxt.legis.state.wi.us/nxt/gateway.dll?f=templates&fn=default.htm&d=stats&jd=top


WISCONSIN SUPREME COURT 
Wednesday, January 7, 2009 

1:30 p.m. 
 

92AP3208-D Board of Attorneys Professional Responsibility (n/k/a Office of Lawyer Regulation) v. 
David V. Jennings III 

 
The Wisconsin Supreme Court is responsible for supervising the practice of law in the 
state and protecting the public from misconduct by lawyers. Lawyers must follow a code 
of ethics developed by the Court. When there is an allegation that a lawyer has acted 
unethically, the Supreme Court's Office of Lawyer Regulation investigates, and, if 
warranted, prosecutes the attorney. A referee – a court-appointed attorney or reserve 
judge – hears the discipline cases and makes recommendations to the Supreme Court. 
 
 This case involves a former lawyer whose Wisconsin law license was revoked in January 1993. 
David V. Jennings III, who practiced in the Milwaukee area, initially sought reinstatement of his license 
in 1999, but withdrew his petition following an investigation and a public hearing. Now he is again 
seeking reinstatement, which requires that he prove his conduct since revocation has been exemplary and 
above reproach, and that he has a proper understanding of the ethics standards that govern the practice of 
law. The Office of Lawyer Regulation (OLR) opposes reinstatement. The Supreme Court will decide if 
Jennings will be permitted to practice law in Wisconsin.  
 Here is the background: In May 1986, Jennings was appointed to represent Milwaukee Cheese 
and Sheboygan Sausage in bankruptcy proceedings. While he was representing these clients, he 
embezzled about $550,000 from them over several years. According to the OLR, while Jennings was 
embezzling from Milwaukee Cheese and Sheboygan Sausage, he was also stealing money from his 
mother’s living trust. He allegedly embezzled between $85,000 and $100,000 from the trust. 
 Jennings pleaded guilty to crimes related to the embezzlement, and was sentenced to 27 months 
in prison followed by probation. He also was ordered to pay restitution (his probation was revoked in 
1998 for failure to make restitution payments). The Supreme Court revoked his law license after he filed 
a Petition for Voluntary Revocation of License to Practice Law. Jennings’  law license has been revoked 
for 16 years. 
  Jennings argues that he is now fit to practice law. He points out that he has paid his taxes, paid 
restitution and is now a licensed real estate broker in good standing. He also notes that a number of 
individuals have provided testimonials for him. 
 The OLR, on the other hand, argues that the referee who heard this matter – Reserve Judge 
Timothy Vocke – correctly concluded that Jennings has failed to demonstrate (1) that he has the moral 
character to practice law, (2) that his return to the practice would not be detrimental to the public, and (3) 
that his conduct since revocation has been exemplary. OLR maintains that Jennings never made full 
restitution to his victims, had trouble paying family support, failed to disclose the law license revocation 
to the Real Estate Board, maintained for a number of years that the sums he embezzled were merely 
loans and, in 2005, was arrested for first-offense drunk driving.  
 The Supreme Court will decide whether to reinstate Jennings’  license to practice law in 
Wisconsin.  
 
 
 
 
 
 
 
 
 



WISCONSIN SUPREME COURT 
Thursday, January 8, 2009 

9:45 a.m. 
 
 

07AP1849-CR  State v. Jordan L. Gajewski 
 
This is a review of a decision of the Wisconsin Court of Appeals, District III (headquartered in Wausau), 
which reversed a conviction in Marathon County Circuit Court, Judge Patrick M. Brady presiding.  

 This case involves a high school student who was convicted of third-degree sexual assault after 
allegedly having intercourse with a high school student at a party. The Supreme Court is expected to 
clarify how ‘ ineffective assistance of counsel’  claims are to be analyzed.  

Here is the background: Jordan L. Gajewski and the alleged victim, R.B., were students at the 
same high school. R.B. testified that after attending a party on May 8, 2005, she spent the night at a 
friend's house. Gajewski spent the night at the same house.  R.B. said she recognized Gajewski from 
school but did not know him well. She testified at trial that she woke up to find him kissing her and 
removing her clothing.  She said he then had intercourse with her. She testified that she told the 
defendant to stop and that he eventually did stop and went back to sleep. Two other people were sleeping 
in the same room at the time, and two other friends of R.B. were in the house. None of them awoke, and 
R.B. did not yell for help. She reported the assault 10 days later. Gajewski was arrested, charged and 
brought to trial.  

On cross-examination, the defense turned its attention briefly to the alleged encounter that has 
become the focus of this appeal. Grajewski’s counsel asked R.B. whether she had a conversation with 
the defendant at school several days after the alleged assault but before she reported the assault. She said 
she did not remember. Gajewski’s attorney asked, "If you had been raped a few days earlier . . . you 
wouldn't want to talk to him at all; would you?"  R.B. answered, "Right."   

The defendant did not testify. The only defense witness testified that he was sleeping three feet 
away from R.B. and did not hear anything.  He also said the next morning she did not appear upset.   

The jury found Gajewski guilty of third-degree sexual assault.  Sentence was withheld and he 
was ordered to serve 12 months in jail with work-release privileges as part of a five-year probation 
sentence. The sentence was stayed pending this appeal. 

After his conviction, Gajewski filed a post-conviction motion seeking a new trial. He alleged (1) 
that new evidence had surfaced, and (2) that his trial attorney had been ineffective. 

The new evidence was this: One day after Gajewski was convicted, a witness came forward to 
report overhearing R.B. make the following statement in a beer tent at a local fair: “ It never happened; I 
just did it to piss him off.”  The trial court declined to grant a new trial based upon this evidence, finding 
that the comment was so vague that there was no reasonable probability that it would have changed the 
outcome of the case. 

The ‘ ineffective assistance of counsel’  argument was based upon Gajewski’s claim that his 
lawyer failed to present full evidence about the alleged encounter between Gajewski and R.B. shortly 
after the alleged assault. The trial court concluded that the attorney had done a reasonable job, and had 
not presented more information because Gajewski had not provided it to him. 

The detailed version of the alleged encounter, as provided by Gajewski at the post-conviction 
hearing, is as follows: R.B. allegedly approached him several days after the party where the assault 
allegedly occurred, but before she reported the assault. He said that she wrote her cell phone number on 
his hand, and invited him to a concert. He declined, indicating that this would conflict with prom, to 
which he was taking another girl, and further explaining that he was not interested in her romantically.  
He testified that she responded with anger, calling him a name and storming off. Another boy testified to 
having witnessed the end of this encounter.  



During the post-conviction hearing, R.B. denied having asked the defendant to go out with her, 
and said “ I don’ t recall”  when questioned about whether she gave Gajewski her cell phone number.    

Gajewski’s trial counsel acknowledged that a jury would probably have found R.B.’s alleged 
behavior inconsistent with having been assaulted, and he agreed he should have cross-examined her 
about it at trial.  He also acknowledged he had not offered any evidence of motive for R.B. to fabricate 
the assault, and that Gajewski’s alleged rejection of R.B. would have provided such a motive. 

After the trial court denied Gajewski’s post-conviction motion, he went to the Court of Appeals, 
which agreed that his lawyer had been ineffective, and granted him a new trial. Now, the State has 
appealed that ruling to the Supreme Court.  

The State argues that the Court of Appeals got it wrong. Specifically, the State asserts that the 
appellate court improperly blamed defense counsel for not possessing all the information that the 
defendant later asserted counsel should have known. The State maintains that the client bears the 
responsibility of providing sufficient information to counsel. The State also argues that the Court of 
Appeals failed to hold Grajewski to the burden of proving by clear and convincing evidence that his trial 
counsel was ineffective. 

The Supreme Court will decide if Gajewski will receive a new trial, and is expected to clarify 
how the courts are to analyze ‘ ineffective assistance of counsel’  claims.    

 
 



WISCONSIN SUPREME COURT 
Thursday, January 8, 2009 

10:45 a.m. 
 
07AP79-CR State v. Jennifer L. Ward 

This is a review of a decision of the Wisconsin Court of Appeals, District III (headquartered in Wausau), 
which affirmed a conviction in Oneida County Circuit Court, Judge Mark A. Mangerson presiding.  
 
 This case involves a woman who was convicted of first-degree reckless homicide in connection 
with the death of an infant whom she was babysitting. The Supreme Court is expected to decide whether 
the woman will receive a new trial in view of police tactics used during her interrogation. 
 Here is the background:  In 2004, Jennifer Ward’s infant nephew, Thomas Ward, stopped 
breathing while he was in her care, and died soon thereafter at a local hospital. Medical personnel told 
Detective Glenn Schaepe that the baby had died from a subdural hemotoma, and Schaepe concluded that 
this was a shaken-baby case. Jennifer, who had blacked out upon receiving news of the baby’s death, 
was transported to the hospital, and Schaepe questioned her there. The tactics he used are at issue in this 
case.  

During initial questioning, Jennifer denied knowledge about the cause of Thomas’  death. She 
said she had cleaned him and then “plopped” him onto the bed. Schaepe repeatedly insisted that Jennifer 
must have injured the baby. At one point Jennifer asked, "So I caused injury to him?"  At another point 
she asked, "But I killed Thomas?"  When Schaepe told Jennifer that she had shaken Thomas, she asked, 
"How did I shake him?"  Detective Schaepe then demonstrated shaking, to which Jennifer responded, "I 
shook him like that?"  Schaepe responded, "Yeah."  Jennifer stated that she did not remember shaking 
Thomas. Schaepe also told Jennifer that her daughter had said that she had seen her shaking Thomas. 
What Schaepe did not say was that the daughter described Jennifer shaking Thomas after he had become 
unconscious in an effort to rouse him. 

During the interview in the hospital, and later at the police station, no family members or friends 
were allowed to see Jennifer. Her husband was turned away, as was a lawyer he had called to represent 
her. She was not told that anyone had requested to see her.  

During the questioning, which was videotaped, Jennifer asked Schaepe several times if she 
should contact an attorney. Each time, Schaepe responded that this was her decision to make. Ultimately, 
Jennifer gave a confession. She was taken to the jail, from which she was not permitted to make 
telephone calls (although the record indicates Schaepe may have authorized calls to a lawyer, this 
apparently was not communicated clearly to Jennifer, or not understood by Jennifer, as she testified that 
she believed she was not permitted to make any telephone calls). The attorney whom her husband had 
contacted came to the jail but was denied access to Jennifer. He also was denied a meeting with Schaepe. 

The case went to trial, and the defense focused on two fronts. First, the defense sought to present 
a theory that the baby’s injuries had occurred before Jennifer cared for him. To this end, an expert hired 
by the defense testified that old blood found in the baby’s skull indicated the baby’s injuries were such 
that he had been subject to head trauma days or weeks before he was under Jennifer's care.  

The second focus of the defense was to convince the judge that Jennifer’s confession had been 
coerced and therefore should be suppressed. In explaining his decision to deny the suppression motion, 
the judge noted that Schaepe had told Jennifer repeatedly at the hospital that she was not under arrest, 
and was free to leave. The judge further indicated that he had watched the DVDs of the interrogation at 
the Sheriff’s Department and noted that Schaepe and another officer read Jennifer her rights, asked if she 
understood them, and gave her ample opportunity to tell them that she wanted a lawyer, which she never 
did. 

“ I saw the interrogation with my own eyes on the DVD,”  the judge said. “And although it was an 
aggressive, assertive interrogation, it wasn’ t the type of interrogation that precluded someone from 
merely saying ‘ I want a lawyer.’  The officers were persistent as they should be when they’ re 



investigating a death, especially a death of an infant …. The long interrogations with deprivations of 
food and water, threats, strategums that the law abhors because in the end if you do get a confession 
using those types of tactics, the confession may be the product of the tactics and not the truth – here we 
don’ t have those types of police tactics.”  

Ultimately, Jennifer was found guilty of first-degree reckless homicide.  The circuit court 
sentenced her to 15 years of initial confinement and 5 years of extended supervision.  

Jennifer appealed, arguing (1) that her medical condition at the time of the interrogation made it 
difficult for her to think straight, (2) that law enforcement violated her rights when they held her 
essentially incommunicado for one-and-a-half days, and (3) that she did not knowingly and voluntarily 
waive her right to counsel. The Court of Appeals affirmed Jennifer’s conviction, noting that (1) medical 
personnel permitted the interviews, and the hospital discharged Jennifer without any indication that 
further care was warranted; (2) she was 35 years old with a high school diploma and she told the 
deputies during the interviews that she would let them know if they were saying something she did not 
agree with; (3) she asked to speak with Schaepe again after she was booked into the jail; and (4) she had 
been convicted of homicide previously, and therefore had experience with the criminal justice system.  

Now Jennifer has come to the Supreme Court, where she renews the arguments she made in the 
Court of Appeals. The Supreme Court is expected to decide two issues: (1) whether incriminating 
statements that are made after a person is arrested and held without contact with the outside world are 
admissible in court; and (2) whether a waiver of the right to counsel is considered to have been made 
voluntarily when the arrestee is held incommunicado and not allowed to use the telephone.  
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