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On June 20, 2008, the League of Wnen Voters of Wsconsin
Education Fund filed a petition, which they anmended on July 28,
2009, requesting that this court anend the Wsconsin Code of
Judi ci al Conduct (Petition 08-16). On Septenber 30, 2008, and
October 16, 2009, the Wsconsin Realtors Association, Inc. and
W sconsin Manufacturers and Conmerce, respectively, petitioned
this court to anend the Code of Judicial Conduct (Petitions 08-25
and 09-10). On Cctober 26, 2009, Retired Justice WIlliamA
Bablitch filed a petition requesting the court to anend the
recusal provisions under Ws. Stat. 8§ 757.19 (Petition 09-11).

The court held a public hearing on the four petitions on
Cct ober 28, 2009. Upon consideration of matters presented at the
public hearing and subm ssions made in response to the proposed
anendnents, the court adopted petitions 08-25 and 09-10 and
deni ed petitions 08-16 and 09-11 on a 4 to 3 vote. Chief Justice
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Shirley S. Abrahanson, Justice Ann Wil sh Bradl ey, and Justice N
Patrick Crooks dissented.

On Novenber 24, 2009, the proponents of Petitions 08-25 and
09-10 advised the court of an inadvertent inconsistency in the
| anguage of their proposed rules. On Decenber 7, 2009, the court
reconsidered the rules so that it could address this
i nconsi stency, consider technical changes in wording, and add
comment s expl ai ni ng the rules.

On January 21, 2010, the court adopted Petitions 08-25 and
09-10, as revised, on a 4 to 3 vote. Chi ef Justice Shirley S
Abr ahanson, Justice Ann Wal sh Bradley, and Justice N Patrick
Cr ooks di ssent ed.

IT IS ORDERED that petition 08-16 and petition 09-11 are
deni ed.

| T 1S FURTHER ORDERED that effective the date of this order:

SECTION 1. 60.04 (7) of the Suprene Court Rules is created
to read:

60.04 (7) Effect of Canpaign Contributions. A judge shal
not be required to recuse hinself or herself in a proceeding
based solely on any endorsenent or the judge's canpaign
commttee's receipt of a |awful canpaign contribution, including
a canpaign contribution froman individual or entity involved in
t he proceedi ng.

COVMVENT

W sconsin vi gorously debat ed an el ective
judiciary during the formation and adoption of the
W sconsin Constitution in 1848. An elective judiciary
was selected and has been part of the Wsconsin
denocratic tradition for nore than 160 years.
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Canpai gn contributions to judicial candidates are
a fundanental conponent of judicial elections. Since
1974 the size of contributions has been limted by
state statute. The limt on individual contributions
to candidates for the suprenme court was reduced from
$10,000 to $1,000 in 2009 Wsconsin Act 89 after the
2009 suprene court election. The legislation also
reduced the limt on contributions to suprenme court
candidates from political action conmmttees, from
$8, 625 to $1, 000.

The purpose of this rule is to nake clear that
the receipt of a lawful canpaign contribution by a
judicial candidate's canpaign comrittee does not, by
itself, require the candidate to recuse hinself or
herself as a judge from a proceeding involving a
contributor. An endorsenent of the judge by a |awyer,
ot her individual, or entity also does not, by itself,
require a judge's recusal from a proceeding involving
t he endorser. Not every canpaign contribution by a
litigant or attorney creates a probability of bias
that requires a judge's recusal.

Canpai gn contributions must be publicly reported.
Disqualifying a judge from participating in a
proceeding solely because the judge's canpai gn
commttee received a lawful contribution would create
the inpression that recei pt of a contribution
automatically inpairs the judge's integrity. It would
have the effect of discouraging "the broadest possible
participation in financing canpaigns by all citizens
of the state" through voluntary contributions, see
Ws. Stat. 8§ 11.001, because it would deprive citizens
who lawfully contribute to judicial canpaigns, whether
individually or through an organi zation, of access to
t he judges they help elect.

I nvoluntary recusal of judges has greater policy
inplications in the suprene court than in the circuit
court and court of appeals. Litigants have a broad
right to substitution of a judge in circuit court.
Wen a judge wthdraws following the filing of a
substitution request, a new judge wll be assigned.
When a judge on the court of appeals withdraws from a
case, a new judge also is assigned. Wen a justice of
the suprenme court withdraws from a case, however, the
justice is not replaced. Thus, the recusal of a
suprene court justice alters the nunber of justices
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reviewng a case as well as the conposition of the
court. These recusals affect the interests of non-
litigants as well as non-contributors, inasnuch as
suprene court deci sions  al nost i nvariably have
reper cussi ons beyond the parties.

SECTION 2. 60.04 (8) of the Suprenme Court Rules is created
to read:

60.04 (8) Effect of Independent Conmuni cations. A judge
shall not be required to recuse hinself or herself in a
proceedi ng where such recusal would be based solely on the
sponsorship of an independent expenditure or issue advocacy
comuni cation (collectively, an "independent communication”) by
an individual or entity involved in the proceeding or a donation
to an organi zation that sponsors an independent comrunication by

an individual or entity involved in the proceeding.

COMIVENT
| ndependent expenditures and issue advocacy
comuni cat i ons are di fferent from canpai gn

contributions to a judge's canmpaign conmttee.
Contributions are regulated by statute. They are often
solicited by a judge's canpaign committee, and they
must be accepted by the judge's canpaign commttee.
Contributions that are accepted may be returned. By
contrast, neither a judge nor the judge' s canpaign
committee has any control of an i ndependent
expenditure or issue advocacy comrunication because
t hese expendi tures or communi cat i ons nmust be
conpletely independent of the judge's canpaign, as
required by law, to retain their First Anendnent
protection.

A judge is not required to recuse hinself or
herself from a proceedi ng solely because an indivi dual
or entity involved in the proceeding has sponsored or
donated to an independent comunication. Any other
result would permt the sponsor of an independent
communication to dictate a judge's non-participation
in a case, by sponsoring an independent comrunicati on.
Automatically disqualifying a judge because of an

4
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i ndependent conmuni cation would disrupt the judge's
official duties and also have a chilling effect on
prot ect ed speech.

SECTION 3. 60.06 (4) of the Suprenme Court Rules is anmended
to read:

60.06 (4) Solicitation and Acceptance of Canpai gn
Contributions. A judge, candidate for judicial office, or judge-
el ect shal | not personally solicit or accept campai gn
contri butions. A candi date may, however, establish a committee
to solicit and accept |awful canpaign contributions. The
committee is not prohibited fromsoliciting and accepting | awf ul

canpaign contributions from lawers, other individuals, or

entities even though the <contributor may be involved in a

proceeding in which the judge, candidate for judicial office, or

judge-elect is likely to participate. A judge e+, candidate for
judicial office, or judge-elect may serve on the commttee but
shoul d avoid direct involvenent with the commttee's fundraising
efforts. A judge e+, candidate for judicial office, or judge-
el ect may appear at his or her own fundraising events. Wen the
commttee solicits or accepts a contribution, a judge e+,

candidate for judicial office, or judge-elect should alse be

m ndful of the requirenments of SCR 60.03 and 60.04(4); provided,

however, that the receipt of a |lawful canpai gn contri bution shal

not, by itself, warrant judicial recusal.

COMVENT

Under |ongstanding Wsconsin law, a judicia
candidate my not ©personally solicit or accept
canpai gn contri buti ons. However, a judicial candidate
may form and rely upon a canpaign comrittee to solicit
and accept contributions for the judicial canpaign.
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Lawers, other individuals, and entities are not
excluded from this process nerely because committee
nmenbers or contributors nay be involved in proceedings
in which the judge is likely to participate.

The solicitation of contributions from
participants in judicial proceedings is always a
matter requiring close, careful attention. Canpai gn
commttees should be sensitive to the existence of
pendi ng litigation, t he proximty of j udi ci al
el ections, and the wording of canpaign solicitations
to avoi d the appearance of proni se or pressure.

A judge should avoid having his or her nane
listed on another's fundraising solicitation even when
the listing is acconpanied with a disclainer that the
name is not listed for fundraising purposes.

Acknow edgenent by a judge or candidate for
judicial office of a contribution in a courtesy thank
you letter is not prohibited.

IT IS FURTHER CORDERED that notice of this anmendnent of
Suprenme Court Rules 60.04 and 60.06 be given by a single
publication of a copy of this order in the official state
newspaper and in an official publication of the State Bar of
W sconsi n.

Dat ed at Madi son, Wsconsin, this 7th day of July, 2010.

BY THE COURT:

Chri st opher J. Paul sen
Chi ef Deputy C erk of Suprene
Court
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M1 PATI ENCE DRAKE ROGGENSACK, J. I wite in support of
SCR 60.04(7), the recusal rule recently enacted by the court,
and to comment on Justice Bradley's dissent to the rule. SCR
60. 04(7) conports with the conmands of the Wsconsin
Constitution, the United States Constitution and our nobst recent
di scussion of the effect of political contributions on a

justice's participation, Donohoo v. Action Wsconsin, Inc., 2008

W 110, 314 Ws. 2d 510, 754 N W2d 480. In contrast, Justice
Bradl ey has chosen to espouse the politically correct position,
whi ch she supports with nunerous coments from newspapers.

12 SCR 60.04(7) applies to judges and justices for whom
the people of Wsconsin exercised their constitutional right to
vot e. Article 111 of the Wsconsin Constitution sets out a
statenment of the general right to vote in elections for

W sconsin public officers. It provides:

Electors. Section 1. Every United States citizen age
18 or older who is a resident of an election district
inthis state is a qualified elector of that district.

13 The right to vote is well-grounded in Wsconsin |aw.
It has long been understood that "[t]he right of a qualified
elector to cast a ballot for the election of a public officer
whi ch shall be free and equal, is one of the nost inportant of
the rights guaranteed to [the people] by the constitution."”

State ex rel. Frederick v. Zimrerman, 254 Ws. 600, 613, 37

N.W2d 473 (1949); see also MMNally v. Tollander, 100 Ws. 2d

490, 501, 302 N.W2d 440 (1981) (explaining that "[t]he right to

vote is the principal neans by which the consent of the
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governed, the abiding principal of our form of governnment, is
obt ai ned").

14 Article I, Section 2 of the United States Constitution
confers the general right to vote in federal elections. A

federal constitutional right to vote in state elections is
nowhere expressly nentioned in the United States Constitution.
However, once franchise is granted in state elections, it
becones a right inplicitly guaranteed by the United States
Consti tution. Dunn v. Bl unst ei n, 405 U. S. 330 (1972)

(concluding that Tennessee's durational residence requirenents
violated citizens' right to vote that is protected by the United
States Constitution).

15 Suprene Court Justices who have commented on the
protection the federal Constitution confers on voters in state
el ections have concluded that the First Amendnment is the source
for that federal right. Once established, that right 1is
protected from unconstitutional infringenment by the Equa
Protection Clause and the Due Process C ause of the Fourteenth

Amendnent . Harper v. Virginia Bd. of Elections, 383 US. 663

670 (1966) (noting that "the right to vote is too precious, too
fundanmental to be so burdened or conditioned").

16 The right to vote freely for candidates of one's
choice is the essence of a denocratic society and, therefore, it

may not be tranmel ed upon. Reynolds v. Sins, 377 U S. 533, 555

(1964). The right to vote is a fundanental right that has been
repeatedly analogized to "having a voice," i.e., speech in an

election. dingman v. Beaver, 544 U. S. 581, 599 (2005).

2
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M7 As Justice WIIliam Brennan renarked:

The right to vote derives from the right of
association that 1is at the <core of the First
Amendnent, protected from state infringenment by the
Fourteenth Amendnent.

Storer v. Brown, 415 US. 724, 756 (1974) (Brennan, J.,

di ssenting) (citations omtted). Justice Brennan further
expl ained, "the right to vote is 'a fundanental political right,
because [it 1is] preservative of all J[other] rights."" | d.

(quoting Yick W v. Hopkins, 118 U.S. 356, 370 (1886)).

18 The right to vote is not sinply a right to cast a
ballot, but rather, it is the right to cast an effective vote.

As the United States Suprenme Court instructed in WIllians v.

Rhodes, 393 U. S. 23 (1968), the state law at issue placed
burdens on two kinds of rights: The first was the right "to
associate for the advancenent of political beliefs, and the

[ second was the] right of qualified voters, regardless of their

political persuasion, to cast their votes effectively.”" Id. at
30.

19 In addition, noney spent in the course of an election
has | ong been held to be an elenent of speech. First Nat'l Bank

of Boston v. Bellotti, 435 U S. 765, 784 (1978). As the United

States Suprene Court has repeatedly explained, it finds "no
support in the First or Fourteenth Anmendnent, or in the
decisions of this Court, for the proposition that speech that
otherwise would be within the protection of the First Amendnent

| oses that protection sinply because [of] its source.” Id.
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10 When the right to vote is burdened, "governnental
action may withstand constitutional scrutiny only upon a clear
showing that the burden inposed is necessary to protect a
conpelling and substantial governnental interest.” Oregon v.
Mtchel |, 400 U S. 112, 238 (1970).

111 We elect judges in Wsconsin; therefore, judicial
recusal rules have the potential to inpact the effectiveness of
citizens' votes cast for judges. Stated otherw se, when a judge
is disqualified from participation, the votes of all who voted
to elect that judge are cancelled for all issues presented by
t hat case. Accordingly, recusal rules, such as SCR 60.04(7),
must be narrowWy tailored to neet a conpelling state interest.
See id.

12 This court was mndful of the obligations created by
the state and federal constitutions as well as the public's
concern for the effect of noney in judicial races, when it
enacted SCR 60.04(7). The wording of the Suprenme Court Rule
accommodates those interests by providing that a judge is not
required to recuse hinself or herself "based solely on" a
" awf ul canpaign contribution.” (Enphasi s added.) The
precision in SCR 60.04(7)'s language creates a rule that is
narromy tailored; yet, the rule does not limt recusal when a
| awful contribution is conbined with sone objectionable action
such as a contribution nade in exchange for a judge's vote on an
issue of interest to the contributor.

113 The text of SCR 60.04(7) is also consistent with our

nmost recent consideration of a challenge to a justice's
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participation based on that justice's receipt of |awful canpaign

contributions frominterested persons. See Donohoo, 314 Ws. 2d

510. I n Donohoo, Attorney Donohoo filed a notion to disqualify
Justice Butler based on Justice Butler's receipt of $300 from an
attorney representing Action Wsconsin, Inc., then known as Fair
Wsconsin, Inc., and $1,225 from Action Wsconsin, Inc.'s board
menbers. Id., f15. The contributions were nmade while Action
W sconsin, Inc.'s case was proceeding in this court. I|d.

114 In denying Donohoo's claim that Justice Butler was
disqualified due to his receipt of contributions to his

canpai gn, we quoted a statenent fromthe Judicial Comm ssion

There is no case in Wsconsin or elsewhere that
requires recusal of a judge or justice based solely on
a contribution to a judicial canpaign.

Id., 119 (enphasis added). The words, "based solely on," when
referring to lawful canpaign contributions, which the court
enpl oyed in SCR 60.04(7), mrror the wording of our reasoning in
Donohoo. Even though SCR 60.04(7) was recently passed, it is
not new |aw for Wsconsin. Rather, it codifies what we decided
in Donohoo.! Stated nore conpletely, there was no allegation in
Donohoo that anything was at i ssue other than | awf ul
contributions made by contributors who had sonme involvenent in

t he proceedi ngs before the court. No quid pro quo was all eged.

! Donohoo was based on State v. Amrerican TV & Appliance, 151
Ws. 2d 175, 443 N.W2d 662 (1989); Cty of Edgerton v. Cenera
Casualty Co., 190 Ws. 2d 510, 527 N W2d 305 (1995); and
Jackson v. Benson, 2002 W 14, 249 Ws. 2d 681, 639 N W2d 545.
Donohoo v. Action Ws., Inc., 2008 W 110, 916, 314 Ws. 2d 510,
754 N. W 2d 480.




Nos. 08-16, 08-25, 09-10 & 09-11. pdr

15 Justice Bradley's dissent is a political statenent
that will foster disrespect for and distrust of the Wsconsin
Suprene Court as an institution. Her coment msses the serious
| egal purpose of SCR 60.04(7). As such, her coment m sses the
poi nt that abridgenent of indispensable First Amendnent freedons
may flow from a recusal rule enacted w thout the understanding
necessary to appreciate its effect on protected |liberties.
Justice Bradley has chosen to base her attack on popular
political positions, which she supports wth newspaper articles
rather than with the legal tenets wupon which legal witing
customarily is based.

16 Justice Bradley's attack is undeserved. Al who voted
in favor of creating SCR 60.04(7) knew that their votes would
not be popul ar. However, the oath of judicial office, an oath
that we all took, requires that we protect the United States
Constitution and the Wsconsin Constitution, even when our
deci sions that do so are not popul ar.

117 | am authorized to state that Justices DAVID T.
PROSSER, ANNETTE KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN j oi n
this statenent in support of SCR 60.04(7).
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118 ANN WALSH BRADLEY, J. (di ssenting). The concurrence
attenpts to justify the need for the rule change as preserving
the right of Wsconsin citizens to vote. The voting rights
cases it cites, however, are totally unrelated to the issue of
judicial recusal. These cases address |laws that regulate voting
itself. For instance, they address the constitutionality of a
poll tax, a run-off election procedure, and a |law that fixes the

m ni mrum age of electors at 18.°1

! Harper v. Va. Board of Elections, 383 US. 663 (1966)
(declaring a poll tax unconstitutional); State ex rel. Frederick
v. Zimerman, 254 Ws. 600, 37 N.W2d 473 (1949) (addressing the
constitutionality of a run-off election procedure); Oegon V.
Mtchell, 400 U S. 112 (1970) (upholding anendnents to the
Voting Rights Act that permtted 18 year olds to vote and
abolished literacy tests and durational residency requirenents).

Addi tional cases cited by the concurrence in support of its
voting rights argunent are: Dunn v. Blunstein, 405 U S. 330
(1972) (addressing a state law that required citizens to reside
in Tennessee for one year prior to being eligible to vote);
McNally v. Tollander, 100 Ws. 2d 490, 302 N W2d 440 (1981)
(declaring an election invalid when ballots were not provided to
40 percent of the voters); Reynolds v. Sins, 377 U S. 533 (1964)
(hol ding wunconstitutional the discrimnatory apportionnment of
el ectoral districts); Cdingman v. Beaver, 544 U.S. 581 (2005)
(concluding that Oklahoma's sem -closed primary system did not
inpermssibly burden the right to freedom of political
association); Storer v. Brown, 415 U S. 724 (1974) (evaluating a
California statute that required "independent" candidates to be
politically disaffiliated for one year prior to an election);
Yick W v. Hopkins, 118 U.S. 356, 371 (1886) ("legislation
establishing neans for ascertaining the qualifications of those
entitled to vote"); WIlians v. Rhodes, 393 U S 23 (1968)
(addressing an Chio statute that required political parties
ot her than the Denocratic and Republican parties to neet speci al
requi renents before their candidates would be listed on the
ballot); First Nat'l Bank of Boston v. Bellotti, 435 U S. 765
(1978) (evaluating a Massachusetts statute that prohibited
busi ness corporations from making contributions to certain
political causes).
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19 Judicial recusal is unrelated to casting a vote. No
case cited by the concurrence equates the right to vote or the
right to give financial support to a judicial candidate with the
right to have a particular elected judge participate over a
particul ar case or decide an individual "issue" of |aw.?

20 | view the wvoting rights concerns stated by the
concurrence as a red herring. So do others.

21 After being subjected to unfavorable nedia reports and
criticism from editorial boards across the state (see 916,
infra), a nenber of the majority took the unprecedented step of
witing guest editorials in several newspapers to explain the
vote: "The protection of every voter's First Anendment right to
have his or her vote counted . . . was the driving force behind

the decision.” See, e.g., Justice Patience Drake Roggensack,

Guest Editorial, Rule Upheld First Amendnent Rights of Voters,

W sconsin State Journal, Dec. 3, 2009.

22 In response to the voting rights argunent, an
editorial board has countered: "The issue isn't the public's
ability to participate in the election of justices. Voters do
that nostly by voting." Editorial, Voters Are Not Fools,
M | waukee Journal Sentinel, Jan. 19, 2010. Rat her, the

2 The recent United States Supreme Court case Citizens
United v. Federal Election Commission, 130 S. Q. 876 (2010),
indicates that mnmandatory recusal rules do not abridge First
Amendnent rights. Stating that its holding was not at odds with
Caperton v. A T. Mssey Coal Co., 129 S CO. 2252, which
mandates recusal in sone cases based on canpaign contributions,
the Court explained: "Caperton's holding was limted to the rule

that the judge nust be recused, not that the |litigant's
political speech could be banned.” CGCitizens United, 130 S. C
at 910.
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editorial board asserted that at issue is the public perception
of the judiciary: "The issue is whether Supreme Court justices
[and other judges in the state] will be perceived as just your

common ordinary politician . affected by big nmoney. I1d.

123 Unlike the mgjority, | conclude that the purpose of a
recusal rule is to maintain a fair, neutral, and inpartial
judiciary. A fundanmental principle of our denbcracy is that

j udges nust be perceived as beyond pri ce.

124 When litigants go to court, they want a judge who wl|
decide the case based on the facts and the |aw. They do not
want the unpire calling balls and strikes before the ganme has
begun. Yet under the mjority's new rules, which nmark a
substanti al departure from our current practice, j udges'
canpai gn committees and perhaps someday even judges thensel ves?
will be able to ask for and receive contributions fromlitigants
before the trial has begun and before the judge nmakes a deci sion
in their case.

25 How, one may ask, can such a thing happen in a state

i ke Wsconsin which in the past has been heral ded as an exanple

of clean governnent?

3In Siefert v. A exander, No. 09-1713, slip op. at 27 (7th
Cr., June 14, 2010), the Seventh Circuit reversed a federal

district court's determ nation t hat SCR 60. 06(4)
unconstitutionally |imts judges thenselves from directly
soliciting and receiving canpaign contributions. Siefert is

chal l enging the decision and has petitioned the Seventh Circuit
for rehearing en banc. See Petition for Rehearing and Petition
for Rehearing en banc by Appellee John Siefert, filed 6/28/10.
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26 The answer is that it can happen when a majority of
the court adopts word-for-word the script of special interests
that may want to sway the results of future judicial canpaigns.
It can happen when a majority of the court refuses to allow for

study, discussion, or further input on the petitions. And, when

it happens, it subverts the integrity of the court and
underm nes the public trust and confidence that judges will be
i mpartial.

I
127 Make no m stake, the new rules passed by the majority
signify a dramatic change to our judicial code of ethics.
128 1t has been the |ong-standing practice in Wsconsin
that conmttees were prohibited from knowingly soliciting or
accepting contributions from litigants with a case pending

before the court.* The amended rule adopted by the ngjority on

* The concurrence asserts that the rule adopted by the
majority "codifies what we decided" in Donohoo v. Action Ws.,
I nc., 2008 W 110, 314 Ws. 2d 510, 754 N. W 2d 480.
Concurrence, 914. Yet, because Donohoo did not address a
canpaign contribution froma litigant with a case pending before
the court, the concurrence's assertion msses the mark. In
Donohoo, we enphasized: "There were no contributions from any
litigants in cases before the court, but rather two board
menbers out of twelve made personal donations as did an
attorney." 314 Ws. 2d 510, f19. The concurrence's discussion
of Donohoo omits this critical sentence.

4
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January 21, 2010, heads in the opposite direction. It provides

that the candidate's conmttee is not prohi bited from
soliciting and accepting lawful canpaign contributions from

| awyers, ot her individuals, or entities even though the

contributor may be involved in a proceeding in which the judge,

candidate for judicial office, or judge-elect is Ilikely to

partici pate.” (Enmphasis reflects new |anguage adopted by the

majority.)
29 It is not clear from the text of this anendnent
whether the term "individuals" includes Ilitigants and whether

the phrase "is likely to participate” includes participation in

The prohibition on contributions by litigants is one of
| ong st andi ng. The Comm ssion on Judicial Elections and Ethics
was created by this court to recommend changes to our Code of
Judi ci al Conduct addressing political and canpaign activity of
j udges and candidates for judicial office. See fn. 16, infra.
In its 1999 submssion to this court, it proposed that the
solicitation and acceptance of contributions from current
litigants be prohibited. It stated that such a prohibition
"reflects long-standing practice in Wsconsin." Charles D
Cl ausen, The Long and Wnding Road: Political and Canpaign
Ethics Rules for Wsconsin Judges, 83 Margq. L. Rev. 1, 78 (App

A . The Commi ssion opined that "[bJoth the solicitation and
acceptance of contributions from current litigants would be at
best unseemy." 1d. at 89 (App. B)

The Comm ssion also recormmended that the court specifically
allow for contributions from |awers, which was considered
anot her practice of long standing. Utimtely the court decided
to anmend SCR 60.06(4) to reflect that a candidate's conmttee
"is not prohibited from soliciting and accepting canpaign

contributions from | awers.” However, the court concluded that
the existing rules, including the recusal rule, already covered
contributions from current litigants. The court added a final

sentence to SCR 60.06(4) referencing the existing SCR 60.03
(avoiding inpropriety and the appearance of inpropriety) and SCR
60.04(4) (the recusal rule).
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a case currently pending before the judge.® Justice Prosser
clarified at the January 21, 2010, open administrative
conference that indeed the intent is to allow for the
solicitation and receipt of a contribution froma litigant with

a case currently pending before the judge.®

® Although in this dissent | address only the amendnents to
SCR 60.04(4), parts of the newy created SCR 60.04(7) and
60.04(8) are also unclear. At the January 21, 2010, open
adm ni strative conference, Chief Justice Abrahanson asked that
certain terns be defined to provide clarity. The majority
refused her request. The mmjority's failure to define and
differentiate between critical terns renders the neaning of
parts of these new rul es uncertain.

® 1t is not clear that the menbers of the majority are in
agreenent about the neaning and effect of this newrule. At the
January 21, 2010, open admnistrative conference, Justice
Prosser recognized that under some circunstances, receipt of a
| awf ul canpaign contribution could require a judge's recusal:
"Now, for exanple, if . . . a judge personally solicited and
personal |y recei ved a substanti al t hough | awf ul
contribution . . . , if for exanple there is a case pending
before the court and at that point the judge's conmttee goes
out and solicits . . . a contribution, that is something that's
going to have to be factored in."

However, it appears from Justice Gableman's conmments that
he believes a |awful canpaign contribution nmay never require
recusal: "The idea that rules ought to be put in place which

woul d hinder individual citizens from voting for candi dates of
their choosing by allowng lawful canpaign contributions to
bl ock [that judge's] work on the bench . . . | think that this
new draft is supportive of the individual citizen's right to
vote for and support the judicial candidates of their choosing."

6
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130 In a letter to the court, the Brennan Center for
Justice’ forecasts the new reality for Wsconsin under the
revised rules adopted by the majority. It predicts that the
revisions "threaten to wundermine public confidence in the
inmpartiality of Wsconsin's judiciary, which 1is, and has
traditionally been, accountable to the law and the U S. and
Wsconsin Constitutions, not to special interests that inject
mllions of dollars into canpaigns for judicial office in the
Badger State.”

31 Additionally, it expresses concern that the revised
rules may be in direct conflict with the United States Suprene
Court's recent ruling that due process requires a judge's
recusal "when a person with a personal stake in a particular
case had a significant and disproportionate influence in placing
the judge on the case by raising funds or directing the judge's
el ection canpaign when the <case was pending or inmnent."

Caperton v. A T. Massey Coal Co., 129 S C. 2252, 2263-64

(2009) .

Li kew se, Justice Roggensack appears to believe that
mandatory recusal based on a canpaign contribution cannot be
requi red because she sees it as violative of a citizen's right
to vote. See Wsconsin Supreme Court, Open Admnistrative
Hearing on Rules Petitions 08-16, 08-25, 09-10, and 09-11,
relating to anmendnents to the Code of Judicial Conduct's rules
on recusal and canpaign contributions, January 21, 2010
(avai l abl e at
http://ww. wi seye. org/ wi seye_progranm ng/ wi seye_ Vi deoAr chi ve_10.
htm).

" The Brennan Center for Justice is a non-partisan public
policy and law institute at the New York University School of
Law.
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32 There can be no doubt that the actions of the majority
have substantially underm ned the public trust and confidence in
the judiciary's inpartiality. Yet, menbers of the nmgjority
appear to be unnoored from this reality. I nstead they blane
their «critics, watchdog organizations, and the nedia for
undermning the public's confidence in the integrity of the
courts.?

133 The perception that the majority's new rules subvert
the integrity of the court has been wdely dissemnated in
editorials around the state:

* Racine Journal Tines: "Suprenme Court recusal rule is

di sgrace to state.” (Novenber 2, 2009)

e Eau Caire Leader Tel egram "Hi gh court in session; bring

your wallet."” (Novenber 1, 2009)

» Appleton Post-Crescent: "Suprenme Court rule robs public

trust.” (Novenber 9, 2009)

» Sheboygan Press: "Is justice for sale in Wsconsin?"

(Novenber 2, 2009)

e Capital Tines: "Once again, big noney wins." (Novenber 4,

2009)

e Oshkosh Northwestern: "Supreme Court fails to clean

bl em shed i nage."” (Cctober 30, 2009)

8 In response, one editorial observed that the majority's

finger pointing is msdirected. It enphasized that it is the
action of the nmgjority that underm nes the public's confidence,
not the actions of watchdog organizations or the nedia.
Editorial, Court Should Heed Wrds of Own Justice, Appleton Post
Crescent, Jan. 21, 2010.
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 Geen Bay Press Gazette: "Big nmoney always finds a

| oophole.”™ (Novenber 5, 2009)

* M|l waukee Journal Sentinel: "A breach in reality. 1In a 4-

3 vote, justices thunmb their noses at the perception of

connections between |arge canpaign contributions and the

court's integrity, objectivity and credibility." (Cct ober

29, 2009)

I

34 The public reaction nay be related in part to the
ranrod manner by which these rules were adopted. The
concurrence does not attenpt to justify the mpjority's
unprecedented acti ons—perhaps because there is no acceptable
justification.

135 On Cctober 28, 2009, the majority voted to adopt the
petitions of the Wsconsin Manufacturers & Commerce (WWC)° (09-
10) and the Wsconsin Realtors Association, Inc. (the Realtors)
(08-25), relating to canpaign contributions and endorsenents.
The mpjority refused to allow for study, discussion, or further
input. Instead, it voted to adopt the petitions verbati m—word-
for-word as proposed by the special interest groups—w thout any

comment s.

® The Wsconsin Denocracy Canpaign reports that W/ spent
$2.2 mllion on the 2007 election and $1.8 mllion on the 2008
el ection. Wsconsin Denocracy Canpai gn, Wsconsin Suprene Court
Canpai gn Fi nance Sumari es,
http://w sdc. org/wdc_suprene_fin_summary. php.

9
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Chief Justice Abrahanson (stating the question):

"Those in favor of the . . . substitute motion, ' which
is to adopt 8-25 and 9-10 verbatim no coments,
correct? And deny 8-16 and 9-11.% ['Il call the
roll. Ann Wal sh Bradl ey?

Justice Bradl ey: No.

Chi ef Justice Abrahanmson: Pat Crooks?
Justice Crooks: No.

Chi ef Justice Abrahanson: Dave Prosser?
Justice Prosser: Yes.

Chi ef Justice Abrahanson: Pat Roggensack?
Justi ce Roggensack: Yes.

Chi ef Justice Abrahanson: Annette Ziegler?

10°At the Qctober 28, 2009, open adninistrative conference
Justice Crooks noved that the court appoint a commssion to
study the four recusal petitions and report back to the court no

|ater than February 1, 2010. Justice Prosser offered a
substitute notion to adopt the petitions of WMC and the Realtors
W t hout further study. See Wsconsin Suprene Court, Open

Adm nistrative Hearing on Rules Petitions 08-16, 08-25, 09-10,
and 09-11, relating to anendnents to the Code of Judicial
Conduct's rules on recusal and canpaign contributions, Cctober
28, 2009 (avai l abl e at
http://ww. w seye. org/ wi seye_progranm ng/ wi seye_ Vi deoAr chi ve_09.
htm).

1 Although the nmajority voted to not add witten comments
at the October 28, 2009, admnistrative conference, Justice
Prosser drafted witten comments for the January 21, 2010, open
adm ni strative conference. Witten comrents are not adopted by
this court, however, and Justice Prosser's coments have not
been adopted by the majority here. As explained in the preanble
to the Code of Judicial Conduct, "The rules of the Code of

Judi ci al Conduct are authoritative. . . . The comentary is not
intended as a statement of additional rules.” SCR Ch. 60,
Pr eanbl e.

Petition 08-16 was submitted by the League of Wnen Voters.
Petition 09-11 was submtted by Retired Justice WIliam A
Babl it ch.

10
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Justice Ziegler: Yes.
Chi ef Justice Abrahanson: M ke Gabl eman?
Justice Gabl eman: Yes.

Chi ef Justice Abrahanson: | would vote no. The ayes
have it. It is adopted.

136 Probably nmuch to the enbarrassment of the majority
which had just adopted the petitions verbatim the court was
advised by letter dated Novenber 24, 2009, from counsel for W/
and the Realtors that there was a problem with adopting the two
petitions word-for-word—the I|anguage in the petitions was
I nconsi stent. "W wite to note an inconsistency in the two
rule petitions."??

137 WMC and the Realtors proposed new | anguage that would
resolve the inconsistency. At an open adm nistrative conference
on January 21, 2010, the mgjority voted to adopt the anended
| anguage—again, word-for-word as proposed by WV and the
Real t ors. And again, wthout allowng for any further study,
di scussi on, or input.

138 At the January 21, 2010, conference, Justice OCrooks
renewed his request that there be further study of the
petitions. He also requested to place a hold on the vote so
that the court could get input from the other elected judges
across this state who are also affected by these petitions but
who had not received notice of the admnistrative hearing or
conferences that addressed the petitions. The request for a

hold was not honored. Instead, the mpjority raced past severa

12 Letter from counsel for WMC and the Realtors (Nov. 24,
2009) (on file with the clerk of the Wsconsin Suprene Court).

11
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off ranmps to reach its desired destination of passing the
petitions as proposed by the special interest groups.?!

139 For the alnost fifteen years that | have been on this
court, there has never been a mpjor rules petition that has been
adopted without study, discussion, or further input.! Never,

until now

13 Some nenmbers of the mmjority appeared to attenpt to
obscure the authorship of the new rules by referring to "Justice
Prosser's petition" at the January 21, 2010, open adm nistrative
conf er ence. Justice Prosser, however , acknow edged that
essentially, the changes he mde to the W/ and Realtors
petitions affected four words in SCR 60.06(4). In one place, he
inserted the phrase "or judge-elect." This phrase appeared in
another place in the petition and was apparently inadvertently
omtted. Additionally, he omtted the word "presiding.” Wen
asked whether, with the exception of those two changes, the text
was verbatim the recommendation of WMC and the Realtors, he
responded, "That's essentially correct.” See Wsconsin Suprene
Court, Open Adm nistrative Hearing on Rules Petitions 08-16, 08-
25, 09-10, and 09-11, relating to anendnments to the Code of
Judi cial Conduct's rules on recusal and canpaign contributions,
January 21, 2010 (avail abl e at
http://ww. w seye. org/ wi seye_progranmm ng/ wi seye_ Vi deoAr chi ve_10.
htm ).

4 Both the mmjority's refusal of further study and its
pronotion of soliciting and accepting canpaign contributions
fromlitigants wth cases pending before the court are in stark
contrast with this court's prior experience. In the past, we
sought further study and appointed a Conm ssion on Judicial
El ections and Ethics, which we charged with recomendi ng ethics
provi sions "addressing political and canpaign activity of judges
and candidates for judicial office." See Final Report of the
Comm ssion on Judicial Elections and Ethics 2 (1999), available
at http://ww. w courts. gov/about/com ttees/docs/judeefinal. pdf.

The Comm ssion was conprised of a bipartisan group of
| egi sl ators, business |eaders, |abor interests, |aw professors
j udges, and other comunity | eaders. After study, discussion
and input from a cross section of Wsconsin citizens, the
Comm ssion recomended that judges and their conmttees be
prohibited from soliciting and accepting canpaign contributions
fromlitigants with pendi ng cases.

12



Nos. 08-16, 08-25, 09-10 & 09-11. awb

40 It is unclear why the ngjority was in such a rush to
pass these petitions. What is clear, however, is that wthout
any study or discussion, and without input from elected judges
at all levels across the state, we end up with rules that are
not carefully worded and concepts that are not fully considered
and test ed.

41 That is why the Board of Governors of the State Bar of
W sconsin adopted a resolution requesting that the court submt
the petitions for further study. That is likely why forner
Justices WIcox, Geske, and Bablitch all supported a study,
di scussion, and further input on the petitions.?®® In fact,
former Justice Bablitch warned that passing the petitions of the
special interest groups verbatim and w thout further study and
di scussion "was one of the worst things that [the court] could
do." Unfortunately for the institution of the court and the
citizens of this state, the majority did not heed that warning.

11

142 We have long held that the adoption of a "strong code
of ethics" is essential "to keep [our] own house in order so as
to better assure t he ef fective, fair and i nparti al

adm nistration of justice in our Wsconsin state courts.” In re

Hon. Charles E. Kading, 70 Ws. 2d 508, 524-25, 235 N W2d 409

(1975).

15 Steven Elbow, Nasty Debate over Mdney in Court Races
Shows Suprene Court's Political Divide, Capital Tinmes, Dec. 17,
2009; Legally Speaking with Steven Walters: Judicial Recusals
(Wsconsin Eye broadcast Nov. 24, 2009), avail able at
http://ww. w seye. org/ wi sEye_programm ng/ ARCH VES-
| egal | yspeaking. htnl .

13
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143 I1ndeed, strong recusal rules that preserve the public
confidence in the judiciary are all the nore essential now in
light of a case that was decided by the United States Suprene
Court on the very day the majority voted to adopt its new rules.

In Citizens United v. Federal El ection Comm ssion, 130 S. Ct.

876 (2010), the Court determned that federal canpaign |aws
prohi bi ting cor porate i ndependent expendi tures
unconstitutionally burden a corporation's right to political
speech.

44 The Citizens United decision opens w de the potenti al

fl oodgates of wunlimted corporate canpaign contributions in
judicial elections. | f canpaign contributions are subject to
| ess regulation (and therefore, nore and nore contributions are
“lawful "), we should be adopting stronger standards for recusa
rat her than neutering our existing recusal rules.

145 | hope that those who have not yet had or taken the
opportunity to weigh in on the issue of judicial recusal will do
so now, and after further study consider petitioning the court
for change. | urge the legislature to engage in further study
of judicial recusal, as suggested by Justice Crooks in a recent

letter to the Joint Legislative Council.'® If this court is

16 See Letter of Justice Crooks to the Co-Chairs of the
Joint Legislative Council (Jan. 27, 2010), which wurges the
adoption of a new subsection to the current statute on judicia

recusal: "I am witing to urge that the Joint Legislative
Counci | consi der t he addi tion of a subsection to
§ 757.19(2) . . . . | suggest that +the new subsection be
patterned after 28 U S C 8§ 455(a), which sets forth an
objective standard in regard to a judge's recusal.” (on file

with the clerk of the Wsconsin Suprene Court).

14
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unwi lling or unable to keep its own house in order, perhaps it
will require action by others to step in and assist in
mai ntaining the integrity of the court and preserving the public
trust and confidence that Wsconsin judges will be inpartial.

146 Accordingly, | respectfully dissent.

147 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice N. PATRI CK CROOKS join this dissent.

Section 28 U . S.C. § 455(a) states as follows: "Any justice,
judge, or magistrate judge of the Unites States shall disqualify
hinmself in any proceeding in which his inpartiality mght
reasonably be questioned.”

15
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