NEW LAWS


Here is a link to a May 24, 2010, Wisconsin Legislative Council Act Memo which summarizes the changes made to Chapters 755 & 800 regarding the formation of municipal courts and municipal court procedures. http://www.legis.state.wi.us/2009/data/lc_act/act402-sb383.pdf 
The Office of Judicial Education also mailed this document to every municipal court on June 22, 2010.  This act went into effect on January 1, 2011


COURT TO ORDER AND DEFENDANT TO PAY COST OF CERTAIN BLOOD WITHDRAWALS.   2011 Wis. Act 32, sec. 3490r, creating Sec. 814.65(4m), effective for blood withdrawals on and after 7/1/11 (sec. 9309).

If a defendant is required to appear in municipal court and the defendant is convicted of OWI involving a motor vehicle, boat, snowmobile or ATV, the court shall impose and collect from the defendant any costs charged or paid by a law enforcement agency for the withdrawal of the defendant’s blood.   If at the time of conviction the law enforcement agency has not yet paid or been billed for the actual withdrawal, the court shall impose and collect the costs that are reasonably expected for the withdrawal.  

The court shall disburse the collected money to the law enforcement agency that requested the blood withdrawal.  

Costs may not be imposed for an alternative blood test provided free of charge as required in Wis. Stat. 343.305(4).


RULES OF EVIDENCE CHANGED CONCERNING EXPERT AND LAY WITNESS TESTIMONY.  2011 Wis. Act 2, amending Sec. 907.01 – 907.03.  Effective for cases filed on or after 2/1/11.

Previously, Wisconsin rules of evidence allowed expert testimony if it assisted an understanding of the evidence or to determine a fact at issue in the case.  This was referred to as a “relevance” test.  Wisconsin has now adopted the more stringent “reliability” or “Daubert test” for admissibility of expert testimony.  This is the same standard that the Federal courts and a majority of states already use. 

Specifically, the Act makes four changes in the rules of evidence.  First, under the former law, a lay witness (not testifying as an expert) may give an opinion if it is rationally based on the perception of the witness and if it is helpful to a clear understanding of the witness’s testimony or to the determination of a fact at issue.  The Act adds a new requirement that the lay witness’s opinion testimony may not be based on scientific, technical, or specialized knowledge that would otherwise be within the scope of an expert witness.




Second, under the former law, expert testimony is allowed if it will assist to understand the evidence or to determine a fact at issue in the case.  The Act adds a further requirement that the testimony is based on “sufficient facts or data, the testimony is the product of reliable principles and methods, and the witness has applied the principles and methods reliably to the facts of the case.”

The third change forbids the testimony of an expert witness if the expert is entitled to receive compensation contingent on the outcome of the case.

The fourth change forbids disclosing to a jury any inadmissible facts or data that form the basis of an expert’s opinion.  This change does not apply to municipal courts although some defense attorneys may try to convince you that it does.  


BAN ON TEXTING WHILE DRIVING.   2009 Wis. Act 220, Creating 346.89(3).  Effective 12/1/10.

It is illegal to “drive a motor vehicle while composing or sending an electronic text message or an electronic mail message.”  The statute creates a number of exceptions.  The ban does not apply to operators of emergency vehicles; emergency alert messages, such as ONSTAR, sent from a vehicle; amateur radio operators using proper radio procedures; and drivers using voice-operated or hands-free devices if the driver does not use hands to operate the device.  


MAJOR CHANGES IN OWI LAW.  2009 Wis. Act 100, effective for offenses occurring 7/1/2010 and after. 

· Some 1st offenses are now criminal and are not within the jurisdiction of municipal courts.  1st offense OWI is criminal if there was a child under 16 in the vehicle.

· Absolute Sobriety is criminal and not within jurisdiction of municipal courts if there was a child passenger under 16 in the vehicle. 

· Reduced penalties for PAC conviction within 0.08-0.099 are eliminated.  Defendant must pay full costs and surcharges and must do assessment.

· If defendant is found guilty of a refusal OR if defendant tested .15 or higher OR if the defendant has a previous OWI conviction more than 10 years old, court must order defendant’s operating privileges to be restricted to vehicles equipped with an Ignition Interlock Device (IID) AND must order each vehicle with defendant’s name on title or registration to be equipped with an IID.

· IID license restriction must be for one year.
· Court may order installation of IID on defendant’s vehicles immediately.
· Time period for IID license restriction begins when DOT issues occupational or reinstated license.
· If equipping each of defendant’s vehicles would cause undue hardship, court may order that one or more vehicles NOT be equipped with an IID.
· Defendant liable for reasonable costs to equip and maintain IID, except if court finds defendant has household income below 150% of fed poverty guidelines defendant’s cost can be limited to one-half of actual costs to install and maintain IID.
· Court must impose $50 ignition interlock surcharge which goes to the county treasurer.



NEW PUBLISHED CASES


REASONABLE SUSPICION/PROBABLE CAUSE


DOES THE COMMUNITY CARETAKER DOCTRINE ALLOW WARRANTLESS ENTRY INTO A HOME TO LOCATE A DRIVER WHOSE VEHICLE WAS INVOLVED IN AN ACCIDENT?

State v. Ultsch, 2011 Wis. App. 17 (December 23, 2010)

In the wee hours of the morning a Marquette County Deputy Sheriff was dispatched to an accident involving a car and a building.  Upon arrival he observed substantial damage to the building’s doorway.  The striking vehicle was subsequently located several miles away.  It was parked at the end of a one quarter mile driveway leading to a private residence.  The deputy observed damage to the vehicle’s left front fender.  The driveway was covered in deep snow and it appeared that the driver had walked to the residence.  Shortly after the deputies arrived a vehicle came down the driveway.  The driver indicated he was the owner of the house and that his girlfriend was in bed but he declined to identify her.  With the aid of a four wheel drive vehicle the deputies drove up the driveway. They then proceeded to knock on the door and when they received no response tried the doorknob.  Upon discovering that the door was open the officers entered and found Kathleen Ultsch asleep in a bedroom.  One thing led to another and she was eventually charged with an OWI 5th.  After the circuit court denied her motion to suppress because the warrantless entry was a valid community caretaker function, this appeal followed. 

The Court of Appeals began its analysis with the constitutional presumption that a warrantless search of a residence based on the community caretaker doctrine is per se unreasonable under the 4th Amendment unless it fits into a specific exception.  The applicable exception for this set of facts is set out in State v. Pinkard 2010 WI 81 where the Supreme Court upheld such a warrantless entry.  In doing so, however, the high court emphasized that there is greater constitutional protection for homes than for cars.  The test to determine whether a warrantless entry to a home is justified is the same one used to assess all community caretaker contacts: 

1. Did a search or seizure occur within the meaning of the 4th Amendment?
2. Was this a bona fide caretaker contact?
3. If so, did the public interest outweigh the intrusion upon the privacy of the individual?

In Pinkard, the police entered the residence based on an anonymous tip that two people appeared to be sleeping in a room containing cocaine, money, and a digital scale.  When the police arrived the door was wide open and the two occupants did not respond to verbal calls from the police.  Because illegal drugs were possibly involved and the occupants could have been the victims of foul play or an overdose the Supreme Court upheld the warrantless entry. 

In the case at hand, however, the sum total of the information known to the deputies when they entered was far less compelling than in Pinkard. While there was significant damage to the vehicle, the airbags had not deployed, the windshield was not broken, there was no damage to the driver’s door, no blood in the car or in the snow, and no indication from the owner of the residence that his girlfriend needed medical assistance.  Based on this far less imposing set of facts the appellate court held that the warrantless entry violated the 4th Amendment and reversed the decision of the circuit court.    


WAS THE DEFENDANT COERCED INTO OPENING THE DOOR OF HIS HOME TO POLICE BY THEIR REPEATED KNOCKING AND THREAT TO GET A WARRANT IF HE DID NOT COME OUT AND SPEAK WITH THEM?

City of Sheboygan v. Cesar,  2010 Wis. App. 170 (November 24, 2010)

At approximately 10:00 p.m. a City of Sheboygan Police Officer responded to a call regarding a vehicle striking a fire hydrant.  After speaking with a witness the officer drove a short distance and located the pickup truck that matched the description of the vehicle that allegedly struck the hydrant.  Brian Cesar, the registered owner of the truck, resided at the address where the truck was parked.

Two police officers went to the front door while another was posted at the back door.  The two officers repeatedly rang the doorbell and knocked on the door.   By their estimate these efforts to contact Cesar went on for 5-10 minutes.  The officers also walked around the house and looked in the windows.  They saw a man standing in the kitchen but he did not acknowledge them.  Finally after they shouted through the windows that it would be in his best interest to come out and speak with them, Cesar came to the front window and asked them what they wanted.  The officers told him they wanted to talk with him about the accident involving the fire hydrant.  Cesar said he did not want to speak with them and was not going to come out.  While talking with the defendant through the window Cesar seemed unsteady on his feet and appeared to the officers to be under the influence.  After the officers told Cesar that they were going to stay at his house until he either came out or they obtained a search warrant, he stepped onto the front porch.  He admitted to the officers that he had taken Ambien and consumed alcohol prior to driving his truck.

After being found guilty in the Sheboygan municipal court he appealed to the circuit court.  When the latter court denied his motion to suppress and found him guilty of OWI and hit and run to property adjacent to highway this appeal followed.  

The two central issues on appeal were whether he was unlawfully seized within his home and his statements were involuntary. The first issue is one that has not been directly addressed in Wisconsin.  There are, however, several federal cases that examine the “in-home” or constructive seizure issue.  In U.S. v. Jerez, 108 F. 3d 684 (7th Cir. 1997) and U.S. v. Reeves, 524 F.3d 1161 (10th Cir. 2008) the residences at issue were motel rooms.  In both cases the police contact began after 11:00 p.m. the police pounded on the doors and windows and shouted to the occupants for an extended period of time and in the former case shined a flashlight through the window.  As the 7th Circuit noted in Jerez, a 4th Amendment seizure occurred because of the special vulnerability of citizens who are awakened at night in their dwelling place by the police shouting “Open up the door.”  Under these circumstances a reasonable person would not have felt he/she could effectively end such an encounter by just remaining in their room.  

In comparing and contrasting the facts that led the 7th and 10th Circuits to find a 4th Amendment violation based on constructive seizure, the Court of Appeals did not find the actions of the Sheboygan Police to be as overly intrusive or coercive.  The key factual differences were the fact that Cesar had just returned home prior to the police contact and was thus not asleep, only two officers were actively trying to contact him, and the tone of their requests were nonthreatening.   This was enough to lead the Court to optimistically conclude, “… that once informed of his or her options a reasonable person would have understood that he or she was free to terminate the encounter.”  The Court of Appeals also held that his statements to the police once he came out of his house were not involuntary because the officers did not trick or coerce him into making these statements.  



OWI CASES


UNDER THE IMPLIED CONSENT LAW CAN A DEFENDANT OBTAIN BOTH AN ALTERNATIVE TEST AT POLICE EXPENSE AND ONE THAT HE/SHE PAYS FOR? 

State v. Batt, 2010 Wis. App. 155 (October 6, 2010)

Defendant appealed his conviction of felony OWI (5th or 6th) by asserting that the arresting officer did not follow Wis. Stat. 343.305(5)(a) when he failed to provide a third alternative test.  Defendant also challenged whether there was reasonable suspicion for a stop, but the court ruled the totality of the circumstances showed that there was reasonable suspicion for a stop in this case. 

The court held that the implied consent law (Wis. Stat. 343.305) requires a primary test is to be provided by the law enforcement agency at the agency’s expense, and the agency must provide the opportunity for a second test at the agency’s expense, or the second test may be refused by the suspect who can then choose his or her own test at his or her own expense.  Additionally, the totality of the circumstances in this case demonstrate the arresting officer had reasonable suspicion to make a traffic stop because the initial anonymous tip came from individuals who directly observed the criminal activity and was corroborated by a group of people at the scene of the arrest pointing at a vehicle matching the initial description by the anonymous tipster. 

On August 10, 2008, defendant was arrested under suspicion of driving under the influence of an intoxicant.  The arresting officer read defendant the Informing the Accused form pursuant to Wis. Stat. 343.305(4), which included instructions on his right to alternative tests for intoxication following the administration of a primary test conducted by the police.

Defendant consented to the primary test (blood), then requested and was administered an alternative breath test.  Defendant also requested a third test by “a qualified person at his expense.  The officer informed defendant he would have to make his own arrangement for the test at his expense, but that the jail might let him use the phone to do so.  There is nothing in the record indicating the defendant received a third alternative test.

Defendant was ultimately convicted of felony OWI (5th or 6th).  Defendant argued on appeal that he was entitled to a third test under Wis. Stat. 343.305(5)(a).  He argues that this statute requires an alternative test administered at police expense, and “the opportunity to obtain a third test at the person’s own expense.”  The State reads this statute as requiring either an alternative test at police expense, or an alternative test which the person selects and pays for, but not both.

On appeal, the court rejected the defendant’s argument and ruled that Wis. Stat. 343.305(5)(a) requires one alternative test or the other but not both, based on the interpretation of the statute in State v. Stary, 187 Wis. 2d 266, 270 (Ct. App. 1994).  The court found that when police use Wis. Stat. 343.305 to obtain an intoxication test, “it must (1) provide the primary test of its choice at its own expense; (2) provide an opportunity for a second test of its choice at agency expense; and (3) if the second test is refused by the suspect in favor of one at his or her own expense, it must provide reasonable opportunity for a test of the suspect’s choice at the suspect’s expense.” 

Defendant also asserts there was no reasonable suspicion to justify being stopped.  Defendant argues that because the stop was based on an anonymous tip, “… whose veracity is by nature unknown, [and] require some corroboration before a stop may be justified.”  However, the court holds here that there was enough corroboration to justify the stop.  The initial tip reported two specific vehicles speeding in the area and the officer was able to corroborate this tip when a “group of people standing in the area of the original tip gestured at the vehicle he suspected.”  Furthermore, “because the criminal activity he was originally investigating would have been visible to the public, he had no reason to doubt the basis of the anonymous tipster’s knowledge.”  Based on these facts, the court held that the totality of the circumstances demonstrated reasonable suspicion to conduct a stop.  (Used with permission from “The Traffic Beat”, Fall 2010, The Resource Center on Impaired Driving, University of Wisconsin Law School.)



UNPUBLISHED CASES


Beginning on July 1, 2009, an unpublished opinion issued on or after that date may be cited for its persuasive authority.  Persuasive authority is not, binding precedent and an opinion rendered by a court that relies on such persuasive authority is not binding on any other court in this state.


COMMON NON-OWI TRAFFIC VIOLATIONS


WHAT DRIVING BEHAVIOR IS REQUIRED TO BE STOPPED FOR DRIVING TO FAST FOR CONDITIONS?
 
City of Sheboygan v. Lane, February 2, 2011 (UNPUBLISHED)

At approximately 2:20 a.m. on February 19, 2010, a Sheboygan County Sheriff’s Deputy observed a vehicle preparing to enter a roundabout on Hwy 42 and Interstate 43.  The vehicle entered at a high rate of speed without any braking or slowing.  It was necessary for the driver to move into the outer lane of the “roundabout” to successfully navigate the curve at the speed he was travelling.  The deputy characterized this as “apexing the curve.”  This aggressive driving continued as the driver passed through two more “roundabouts” with only slight touches to his brakes.  The deputy estimated that the vehicle was travelling approximately 45 mph as he passed through the first “roundabout.”  The sign alerting driver to the “roundabout ahead” says 15 miles per hour.  William Lane was subsequently pulled over by the deputy and cited for first offense OWI and PAC.  He only received a warning for driving too fast for conditions, Wis. Stat. 346.57.

Lane subsequently filed a motion to suppress on the grounds that the deputy lacked probable cause to believe he committed a traffic violation.  The circuit court agreed and dismissed the charges.  This appeal by the county followed.

The county contended in its appeal that the appropriate constitutional standard for this traffic stop was reasonable suspicion and not probable cause.  The Court of Appeals citing State v. Longcore, 226 Wis. 2d 1, 8-9 (Ct. App. 1999), disagreed.  The appropriate test was indeed probable cause because the deputy observed what he believed to be a traffic violation and was not acting upon a suspicion that warranted further investigation.  

The question to be decided on appeal was thus whether roundabouts are covered under Wis. Stat. 346.57.  The Court of Appeals looked closely at the language of sub. (3) CONDITIONS REQUIRING REDUCED SPEED.  Among the conditions mentioned here were “approaching and going around a curve when traveling upon any narrow or winding roadway and when special hazard exists with regard to other traffic or by reasons of weather or highway conditions.” The defendant argued that because the weather on the morning in question was clear and dry and he safely drove through the three roundabouts there was no condition requiring reduced speed.  The Court of Appeals, however, found this reading to be too narrow.  They cited the “Rules for Driving Roundabouts” brochure issued by the DOT as supporting the deputy’s testimony that roundabouts are designed to slow the flow of traffic and that all motorists are expected to significantly reduce their speed.  Based on the deputy’s observations the Court of Appeals was satisfied that he had the necessary quantum of evidence which would lead him as a reasonable officer to believe that Lane had committed a traffic violation.  The decision of the circuit court was reversed and remanded for further proceedings. 


WHAT IS A VALID SPEED LIMIT SIGN?

Columbia County v. Kassens, January 13, 2011, (UNPUBLISHED)

Once again a pro se litigant mounted a full scale challenge to a speeding violation.  Rochelle Ann Kassens was cited for speeding 43 mph in a 25 mph zone on Highway 60 in the Village of Arlington.  She pled not guilty and took the matter to trial.  After the trial court reject her challenge to the accuracy of the radar device and claim that the village installed nonconforming speed limit signs; she was found guilty and this appeal followed.

On appeal Kassens maintained that due to rainy conditions and other traffic on the roadway at the time of her stop, the trial court erred in its determination that these extraneous factors did not interfere with the proper operation of the officer’s radar unit.  The Court of Appeals, however, noted the officer had ten years of experience in traffic enforcement and made a visual estimate that was consistent with the radar unit.  Thus the trial court’s evidentiary finding on this issue was not clearly erroneous.

The second defense that Kassens advanced focused on the signs that the Village erected to set the speed limit on Highway 60.  She maintained that the signs failed to conform to the Manual on Uniform Traffic Control Devices (MUTCD) established by the U.S. Department of Transportation and adopted by Wis. Stats. 84.02(4) (e) & 349.065.  In particular she claimed that:  the first speed limit sign was not fully visible to a driver turning left onto Highway 60, a warning sign was required to indicate a reduction in the speed limit, the village failed to properly install the first sign in a straight vertical manner (it was slightly canted), and finally that there were too many signs on that stretch of highway which was confusing to motorists.  Unfortunately as the Court noted, none of the MUTCD provisions are mandatory.  They are merely recommendations and thus even if the signs in question did not conform to all of the cited provisions of MUTCD, they are nonetheless official signs.    













OTHER LOCAL ORDINANCES


DID THE MUNICIPAL JUDGE UTILIZE AN ERRONEOUS STANDARD TO DECIDE A NOISE ORDINANCE VIOLATION CASE?

City Middleton v. Piernot, June 23, 2011 (UNPUBLISHED) 

Around 11:00 p.m. a Middleton Police Officer responded to a noise complaint from the Courtyard by Marriot Hotel.  The complaint was made by hotel on behalf of a guest regarding the loud music coming from SCATZ, a bar and night club located adjacent to the hotel.  The officer testified that before issuing a citation he entered the room next to where the guest was staying.  While there he heard very loud music coming from SCATZ and at one point it was so loud that it drowned out the sirens from a fire engine passing nearby.  After the municipal judge found Scott Piernot guilty of the violation he appealed via transcript review.  When his conviction was affirmed by the circuit court he filed this appeal.

As a prefatory matter the Court of Appeals noted that it uses the same standard of review for appeals from municipal and circuit courts.  Under the so-called “clearly erroneous” standard the Court examines the record for evidence that supports the trial court’s decision and gives due deference to the opportunity of the judge to determine the credibility of the witnesses.  The court’s findings of fact will then be upheld unless they are “clearly erroneous” Village of Williams Bay v. Metzl, 124 Wis. 2d 356, 369 (Ct. App. 1985). 

In his appeal Piernot raised three major issues.  His first contention was that the municipal judge failed to use the objective standard in determining that the music on the night in question did in fact “unreasonably disturb the comfort, quiet, or repose of person therein or in the vicinity…,” as required by the City of Middleton ordinance.  He sought to support this argument by alleging that the court relied on hypersensitive persons rather than reasonable objective individuals and that it failed to consider surrounding circumstances such as the substandard construction of the hotel together with an odd assortment of other factors.  The Court of Appeals, however, found these speculative claims unconvincing and that the municipal judge did not erroneously utilize a subjective standard.  Finally, Piernot claimed that the municipal court failed to make an express finding that the officer correctly applied the reasonable person standard when issuing the citation.  This argument also fell on deaf ears and the Court affirmed Piernot’s conviction.  



COURT PROCEDURES


DOES THE COURT HAVE THE AUTHORITY TO EXPAND THE TIME TO REQUEST A REFUSAL HEARING?

In the matter of the refusal of Jesse M. Schaefer, May 18, 2011 (UNPUBLISHED)

The defendant was arrested on February 13, 2009, for OWI.  He refused to take a chemical test.  His arrest triggered a probation hold and he was not released from custody until April 7th.  Upon his release he discovered a Notice of Intent to Revoke Operating Privilege among his belongings.  He subsequently filed a motion to reopen with the municipal court.  The municipal judge denied his motion on the grounds that this was an “administrative” matter and there was no judgment that could be reopened pursuant to Wis. Stat. 806.07.  Schaefer then requested a transcript review.  The circuit court affirmed the decision of the municipal judge but on different grounds.  The circuit court determined that Schaefer’s motion to reopen pursuant to Wis. Stat. 806.07 was proper but that he failed to demonstrate excusable neglect.

Schaefer’s appeal did not result in any change in the outcome but did produce a third basis for the denial of his motion. According to the court of appeals the Supreme Court’s holding in Village of Trempealeau v. Mikrut, 2004 WI 79 7, 273 Wis. 3d 76, clearly mandates that whenever a party fails to act within a statutorily mandated time period, there is an automatic loss of competency that effectively precludes a court from hearing the matter. The appellate court noted further that this loss of power cannot be stipulated or waived, Green Cnty. DHS v. H.N., 162 Wis. 2d 635, 656 (1993).  


WHAT ARE THE CONSEQUENCES FOR FAILING TO NOTIFY THE OPPOSING PARTY OF AN APPEAL?

City of Milwaukee v. Brophy, March 29, 2011 (UNPUBLISHED)

Timothy Brophy Jr. was convicted of five housing code ordinance violations in Milwaukee Municipal Court.   In January 2010 he requested an indigency hearing.  When the court found that he was not indigent, Brophy filed an appeal.  In doing so he did not serve notice of the appeal upon the City Attorney’s Office as required by Wis. Stat. 800.14 (1).  The Milwaukee Circuit Court granted the City’s motion to dismiss based on Brophy failure to notify. 

On appeal Brophy admits that while he did not technically follow the requirements of Wis. Stat. 800.14 (1) he was in substantial compliance and that is all that the statute requires.  As the Court of Appeals noted, this argument might have some validity if the statute were ambiguous.  This is not the case.  The plain meaning of Wis. Stat. 800.14 (1) is not in doubt.  The statute explicitly requires that the party filing the appeal provide written notice of such to the opposing party within 20 days after the judgment or decision is entered.  Brophy’s attempt to turn a duty into a courtesy was totally misplaced. 


CAN A DEFENDANT APPEAL AFTER HE/SHE ENTERS A NO CONTEST PLEA? 

City of West Allis v. Schneidler, April 5, 2011 (UNPUBLISHED)

A citizen witness who identified herself called the West Allis Police Department at 1:40 a.m. to report a possible intoxicated driver.  According to the witness the defendant was drinking in a bar and subsequently entered her vehicle and drove away.  The witness was following the defendant when she called the police.  Once the officer who responded to the call spotted the defendant’s vehicle he initiated a traffic stop and eventually cited her for OWI first.  Schneidler then filed a motion to suppress which was granted by the municipal judge and the City of West Allis appealed.  After this decision was reversed by the circuit court, Schneidler plead no contest.  She then filed this appeal.

The Court of Appeals began its decision by noting that when a defendant pleads no contest, he/she generally waives the right to raise non-jurisdictional defects/defenses including any violations of constitutional rights, County of Racine v. Smith, 122 Wis.2d 431, 434 (Ct. App. 1984).  Such waivers, however, are not jurisdictional bars to appeal but matters of judicial administration.  Thus, in traffic forfeiture cases a court may determine that a defendant’s no contest plea did not serve as an waiver if some or all of the following considerations are present: (1) the plea was in the interest of judicial efficiency, (2) an adequate record had been developed upon which to decided issues raised on appeal, (3) the attempt to appeal arose from the severity of the sentence, (4) the nature of the issue or issues for appeal. 

In its application of these consideration to the facts of the case the Court of Appeals found that Schneidler’s no contest plea did avert a trial, that there was a sufficient record for an appeal, and that she was not appealing in hopes of securing a reduced sentence. 

Having thus determined that the defendant did not waive her right to appeal the Court took up the question of reasonable suspicion to stop.  Unfortunately for Schneidler the Court rejected her major claim that pursuant to State v. Powers, 2004 WI App 143, 275 Wis. 2d 456,  that police must always independently verify the veracity of a tip from a citizen witness.  Such verification is only required when the tip from a citizen witness does not contain enough information to stand on its own.  The decision of the circuit court was affirmed.














REASONABLE SUSPICION/PROBABLE CAUSE


DOES CROSSING SLIGHTLY OVER THE CENTER LINE JUSTIFY A TRAFFIC STOP AND WHAT MORE IS NEEDED TO REQUEST THE MOTORIST PERFORM FIELD SOBRIETY TESTS?
 
State v. Wendt, June 23, 2011 (UNPUBLISHED)

On a Saturday night at approximately 12:46 a.m. a police officer stopped the defendant’s vehicle for momentarily crossing over the center line in violation of Wis. Stat. 346.05(1).  The defendant was asked about the lane deviation and responded it was due to opening a bag of peanuts while driving.  The officer noticed a moderate odor of alcohol coming from the defendant and that his eyes were bloodshot and glassy.  The officer knew that the defendant worked at a bar, but the defendant denied drinking any alcohol and he was not slurring his speech.  The officer requested that the defendant perform field sobriety tests and after those tests were completed arrested him for OWI.  The officer then requested that the defendant take a blood test and he refused.  Within the proper time, the defendant requested a refusal hearing and after the hearing the circuit court ruled that the officer lacked probable cause to stop the defendant’s vehicle, or alternatively, the extension of the stop was unlawful.  The State appealed.

The appellate court ruled there was probable cause to stop the defendant’s vehicle for crossing over the center line in violation of Wis. Stat. 346.05(1).  The court noted it has previously ruled that “even a momentary incursion into the oncoming lane that does not affect other vehicles or drivers, is sufficient to provide probable cause to believe that a left-of-center violation [under 346.05] has occurred.” State v. Puchacz, 323 Wis. 2d 118 (Ct. App. 2010).  

The appellate court next addressed whether there was reasonable suspicion to extend the stop to investigate whether the defendant was driving under the influence.  The court noted that to extend the stop “[t]he police must have a reasonable suspicion, grounded in specific articulable facts and reasonable inferences from those facts, that an individual is [or was] violating the law.”   State v. Colstad, 260 Wis.2d 406.   “The question what constitutes reasonable suspicion is a common sense test: under all the facts and circumstances present, what would a reasonable police officer reasonably suspect in light of his or her training and experience.”  Id.   The appellate court noted in this case all the facts allow for very plausible innocent explanations.   According to the defendant he crossed the line because he was opening a bag of peanuts, the odor of alcohol came from his clothing because he worked in a bar, and other things beside intoxication may have caused his glassy and bloodshot eyes.  However, the appellate court stated when it comes to reasonable suspicion, possible innocent explanations are inherent in the concept and “an officer is not required to rule out the possibility of innocent behavior.”  Id.   The court indicated the obvious and classic indications of intoxicated driving were present—bloodshot and glassy eyes and the odor of alcohol. The appellate court ruled there was reasonable suspicion to extend the stop and request field sobriety tests and the circuit court decision was reversed.





 
WHEN CAN YOU EXTEND A TRAFFIC STOP AFTER A SPEEDING VIOLATION?
 
State v. McDonald    November 18, 2010   (UNPUBLISHED)

This case is included because it presents a common set of facts.  It clearly illustrates the distinction between different levels of “reasonable suspicion” and “probable cause”.  An officer makes a lawful stop based on probable cause that the driver violated a minor traffic law; reasonable suspicion arises that the driver was operating while intoxicated and field sobriety tests are requested; this further investigation brings forth probable cause to request a PBT; and the PBT result provides probable cause to arrest for OWI.  The case further illustrates the typical defense challenges that may be made to this common arrest situation.

At 2:40 a.m. McDonald was driving his pick-up 65 mph in a 45 mph zone.  A Wood County deputy stopped him for speeding.  The deputy noticed that McDonald had very glassy and bloodshot eyes.  He also noticed a strong odor of intoxicants on McDonald’s breath.  The deputy asked if he had been drinking.  McDonald said he had consumed 6 or 7 beers very early in the evening, but had just been drinking soda for the past 4 hours.  The deputy asked McDonald to perform field sobriety tests (FST).  McDonald failed the HGN test exhibiting all six clues.  Although he showed some clues of intoxication, he passed both the one-leg stand and the walk and turn tests.  The deputy next asked him to take a PBT.  McDonald tested .171 on the PBT.  The deputy arrested McDonald for OWI.  

McDonald moved to suppress all evidence obtained after he was stopped for speeding.  He argued that the deputy (1) illegally expanded the scope of the detention by asking if he had been drinking; (2) lacked reasonable suspicion to conduct field sobriety tests and (3) lacked the requisite level of probable cause to request a PBT.  The trial court denied the motion to suppress.  McDonald was convicted of OWI and he appealed.

McDonald acknowledged that there was probable cause to stop him for the speeding violation.  However, he argued the deputy illegally expanded the scope of the investigation by asking questions about drinking.  The Court of Appeals said the relevant inquiry is not whether the deputy posed questions on an illegal topic, but rather did he unreasonably detain McDonald for an excessive length of time to ask the questions about alcohol.  The Court of Appeals said that the very brief time it takes to ask a question is not sufficiently intrusive to transform a lawful stop into an unlawful stop.  The brief extension of McDonald’s seizure was outweighed by the importance of preventing impaired driving.

McDonald also argued the deputy lacked reasonable suspicion that McDonald was operating while intoxicated in order to administer field sobriety tests.  The Court of Appeals looked at the totality of the circumstances known by the officer.  It was 2:30 am.  McDonald had a strong odor of intoxicants on his breath; bloodshot and glassy eyes; and admitted to drinking six or seven drinks earlier in the evening.  Further, the officer was not required to rule out the possibility of innocent explanations for those circumstances.  The Court of Appeals concluded the deputy had a reasonable suspicion that McDonald’s ability to drive was impaired.  The administration of field sobriety tests was lawful.

Finally, McDonald argued that even after the field sobriety tests the deputy did not have the requisite level of probable cause necessary to request a PBT.  The Court of Appeals pointed out the level of probable cause necessary to request a PBT is greater than reasonable suspicion necessary to justify an investigation, but less than the level of proof necessary to establish probable cause for an arrest.  The Court of Appeals disagreed.  McDonald’s complete failure on the HGN test combined with the other factors mentioned above was sufficient to allow the officer to request a PBT.  In fact, the court pointed out that this was exactly the sort of situation where a PBT is extremely useful in determining whether there is probable cause for an OWI arrest.

The Court concluded that the deputy did not expand the scope of the initial detention for speeding by asking McDonald questions about drinking; the deputy had a reasonable suspicion that McDonald was OWI and properly conducted field sobriety tests; and acquired the requisite level of probable cause necessary to request a PBT.


DOES INFORMATION PROVIDED BY AN UNIDENTIFIED CALLER JUSTIFY AN INVESTIGATIVE STOP BY A POLICE OFFICER?

State v. Neff,  November 10, 2010 (UNPUBLISHED)

Sybaris was the name of an ancient Greek town in southern Italy that was famous as a center of luxury.  In the 2lst century the word usually refers to a motel or resort where pleasure is generously dispensed.  This case indicates that there are limits to such dispensations.  

A Mequon Police Officer was dispatched to the Sybaris Pool Suites pursuant to a call regarding several disorderly subjects.  The caller indicated they were refusing to leave, appeared to be intoxicated, and one of them was urinating in the parking lot.  When the officers arrived they spoke with a woman standing in parking lot who admitted to making the call.  She immediately informed the officers that the two individuals in question were just exiting the parking lot (one in a pickup truck and the other in an SUV).  Both of the vehicles were subsequently stopped based on this information and John J. Neff was subsequently charged with OWI and PAC 3rd.  After his motion to suppress was denied he appealed. 

The central issue on appeal was whether the information provided to the officers over the phone and in the parking lot by the unidentified woman was sufficient to support an investigative stop based the evaluative criteria set out in State v. Williams, 2001 WI 21 and State v. Rutzinski 2001 WI 22.  The Court of Appeals found that the evaluative criteria in both of these cases was satisfied by: because the initial tip alleged an ordinance violation (urinating in public), the contact with the defendant was fairly extensive (inside Sybaris and in the parking lot), the tipster put her identity at risk by making the phone call and meeting with the officers in the parking lot, and then alerted the officers to the departure of the two subjects.  The sum of these considerations led the Court to conclude that the information provided to the officers was of sufficient quality and quantity to support the investigative stop.  The decision of the circuit court was affirmed. 






DOES WEAVING IN YOUR OWN LANE OF TRAFFIC SEVERAL TIMES LATE AT NIGHT JUSTIFY A TRAFFIC STOP? 

Outagamie County v. Torreano, November 2, 2010 (UNPUBLISHED)

At approximately 3 a.m. on a Sunday morning a deputy overheard a radio dispatch that a possible impaired driver in a gray Mustang was driving north on highway 41.  The deputy observed the vehicle drive by 10 to 15 minutes after the dispatch and followed the vehicle.  Over the course of a half mile he observed the vehicle weaving in its lane of traffic and the wheels touch the fog line three times and the line separating the two northbound lanes twice.  The deputy stopped the vehicle and the defendant was eventually arrested for a first offense OWI.  The defendant filed a motion to suppress the stop of his vehicle for a lack of reasonable suspicion.  The circuit court did not put any stock into the anonymous tip that was given but denied the motion based upon the driving behavior and the time of day.  After a jury trial the defendant was found guilty and appealed the circuit court’s denial of his motion to suppress.

The appellate court noted that in order to perform an investigatory traffic stop, an officer must be able to reasonably suspect that the person has committed a law violation and that the reasonableness of a stop is determined based on the totality of the facts and circumstances.  State v. Post, 2007 WI 60 301 Wis.2d 1, 733.  The appellate court agreed with the circuit court that the stop was supported by reasonable suspicion.  The driving behavior and the fact that it occurred around bar time on a weekend night were sufficient to create a reasonable suspicion that the defendant was driving while intoxicated.  The judgment of the circuit court was affirmed.


DOES WEAVING WITHIN YOUR LANE OF TRAFFIC ONCE LATE AT NIGHT JUSTIFY A TRAFFIC STOP?
 
State v. Hoehne,   September 16, 2010  (UNPUBLISHED)

At 1:00 a.m. Grant County Sheriff’s Deputy observed Hoehne’s vehicle traveling southbound in the center lane of a three lane highway.  This stretch of highway had two southbound lanes and one northbound lane.  The center southbound lane was separated from the northbound lane by an unbroken yellow line.  The speed of Hoehne’s vehicle as it traveled up a hill ranged from 48-55 mph.  This was not in excess of the legal speed limit.  Hoehne’s vehicle moved once from one side of the lane to the other.  It did not cross or touch either the yellow line on one side of the lane or the broken white line on the other.  The deputy stopped the vehicle because he believed Hoehne was violating Wis. Stat. 346.13(2), illegal operation in the center lane of a three lane highway.  One thing led to another, Hoehne took a blood test with a BAC result of .242.  Hoehne was arrested and charged with his third offense OWI.  Hoehne filed a motion to suppress alleging there was not a lawful basis for the stop.  The trial court dismissed the motion believing that Hoehne had violated 346.13(2).  Hoehne appealed. 

The State, Hoehne and the Court of Appeals all agreed that the trial court was wrong.  Hoehne did not, in fact, violate 346.13(2) and was operating lawfully within the middle lane.  However, the State argued that the officer still had reasonable suspicion to believe that Hoehne was operating while intoxicated.  The State argued that the facts constituting reasonable suspicion included the variation in speed, a single sideways movement within the vehicle’s lane and the late hour.  The State cited State v. Post, 2007 WI 60, where Post was observed at 9:30 p.m. weaving several times in a wide S pattern for two blocks within a double wide parking and traffic lane.  Post held that this provided sufficient reasonable suspicion for a stop of Post’s vehicle.  Court of Appeals thought the facts here were much less severe than those that existed in Post.  The Court ruled that the deputy did not have reasonable suspicion to believe Hoehne was operating while intoxicated and did not have lawful authority to stop his vehicle.     


WAS A TRAFFIC STOP BASED UPON A VIOLATION OF AN UNAUTHORIZED SIGN A MISTAKE OF LAW OR FACT? 

State v. Bubolz, April 6, 2011 (UNPUBLISHED)

The defendant was stopped for failure to obey an official sign when he drove through a construction area where there were no driveways, intersections, businesses or residences and had a sign that read “Road Closed—Local Traffic Only.”   He was cited for failure to obey an official traffic sign (FOS)  in violation of Wis. Stat. 346.04(2) and after the stop was also cited for first offense OWI and PAC.  The defendant filed a motion to suppress alleging the deputy did not have reasonable suspicion to stop him for FOS.  At the suppression hearing an employee of the DOT testified the contract to work on the road authorized the contractor to put up the signs reading “Road Closed—Local Traffic Only”. The circuit court denied the defendant’s motion.  After the hearing the defendant obtained the DOT contract on the project and discovered the contract did not authorize the road closed signage. He filed a motion to reconsider with the circuit court arguing that the stop was based on a “mistake of law” rendering it invalid.  The circuit court denied the motion holding that a reasonable officer could believe the sign was official and that it was a “mistake of fact.”  The defendant appealed.

The defendant raised the same argument on appeal, that a mistake of law renders a stop invalid.  State v. Longcore, 226 Wis.2d 1 (Ct.App. 1999), aff”d 233 Wis.2d 278.   Longcore  involved a decision by an officer who determined that an improvised plastic window on a car was a traffic code violation because it was not safety glass. Id. at 9.   Because that was an incorrect interpretation of the law or a “mistake of law”, the stop was invalid.  Id. at 9.   The appellate court held in this case the deputy’s belief that the unofficial sign was an official sign was a “mistake of fact” and he had reasonable suspicion to believe the defendant was in violation of FOS and affirmed the circuit court decision.  

 
IS A MISREAD OF A LICENSE PLATE THAT RESULTS IN A TRAFFIC STOP A MISTAKE OF FACT OR LAW?
 
State v. Reierson, April 28, 2011 (UNPUBLISHED)

A police officer was following the defendant’s vehicle and ran his registration through his squad computer.  The registration came back as expired and the officer stopped the vehicle for a registration violation and an excessively loud muffler.  As the officer approached the defendant’s vehicle after the traffic stop he discovered that he had misread the last numeral on the license plate because a small bolt or screw going through the license plate had obscured his view.  Nonetheless, he made contact with the defendant and upon further investigation the defendant was charged with third offense OWI.  The defendant filed a motion to suppress alleging the stop was unlawful because the officer should have re-run the correct license plate number before making contact with him and would have discovered that his registration was valid.  He also disputed that the bolt or screw rendered the last number illegible and that his muffler was excessively loud.  The circuit court denied the motion based upon the officer’s good-faith mistake of fact regarding the registration and because there was probable cause to stop the vehicle for an excessively loud muffler.  The defendant appealed.

The appellate court did not address the muffler issue but instead focused only the mistake of fact issue.  The appellate court held the circuit court properly denied the motion to suppress because the officer had probable cause to stop the defendant’s vehicle for operating with expired registration, contrary to Wis. Stat. 341.04(1), based upon the officer’s good-faith mistake of fact in misreading the license plate number. Regardless of whether the last number on the license plate was actually obscured, the circuit court explicitly found the misreading of the plate was made in good faith by the officer and based upon that finding the appellate court affirmed the denial of the suppression motion and the judgment of conviction.



OWI CASES


DOES THE DEFENSE OF INVOLUNTARY INTOXIFICATION APPLY TO A DEFENDANT WHO UNKNOWINGLY INGESTED AMBIEN AND THEN CONSUMED ALCOHOL?

State v. Alswager, April 20, 2011 (UNPUBLISHED)

Alswager was convicted of a criminal OWI.  His BAC was 0.211.  He claimed he mistakenly took an Ambien pill prescribed to his wife which resulted in him involuntarily consuming alcohol and driving.  He claimed to not remember anything from the early afternoon when he was home, until he woke up at the jail about 10 p.m.  Ambien was not detected in his blood, but Alswager argued that the lab’s testing threshold for Ambien was too high.  The trial court denied his request to have the jury instructed on the defense of involuntary intoxication.  WIS JI-Criminal 755.

A defendant may be convicted of OWI and PAC without evidence that the defendant “knowingly” consumed and operated a motor vehicle.  It is unclear that the defense of involuntary intoxication even applies to an OWI or PAC offense.  The court found no case law applying the involuntary intoxication defense to an operating under the influence charge  However, assuming that this defense may apply, it is likely only applicable to a criminal case.  And, generally, the defense is applicable only if the intoxicated or drugged condition is involuntarily produced and renders the actor incapable of distinguishing between right and wrong at the time the act is committed.  See Wis. Stat. 939.42(1).  

Both the circuit court and the Court of Appeals ruled that Alswager did not meet the burden necessary to present a defense of involuntary intoxication.  It was purely speculation that Alswager’s ingestion of one Ambien pill rendered him incapable of distinguishing between right and wrong.

HOW SHOULD A DEFENDANT CONVEY A REQUEST FOR AN ALTERNATIVE TEST?

 State v. Hechimovich, April 7, 2011 (UNPUBLISHED)

Hechimovich was arrested for OWI and was read the Informing the Accused” form.  The officer asked him if he would submit to a blood test.  Hechimovich agreed.  Hechimovich also asked if he could have a breath test instead of a blood test.  The officer told him that blood was the primary test and that after taking the blood test, if he wanted a breath test, he should request that and he would then be taken to the jail to have a breath test.   Hechimovich took the blood test.  The officer remained with Hechimovich after the blood test to explain the citations and to release him to a responsible party.  Hechimovich did not again request a breath test.

Hechimovich moved to suppress the blood test result arguing that the officer violated the implied consent law by not providing an alternative breath test.  The trial court denied his motion and Hechimovich appealed.

The Court of Appeals noted that under certain circumstances an arrestee does not need to make more than one request for an alternative test and may make a request for an alternative test before the primary test has been completed.  State v. Schmidt,  2004 WI App. 235.  But, not under Hechimovich’s circumstances.  The court stated:

(1) The deputy asked Hechimovich to tell the deputy after the blood draw at the hospital if Hechimovich still wanted to travel to the jail to submit to the breath test, (2) the deputy gave Hechimovich ample opportunity at the hospital, after the blood test, to make a renewed request for a breath test, and (3) Hechimovich did not make that renewed request.  Under these circumstances, the deputy was entitled to conclude that Hechimovich had decided against the breath test by the time the blood draw was completed, and the deputy did not have an affirmative legal duty to question Hechimovich about his implied choice not to travel from the hospital to the jail for the additional test following his release.  Accordingly, the circuit court is affirmed.

(See Batt in Published OWI cases.)


CAN POLICE FORCE A WARRANTLESS BLOOD DRAW FROM A DEFENDANT ARRESTED FOR  A CIVIL OWI BOATING OFFENSE? 

State v. Rick, June 23, 2011 (UNPUBLISHED)

Rick was arrested for a civil first offense boating OWI.  He refused the requested blood test.  Blood was taken without his consent and without a warrant.  The blood test result was .254 and he was charged with the above offense.  He challenged the lawfulness of the warrantless and non-consensual blood draw.

The U.S. and Wisconsin Constitutions prohibit unreasonable searches and seizures.  A blood withdrawal is a search and seizure.  Warrantless and non-consensual searches are unreasonable unless they are supported by probable cause and exigent circumstances exist to conduct the search without a warrant.   The dissipation of alcohol levels in the blood stream can, in certain circumstances, constitute exigent circumstances justifying a warrantless blood draw.  Schmerber v. California, 384 U.S. 757 (1966) and State v. Bohling, 1734 Wis. 2d 529 (1993).  Rick noted that Bohling and all other published Wisconsin cases on this topic involved criminal offenses.  Rick argued that the governmental interest in prosecuting a non-jailable, civil violation is not sufficiently serious to justify a forced blood draw.  

Both the trial court and the Court of Appeals disagreed.  The governmental interest in protecting the safety of those using Wisconsin’s navigable waters is sufficient to justify a warrantless and non-consensual blood draw whether the offense is a civil or criminal offense.  



CAN POLICE FORCE A WARRANTLESS BLOOD DRAW FROM A DEFENDANT ARRESTED FOR OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF A CONTROLLED SUBSTANCE?

State v. Malinowski, November 30, 2010 (UNPUBLISHED)

An officer legally stopped the defendant for erratic driving behavior.  The defendant appeared lethargic and confused, could not produce his driver’s license until after the officer had requested it six times, didn’t know where he was coming from, and could not remember where he lived for several seconds.  When he was asked to exit the vehicle he stumbled and had to be held by the officer to prevent falling to the ground.  The defendant failed the field sobriety tests and had extreme difficulty understanding and following directions.  The officer administered a preliminary breath test for alcohol and no alcohol was detected by the device.  Because the officer suspected the defendant was under the influence of drugs or was suffering from a medical condition she placed him under arrest for OWI and transported him to a hospital to test his blood for controlled substances.  After the defendant refused to consent to a blood test the officer ordered his blood drawn anyway.  The defendant filed a motion to suppress the blood test results, arguing that the warrantless blood draw violated the Fourth Amendment The circuit court denied the motion, finding that exigent circumstances justified taking his blood without a warrant.  The defendant plead no contest to the OWI charge and appealed the denial of his suppression motion.

The appellate noted that warrantless searches are deemed unreasonable unless they fall within a legal exception.  One exception occurs when a warrantless search is conducted based on “exigent circumstances”.  State v. Bohling, 173 Wis. 2d. 529, 537 494 N.W.2d 399 (1993).  A well-recognized exigent circumstance is the threat that evidence will be lost or destroyed if time is taken to obtain a warrant.  Id. at 537-38.  The supreme court has held that “the dissipation of alcohol from a person’s blood stream constitutes a sufficient exigency to justify a warrantless blood draw.”  Id. at 533.  Consequently, exigent circumstances permit police to obtain blood without a warrant and without consent when: (1) the blood is taken to obtain evidence of intoxication from a person lawfully arrested for a drunk-driving related violation or crime; (2) there is a clear indication that the blood draw will produce evidence of intoxication; (3) the method used to take the blood sample is reasonable and is performed in a reasonable manner; and (4) the arrestee presents no reasonable objection to the blood draw.  Id. at 533-34.
The defense argued the officer knew the defendant was not under the influence of alcohol so the rules in the Bohling case did not apply.  The appellate court agreed that no Wisconsin case has considered whether exigent circumstances permit a warrantless blood draw when the police suspect that an impaired driver is under the influence of drugs rather than alcohol.  However the majority of jurisdictions have ruled that it is not necessary to distinguish between alcohol and drugs for purposes of the exigent circumstances exception.  The appellate court sided with those jurisdictions and held that the amount of drugs present in the blood stream begins to dissipate following consumption and the mere passage of time operates to destroy evidence of intoxication.  For that reason, the appellate court ruled that exigent circumstances justified the warrantless draw of the defendant’s blood and the judgment was affirmed.


MUST POLICE TELL A DEFENDANT THAT THEY CAN COMPEL A BLOOD TEST IF THE DEFENDANT REFUSES TO TAKE A BREATH TEST?

 State v. Ruggles, November 3, 2010 (UNPUBLISHED)

At approximately midnight a police officer stopped the defendant’s vehicle for not having its headlights on.  The officer noticed an odor of intoxicants and requested the defendant do field sobriety tests.  Based on the defendant’s performance on the tests he was arrested for OWI.  The defendant was read the informing the accused form and the officer requested that he submit to a breath test.  The defendant refused to submit to the breath test.  The defendant was then transported to the hospital where his blood was drawn without his consent.  The results of the blood test showed the defendant was over a .08 BAC.  The defendant requested a refusal hearing and at the hearing testified that he would not have refused the breath test if he had been informed that he would be compelled to give a blood sample.  The circuit stated its belief that the informing the accused form should advise the person that a compelled blood draw can be done if they refuse to submit to the test.  Because the form does not have that information the circuit court held the defendant was not able to make an intelligent and informed decision and granted the defendant’s motion to dismiss the refusal.  The State appealed.

The narrow issue of this case was whether the defendant had a constitutional due process right to be provided with the additional information that a blood draw could be performed without his consent.  It is well established that there is no constitutional right to refuse a request for a chemical test.  State v. Crandall, 133 Wis.2d 251, 255, 394 N.W.2d 905 (1986).   The right of refusal is a statutory privilege if granted by the legislature.  State v. Reitter, 227 Wis.2d 213,239, 595 N.W.2d 646 (1999).  There is a statutory requirement that the accused be provided with the information set forth in the informing the accused form under Wis. Stat. 343.305(4). The information contained in that form is all that is required to be read to the accused to meet the due process requirements. Id. at 225.  There is not a constitutional or statutory requirement that the accused be specifically informed of all possible consequences.  Crandall, 133 Wis.2d at 259-60.  In this case because the defendant was properly read the informing the accused form before his refusal, there was no violation of his constitutional due process rights and the appellate court reversed the circuit court’s dismissal order and remanded it back for further proceedings.



IF THE POLICE SCREW UP ON THE ADMINISTRATIVE SUSPENSION PAPERWORK, COULD THIS RESULT IN THE PROSECUTION’S LOSS OF AUTOMATIC ADMISSIBILITY OF TEST RESULT?

County of Brown v. Schroeder, June 7, 2011 (UNPUBLISHED)

Schroeder was arrested for OWI and took a blood test.  When the blood test result showed Schroeder was above the legal limit, the officer sent him forms relating to the administrative suspension of his license.  However, the officer forgot to include the form on how to obtain a review of an administrative suspension.  Consequently, DOT did not administratively suspend his license.  But, this remedy was not sufficient for Schroeder.  He moved the court to prohibit the County from benefiting from the implied consent law’s presumption of automatic admissibility for the blood test result. 

The implied consent law provides the prosecution with a presumption of admissibility of the test result as long as the test is administered in accordance with the implied consent law.  See Wis. Stats. 343.305(5)(d) and 885.235(1g).  Prior caselaw tells us that the prosecution can lose this presumption if an officer fails to provide a defendant with the information outlined in 343.305(4)  This is the information included in the Informing the Accused form.  See State v. Zielke, 137 Wis. 2d 39 (1987) and State v Wilke, 152 Wis 2d 243 (Ct. App 1989).  Schroeder argued that any procedural violation of Wis. Stat.  343.305 should result in loss of automatic admissibility of the test result.

Both the circuit court and the Court of Appeals did not approve of Schroeder’s argument to expand this penalty on the prosecution for violations of the procedures outlined for administrative suspension in Wis. Stat. 343.305(8).  The Court of Appeals noted that Sec 343.305 is an expansive set of procedures and requirements; many unrelated to the chemical test.  Caselaw only provides for loss of automatic admissibility of a test result if there has been a violation of sec. 343.305(4).


HOW DO POLICE CONVEY THE IMPLIED CONSENT WARNINGS TO A DEFENDANT WHOSE PRIMARY LANGUAGE IS SPANISH?

State v. Galvin, October 6, 2010 (UNPUBLISHED)

The defendant was stopped by a state trooper for having an improper license plate bracket.  The defendant only understood basic things in English and his primary language was Spanish.  The trooper did not speak Spanish but a backup deputy who came to the scene of the stop did.  Eventually the defendant was arrested for OWI and was taken to the hospital for a blood test.  The backup deputy did not accompany them to the hospital.  At the hospital the defendant was read the implied consent warning in English.  The defendant responded “yes” when asked if he would submit to a blood test and the result of his test was a .18 BAC.  The defendant moved to suppress the results of his blood test on the grounds that he was not properly read the implied consent form.  He claimed he did not understand what was read to him, but acknowledged that he never asked for an interpreter.  The circuit court denied the motion because it found the defendant understood what was read to him and consented to the test.  The defendant plead guilty to the OWI and the sentence was stayed while he appealed the circuit court’s denial of his motion.
The issue on appeal was whether the trooper used reasonable means when he communicated the implied consent warnings in English to the defendant.  An officer must use “reasonable” methods in conveying the implied consent warnings to suspects.  State v. Piddington, 241 Wis.2d 754, 623 N.W.2d 528(2001).  The test for whether the implied consent warnings were reasonably conveyed is based on the objective conduct of the officer, and not whether the suspect understood the warnings.  Id. at 774.  Whether a suspect understood the implied consent warnings is irrelevant.  Id. at 774.  The burden is on the State to show that the officer’s conduct was reasonable.  Id. at 775.  The appellate court noted that the trooper in this case was aware the defendant’s ability to understand English was minimal because the backup deputy had to translate some instructions in Spanish during the field sobriety tests.  The appellate court found the backup deputy could have read the implied consent warnings to the defendant in Spanish and the trooper’s decision to read the warning in English was unreasonable.  The only explanation that the trooper gave for not bringing the backup deputy was that he did not think the defendant was a threat but that was not an adequate reason under the implied consent standard.  However, if the State had a valid reason for why the backup deputy could not accompany the trooper to the hospital, such as the deputy was called away to an emergency, the appellate court would have considered that fact in its determination as to whether the trooper acted reasonably.  “That a law enforcement officer must use reasonable methods to convey the implied consent warnings does not mean the officer must take extraordinary, or even impracticable measures to convey the implied consent warnings.”  Id. at 774.  The appellate court held the trooper did not use reasonable means in conveying the implied consent warnings to the defendant but remanded the case back to the circuit court to determine whether the evidence was admissible as a search incident to a lawful arrest. State v. Zielke, 137 Wis.2d 39, 41, 403 N.W.2d 427 (1987).  Chemical test results that are seized incident to a lawful arrest are admissible.  Id. at 52.  Additionally, if the driver consents to the chemical test, it is not necessary that the officer comply with the implied consent warnings; the test results are admissible.  Id. at 52-53.  The appellate court also noted that even if the circuit court finds that the blood test results are inadmissible, the State may still prosecute the defendant for the OWI.
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