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ATTORNEY disciplinary proceeding. Attorney's |license

suspended.

11 PER CURI AM W review a stipulation executed by
Attorney Janmes T. Wnch and the Ofice of Lawer Regulation
(OLR) pursuant to SCR 22.12. In the stipulation, Attorney Wnch
admts that he conmitted 11 counts of professional m sconduct.
The parties jointly request that the court inpose a three-year
suspension of Attorney Wnch's license to practice law in this

state as discipline for his msconduct and require Attorney
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Wnch to pay restitution to an estate that Attorney Wnch was
retained to handl e.

12 After independently reviewng the matter, we accept
the stipulation and adopt the stipulated facts and concl usions
of |aw. W agree that Attorney Wnch's professional m sconduct
warrants a three-year suspension of his license to practice |aw
in Wsconsin. W also agree that Attorney Wnch should pay
restitution for any anmounts that he converted from the estate.
Finally, we note that the OLR has stated that it is not seeking
an assessnent of costs against Attorney Wnch, and we accede to
that recommendation in light of the stipulated nature of the

proceedi ng under SCR 22.12.1

1 SCR 22.12 provides: Stipulation.

(1) The director may file with the conplaint a
stipulation of the director and the respondent to the
facts, conclusions of law regarding m sconduct, and
discipline to be inposed. The supreme court may
consider the conplaint and stipulation wthout the
appoi ntmrent of a referee.

(2) If the suprenme court approves a stipulation,
it shall adopt the stipulated facts and concl usi ons of
| aw and i npose the stipul ated discipline.

(3) If the suprene court rejects the stipulation
a referee shall be appointed and the natter shal
proceed as a conplaint filed without a stipulation.

(4) A stipulation rejected by the supreme court
has no evidentiary value and is without prejudice to
the respondent's defense of the proceeding or the
prosecution of the conplaint.
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13 Attorney Wnch was admtted to practice law in
Wsconsin in June 1981. He previously maintained a |aw practice
in Mazomani e.

14 Attorney Wnch has been disciplined on tw prior
occasi ons. He was privately reprimanded in 1992 for inproperly
threatening a crimnal prosecution. In My 2007 Attorney
Wnch's |icense was suspended for one year for nultiple trust
account violations, for conversion of client funds, and for
failing to cooperate in an OLR investigation. In re

Di sciplinary Proceedi ngs Against Wnch, 2007 W 41, 300 Ws. 2d

155, 730 N.W2d 154. That suspension remains in effect.

15 The first count addressed in the OR s present
conplaint and the parties' stipulation relates to a crimnal
conviction in Dane County Circuit Court. In March 2008 Attorney
Wnch pled quilty to ten counts of possession of child

pornography, a Class D felony. State v. Wnch, Case No.

2007CVv1485. The circuit court in My 2008 w thheld sentence for
these offenses and placed Attorney Wnch on probation for a
period of 15 years, with the condition that he serve one year in
jail. Attorney Wnch has stipulated that his crimnal conduct
resulting in his conviction of ten felony counts of possession

of child pornography constitutes a violation of SCR 20:8.4(b).?

2 SCR 20:8.4(b) states it is professional nisconduct for a
lawer to "commit a crimnal act that reflects adversely on the
| awyer's honesty, trustworthiness or fitness as a l|lawer in
ot her respects; "
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16 Counts 2 through 6 of the conplaint and stipulation
relate to Attorney Wnch's representation of L.D. concerning a
civil claim by Starion Financial Wsconsin (Starion), who
alleged that L.D. was required to repay a |loan that she had co-
signed for her nephew Attorney Wnch inmmediately determ ned
that L.D. did not have a valid defense to Starion's claim but
failed to discuss his conclusion with her.

M7 L.D's answer to Starion's conplaint was due on
January 24, 2007, but Attorney Wnch did not file an answer
until January 31, 2007. He later explained to the OLR that the
answer had been |ate because he had been involved in a fatal
car-pedestrian accident in Florida on January 20, 2007.
Attorney Wnch, however, never asked opposing counsel for an
extension of tinme and never filed a notion for leave to file an
untinmely answer.

18 Starion filed a notion to strike the late answer in
March 2007. Attorney Wnch did not file a response or even
inform L.D. of the notion. He later told the OLR essentially
that he did not bother with opposing the notion to strike
because L.D. had no valid defense to Starion's claim Attorney
W nch, however, never discussed wth L.D whether she was
willing to allow a default judgnent to be entered agai nst her.

19 In January 2007 Attorney Wnch had obtained from L.D.
title docunents for a piece of real estate so that he could
prepare a quit claim deed transferring L.D.'"s interest in the
property to her husband in order to protect it from a subsequent
j udgnent against L.D. L.D. signed the deed on May 5, 2007, but

4
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Attorney Wnch did not record it until My 16, 2007. On May 15,
2007, however, Starion had filed a notion for default judgment.
Again, Attorney Wnch did not inform L.D. of the default
judgnent notion or respond to it. He also did not inform L.D.
that the transfer of her interest in the real estate could
potentially be voided as a fraudul ent conveyance.

10 In April 2007 this court suspended Attorney Wnch's
license to practice law, effective May 31, 2007. Attorney Wnch
never informed L.D. of this fact or of his need to withdraw from
representing her because of the suspension. Al though his
suspension took effect on May 31, 2007, Attorney Wnch did not
file a nmotion to wthdraw from the L.D. representation until
June 11, 2007. H's notion was granted on that sane date.

11 On June 14, 2007, the circuit court granted Starion's
motions to strike L.D.'s wuntinmely answer and for a default
j udgnent agai nst her.

112 Beginning in April 2007 and for a nunber of subsequent
months, L.D. called Attorney Wnch to request the return of her
docunent s. Al though Attorney Wnch promsed on nmultiple
occasions during the spring and summer of 2007 to return them
even telling L.D. that he had her title docunents "right here,"
he failed to do so. Wen Attorney Wnch provided his L.D. file
to the OLR in COctober 2007, L.D.'s title docunents were not in
the file. Attorney Wnch was unable to explain their absence.
Attorney Wnch apparently was able to locate L.D.'s title
docunents in the sunmmer of 2008 and returned themto her at that

tine.
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13 Based on these stipulated facts, Attorney Wnch agrees
that he failed to act with reasonable diligence and pronptness,
in violation of SCR 20:1.3.° He further agrees that his failure
to advise L.D. of Starion's notions to strike and for default
judgment and to discuss his intention not to respond to those
motions violated former SCR 20:1.4(a)* and former SCR 20:1.2(a).°
He also admts that his failure to explain to L.D. that she had
no valid defense to Starion's clains and that the transfer of
her interest in the real estate to her husband could be

invalidated as a fraudul ent conveyance constituted violations of

3 SCR 20:1.3 provides, "A lawer shall act with reasonable
diligence and pronptness in representing a client.”

* Former SCR 20:1.4(a) (effective through June 30, 2007)
provided, "[a] |awer shall keep a client reasonably inforned
about the status of a matter and pronptly conply with reasonable
requests for information.”

> Former SCR 20:1.2(a) (effective through June 30, 2007)
provi ded:

A lawer shall abide by a client's decisions
concerning the objectives of representation, subject
to paragraphs (c), (d) and (e), and shall consult wth
the client as to the neans by which they are to be

pursued. A lawer shall informa client of all offers
of settlenent and abide by a client's decision whether
to accept an offer of settlenent of a matter. In a

crimnal case or any proceeding that could result in
deprivation of liberty, the lawer shall abide by the
client's decision, after consultation with the |awer,
as to a plea to be entered, whether to waive jury
trial and whether the client wll testify.
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former SCR 20:1.4(b).® In addition, Attorney Wnch acknow edges
that he violated former SCR 20:1.16(d)’ by failing to advise L.D
that his suspension required him to withdraw from representing
her and by failing to return her docunents in a tinely manner
Finally, Attorney Wnch stipulates that he engaged in
di shonesty, deceit or msrepresentation, in violation of SCR
20:8.4(c),® by telling L.D. on multiple occasions that he would
return certain docunents to her when he knew at those tines that
he could not |ocate them

114 Counts 7 through 11 of the conplaint and stipulation
relate to Attorney Wnch's handling of the estate of T.M I n
the spring and sumrer of 2004, Attorney Wnch was retained to
handle the estates of A M and his adult son, T.M, who died

|l ess than two nonths after A M

® Former SCR 20:1.4(b) (effective through June 30, 2007)
provided, "[a] Ilawer shall explain a mtter to the extent
reasonably necessary to permt the client to nmake inforned
deci sions regarding the representation.”

" Former SCR 20:1.16(d) (effective through June 30, 2007)
provi ded:

Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing tinme for
enpl oyment of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee that has not been earned or
incurred. The |lawer nay retain papers relating to the
client to the extent permtted by other |aw

8 SCR 20:8.4(c) states it is professional nmisconduct for a
| awyer to "engage in conduct involving dishonesty, fraud, deceit
or m srepresentation.”
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15 There is no allegation that Attorney Wnch acted
inproperly with respect to the admnistration of A M's estate.
That estate was closed in February 2006.

116 T.M's share of his father's estate was $6,231. 68,
which was disbursed to T.M's estate via a check. At t or ney
Wnch deposited that check into his client trust account on
Novenber 11, 2004.

117 Attorney Wnch never comenced any estate action in
connection with T.M's estate, and no one was authorized to
distribute any of the assets of the estate. Despite this fact,
Attorney Wnch wote four checks from his trust account wth
notations related to T.M's estate. Two of those checks were
payable to Attorney Wnch in the total amount of $875. Attorney
Wnch had not earned all of these fees. A third check was
payable to a funeral hone, although that check was apparently
intended to pay for A M's funeral expenses as well as T.M's
funeral expenses. The fourth check, in the amount of $250, was
payable to T.M's brother and apparently was intended to be a
personal representative fee.

118 Because of the small size of T.M's estate, his
siblings could have distributed the assets in his estate by
signing an appropriate affidavit and otherwi se conplying wth
the requirenents of Ws. Stat. § 867.03. Attorney Wnch could
not have signed an affidavit under that statute because he did
not hold any position that would have authorized himto do so.
Nonet hel ess, Attorney Wnch told the OLR that he had conpleted
such an affidavit for T.M's estate. No such affidavit,

8
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however, was filed with any court or third party, nor was any
such affidavit ever provided to the OLR

119 The four checks witten by Attorney Wnch on the
estate funds in his client trust account totaled $1,729.31
(excluding the portion of the check to the funeral honme that was
apparently intended to cover A M's funeral expenses). Thus,
W thout considering the propriety of those distributions, there
shoul d have been at |east $4,502.37 belonging to T.M's estate
in Attorney Wnch's trust account as of Decenber 13, 2004. By
August 19, 2005, however, Attorney Wnch's client trust account
was overdrawn by $263.78. Consequently, all of the remaining
assets of T.M's estate in Attorney Wnch's client trust account
had been used by him for purposes other than paying the |aw ul
debts of the estate or distributing those assets to T.M's
hei rs.

120 When Attorney Wnch was initially retained to handle
T.M's estate, he informed T.M's siblings that any assets
remaining after the paynent of T.M's debts and the costs of
adm nistration would be distributed equally to the siblings,
unless the assets would be required to repay the state for
medi cal assistance that T.M mght have received prior to his
deat h. At sonme point, T.M's siblings asked Attorney Wnch for
his file so that they could confirmthat T.M's estate had been
handl ed properly. Attorney Wnch never provided any docunents
regarding the estate to the siblings.

21 Attorney Wnch told the COLR that the Ws. Stat.
8§ 867.03 transfer affidavit he had allegedly conpleted had been

9
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sent to the Medicaid Recovery Program to determne if the state
woul d nmake a claim against the estate for repaynent of nedical
assistance funds paid to T.M during his lifetine. He also told
the OLR on two occasions that the estate funds in his client
trust account had been exhausted through the paynent of T.M's
burial expenses, the nomnal costs of admnistration of the
estate, and the paynent of a claim to the Medicaid Recovery
Program These statenents were false. Attorney Wnch did not
make any paynments to the Medicaid Recovery Program or to any
other entity as repaynent for nedical assistance T.M had
recei ved.

122 The OLR sent letters to Attorney Wnch in Cctober 2007
and June 2008 requesting certain information and docunents
relevant to its investigation concerning T.M's estate. After
the June 2008 letter was sent a second tinme, Attorney Wnch
responded that at one point in tine he had located his file for
T.M's estate, but that it had once again becone "m slocated."
Attorney Wnch never conplied wth the OLR s requests for
docunents relating to T.M's estate.

123 Attorney Wnch has stipulated to five counts of
m sconduct with regard to his representation of T.M's estate
and the OLR s subsequent investigation. First, by failing to
hold in trust $6,231.68 of assets belonging to the estate unti
directed to disburse the funds by a court or an authorized

representative of the estate, Attorney Wnch violated SCR

10
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20:1.15(b)(1).° Next, Attorney Wnch violated SCR 20:8.4(c) by
converting at |east $4,502.37 of the estate's funds for Attorney
Wnch's own purposes or purposes unrelated to the estate. Al so,
by msrepresenting to the OLR that the estate funds in his
client trust account had been exhausted through paynents to the
Medi caid Recovery  Program Attorney Wnch violated SCR
22.03(6),° which is enforceable through SCR 20:8.4(h).""
Attorney Wnch's failure to provide his file for T.M's estate
when requested to do so by T.M's siblings violated SCR
20: 1. 16(d). Finally, Attorney Wnch's failure to provide the

OLR wth a witten response containing all of the information

® SCR 20:1.15(b) (1) provides:

Separate account. A lawyer shall hold in trust,
separate fromthe |awer's own property, that property
of clients and 3rd parties that is in the |awer's
possession in connection with a representation. Al
funds of clients and 3rd parties paid to a |awer or
law firm in connection with a representation shall be
deposited in one or nore identifiable trust accounts.

10 SCR 22.03(6) provides:

I n t he course of t he i nvesti gati on, t he
respondent's wilful failure to provide relevant
information, to answer questions fully, or to furnish
docunents and the respondent's m srepresentation in a
di scl osure are m sconduct, regardless of the nmerits of
the matters asserted in the grievance.

1 SCR 20:8.4(h) provides it is professional misconduct for
a lawer to "fail to cooperate in the investigation of a
grievance filed with the office of |lawer regulation as required
by SCR 21.15(4), SCR 22.001(9)(b), SCR 22.03(2), SCR 22.03(6),
or SCR 22.04(1); oL

11
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and docunents requested by the OLR constituted a violation of
SCRs 22.03(2)* and 20:8.4(h).

24 The stipulation states that Attorney Wnch agrees to
the inposition of a three-year suspension of his license to
practice law in Wsconsin, which is the discipline sought by the
OLR s director. Attorney Wnch also stipulates to pay
restitution to an appropriate representative of T.M's estate in
the amount of $6,231.68 (the total anount initially deposited
into Attorney Wnch's client trust account for T.M's estate),
| ess any anmounts that Attorney Wnch can denonstrate to the COLR
were appropriately paid out for legitimte debts of the estate.
G ven the stipulated nature of this proceeding wthout the need
for the appointnent of a referee, the OLR is not seeking an
assessnent of costs.

125 The OLR asserts that the stipulation was not the
result of plea bargaining, but was Attorney Wnch's voluntary

adm ssion of the charged m sconduct and assent to the OLR s

12 SCR 22.03(2) states:

Upon conmencing an investigation, the director

shall notify the respondent of the matter being
i nvestigated unless in the opinion of the director the
investigation of the matter requires otherw se. The

respondent shall fully and fairly disclose all facts
and circunstances pertaining to the alleged m sconduct
within 20 days after being served by ordinary mail a
request for a witten response. The director may
allow additional time to respond. Fol | owi ng recei pt
of the response, the director my conduct further
investigation and may conpel the respondent to answer
guesti ons, furni sh docunent s, and pr esent any
i nformati on deened rel evant to the investigation.

12
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requested discipline. The stipulation also contains a nunber of
representations by Attorney Wnch. Attorney Wnch states he
under stands the m sconduct allegations against himand his right
to contest those allegations; he understands the ramfications
of the requested discipline in the event the court accepts the
stipulation; he understands his right to consult counsel; he is
entering the stipulation knowngly and voluntarily; and he is
admtting his m sconduct and assenting to the level and type of
di sci pl i ne sought by the OLR

126 After our independent review of the matter, we accept
the stipulation. The stipulated facts clearly support the 11
counts of m sconduct all eged agai nst Attorney Wnch.

127 W also conclude that a three-year suspension of
Attorney Wnch's license to practice law in this state is an
appropriate level of discipline. Attorney Wnch's nultiple
i nstances of m sconduct, especially his crimnal conviction, his
conversion of client funds, and his msrepresentations to his
client and the OLR, warrant a substantial period of suspension.

See, e.g., In re Dy sciplinary Proceedings Against Krezm nski,

2007 W 21, 299 Ws. 2d 152, 727 N.W2d 492 (inposing two-year
suspension for converting client funds, know ngly offering false
evidence, and failing to comunicate with a client); In re

Di sciplinary Proceedings Against Gynn, 225 Ws. 2d 202, 591

N.W2d 606 (1999) (one-year suspension inposed on attorney who,
anong other things, paid hinmself tens of thousands of dollars in
excessi ve fees from guardi anship and conservatorship estates and
created docunents falsely purporting to show that he had nmade

13
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restitution); In re Disciplinary Proceedings Against Bruckner,

161 Ws. 2d 385, 467 N.W2d 780 (1991) (inposing five-nonth
suspension on attorney crimnally convicted of inporting child
por nogr aphy) . A three-year suspension wll be sufficient in
this case to protect the public, to inpress upon Attorney Wnch
the seriousness of his msconduct and the need to conformto the
W sconsin Rules of Professional Conduct for Attorneys, and to
deter simlar msconduct by other attorneys. W note that after
the period of suspension has been conpleted, Attorney Wnch wl|
need to conplete the formal reinstatenent process, which wll
require himto denonstrate, anong other things, that he has the
appropriate noral character to practice law in this state. See
SCR 22.31 (setting forth requirements that attorney petitioning
for reinstatenent nust prove by clear, satisfactory, and
convi nci ng evi dence).

128 We further determne that the three-year suspension
should be inposed as of the date of this order and not
retroactively as of the expiration of Attorney Wnch's prior
one-year suspension. At | east sonme of the m sconduct involved
in the present disciplinary proceeding occurred after the
m sconduct that led to the prior, one-year suspension.
Moreover, we conclude that making the suspension retroactive
woul d not be commensurate with the gravity of Attorney Wnch's
m sconduct .

129 W& also accept the provision of the stipulation
requiring Attorney Wnch to pay restitution to T.M's estate in
the amount that Attorney Wnch received and placed into his

14
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client trust account, |less any anounts that he can denonstrate
to the OLR were appropriately disbursed for legitimte debts of
the estate.

130 Finally, in view of the fact that Attorney Wnch
stipulated to all of the counts of alleged msconduct and
assented to the OLR s requested | evel of discipline prior to the
appoi ntnent of a referee, we accede to the OLR s request that no
costs be inposed on Attorney W nch.

131 IT IS ORDERED that the license of Janes T. Wnch to
practice law in Wsconsin is suspended for a period of three
years, effective as of the date of this order

132 IT IS FURTHER ORDERED that within 90 days of the date
of this order, James T. Wnch shall pay restitution to an
appropriate representative of T.M's estate in the anount of
$6, 231. 68, |ess any anounts that Janes T. Wnch denonstrates to
the OLR were appropriately paid for legitimte debts of the
est at e. If restitution to T.M's estate is not paid wthin the
time specified and absent a showing to this court of his
inability to pay the restitution anmount within that tinme, the
license of James T. Wnch to practice law in Wsconsin shall
remai n suspended until further order of this court.

133 IT IS FURTHER ORDERED that to the extent he has not
al ready done so, Janes T. Wnch shall conply with the provisions
of SCR 22.26 concerning the duties of a person whose license to

practice law in Wsconsin has been suspended.
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