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APPEAL from a judgment of the circuit court for Jefferson County:
JOHN ULLSVIK, Judge. Affirmed.

Before Eich, C.J., Vergeront and Roggensack, JJ.

PER CURIAM. Schultz Sav-O-Stores, Inc., appeals from a

judgment awarding Nancy J. Schopen damages for an injury she sustained in its
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store.! The issue is whether Schultz was required to amend the pleadings to claim

a setoff for payments it made for Schopen’s medical expenses. We affirm.

The basic facts are not in dispute. Schopen was injured in Schultz’s
store. The store paid her medical expenses during the period before she filed suit
against it. Her suit did not seek damages for medical expenses. Several weeks
before trial, Schultz requested in a motion in limine that its payments for medical
expenses be setoff against any other recovery Schopen might make. Schopen
objected, arguing that Schultz had not pleaded this issue. The trial court
concluded that this was an issue that should have been pleaded. It denied
Schultz’s oral motion to amend the pleadings because an amendment would
require Schopen to have an opportunity to respond, and that would require

adjournment of the trial.

The jury found Schopen 36% negligent and Schultz 64% negligent.
On appeal, Schultz argues that it is entitled to a setoff of 36% of the medical
expenses it paid. It argues that it is entitled to this setoff because the trial court
erred by concluding that this issue must be pleaded. It relies on Jones v. Aetna
Casualty & Surety Company, 212 Wis.2d 165, 567 N.W.2d 904 (Ct. App. 1997)
for the proposition that its request for a setoff need not be pleaded. However, the
analysis in Jones was based on a specific statute giving an insurer a subrogation
interest to the extent of the payments made to an insured under a health care

policy. That statute is inapplicable here, and therefore so is Jones.

" This is an expedited appeal under RULE 809.17, STATS.
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Schultz also argues it is entitled to a setoff on a theory of equitable
subrogation. This issue is not properly presented in this case because the trial

court denied Schultz’s request to amend the pleadings.

By the Court.—Judgment affirmed.

This opinion will not be published. See RULE 809.23(1)(b)5, STATS.
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