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APPEAL from a judgment of the circuit court for Milwaukee
County: CHARLES F. KAHN, JR., Judge. Reversed and cause remanded.

Before Wedemeyer, P.J., Fine and Schudson, JJ.

1 WEDEMEYER, P.J. The Policemen’s Annuity and Benefit Fund of
the City of Milwaukee (“PABF”) and George H. Sprague, et. al, appeal from a

summary judgment dismissing a declaratory judgment action against the City of
5
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Milwaukee. PABF claims the trial court erroneously ruled that: (1) no express or
statutory trust was created to require the City to make “in lieu” widow’s annuity
and other contributions from 1969 to 1989; (2) the six-year statute of limitations in
WIS, STAT. § 893.43 (1999-2000) bars PABF’s claim; and (3) the City is not
estopped from raising a statute of limitations defense. PABF further posits two
bases for relief not addressed by the trial court: (1) equity requires the imposition
of a constructive trust as a result of the City’s failure to make the required
payments; and (2) the doctrine of laches does not bar PABF’s action. Because
equity requires the imposition of a constructive trust, and because neither laches

nor the statute of limitations bars this action, we reverse.'
I. BACKGROUND

12 Prior to July 30, 1947, police officers hired by the City of
Milwaukee became members of the PABF, which is a retirement system that
provides pension and other retirement benefits to its members and their
beneficiaries.”* The PABF is governed by Chapter 35 of the Milwaukee City
Charter, which was amended in 1969 to provide that the City make “in lieu”
contributions to the fund on behalf of the police officer members and their
beneficiaries for widow’s annuity and other benefits. The City was to pay a sum
not to exceed 6% of the earnable compensation paid a police officer who was still

eligible for fund contributions.

! Based on our disposition, we need not address PABF’s additional arguments based on
express/statutory trust and estoppel. See Gross v. Hoffman, 227 Wis. 296, 300, 277 N.W. 663
(1938) (only dispositive issues need to be addressed).

2 All police officers hired after this date became members of the Milwaukee Employes’
Retirement System.
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13 The City had authority over the fund, and could amend the
provisions, provided it did not modify the annuities and associated benefits of the
person who became a member of the system prior to the effective date of any
amendment. The retirement act, codified at 35-01-67 of the Milwaukee City
Charter, provides that officers and their beneficiaries have vested rights to
annuities and benefits that shall not be diminished or impaired by subsequent
legislation without the officers’ consent. The act provides a lifetime widow’s
annuity with required contributions until an officer turns fifty-seven years old and
optional contributions after that time. It provides that a police officer who
continues working after turning fifty-seven may elect to continue making widow’s
annuity contributions to the fund. If an employee elects to do so, 4.625% of
earnable compensation is deducted until the officer completes twenty-five years of
service and then 4.125% of earnable compensation is deducted until employment
ends. The deductions are credited to the widow’s annuity account in the salary
deduction fund. If the employee elects to continue making those deductions, the

City has to contribute 2.5% of earnable compensation.’

14 In June 1995, Sprague, then the President of the PABF Board,
discovered that the City was not making the “in lieu” payments. Sprague
contacted the City to address the error. The city attorney initially denied that the

City owed anything to the PABF, and later revised the opinion to state:

3 The parties dispute what was the appropriate procedure to elect to continue
contributing to the widow’s annuity fund. The City contends that the statute requires the officers
who want to so elect to provide notice in writing of such election; i.e., to “opt-in.” The PABF
contends that at the time this portion of the act was promulgated, the officers were notified that
any who did not want to continue making the contributions must notify the PABF board in
writing; i.e., to “opt-out.” If the officer took no action, he or she was deemed to have elected to
continue the widow(er)’s annuity deductions. Resolution of this dispute, however, is not germane
to the issues ripe for our consideration and therefore, we will not address it.

7
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In the event an active future entrant of the Policemens’ [sic]
Annuity and Benefit Fund made the requisite election under
sec. 35.01 (72) in a timely manner, the City would have to
make the additional employe[e] contribution for widows’
annuity of 4.625% of earnable compensation until the
completion of 25 years of service and the 4.125% of
earnable compensation thereafter and, in addition, make a
City contribution for widows’ annuity of 2.5% from each
payment of salary for service rendered after age 57. For
future entrants in excess of 57 years with 25 years of
service who make the requisite election, the requisite
contributions shall be as follows: 0% for employe[e]
contributions for age and service annuity, 4.125% for
employe[e] contributions for spouse annuity and 2.5% for
employer contribution for spouse annuity, bringing the total
City contribution to 6.625% of earnable compensation.

1S Sprague requested that the City fund an audit to determine when the
deficiency in City contributions began. The City conducted the audit, but limited
the scope to the six previous years, 1989-1995, based on the city attorney’s
opinion that a six-year statute of limitations applied. The audit revealed that the
City had failed to properly fund the PABF for the entire six-year period. The City

agreed to make up the deficit for that six-year period.

16 PABF brought this declaratory judgment action alleging that the City
was required to make the “in lieu” widow’s annuity and other contributions it
neglected to make from 1969 to 1989. In its answer, the City admitted it had
failed to make the required payments, but that the action was barred by the statute
of limitations and laches. The trial court ordered the parties to address these

issues. Both sides filed cross-motions for summary judgment.

17 PABF argued that the fund constitutes an express, statutory trust or,
in the alternative, a constructive trust and, therefore, the statute of limitations

defense does not apply. PABF argued that equity does not favor applying the
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doctrine of laches, and that even if the statute of limitations applies, the City

should be estopped from relying on it.

q8 The trial court ruled that: (1) no trust relationship was created;
(2) the six-year statute of limitations barred the action seeking contributions before
1989; and (3) estoppel did not preclude the application of the statute of limitations
because PABF did not rely on anything the City did that was misleading. The trial
court granted summary judgment to the City and dismissed PABF’s complaint.

PABF now appeals.
II. DISCUSSION

19 This case comes to us after a grant of summary judgment. Our
methodology in reviewing summary judgments is well known and need not be
repeated here. See Green Spring Farms v. Kersten, 136 Wis. 2d 304, 315, 401
N.W.2d 816 (1987). Our review is de novo.

A. Constructive Trust.

10 PABF contends that the facts presented here require the imposition

of a constructive trust. We agree.

11  *“A constructive trust is an equitable device created by law to prevent
unjust enrichment.” Watts v. Watts, 137 Wis. 2d 506, 533, 405 N.W.2d 303
(1987). The primary purpose of this device is to prevent unjust enrichment of the
party unfairly holding the property that justly belongs to another. Duhame v.
Duhame, 154 Wis. 2d 258, 267, 453 N.W.2d 149 (Ct. App. 1989). Whether to
impose a constructive trust is a discretionary determination, but should be imposed

when property is “held by someone who in equity and good conscience should not

9
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be entitled to beneficial enjoyment” where the property was obtained “by means of
actual or constructive fraud, duress, abuse of a confidential relationship, mistake,
commission of a wrong, or by any form of unsconscionable conduct.”

Wilharms v. Wilharms, 93 Wis. 2d 671, 679, 287 N.W.2d 779 (1980).

12  Here, the City, apparently through its own mistake, failed to make
the “in lieu” of contributions to the fund, which were required by the collective
bargaining agreement. The City promised to make the payments into the fund,
and failed to do so. As a result, the City retained any and all amounts for its
benefit. In addition, the City, through its own legislation, expressly stated that the
PABF board was not to include in its annual certification the “in lieu” of
contribution amounts. The City controlled all the data necessary to determine the
amount of the required contributions, and there was little if any way to discover
that the City was not satisfying its obligations. The City contends it was the PABF
board’s responsibility to catch any failure to contribute to the fund. In essence,
however, the City is pointing a finger at itself because the city treasurer and
another representative of the City were members of the five-member board.
Under these circumstances, it would be unfair and unjust to allow the City to
benefit from its mistake to the detriment of the many police officers, who were
relying on the “in lieu” of payments as part of a retirement package. Therefore,
we agree that a constructive trust was created, and the City is responsible for

paying the deficient amounts.

B. Statute of Limitations.

13  The City contends that it is not responsible for the deficient amounts
prior to 1989 based on WIS. STAT. § 893.43, the six-year contract statute of

limitations. We disagree for two reasons: (1) even if the statute was applicable, it
10
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was erroneously applied in this case; and (2) the City is estopped from using the

statute of limitations.

1. Misapplication.

q14 In Jensen v. Janesville Sand & Gravel Co., 141 Wis. 2d 521, 415
N.W.2d 559 (Ct. App. 1987), we held that an action alleging a breach of a pension
contract is an action to enforce a contract, not an action for wages and, therefore,
the six-year statute of limitations under WIS. STAT. § 893.43 applied. Id. at 526.
The question therefore becomes, in this matter, when the six-year statute of
limitations began to run. In the context of a continuing right to receive a periodic
payment due under a pension, “the statute of limitations runs from the time when
an installment is due under the pension.” Id. at 527. We noted, in Jensen, that
where a continuing contract, such as a pension, is capable of partial breaches, an

action may be brought within six years of any partial breach. See id.

15 We reached the same conclusion in Welter v. City of Milwaukee,
214 Wis. 2d 485, 571 N.W.2d 459 (Ct. App. 1997). In Welter, the City argued
that the six-year statute of limitations began to run from the effective date of each
of a series of new ordinances, which lowered the age for duty disability retirees to
convert to a lower benefit. See id. at 495-96. Welter argued that the statute would
not begin to run until “an affected officer receives a pension installment that is less
than it should be.” Id. at 497. Relying on the statement in Jensen that receipt of a
pension installment that was less than required by contract was a separate breach
of that contract, Jensen, 141 Wis. 2d at 527, we concluded that Welter had “six
years to sue on any pension installment that was less than it should have been.”

Welter, 214 Wis. 2d at 497.

11
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16  As in Welter, each of the members of PABF was issued individual
written benefit contracts incorporating the provisions mandated by §§ 35-01-67
and 35-01-69 of the Milwaukee City Charter. PABF alleges that the City breached
these contracts because it failed to make the required “in lieu” contributions
pursuant to § 35-04-01, Milwaukee City Charter, thereby lowering monthly
widow’s annuity payments and monies available in the annuity fund to pay for
increased benefits for affected beneficiaries and retired policemen. Thus, based on
Welter, each improper payment triggered the statute of limitations, rendering the

current action timely filed.

2. Estoppel.

17 PABF also argues that the City should be estopped from relying on
the statute of limitations defense. The City admits that it failed to make the proper
payments, but argues that PABF should be responsible for the mistake.* The City
points to § 35-01-7(a) of the Milwaukee City Charter, which places the
responsibility for collection of all the required funds on PABF. PABF concedes
that under normal circumstances, ensuring that proper payments occur rests with
the PABF board. However, the City thwarted the process of certifying the
amounts due to the fund by amending the charter so that the certification would
not include “the annual amounts required to be contributed by the City under any

ordinance which may be in effect that requires the City to make contributions for

* At oral argument, counsel for the City suggested that if none of the officers elected to
continue contributions to the widow’s annuity fund, then the City would not concede that it failed
to make the proper payments. The City’s suggestion that of all the police officers involved, none
elected to continue contributing to a fund to benefit his or her widow(er) is fallacious at best,
given both statistical probability and the fact that this was a negotiated benefit after collective
bargaining. At worst, the City’s suggestion contradicts the record, and is inconsistent with its
decision to make the payments for all of the entitled officers for the six years preceding the
discovery of the mistake.

12
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2

the employees in lieu of their own contributions.” Moreover, two representatives
of the City were members of the board and therefore, in effect, the City was
responsible to catch the error. We agree with PABF that the City should be

equitably estopped from applying the statute of limitations.

18 Equitable estoppel is invoked when one side has engaged in
fraudulent or wrongful conduct, and the other side has relied on the conduct to its
detriment. See Hester v. Williams, 117 Wis. 2d 634, 644, 345 N.W.2d 426
(1984). The test as to whether a party should be estopped from asserting the
statute of limitations is “whether the conduct and representations of [the
defendant] were so unfair and misleading as to outbalance the public’s interest in
setting a limitation on bringing [the] actions.” Id. at 645 (citation omitted). Here,
the City engaged in wrongful conduct by failing to make the “in lieu” of
payments, which it was supposed to make pursuant to the bargaining agreement.
The City determined how those payments would be made, and promised to
safeguard the collected amounts for use by the officers during retirement. The
PABF relied on the City to keep its promise, and it had no idea that the City failed
to make such payments until Sprague’s discovery in 1995. Once discovered, the
PABF acted promptly to protect its rights. Under these circumstances, we agree
that the City is estopped from asserting the statute of limitations to avoid its

responsibility.
C. Laches.

19  The City also contends that the doctrine of laches bars the PABF’s

claim. We disagree.

13
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20  “For laches to bar a claim, an unreasonable delay must occur, the
plaintiff must know the facts and take no action, the defendant must not know the
plaintiff would assert the right on which the suit is based, and prejudice to the
defendant must occur.” Jensen, 141 Wis. 2d at 529. Whether the doctrine of
laches applies is fact-specific. See Diehl v. Dunn, 13 Wis. 2d 280, 286, 108
N.W.2d 519 (1961). The facts in this case do not support the application of the

doctrine.

21 The obligation to make the “in lieu” of payments rested solely with
the City. Because of the manner in which the contributions were reported to the
PABF board, monitoring whether the correct payments were being made was
virtually impossible. The PABF’s annual audit never revealed the error, nor did
the independent audit conducted in 1986. When Sprague noticed the error, he
immediately brought it to the attention of the City. When the City finally admitted
the mistake, it agreed to make up the deficit only for the past six years, relying on
the statute of limitations. PABF points out that the City should not be surprised by
the fact that police officers and officers’ widows(ers) would pursue retirement

benefits that were bargained for and promised.

22  Applying the standard under these circumstances, we conclude that
laches does not apply. PABF did not “know the facts and take no action.”
Jensen, 141 Wis. 2d at 529. Rather, it was operating under the assumption that
the City was making the required contributions. It did not know the facts. We
cannot enforce the doctrine of laches against PABF for not taking action before it

knew of the City’s mistake.
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III. CONCLUSION

23 In sum, we conclude that equity requires the imposition of a
constructive trust for all of the “in lieu” of contributions to the fund, which were
required from 1969 to 1989. We remand this matter to the trial court for further

proceedings consistent with this opinion.

By the Court.—Judgment reversed and cause remanded.
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