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STATE OF WISCONSIN

IN COURT OF APPEALS

STATE OF WISCONSIN,
PLAINTIFF-RESPONDENT,
V.

DIAMOND J. ARBERRY,
DEFENDANT-APPELLANT.

APPEAL from a judgment and an order of the circuit court for Fond
du Lac County: PETER L. GRIMM, Judge. Affirmed.
Before Neubauer, C.J., Reilly, P.J., and Gundrum, J.
¶1

REILLY, P.J. Diamond J. Arberry appeals from her judgment of

conviction for retail theft and a postconviction order denying her motion seeking
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eligibility for expungement. As the determination of expungement must be made
at sentencing, we affirm.
¶2

On August 27, 2015, Arberry pled no contest to two counts of retail

theft and proceeded directly to sentencing. Eligibility for expungement was not
requested nor addressed by the parties, and the court did not address expungement
in imposing its sentence. Arberry thereafter filed a postconviction motion seeking
eligibility for expungement. Arberry argues that a postconviction court has the
authority to consider eligibility for expungement when it was “overlooked” at
sentencing, and therefore the circuit court abused its discretion in denying Arberry
expungement.
¶3

The purpose of expungement under WIS. STAT. § 973.015 (2015-16)1

is to “shield youthful offenders from some of the harsh consequences of criminal
convictions.” State v. Leitner, 2002 WI 77, ¶38, 253 Wis. 2d 449, 646 N.W.2d
341 (quoting State v. Anderson, 160 Wis. 2d 435, 440, 466 N.W.2d 681 (Ct. App.
1991)). Our supreme court addressed the issue of expungement under § 973.015
in State v. Matasek, 2014 WI 27, 353 Wis. 2d 601, 846 N.W.2d 811. Matasek, a
2014 seventeen-page unanimous opinion of our supreme court, held that § 973.015
requires that “if a circuit court is going to exercise its discretion to expunge a
record, the discretion must be exercised at the sentencing proceeding.” Matasek,
353 Wis. 2d 601, ¶45.

1

All references to the Wisconsin Statutes are to the 2015-16 version unless otherwise

noted.
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¶4

Arberry asserts that the court and parties overlooked expungement,

and thus it is a new factor, but provides no factual support. Arberry was sentenced
well after Matasek was decided. At the postconviction hearing, the circuit court
stated that it would have considered, and denied, expungement if the parties had
requested it, recognizing that consideration of expungement is not a mandatory
duty of the court at sentencing. There is no indication that the court, much less the
prosecutor, or even Arberry’s counsel, overlooked expungement.
¶5

Neither we nor the circuit court may overrule a holding of our

supreme court. See Cook v. Cook, 208 Wis. 2d 166, 189, 560 N.W.2d 246 (1997)
(“The supreme court is the only state court with the power to overrule, modify or
withdraw language from a previous supreme court case.”). The circuit court’s
decision finding that it could not consider expungement after Arberry’s sentencing
hearing was proper under Matasek and is affirmed.
By the Court.—Judgment and order affirmed.
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