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APPEAL from an order of the circuit court for Dane County: DANIEL R.
MOESER, Judge. Affirmed.

Before Vergeront, Higginbotham and Anderson, JJ.

q1 HIGGINBOTHAM, J. Scott R. Jensen, Steven M. Foti and Sherry L.
Schultz appeal a circuit court order denying their motion to dismiss the forty-seven-page

criminal complaint filed against them. Jensen, a member of the Wisconsin State
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Assembly and former Speaker of the Assembly, is charged with three counts of felony
Misconduct in Public Office as a party to a crime, in violation of WIS. STAT. §§ 939.05
(2001-02)" and 946.12(3)* and one misdemeanor count of Intentional Misuse of Public
Positions for Private Benefit as a party to a crime, in violation of WIS. STAT. §§ 939.05°,
19.45(2) and 19.58(1). Foti, also a member of the Wisconsin State Assembly and
Majority Leader of the Assembly, is charged with one count of felony Misconduct in
Public Office as a party to a crime, in violation of §§ 939.05 and 946.12(3). Schultz, a
former employee of the State of Wisconsin in Foti’s Assembly office, has been charged
with one count of felony Misconduct in Public Office as a party to a crime, in violation of

§§ 939.05 and 946.12(3).

92 Jensen, Foti and Schultz (the defendants) collectively argue that WIS. STAT.
§ 946.12(3) is unconstitutionally vague and overbroad as applied to them. The

defendants also assert that the State’s attempted definition of legislative duties constitutes

' All references to the Wisconsin Statutes are to the 2001-2002 version unless otherwise noted.
* WISCONSIN. STAT. § 946.12 provides, in relevant part:

Any public officer ... who does any of the following is guilty of
a Class I felony:

(3) Whether by act of commission or omission, in the officer’s

. capacity as such officer ... exercises a discretionary power in a

manner inconsistent with the duties of the officer’s ... office ... or the

rights of others and with intent to obtain a dishonest advantage for the
officer ... or another ....

3 WISCONSIN. STAT. § 939.05 states:

(1) Whoever is concerned in the commission of a crime is a
principal and may be charged with and convicted of the commission of
the crime although the person did not directly commit it and although the
person who directly committed it has not been convicted or has been
convicted of some other degree of the crime or of some other crime
based on the same act.
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a violation of the separation of powers doctrine. Finally, the defendants contend that the
factual allegations of the complaint are insufficient to sustain probable cause. We
recently addressed and rejected nearly identical arguments in State v. Chvala, 2004 WI
App 53, _ Wis.2d ___, 678 N.W.2d 880. We reject them again here and affirm the

order of the circuit court.
FACTS

13 Jensen, a Republican, was elected to the Wisconsin State Assembly in a
January 1992 special election and has been re-elected to two-year terms of office since
November 1992.* Jensen became Speaker of the Assembly on November 4, 1997.
Campaign finance records filed with the State Elections Board indicate that since 1997,
Jensen has used his campaign committee, Taxpayers for Jensen, to raise money for his

campaigns for political office.

14 Foti, also a Republican, was first elected to the Assembly in 1982 and has
been re-elected to two-year terms of office since then. Foti has been Majority Leader of
the Assembly since 1997. Schultz was a full-time state employee from January 27, 1998
until October 8, 2001, hired by Foti to work at his Capitol office.

1S The legislature created partisan caucuses in the 1960s, pursuant to WIS.
STAT. § 13.20, and employed staff to further the purposes of the caucuses. According to
Charles Sanders, Chief Clerk of the Wisconsin Assembly from 1971 until January 4,
2001, these partisan caucuses were created to assist legislators with speech writing, letter
writing, bill drafting and other services to support legislators because, at the time the

partisan caucuses were created, legislators did not have their own staff. The mission of

* All factual references derive from the criminal complaint. For the purposes of this opinion only
we accept all allegations as true.
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the partisan caucuses was to assist legislators in administration, political and legislative
research, policy analysis, examination of committee activities and constituent
communication. One of the four authorized partisan caucuses was the Assembly
Republican Caucus (ARC). The director of the ARC reported directly to the Assembly
Speaker.

q6 WISCONSIN STAT. § 11.265 authorizes the creation and operation of
Legislative Campaign Committees (LCCs) for each party in the two legislative houses.
LCCs solicit and distribute political contributions for candidates of a political party for
legislative office. LCCs are governed by WIS. STAT. ch. 11. The Republican Assembly
Campaign Committee (RACC) was an LCC.

17 On October 18, 2002, following an eighteen-month John Doe investigation,
the State issued a forty-seven-page criminal complaint against the defendants. The
criminal complaint alleges that both Jensen and Foti, in their capacities as public officers,
exercised their discretionary powers in manners inconsistent with their duties by hiring,
retaining and supervising Schultz to solicit, account for, distribute and publicly report
money for political campaigns and assist others in those same tasks during times when

Schultz was compensated as a state employee or using state resources or both.

18 The complaint further alleges that Jensen intentionally hired, retained and
supervised Ray Carey and Jason Kratochwill, state employees, to recruit and otherwise
directly assist candidates for political office as candidates. Carey and Kratochwill were
compensated as state employees using state resources or both. The complaint also alleges
that Jensen, with the intent to obtain a dishonest advantage for Taxpayers for Jensen,
intentionally retained and supervised state employees to work for Taxpayers for Jensen
during times when the employees were compensated as state employees or using state

resources or both. Finally, the complaint alleges that Schultz exercised her discretionary
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powers inconsistent with the duties of her employment, with the intent to obtain a
dishonest advantage for others, by soliciting, accounting for, distributing and publicly
reporting money for political campaigns, and assisting others in those same tasks, during
times when she was compensated as a state employee or using state resources or both.

The particulars of each count charged will be discussed later in this opinion.

19 On December 13, 2002, the defendants moved to dismiss the criminal
complaint on various grounds. On December 20, 2002, the defendants filed additional
motions and supporting documents, including motions to dismiss for lack of probable
cause, a motion to dismiss for violation of the separation of powers doctrine, a motion to
strike and a motion for disclosure/supplemental to the previously filed motion for relief

from secrecy order.

10  After oral argument the circuit court denied all the defendants” motions and
the motion for a stay pending appeal. The defendants were bound over for trial following
a preliminary hearing. We granted the defendants’ petition for leave to appeal and
certified the issues in a petition to the Wisconsin Supreme Court. The Supreme Court
denied the petition. On March 31, 2003, the circuit court suspended the criminal
proceedings pending our determination in this case. The defendants appeal the circuit

court’s denial of their motions to dismiss.

DISCUSSION

Vagueness

11  The defendants maintain that WIS. STAT. § 946.12(3) is unconstitutionally
vague as applied to the facts of this case. The defendants contend that § 946.12(3) does
not provide adequate notice because the conduct alleged in the criminal complaint is not

clearly and unequivocally prohibited by § 946.12(3). Specifically, the defendants argue
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that neither the complaint nor § 946.12(3) adequately delineates the duty each defendant
allegedly violated. The defendants also maintain that the vagueness of § 946.12(3)
authorizes prosecutors to apply or create their own subjective theories, standards and
interpretations of the statute. As we concluded in Chvala, ___ Wis. 2d ___, {{7-21, these

arguments are entirely without merit.’

12  We review the constitutionality of statutes de novo. State v. Bertrand, 162
Wis. 2d 411, 415, 469 N.W.2d 873 (Ct. App. 1991). Statutes are presumed constitutional
and we review them to preserve their constitutionality. Id. A party challenging the
constitutionality of a statute must demonstrate that it is unconstitutional beyond a

reasonable doubt. State v. Pittman, 174 Wis. 2d 255, 276, 496 N.W.2d 74 (1993).

13  Whether a statute is unconstitutionally vague is a question of law. Id. A

vagueness challenge must satisfy a two-prong test:

The first prong of the vagueness test is concerned with
whether the statute sufficiently warns persons ‘wishing to obey the
law that [their] ... conduct comes near the proscribed area.” The
second prong is concerned with whether those who must enforce
and apply the law may do so without creating or applying their
own standards.

Id. (citations omitted). A statute is not unconstitutionally vague “simply because in some
particular instance some type of conduct may create a question about its impact under the

statute.” State v. Smith, 215 Wis. 2d 84, 91-92, 572 N.W.2d 496 (Ct. App. 1997)

(citation omitted).

The ambiguity must be such that ‘one bent on obedience may not
discern when the region of proscribed conduct is neared, or such

> As in State v. Chvala, 2004 W1 App 53, ___ Wis.2d ___, 678 N.W.2d 880, the State first
argues Jensen, Foti and Schultz lack standing to challenge WIS. STAT. § 946.12(3) on vagueness grounds
because they were aware of the criminality of their conduct and the consequences. See State v. Tronca,
84 Wis. 2d 68, 87, 267 N.W.2d 216 (1978). Because we conclude § 946.12(3) is unconstitutionally vague
on other grounds, we do not take up the issue of standing.
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that the trier of fact in ascertaining guilt or innocence is relegated
to creating and applying its own standards of culpability rather
than applying standards prescribed in the statute or rule.’

Pittman, 174 Wis. 2d at 277 (citation omitted). A person whose conduct intentionally
comes close to “an area of proscribed conduct” assumes the risk that his or her conduct
may fall into the area of proscribed conduct. State v. Courtney, 74 Wis. 2d 705, 711, 247
N.W.2d 714 (1976) (citation omitted). A criminal statute is not vague if “by the ordinary
process of construction, a practical or sensible meaning may be given to the ... [law]....”

State v. Arnold, 217 Wis. 340, 345, 258 N.W. 843 (1935).

14  Applying the Pittman test, we first determine whether WIS. STAT.
§ 946.12(3) sufficiently warns Jensen and Foti, as legislators, and all three defendants as
reasonable persons wishing to obey the law, that his or her alleged conduct approaches
the proscribed activity. Section 946.12(3) prohibits the exercise of a discretionary power
in a manner inconsistent with the duties of an officer’s office. The existence of a duty is
a question of law. State v. Schwarze, 120 Wis. 2d 453, 456, 355 N.W.2d 842 (Ct. App.
1984).

15 The defendants make four arguments in support of their contention that
WIS. STAT. § 946.12(3) does not clearly proscribe the conduct as alleged against them.
First, the Legislature did not intend to have the prohibitions provided in WIS. STAT. chs.
11, 12 and 19 serve as the basis for prosecution under § 946.12(3). Second, neither
§ 946.12(3) nor chs. 11, 12 or 19 specifically define the duties of legislators and
legislative aides. Third, the State cannot point to any case holding that chs. 11, 12 and 19
provide the requisite notice that any violation thereof violates § 946.12(3). Fourth, the
criminal complaint does not allege that the defendants violated any statute contained in
chs. 11, 12 and 19 nor does it allege the existence of any “duty” derived from these

chapters. Rather, the defendants argue, the complaint refers only to an Assembly Clerk
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report, an Ethics Board opinion and some e-mails as establishing the duty that was
allegedly violated. Therefore, the defendants assert, the alleged conduct is not prohibited
by § 946.12(3).

16  We agree that one source of the defendants’ duties is the Assembly Rules.
We disagree, however, that the Rules constitute the only source from which defendants’
duties may be ascertained. The defendants’ arguments stand on one basic contention:
their duties as legislators and as a legislative aide must be specified in a particular statute
before any violation thereof can serve as a basis for prosecution under WIS. STAT.

§ 946.12(3). As we concluded in Chvala, __ Wis. 2d , Jq13-21, these arguments are

without merit.

17  The defendants cite no authority for the proposition that we are restricted to
an exclusive statute or one exclusive source to ascertain his or her duty. The duty under
WIS. STAT. § 946.12(1) “may be imposed by common law, statute, municipal ordinance,
administrative regulation, and perhaps other sources....” Judiciary Committee Report on
the Criminal Code, Wisconsin Legislative Council 1953, p. 176. While this report
explicitly references § 946.12(1), in Chvala we extended this logic to § 946.12(3) and
concluded that a legislator’s duty under § 946.12(3) may be ascertained by reference to

an assortment of sources. Chvala, _ Wis. 2d ___, |13.

18 In this case, the assortment of sources includes applicable statutes,
legislative rules and guidelines and the Assembly Employe Handbook. See State v.
Tronca, 84 Wis. 2d 68, 80, 267 N.W.2d 216 (1978) (“the powers of a public official ...
are not limited to expressly conferred powers but apply to de facto powers which arise by

custom and usage ....”); see also Chvala, Wis. 2d , 13. We now address the

scope of the defendants’ duties as legislators and state employees.
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19  The general duty of a legislator is to determine “policies and programs and
review ... program performance for programs previously authorized ....” WIS. STAT.
§ 15.001(1). We next explore other sources for the defendants’ duties in light of this

general pronouncement.

20  WISCONSIN STAT. ch. 19 addresses “General Duties of Public Officials”
and contains a subchapter entitled “Code of Ethics for Public Officials and Employees.”

WISCONSIN STAT. § 19.45, contained within this Code of Ethics, states, in relevant part,

(2) No state public official may use his or her public
position or office to obtain financial gain or anything of substantial
value for the private benefit of himself or herself or his or her
immediate family, or for an organization with which he or she is
associated.

Furthermore, WIS. STAT. § 19.46 states, in relevant part,

(1) ... no state public official may:

(b) Use his or her office or position in a way that produces
or assists in the production of a substantial benefit, direct or
indirect, for the official ... or an organization with which the
official is associated.
Under these statutes, both Jensen and Foti had a duty to avoid using their offices to assist

private political campaigns and organizations including but not limited to organizations

such as Taxpayers for Jensen and the RACC.

21  In addition, WIS. STAT. § 11.001(2) prohibits an incumbent from obtaining

an unfair advantage over a non-incumbent:

This chapter is also intended to ensure fair and impartial elections
by precluding officeholders from utilizing the perquisites of office
at public expense in order to gain an advantage over nonincumbent
candidates who have no perquisites available to them.
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Under this statute, Jensen and Foti had a duty to avoid using the perquisites of office at
public expense in order to gain an advantage over nonincumbent candidates in their own

campaigns and the campaigns of other candidates.

q22  Other statutes delineate the defendants’ duties.  WISCONSIN STAT.
§ 12.07(3) expressly prohibits employers and others from requiring anyone to do
campaign work as a condition of employment. Jensen and Foti are alleged to have hired
Schultz for the sole purpose of performing campaign fundraising. Although Schultz on
the rare occasion answered telephone calls to the ARC unrelated to campaigns, Jensen

and Foti hired her to raise campaign funds, not perform legitimate ARC services.

23  WISCONSIN STAT. § 11.36 specifically prohibits public officials from
soliciting or receiving contributions or services while engaged in their official duties and
also requires officials supervising a particular office on state property to prohibit others
from entering the office for the purpose of making or receiving campaign contributions.
The complaint alleges Jensen and Foti hired and supervised Schultz to use their offices in
the Capitol annex and at the ARC to conduct campaign fundraising. The complaint
further alleges lobbyists delivered campaign contribution checks to Foti’s Capitol office.
Jensen is alleged to have made numerous fundraising calls from his office and to have
brought in campaign checks for his staff, including Schultz, to enter into a campaign

database. The defendants clearly had a duty to refrain from this type of conduct.

24 The Assembly’s own policy guidelines, which John Scocos, Assembly
Chief Clerk, considers to be Assembly Rules, are consistent with these statutes and
prohibit any political activity during working hours with state-owned facilities and
equipment. The Assembly Employe Handbook was introduced into evidence at the

preliminary hearing and states, in part,

10
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Political activity is not permitted during working hours. State
owned facilities, office equipment, supplies, etc., may not be used
for political purposes anytime. Citizenship rights to political
activity and community involvement must be exercised on non-
office time.

No. 03-0106-CR

As did Chvala, the defendants argue that the term “political activity,” as

used in the Assembly Employe Handbook, does not include political campaign activity.

It is unreasonable to equate “political activity” with “legislative activity.”

See Chvala,

_Wis.2d ___, {16. Rather, it is apparent from the context in which these words are

used that the Assembly Employe Handbook restricts the precise type of activity alleged

in this case: political campaigning with public resources. The Assembly’s own rules

prohibit the type of conduct in which the defendants allegedly engaged.

126

In addition to the allegation of the standing prohibition on political activity

on state time with state resources contained in the Assembly Employe Handbook, the

criminal complaint alleges that on February 27, 1997, an e-mail was sent to all Assembly

members from Representative Ben Brancel, then speaker of the Assembly, which stated

127

An e-mail message of a political nature was inadvertently
sent by a new Assembly employee today.

This serves as a reminder to all Legislative staff that
political activity, whether partisan or non-partisan is not permitted
during working hours. Furthermore, all state owned facilities,
office equipment, including the electronic mail system, and all
other state owned supplies and materials are strictly prohibited
from use for a political purpose anytime. This means both use
during and after business hours.

Citizenship rights to political activity and community
involvement must be exercised on non-office time and equipment.

Legislators were given similar notice in a May 16, 2000, memo addressed

to “Legislators and Staff,” from Charlie Sanders, Chief Assembly Clerk:

Political activity is not permitted during working hours. State
owned facilities, office equipment, supplies, etc., may not be used
for political purposes anytime. Citizenship rights to political

11
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activity and community involvement must be exercised on non-
office time.

Sanders sent a similar e-mail every election year regarding this prohibition.

28 The Wisconsin Ethics Board issued an advisory opinion in 1978 stating in

part

A legislative employee should not engage in campaign activities

(a) with the use of the state’s facilities, supplies, or services not

generally available to all citizens; (b) during working hours for

which he or she is compensated for services to the State of

Wisconsin, or at his or her office in the Capitol regardless whether

the activity takes place during regular working hours.
Ethics Board 138, July 27, 1978. These cautionary warnings are substantially the same
as the prohibition expressed in the Assembly Employe Handbook. Clearly Jensen, Foti
and Schultz had adequate notice of their duty to refrain from engaging or directing

legislative and caucus staffers from engaging in campaign-related activity while using

state resources and state time.

29  The defendants’ duties are sufficiently delineated in the Assembly Employe
Handbook, the e-mail from Representative Brancel, the memo from Charlie Sanders, the
Ethics Board 1978 advisory opinion and WIS. STAT. §§ 11.001(2), 11.36, 12.07(3), 19.45
and 19.46 such that a reasonable person would be aware that using discretionary powers
to obtain a dishonest advantage over others by waging partisan political campaigns with
state resources on state time violates one’s duty as a public official. We conclude that the
defendants have not satisfied the first criteria of Pittman, whether the statute sufficiently
warns a person wishing to obey the law that their conduct comes near the proscribed area,
because Jensen and Foti had sufficient notice that hiring and directing ARC staffers to
work on political campaigns on state time with state resources violated their duties as

public officials and therefore violated WIS. STAT. § 946.12(3), and Schultz had sufficient

12
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notice that political campaign fundraising on state time with state resources violated her

duty in violation of § 946.12(3).

30 The second prong of the Pittman test for vagueness, whether those who
must enforce and apply the law may do so without creating or applying his or her own
standards, is also unsatisfied.® The defendants argue they were not aware they could face
felony prosecution for engaging in campaign-related activities on state time with state

resources. As we said in Chvala, Wis.2d _ , 17, it is irrelevant that the

defendants were unaware they could be prosecuted for violating WIS. STAT. § 946.12(3).
The vagueness challenge is based upon what a reasonable person who is intent on
obeying the law can be expected to understand of the law’s prohibitions. Ignorance of

the law is no defense. State v. Collova, 79 Wis. 2d 473, 488, 255 N.W.2d 581 (1977).

31 The defendants attempt to justify their conduct by declaring that
participation in political activities by a legislator and legislative aide is not inconsistent
with legislative duties. They argue that the scope of WIS. STAT. § 946.12(3) does not
extend to campaign finance or election laws. We agree that § 946.12(3) is not a
campaign finance law or election law. The defendants fail to understand, however, that
they are not being prosecuted for violating any campaign finance or election laws.
Rather, they are facing prosecution for violating a criminal statute, namely § 946.12(3),
which prohibits officials, such as the defendants, from violating their duty as public
officials. In this case, those duties are found, in part, within the campaign finance and

election law statutes.

® The defendants advance a “retroactive interpretation of criminal statutes” argument. This
argument is simply another approach to the “lack of notice” argument. Therefore we do not separately
address it.

13
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32 Defendants Jensen and Foti argue that engaging in political activity on state
time with state resources is actually consistent with their duties as Assembly leaders.
They claim that part of their duties as Assembly leaders was to actively promote the
election of “like-minded legislators” so as to advance their political legislative agenda.
We soundly reject their argument. Jensen and Foti’s duty is to determine “policies and
programs and review ... program performance for programs previously authorized ...,”
Wis. STAT. § 15.001(1), and to effectuate this duty consistent with the Assembly’s
internal rules and the statutes. We can find no duty that allows Jensen and Foti to engage

in political activity on state time with state resources.

33 However, a clear duty has been established prohibiting the defendants from
engaging in the conduct alleged in the complaint. The standards are clear for those who
enforce and apply WIS. STAT. § 946.12(3). The defendants’ duty as legislators and state
employees is to refrain from directing state employees to manage political campaigns and
to engage in political activity. This standard is unambiguous and can be handily applied.

Section § 946.12(3) is not unconstitutionally vague as applied to this case.

Overbreadth

34 The defendants next argue that WIS. STAT. § 946.12(3) is unconstitutionally
overbroad because it purports to criminalize legitimate legislative activity: ensuring the
passage of legislation supported by the legislators’ constituents by encouraging and
supporting the candidacy and election of like-minded persons. Similar to the contentions

made in Chvala, ___ Wis. 2d , 1922-28, this argument fails. To suggest that the

activities alleged in the complaint — encouraging and in fact requiring state employees to
work on private campaigns with state resources on state time — are legitimate legislative
activities belies common sense. The charged violations of § 946.12(3) are reasonable and

content-neutral restrictions.

14
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35 An overbreadth challenge to a statute invokes the protections of the First
Amendment to the United States Constitution. See generally State v. Stevenson, 2000
WI 71, 236 Wis. 2d 86, 613 N.W.2d 90. Invalidation of a statute on overbreadth grounds
is “strong medicine” that is “employed by the Court sparingly and only as a last resort.”
State v. Janssen, 219 Wis. 2d 362, 373, 580 N.W.2d 260 (1998) (citation omitted). “A
statute is overbroad when its language, given its normal meaning, is so sweeping that its
sanctions may be applied to constitutionally protected conduct which the state is not
permitted to regulate.” Id. at 374 (citation omitted). The overbreadth doctrine is
grounded in the right to substantive due process and ‘“has the effect of preventing the
limiting, by indirection, of constitutional rights.” Tronca, 84 Wis. 2d at 89 (citation

omitted).

36  WISCONSIN STAT. § 946.12(3) is aimed at specific conduct which, in this
case, goes to the use of state resources in conducting political campaigns. Legislators or
their employees are not prohibited from participating in political campaigns so long as
they do not use state resources for that purpose. Moreover, legitimate legislative activity
is not constrained by this statute. The line between “legislative activity” and “political
activity” is sufficiently clear so as to prevent any confusion as to what conduct is
prohibited under this statute. To the extent legitimate legislative speech is affected, it is
purely secondary to the offensive conduct of campaigning on state time with state
resources. See State v. Robins, 2002 WI 65, 43, 253 Wis. 2d 298, 646 N.W.2d 287,
cert. denied, 537 U.S. 103 (2002).

37 The defendants’ overbreadth challenge centers on the following

hypothetical:

Assume that a bill is pending related to campaign finance reform.
Legislator A and his party seek to eliminate all PAC money.
Legislator A believes that the campaign finance report of
Legislator B, a member of another political party who opposes the

15
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bill, would disclose Legislator B’s heavy reliance on PAC money.
Legislator A wants to disclose that report in order to demonstrate
why the reform bill should be passed.

Legislator A assigns to his aide the task of obtaining a copy of
Legislator B’s report and disseminating it to other supporters of the
bill. With Legislator A’s consent, the aide accomplishes this task
during normal business hours. Armed with the report, the
members of Legislator A’s party not only challenge the pending
bill, but also, because the report was disclosed during the public
debate, use it as the focal point for the candidate challenging
Legislative B’s reelection bid.

38 This line of reasoning does not support the defendants’ overbreadth
assertions. The hypothetical is plainly not prohibited activity under WIS. STAT.
§ 946.12(3). The acquisition of the campaign finance report in the hypothetical was to
challenge a pending bill, a clear legislative and non-campaign purpose. Here, on the
other hand, the allegations are that the defendants had state employees use their publicly
funded positions almost exclusively for campaign-related activities and fundraising.
Legislators and reasonable persons should and would know the difference. In addition,
the allegations before us speak of conduct which, on its face, cannot reasonably be
construed as legitimate legislative activity. Such activity includes campaign fundraising,
preparation and maintenance of campaign finance reports, candidate recruitment and
campaign strategy development. Moreover, the Assembly Employe Handbook, the e-
mail from former Assembly Speaker Brancel, the memo from Charlie Sanders and the
Ethics Board advisory opinion provide unambiguous guidance as to when the lines
between legislative activity and political activity are crossed. This hypothetical does not

present any scenario under which an individual’s fundamental right to free speech is

encroached.

39 The defendants also suggest that contact between legislative aides and
constituents could also fall under the rubric of WIS. STAT. § 946.12(3). We disagree.

Constituent contact related to legitimate legislative business does not violate the

16
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prohibitions of § 946.12(3), even if in doing so the aides hope that the positive contact
will encourage future campaign contributions. Despite the defendants’ arguments to the
contrary, under no reasonable view is it “campaigning” to “return[] the phone call of a

constituent who has a question on the legislator’s opinion on an issue ....”

40  We are unable to envisage any state of affairs, based upon the suggestions
proffered by the defendants, where a legislator or state employee could be prosecuted for
engaging in legitimate legislative activity. WISCONSIN. STAT. § 946.12(3) would apply
only if the defendants engaged in conduct involving the use of state resources on state
time for activities falling outside legitimate legislative activity. We conclude § 946.12(3)

is not overbroad.
Separation of Powers

41 The defendants next argue that the State’s attempted definition of
legislative duties constitutes a violation of the separation of powers doctrine. The
defendants first contend that under WIS. CONST. art. IV, § 8, the Assembly has the
exclusive power to regulate, police and discipline its own members. The defendants also
claim that consideration of whether a particular activity is “legislative” or “political” is a
non-justiciable “political question” and is therefore beyond the court’s inquiry. We

rejected virtually indistinguishable claims in Chvala, ___ Wis. 2d , 1q42-77, and, for

the same reasons, reject them here.

4