Supreme Court re-creates trust account rule; amends related rules

On April 4, 2016, the Wisconsin Supreme Court repealed and re-created
SCR 20:1.15 - Safekeeping property; trust accounts and fiduciary
accounts, and amended SCR 20:1.0, SCR 20:1.5 and SCR 22.39, effective
July 1, 2016. The changes to SCR 20:1.15 will expand the use of electronic
transactions in trust and fiduciary accounts beyond the current limits of
accepting payments for legal fees and costs, and collecting debts.

In recognition of the fact that the shift from check-driven banking to
electronic banking will make it more difficult for OLR to audit trust and
fiduciary accounts, the Court agreed to impose on lawyers a rebuttable
presumption that a lawyer has failed to hold funds in trust, in violation of
SCR 20:1.15(b)(1) or (k)(1), when the lawyer fails to promptly deliver trust
or fiduciary property to a client or third party entitled to the property, when
the lawyer fails to promptly submit records to OLR, or when the lawyer fails
to promptly provide an accounting of the property to OLR. See, amendments
to SCR 22.39 - Burden of proof, and SCRs 20:1.15(e)(4), (9)(3) and
(k)(9), each entitled - Standard of proof.

The amendments to SCR 20:1.5 Fees are limited to the transfer of several
fee-related sections of the trust account rule to the fee rule. The sections of
the trust account rule include SCR 20:1.15(b)(4) and (b)(4m), the
requirement to hold fees in trust until earned or to utilize the alternative to
holding fees in trust, which have been renumbered SCR 20:1.5(f) and (g).
In addition, SCR 20:1.15(g) relating to the withdrawal of fees from the trust
account, has been renumbered SCR 20:1.5(h)

The Court also eliminated the detailed record keeping requirements in SCR
20:1.15(f) in order to provide lawyers with more flexibility regarding their
record keeping methods. However, the Court also stated: “This change does
not relieve a lawyer of his or her obligation to maintain proper records . . ..”
In lieu of the detailed requirements, OLR will publish guidelines for record
keeping on its website.

The amendments to SCR 20:1.0 (terminology) are very limited and relate to
the rules of professional conduct that are cross referenced in SCRs
20:1.0(ag) - Advanced fees, and SCR 20:1.0(dm) - Flat fees.

Education: OLR will present Seminars in Madison on April 29, 2016 and
September 30, 2016 that include information regarding the new rules as well
as electronic banking. In addition the State Bar will present a Webcast on
the new rules on June 30, 2016, which will be replayed on July 8, 14, 19, and
27, 2016, and on August 4, 2016. Each webcast will run from 12:00 p.m. to
1:30 p.m.

Finally, OLR’s Director, Keith Sellen, and its Trust Account Program
Administrator, Mary Hoeft Smith, want to acknowledge the following


https://www.wicourts.gov/services/attorney/trust.htm#edu
http://marketplace.wisbar.org/Pages/eventDetails.aspx?category=&cat=&pid=CA2448W

individuals who participated in the two-year process of researching and
drafting the rules that have now been adopted by the Court:

Attorney Kristine Cleven, Madison (WI Bankers Association)

Attorney Diane Diel, Milwaukee (Family Law Practitioner)

Attorney Dean R. Dietrich, Wausau (State Bar/Respondent Counsel)
Ms. Claire Fowler, Hubertus (Preliminary Review Committee)

Ms. Mary Gilmeister, Germantown (WI ACH Association - WACHA)
Attorney Aviva Kaiser, Madison (State Bar Assistant Ethics Counsel)
Mr. Matthew Katz, Milwaukee (WI Association of Legal Administrators)
Mr. Rick McGuigan, Madison (Community Bankers of Wisconsin)
Attorney John McNamara, Lancaster (Board of Administrative Oversight)
Attorney Gerald Mowris, Madison (Criminal Law Practitioner)

Mr. Robert Mueller, Milwaukee (Estates & Trusts — Accounting)
Attorney Tim Pierce, Madison (State Bar Ethics Counsel)

Attorney Thomas Shellander, Madison (Real Estate Law Practitioner)
Attorney William Sturm, Sr., Milwaukee (Collection Law Practitioner)
Ms. De Ette Tomlinson, Madison (WI Trust Account Foundation)
Attorney Adam Wiensch, Milwaukee (Estates & Trusts Practitioner)
Attorney Joanne Whiting, Pewaukee (WI Credit Union League)



