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ISSUES PRESENTED FOR REVIEW

1. When a claim falls within the economic loss doctrine, and
therefore may only be brought as a breach of contract, is there
coverage under a standard general liability insurance policy for the
breach of contract claim?

ANSWERED BY THE TRIAL COURT: Raised, but not
answered by the trial court because the lawsuit was dismissed on other
grounds.

ANSWERED BY THE COURT OF APPEALS: Yes.

2. If “faulty workmanship” is not an “occurrence” under a
general liability insurance policy, may an occurrence nevertheless be
found solely from the bad result caused by the faulty workmanship?

ANSWERED BY THE TRIAL COURT: No; there is no
occurrence when damage is caused by faulty workmanship.

ANSWERED BY THE COURT OF APPEALS: Yes; the

property damage itself is a sufficient “occurrence” to support coverage.



3. Is the standard exclusion in a general liability policy,
precluding coverage for damage to property on which the insured is
performing operations, limited solely to the specific part of the
property on which work is being performed at the time of the damage,
or does the exclusion apply to all of the property within the insured’s
control and responsibility?

ANSWERED BY THE TRIAL COURT: Issue raised, but not
answered because the trial court found no “occurrence” and dismissed the
lawsuit.

ANSWERED BY THE COURT OF APPEALS: Limited to the
specific property on which work is being performed at the time of the

damage.

STATEMENT OF THE CASE
This is an action for construction damages to a building owned by
Plaintiff VPP Group, LLC. VPP’s insurer, Acuity, paid the bulk of the
damages and then sued the two contractors which allegedly caused the

damage: Ron Stoikes d/b/a RS Construction and Terry Luethe d/b/a Flint’s



Construction. Society insures both contractors, under policies which, for
purposes of this appeal, are identical in coverage. (R.33-34).

The two contractors were to remove and replace the south wall of a
building that VPP owned, known as the “Engine Room”. They entered into
a written contract with Acuity’s insured in the form of a Bid Memo dated
May 21, 2006 in which they agreed to remove and replace an entire 49x22
foot masonry wall and replace it for $8,500. They also agreed to perform
“shoring and related work”. (R.1, p. 11; Pet.App. p. 45). Because
removing one wall of a four-sided structure is akin to removing one leg of a
four-legged stool, the contractors had to shore up the building to make sure
it didn’t collapse when the wall was removed.

After the wall was removed, on June 12, 2006, while one of the
contractors was excavating along the foundation for new footings, he
undercut the foundation, causing much of the building to partially collapse.
The damages that ensued are set forth in greater detail in the Trial Court’s

Decision:

“The trenching undermined the Engine Room first floor
slab causing it to crack and buckle. With the failure of
the first floor concrete slab the shoring was
compromised and the structural integrity of the Engine
Room portion of the building was significantly affected.
The second floor sagged down but was otherwise
undamaged. The second floor did not have to be



replaced. The roof dropped down, cracked and was
necessarily replaced.” (R.67; Pet.App. pp. 24-25).

Acuity, as the property insurer, paid the claim and then commenced this
subrogation action for the damages caused by the contractors’ faulty
workmanship. (R.1).

Society moved to bifurcate and stay the underlying action until the
insurance coverage issues were resolved, and the matter was presented to
the trial court on a summary judgment motion for insurance coverage. A
number of coverage arguments were raised by Society, but the trial court
agreed that because the claim was solely for faulty workmanship and faulty
workmanship is not an “accident” or “occurrence” under either of the
Society general liability policies, there was no coverage. (Pet.App. pp. 23-
33).

Acuity and VPP appealed, and in a written decision dated January 5,
2012 (Pet.App. pp. 1-22) the Court of Appeals reversed, concluding that
there was coverage. In doing so, it rejected the trial court’s conclusion that
there was no “occurrence” and also rejected several other coverage

arguments raised by Society as additional grounds for affirmance.



INTRODUCTION

This case presents the opportunity to clarify or develop an important
area of insurance coverage law that, at present, is subject to confusing, and
sometimes contradictory, language from various decisions.

The economic loss doctrine has always been described as a doctrine
which limits recoveries to claims based on breach of contract, and
precludes tort recoveries. See, for example, Vogel v. Russo, 2000 WI 85,
236 Wis.2d 504, 613 N.W.2d 177, 115; and Linden v. Cascade Stone Co.,
Inc., 2004 W1 App 184, 276 Wis.2d 267, 687 N.W.2d 823 (Ct.App. 2004).

Additionally, this Court and the Court of Appeals have held that
breaches of contract or warranty are not covered “occurrences” under a
general liability policy. See, for example, Wausau Tile, Inc. v. County
Concrete Corp., 226 Wis.2d 235, 593 N.W.2d 445 (1999); Linden, supra;
and Midwest Motor Lodge v. Hartford Insurance Group, 226 Wis.2d 23,
36, 593 N.W.2d 852 (Ct.App. 1999), fn. 2.

Yet, despite these two relatively clear statements of law, the decision
in American Family Mutual Insurance Co. v. American Girl, Inc., 2004 WI
2, 268 Wis.2d 16, 673 N.W.2d 65 rather confuses the entire issue by stating

that economic loss doctrine has nothing to do with insurance coverage,



since the same conduct which gives rise to a breach of contract may also
give rise to a tort. Consequently, what had once been relatively clear
statements of law, leading to findings of no coverage for economic losses,
has now been thrown into confusion resulting in more litigation over what
is covered, and in inconsistent decisions in the lower courts.

Society, therefore, is respectfully asking this Court to clarify this
apparent inconsistency and to hold that when claims are subject to the
economic loss doctrine and may only be brought as a breach of contract,
they are not covered under a general liability policy, because breaches of
contract are neither accidents nor occurrences.

Another area of seeming inconsistency, and therefore apparent
confusion, arises from what was thought to be the clear statement of the
Court of Appeals that faulty workmanship is not an accident or occurrence.
See, for example, Glendenning’s Limestone & Readi-Mix Company, Inc. v.

Reimer, 2006 W1 App. 161, 295 Wis.2d 556, 721 N.W.2d 704:

“We therefore conclude that faulty workmanship in itself
is not an ‘occurrence’ — that is, ‘an accident’ — within the
meaning of the CGL policy.” 139.

This was precisely the reasoning of the Court of Appeals (District
1) which found no coverage for damages caused by defective

workmanship in the unpublished decision, Yeager v. Polyurethane Foam
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Insulation LLC et al., Appeal No. 2010AP2733 (Pet.App. pp. 34-44), which
was discussed at length in Society’s Petition for Review.

How then can damage caused by faulty workmanship be covered
under a general liability policy which requires an ‘“accident” causing
“property damage”, when faulty workmanship is not an accident?

All insurance policies require an “accident” or “occurrence” which
causes property damage. This Court has made it clear that the “accident”
and the “property damage” are two separate concepts: a cause and an
effect. One cannot look to the resulting property damage (the effect) and

call it the cause:

“A result, though unexpected, is not an ‘accident’;
rather it is the causal event that must be accidental for
the event to be an accidental occurrence.” Stuart v.
Weisflog’s Showroom Gallery, Inc., 2008 WI 86, 311
Wis.2d 492, 753 N.W.2d 448, 740.

Estate of Sustache v. American Family Mutual Insurance Company,
2008 WI 87, 311 Wis.2d 548, 751 N.W.2d 845, 146, confirmed that both
elements are necessary.

Yet the Court of Appeals in this case, again relying on American
Girl, said that the result could be the accident, thus conflating the two

separate concepts, contrary to the cases cited above.



Society, therefore, requests this Court to clarify that there must be an
“accident” causing property damage, which appeared to have been clear
prior to the American Girl decision. Society also requests this Court to rule
that, because faulty workmanship cannot constitute the “accident”, one of
the two necessary requirements for insurance coverage is missing, and
therefore there can be no coverage.

Finally, Society will ask this Court to overrule the decision of the
Court of Appeals on the scope of the standard exclusions in the Society
policy which, Society submits, were interpreted far too narrowly, contrary

to policy language and contrary to mainstream American law.

ARGUMENT

. There is no insurance coverage for claims which fall within the
economic loss doctrine.

Society respectfully requests that this Court clarify its language in
American Girl and hold that there is no insurance coverage for claims
which fall within the economic loss doctrine.

That doctrine was meant to clear up the fuzzy distinction that existed

between tort and contract claims. It was intended to preserve “the



traditional distinction between tort and contract law and leaving the
purchaser to his contract remedies.” Vogel v. Russo, supra, at §15.

In this case, the relationship between the Plaintiff VPP and its
contractors arose out of a written contract. The damages claimed were
purely economic losses arising out of their failure to perform that contract.
There was no damage to third parties. There were no personal injuries.

When the relationship is contractual:

“A party’s deficient performance of a contract does not
give rise to a tort claim. ‘The negligent performance of
a duty created by contract . . . cannot, without more,
create a separate cause of action [in tort].”” Atkinson v.
Everbrite, Inc., 224 Wis.2d 724, 729, 592 N.W.2d 299
(Ct. App. 1999).

It is implicit in every construction contract that the contractor will
make a good faith effort to perform and to substantially comply with its
obligations. Failure to do so is a breach of the contract. Nees v. Weaver,
222 Wis. 492, 269 N.W.2d 266 (1936). The parties to a contract may, of
course, negotiate additional warranties or conditions, but they are limited to
those contract remedies when a breach occurs.

This Court has previously held that tort claims against contractors

for deficient construction are thus barred by the economic loss doctrine.



Linden v. Cascade Stone Co., 2005 WI 113, 283 Wis.2d 606, 699 N.W.2d
189.

The Court of Appeals in this case ignored the effect of the economic
loss doctrine, relying on American Girl, supra, for the proposition that the
same facts and circumstances which give rise to a breach of contract claim
may also give rise to a tort claim. It is respectfully submitted that this
misses the point.

The point is: if the economic loss doctrine applies, then only
contract remedies may be pursued. If only contract remedies may be
pursued, then is there insurance coverage for a pure breach of contract?
This Court has repeatedly held there is not, but the Court of Appeals failed
to consider those cases.

In Wausau Tile, Inc. v. County Concrete Corp., 226 Wis.2d 235, 593
N.W.2d 445 (1999), this Court clearly stated that contract claims for
economic damages are not covered under a standard general liability

policy:

“Since we have already determined that Wausau Tile’s
negligence and strict liability claims against Medusa are
barred by the economic loss doctrine, Travelers can have
no duty to defend Medusa on those claims . . . the
Travelers’ policy covers claims which allege ‘bodily
injury’ or ‘property damage’ arising out of an
‘occurrence’. As we have already explained, Wausau

10



Tile seeks only economic loss, which is not ‘bodily
injury’ or ‘property damage’ under the plain language of
the policy . . . in addition, it is undisputed that the
breach of contract or warranty is not a covered
‘occurrence’ under the  Travelers  policy.
Accordingly, we hold the Travelers has no duty to
defend any of Wausau Tile’s tort or contract claims.”
Wausau Tile, supra, at 266-269. [Emphasis supplied].

This was also the holding of the Court of Appeals:

“As we recently held, coverage under CGL policies
‘exists for tort damages but not for economic loss
resulting from contractual liability." Jacob v. Russo
Builders, No. 97-3736 slip op. at 4 (Wis. Ct. App. Jan.
13, 1999, ordered published Feb. 23, 1999). Costs
incurred in accessing, replacing and repairing
Hunzinger's product, the sewer system, would be an
economic loss to Midway based on Hunzinger's
contractual liability and is not covered under the
Hartford CGL policy.” Midwest Motor Lodge v.
Hartford Ins. Group, 226 Wis.2d 23, 36, 593 N.w.2d
852, fn. 2, (Ct. App. 1999). [Emphasis supplied.]

Those decisions were in accord with an earlier decision that also
precluded insurance coverage for breach of contract. In Wisconsin Label
Corporation v. Northbrook Property & Casualty Insurance, 221 Wis.2d
800, 586 N.W.2d 29 (Ct. App. 1998), the Court of Appeals specifically held

that such claims are not covered under a general liability policy:

“The lost profits for which Wisconsin Label seeks
recovery in its complaint are economic losses for its
failure to comply with the terms of its contract with
PPC. Economic losses are not property damage within
the 'physical injury' provision of the definition of
property damage. See, Qualman v. Bruckmoser, 163
Wis.2d 361, 366-68, 471 N.W.2d 282, 285-286 (Ct.
App. 1991) (Breach of contract and misrepresentation

11



case stating that economic losses do not constitute
'physical injury . . . to tangible property').” At 809.

Anderson’s Wisconsin Insurance Law (6" Edition) is also in accord:

“A general rule of insurance construction is that a breach
of contract is not an ‘occurrence’ as that term is used in a
CGL policy. If all the claims are within the economic
loss doctrine, the plaintiff is limited to liability based on
breach of contract. The economic loss doctrine
precludes a purchaser from employing negligence or tort
liability theories to recover for a loss that is solely
economic (contract) losses. Wausau Tile, Inc. v. County
Concrete Corp., 226 Wis.2d 235, 245-46, 593 N.W.2d
445 (1999). But see infra 85.29 (discussing American
Girl). The defendant-insured’s insurer may then argue
that breach of contract was not an occurrence and,
therefore, there is no insurance coverage for the claim
against the insured. Wisconsin case law has held that a
breach of contract or warranty is not an ‘occurrence’ as
defined in a CGL policy. Wausau Tile, 226 Wis.2d at
269; see also Heil Co. v. Hartford Accident & Indem.
Co., 937 F.Supp. 1355, 1362 (E.D. Wis. 1996); Atlantic
Mut. Ins. Co. v. Badger Med. Supply Co., 191 Wis.2d
229, 243, 528 N.W.2d 486 (Ct.App. 1995); infra §5.175
(discussing a contractually assumed liability exclusion,
which does not exclude breaches of contract).” 85.27, p.
40.

In the years since American Girl was released, some trial courts are
beginning to find insurance coverage for economic damages. These
decisions are based on American Girl’s unfortunate language that the
economic loss doctrine has nothing to do with insurance coverage, since the
same conduct which gives rise to a breach of contract claim, may also give
rise to a tort claim. However, as the two dissents in American Girl (Justices

Roggensack and Crooks) pointed out, the economic loss doctrine cannot be

12



ignored when looking at coverage. It is directly implicated in the coverage
decision because general liability policies are intended to cover tort

liability to third parties, not contractual liability to another contracting

party.
There is confusion in the trial courts resulting from this suggestion

that the economic loss doctrine is irrelevant. It should not be. As Justice

Roggensack’s dissent pointed out:

“Additionally, while the economic loss doctrine is not
directly applicable to the insurance policy Renschler
purchased from American Family, it is implicated in the
coverage question because through the operation of the
economic loss doctrine, Renschler cannot become
‘legally obligated to pay’ Pleasant for a tort claim.” At
f114.

Justice Crooks’ dissent also points out the inconsistency of holding
that a breach of contract between two parties should be covered by a policy

that was only intended to protect against tort liability to third parties:

“The majority states that there are some circumstances
where a breach of contract or warranty may constitute
‘property damage’ under a CGL policy. Majority op.,
36. The majority summarily holds this to be such a
circumstance, but does not clearly explain why what
happened here constitutes such an exception to our
holdings in previous opinions of this court. Its decision
departs from the authorities previously cited by this
court that CGL policy ‘coverage is for tort liability for
physical damages to others and not for contractual
liability of the insured for economic loss.” Vogel v.
Russo, 2000 WI 85, 117, 236 Wis.2d 504, 613 N.W.2d
177. CGL policies exist to protect the insured from tort

13



damages resulting from personal injury or harm to
property other than the product itself. Wausau Tile Inc.,
226 Wis.2d at 248, 593 N.W.2d 445.” At 994.

Justice Roggensack’s dissent goes on to point out that a failure to
confront the application of the economic loss doctrine results in coverage

where it was never intended:

“Additionally, this analysis fits squarely within the
purpose of a CGL policy. It is written to cover the risks
of injury to third parties and damage to the property of
third parties caused by the insured’s completed work. It
is not written to cover the business risk of failing to
provide goods or services in a workmanlike manner to
the second party to the contract.” At q121.

Finally, her dissent accurately predicted what is now occurring:
more and more CGL policies are being interpreted as performance bonds,
contrary to previous Wisconsin decisions, and to mainstream American

law:

“In my view, this court correctly interpreted the
reasonable expectation of an insured under a CGL policy
in Vogel, where we acknowledged the differing
expectations that an insured has in purchasing a CGL
policy and a performance bond. We explained:

A CGL policy’s sole purpose is to cover the risk that the
insured’s goods, products, or work will cause bodily
injury or damage to property other than the product or
the completed work of the insured . . .. A CGL policy,
therefore, is not a performance bond.

Vogel, 236 Wis.2d 504, 117, 613 N.W.2d 177 (emphasis
in original) (additional citations omitted). The majority
tries to limit the usefulness of Vogel by saying it should
not ‘be read for the conclusion that a loss actionable in

14



contract rather than tort can never constitute a covered
“occurrence” under a CGL policy.” Majority op., J43.
But, its statement misses the heart of Vogel, which was
based on long-standing precedent that has held that
faulty workmanship is not covered under a CGL policy.
[Citations omitted]. And finally, this interpretation is
not just the opinion of the dissent, but it is also the
opinion of the majority of courts that have addressed this
question.” At q125.

Society respectfully requests this Court to clarify that a claim —
which may only be brought as a breach of contract — is not covered under a
general liability policy.

Illinois has followed this rule for some time. They adopted the
economic loss doctrine in Moorman Manufacturing Co. v. National Tank
Co., 91 I11.2d 69, 435 N.E.2d 443 (1982). Since then, their Supreme Court
has extended the holding to a variety of situations in the construction
industry. In Redarowicz v. Ohlendorf, 92 Ill.2d 171, 441 N.E.2d 324
(1982), it was applied to a claim for construction defects in a building; and
in Foxcroft Town Home Owners Association v. Hoffman Rosner Corp., 96
I1.2d 150, 449 N.E.2d 125 (1983), the rule was extended to bar claims of
negligence for construction defects in a condominium.

Their appellate courts have now turned their attention to whether
breach of contract claims are covered under a CGL policy — precisely the

issue here. In Viking Construction Management, Inc. v. Liberty Mutual

15



Insurance Company, 358 I1l.App.3d 34, 831 N.E.2d 1 (Ct.App. 2005), their
Court of Appeals held that there was no insurance coverage for collapse of
a masonry wall due to inadequate shoring or bracing (surprisingly similar to

the allegations in this case):

“It has generally been held that a ‘CGL policy will not
cover a general contractor’s suit for breach of contract’
and ‘there is no “occurrence” when a subcontractor’s
defective workmanship necessitates removing and
repairing work.” 30 Tort & Insurance L. J. at 789.
Similarly, a breach of contract claim does not constitute
‘property damage,” ‘since it does not result from a
fortuitous event.” 30 Tort & Insurance L. J. at 789.”
Ibid.

And:

“‘[1]f a contractor uses inadequate building materials, or
performs shoddy workmanship, he takes a calculated
business risk that no damage will take place. If damage
does take place, it flows as an ordinary and natural
consequence of the contractor’s failure to perform the
construction properly or as contracted [and] [t]here can
be no coverage for such damage.” ... ‘[a]llegations of
breach of contract typically are viewed as falling outside
the scope of coverage of a general liability policy.” . ..
Thus, courts have held that ‘such claims are not an
“accident” or an “occurrence” covered by the CGL
policies which, in their view, are written to cover tort
claims.” ... ‘Illinois considers construction defects to
not constitute an accident or occurrence necessary to
trigger coverage under CGL policies.”” At 7-8;
citations omitted.

These holdings were affirmed by the federal court in the Southern
District of Illinois in Lyerla v. AMCO Insurance Company, 2007 WL

2229867 (2007):
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“Illinois courts typically view allegations of breach of
contract ‘as falling outside the scope of coverage of a
general liability policy.” . .. Under this definition,
‘there is no “occurrence” when a subcontractor’s
defective workmanship necessitates removing and
repairing work.”” At 3.

They were more recently affirmed in Stoneridge Development
Company, Inc. v. Essex Insurance Company, 382 Ill.App.3d 731, 888

N.E.2d 633 (Ct.App. 2008):

“However, regardless of how the insured describes the
property damage, ‘CGL policies are not intended to
cover breaches of contract.” ... Notably, in Viking,
which contained the same definition of ‘property
damage’ as the instant case, the court commented that
the definition did not include breach of contract claims,
because such claims are not the result of fortuitous
events.” At 653.

Just as Justices Roggensack and Crooks predicted in their dissents to
American Girl, one cannot ignore the economic loss doctrine when
considering questions of insurance coverage. If the doctrine truly means
what it says — that claims for economic loss such as this may only be
brought as breach of contract claims — and if it is equally clear that breaches
of contract are not accidents or occurrences within the meaning of a CGL
policy, then it follows inexorably that there cannot be coverage for claims

which fall within the economic loss doctrine. Since the claim of Acuity is
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solely for the repair of the defective work of the Defendants, it is an

economic loss and cannot be covered under Society’s policy.

Il.  All general liability insurance policies require two elements — a
cause and effect, an accident and resulting property damage — as
a precondition to coverage; if faulty workmanship cannot be the
accident, there is no coverage.

The Court of Appeals in the unpublished Yeager decision (Pet.App.
pp. 34-44) got it right:

“Yeager’s claims against PFI do not allege property
damage caused by an ‘occurrence,” as the CGL policy
defines that term. We have previously held that faulty
workmanship, in and of itself, is not an ‘occurrence’ and
therefore does not give rise to coverage under a standard
CGL policy, like the one Society issued in this case”;
114, [citing Glendenning’s, supra.]

The trial court also very correctly concluded that Society’s policies
were not even triggered because what happened here was, indisputably,
only faulty workmanship. Faulty workmanship is not an “accident”.

The Court of Appeals in this case, however, ignored that prior law
and found coverage, based on American Girl and its definition of
“accident”, stating that the unfortunate result was the occurrence. (See

Pet.App. p. 7, at 13).
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This logic, however, conflates the requirement of two separate
elements for coverage in a standard liability policy such as Society’s.

All insurance policies (Society’s included) insure against “property

damage”, but only if it is caused by an “occurrence”:

“A. Coverages

1. Business Liability

* * *

b. This insurance applies:

(1) To ‘bodily injury’ and
‘property damage’ only
if:

(@) The ‘bodily
injury’ or
‘property
damage’ is
caused by an
‘occurrence’ . .
. .”  (Society
Policy, R.33,
emphasis
supplied.).

Thus, under the policy, an “accident” must cause the “property

damage”. The property damage is not the accident; it is the unfortunate

The Society policy — and in fact all general liability policies — defines “occurrence” as an
“accident”:
“13. ‘Occurrence’ means an accident, including
continuous or repeated exposure to substantially the
same general harmful conditions.” (lbid, A.App. p.
34).
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result. The result cannot also be the cause. Cause and effect are two,
separate concepts.

If property damage is not caused by an accident or occurrence, it is
not covered under the policy. One of the elements required by the policy
for coverage is missing. This beginning point for the coverage analysis was
correctly observed by the trial judge.

Was there an “accident” which caused this property damage? To
say that the property damage (i.e., the collapse of the building) was the
“accident” is both logically incorrect and contrary to Wisconsin law. The
result cannot be the cause.

In fact, Wisconsin law requires these two separate concepts:

“As we have explained, the ordinary meaning of the
word ‘accident,’ as used in accident insurance policies is
‘an event which takes place without one’s foresight or
expectation. A result, though unexpected, is not an
‘accident’; rather it is the causal event that must be
accidental for the event to be an accidental occurrence.”
Stuart v. Weisflog’s Showroom Gallery, Inc., 2008 WI
86, 753 N.W.2d 448 (2008), 140, [emphasis supplied].

This was affirmed in Estate of Sustache v. American Family Mutual

Insurance Company, 311 Wis.2d 548, 751 N.W.2d 845 (2008):

“In concluding that the misrepresentations to the
homeowners were not accidental, and therefore not
covered as an ‘occurrence’ under WSGI’s CGL policy,
this court consulted dictionary definitions and past
decisions in Doyle, Everson, and American Girl and
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concluded that an ‘accident’ ‘is an event or condition
occurring by change or one that arises from unknown
causes, and is unforeseen and unintended.” ... The
court approvingly cited American Girl’s definition of an
‘accident’: ““an event which takes place without one’s
foresight or expectation. A result, though unexpected,
is not an accident;” rather, it is the causal event that
must be accidental for the event to be an accidental
occurrence.’” At 569-570, [emphasis supplied].

The trial court correctly noted that Acuity was required to show that
there was an “accident” which caused the property damage. However, as
the Court of Appeals noted in Yeager, faulty workmanship cannot be the
accident.

What then was the “accident”? The trial court began its analysis by
first looking at the definition of “accident”, as it appears in recent decisions.
It quoted from American Girl, from Glendenning’s, and from Stuart, each

of which defined accident as:

“[A]n accident is an event or condition occurring by
chance or one that arises from unknown causes, and is
unforeseen and unintended.” Stuart, supra, at 724.

The trial court then correctly noted that the cause of the property
damage did not occur by chance; it was not an unknown cause; it was not
unforeseen. Acuity agreed and made this abundantly clear in its brief to the

Court of Appeals: The cause was the obvious result of faulty workmanship
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excavating too close to the foundation, undercutting it, and causing the

foundation to collapse:

“Flint’s was excavating a trench adjacent to the wall
location when the first floor slab cracked and deflected
downward . . .. The faulty workmanship involved the
negligent and improper excavation and trenching
techniques employed by the defendant contractors.”
(App. Brief, , Court of Appeals, p. 5, 16-17)

This suit is for faulty workmanship. It is the only claimed cause of
the collapse. As the trial court correctly noted, faulty workmanship is
neither something that occurs by chance nor from an unknown cause. This
Is a risk that is present whenever a contractor undercuts a foundation. (See
Trial Court Decision, p. 9; Pet.App. p. 31). The contractor purposely
excavated there and collapse is a foreseeable risk when one undercuts a
foundation.

Because only faulty workmanship is alleged, it does not meet the
definition of an accident under Wisconsin law. The Court of Appeals, two

years after American Girl, made this abundantly clear:

“We therefore conclude that faulty workmanship in itself
is not an ‘occurrence’ — that is, ‘an accident’ — within the
meaning of the CGL policy. An ‘accident’ may be
caused by faulty workmanship, but every failure to
adequately perform a job, even if that failure may be
characterized as negligence, is not an ‘accident’ and thus
not an ‘occurrence’ under the policy.” Glendenning’s
Limestone & Ready-Mix Company, Inc. v. Reimer, 2006
WI App. 161, 721 N.W.2d 704 (Ct.App. 2006), 139.
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Since the only causal event was faulty workmanship, and since
faulty workmanship is not an accident, there was simply no accident
causing property damage. Therefore coverage was not even triggered
under the Society policy. That was the precise syllogism that the trial
court used, and it is legally and logically correct.

This was also the holding of the Superior Court of Pennsylvania in
Millers Capital Insurance Company v. Gambone Brothers Development
Co., Inc., 941 A.2d 706 (Sup.Ct. Penn. 2007). A contractor built a home
with allegedly defective stucco exterior, windows, and seals which allowed
water infiltration and damage to the interior. Only faulty workmanship was

alleged; the court held this was not an accident:

“The Kvaerner [Metals v. Commercial Union Insurance
Co., 589 Pa. 317, 908 A.2d 888 (2006)] Court held the
terms ‘occurrence’ and ‘accident’ in the CGL policy at
issue contemplated a degree of fortuity that does not
accompany faulty workmanship. (‘We hold that the
definition of “accident” required to establish an
“occurrence” under the policies cannot be satisfied by
claims based upon faulty workmanship. Such claims
simply do not present the degree of fortuity
contemplated by the ordinary definition of “accident” or
its common judicial construction in this context.”).” At
{125.

The Supreme Court of Arkansas agrees:

“[O]ur case law has consistently defined an ‘accident’ as
an event that takes place without one’s foresight or
expectation — an event that proceeds from an unknown
cause, or is an unusual effect of a known cause, and

23



therefore not expected. ... Faulty workmanship is not
an accident; instead, it is a foreseeable occurrence, and
performance bonds exist in the marketplace to insure the
contractor against claims for the cost of repair or
replacement of faulty work.” Essex Insurance Company
v. Holder, 370 Ark. 465, 261 S.W.3d 456, 460; citation
omitted.

Illinois courts have adopted a definition of accident which
incorporates this notion of the foreseeable consequences of faulty
workmanship, and thus avoids the inconsistency created by American Girl.

The Illinois courts’ definition of accident explains that if a person
engages in conduct which has, as a natural consequence, the propensity to
cause damage, it is not an accident. Thus, a person who engages in faulty
workmanship does not do something “accidental” and has therefore not
committed an occurrence. The Viking decision, supra, discussed this in
significant detail, and began by noting the general rule of no coverage for

faulty or defective workmanship:

“It has generally been held that a ‘CGL policy will not
cover a general contractor’s suit for breach of contract’
and ‘there is no “occurrence” when a subcontractor’s
defective workmanship necessitates removing and

repairing work.” [Quoting 30 Tort & Insurance L. J. at
789].

The Court explained that if a contractor performs shoddy
workmanship, construction defects of the type involved here are a natural

and probable consequence:
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“[T]f a contractor uses inadequate building materials, or
performs shoddy workmanship, he takes a calculated
business risk that no damage will take place. If damage
does take place, it flows as an ordinary and natural
consequence of the contractor’s failure to perform the
construction properly or as contracted [and] [t]here can
be no coverage for such damage.” [Quoting Yang, No
Accident: The Scope of Coverage for Construction
Defect Claims, 690 Practicing Law Institute, Litigation
and Administrative Practice Course Handbook, at 36-
37].

They went on to hold that the damages for the collapse of the wall of
a building because of improper bracing were not covered because they were

the “ordinary and natural consequence” of faulty workmanship:

“Here, the collapse of the wall and section of the
building was the ordinary and natural consequence of
improper bracing, i.e., faulty construction work, which
resulted from, at least in part, Viking’s breach of its
contractual duties to insure proper construction methods
were employed.” At 15-16.

In Stoneridge Development Company, supra, their Court of Appeals
defined accident to include this concept of natural and probable
consequences, by adopting the definition from a United States Supreme
Court case, United States Mutual Accident Association v. Barry, 131 US

100, 9 S.Ct. 755 (1889):

“‘Under the rule promulgated in Barry case [sic], if an
act is performed with the intention of accomplishing a
certain result, and if, in the attempt to accomplish that
result, another result, unintended and unexpected, and
not the rational and probable consequence of the
intended act, in fact, occurs, such unintended result is
deemed to be caused by accidental means.’”” At 121.
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The Stoneridge decision found no coverage for defective

construction of a home which led to cracks in the walls and foundation:

“Applying these principles to the instant case, we
conclude that the damage to the Walskis’ home did not
constitute an ‘occurrence’ or ‘property damage.” The
cracks that developed in the Walskis’ home were not an
unforeseen occurrence that would qualify as an
‘accident,” because they were natural and ordinary
consequences of defective workmanship, namely, the
faulty soil compaction.” At 654.

That is, of course, precisely what happened in this case. Acuity’s
insured, VPP, hired two inexpensive contractors to do a job that should
have been done by professional engineers. The two contractors did not
shore the building up properly and then undercut the foundation, causing
the collapse. If the insured wanted to take a chance on hiring inexpensive
contractors, they were certainly free to do so, but they cannot expect an
insurance company to pay for the calculated risk of employing cheap labor.
To require a general liability insurance carrier to pay to correct faulty
workmanship is to not only reward the faulty workmanship, but also turn
the policy into a performance bond — something which is clearly improper.

The public policy behind this was explained by the Supreme Court
of Minnesota in Knutson Construction Company v. St. Paul Fire and

Marine Insurance Company, 396 N.W.2d 229, 234-235 (1986):
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“However, in addition to and apart from those risks, the
contractor likewise has a contractual business risk that
he may be liable to the owner resulting from failure to
properly complete the building project itself in a manner
S0 as to not cause damage to it. This risk is one the
general contractor effectively controls and one which the
insurer does not assume because it has no effective
control over those risks and cannot establish predictable
and affordable insurance rates. Nonetheless, appellant
urges us in this case to hold that by the purchase of a
CGL policy, a contractor shifts to the insurer this
business risk which it effectively controls. Unlike the
surety on a performance bond, a CGL insurer has no
recourse against a contractor for the employment of
defective materials or shoddy workmanship on the
construction project.

Even though it cannot be conclusively demonstrated that
adoption of appellant’s proposed holding would promote
shoddy workmanship and the lack of exercise of due
care, undoubtedly it would present the opportunity or
incentive for the insured general contractor to be less
than optimally diligent in these regards in the
performance of his contractual obligations to complete a
project in a good workmanlike manner. To accept the
appellant’s contention would be to provide the
contractor with assurance that notwithstanding shoddy
workmanship, the construction project would be
properly completed by indemnification paid to the owner
by the comprehensive general liability insurer. In and of
itself, the incentive for the contractor to fairly and
accurately bid a contract in order to secure the job would
be removed. Even if such result would not always be
inevitable, the possibility of such consequences, in our
view, is incompatible with the general public policy
concerning the relationship between contractors and
owners.” At 234-235.

The courts of other states agree. In Illinois;

“. .. CGL policies ‘““are not intended to pay the costs
associated with repairing and replacing the insured’s
defective work and products, which are purely economic
losses.” . . . Specifically, according to the court,
‘[flinding coverage for the cost of replacing or repairing
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defective work would transform the policy into
something akin to a performance bond.” . . .” Viking,
supra, at 17; citations omitted.

In Florida:

“It is well established that the purpose of comprehensive
liability insurance coverage is to provide protection for
personal injury or property damage caused by the
product only and not for the replacement or repair of the
product. The policy reasons for this result are obvious.
If insurance proceeds could be used to pay for the
repairing and/or replacing of poorly constructed
products, a contractor or subcontractor could receive
initial payment for its work and then receive subsequent
payment from the insurance company to repair and
replace it. Equally repugnant on policy grounds is the
notion that the presence of insurance obviates the
obligation to perform the job initially in a workmanlike
manner.” Centrix Homes Corp. v. Prestressed Systems,
444 S0.2d 66 (Fla.App. 1984), at 66-67.

Performance bonds and errors and omissions insurance are available
if contractors want to purchase them. When they choose not to, the risks
and costs of their faulty workmanship should not be passed along to the
general liability insurer. This was probably stated most persuasively by the
Illinois Court of Appeals in Monticello Insurance Co. v. Wil-Freds

Construction, Inc., 661 N.E.2d 451, 277 1ll.App.3d 697 (1996):

“Indeed, as numerous courts have noted, if insurance
proceeds could be used to pay for the repair or
replacement of poorly constructed buildings, a contractor
could receive initial payment for its work and then
receive subsequent payment from the insurance
company to repair or replace it. . . . This ‘would
transform the [CGL] policy into something akin to a
performance bond.” ... To hold that a CGL policy is
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the effective equivalent of a performance bond would
cause injustice to the CGL insurer who, unlike the surety
on a performance bond, has no recourse against a
contractor for the use of defective materials or poor
workmanship.” At 709; citations omitted.

The confusion caused by American Girl can be avoided, of course, if
there is adherence to the doctrine that faulty or defective workmanship is
not an accident. In this case, the collapse of the building was an expected
and natural result of failing to properly shore the building and of
undercutting the foundation. Without an accident, there cannot be an
accident causing property damage. Without an accident causing property
damage, there can be no coverage under a CGL policy. The CGL policy is

not, and should not be, a performance bond.

I11.  The standard exclusions in the Society policy, which would have
precluded coverage for this claim, were construed too narrowly
by the Court of Appeals.

As the Court of Appeals correctly noted, their opinion represents the
first published decision in Wisconsin construing the scope of two standard
exclusions in a general liability policy. However, they adopted a very
narrow construction of the exclusions, and in doing so fell outside of what
Society considers to be mainstream law.

The two exclusions at issue read as follows:
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“B. Exclusions

* * *

This insurance does not apply to:

k. Damage to property

‘Property damage’ to:

(5) That particular part of real
property on which you or any
contractor or  subcontractor
working directly or indirectly on
your behalf is performing
operations, if the ‘property
damage’ arises out of those
operations.

(6) That particular part of any
property that must be restored,
repaired or replaced because
‘your work’ was incorrectly
performed on it.”  (Society
policy, R.33-34)

There is no doubt that the collapse occurred while the contractors
were actively engaged in their work. Acuity has already admitted that the
cause of the property damage was improperly excavating too close to the
foundation, causing it to collapse. Acuity has to concede that the damages

arose out of the contractor’s operations.
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The question which was decided adversely to Society by the Court
of Appeals was whether these exclusions apply to the entire area where the
insured was working, or apply solely to that isolated area where the damage
occurred. In this case, the Court of Appeals limited the applicability of the
exclusion to the south wall. However, the south wall wasn’t even damaged
— it was already gone by the time the collapse occurred.

The Court of Appeals noted that the contractors were required by
contract to shore up the building to prevent such a collapse. The integrity
of the building thus was their responsibility. When one removes one of a
building’s four walls, it is similar to removing one of four legs from a stool:
if one doesn’t brace the remainder, a collapse may occur. To say that the
exclusion only applies to that limited, specific area where the insured was
working at the time of the collapse — even though that area was no longer in
existence — is contrary to common sense. It emasculates an exclusion
which is to preclude coverage for faulty or defective workmanship. If
faulty workmanship causes damage to any part of a building for which the
insured is responsible, public policy should require the insured be

responsible for it and not pass it on to its liability carrier.
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The Court of Appeals felt the exclusion should be limited solely to
damage to the absent south wall because of the word “particular”.
However, in doing so it ignored the thrust of the exclusion which applies to
any real property on which the insured “is performing operations, if the
‘property damage’ arises out of those operations.” The insured was
obviously performing operations on other parts of the Engine Room,
because it was required to shore up the Engine Room. To require a trial
court to determine precisely where the insured was working at the time of
the incident, and to confine the exclusion solely to that area, is to impose a
requirement on trial courts that will be difficult, time-consuming and
unnecessary.

It also unrealistically limits the exclusion. If an electrician is hired
to wire in a kitchen fan and negligently drives a staple through a wire,
causing a short circuit and fire to the house, is the exclusion limited to
damage to the staple? To the wire? The damages to any particular real
estate arising out of the insured’s operations are excluded by the clear

language of the exclusion.
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If this is not clear from Exclusion k.(5), supra, it is abundantly clear
in reading Exclusion k.(6) because k.(6) applies to “any property that must
be restored, repaired or replaced.” [Emphasis added].

Society cited to the Court of Appeals numerous decisions from
around the country that hold the exclusion is applicable to any real property
as long as the damage arises out of the insured’s operations. This
philosophy is squarely consistent with the public policy that the quality of
an insured’s work is solely its responsibility, because it has exclusive
control of it.

One of the leading cases on this point is William Crawford, Inc. v.
Travelers Insurance Company, 838 F.Supp. 157 (S.D.N.Y.1993). It
involves the identical exclusion (identified as exclusion (j)(5) in the
decision). The insured was renovating an expensive, 7,000 sq. ft. apartment
on Manhattan’s Upper East Side. The renovations were to take three years
and cost $15,000,000. In the course of that work, the insured placed a
humidifier in the entry foyer and several fans around it to distribute
humidified air. One of the fans caught fire, damaging not only the entrance
foyer, but causing smoke damage throughout the entire apartment. The

insurance company contended that the loss was not covered because it arose
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out of the insured’s “operations”. The insured admitted the exclusion
applied, but said it only applied to that part of the apartment where it
was actually doing work, namely the foyer. The Federal Court reviewed
the law of other states and held that the exclusion was unambiguous,
precluding coverage for all of the damage caused by the insured’s

operations, throughout the entire apartment:

“The case is governed by New York law and there are
apparently no New York cases interpreting the language
of Section (j)(5) or comparable provisions. However,
courts in other states have uniformly rejected Crawford’s
position.  See, e.g., Jet Line Servs. Inc. v. American
Employers Ins. Co., 404 Mass. 706, 537 N.E.2d 107
(1989) (‘that particular part of any property . . . upon
which operations are being performed’ referred to entire
tank which the insured had been retained to clean, not
merely to the bottom of the tank which it was cleaning at
the moment of explosion); Goldsberry Operating Co. v.
Cassity, Inc., 367 So.2d 133 (La.Ct.App.1979) (‘that
particular part of any property . . . upon which
operations are being performed by . . . the insured at the
time of the property damage’ covered explosion
damage to an oil and gas well at depth of 6900 feet
even though the area of the well that the insured had
been retained to perforate was at 8000 feet); Vinsant
Elec. Contractors v. Aetna Casualty & Sur. Co., 530
S.W.2d 76 (Tenn.1975) (‘that particular part of any
property . . . upon which operations are being
performed’ was not limited to ‘precise and isolated
spot’ upon which work was being done); Vandivort
Constr. Co. v. Seattle Tennis Club, 11 Wash.App.
303, 522 P.2d 198 (1974) (‘that particular part of any
property . . . upon which operations are being
performed by . .. insured’ was not limited to that part
of real property where work was being performed).

* * *
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There is an implication in Crawford’s presentation
that Section (j)(5) cannot mean what it says because
such an interpretation would leave a construction
company unprotected against the risks of its own
malfeasance in the area of its own operations. The
analysis is incorrect because, as Travelers points
out, insurance is indeed available to cover this risk
under a builders risk policy which Crawford did not
purchase.

In sum, Section (j)(5) is not ambiguous and precludes
Crawford’s recovery under its insurance policy from
Travelers for the costs incurred repairing the damage to
the Bass apartment.” At 158-159.

Exactly the same result was reached by the Appellate Court of
Illinois in Pekin Insurance Company v. Willett, 301 Ill.App.3d 1034, 704
N.E.2d 923 (Ct.App. 1998). In that case, the defendant Willett was
servicing, painting, cleaning, and preparing an in-ground swimming pool
for summer use. In doing so, they emptied the pool, painted it, and were to
fill it with water and chemicals. After Willett had painted the pool, and
before he filled it with water, a heavy rainstorm caused the pool to push up
out of the ground. His insurance carrier (Pekin) argued that there was no
coverage since the damage arose out of the insured’s operations, citing
exactly the same exclusion as is in the Society policy. The Court of
Appeals agreed, and rejected the claim by the insured that exclusions

applied only to the area of the pool that was being worked on. The
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Court held, quite properly, that the exclusions applied to the entire

property:

“In a related argument, Willett and Simmons claim
that Pekin owed a duty to defend because the
underlying complaint did not allege that Willett’s
work on the surface of the pool damaged the pool.
We find this argument without merit. Exclusions
j(6) and j(6) are not drafted as narrowly as the
defendants claim. The exclusions do not exclude
coverage for damage done only to the precise area
of the property being worked on. Rather, the
exclusions apply to property damage caused by poor
workmanship.” At 926.2

The Federal Court in Texas reached exactly the same conclusion in
Southwest Tank v. Mid-Continent Casualty Company, 243 F.Supp.2d
597 (E.D.Tex.2003). In that case, Southwest Tank was hired to make
modifications to a large steel storage tank. While cutting a hole in the tank,

a fire broke out, the tank exploded, and the entire tank was a total loss.

2 Exactly the same type of damage occurred in American Equity Ins. Co. v. Van Ginhoven, 788
So.2d 388 (Ct.App.Fla., 2001). There the insured was hired to make minor repairs to the surface
of their customer’s swimming pool. In order to do that, they had to drain the pool, and as a result
water table pressure popped the pool out of the ground. The Florida Court again agreed that the
damage to the entire pool was not covered — the exclusion was not limited to the particular area
being worked on:

“Fernandez and Van Ginhoven argue that even if the exclusions are not
ambiguous, the modifying terms ‘that particular part of” would only exclude
coverage for damage to the property Van Ginhoven contracted to work on,
namely, only the specified tiles and spot repairs, but not the entire pool. This
argument is untenable. At the time the damage occurred, Van Ginhoven was not
working, or performing operations on, the spots subject to repair, but was
draining the entire pool. We agree with American Equity that these exclusions
are clear, unambiguous and do not violate public policy.” At 391.
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The insured argued that even though the exclusion was applicable, its effect
should be limited to solely that area where he was working. The Federal
Court disagreed, holding that the entire tank was the property being worked

on, and therefore all of the damage was excluded?®:

“The tank was a self-contained, collective unit, which
constituted a single item of property. This single item of
property was damaged while Southwest was performing
its work on it.

* * *

The Court has not found any Texas cases interpreting
exclusion j(6) or addressing the meaning of ‘[t]hat
particular part.”  However, the majority of other
jurisdictions that have interpreted this phrase have held
that ‘[t]hat particular part’ includes the entire piece of
property on which the insured was working at the time
of the accident. See, e.g., Jet Line Servs., Inc. v. Am.
Employers Ins. Co., 404 Mass. 706, 537 N.E.2d 107, 111
(1989) (““that particular part of any property” refers to
the entire tank and not just to the bottom of the tank that
Jet Line personnel were cleaning at the moment of
the explosion’); Am. Equity Ins. Co. v. Van Ginhoven,
788 So.2d 388 (Fla.App.2001) (insured hired to perform
spot repairs;  damage to entire pool excluded);
Goldsberry Operating Co., Inc. v. Cassity, Inc., 367
So.2d 133 (La.App.1970) (insured perforating well at
one depth; damage to entire well excluded); cf. Vinsant
Elec. Contractors v. Aetna Cas. Surety Co., 530 S.w.2d
76 (Tenn.1975) (insured replacing circuit breakers;
damage to entire switchboard excluded);  William
Crawford, Inc. v. Travelers Ins. Co., 838 F.Supp. 157
(S.D.N.Y.1993) (applying New York law) (fan to
humidify plaster in living room caught fire; fire and
smoke damage to entire apartment excluded).

*The exclusion involved in the Southwest Tank case was (6), and not (5); nevertheless the
applicable language is identical in both exclusions, so the Court’s determination is equally
applicable to Society’s Exclusion k(5).
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The Court cannot construe this provision to limit the
exclusion to the precise and isolated spot upon which the
work was being done-where the holes were being cut.

* * *

The entire tank was being worked on by Southwest.
Under the factual situation in this case, the Court finds
that the tank, in its entirety, or as a unit, is ‘[t]hat
particular part of any property.” Accordingly, the Court
finds that exclusion j(6) of the Policy excludes coverage
in this case and, therefore, Mid-Continent does not
have a duty to defend Southwest Tank in the underlying
lawsuit.” At 603-604.

There are a plethora of other cases from around the country holding
exactly the same thing. They are summarized below:

1. New York

Flynnv. Timms, 199 A.D.2d 873, 606 N.Y.S.2d 352 (1993). Insured
constructed retaining walls on boundary line of plaintiff’s property. One
wall partially collapsed and rendered plaintiff’s entire property unusable.

All property damage excluded:

“A court will not strain to find an ambiguity where
words have a definite and precise meaning, nor will it
create policy terms by implication to rewrite a contract .

Here, the policy terms are clear and although
plaintiffs attempt to tailor the circumstances of their loss
to circumvent the exclusions, the actual facts to which
policy provisions are applied remain disputed.
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Clearly, the exclusion applies to the damaged retaining
wall and plaintiffs’ damages are due to the loss of use of
the wall.” At 874. [Citation and footnote omitted].

2. Ilinois

Auto-Owners Insurance Company v. Chorak & Sons, Inc., 2008 WL
3286986 (N.D.III. 2008). Insured was replacing a 2" x 6" “sill plate” at the
location where plaintiff’s house joined the foundation. In order to do this,
insured raised the house off the foundation. The entire house slid off the
foundation resulting in ‘“catastrophic damage to the home’s structure”.
Exclusion applied to all damage, not just damage to sill plate where insured

was working:

“Even if the home sliding off of its foundation
constitutes ‘property damage’ resulting from an
‘occurrence,” Auto-Owners is not obligated to defend or
indemnify Defendants for the resulting damage because
any such damage fell under exclusions j(5) and j(6) to
the policy. Exception j(5) excluded damage to the
‘particular part’ of property on which Chorak was
‘directly or indirectly’ performing operations if the
damage arose from those operations, and exclusions
j(6) excluded damage to the ‘particular part’ of property
that must be restored because Chorak’s work was
incorrectly performed on it.

* * *

. .. [T]he structure on which Chorak was working was
the entire house. Chorak was tasked with replacing the
sill plate. This required work on the entire house; that
is, Chorak had to raise the entire house in order to
complete the assigned task. ... Chorak, who raised
the entire house, cannot now argue that it was
responsible only for the sill plate. Chorak’s work was
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3.
Oak Ford Owners Association v. Auto-Owners Insurance Company,
510 F.Supp.2d 812 (M.D.Fla. 2007). Insured hired to dredge a creek. In
doing so, it deposited dredged material along banks of the creek belonging
to third party. Dredging was done without permits and ruled improper.

Insured contended exclusion applied only to area of creek where he was

allegedly incorrectly performed, and that incorrect
performance caused damage to the house. Thus, the
damage to the house caused by the operations is
excluded from coverage under the Auto-Owner’s
policy.”

Florida

working. Court said exclusion applied to all damages:

Amerisure Mutual Insurance Company v. American Cutting &
Drilling Co., Inc., 2009 WL 700246 (S.D.Fla. 2009). Insured hired to chip
access holes in concrete floors.

unrelated to the work. Court held that damage to all property — not just

“As an initial matter, the Court notes that Florida courts
have held that exclusions 2j(5) and 2j(6) are not
ambiguous and are therefore enforceable according to
their terms. ... Exclusion 2j(5) therefore applies to
damage to those areas arising from the dredging . . ..”
At 818-821.

where insured was working — was excluded:

“Florida courts have consistently held that the
exclusionary language at issue is unambiguous.
The Court agrees and will enforce the exclusions
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according to their terms. . .. Putting all of the
alleged facts together, exclusion j(5) applies because
American Cutting was chipping concrete (performing
operations) on areas of the concrete floor that included
embedded cable (that particular part of real property)
and damage to the cable (property damage) resulted
from  American  Cutting’s  concrete  chipping
(operations). As a result, there is no coverage and
no duty for Amerisure to defend American Cutting in the
State Court Action.”

4, Georgia
Sapp v. State Farm Fire & Casualty Company, 486 S.E.2d 71
(1997). Insured negligently installed hardwood flooring, causing damage

to other portions of the home. All damages excluded:

“The language of exclusions 11.e., 11. f,, 12, 13, 14, and
15 is clear and unambiguous, and such exclusions are
what are generally known as ‘business risk’ exclusions
that are designed to exclude coverage for defective
workmanship by the insured builder causing damage to
the construction project itself.” At 74.

Continental Graphic Services, Inc. v. Continental Casualty
Company, 681 F.2d 743 (11" Cir. 1982). Insured installed a defective gear
in a printing press, causing damage to the entire press. Court held that all

damages were excluded:

“CGS, however, seeks to avoid the unambiguous
language of the exclusion clauses by arguing that the
exclusions only relate to the defective gear which caused
the damage, rather than to the entire press as the district
court found. CGS’s argument is without merit.
Operations were being performed on the printing press.
In clear terms the policy excludes from coverage damage
to the press itself.” At 744.
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Bituminous Casualty Corporation v. Northern Insurance Company
of New York, 548 S.E.2d 495 (2001). Insured was repairing leaks on a slate
deck which it had installed. While in the course of repair, protective
sheeting blew away causing $165,000 damages to house. All damages
excluded.

5. North Dakota

Grinnell Mutual Reinsurance Company v. Lynne, 686 N.W.2d 118
(2004). Insured agreed to construct new foundation on home and
lifted house from foundation. Supporting timbers rolled over and house

fell off jacks into the basement. All damage to the house was not covered:

“The district court concluded the insurance policy in this
case was not ambiguous and exclusion 2(j)(5) precluded
coverage for Lynne’s claim. ... The language of the
policy indicates ‘[t]hat particular part of real property’
on which Lynne was working is subject to the exclusion.
The particular part of real property on which Lynne was
working was the house. Thus, damage to the house
resulting from Lynne’s work will not be covered by the
policy due to the exclusions included in the policy.” At
125-126.

Ernst v. Acuity, 704 N.W.2d 869 (2005). Insured improperly
installed hardwood flooring in plaintiff’s house. Damage not covered and

exclusion unambiguous:

“We conclude that exclusion k(5) expressly and
unambiguously precludes coverage for the claimed
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damages, and summary judgment dismissing Ernst’s
claim against Acuity was appropriate.” At 874.

6. Massachusetts

Jet Line Services, Inc. v. American Employers Insurance Co., 404
Mass. 706, 537 N.E.2d 107 (1989). Insured was in the business of cleaning
large petroleum tanks and, while working on a tank, an explosion occurred,
substantially damaging the entire tank. Insured contended that the
exclusion referred only to the bottom of a tank where personnel were
cleaning at the moment of the explosion. Trial court said the damage

applied to the entire tank:

“We conclude that the words ‘that particular part of
any property . . . on which operations are being
performed’ refers to the entire tank and not just to the
bottom of the tank that Jet Line personnel were cleaning
at the moment of the explosion. ... The restrictive
view that the trial judge and Jet Line have taken of the
scope of the exclusion involved in this case is
inconsistent with the position that courts elsewhere have
taken. ... Even in cases in which damage occurred to
property on only part of which the insured was retained
to work, courts have held that the exclusion applies to
the entire property.” At 711.

7. Louisiana
Goldsberry Operating Company, Inc. v. Cassity, Inc., 367 So.2d 133
(La. 1979). Insured was hired to perforate the wall of a well at a depth of

8,000 feet. While a gun was being lowered into the well, it prematurely
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exploded at 6,900 feet, causing damage to the well. Insured contended
exclusion only applied to area of the well at 8,000 feet where insured was
supposed to work; insurer contended the exclusion applied to all damage to

the well. Court held that the exclusion applied to all of the well:

“We hold that the particular part of the property upon
which Cassity was performing its operations was the
entire part of the well where the gun and line traversed
and through which the electricity would have passed to
detonate the gun if the gun had reached the desired
depth, and for this reason, the exclusion in the insurance
policy precludes coverage on the damages sustained to
the well when it prematurely exploded at the 6,900 foot
depth.” At 135.

8. Kansas

Utility Maintenance Contractors, Inc. v. West American
Insurance Company, 866 P.2d 1093 (Kan. 1994). Insured hired to clean
out clog in sewer, 115 feet from entrance to sewer. Insured caused damage
to entire 115 feet prior to clog site. Insured contended exclusion applied
only to area of sewer where clog existed. Court held that exclusion

applied to entire damage along the sewer:

“The general rule that exclusionary provisions should be
strictly construed in favor of the insured is not applicable
in this case. ... We conclude that section 2.J.(5)
excludes coverage for the 115 feet of sewer between
manhole 17 and the clog site.” At 1097.

44



American Mercury Insurance Group v. Urban, 2001 WL 1723734
(D.Kan. 2001). The insured was hired to install grain bins, dryer, grain pit
and related components. One of the concrete pads on which one of the bins
was to sit suddenly tilted causing damage to the complete system. The
insurer contended damage to the entire system was excluded, not that area

where the concrete shifted. Court agreed:

“Kansas law supports a finding that under the terms
of the contract that ‘particular part’ of the real property
upon which MGC performed work actually
encompasses the ‘grain-handling facility’ as a whole.”

0. Ohio

LISN, Inc. v. Commercial Union Insurance Companies, 615 N.E.2d
650 (Ohio 1992). Insured’s business was to remove nonfunctional and
abandoned telephone cable from telephone systems. While in the course
of its work, it accidentally cut a functioning cable, causing damage.
Court held that all damage caused, including that to the functioning

cable, was excluded:

“When LISN failed to protect the functioning cable and
cut the functioning cable, LISN’s work was incorrectly
performed and the damage done to the functioning cable
was excluded under the plain and unambiguous
provisions of Sections 2(j)(6) and VI(A)(2)(d)(iii).” At
654.
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10.  New Jersey

School Alliance Insurance Fund v. Fama Construction Company,
801 A.2d 459 (N.J. 2001). Plaintiff (SAIF) sought to recover for wind
damage to six concrete block walls under construction. Court held that the
exclusion was clear and unambiguous, precluding recovery from insurer of

contractor:

“Therefore, although SAIF could have proceeded against
Potomac to recover money, it is nevertheless barred in
light of the clear exclusion contained in Potomac’s
policy. Summary judgment is therefore granted against
SAIF.” At 467.

11.  Washington

Vandivort Construction Co. v. Seattle Tennis Club, 522 P.2d 198
(Wash. 1974), Insured contracted to construct a concrete building housing
six tennis courts. An earthslide damaged the site, resulting in the re-design
of one of the walls and of the entire building to compensate. Court held no

coverage for any of the work performed by the insured:

“U.S. Fire, relying upon the insuring provisions,
exclusions and conditions of the policies, correctly
denied coverage. There is no liability for damages to
property Vandivort works on, nor is there any liability
for damage to property which arises out of structural
injury due to excavation.” At 202.
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12.  Tennessee

Vinsant Electrical Contractors v. Aetna Casualty & Surety
Company, 530 S.W.2d 76 (Tenn. 1975). Insured was hired to install two
circuit breakers in a switchboard. One of its workers dropped a socket
wrench which caused a short and caused the entire switchboard to burn and
blow up. Insured contended exclusion was limited only to that area where
the circuit breakers were to be installed. The Court held that the entire
switchboard was the property being worked on by the insured and all

damage was excluded:

“Under the factual situation in this particular case, we
hold that the switchboard, in its entirety, or as a unit, is
‘that particular part’ of the property ‘upon which
operations are being performed.” We cannot so construe
this provision as to limit the exclusion to the precise and
isolated spot upon which work was being done. Such a
construction would lead to illogical and absurd results
and would completely nullify the intent of the
endorsement. An exclusion so limited could well result
in being, in practical effect, no exclusion at all. Such
would abort the whole purpose of the exclusion.” At 78.

Society’s insureds were performing operations on a building, which
is real property. That building collapsed because of their faulty and
improper work. To try and limit the exclusion solely to the specific area
where the insureds were working is contrary to case law from around the

country, contrary to common sense, violates the language and spirit of the
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exclusion, and would force trial courts into a detailed and torturous fact-
finding process to determine precisely and exactly where the insured was
performing specific work when damage occurs.

It is undisputed that the contractors were working on the Engine
Room. Not only had they already removed the south wall, they had shored
up both its second floor and its roof. They were then working on the
foundation when, it is alleged, they undercut it, causing the slab to crack,
their shoring to fall down, and the second floor and roof to come with it.
The damage to the second floor, the roof, and the related structures that all
collapsed is the “property” that must be “restored, repaired, or replaced”

because of their allegedly faulty and incorrect work.

CONCLUSION
Society respectfully requests this Court reverse the decision of the
Court of Appeals and affirm the judgment of the trial court, finding no
coverage under either of the Society policies for the Plaintiffs’ claims in

this action.
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No. 2009AP2432

APPEAL from a judgment of the circuit court for Monroe County:
MICHAEL J. MC ALPINE, Judge. Reversed and cause remanded Jor further

proceedings.
Before Lundsten, P.J., Vergeront and Higginbotham, JJ.

I HIGGINBOTHAM, J. This case arises out of damages suffered by
VPP Group, LLC, stemming from construction work being performed by
contractors on a building owned by VPP. VPP was insﬁred by Acuity. Acuity
paid the damage claims filed by VPP arising out of the construction work.. Acuity
then filed a subrogation action against the contractors and their insurer, Society
Insurance. Society moved for summary judgment. The circuit court grahted the
motion and declared that Society’s CGL policies did not provide coverage for
damages céused VPP by the contractors because there was no “occurrence” within
the meaning of the policies under the facts of this case.! Because we conclqde that
| the damages suffered by VPP are # result of an “occurrence,” the economic loss
doctrine does not bar covefage and no business risk exception in the policy
applies, we conclude there is coverage under Sociéty’s Apolicy. We therefore
reverse the circuit court’s order for summary judgment and remand to the circuit

court for further prOCeedings.
BACKGROUND

92 VPP, Ron Stoikes d/b/a RS Construction (RS), and Terry Luethe

d/b/a Flint’s Construction (Flint) entered into a contract to remove and reinstall a

! While there are two Society CGL policies at issue in this case, because they are
identical in terms of the language relevant to this appeal, for ease of understanding, we will refer
to the policies in the singular throughout the rest of this opinion.
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concrete. wall on the south side of the “engine room” building which provided
refrigeration and 'neceésary utility services to VPP’s entire animal processing

plant. The contract, in the form of a “Bid Memo,” was dated May 21, 2006, and
set forth the following terms: “Bid to include labor for Removal & installation of

49’ x 22’ h concrete wall[;] Also include shoring & related work.” The total

contract price was $8500.

93  The work contracted for was limited to removal and replacement of
the engine room’s south wall. VPP supplied all materials; RS and Flint pfovided
all labor. RS and Flint began work in late May 2006. RS first shored up the
engine room and removed the existing wall to grgdc level. The VPP processing

plant continued at full operation during this phase of the work.

4 On June 12, 2006, during Flint’s excavation of a trench adjacent to
 the south wall site, the soil began to erode from under the concrete slab of the first
ﬂqor of the engine room. As a result, the engine room’s first floor slab cracked
and a portion deflected downward. The part of the building above the
compromised floor, including the second floor and roof, likewise deflected
downward. The engine roqm’s masonry walls adjacént to the south wall also
sustained damage. As a result of this damage to the engine room, the utility
service to the rest of the processing plant was disrupted, including electrical
service, anhydrous ammonia, and the refrigeration functions of the engine room’s
roof top condenser. Also, the roof top condenser was disabled because the water
required to run it was too heavy for the damaged roof. Due to this damage, the
entire processing plant’s refrigeration capacity was reduced by twenty-five
percent. In addition to the engine room itself, an adjacent building which shared a
common wall incurred large cracks in the cooler housed inside it, which impaired

its ability to cool processed beef.
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:

95 Beef being processed must be rapidly cdoled,? and the processing is
monitored by United States Department of Agriculture (USlpA) on-site inspectors-
during all processing shifts. Because of the reduced refrrgeratlon capacity, VPP
had to change its processing schedule, adding an extra ammal “kill” day, to ensure
that it could fill its customer orders. Because of the need to a;idd another “k_lll” day,
VPP incurred costs for additional personnel hours, additional USDA inspectors’

hours, extra freight and fuel charges, and other expenses in the amount of

approximately $380,000.
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Y6 VPP repaired the engine room by replacing that portion of the first
’ﬂoor concrete slab that had cracked jacking up the second floor level to its
original level and repla<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>