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The Department of Natural Resources asks this
Court to reverse the court of appeals, which erroneously
required DNR to determine in the permit issuance and
hearing process whether a state wastewater discharge
permit term, authorized by state rules as part of an EPA-
approved program in a permit to which EPA has not
objected, meets federal law requirements. The court of
appeals decision will potentially result in improperly
promulgated and non-federally approved new state rules,
and will establish a regulatory review process that is
contrary to the proper remedies of petitioning EPA for
objections to permits, rule revision or withdrawal of state
program approval.



ISSUE PRESENTED

The United States Environmental Protection
Agency has approved Wisconsin's program of statutes and
rules regulating wastewater discharges as consistent with
the federal Clean Water Act, and has authorized DNR to
administer the Clean Water Act permitting program
pursuant to those state statutes and rules. State statutes
provide that state rules relating to wastewater discharges
must comply with the federal Clean Water Act. State
statutes authorize DNR to issue wastewater discharge
permits containing standards set forth in those rules. At
the time that the Ft. James wastewater discharge permit
was issued, state rules did not require numerical limits or
analyses related to phosphorus and mercury that the
Council asserts the federal rules required. Is a state
administrative permit issuance and hearing process the
appropriate forum for disputes over the application of
federal law to the state program that governs state permits,
in a state program that EPA has approved and determined
is consistent with federal law and where EPA has not
objected to the permit that does not have the limits or
analyses that the Council seeks?’

The court of appeals answered: Yes. The court of
appeals reversed DNR and the circuit court, and held that
DNR must determine whether wastewater discharge
permit provisions, which are authorized by state
regulations that are part of a state permitting program
approved by EPA as consistent with federal law,
nevertheless violate federal law.

' The court of appeals decision focuses on whether the direct
application of federal law is appropriate for the permit review
hearing. Logically extended, the court of appeals decision would
require DNR staff, even before lengthy contested-case hearings on
permits, to review each and every permit term in relation to federal
law, including not only federal statutes and regulations but EPA
guidance documents, environmental appeal board decisions and
federal court decisions, even though all of those sources would
already have been consulted, by EPA and/or DNR, in the course of
developing and reviewing the state rules governing the permit terms.

0.



The circuit court answered: No. The circuit court
affirmed DNR and held that only EPA may determine
whether a state permit term violates federal law, EPA is an
indispensable party to any state challenge that a state
permit term violates federal law, and EPA may be sued
only in federal court.

POSITION ON ORAL ARGUMENT AND
PUBLICATION

The issue presented for review is one of statewide
importance and likely to be repeated. Therefore, both oral
argument and publication are appropriate.

STATEMENT OF THE CASE

In 2005 DNR issued a public notice of intent to
reissue to Ft. James Operating Company a WPDES Permit
regulating the discharge of a variety of pollutants into the
lower Fox River, along with the proposed permit and
permit reissuance fact sheet explaining the proposed
permit terms. R.7:331-360, 372-391.2

EPA sent a letter stating that it "will not object” to
the permit. R.7:311; Pet-App:134.

DNR issued its Final Decision on Permit
Reissuance and Response to Comments, and reissued the
Permit effective from October 1, 2005 to September 30,
2010. R.7:316-317.

Petitioners, referred to as the Council by the court
of appeals and so referred to as the Council here,
requested a contested-case permit review hearing under
Wis. Stat. § 283.63, on the phosphorus terms in Section

* Ft. James Operating Company is now GP Consumer Products, LP.
WPDES is officially the Water Pollutant Discharge Elimination
System, and in common usage is referred to as the Wisconsin
Pollutant Discharge Elimination System.
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2.2.1 of the permit based on five claims that the terms
violate federal law and one claim that the terms violate
state law, and on the mercury terms in Sections 2.2.1 and
2.2.1.3 of the permit based on three claims that the terms
violate federal law. R.7:243-254.

DNR granted the contested-case hearing request to
hear the phosphorus claims based on state law and denied
the request to hear claims based on federal law because
DNR's sole permitting authority is state law. DNR also
denied the contested-case hearing request on the mercury
issues because those issues were not previously raised in
the public comment period on the proposed permit. R.7:5-
9; Pet-App:129-133.

The Council commenced this action, seeking
judicial review of DNR's decision denying the Council's
request for a contested-case permit review hearing on its
mercury claims that were not raised in the public comment
period and its phosphorus and mercury claims that were
based on federal law. The Council also sought a
declaratory judgment that DNR may not require that
issues be raised in the public comment period before they
may be addressed in a contested-case permit review
hearing (or that the mercury issues were so raised), and
that DNR may not issue WPDES permits that do not
comply with federal law. R.1:1-38. The Council also
sought declarations that two state rules are invalid, but
withdrew those claims in its reply brief. R.23:2.

The circuit court dismissed the claims for
declaratory judgment and found that DNR properly
limited the scope of the contested-case permit review
hearing, leaving only the state law phosphorus claims to
be addressed in the permit review hearing. R.64:1-7; Pet-
App:122-128.

The Council appealed, and the court of appeals
issued its decision reversing the circuit court and DNR on
April 13, 2010. Pet-App:101-121. The court of appeals
upheld the dismissal of the declaratory judgment claims,



but reversed DNR's denial of the Council's hearing
request.

DNR petitioned for review of only that part of the
court of appeals decision requiring DNR to hold a
contested-case hearing on whether the permit terms
comply with federal law. This Court granted the petition,
and DNR submits this brief asking that this Court reverse
the court of appeals and affirm DNR.

ARGUMENT

Wisconsin law requires that state rules governing
the terms in state water pollutant discharge elimination
permits (referred to in this brief as wastewater discharge
permits) comply with federal law. EPA has determined
that Wisconsin's statutory and regulatory program for
wastewater discharge permits is consistent with federal
law. State wastewater discharge permit terms that comply
with state rules therefore comply with federal law unless
and until EPA finds otherwise. The Council's claims that
permit terms that comply with state rules nevertheless fall
short of federal law are, therefore, challenges to the state
rules themselves and to EPA's determination that the state
program is consistent with federal law. The court of
appeals decision requiring DNR to hear such challenges in
a contested-case permit review hearing would require
DNR to second-guess EPA's review of the state program,
and would potentially require DNR to replace existing
rules with unpromulgated, and non-EPA approved, rules
in a permit issuance process. The court of appeals
decision disregards the Council's proper remedy, which is
to ask EPA to object to the permit, to require Wisconsin to
change its program by changing its rules, or to withdraw
approval of the state program. Supreme Court review is
necessary to prevent the resulting incongruence between
federal and state law and overstepping of the bounds of
Wisconsin's delegated authority.



L THE COURT OF APPEALS
DECISION IS REVIEWED DE
NOVO BUT MINDFUL OF DNR'S
35-YEAR ADMINISTRATION OF
THE WPDES PERMIT PROGRAM,
WHICH THE COURT OF
APPEALS DECISION
CONTRAVENES.

The question on review is whether DNR has
authority under state law to determine in a contested-case
permit review hearing whether wastewater discharge
permit terms, which are prescribed pursuant to state rules
in a state program that has been approved by EPA as
consistent with federal law, and which are part of a permit
to which EPA has not objected, nonetheless violate federal
law. This is a legal question reviewed de novo. Rusk
County Citizen Action Group, Inc. v. DNR, 203 Wis. 2d 1,
6, 552 N.W.2d 110 (Ct. App. 1996) ("[t]he extent of the
DNR's statutory authority is a question of law").

DNR's interpretation of its authorizing statutes is
both longstanding and reflective of its experience working
with EPA in developing the program comprising the
regulations and permits authorized by those statutes, and in
issuing WPDES permits consistent with the statutes and
regulations, for over 35 years. DNR has administered the
WPDES permitting program since EPA approved it in
1974. Note to Wis. Stat. § 283.31, tracing the history of that
section to 1973; 1973 Memorandum of Agreement and
1974 EPA Letter to Governor Lucey (Pet-App:333-350).
(EPA's state authorization information can be found at
http://cfpub.epa.gov/npdes/statestats.cfm.). The court of
appeals decision contravenes DNR's longstanding
understanding of the WPDES statutes based on that
experience.



IL. THE COURT OF APPEALS
DECISION WILL LEAD TO
UNWORKABLE RESULTS.

The answer to the legal question before the Court
has the potential to affect the many wastewater discharge
permits that DNR issues each year. DNR's website lists
386 industrial dischargers and 680 municipal dischargers
with permits; 22 are currently publicly noticed for
issuance or reissuance. See
http://www.dnr.state.wi.us/org/water/wm/ww/permlists.htm.’
Because these permits are reissued every 5 years, the
answer to the question presented may affect hundreds of
permits as their 5-year terms expire.

The court of appeals decision in general upsets the
federal/state law balance struck by the federal Clean
Water Act, see Save the Bay, Inc. v. Administrator of E. P.
A., 556 F.2d 1282, 1284 and 1297 (5" Cir. 1977)
(referring to the "delicate partnership" and "contrapuntal
balance" set up by the CWA between EPA and the states),
and may in any specific case result in incongruence
between state and federal law.

The court of appeals decision also disturbs the
system created by the Clean Water Act of continuing
checks and balances after a state has been authorized to
implement the wastewater permitting program:

Even when a State obtains approval to
administer its permitting system, the Federal
Government maintains an extraordinary level of
involvement. EPA reviews state water quality
standards. 33 U.S.C. § 1313(c). It retains authority to
object to the issuance of particular permits, §
1342(d)(2), to monitor the state program for
continuing compliance with federal directives, §
1342(c), and even to enforce the terms of state
permits when the State has not instituted
enforcement proceedings, § 1319(a).

’ Additionally, hundreds of industrial facilities are covered under
general permits under Wis. Admin. Code § NR 205.08.

-7 -



See U.S. Dept. of Energy v. Ohio, 503 U.S. 607,
634 (1992).

The review required of DNR by the court of
appeals—whether permit terms that comply with state
rules also comply with federal law—is necessarily a
review of the rules not the terms, and only EPA or a
federal court may reject promulgated state rules as
inconsistent with federal law.

If the Administrative Law Judge deems a rule
governing a permit term to be contrary to federal law, and
orders DNR to change the permit accordingly, DNR will
have to adopt the ALJ's federal law interpretation. The
result will effectively be a rule revision that has been
neither properly promulgated by DNR through the
procedures in Wis. Stat. ch. 227 (see Wis. Elec. Power Co.
v. DNR, 93 Wis. 2d 222, 287 N.W.2d 113 (1980)), nor
approved by EPA through the procedures in 40 C.F.R. pt.
123. And DNR will face a conflict between the ALJ's
interpretation and EPA's approval of the state program.
DNR asks this Court to forestall such a result by reversing
the court of appeals.

. THE COURT OF APPEALS
IMPROPERLY EXTENDED
STATE AND FEDERAL LAW
REQUIRING THAT STATE RULES
COMPLY WITH FEDERAL LAW,
TO TERMS IN STATE PERMITS
ISSUED PURSUANT TO STATE
RULES.

The court of appeals erroneously extended state and
federal law requiring that state rules comply with federal
law, to terms in state permits issued pursuant to state
rules. EPA has approved state statutes and rules that
regulate wastewater discharges through a permitting
program. The state statutes authorize DNR to administer
a wastewater discharge permit program, require that DNR

_8-



promulgate rules with standards that comply with federal
law, and authorize DNR to issue permits that follow those
state rules. See e.g., Wis. Stat. §§ 283.11, 283.13, and
283.31. The court of appeals' conclusion that DNR is
authorized to determine whether permit terms, to which
EPA has not objected and which follow properly
promulgated state rules as part of a program approved by
EPA, fall short of federal law upsets the federal/state
balance established by law and is not supported by law.

A. EPA determined that
Wisconsin DNR has the
authority to conduct a state
wastewater discharge permit
program  that implements
federal Clean Water Act
requirements.

"The Clean Water Act anticipates a partnership
between the States and the Federal Government, animated
by a shared objective: 'to restore and maintain the
chemical, physical, and biological integrity of the Nation's
waters." Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992)
(quoting 33 U.S.C. § 1251(a)). Effectuating this
partnership, the Clean Water Act created the National
Pollutant Discharge Elimination System (NPDES), which
prohibits discharges of pollutants into the waters of the
United States without a permit issued by EPA or by a state
pursuant to a formal delegation of authority to that state.
33 U.S.C. § 1342(a).

EPA reviewed DNR regulations and Wis. Stat. ch.
283 and determined that Wisconsin has all of the authority
necessary to administer and enforce a wastewater
discharge permitting program that mirrors the federal
program. DNR Ct.App.Br:R-App:105-122 (Memorandum
of Agreement signed by DNR on 12/14/1973 and by
USEPA on 12/17/1973); see also 33 U.S.C. § 1342(b).
EPA thereafter approved the state wastewater discharge
statutes and rules implementing federal CWA



requirements through state law. DNR Ct.App.Br:R-
App:105-122 (Letter to Governor Lucey from Russell
Train, Administrator of EPA dated 02/04/1974). EPA has
continued to review and approve Wisconsin's regulatory
program since 1974 under 40 C.F.R. §§ 123.62 and
131.21.*

B. Wisconsin statutes authorize
DNR to promulgate rules
setting standards consistent
and compliant with federal
requirements.

DNR does not implement the federal law. See
Niagara of Wis. Paper Corp. v. DNR, 84 Wis. 2d 32, 52,
268 N.W.2d 153 (1978) ("It should also be pointed out
that EPA determinations under the [Clean Water Act] do
not automatically become administrative law in
Wisconsin. The DNR still makes the rules"). DNR
implements the federally delegated program under state
law. DNR acts pursuant to state statutes and promulgates
state rules authorized by the state statutes.

Wisconsin Stat. § 283.001(2) authorizes DNR "to
establish, administer and maintain a state pollutant
discharge elimination system . . . consistent with all the
requirements of the federal water pollution control act
amendments of 1972." Under Wis. Stat. § 283.11(2), "all
rules promulgated by" DNR as they relate to wastewater
discharge standards "shall comply with and not exceed the
requirements of the federal water pollution control act."

Under these statutes, DNR assesses whether the
rules that it promulgates comply with federal law in the
course of the rule-making process. Throughout this
process, both EPA and the public are involved and submit
comments. This process is separate from the permit
issuance and review processes at issue here. Following

*40 CFR. pt. 123, §§ 131.5 and 131.21, all cited in this brief, are
reproduced at the end of the Appendix at Pet-App:316-332.
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the rule-making process, DNR promulgates rules pursuant
to Wis. Stat. §§ 281.15, 283.11, and 283.31, which govern
the terms that DNR places in permits.

C. EPA actively participates in
DNR's rule-making process.

EPA actively participates in DNR's rule-making
process, and DNR affirmatively solicits EPA's comments
during that process, as shown in the following examples.

EPA submitted extensive comments on the
antidegradation rule package in 1997. Pet-App:136-139.°
See also, Preamble to the 1997 revision to Wis. Admin.
Code chs. NR 102, 105, 106, and 207:

These revisions are proposed to be consistent with
and as protective as the U.S. Environmental
Protection agency's Water Quality Guidance for the
Great Lakes System, published on March 23, 1996

. and are part of the triennial review process
required by U.S. EPA. States have two years (until
March 23, 1997) during which to promulgate
regulations that are as protective as and consistent
with the Guidance.

EPA submitted comments on DNR's proposed
chloride rules in 1998, noting at Pet-App: 140,

Collaboration between our agencies in the
development of policies and procedures promotes
efficient administration of the WPDES and ensures

> DNR asks the court to take judicial notice of the existence of EPA's
comments here, and of other official records from EPA and DNR
elsewhere in this brief, as "sources whose accuracy cannot
reasonably be questioned" under Wis. Stat. § 902.01(2)(b). Judicial
notice is appropriate because deciding the legal question before the
Court depends not on any evidence in the record before the agency
but on construction of statutes independent of the agency proceeding
here, and these public official agency documents support the
statements in this brief that present the context in which the statutes
are to be read.
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continued progress toward the goals of the Clean
Water Act (CWA).

EPA submitted comments on proposed revisions of
Wis. Admin. Code ch. NR 200 relating to applications for
permits and variances in 1999.  Pet-App:144-171.
Specifically,

EPA Region V comments were primarily aimed at
making sure that the rule captured the requirements
of the corresponding federal regulations.
Subsequent to receiving the comments, Department
staff communicated with EPA staff via a conference
call, personal telephone contacts and electronic mail
to make sure Department staff fully understood the
comments and to determine if the suggested rule
modifications satisfied EPA's concerns.

Pet-App:153 (emphasis added).

EPA submitted comments twice on DNR's
proposed revision of Wis. Admin. Code ch. NR 243
relating to concentrated animal feeding operations in
2001, noting, "We sincerely appreciate the cooperation
you and your staff have shown by changing the proposed
chapter in response to our earlier comments" and
identifying additional changes that needed to be made to
be consistent with federal regulations. Pet-App:172-175.

EPA submitted comments on DNR's proposed
revisions of Wis. Admin. Code ch. NR 216 relating to
storm water discharge permits in 2003. Pet-App:176-179.

In the course of developing new rules for animal
feeding operations in 2005, DNR specifically sought EPA
input, "If the WDNR is not correctly interpreting EPA's
regulations with regard to the definition of agricultural
stormwater discharges, please contact me directly . . .
since the Department is in the process of promulgating
administrative rules that are in part based on federal
regulations." Pet-App:180. EPA submitted comments on
the entire proposed rule package that same year, noting,
"We look forward to working cooperatively with you and

-12 -



your staff to resolve our comments before the Wisconsin
Natural Resources Board approves and adopts the code."
Pet-App:181. EPA was on the Technical Advisory
Committee for the rule revision. Pet-App:200.

EPA has been equally extensively involved in the
most recent development of rules setting a water quality
standard for phosphorus and permit procedures for
implementing that standard. Pet-App:136-139; 201-210.

D. EPA reviews promulgated
DNR rules through periodic
program reviews.

EPA reviews DNR rules after they have been
promulgated through periodic program reviews, such as
its most recent 2008-2009 review of Wisconsin's WPDES
program. Pet-App:211-230 (comprising a draft of the
review document currently in development).

E. EPA reviews promulgated
DNR rules wupon public
request.

EPA also reviews DNR rules after they have been
promulgated upon public request, as was the case with the
mercury and phosphorus rules at issue here.

After DNR issued the Ft. James permit, the Council
and the National Wildlife Federation asked EPA to review
and disapprove Wisconsin's mercury rule, which is the
source of one of the contested terms in the Ft. James'
permit. Pet-App:287-292. Due to the concerns regarding
the procedures in the rule, which provides for mandatory
monitoring before a mercury limit may be imposed, DNR
agreed to formally submit the rule to EPA for review.
Pet-App:293-301. EPA did so and disapproved the rule in
part. Id. The Council's counsel has similarly sought
EPA's review and disapproval of other Wisconsin rules,
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including the phosphorus provisions that it challenges
here. Pet-App:302-312.

It remains significant that EPA did not object to the
Ft. James permit when it was reissued by DNR. As noted
above, when environmental groups continued to challenge
the procedures in the mercury rule, DNR submitted the
rule to EPA for formal action (as noted in the EPA review
letter) and EPA disapproved some, but not all of the
procedures.  EPA's letter enables DNR to evaluate
whether mercury limits are necessary in accordance with
EPA's letter and DNR's other general reasonable potential
procedures in Wis. Admin. Code ch. NR 106 at the time
of permit reissuance in 2010. It would have been
improper for DNR at the time of permit issuance in 2005
to ignore very specific state-promulgated procedures for
mercury before EPA took formal action to disapprove
those procedures.

F. Wisconsin statutes authorize
DNR to issue permits with
terms that meet standards set
by state rules that comply with
federal law.

As explained above, Wisconsin statutes provide
that DNR's WPDES rules must comply with federal law.
Wisconsin Stat. § 283.31 authorizes DNR to issue permits
with terms that follow those rules. So, permit terms that
comply with the rules and statutes that comprise the
program that EPA has determined is at least as stringent as
federal law, necessarily comply with federal law
consistent with EPA's determination.
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G. The court of appeals decision
requires that DNR duplicate
the rulemaking process for
challenged permit terms.

After going through the multi-faceted processes
reviewed above for determining and confirming that its
rules meet the federal and state statutory requirements for
consistency with federal law, DNR would be required by
the court of appeals decision to duplicate those efforts to
determine that permit terms prescribed pursuant to the
state rules also comply with the same federal law. No
state law authorizes such a duplication.

H. EPA reviewed and did not
object to the permit issued
here.

EPA's ability to block DNR from issuing a permit
upon its objection plays an important role in the
federal/state partnership. If EPA objects, DNR cannot
issue the permit unless it addresses the reasons for the
objection. Wis. Stat. § 283.31(2)(c).

EPA specifically reviewed and had no objection to
the permit issued here. R.7:311, Pet-App:134; see also
Wis. Stat. §§ 283.31(2)(c) and 283.41 (requiring that DNR
notify EPA of a permit and barring DNR from issuing a
permit to which EPA objects); 33 U.S.C. § 1342(d) and 40
C.F.R. § 123.44 (EPA authority to veto state permits).
EPA even asked for additional time to complete its
review, indicating that EPA's lack of objection was not
just a rubber stamp review of the permit. See R.7:330;
Pet-App:135.
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IV. THE COURT OF APPEALS
IMPROPERLY PLACES DNR IN
EPA'S SHOES.

Federal law provides for mandatory EPA review of
state programs when they are created, and either
mandatory or discretionary review of revisions to
approved programs thereafter. The court of appeals
decision improperly requires DNR to conduct the review
relegated by federal law to EPA.

A. The federal/state water
pollution prevention program
comprises water quality
standards and permit
requirements and procedures.

The federal/state water pollution prevention
program comprises water quality standards and permit
requirements and procedures.

40 C.F.R. pt. 131 prescribes the water quality
standards (what the Council in its response to the petition
for review called the water quality standards program) that
a state must incorporate in an approved program.

40 C.F.R. § 123.25 (what the Council in its
response to the petition for review called the permitting
program) sets out the checklist of permit implementation
requirements that an authorized state must meet in order to
obtain EPA approval and to maintain an authorized
program. That section includes provisions referring to
other C.F.R. sections, which state that they are "applicable
to state programs." See the specific sections in 40 C.F.R.
pt. 122 referred to in 40 C.F.R. § 123.25.

A state's regulations set limits derived from the
water quality standards in Title III of the Clean Water Act,
which are imposed on dischargers through permits issued
under Title IV.
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Wisconsin's program, which comprises rules setting
forth water quality standards and permits containing
discharge limits to achieve those standards, mirrors the
federal framework. The rules setting forth water quality
standards are in Wis. Stat. §§ 283.11-21 and in regulations
including Wis. Admin. Code chs. NR 102 and 104-106.
The procedures for issuing permits that impose those
standards on dischargers are in Wis. Stat. §§ 283.31-63
and Wis. Admin. Code chs. NR 200-205.

B. EPA must formally review and
approve revisions of state water
quality standards and may
determine not to review state

permit implementation
procedures that it deems are not
substantial.

A state obtains initial approval of its wastewater
discharge permit program from EPA under 40 C.F.R. §§
123.21-30. Thereafter, any revision to a state's program
follows two different paths of EPA review.

EPA must review and approve a state's revision to
its rules setting water quality standards under 40 C.F.R. §§
131.5 and 131.21. A state obtains input from EPA (and
others) in the course of developing its rules and must
submit the rules after they have been promulgated to EPA
for its review, and EPA must then affirmatively approve
or disapprove the water quality standards. See 40 C.F.R. §
131.21.

By contrast, a state's revision of its permit
implementation procedures may or may not be reviewed
by EPA. A state must keep EPA informed of any revision
to its permit implementation procedures under 40 C.F.R. §
123.62(a). Under 40 C.F.R. § 123.62(b)(2), EPA
undertakes a formal review of such a revision only when
EPA determines that the revision is substantial.
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Examples of the two different paths of EPA review
of state program revisions follow.

In 2009, EPA reviewed and approved revised rules
setting water quality standards for toxics in Wis. Admin.
Code ch. NR 105, under 40 C.F.R. pt. 131. Pet-App:231-
236.

In 2004, EPA received DNR's revised promulgated
rules relating to ammonia nitrogen in Wis. Admin. Code
chs. NR 102, 104, 105, 106 and 210. EPA reviewed the
revisions of water quality standards in chs. NR 102, 104
and 105 as required under 40 C.F.R. § 131.21 and
approved the revisions as consistent with federal
requirements. Pet-App:237-256. EPA declined to review
the revisions to chs. NR 106 and 210, which pertained to
implementation of the standards in permits, under 40
C.F.R. § 123.62. Pet-App:237. The inference from EPA's
non-review of the latter revisions is that EPA found those
revisions not to be substantial.

In 2000, EPA received DNR's revised promulgated
rules relating to chlorides. EPA reviewed and approved
the revisions of water quality standards as required under
40 C.F.R. § 131.21, and declined to review the revisions
relating to publicly owned treatment works authority as
not comprising water quality standards. Pet-App:257-264.
However, EPA had earlier commented on the proposed
implementation procedures in the rule package. Pet-
App:265-266.°

In 2005, EPA submitted comments on DNR's
proposed revisions of rules regulating animal feeding
operations, in response to changes in federal regulations,

and indicated that it would review the promulgated
revised rules under 40 C.F.R. § 123.62. Pet-App:181-199.

® Notably, EPA advised DNR that the implementation procedures
were not consistent with federal requirements and that EPA would
invoke the procedures in 40 C.F.R. § 123.62 for revision if those
procedures were adopted. EPA suggested an alternative approach.
Pet- App:265-266.
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No formal approval is in DNR's files in response to DNR's
2008 query if EPA planned to issue a formal approval of
the rules, indicating that EPA determined the revisions not
to be substantial. Pet-App:267.

C. EPA may respond in other
ways to state permits that
include terms pursuant to state
rules that did not warrant its
review at the time of
promulgation.

As with the animal feeding operations rules, EPA
generally submits comments during the development of
DNR's rule revisions, in fulfillment of its role in the
federal/state partnership to assure consistency with federal
requirements. See Section III.C. above. After
promulgation, even when EPA decides that a revision is
not so substantial as to warrant a formal review, EPA may
respond to a state permit that incorporates such a revision
by objecting to the permit, requiring additional revision or
withdrawing approval of the program under 40 C.F.R. §§
123.44, 123.62, and 123.63. Citizens who object to permit
terms based on unreviewed rules may ask EPA to take
those steps, as they may also do for permit terms based on
rules that EPA has reviewed and approved.

D. The court of appeals decision
makes DNR do EPA's job of
objecting to a state permit or
reviewing promulgated state
rules.

In this case, EPA had approved the antidegradation
rules as they apply to phosphorus (Pet-App:268-286),
which governed the terms to which the Council objected
in the permit. In this case, EPA had not reviewed the
permit implementation rule requiring the taking of 12
samples before setting a mercury limit, a permit term to
which the Council also objected. So, the questions are,
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with respect to a DNR permit to which EPA has not
objected, 1) what should happen when a DNR permit
contains a term that follows a state rule setting a water
quality standard that EPA has approved, but that the
Council asserts violates federal law, and 2) what should
happen when a DNR permit contains a term that follows a
state rule setting permit implementation procedures that
EPA has decided was not so substantial as to warrant
review, but that the Council asserts should be reviewed
and found to violate federal law?

The court of appeals' answer is that DNR should do
EPA's job, because EPA did not object to the permit, and
decide 1) whether the already EPA-approved water quality
standard rule complies with federal law, and 2) whether
the unreviewed permit implementation rule that EPA
determined not so substantial as to warrant review should
be reviewed and found to violate federal law.

This Court should reverse the court of appeals'
assigning of EPA's objection, review and approval roles to
DNR.

V. WHEN DNR ISSUES PERMITS IT
IMPLEMENTS STATE LAW AND

DIRECTLY IMPLEMENTS
FEDERAL LAW ONLY IN
INSTANCES OF
OVERPROMULGATION.

A. The Clean Water Act
authorizes EPA approval of
state programs with adequate
authority to implement federal
requirements.

The state program approval provision of the Clean
Water Act (33 U.S.C. § 1342(b)) provides that:

(b) State permit programs
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... [T]he Governor of each State desiring to
administer its own permit program for discharges
into navigable waters within its jurisdiction may
submit to the Administrator a full and complete
description of the program it proposes to establish
and administer under State law . . . . The
Administrator shall approve each submitted program
unless he determines that adequate authority does
not exist:

6)) To issue permits which—

(A) apply, and insure compliance with,
any applicable requirements of sections 1311, 1312,
1316, 1317, and 1343 of this title;

(2) (A) To issue permits which apply, and
insure compliance with, all applicable requirements
of section 1318 of this title [monitoring and
recordkeeping]; or

B) To inspect, monitor, enter, and
require reports to at least the same extent as required
in section 1318 of this title;

7 To abate violations of the permit or
the permit program, including civil and criminal
penalties and other ways and means of enforcement.

This language is instructive in that it shows that
state programs and regulations do not have to be identical,
and that EPA is the entity that determines whether state
programs "apply, and insure compliance with" federal
requirements.

B. The EPA-approved Wisconsin
program authorizes DNR to
implement state law, except in
instances of overpromulgation.

Wisconsin Stat. § 283.001 provides the broad
foundation for the state water pollution prevention
program:

2) The purpose of this chapter is to
grant to the department of natural resources all
authority necessary to establish, administer and
maintain a state pollutant discharge elimination
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system to effectuate the policy set forth under sub.
(1) and consistent with all the requirements of the
federal water pollution control act amendments of
1972.

Wisconsin Stat. § 283.11 provides the foundation
for the part of the program that consists of state rules
setting water quality standards that meet the federal
requirements (Wis. Stat. § 283.11(2)(a)):

[A]ll rules promulgated by the department under this
chapter as they relate to point source discharges,
effluent  limitations, municipal ~ monitoring
requirements, standards of performance for new
sources, toxic effluent standards or prohibitions and
pretreatment standards shall comply with and not
exceed the requirements of the federal water
pollution control act, 33 U.S.C. § 1251 to 33 U.S.C.
§ 1387, and regulations adopted under that act.

Finally, Wis. Stat. § 283.31(3) provides the
foundation for the part of the program that consists of the
permits containing the limits in the state rules:

3) The department may issue a permit
under this section for the discharge of any pollutant,
or combination of pollutants, other than those
prohibited under sub. (2), upon condition that such
discharges will meet all the following, whenever

applicable:

(a) Effluent limitations.

(b) Standards of performance for new
sources.

(© Effluent standards, effluents
prohibitions and pretreatment standards.

(d) Any more stringent limitations,
including those:

1. Necessary to meet federal or state

water quality standards, or schedules of compliance
established by the department; or

2. Necessary to comply with any
applicable federal law or regulation.

The conditions in Wis. Stat. § 283.31(3)(a)-(c) are
state standards set by rules under Wis. Stat. § 283.11. The
Council appears to hang its hat on the word "federal" in
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Wis. Stat. § 283.31(3)(d)1. and 2., and argues that these
subdivisions require DNR to directly implement federal
law requirements in state permits. To the contrary, the
statutory scheme set forth above, the language of the
subdivisions themselves taken together with the
introductory language in subsection (3), and the placement
of the word "federal" only in two subdivisions, indicate
that the subdivisions have a much more narrow reach.

Paragraphs (a) to (d) apply only "whenever
applicable," Wis. Stat. § 283.31(3)(intro.), namely to
certain federal standards that are specifically directed at
Wisconsin waters. EPA promulgates such state water-
specific standards by overpromulgation for Wisconsin
waters through EPA's rule-making process under 40
CFR. §§ 131.41(e) and 132.6(f)-(). Especially
instructive for interpreting applicable standards is the table
in 40 C.FR. § 131.21(c), which provides that the
promulgated water quality standards in an authorized state
are the applicable water quality standards "[u]nless or
until" EPA has promulgated a more stringent water quality
standard for that state.

C. Subdivisions  283.31(3)(d)1.
and 2. refer to EPA's
overpromulgation of water
quality standards or permitting
procedures that apply
specifically only to Wisconsin.

Subdivision 1. requires DNR to include in state
permits water quality standards set by federal
overpromulgation, and subdivision 2. requires DNR to
implement other procedural standards set by federal
overpromulgation.

A water quality standard establishes criteria for the
surface water that will allow the designated uses of the
receiving water to be maintained—either a numeric or
narrative standard that specifies how much of a pollutant
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can be present and still allow the designated use to be
achieved. 40 C.F.R. §§ 131.2 and 131.3(1); Wis. Stat. §
281.15(1). In addition, there are also implementation or
permit procedures for how to calculate and impose limits
in permits for point source dischargers to ensure that water
quality standards will be met. See, e.g., 40 C.F.R. pt. 132;
Wis. Stat. § 283.31(3)(d); Wis. Admin. Code ch. NR 106.
Subdivision 1. of Wis. Stat. § 283.31(3)(d) refers to the
former, and subdivision 2. to the latter. See also Section
IV above.

EPA may promulgate a specific water quality
standard for a state water if the state fails to do so under
33 U.S.C. § 1313(c)(4)b. 1If EPA does promulgate a
specific water quality standard applicable to Wisconsin
waters, then Wis. Stat. § 283.31(3)(d)1. requires that DNR
issue a permit with limits based on that federally
promulgated water quality standard for Wisconsin waters.
No such federally promulgated water quality standard for
Wisconsin waters exists in this case.

If EPA believes that a state's procedures are
inconsistent with federal requirements (other than where
EPA has expressly addressed water quality criteria and
permit implementation procedures together, as for the
Great Lakes in 40 C.F.R. § 132.5), then EPA may
disapprove and overpromulgate a federal permit procedure
that directly applies specifically only to Wisconsin. If so,
then Wis. Stat. § 283.31(3)(d)2. requires that DNR issue a
permit that includes that overpromulgated provision.’

For example, EPA overpromulgated criteria for
copper, nickel, endrin and selenium, provisions governing
Total Maximum Daily Loads in the Great Lakes Basin,
provisions taking into account intake pollutants in water
quality based effluent limit calculations for discharges to
the Great Lakes Basin, and provisions determining

7 If EPA finds a state's regulations setting water quality standards or
terms in a permit or program procedures inconsistent with federal
requirements, EPA may also object to the permit, remove program
approval, or require a rule revision, as explained in Section VI.D.
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reasonable potential for whole effluent toxicity. EPA took
this action on November 6, 2000, 65 Fed. Reg. 66504-
66510. Overpromulgation means that EPA disapproved
Wisconsin's rules and promulgated federal procedures
specifically for Wisconsin discharges to the Great Lakes
System. See 40 C.F.R. § 132.6(f)-(j).

D. If subdivisions 283.31(3)(d)1.
and 2. mean all federal CWA
requirements, there is no need
for other state statutes or rules,
or for a state program.

To give the subdivisions Wis. Stat. §
283.31(3)(d)1. and 2. the broad meaning urged by the
Council would obviate the need for the other parts of
subsection (3), and for the delegated program altogether,
and there would be no need for DNR to go through the
rule-making process to implement the delegated program.
DNR could ignore all state regulations and go directly to
the federal regulations for its permit terms. There would
be no need for any of the other statutory provisions. If
"applicable federal law" means all delegable federal
standards that apply to the Ft. James permit, as the
Council has argued, then state standards are entirely
irrelevant.

The Court must construe the statutes so as to avoid
such an absurd result and so as not to make other statutory
provisions superfluous. Highland Manor Associates v.
Bast, 2003 WI 152, 99, 268 Wis. 2d 1, 672 N.W.2d 709.
Limiting the subsections to federal standards set by
overpromulgation, where EPA has determined that
existing state rules are not adequate to meet federal
requirements, preserves the integrity of both the state
statutory scheme and the joint state/federal program.
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E. No state statute supports the
court of appeals decision
requiring DNR to bypass EPA
and directly implement federal
law.

With the exception of overpromulgation, the
standards that must comply with federal law are codified
in state law, and it is state law that DNR administers.
With the exception of overpromulgation, no state statute
authorizes or requires DNR to issue permits that directly
implement federal requirements. The court of appeals
decision causes the exception to swallow the rule that
DNR issues permits that implement state rules as part of a
state program that EPA has determined is consistent with
federal law, and requires DNR to second-guess that
determination. DNR's interpretation and administration of
the statute preserve its state law authority and its role in
the federal/state delegation partnership.

The Council's interpretation would swallow the
delegation altogether. EPA approved DNR's water
pollution prevention permitting program because DNR's
program is consistent with all of the federal requirements
that apply to all approved state programs. The program
that DNR administers consists of the state standards that
achieve that consistency, except for the overpromulgation
of Wisconsin waters-specific federal regulations in
supercession of the delegation. In sum, the court of
appeals decision is devoid of any state statutory support.
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VL. CHALLENGES THAT PERMIT
TERMS THAT FOLLOW EPA-
APPROVED STATE RULES FALL
SHORT OF FEDERAL LAW, ARE
CHALLENGES THAT THE STATE
RULES  AUTHORIZING THE
PERMIT TERMS DO NOT
FOLLOW FEDERAL LAW; THOSE
CHALLENGES MAY BE
REMEDIED ONLY BY EPA, AND
THE COURT OF APPEALS
IMPROPERLY HELD
OTHERWISE.

As explained in Section III, DNR implements the
federally approved program under state law. State statutes
authorize DNR to promulgate rules that must comply with
federal law, and to apply those state rules to terms in state
permits. Under Wis. Stat. § 283.63, a person may object
to a permit condition that violates state rules. However, a
person who objects to a permit term on the basis that it
falls short of federal law even though it follows state rules,
is really challenging the rules. DNR properly limited the
scope of the contested-case permit review hearing to the
former—objections that permit terms violate state rules.
A permit review hearing is not the proper forum for
challenges to state rules or laws as being inconsistent with
federal law. Such challenges may only be remedied by
the agency that found the state program to be consistent
with federal law, namely EPA. The court of appeals erred
in holding otherwise.
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A. Permit terms  that are
authorized by state rules may
differ from terms that would
be authorized under federal
law, but if the state program
has been approved by EPA as
consistent with federal law,
then the terms authorized by
the approved program are
consistent with federal law,
and persons seeking a different
outcome are really challenging
the state rules or EPA's
program approval.

EPA approves, and state statutes require, state rules
that comply with the federal Clean Water Act
requirements, but neither EPA nor state statutes require
that state rules be identical to federal rules.

A state that seeks federal approval to administer the
NPDES permit program must demonstrate to EPA that the
state's program includes requirements that are as
protective as the federal requirements. However, it is
neither required nor possible that every state have statutes,
regulations, and procedures that are identical to the federal
requirements. See 40 C.F.R. § 123.25 Note ("Except for
paragraph (a)(46) of this section, states need not
implement provisions identical to the above listed
provisions"). See also Aminoil U. S. A., Inc. v. Cal. State,
etc., 674 F.2d 1227, 1229-30 (9th Cir. 1982) (describing a
"scheme of cooperative federalism established by the
[Clean Water] Act"). Rather, EPA determines through
review of state statutes and regulations whether the state
regulatory program is sufficient.

There are many provisions in federal law that
include general substantive or procedural measures for
administration of the Clean Water Act. The operative
language in 33 U.S.C. § 1342(b), which requires EPA to
approve any state program with adequate authority to
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issue permits that comply with federal requirements, is
emblematic of the broadly prescriptive nature of the
delegation. As a result, there is often room for different
approaches to the federal requirements that the state must
include in its wastewater discharge permitting program.
The Wisconsin program that EPA has found complies
with federal law may result in different outcomes than
may result from federal rules or other states' rules. If a
person objects to that difference, then that person's
recourse is to ask EPA to object to a permit or to require
different state rules, or to ask DNR or the Natural
Resources Board or the legislature to promulgate new
rules for EPA to approve.

B. The Council's challenges to
this permit's mercury and
phosphorus terms are that the
state mercury and phosphorus
rules setting those terms fall
short of  federal law
requirements.

The Council's objections here to the phosphorus
and mercury permit terms are really objections that the
state's phosphorus and mercury rules do not go far enough
to require what the Council would like to see in state
permits.  So, the Council asked EPA to review and
disapprove Wisconsin's mercury rule, which is the source
of the contested mercury term in the Ft. James permit.
Pet-App:287-292. EPA reviewed the rule and
disapproved it in part. Pet-App:293-301. This decision is
reviewable in federal court. See 33 U.S.C. § 1369. The
mercury term that the Council found unreasonable as
contrary to federal law was remedied in response to the
Council's appeal to EPA, by EPA's disapproving a
regulatory exemption and requiring the issuance of
permits without reliance on the disapproved exemption.
Pet-App:293-301.
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The Council's counsel has also appealed to EPA to
review and disapprove other Wisconsin rules, including
the phosphorus rules, and to require the promulgation of
numerical phosphorus standards other than the narrative
limits currently in state law. Pet-App:302-312.
Concurrently, DNR has started the rulemaking process for
revising its antidegradation procedures based in part upon
the Council's appeal to the EPA and EPA's response to
that appeal. Wis. Admin. Register No. 651 (April 1,
2010) (publishing scoping statement to begin the
rulemaking  process  for  revising  Wisconsin's
antidegradation procedures).

The appeals to EPA to require changes in
Wisconsin's mercury and phosphorus rules confirm that
the Council's federal law challenges here to the mercury
and phosphorus permit terms are, in fact, challenges to the
state rules themselves.

A permit term that follows state rules can only fall
short of federal law if the rules prescribing the term fall
short of federal law. It would violate state law for DNR to
alter a rule in the course of a permit hearing, without
following the specific rule-making process in Wis. Stat.
ch. 227. See Wis. Elec. Power Co., 93 Wis. 2d at 255-56.

C. The Council here expressly
challenged the permit's
mercury provision as
consistent with a state rule that
violates federal law.

In the Council's comments on the proposed Ft.
James permit and its request for a contested-case hearing
to review the issued permit, the Council clearly attacked
the mercury rule (which required 12 monitoring results
over 24 months before imposing a mercury limit,
regardless whether available information showed the need
for a limit earlier), as violating the federal standard. The
Council stated that the permit was in compliance with the
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state standard, but it was the standard that was not
consistent with federal law. See Council Ct.App.Br:A-
App. 142-145°

EPA reviewed the rule and agreed with the
Council. In light of EPA's disapproval, DNR agreed to no
longer rely on those portions of the rule that were
disapproved. Pet-App:293-301. Absent the decision from
EPA, the ALJ had no authority to replace the existing state
rule with a new rule allowing the change in the permit
term sought by the Council. Rather, the ALJ is required to
take official notice of all state administrative rules under
Wis. Stat. § 227.45.

D. A claim that a state permit
term consistent with state rules
falls short of federal law is a
challenge to the rules or
program, which can be
remedied only by EPA or by
additional rulemaking.

If the Council objects to DNR's implementation of
a state rule because it is inconsistent with that rule, then
that objection may be, and will be, heard by the ALJ. If
the Council objects to DNR's implementation of a state
rule because it objects to the rule—because it believes that
the outcome under the state rule does not comply with
federal law—then it is using the wrong procedural vehicle
to challenge the rule.

A person who believes that a permit condition that
complies with a state rule violates federal law, must ask
EPA to object to the permit on that basis, or must appeal
to EPA to require DNR to change the rule, as happened
with the mercury rule. A person who believes that a
permit is missing conditions that are not required by state

¥ It is unknown whether the Council sent a letter to EPA at the time
of the permit's reissuance asking EPA to object to the permit based
on this alleged violation of federal law.
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law, but that would be required by federal law, must ask
EPA to object to the permit on that basis, or must appeal
to EPA to set new standards that DNR must adopt, as in
the recent appeal to EPA pertaining to phosphorus. Pet-
App:302-312.

Federal statutes and cases, including Save the Bay,
Inc. v. Administrator of E. P. A., 556 F.2d 1282 (5th Cir.
1977), establish that someone who believes that a state
permit contains a condition that interprets state law
inconsistently with federal law—that is consistent with
state law but not with federal law—has a variety of
remedies, all directed at EPA.

First, the person may ask EPA to object to the
permit under 33 U.S.C. § 1342(d)(2).9 Second, the person
may, when EPA issues a statement that it does not object
to the state permit, seek judicial review of that decision in
federal court on the ground that EPA omitted
consideration of a particular violation of CWA
requirements—"that a proposed permit contains a
violation of applicable federal guidelines that the agency
has failed to consider." 556 F.2d at 1296. The federal
Administrative Procedures Act provides for this review. 5
U.S.C. § 701. "[I]f [EPA] claims to have attended to the
factor during its review, [it] will have to explain in a
manner that cannot be labeled arbitrary how it concluded
the violation did not warrant veto . . . [or] it will have to
reconsider its decision in light of the new factor." 556
F.2d at 1296. Or, a person may claim that unlawful
factors tainted EPA's exercise of its discretion.

? That EPA does not often object, or does not review all permits,
does not transfer its role as the reviewer of permit compliance with
federal law to DNR. EPA has unburdened itself of the duty to
administer and implement the NPDES program in Wisconsin, but not
of its role as the arbiter of whether Wisconsin permits comply with
federal law. Only EPA has the authority to veto a DNR permit, to
disapprove a permit term as contrary to federal law, to enforce
federal law requirements, or to withdraw approval of the Wisconsin
program. DNR has authority only to administer and enforce the state
law provisions adopted under state law so as to obtain EPA's
approval of the WPDES program.

-3



Third, the person may petition EPA to require
revisions to state water quality standards or to promulgate
other program revisions. 40 C.F.R. § 123.62 and pt. 131.

Fourth, the person may petition EPA to withdraw
approval of the state program, and if EPA denies the
request, the person may seek review of the denial. 33
U.S.C. §§ 1342(c)(3) and 1369(b); 40 C.F.R. §§ 123.63
and 123.64.

Fifth, the person may sue EPA to promulgate rules
for the state under 33 U.S.C. § 1365(a)(2). See Florida
Wildlife Federation v. Jackson, No. 4:08-CV-324, 2009
WL 5217062 (N.D.Fla. Dec. 30, 2009) (approving consent
decree requiring that EPA develop numeric nutrient
standards for Florida waters); 75 Fed. Reg. 4175 (Jan. 26,
2010) (public notice of rulemaking for Florida as required
by consent decree).

Under any of these remedies, EPA is the sole
decision-maker for determining whether a state rule or a
state permit violates federal law. If EPA concludes that
state rules comply with federal law or does not object to a
state permit, the jurisdiction to challenge those decisions
lies in federal court or with EPA.

In this federally approved program, where state
statutes authorize DNR to implement state rules that
comply with federal law, EPA acts in a supervisory
capacity to ensure that state programs across the country
comply with federal law. For state ALJs and courts to
decide whether state rules in an EPA-approved program
do not comply with federal law would be to usurp that
Clean Water Act-mandated supervisory role.

Here, for mercury and phosphorus, at the time that
the permit was issued, DNR was following a methodology
set forth in its rules in a program approved by EPA, and
DNR's implementation of that methodology via issuance
of the permit was submitted to EPA and EPA did not
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object. So, there are two EPA decisions at issue here,
EPA's review and approval of DNR's program, and EPA's
decision not to object to DNR's permit. The Council
cannot challenge either of those EPA decisions in a state
permit review hearing or in state court.

The state ALJ and the state court cannot second-
guess EPA's approval of the state program, and they
should not step in the shoes of EPA and prospectively
make the decision for EPA in cases where EPA has not
reviewed a rule that is part of the program. Nor can the
statet  ALJ and state court second-guess EPA's
determination not to object to the state permit. Both are
federal agency decisions, which the ALJ and state court
cannot review.

What the Council is really seeking here is
additional rulemaking, either voluntarily or as required by
EPA, but it cannot do so in a contested-case permit review
hearing. If the Council believes that the DNR rule is
insufficient, it can petition EPA to overpromulgate or to
require DNR to revise the rule, or the Council can petition
the Natural Resources Board to initiate rulemaking to be
submitted to EPA for approval. The Council cannot use
the Ft. James permit review process as a back-door way to
obtain a rule or program change.

E. EPA must be a party to any
challenge to state rules
approved by EPA, but is
immune from suit in state
court.

The phosphorus rules proposed by DNR, referred
to above, went through extensive EPA comment and
review early in the rule-making process (Pet-App:136-
139), and new phosphorus rules are currently going
through legislative review after extensive EPA comment
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and review once again (Pet-App:201-210)."° If and when
the phosphorus rules are approved by the legislature, DNR
must submit them to EPA for formal approval under 40
C.F.R. §§ 131.20 and 131.21. If EPA formally approves
the rules, can a petitioner circumvent or overturn that
federal approval when the next permit is issued pursuant
to the federally approved state rules and request that an
ALJ or state court determine that the rules are inconsistent
with federal law? If so, EPA must be a party to that
challenge.

Just as federal law prescribes the prerequisites for
state administration of the federal NPDES program, so
federal law prescribes the manner in which a citizen may
petition EPA to require revision of a state rule, object to a
state permit, enforce a federal requirement violated by a
state permittee, or withdraw state delegation of a federal
program. See 33 U.S.C. §§ 1365(a)(2), 1369(b), 1319; 40
C.FR. § 123.62 - 123.64 and pt. 131. Under any of the
federal law-prescribed scenarios, EPA is a necessary
party, akin to an indispensable party under Wis. Stat. §
803.03.

EPA is the party needed to respond to the Council's
claim that a DNR permit that complies with a state rule is
not consistent with federal requirements. EPA determines
whether a state rule must be revised under 40 C.F.R. §
123.62. EPA reviews a permit, as provided under Wis.
Stat. §§ 283.31(2)(c) and 283.41, to assure that "the draft
permit meets the guidelines and requirements of the Clean
Water Act." R.7:330; Pet-App:135. If the Council
contends that the permit does not meet those federal
requirements, only EPA can provide relief by
disapproving the permit or the regulatory terms included
in the permit.

' DNR has also initiated rule revisions to the antidegradation
procedures raised in the Council's original petition for review (Wis.
Admin. Register April 1, 2010) and EPA has recently announced
listening sessions for proposed changes to the national rule
governing antidegradation procedures (press release dated July 30,
2010 at Pet-App:313-315).
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F. DNR authority in a contested-
case permit review hearing is
limited to  review of
compliance with state law.

Under Wis. Stat. § 283.63(1), a party may state that
a permit term is unreasonable for any reason, and can use
EPA guidelines and documents and other state guidelines
and documents to argue that a permit term is not
reasonable, or that a different permit term is necessary.
But, ultimately, the challenge must be that the term
violates state law, and the DNR or ALJ determination as
to what is necessary and reasonable may be based only on
state law. DNR and the ALJ have authority to implement
a federally approved program only because state law
allows it.

The Council in its reply brief on appeal at 13 stated
that, "EPA's decision not to object does not deprive ALJs
or circuit courts of jurisdiction over challenges to state-
issued permits that fail to comply with Wisconsin's
delegated CWA program." Precisely: the scope of state
forum review is compliance with the EPA-approved state
program, not with the CWA itself.

VII. THE COURT OF APPEALS
ERRONEOUSLY RELIED ON
IMPRECISE AND INACCURATE
DICTA.

EPA approved Wisconsin's wastewater discharge
permitting program because the statutes require
compliance with federal law and because the rules comply
with federal law. Pet-App:333-334. No state statute
authorizes DNR to issue permits that directly implement
federal law other than in instances of Wisconsin-specific
overpromulgation.
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The court of appeals relied in part on non-
dispositive language in certain inapplicable cases to
support its holding to the contrary. Supreme Court review
is necessary to clarify that those cases do not authorize
DNR review of whether a permit term that complies with
state rules nonetheless falls short of federal law, and do
not authorize DNR alteration of a rule so as to comply
with federal law, in a contested-case permit review
hearing.

In Froebel v. Meyer, 217 F.3d 928, 935, 936 (7th
Cir. 2000), the court barred a Clean Water Act claim for
failure to raise the claim before the ALJ and circuit court,
because those tribunals "could have" heard his claims, the
federal act "might have provided" a basis for the relief
sought, and the ALJ "may have concluded" that DNR was
violating the Clean Water Act. The court's analysis is
speculative at best, and faulty. The court speculated that
Froebel might have a section 402 federal claim, but
section 402 (the federal wastewater discharge permitting
program) is not effective in Wisconsin because Wisconsin
has an approved state wastewater discharge permitting
program. Moreover, the court relied on Wisconsin cases
of little relevance to the situation here.

In Northern States Power Co. v. Bugher, 189 Wis.
2d 541, 559, 525 N.W.2d 723 (1995), the court barred a
constitutional challenge to a tax provision based on claim
preclusion, and in so doing stated that the state
Department of Revenue and the Tax Appeals Commission
"have authority in limited situations to determine whether
application of Wisconsin taxing scheme passes
constitutional muster."  The court did not examine
whether that limited authority applied to the challenge at
hand. More importantly, the challenge here does not
involve a constitutional challenge, which a state court
would be free to adjudicate independent of a federal
agency.

Similarly, because the Council's challenges do not
implicate any federal constitutional claim, Hogan v.
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Musolf, 163 Wis. 2d 1, 471 N.W.2d 216 (1991) is
inapposite.

In Badger Paper Mills v. DNR, 154 Wis. 2d 435,
438-39, 452 N.W.2d 797 (Ct. App. 1990), cited in
Froebel, EPA asked DNR to add Badger Paper Mills to a
list of facilities requiring stricter discharge limitations.
DNR did so and denied Badger Paper Mills' subsequent
request for a contested case hearing on its inclusion on the
list. The court dismissed Badger Paper Mills' action for
declaratory and injunctive relief seeking an order
requiring DNR to grant the hearing, for failure to exhaust.
Contrary to the suggestion in Froebel, 217 F.3d at 936,
DNR would not in Badger Paper Mills have necessarily
reviewed Clean Water Act requirements. Rather, the
Wisconsin court stated that the issues that would have
been heard were whether DNR's inclusion of the mills on
the list "was invalid, unlawful and beyond DNR's
statutory authority," and whether DNR's denial of the
hearing request "was arbitrary, capricious and beyond its
statutory authority." Badger Paper Mills, 154 Wis. 2d at
440. Nothing in the court's holding suggests that those
issues could not be decided based only on state statutes.

In Sewerage Commission of Milwaukee v. DNR,
102 Wis. 2d 613, 619, 307 N.W.2d 189 (1981), the parties
had stipulated that the state court would decide the
question of DNR's authority under federal and state law to
include certain requirements in the permit. The court
noted that the challenge implicated the construction of
both federal and state law, id. at 627-28, and that full
relief in an administrative hearing was available, id. at
631, but the court never reached the issue whether the
question of DNR's authority could be decided only under
state law because the court dismissed the action for failure
to exhaust exclusive administrative remedies.

In sum, DNR asks that the Supreme Court clarify
that no case authorizes DNR to stand in EPA's shoes and
determine in a contested-case permit review hearing
whether a state WPDES permit term that complies with
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state law as part of an EPA-approved program in a permit
to which EPA has not objected, nevertheless falls short of
federal law.

CONCLUSION

DNR asks the Supreme Court to reverse that part of
the holding by the court of appeals requiring DNR to
review a state permit under federal law.

Respectfully submitted this 19" day of August, 2010.
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Attorney General
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APPEAL from a judgment of the circuit court for Brown County:
TIMOTHY A. HINKFUSS, Judge. Reversed and cause remanded with directions.

Before Hoover, P.J., Peterson and Brunner, 1.

i BRUNNER, J. Curt Andersen, John Hermanson, Rebecca Leighton
Katers, Christine Fossen Rades, Thomas Sydow, National Wildlife Federation and

Clean Water Action Council of Northeastern Wisconsin, Inc. (collectively, the
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Council) appeal a judgment affirming a Department of Natural Resources (DNR)

decision denying a hearing on a majority of their objections to a state-issued
| wastewater discharge permit. The Council claims the DNR and circuit court
(1) incorrectly interpreted WIS. STAT. § 283.63" to require that contested issues be
raised during the public comment period to preserve them for consideration during
later proceedings; and (2) improperly concluded the DNR lacks authority to
determine whether the permit violates federal law. We agree with both
contentions and remand for a public hearing on the Council’s objections, to be

conducted in accordance with the procedures set forth in § 283.63.
BACKGROUND

62 On May 27, 2003, the DNR issued a public notice of its intent to
reissue a Wisconsin Pollutant Discharge Elimination System (WPDES) permit to
Fort Jameleperating Company in Green Bay. A copy of the proposed permit
accompanied the public notice. In lieu of limiting mercury discharges, the
proposed permit required mefcury sampling under an alternative limitation plan
aﬁthorize‘d by WiS. ADMIN. CODE § NR 106,145 (May 2005). The proposed
permit also included a phosphorus effluent limitation, compliance with which was
to be determined as a rolling twelve-month average. The DNR instructed
interested citizens to submit written comments or request a public hearing on the

proposed permit within thirty days.?

! Al references to the Wisconsin Statutes are to the 2007-08 version unless otherwise
noted.

* WISCONSIN STAT. § 283.39(2) mandates the DNR “provide a period of not less than 30
days following the date of the public notice during which time interested persons may submit
their written views on the tentative determinations with respect to the permit application.”
- WISCONSIN STAT. § 283.49(1)a) requires the DNR to “provide an opportunity for ... any
(continued)
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13 The Council objected to the proposed phosphorus limitations. It
claimed the DNR failed to conduct a “reasonable potential analysis” required by
federal law to determine the impact of additional phosphorus discharges on water
quality.’ The comment also alleged state rules permitting expression of
phosphorus effluent limitations as a rolling twelve-month average violated federal
law. Finally, the Council claimed the DNR violated state law by failing to
perform an anti—degradatidn analysis, The Council did not contest the permit

terms governing mercury sampling.

€4  On August 24, 2005, the DNR issued a final decision on the permit.
It determined none of the Council’s objections merited further action. The permit

was reissued without substantive changes.

95 The Council petitioned the DNR for review pursuant to WIS. STAT.

§ 283.63(1) and requested a public hearing.” The Council renewed its earlier

interested ... person or group of persons to request a public hearing with respect to a permit
application.”

* According to the Council, the proposed permit increased the total volume of
wastewater discharged by 19%. The Council noted, “While the 1.0 mg/l effluent limitation for
phosphorus has not changed, an increase in volume without a corresponding decrease in
concentration results in an increase in the pollutant load.” '

* The DNR agreed the “mass loading of phosphorus discharged to the Fox River
increased from an average of 42.6 pounds per day to 69.9 [pounds] per day,” but concluded a
reasonable potential analysis—which would determine whether phosphorus discharges exceeded
water quality standards—could not be performed “due to the lack of water quality criteria for
phosphorus.” The DNR also rejected the Council’s contention that federal law required
expression of phosphorus limits as average monthly and maximum daily values, concluding that
doing so would be impracticable because state law did not require it. Finally, the DNR concluded
its obligation to conduct an anti-degradation analysis was not triggered because the increased
phosphorus discharge did not exceed permit limits.

> WISCONSIN STAT. § 283.63(1) aliows

{continued)
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assertions and raised new objections, including that the permit required mercury
sampling too infrequently and that a reasonable potential analysis was also

required for mercury discharges.

€6  The DNR denied the petition in part on March 16, 2006.
Interpreting Village of Thiensville v. DNR, 130 Wis. 2d 276, 386 N.W.2d 519 (Ct.
App. 1986), the DNR determined “that an issue may be raised at a contested case
hearing [only] if it had been aired during the public comment period, even if the
ultimate petitioners for the contested case hearing were not involved in the
discussions.” The DNR denied the Council a hearing on its recent objections to
the mercury provisions, citing its failure to receive any comments contesting them.
However, the DNR concluded the Council adequately preserved its objections to

the phosphorus effluent limitations.

€7  The Council was nonetheless denied a public hearing on many of its
challenges to permitted phosphorus discharges. The DNR summarily concluded it
lacked authority to resolve any challenges based on federal law. Because all the
Council’s objections to the phosphorus provisions invoked federal law, the DNR’s
decision effectively denied the Council a hearing on all claims except its assertion

that state law required an anti-degradation analysis for phosphorus.

[alny ... 5 or more persons [to] secure a review by [the DNR] of
any permit denial, modification, suspension or revocation, the
reasonableness of or necessity for any term or condition of any
issued, reissued or modified permif, any proposed thermal
effluent limitation established under s. 283.17 or any water
quality based effluent limitation established under s. 283.13(5).

After receiving a verified petition, § 283.63(1)(b) obligates the DNR to hold a public hearing at

which the petitioner may present evidence in support of his or her petition. The DNR must issue
its decision within ninety days after the close of the hearing. WIS. STAT. § 283.63(1)(d).
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€8 On April 13, 2006, the Council petitioned for judicial review of the
DNR’s March 16 decision. In addition, the Council requested a judgment
declaring the availability of a WIS, STAT. §283.63 public hearing is not
conditioned upon having raised issues during the public comment period. It also
sought judgments declaring the DNR was required to comply with federal
regulations and invalidating several state administrative code provisions relating to

phosphorus and mercury discharges as conflicting with federal law.

99 The circuit court dismissed the Council’s petition and affirmed the
DNR’s decision. Relying on both its interpretation of statutory language and the
exhaustion of administrative remedies doctrine articulated in Village of
Thiensville, the court concluded any.contested issues must be raised during the
public comment period. The court also rejected the Council’s federal law
challenges, reasoning the Environmental Protection Agency (EPA) possessed
ultimate authority over the state’s issuance of permits, did not object to the permit,

and could not be joined as a party.
DISCUSSION

10  We have distilled two primary questions from those presented by the
Council. The first is whether the DNR’s failure to receive submissidns disputing
the permit’s mercury monitoring requirements bars the Council from challenging
them in a WIS. STAT. § 283.63 public hearing. The second is whether the DNR
correctly limited the scope of the hearing to state law challenges. This question
requires us to review the DNR’s conclusion that it lacked authority to determine
whether state law complies with federal environmental legislation and rules. We
consider each issue separately and resolve the remaining contested issues in the

final section of this opinion.
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1. Public Comment as a Prerequisite to a WiS. STAT. § 283.63 Hearing

911  The circuit court offered two alternative rationales for its conclusion
that the allegations contained in a WIS. STAT. § 283.63 petition must first be raised
during the public comment period. First, the court emphasized statutory language
directing the DNR to “consider anew all matters concerning [the challenged
administrative acﬁon].” See WIS. STAT. § 283.63(1)(b). Statutory interpretation is
a matter of law we review de novo, regardless whether the analysis was conducted
by the circuit court, see State v. Long, 2009 WI 36, 920, 317 Wis. 2d 92, 765
N.W.2d 557, or an administrative agency, see Wis. STAT. § 227.57(5). The court
also applied the exhaustion of administrati§e remedies doctrine as described in
Village of Thiensville. Although the standard of review in deciding whether the
exhaustion doctrine épplies ina particular case is a murky matter, see Metz v.
Veterinary Exam’g Bd., 2007 WI App 220, §916-18, 305 Wis. 2d 783, 741
N.W.2d 244, we conduct an independent analysis because this case involves

application of well-established exhaustion princiﬁies to undisputed facts.

€12  WISCONSIN STAT. § 283.63 provides individuals aggrieved by a
wastewater discharge permit one of the few opportunities to challenge the permit
after its issuance.® Within sixty days of the DNR’s action on a permit, “S or more
persons may secure a review by the department of any permit denial, modification,
suspension or revocation, [or] the reasonableness of or necessity for any term or

condition of any issued, reissued or modified permit ....” WIS. STAT. § 283.63(1).

_ % WISCONSIN STAT. § 283.53(2)(b) allows the DNR, on its own initiative, to modify,
suspend or revoke a permit whenever it finds cause based on any information available to it.
While we have recognized this statute may provide a remedy for those aggrieved by a DNR
permit decision but who fail, for whatever reason, to object within the times set forth in Wis.
STAT. ch. 283, aggrieved parties have no right to reconsideration under this paragraph. See
Village of Thiensville v. DNR, 130 Wis. 2d 276, 280-81, 386 N.W.2d 519 (Ct. App. 1986).
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Upon receipt of a petition, the DNR must schedule a public hearing at which “the
petitioner shall present evidence to the department which is in support of the
allegation made in the petition. All interested persons ... shall be afforded an
opportunity to present facts, views or arguments relevant to the issues raised by
thé petitioners, and cross-examination shall be allowed.” WIS, STAT. -
§ 283.63(1)(b). The DNR must “consider anew all matters concerning the permit

denial, modification, suspension or revocation.” Id.

§13  The DNR suggests the words “review” and “anew” plainly evince a
legislative intent to limit the hearing to matters previo{zsly raised but not yet
resolved to a commenter’s satisfaction through the informal public comment
process. The DNR places more weight on these words than they can reasonably
bear. “Review,” as used in WIS. STAT. § 283.63, does not refer to an issue raised
during the public comment period, but to a prior action taken by the DNR—in this

case the reissuance of Fort James’ permit.’ “Review” does not limit the §283.63

hearing to matters previously raised.

€14  Nor does the legislature’s use of the word “anew” manifest, as the
DNR claims, an unambiguous legislative ir_ztent to restrict the scope of a WIS.
STAT. §283.63 hearing. As the Council cogently observes, the legislature
replaced the phrase “de novo” with the term “anew” when removing Latin terms

from the statutes. 1979 Wis. Laws, ch. 110, Introduction and § 27. “Anew”

7 The DNR relies on our statement in Village of Thiensville that, by its use of the word
“review,” the legislature “envision[ed] a process repetitive of an earlier process, rather than a
process which breaks new ground in terms of its scope.” Village of Thiensville, 130 Wis. 2d at
283, The DNR fails to note the context of this statement, which was in response to the Village’s
argument that the hearing examiner erred in refusing to examine events occurring after the permit -
modification. Id. at 282-83. We merely interpreted the statute to require that the validity of the
DNR’s permitting action, or the reasonableness of a permit provision, must be assessed based
upon information or events available to the DNR at the time of its decision.
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tﬁerefore refers to the standard of review by which the DNR must analyze its prior
action concerning a permit denial, modification, suspension or revocation. See
WIS. STAT. § 283.63(1)(13). “Anew” does not suggest a limitation upon the DNR’s
~ ability to review matters not raised before a final permit issues. Consequently,
nothing in § 283.63 expressly limits the hearing to matters considered during

public comment.

915 When interpreting a statute, the context in which it appears is
important. State ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 58,
Y46, 271 Wis. 2d 633, 681 N.W.2d 110. The legislature’s desire to achieve
significant public participation in the permit process is evident throughout WIS.
STAT. ch. 283. WISCONSIN STAT. § 283.39 requires the DNR to give public notice
of “each complete application for a permft.” Moreover, “[t]he department shall
provide a period of not less than 30 days following the date of the public notice
during which time interested persons may submit their written views” on a permit
application. WIS. STAT. § 283.39(2). WISCONSIN STAT. § 283.43 mandates public
access to forms, fact sheets, draft permits and other public documents, and WIS.
STAT. § 283.49 allows any interested person to request a public hearing on the
application. To the extent it would penalize members of the public for their failure
to participate earlier in the process, the DNR’s suggestion that the permit scheme
contemplates a progressive narrowing of issues is inconsistent with the

legislature’s goal of encouraging public involvement.

916 The DNR has implicitly recognized this legislative goal in
regulations facilitating public participation. Public notice of a completed permit
application “is intended to inform inferested and potentially interested members of
~ the public of a completed application, [the DNR’s] tentative determination to issue

or deny the permit ... and the public’s right to obtain additional information,
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submit written comments, or request a public hearing.” WIS. ADMIN. CODE § NR
203.02(1) (Nov. 1996). Public informational hearings are intended “to give all
interested persons an additional opportunity to make a statement with respect to a
proposed permit ... and to have such statement considered in the final
determination.” WIS. ADMIN. CODE § NR 203.04 (Nov. 1996). Even the DNR’s
statement of intent with respect to WIS. STAT. § 283.63 hearings reflects a desire
for public involvement: “The purpose of this subchapter is to provide adequate
procedures to insure as broad a degree of public participation in administrative
adjudication of WPDES permits and their conditions as is consistent with
- procedural due process to the parties involved in the proceeding.” WIS. ADMIN.
CODE § NR 203.14 (Nov. 1996). These provisions derﬁonstrate an intent to

encourage public participation, not to progressively limit it.

917 The DNR argues our decision in Village of Thiensville requires that
we accept its interpretation of WIS. STAT. § 283.63. In that case, we considered
the scope of review ina § 283.63 hearing where the DNR modified portions of a
permit based on events occurring after it was issued. Village of Thiensville, 130
Wis. 2d at 278. Although the opportunity to timely challenge the unmodified
portions of the permit had long passed, the Village of Thiensville claimed
§ 283.63’s predecessor statute, WIS. STAT. § 147.20 (1985-86), allowed review of
the original permit as a whole, not just its modifications. Id. at 278-79. A hearing
examiner from the Department of Administration’s Division of Hearings and
* Appeals concluded only review of the modified permit terms was appropriate and
" found them reasonable. Id. The issue before this court was whether the hearing
examiner erred by refusing to review unaltered terms of the original permit. fd. at

279.
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18 In Village of Thiensville, we held WIS. STAT. § 147.20(1) (‘1985—86),
barred review and concluded the statute did not “[open] the door to review of
unmodified, as well as modified, portions of a modified permit.” Id. We rejected
the Village’s argument that “a timely review of a modified permit reopens for
consideration those unmodified portions of the permit upon which the time for
review has passed.” See id. While we offered several reasons for this conclusion,
the DNR argues only our discussion of the exhaustion of administrative remedies

doctrine controls here.?

919 “The exhaustion docirine is typically applied when a party seeks
judicial intervention before completing all the steps in the administrative process.”
Metz, 305 Wis. 2d 788, §13. It is a doctrine of judicial restraint, drawn by the
legisiaulre and the courts, setting the boundary line between administrative and
judicial spheres of activity. Nodell Invest. Corp. v. City of Glendale, 78 Wis. 2d
416, 424, 254 N.W.2d 310 (1977). Although classic application of the doctrine
occurs when a party begins judicial proceedings before cdmpleting previously
initiated administrative action, see Metz, 305 Wié. 2d 788, Y12, in Village of
Thiensville we extended the doctrine to administrative review of an agency

decision:

Functionally, [Thiensville's interpretation] would result in
a hearing examiner from the Department of Administration
reviewing permit terms which might well be years old and
which might never have been timely challenged at the basic
DNR level. ... [I}t is more appropriate for that initial
reconsideration to be made by the DNR, rather than by the
Division of Hearings and Appeals.

8 Qur other rationales concerned the fact that the Village’s interpretation would render
certain statutory language superfluous and the existence of the DNR’s discretionary review
authority under Wis. STAT. § 283.53(2)(b). Village of Thiensville, 130 Wis. 2d at 280-81.
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We are persuaded that the [administrative exhaustion]
doctrine is as apt when applied to different administrative
agencies as it is in its conventional usage—an agency
versus a reviewing court. We believe the spirit of the
exhaustion of remedies doctrine is served by allowing the
agency with the expertise and experience to retain the right
of first review. ‘

Village of Thiensville, 130 Wis. 2d at 281-82 (footnote omitted).

120 We do not read Village of Thiensville as controlling. In that case,
the Village attémpted to use Wis. STAT. § 283.63 to obtain review of permit terms
for which the sixty-day period had long passed. Here, the Council sought review
within the sixty-day period.” Thus, the Council had no prior opportunity to
petition for review of permit terms it considered unreasonable. The DNR
apparently believes the Council’s prior opportunity came during the public
comment period, but nothing in our discussion in Village of Thiensville supports
this position. In fact, Village of Thiensville does not mention the public comment
period. As a result, the facts of this case do not implicate our concern in Village
of Thiensville that the hearing examiner will be “reviewing permit terms which
might well be years old and which might never have been timely challenged at the

basic DNR level.” See id. at 281.

921 That the DNR may initially review a petitionetr’s claims further
undermines its assertion of the administrative exhaustion doctrine. WISCONSIN
STAT. § 283.63 identifies the DNR as the reviewing department, not the Division
of Hearings and Appeals. The administrator of the division must assign a hearing
examiner only if the DNR secretary does not conduct the hearing. WIS, STAT.

§ 227.43(1)(b). Moreover, the DNR secretary may direct an administrative law

? The permit reissued on August 30, 2005. The Council ﬁlcd its petition on October 28,
2005, ‘
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judge to conduct the hearing, but certify the record to a DNR official for decision.
WIS. STAT. § 227.46(3)(b); Wis. ADMIN. CODE § NR 2.155(2)(a) (Sept. 2004).
Because the DNR may initially adjudicate a petitioner’s claims, our concern in
Village of Thiensville—that the agency with the expertise and experience should
retain the right of first review—appears unfounded outside the specific context of

that case. 1o

€22  Neither Wis. STAT. § 283.63°s language nor our decision in Village
of Thiensville supports the DNR’s position. The availability of a § 283.63 hearing
is not dependent on whether the DNR has received notice of the petitioner’s
claims during the public comment period. The DNR and circuit court improperly
~ denied the Council an opportunity to demonstrate the unreasonableness of the

permit terms governing mercury discharges.

2. DNR’s Authority to Determine Whether Proposed Permit Terms Comply
with Federal Law

€23 The scope of review in an administrative appeal is identical to that in
proceedings before a circuit court. City of LaCrosse v. DNR, 120 Wis. 2d 168,
179, 353 N.W.2d 68 (Ct. App. 1984), The Council sought judicial review of the
DNR’s conclusion that it had no authority to determine whether proposed perfnit
terms, and the regulations upon which they are based, comply with federal law.
“The extent of the DNR’s statutory authority is a question of law.” Rusk County
Citizen Action Group, Inc. v. DNR, 203 Wis. 2d 1, 6, 552 N.W.2d 110 (Ct. App.

1 The relationship between the DNR and the division of hearings and appeals is more
muanced than Village of Thiensville suggests. An agency may contract with the division to
provide hearing services. WIS. STAT. § 227.43(1m).. Where an administrative law judge presides
over a hearing, the judge’s decision is, by rule, the final decision of the DNR, unless the DNR
petitions for judicial review. WIS, ADMIN. CODE § 2.155(1) (Sept. 2004). The DNR may
nonetheless review the administrative law judge’s decision upon petition by an adversely affected
party. WI1S. ADMIN. CODE § NR 2.20(1) (Sept. 2004).
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1996). We.may substitute our own judgment for that of the agency. WIS. STAT.
§ 227.57(5). However, our review is limited to the record before the agency. WIS.
STAT. § 227.57(1). In addition, we afford due weight to the “experience, technical
competence, and specialized knowledge of the [DNR], as well as discretionary

authority conferred upon it.” WIS, STAT. § 227.57(10).

924 The DNR claims it lacks authority to determine whether permit
conditions established by state regulations comply with federal law. The DNR
provided scant justification for its position in its March 16, 2006, decision letter

rejecting the Council’s hearing petition:

The sole authority for the [DNR] to administer the WPDES

permit program appears in WIS, STAT. chs. 281 and 283,

and Wisconsin Administrative Codes adopted pursuant to

those authorities. To the extent that a challenge to a

WPDES permit term or condition is made pursuant to WIS,

STAT. § 283.63, the challenge must be based on Wisconsin

law.
The DNR acknowledged in its decision letter that WIS. STAT. ch. 283 directs the
DNR to conduct certain activities in accordance with federal law. The DNR
makes the same concession on appeal, but argues only the EPA may determine
whether permit provisions comply with federal requirements. The DNR’s position
requires us to analyze the precise balance between federal and state authority

struck by federal water pollution legislation.

€25 The Federal Water Pollution Control Act Amendments of 1972,
“joined the Environmental Protection Agency and the fifty states in a delicate
partnership charged with controlling and eventually eliminating water poliution
throughout the United States.” Save the Bay, Inc. v. Administrator of EPA, 556
F.2d 1282, 1284 (5th Cir. 1977). The Amendments prohibited all pollutant

discharges except those made pursuant {o permits obtained from the EPA under a
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National Pollutant Discharge Elimination System (NPDES). | Federal Water
Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, Sec. 2,
§§ 301(a), 402(a)(1), 86 Stat. 844, 880 (codified as amended at 33 U.S.C.
§§ 1311(a), 1342(a)(1)). As an initial matter, the EPA is vested with discretion to
issue permits. Section 402(a)(1). However, the Amendments also reserved to
- states the right to establish their own permit program by submitting a proposal to
the EPA. Section 402(b). “The state must demonstrate that it will apply the
effluent limitations and the Amendments’ other requirements in the permits it
grants and that it will monitor and enforce the terms of those permits.” Save the
Bay, Inc., 556 F.2d at 1285. Wisconsin obtained EPA approval for its permit
program in 1974 and the DNR has administered the program since that time.

6  The EPA’s involvement in the permit process does not end when its
permitting authority is delegated to the state. Section 402(c)(1). The state must
submit to the EPA a copy of each application for a state permit.
Section 402(d)(1). The EPA then has ninety days to object to the state permit, and
may exercise its veto “on the grounds that [the proposed permit terms] are ‘outside
the guidelines and requirements’ of the Amendments.” Save the Bay, Inc., 556
F.2d at 1294, Despite the EPA’s continuing supervisory role over state permit
programs, “[plermits granted under state NPDES programs are state-issued

permits, not EPA-issued.” Id. at 1291.

927 The legislative history of the Amendments makes clear Congress
envisioned the EPA would use its veto power judiciously. As the United States
Court of Appeals for the Fifth Circuit noted in Save the Bay, Inc., the public
works committee expected that “after delegation, the Administrator will withhold
his review of proposed permits which are not of major significance.” Id. at 1286

(quoting S. REP. NO. 92-414 (1971), as reprinted in 1972 U.S.C.C.AN. 3668,
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3737)). The conference committee on the legislation likewise believed the EPA
would “not take such action except upon a clear showing of failure on the part of
the State tc} follow the guidelines or otherwise to comply with the law.” Id. at
1287 (quoting 118 CONG. REC. 33750 (1972)). As the Fifth Circuit put it, the
legislative history suggests “not every permit out of compliance with the
guidelines need be vetoed.” Id. at 1294. The broad discretion given the EPA led
the court to hold the “EPA’s decision not to veto a particular permit takes on a
breadth that in our judgment renders ... that decision unreviewable in the federal

courts,” Id. at 1295.

€28  The DNR suggests EPA’s failure to object is outcome determinative,
at least with respect to the Council’s federal law claims. In the DNR’s view, “Any
permit challenges must be based on state Jaw only, because neither DNR nor the
Division of Hearings and Appeals has the authority to overrule the EPA’s prior
determination that this permit’s provisions are not objectionable under federal
law.” As shown, the EPA’s failure to object does not mean it has found no reason
to do so. While the lack of objection may indicate the EPA has found no violation
of federal law, it may also mean the EPA has found a violation it does not deem
substantial enough to warrant a veto, or it may mean the EI_’A has abdicated its
oversight duties altogether. See Federal Water Pollution Control Act Amendments
of 1972, § 402(d)(3); Mianus River Pres. Comm. v. Administrator, E.P.A., 541
F.2d 899 (2d Cir. 1976). The state’s theory would allow the DNR to promulgate
rules and issue permits violating federal law as long as it can successfully skirt the

FEPA’s discretionary review. We reject this contention.

929 “An administrative agency has only those powers which are
expressly conferred or can be fairly implied from the statutes under which it

operates.” Oneida County v. Converse, 180 Wis. 2d 120, 125, 508 N.W.2d 416
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(1993).. The DNR has been granted broad authority to manage this state’s waters,
including an obligation to “formulate plans and programs for the prevention and
abatement of water pollution and for the maintenance and improvement of water
quality.” WIS. STAT. § 281.12(1). The stated purpose of WIS. STAT. ch. 283 is to
“orant to the department of natural resources all authority necessary to establish,
administer and maintain a state pollutant discharge elimination system ...
consistent with all the requirements of the federal water pollution control act
amendments of 1972 ....” WIS. STAT. § 283.001(2). In addition, the legislature
has directed that all rules promulgated by the DNR under ch. 283 “shall comply
with and not exceed the requirements of the federal water pollution control act ...
and regulations adopted under that act.” WIS. STAT. § 283.11(2). The DNR may
issue a discharge permit only if “such discharges will meet ... [a]ny more stringent
limitations ... [nlecessary to comply with any applicable federal law or
regulation[.]” Wis. STAT. § 283.31(3)(d)2. Collectively, these statutes require the
DNR to assess whether proposed permit provisions violate federal law. A
contrary interpretation would allow the DNR to determine whether rules or permit
terms comply with federal law at the time of their creation, but not when

challenged. We decline to interpret the statutes in such an.iliogicai fashion.

€30  That the Council’s desired review will occur in a state administrative
hearing under WIS. STAT. ch. 283 is irrelevant. As the DNR concedes, nothing in
WIS. STAT. § 283.63 restricts the scope of the hearing to challenges grounded in
state law. The DNR argues, however, that the statutory scheme leading up to this
section reserves to the EPA the exclusive right to review a permit for consistency
with federal law. The statutory scheme merely requires the DNR to provide the
EPA with notice of a proposed permit and prohibits the DNR from issuing any
permit the EPA has objected to. See WIS. STAT. §§ 283.41(1), (2), 283.31(2)(c).
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These statutory notice-and-approval sections do no more than that required by
federal law and in no way defer to the EPA the exclusive right to determine state

compliance with federal law.

931 Our conclusion is consistent with case law suggesting state
administrative agencies and courts may determine the requirements of, and state
compliance with, federal law. In Nerthern States Power Co. v. Bugher, 189
Wis. 2d 541, 525 N.W.2d 723 (1995), our supreme court held claim preclusion
barred the plaintiff’s federal claims in a second suit because they could have been,
but were not, raised during state administrative proceedings. The court reached
the same conclusion in Sewerage Commission of Milwaukee v. DNR, 102
Wis. 2d 613, 627-28, 307 N.W.2d 189 (1981), when noting that, had the
petitioners timely challenged their permit, the DNR could have determined
whether it complied with federal requirements,’’  Finally, the court has
acknowledged that state “agencies would become ineffectual if they lost their
authority to review a case every time a [federal] conmstitutional claim was
asserted.” Hogan v. Musolf, 163 Wis. 2d 1, 21-22, 471 N'W.2d 216 (1991). In
Hogan, the court rejected the plaintiff’s attempt to escape application of the
administrative exhaustion doctrine, concluding “the Department [of Revenue] and
the [Tax Appeals] Commission have the authority to determine whether the
continued application of the Wisconsin taxing scheme also violates federal law or

the constitution.” Id, at 21.

U The DNR makes much of a stipulation in Sewerage Commission of Milwaukee v.
DNR, 102 Wis. 2d 613, 627-28, 307 N.W.2d 189 (1981), that authorized the state courts to
determine the scope of the DNR’s authority. The DNR is unclear what significance the absence
of such a stipulation has in this case. The stipulation in Sewerage Commission of Milwaukee
said nothing about the authority of the DNR to determine state compliance with federal law; it
merely determined the forum in which that dispute would be litigated.
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932  The United States Court of Appeals for the Seventh Circuit has also
suggested both the DNR and state courts possess authority to measure state
regulatory action against the requirements of federal law. In Froebel v. Meyer,
217 F.3d 928, 930-32 (7th Cir. 2000), a state resident brought suit against the
DNR and Waukesha County in federal court, alleging the DNR’s removal of a
dam violated state environmental laws. The Seventh Circuit concluded the‘
plaintiff’s claims against the DNR were precluded because he previously
challenged the dam removal in a series of state proceedings cuhninating in this
court’s decision in Froebel v. DNR, 217 Wis. 2d 652, 579 N.W.2d 774 (Ct. App.
1998). The Seventh Circuit’s analysis included its observation that had the
plaintiff “asked the Wisconsin administrative or judicial tribunals to entertain his
[federal Clean Water Act] claims, ... they could have done so.” Froebel, 217 F.3d
at 935. In addition, the court expressed “no doubt that Wisconsin cannot give -
discretion to its administrative agencies to violate federal law, since such a statute

~would run contrary to the Supremacy Clause.” Id. at 936. Thus, the court
“presume|d] that Wisconsin officials and courts would have faithfully applied

federal standards if [the plaintiff] had given them the chance.” Id.

933  We conclude the DNR possesses authority to determine whether
provisions within a state-issued wastewater discharge permit comply with federal
law. Contrary to the DNR’s claims, no authority we have reviewed reserves to the
EPA the exclusive right to determine state compliance with federal environmental
legislation or rules. Our legislature has directed that all rules promulgated, and
permits issued, comply with federal law, and the DNR acts within its statutory

authority when determining whether they do so.
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3. Remaining Contested Issues

934  Our formulation of the critical issues has left unresolved several

arguments raised by the Council, which we now address.

€35 The Council argues the circuit court erroneously dismissed its
declaratory judgment action for absence of a necessary party under WIs. STAT.
§ 803.03. According to the Council’s description of its request, it merely sought a
declaration that the “DNR must inﬁpose effluent limits and conditions in all
WPDES permits that comply with federal law.” The circuit court properly
dismissed the action. There is no dispute state law already reqﬁires the declaration
sought by the Council. See WIS. STAT. § 283.31(3)(d)2. (authorizing the DNR to
issue a discharge permit upon condition that any discharges “comply with any
applicable federal law or regulation™). “[D]eclaratory relief is appropriate
wherever it will serve a useful purpose ....” Lister v. Board of Regents, 72
Wis. 2d 282, 307, 240 N.W.2d 610 (1976). We discern no useful purpose the
Council’s desired declaratory judgment would serve. We therefore affirm the
dismissal, albeit on other grounds. See State v. King, 120 Wis. 2d 285, 292, 354
N.W.2d 742 (Ct. App. 1984).

936 We need not address whether the circuit court properly dismissed the
Council’s declaratory judgment action challenging the validity of WIS. ADMIN.
CODE §§ NR 106.145 and 217.04(1)(a)2. (May 2005). The Council has supplied
no argument on appeal regarding the challenged rules’ validity, and notes in its
reply brief that these declaratory judgment requests “were not pursued and not
before the court when it rendered its decision.” See M.C.L, Inc. v. Elbin, 146

Wis. 2d 239, 244-45, 430 N.W.2d 366 (Ct. App. 1988) (we need not consider
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undeveloped arguments); Evjen v. Evjen, 171 Wis. 2d 677, 688, 492 N.W.2d 361
(Ct. App. 1992) (issues not properly raised are waived on appeal).

937 We decline to take judicial notice of a February 17, 2009, letter in
which the EPA allegedly disapproved portions of Wis. ADMIN. CODE § NR
106.145 (May 2005), as inconsistent with federal law. We agree with the DNR
that the letter would have no bearing on whether the DNR properly denied the
Council’s request for a hearing under state law. The letter would therefore be

irrelevant to the resolution of this appeal.

938  Finally, the Council claims any requirement that it submit objections
during public comment to preserve review is an invalid unpromulgated rule for
which the DNR failed to follow rulemaking procedures. Because the Council has
not responded to the DNR’s argument to the céntrary, we deem the matter
conceded. See Charolais Breeding Ranches, Ltd. v. FPC Secs. COrﬁ., 90 Wis. 2d
97, 109, 279 N.W.2d 493 (Ct. App. 1979).

CONCLUSION

939  We conclude the circuit court incorrectly interpreted WIis. STAT.
§ 283.63 and hold that the DNR must conduct a public hearing regardless of
whether it received comments on the contested matter prior to a final decision on
the permit application. We also conclude the DNR has authority to determine
whether discharge permit provisions authorized by state regulations comply with
federal law. We therefore reverse the circuit court and remand for entry of an
order requiring the DNR to conduct a public hearing in accordance with the

procedure set out in § 283.63.
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By the Court—Judgment reversed and cause remanded with -

directions.

Recommended for publication in the official reports.
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STATE OF WISCONSIN CIRCUIT COURT BROWN COUNTY

BRANCH VII
CURT ANDERSEN,
JOHN HERMANSON, : AMENDED
REBECCA LEIGHTON KATERS, DECISION AND ORDER
CHRISTINE FOSSEN RADES,
THOMAS SYDOW, CASE NO. 06 CV 726

CLEAN WATER ACTION COUNCIL OF
NORTHEASTERN WISCONSIN, INC. and
NATIONAL WILDLIFE FEDERATION
AND
FORT JAMES OPERATING COMPANY,
Petitioners,

VS

PEPARTMENT OF NATURAL RESOURCES,
: Respondent.

STATEMENT OF THE CASE

This matter is before the court because the Court of Appeals reversed a decision
of a Brown County Circuit Court Judge. The Court of Appeals ruled that it was Fort
James Petition for Revi;ew to the circuit court that haé to be dismissed and then reinstate
the petitioners Petition for Review. The petitioners filed a Petition for Judicial Review
per Wisconsin Statute sections 227.52 and 227.53. The petitioners also requested
declaratorif judgments pursuant to Wisconsin Statute sections 8§06.04 and 227.40
pertaining to Wis. Stat. section 283.63 and 283.31(3) and (4) and Wis. Adm. Code

sections NR 217.04(1)(a)2 and NR 106.145. Accordingly, this decision is to decide the

merits of the petitioners’ petition and other Tequests.
I'find it heipful the recitation of the Findings of Fact dated November 16, 2006
issued by the Honorable Wm. Atkinson to set out the background of the case. In the

Findings of Fact, the court found that:
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“1. On August 30, 2005, the Wisconsin Department of Natural Resources
(“DNR”) reissued Wisconsin Pollutant Discharge Elimination System
(“WPDES”) permit no. WI-00-1848-07-0 to Fort James Operating Company,
Broadway Mill, located in Green Bay, Wisconsin. On Qctober 28, 2005, five
individuals, Curt Andersen, John Hermanson, Rebecca Leighton-Katers, Christine
Fossen-Rades, Thomas Sydow and James Baldock, through legal counsel at
Midwest Environmental Advocates, Inc., served a Petition for Contested Case,
WPDES permit No. WI-00-1848-07-0, Fort James Operating Company-—
Broadway Mill on the Secretary of DNR.

2. Subsequent to the filing of the petition, counsel for the five petitioners
and counsel for Fort James exchanged correspondence with DNR officials
concerning the sufficiency of the petition.

3. In March 16, 2006, William H. Smith, Deputy Secretary, DNR wrote to
counsel for the five petitioners and Fort James, and issued the Department’s

decision on the issues that were in dispute between the petitioners and Fort James.
(“DNR Decision™).

4. In response to the DNR Decision, the five petitioners plus the National
Wildlife Federation and Clean Water Action Council of Northeastern Wisconsin
filed a Petition for Judicial Review and Declaratory Judgment, Case number 06-
CV-726 in this Court on April 13, 2006. The petitioners sought review of that
portion of the DNR Decision which held that challenges to the mercury provisions
of the Fort James’ WPDES permit could not be challenged because no one had
raised substantive comments on that issue during the public comment phase.” The

Petition also contended that the WPDES permit conflicted with certain federal
regulations and that they were entitled to review on that issue. The petifioners
further sought a Declaratory J udgment from this Court secking a ruling that
certain DNR administrative rules were invalid because they purportedly
conflicted with federal regulations promulgated under the Federal Clean Water
Act.”

DECISION
Laffirm the DNR decision to partially grant and partially deny petitioners’
request for a contested hearing under Wisconsin Statute section 283.63 to 'review
certain issues related to the WPDES Permit that the DNR issued to Fort James
‘Operating Company. I hold that any review is done only on the basis of state law
and not federal law. I also deny petitioners’ requests for declaratory judgments. I

therefore dismiss petitioners® Petition for Review.
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The reasons for my decision are as follows:

First, I agree with the DNR someone needed to raise any issues about the
permit in the public comment period. The public comment period is outlined in
Wisconsin Statute 283.39. The DNR appropriately ordered a public hearing on
the phosphorous issue. The petitioners themselves raised issues pertaining to the
phosphorous during the public comment period. However, the petitioners did not
raise any issues on mercury during the public comment period.

The DNR did receive comments from a citizen regarding mercury. (See
Fort James Record Appendix page 031) However, I agree with the DNR that the
inquiry about mercury issues was non-specific in its concerns. In its brief, the
DNR stated that, “He (Mr. Lavelette) certainly never mentioned the mercury
issues that are presented in the request for a hearing.” (DNR briefp. 6) The
petitioners, not Mr. Lavelette, presented the request for a hearing on the mercury
issues. |

It is true that Wisconsin Statute sectior; 283.63 itself does not indicate that
aﬁy issue raised for a review hearing to be raised in a pre-hearing contact.
However, the DNR cites Wisconsin Statute 283.63 (1) (b) which provides in part
that, “The department shall consider anew ail matters concerning permit denial,
modification, suspension or revocation.” I agree that the intent of the statt?
legisla_ture was that the DNR had tobe in a position to again look at all matters as
it pertains to the permit. To look at items “anew”, the DNR has to be in a position

to examine any matters goihg in to the permit process before any public hearing.
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I'believe the DNR Deputy Secretary stated this position well when he

stated,

“The Department interprets the division of Hearings and Appeals’
interpretation of Thiensville to be that the public participation phase of
permit re-issuance is an integral part of the permitting process. A process
in which issues can be aired before the Department for the first time at a
contested case hearing would significantly diminish the benefits
envisioned by the Legislature in providing a less formal process for public
input. It is during that public participation phase when differing positions
that have not yet solidified can be addressed in a process less formal than a
trial-like contested case. Further, permit conditions that are still in the
drafi stage are more easily re-evaluated by the Department, and where
appropriate, modified easily and inexpensively.”(DNR letter page 3, dated
March 16, 2006) ‘
1 also agree with the DNR that the exhaustion of remedies doctrine applies
in this case. In Thiensville Village v. DNR., 130 Wis. 2d 276, 281-282, 386
N.W.2d 519 (Ct. App. 1986), the court held the exhaustion of remedies doctrine
applies not only before a litigant proceeds to court, but also before proceeding
before an administrative law judge. The court held it is more appropriate for the
DNR to review issues than the Division of Héaﬁngs and Appealé. The court
stated, “We believe that the spirit of the exhaustion of remedies doctrine is served
by allowing the agency with the expertise and experience to retain the right of
first review.” I believe that the state legislature intended that it 1s necessary to air
issues before the affected administrative agency before proceeding to the Division
of Hearings and Appeals. In this case, it was not done by anybody on the issue of
mercury.
Therefore, I deny petitioners’ argument that the DNR has exceeded its

authority when it required that persons submit written or oral objections to a

proposed WPDES permit before those persons or other persons may petition the
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DNR for a review of a WPDES permit. I deny Petitioners’ request that I issue a
declaratory judgment that Wis. Stat. per Wis Stat. sec. 806.04 does not require -
persons to first submit written or oral objections to a WPDES permi{ prior to
rquesting an adjudicatory hearing.
| Secondly, the petitioners also argue that the DNR may not issue the
WPDES permit because various parts of the permit conflict with federal law.
Specifically, the petitioners argue that: (1) Per Wisconsin law, the DNR must
issue permits that comply with federal law. In this case, the petitioners argue that
the issued permit does not comply with Wis. Stat. sec. 283.3 1(3) and (4)
(compliance with applicable federal law); (2) Wisconsin Administrative Code
Section NR 217.04(1)(a)2 (water based effluent limits for phosphorous) is an
invalid administrative rule because it conflicts federal regulations promulgated
~under the Clean Water Act; and (3) Wisconsin Administrative Code Section
106.145 (determination of mcarcursfr efﬂuent limitation) is an invalid administrative
rule because it conflicts with federal regulatioﬁs promulgated under the Clean
Water Act.
I agree that only the United States Environmental Protection Agency
(“USEPA”) may decide that certain penmit provisions do not comply with federal

law. The DNR has provided the reé{uisite cites. This is because the USEPA

maintains oversight of the Wisconsin administration of the WPDES program.
The USEPA has review and ultimate authority over the state’s issuance of
WPDES permits and may object to the issuance of a permit. In this case the

USEPA did not object to the issuance of the permit. The USEPA also approved
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X ‘the admm:stratwe rules of which the petxtaonem complain. Because of this

K .f.-relahonshxp, the DNR must limit the hearing to challenges based upon state law
because the USEPA is not a party to this action. Even if the exhaustion of
lremedics doctrine did not apply, any federal challenge needs to involve the

federal court and, the USEPA, an indispensable party under Wisconsin Statute
section 803.03, needs to be involved. The USEPA cannot be sued in state court.
Thus the federal law challenges to state law and administrative regulations can not
be heard by this court. This court does not have Jurisdiction,

CONCLUSION

In conclusion, this court affirms the DNR's March 16, 2006 Order put out
* in a letter dated March 16, 2006, In its letter, the DNR denied petitioners’
challenge to Section 2.2.1 of the pemﬁt based upon federal law. The DNR also
denied petitioners’ challenge to Section 2.2.1.3 of the permit, as it involved the
discharge of mercury. 1 affirm both of these positions. Ialso deny petitioners’
requests for declaratory judgments per Wisc;nsin Statute sections 806.04 and
227.40. The hearing review shall only be on state law, not federal law.

Dated this 711&13{ of September, 2008.

BY THE COURT:

Trrrothy A. Hr{nk?(ss, Circuit Court Judge
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On September éﬁ, 2008 1 mailed a copy of
the foregoing document to:

Attomey Joanne F. Kloppenburg
-P.O. Box 7857
Madison, WI 53707

Attorney Elizabeth Lawton
551 W. Main, Ste 200
Madison, WI 53703

Attorney Neil S. Kagan
National Wildlife Federation
213 W. Liberty Street, Suite 200
Ann Arbor, M1 48104-1398

Hnda. 77). Schnsedn

Linda M. Schroeder, Judicial Assistant
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State.of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

. 101 . Webstor St

Jim Doyle, Governor Box 7921
Scott Hassett, Secretary. Niadison, Wisconsin 537077921
: - - Telephone 608-266-2621

FAX 608-267-3579

TTY Access via relay - k!

March 16, 2006 | | @ PY |
Andrew C. Hanson Lo -
Melissa Scanlan . =~ ¢ ¥

- Midwest Environmental Advocates

702 E. Johnson Street
Madison, WI 53703

Richard J. Lewandowski, o
: WhyteH-irschboeck.DudekS.f.C..'. e
One. East Main Street, Suite 300

S L4 ‘.-.',f',.-‘-,-.--:;: por fe et st 1 T I T R S ST -- .
Madison, WT53703:3300" /7 o T e R, S L G e

T Gutont Potiion for Contesiod Clist, WPDES perit W1-001848:07-0, Fort Jamés
' ~ Qperating C?mp_é.lhwaroadwayMil,If“ I I

Dear Mr. Hanson, Ms Soaplan and Mr. Lewandowski: -

~On December 9, 2005 I denied the above-referenced Petition. Petitioners then contacted the

Department and asked for reconsideration of the denial because of an alleged incorrect
assumption by the Department. Subsequently, a seres of email correspondence Was followed by
a more formal exchange:0f positions.by Petitioners, and Fort James. What follows is the o

Department’s determination on Petitioners’ request for reconsideration of the denial of the
contested case hearing. This determination has been reviewed for content and accuracy by
several members of the Depariment’s Bureat of _Legal.Services',a@d_by program staff tesponsible
for re-issuance of the. WEDES, permit to Fort James. . .o E

Jurisdiction

The sole auttloﬁty"far the Wisco 15in Departmént of Natural Resources to administer the WPDES

" permit program appears in Wis. Stats. chs, 281 and 283, and Wiscorisin Administrative Codes

adopted pursuant to. thciseza!i;%w;éﬁqs,ﬁ:o,mé' extait that a challenge to 2 WPDES permit term or

condition is made, pursuant {6 Wis. Stat'§ 383 6% the E:‘Hélléh'ge'n‘iu‘st-ﬁé’ﬁéséd o Wisconsin -
law. L : ' g

Ve Wisconsin Giistatue in Wis. Stat. ch. 283, v dicectod that certain activities coimport with federal 1w

dnewigov S " -Quality Natural Resgurces Management
h in. 7 .
wisconsin.gov Thro.ugh E_xcgl!en Customer Service Pet-App. 129
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The Department has a delegation agrecment with the United States Environmental Protection
Agency (USEPA) pursuant (o which the USEPA accepts WPDES permitting as the legal
surrogate for federal permitting under the Clean Water Act. Consequently, any WPDES permit
for a discharge to navigable waters of the United States is also a National Pollutant Discharge
Elimination System (NPDES) permit pursuant to that delegation.

The USEPA maintains oversight over Wisconsin’s administration of the WPDES/NPDES
program and has the authority to direct WiSconsiri to cotrect any deficiencies in its laws
necessary for the state program to comport with federal law. The USEPA also has review ‘ |
authority over the issuance of WPDES permits. Should such a permit not comport with federal
requirements, the USEPA may. object to the permit being issued. Under Wis. Stat.

§ 283.31(2)(b), the Departinerit may not issue a permit to which the USEPA has objectcd.z

Verification

One issue raised by Fort James is whether Petitioners complied with the requirement that appears
in Wis. Stat. § 283.63 and Wis: Admin. Code § 203.17 for verification of the Petition. The
Department concludes that the Petition was properly verified.

Fort James initially challenged the manner in 7hich the Petition was verified on the grounds that
Petitioners had failed to affirmatively attest to the factual allegations contained in the Petition.
Subsequently, Fort James questioned whether each of the Petitioners had personally appeared
and signed the Petition before the notary public on the day indicated. Addressing the issues in
reverse order from how they were initially presented, the Department perceives the issues to be
1) were the signatures of the Petitioners properly notarized, and 2) does notarization of -
signatures of Petitioners-with no other attestation by Petitioners—qualify as Verification for

purposes of the WPDES permit program.

With respect to verification, the suggestion in the Department’s December 29, 2005 letter
regarding affidavits was intended to address whether the Petitioners had, in fact, appeared before
the notary public on the date that appeared in the Petition, The affidavits submitted by Petitioners.
appear to resolve that issue for the Department, though Fort Jares is not precluded from

investigating this issue further.,

The Department concludes that, for purposes of the administration of the WPDES permit
program, notarized signatures of petitioners satisfies the verification requirement. This issue
would not exist if either the statute or administrative rules clearly stated what is required for
proper verification to occur. As is evidericed by the submittals by Petitioners and Fort James, that
is not the case. However, the goveming’-regulation, Wis. Admin. Code NR 203.17, sets out the
form for petitions and places the verification after the signatures of petitioners. Since the
verification follows the petitioners signatures, the most logical inter_pretation is thatitis the
signatures that are being verified, which is acceptably accomplished by notarization. -

2 The above-referenced permit was pfovidcd't:o the USEPA by the Department. The USEPA reviewed the permit

and did pot object to it.

pet-App. 130



Thiensville and Madison Kipp

The Division of Hearings and Appeals has a long-standing practice of deferring to the ‘
Department on jurisdictional matters or matters that can be construed as being jurisdictional in
nature. Accordingly, the Department believes that the application of Thiensville to the issues in
this matter is the responsibility of the Department, not the Division of Hearings and Appeals.
This determination is made easier from the Department’s prospective because there are no
meaningful disputes of fact with respect to what comments had been received by the Department

during the public comment phase of the permit re-issuance.

The Department coneurs with Petitioners’ position that the administrative law judge’s
 interpretation of Thiensville in Madison Kipp is not binding on the Department. The Depattment

also concludes that 40 CFR §§ 124.13 and 124.19 do not apply to State proceedings and
therefore are not binding with respect to how the Department interprets Thiensville. However,
both the Madison Kipp ruling and 40 CFR §§ 124.13 and 124.19 are instructive and the
Department has factored them info this determination. :

The facts in Thiensville and Madison Kipp differ from those in this moatter. Further, neither the
text of Thiensville nor the finding of Madison Kipp provide an irrefutable resolution regarding .
the proper interpretation of the law in such a situation as is before the Department. However,
inasmuch as both Petitioners and Fort James have had the opportunity to provide their respective
positions and have fully taken advantage of that opportunity, the Department is in a position to
make its determination. ' '
The Department interprets the Division of Hearings and Appeals” interpretation of Thiensville to
be that the public participation phase of permit re-issuance is an integral part of the permitting
process. A process in which issues can be aired before thé Department for the first time at a
contested case hearing would significantly diminish the benefits envisioned by the Legislature in
providing a less formal process for public input. It is during that public participation phaseé when
. differing positions that have not yet solidified can be addressed in a process less formal than a

- trial-like contested case. Further, permit conditions that are still in the draft stage are more easily

re-evaluated by the Department, and where appropriate, modified easily and inexpensively.

The Department, in its December 9, 2005 determination, accepted what it perceived to be the
Madison Kipp application of Thiensville— that petitioners for a contested case hearing had to be
the persons who raised the issue or issues during the public comment phase. However, based on
the submittals of Petitioners and Fort James, the Department is hereby modifying its - :
" interpretation of Thiensville as it applies to the Legislative intent regarding the role of the public
participation process. We now interpret Thiensville to be that an jssue may be raised at a
contested case hearing if it had been aired during the public comment period, even if the ultimate
petitioners for the contested case hearing were not involved in the discussions. This approach
does somewhat reduce the possibility that the public participation process will bring all
interested parties together and forge a solution. Nevertheless, it recognizes that the most
important consideration is whether the issues were fully placed before the Department for re-
evaluation while the permit was still in draft form. This interpretation appears to be consistent
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with the reasoning of the Court in Thiensville, and it essentially adopts the application of 40 CFR
§6 124.13 and 124.19. _‘

’

Phosphorus

Given the above analysis, the Department finds that the comments made by Midwest -

_ Environmental Advocates with respect to phosphorus satisfy the requirement that issues be
raised during the public comment period. Accordingly, the Department hereby withdraws its

‘December 9,-2005 denial of the hearing on the phosphorus issues raised in the Petition.

“The Petition challenges the reasonableness of Section 2.2.1 of (W. isconsin Poltutant Discharge
Elimination System (WPDES) permit No. WI-001848-07-0. By this letter, the Petition is granted
with respect to the challenge to Section 2.2.1 to- the. extent that the challenge is grounded in
Wisconsin law: The Petition is denied to with respect to any challenge to this section that is

grounded solely in the application of federal law.

Further, fo the extent that a challenge is based on the failure of Wisconsin law to comport with |
- federal requirements, the challenge is denied as not being authorized pursuant to Wis. Stat.

§ 283.63.

Mercury

Petitioners also challenged Section 2.2.1.3 which addresses the discharge of mercury. Neither
‘Midwest Environmental Advocates nor Clean Wafer Action Council of Northeastern Wisconsin
nor any of the Petitioners commented on this section during the public comment period.
Petitioners rely on the fact that one person requested additional information regarding mercury,
and the Department reflected this in its response to comments. Petitioners characterize the
Department’s response to comments as showing that their mercury issue was considered by the
Department during the public comment phase. B

' The characterization by Petitioners of the Department’s response to comments made during the
public comment period is not borne out by the record. The comment referenced by Petitioners
was simply a request for additional information on several issues, including mercury. And, the .

- subsequent Department response was a short synopsis of what had-appéared in the briefing
document that preceded public notice of the permit. Stated simply, neither the comment, nor the -
response includes any indication that this exchange reflects the type of airing of issues that the

_ Department interprets to be required. Further, the senior staff engineer who wrote the permit was .

asked whether the public comment caused him to perceive there was an outstanding issue with
respect to mercury that needed further consideration. His response was that he took the request
for information to be only that. He did, nevertheless, atiempt to contact the person who made the
request for information, bowever his letter to the address provided was returned to him as

undeliverable. '
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Conclusion

Upon reconsideration and consistent with the above discussion, the Petition is granted in part
with respect to the challenge to Section 2.2.1, provided that the challenge is grounded in
Wisconsin law. The challenge to Section 2.2.1.3 is denied. P

If you have any questions fe‘garding this decision, please direct them to Attomey Charles.
Hammer at 266-0911. : :

If you believe you.have' a right to challenge this decision made by the Department, you should
know that Wisconsin statutcs, administrative codes and case law establish time periods and
requirements for reviewing Department decisions. :

To seck judicial review of the Department’s decision, ss. 227.52 and 227.53, Stats., establish
criteria for filing a petition for judicial review. Such a petition shall be filed with the appropriate

circuit court and shall be served on the Department. The petition shall name the Depz_zrtment of
Natural Resources as the respondent. '

Sincegely, | }Q ' r Q%\

William H. Smith
Deputy Secretary
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Russell Rasmussen, Director

Burean of Watershed Management
Wisconsin Department of Nafural Resources
101 South Webster Street

P.O. Box 7921
Re: Fort Jamnes Operating Co.
Green Bay Broadway
Permit No. 0001848
Dear Mr Rasmussen:

The United States Environmental Protection Agency (USEPA) has reviewed the draft permit for the above-
referenced facility, and will not object to the reissuance of this permit as drafted, under the following conditions:

You riwst resubrmit the permit to the USEPA for review if:
| a Prior to the actual date of issuance, an effluent guideline or standard is promulgated which is
‘ applicable to the permit and which would require revision or modification of a limitation 6r
condition set forth in the draft permit;
b. . A vagance is granted and the permit is modified to incorporate the results of that variance; or

C. "There are additional revisions to be incorporated into the final permit which have not been agreed
to by this Agency. , :

If the State complies with the above conditions, the permit may be issued in accordance with the Memorandum of
Agreernent and pursuant to the Clean Water Act.

When the final permit is issued, please forward one copy and any significant comments received during the public
notice to this office at the above address, attention NPDES Programs Branch. .

HQ«WN

.= Peter Swenson, Acting Chief
~ NPDES Program Branch

vou Michael Hammers, WDNR
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P.O. Box 7921 o i """ i '
Madison, Wisconsin 53707 - 7921 ¢ il HAGEMENT

Re: Fort James Operating Co.
Green Bay Broadway
Permit No. WI0001848

Dear Mr. Rasmussen:

We are reviewing the information submitied pursuant to 40 CFR 12343 for the above-mentioned facility to
determine whether the draft permit meets the guidelines and requirernents of the Clean Water Act {CWA). We
find that our review and the time to submit comments upon, ohjections to or recommendations to the proposed

permit will require additional time. Therefore, under the Memorandum of Agreernent and 40CFR123.44 we

request the full 90 days to complete our review of this proposed permit.

Singersly yours

- . !
1 i moe
Peter Swenson, Acting Chief
NPDES Programs Branch

co; Michael Hammers,WDNR
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U.8.EPA COMMENTS:

"pleage note that with most, if not all of these comments, it appears that
changas to the language of the proposed rules will be necessary, in order to
accommodate our concerns. If you do not agree that a change in the proposed

rule language is necessary, please explain how the proposed rule is “aa
protective as" the cuidance."” ’ . :

1.

Comment: NR 106.08 (1)(b). As indicated, it is not clear if these
provisions represent an alternative to NR 106.05 (2} and (3) ox an
addition to these provisions. By vaddition" I mean that the provisions
of NR 106.05 {2) and (3) represent provisions ‘which will always be
invoked to determine if a permit 1imit is needed, and that in addition
to these provisions, those of NR 106.05(1) (b) can be used under
additional conditions to further require imposition of a limit. It
appears the intent is to entablish two options for determining
reasonable potential, and that these are vgither/or" options. As such, a
finding of no reasonable potential under NR 106.05(1} (b} could counter a
finding of reasounable potential under NR 106.05{2) and (3). AS indicated
in the September &, 1996 correspondence, such an outcome does not appear
to be as protective as the provigions of Appendix F, Procedure 5 of 40
¢FR Part 132. From earlier discussions we had on this subject, 1t had
appeared that the issue WONR was trying to address was the need for a
permit drafter to develop Tier II values, rather than limitations based
upon those values (i.e., you ‘wanted to ensure that the first permit
drafter to preépare a permit after adoption of these rule revisions did
not have to develop a Tier 1I value for every pollutant in the universe
minus 15 excluded pollutants and those which have Tier 1 criteria.) We
do have some flexibility in this regard, This issue is discussed on
pages 327~333 of the 8ID, and it may be useful to explore revisions of
NR 106.05{1} (b} in the context of that type of analysis. ‘;)

Response: The Department has made some minor changes to a. NR 106.05
(1)(b) in order to clarify the linkage between this section and s. NR
106,05 (2) & (3). We believe that implementation of this section will
be conalstent with the intent of the GLIL.

conment: : NR 106.06({6) (b}{c) and {d}. We have understood these
provisions, generally, to address the issue of pollutants in intake
waters, by offering two alternatives - that of paragraph (b) which is
intended to be consistent with provisions of Procedure 2 of Appendix F
of 40 CFR Part 132, and that of paragraphs (c} and {d) which are
intended to be consistent with the provisions of Procedure 3 of that
Appendix. While we agree that Procedures 2 and 3 offer two valid
approaches for dealing with poellutants in intake waters, it appears that
the language in NR 106.06(6) (k) (©) and (d) may be read to invoke an
analysis which could fall short of that which is required under
Procedures 2 and 3. As such, this language would not be as protective as
the Guidance. Additionally, the language eeems to allow, with very
little ambiguity, the option for an effluent limit to be established in
non-attained waters at levels greater than the water quality criterion
(e.g., at representatlive background levels), without invoking processes
consistent with Procedures 2 or 3 (or other process consistent with 40
CFR Part 132, Appendix F, Procedure 5). This latter concern may be
ramedied by changing the language from "or an alternate limitation or
requirement may be determined" to vwhen an alternate limitation or

requirement is determined".

Finally, the relationship between NR 106,06(6) and NR 106.10 is not
clear. NR 106,10 appears to allow exception to the provisions of NR
106.06(6) and such exception does not appear to be as protective as the ~.
Guidance., Specifically, it appears that noncontact cooling water which (;)

3
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contained intake pollutants which would otherwise fall under the
provisions of NR 106.06(6) would be exempted from those provisions,

Response: Modifications to NR 106.06(6)(c) have been made to be
regponsive to this comment.

Comment:. NR 106,.09. As we have discussed, the WET reasonable potential
procedure specified in the rule does not appear as protective as the
Guidance. I understand the concern that WDNR has raised relating to the
potential for periodic WET monitoring to automatically invoke a permit
limit, even though the results of the WET tests reveal no effluent
toxicity. On the other hand, we also understand the use of the GLT
approach which allows acute dilution factors ig of concern to you., We
have discussed several options to ensure congistency with the Guidance,
and will evaluate your final rules andg supporting information to ensure

this condition is met.

Response; The Department believes the proposed language in ss. NR
106.08 and 106.09 is as protective as the Guidance. A detailed
explanation supporting this position ig provided in a letter frem
Paulette Harder (Director - Bureau of Watershed Management)} to Joan
Karnauskas {!.S. EPA -~ Region V)dated January 24, 1997. Copies of the
aforementioned letter are available upon reguest.

Comment: NR 106.05(8) I understand that your intent is that this .
provision be invoked when there is insufficient data to invoke the
preceding provisions in NR 106.05, which is eminently acceptable.
However, it has been suggested that NR 106.05(8) could be read to
establish an alternate "reascnable potential” analysis which would be
less protective than 40 CFR Part 132, Appendix F, Procedure 5. While
this may appear to be a somewhat tortured reading of this provision, if
the first clause of NR 106.05(8) were revised to read "When the
provisions of this paragraph cannot be invoked beczuse representative
discharge data are not available .." perhaps the intent would be even
more ¢lear., ’ ’

Response: The Department has made the reduestad change as suggested.

Comment: NR 106.07(6) Thie language appears to imply that a discharger
could be deemed in compliance with ita permit limit even when effluent
values are greater than the WOBEL. For example, if the WQBEL is 9, the
LOQ is 15 and we have effluent values of 20 and 6, even if we were glve
the benefit of the doubt to the discharger, and for purposes of
averaging set the 6 equal to zero, the average would be 10, which would
be greater than the WOBEL. It appears that NR 106.07(6) could be read to
permit such a finding which would not be as protective as the Guidance.

Responge: The commenter obviously carefully choge the numbers for the
example to make the argument. However, one could change the numbers
slightly to make the opposite argument: that Wisconsin’s approach is
stricter than that suggested in GLI. To illustrate, in the example
where the WQBEL is 9 and the LOQ ia 15, what if the effluent values were
17 and 14? Using federal gquidance (the minimum level approach
recommended in the GLI) the average (after assigning a value of zaro to
the 14) would be 8.5, below the WOBEL, and the discharger would be
deemed in compliance., However using the Wisconsin approach, the average
would be 15.5, above both the LOQ and the WQOBEL and the dischargar would
be deemed not in complliance., Of course, there are other combinations
which could be chosen, including varying where the WOBEL falls in
relation to the LOQ, which would illustrate differences in the two
approaches. Thus, we believe that the Wisconsin approach is asg

protective as the GLI.
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In comparing the two approaches with situations like the one chosen by
the commenter, the Wisconsin approach would result in more findings of
non-compliance as the LOQ lowers toward the WQBEL and the minimum level :
approach would show more non-compliance as the disparity between the Log
and the WQBEL becomes greater (assuming there is at least one - :
measurement above the LOQ). Intuitively, it makes sense to us, that we
should have more certainty in compliance decisions as we are hetter able
to quantify in the region of the WQBEL. If that is true, the Wisconsin

approach appears to be superior.

Additionally, the code provisions follow logically from the procedures
outlined in the January 26, 1994 Report of the LOD/LOQ Technical
Advisory Committee (a group convened in Wisconsin). Since this
procedure was devised by and has received approval of a variety of
interests, we prefer not to make changes. :

Comment: NR 106.06(1) 6. NR 106.06(1). Concern has been raised that the
March 23, 2007, deadline for elimination of mixing zones for existing
dischargers of bioaccumulative chemicals of concern is addressed through
a nots in the rules, rather than a specific requirement. It would be
helpful if Wisconsin were to digcuss the process whereby an expliclt
requirement for the elimination of these mixing zones will be
incorporated into the rules, such that the regulated community will have
ample time to comply with the requirement, by March 23, 2007.

Responge: To satiafy the March 23, 2007 requirement (assuming five year
permit terms), the rule for the phasecut of mixing zones for existing
dischargers should go into effect in the year 2000 (no later than the
year 2001). The Department, should therefore begin the rulemaking
process in the beginning of the year in 1999. The rulemaking process
begins with a pink sheet submittal to the Natural Resources Board
whereby the Department requests permission to initiate rule-making.

—
Comment: NR 106.07(7) As we have noted, the Guidance specifies that ..
when WET limits are used in place of limits derived from Tier 2 values,
the exizting provisions of 40 CFR 122.44(d} (1) (vi)(C) also apply. To be
consistent with the Guidance, language should be incorporated into NR

106.07(7) to clarify this.

Regponse: The Department has not added further rule language; however,
the provisions of 40 CFR 122.44(d)(1)(vi)(C) will be addressed as
follows: (1) Permit identifies pollutants to be controlled: this will
be accomplished by adding pollutant information to our permit merge; (2)
Fact sheet: this information will be included in the brisfing memo and
will be codified when ch. NR 201 is revised; (3) Indicator parameter
limit attains and maintains applicable water quality standards: this
will be accomplished via the State of Wisconsin Aquatic Life Toxicity
Testing Methods Manual which outlines the requirements for follow-up of
WET test fallures; (4) Permit containe a reopener clauge: It is not
necessary to place reopeners clauses in permits. The Department already
has broad authority pursuant to s. 147.03(2), Stats., to reopen and

modify permits.

Comment.: NR 207. As we have discussed, the provisions of NR 207 do not
appear to be as protective as the provisions of 40 CFR 132. . Appendix E.
as those provisions would relate to the discharge of BCC’s which are not
currently subject to permit limits. As such, Wiscongin’s proposed
regulation does not appear to be as protective as the Guidanece, in that
certain activities which must be subjected to a review under the
Guidance appear to be exempted from such review in Wisconsin's proposal.
While we recognize that existing provisions in NR 205 address this issue
to a limited extent, as your "Green Sheet" background memorandum
explains "the Department will not be able to limit increases in the | e
discharge of a pollutant for an existing permit ... if the substance is \.

K¢
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not already limited in the permit". This is clearly not as protective as
the Guidance and is an issue which warrants attention as you proceed to

public notice of this proposed rule.

Raesponsae: The Department has recognized all alony that this has been
EPA‘e (and othera) primary concern with the proposed rule package.
Additional rule language, specific to an increase in leoading (discharge)
of highly bicaccumulative chemicals of concern (BCCs) in the Great Lakes
System, has been added to s. NR 207.02(6). This change should raesult in
the proposed rule package being vponaistent with" the GLI. The
Department has also included in this subsaction, some of the exemptiona

that waere specifically cited in the GLI.

9. Comment: NR 106.17 I did not provide this comment in my September 6,

1996 letter, and apologize for raising it at this late date, however, as
. we deliberated the issue of whether a 7-year compliance schedule would

be as protective as the sum of conditions B.1 and C.1 of Appendix F,
Procedure 9 of the Guidance, we falled to address the provisions of 8.2,
which require that whenever -a compliance schedule extends beyond the
term of a permit, an interim effluent limit must be imposed. This may be
addreassed by amending NR 106,17(2)(f} to read "May extend beyond the
explration date of the permit, provided that an interim effluent limit
is effective upon the expiration date of the permit”.

Regsponse: In response to this comment, s. BR 106,17 (2)(f) has been
changed to read, "May extend beyond the expiration date of the permit if
an interim permit limit which is effective upon the permit's expiration

date iz included in the permit.®

A note has also been added to the rule following s. NR 106.17 (2)(f}.
It reads, "Note: An interim permit limit is not necessarily a numeric

effluent limitation.®

10. Comment: Finally, I would like to note for the record that the record
for the PCB criteria for human health and wildlife have been remanded
and we have recently proposed revised PCB criteria. Additionally, the
acute criterion for selenium has been vacated, and we expect that a
revised criterion will be proposed shortly.

Responget Corrections to the PCB criteria in ch, NR 105 have been made
accordingly; the acute aquatic life criterion for selenium has also been
deleted. For further response, see #7 in ch. NR 105 General Comments.
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Michael D. Witt, Chief

Specialized Discharge Management Section
Bureau of Watershed Management
Wisconsin Department of Natural Resources
Post Office Box 7921

Madison; Wisconsin 53707-7921

Re: Draft Wisconsin Chloride Code

Dear Mr. Witt:

Thank you for your June 29, 1998, letter in which you asked the United States Environmental
Protection Agency (USEPA), Region 5, to comment on the above-referenced draft code. We
welcome the opportunity to participate in the development of policies and procedures affecting
the Wisconsin Pollutant Discharge Elimination System (WPDES). Collaboration between our
agencies in the developnent of policies and procedures promotes efficient administration of the
WPDES and ensures continued progress toward the goals of the Clean Water Act (CWA).

The draft code reflects creative thinking and many hours of hard work by Wisconsin Department
of Natural Resources (WDNR) staff and the Chlorides Advisory Committee. Given the
relatively high cost of technology designed to remove chlorides from wastewater, we are
impressed, in particular, by the innovative approaches to source reduction and control
contemplated in s. NR 106.90 of the draft code. We agree that dischargers should explore all
options for source reduction and control before committing significant resources to the
construction of treatment systems.

We offer the following specific comments on the draft code:

1. We support language in draft s. NR 106.83 which would require the WDNR to evaluate the
need to establish effluert limitations for chlorides whenever effluent data indicate that a
discharge contains chlorides. Generally, this langnage is consistent with 40 CFR 122.44(d)(1), a
- Federal regulation that requires permitting authorities to determine whether pollutants are or may
be discharged at a level which will cause, have a reasonable potential to cause, or contribute to an
excursion above numeric or narrative water quality criteria. We are concerned, however, that
language elsewhere in s. NR 106.83 and in ss. NR 106.88, 106.90, and 106.91 indicates that the
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2
WDNR would refrain from establishing water quality-based effluent limitations (i.e., calculated
limitations as defined in s. NR 106.82(1)} if the discharger cannot consistently meet the
limitations. Federal regulations at 40 CFR 122.44(d)(1) require water quality-based effluent
limitations to be established whenever the permitting authority determines that a discharge will
* cause, have a reasonable potential to cause, or confribute to an excursion above numeric or
narrative water quality criteria. On the subject of establishing water quality-based effluent

limitations, we fecommend changes to the draft code to ensure that the final code is consistent
with 40 CFR 122.44(d)(1). :

Permits with water quality-based effluent limitations may include schedules leading to
compliance as long as such schedules are allowed under Wisconsin water quality standards or
WPDES rules, and the schedules do not exceed the duration of the permit. When compliance
schedules exceed one year, 40 CFR 122.47(3) requires the establishment of interim requirements
(such as interim or target limitations, source reduction measures, or de51gn and construction
milestones) and dates for their achievement.

2. Draft s. NR 106.88(1) indicates that, in drafting a permit for a facility that can consistently
meet calculated limitations, the WDNR may establish a schedule leading to compliance with the
limitations. Since 40 CFR 122.47(a)(1) requires permits to be written such that compliance is
achieved as soon as possible, we recommend a change in this language to provide that
compliance schedules may be established only when a facility cannot comply with the hr.mtatlons
on the date of permit issuance. :

3. Draft s. NR 106.90 would establish a number of innovative measures for reducing or

_ controlling chlorides in wastewaters. We believe these measures provide a practical means for
proceeding toward compliance with water quality-based effluent limitations and the protection of
surface water quality. We recommend the addition of language to this section (or a reference to
equivalent requirements in other WPDES rules) clarifying certain obligations publicly-owned
treatment works (POTW) and users of POTWSs must satisfy under the General Pretreatment
Regulations for Existing and New Sources of Pollution, 40 CFR 403. (We are available to
discuss the meaning of the term, “user,” with WDNR staff prior to promulgation of the final
code.) More specifically, we recommend adding reference to 40 CFR 403.5(c), which describes
the circumstances under which POTWs must establish and enforce local limits on the
introduction of pollutants which may cause pass through or interference. In addition, we
recommend adding reference to 40 CFR 403.5(a)(1), which prohibits any user from introducing
into a POTW any pollutant that may cause pass through or interference.

We understand the WDNR is in the process of developing numeric water quality criteria for
chlorides: We believe categorical effluent limitations and water quality standards are the
foundation of the Wisconsin program for protecting surface waters from point source discharges.
To establish a strong foundation for the program, Section 303(c)(2)(A) of the CWA and 40 CFR
131.11(a) require the WDNR to adopt water quality criteria to ensure that pollutants, including
chlorides, do not adversely affect the uses designated under s. NR 104 Wis. Adm. Code. Given
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the Federal statutory and regulatory requirements, and in view of the additional clarity numeric
criteria provide to the public compared with narrative criteria such at those at ss. NR
102.04(4)(b) and 105.04(1) Wis Adm. Code, we encourage the WDNR to proceed as rapidly as
possible toward final adoption of numeric water quality criteria for chlorides. '

Thank you for the opportunity to review the draft code. If you have questions or I may be of
further assistance, please do not hesitate to contact me.

Sincerely yours,

71 Ok

~ Eugene I Chaiken, Chief
" NPDES Support and Technical Assistance Branch
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State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

i - - . | 101 5. Webster St.
i s = / . Tominy G. Thompson, Governor : Box 7821
LIRS e George E. Mayer, Secretary . Madison, Wisconsin 53707-7921
WISCONSIN P — ' Telephone 608-266-2621
FAX 608-267-3579

DEPT. OF NATURAL RESOURCES
TDD 608-267-6897

June 29, 1998

- Mr. Eugene Chaiken, Chief
NPDES Suppart and Technical Assistance Branch
Region 5 EPA :

- 77 W, Jackson Blvd.
Chicago, IL. 60604-3590

SUBJECT: Draft Wisconsin Chloride Code

Dear Gene; -

Enclosed is draft 2 of our proposed Wisconsin Chloride Code for regulating the discharge of chloride to
surface waters of the state of Wisconsin. Recognizing that chloride discharges cannot be economically.
reduced through end-of-pipe treatment processes, our proposed chloride policy departs from the
traditional permitting approach, and seeks to obtain chloride reductions through the implementation of

source reduction measures. ‘

We are requesting that you provide written comments on our proposed pq]icy b)} July 27th, I would also
like to arrange either a meeting or.a conference call prior to that time. Please let my staff member, Dan
Joyce know what your schedule looks like for the second and third weeks of July. Dan can be reached at

608-266-0289. Thanks for your help.

Sinc'erely,
Michael D. Wiit, Chief

Specialized Discharge Management Section
Bureau of Watershed Management

Enclosure
hY

cC: Steve Jann - Reg. 5, EPA w/Encl.
Sredeevi Yedavalli - Reg. 5, EPA w/Encl.
Chloride Workgroup '
- Al Shea - WT/2
Bob Weber - WT/2
Duane Schuettpelz - WT/2
Bob Masnado - WT/2

@ | Quality Natural Resources Management
Prineion Through Excellent Customer Service Pet-App. 143
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‘Mr. Thomas J. Mugan

Environmental Engineer .

Wisconsin Department of Natural Resources ,

Bureau of Watershed Management JAN 2 5 1999
P.O. Box 7921 S

Madison, WI 53707-7921

Dear Mr. Mugan:

Thank you for the opportunity to contribute comments on the State of Wisconsin's proposed rule
revisions to Wisconsin Administrative Code, Chapter NR 200, relating to applications for discharge
permits and water quality standards variances. Staff in the Standards and Applied Sciences Branch
reviewed the requirements for filing applications for water quality variances as well as some of the

monitoring requirements. Stephen Jann and other members of the NPDES Support and Technical
Assistance Branch reviewed and provided comments on the application requirements for discharge
permits. Our Office of Regional Counsel also reviewed the package and deferred commentmg to our
NPDES Support and Technical Assistance Branch.

The comments on the requirements for filing applications for water quality variances are as follows:

NR 200.24 (1) 40 CFR Part 132, App. F, Procedure 2 (2) (2) (2) requests that the
: permittee show the variance will conform to the State's antidegradation
procedures, Please add this to this section.

40 CFR Part 132, App. F, Procedure 2 (2) (2) (b) requests that the

permittee characterize the extent of any increased risk to human health

and the environment associated with granting the variance compared

with compliance with water quality standards. Please include this in this section.

Please consider adding a statement to this section requesting that the
permittee confirm the variance will not jeopardize the continued existence
of any endangered or threatened species, or result in the destruction or
adverse modification of such species' critical habitat as requested under
40 CFR Part 132, App. F, Procedure 2 (A) (2).
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The comments relating to the application for discharge permits come from the EPA's NPDES Support
and Technical Assistance Branch and are as follows:

Existing Rule:

NR 200.02(7):

NR 200.03(1)(a):

NR 200.03(f):

Proposed Rule:
NR 200.03(3)(1):

NR 200.06(4):

NR 200.,065(b):

NR 200.065(h)(1);
NR 200.065(h)(3):

NR 200.065(h)(3):

Delete rest of the definition beginning with the following sentence: “Point
source” shall not include defused surface discharge . . .

Delete the word “Direct”.

Add the following sentence: Unless application for a permit is required by NR
216,

Add storm water associated with industrial activity to this Section,

Additional information requirements are listed at 40 CFR Part 122.21(f)(6) and
(7) please add them to this Section.

Table-1 lists minimum monitoring requirements for different types of facilities. In
addition, to the listed pollutant major and minor municipal wastewater facilities
must also report quantitative data for every outfall for the pollutants listed at 40 -
CFR Part 122.21(g)(7)(I). Certain municipalities are required pursuant to
122.21() to provide results of WET tests. Therefore, please modify Table-1 to
reflect these changes. '

We recommend WET testing requirements be added for the facilities that fall
under Primary Industry Category.

This cannot be done to pollutants required by Federal regulations.
Please delete the phrase “from similar facilities”.
Please add a subsection to this parégraph: (I) Department may require additional

information as necessary to process the permit. This language must be included
for facilities subject to 40 CFR 122 21(g)(13).
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My staff with monitoring expertise reviewed the monitoring requifements and raised several questions
that you may want to address or clarify in the proposed rule. They are:

¢

Surface water is defined as only lakes and streams. Does Wisconsin have no discharges into
wetlands? It seems likely that wetlands would be impacted as well.

The remaining comments refer to the tables on pages 8 and 9: Why do minor facilities have to
monitor for arsenic, cadmium, chromium, lead, nickel, and zinc but not major facilities? I would
think both groups should do so. These metals may be covered under the reference to s. NR

- 215.03, ch NR 105, or ch NR 102 but I don’t know what these lists contain.

Why isn’t BOD and/or COD a parameter for all discharger types? One of the major problems
associated with wastewater is BOD. This could be covered under their reference to NR 215.03,
ch NR 105, or ch NR 102. However, these same references are made for primary industry
process wastewater and BOD and COD are still listed separately.

Why aren’t temperature and pH also required for all discharger types?
What is meant by the column entitled "Number of monitoring results?" Normally, dischargers

are required to monitor daily, weekly, monthly, or some combination of these, depending on
parameter.

If you or your staff have any questions, please do not hesitate to contact me at (312) 886-6090. Should
you have specific questions on the comments for discharge permits please contact Sreedeva Yedavalli at
(312) 353-7314. Ilook forward to working with you in the future.

Smcerely yours,  Sincerely yours,

Al

Joan M. Karnauskas, Chief Fugene Chaiken, Chief |
Standards and Applied Science NPDES Support and Technical Assistance Branch
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State of Wiscorisin \ DEPARTMENT OF NATURAL RESOURCES

Vv " Tommy G, Thompson, Governor 101s. w%b::e;gszg.

- o George E. Meyer, Secretary Madison, Wisconsin 53707-7921
~ WISCONSIN Telephone 608-266-2621
DEPT. OF NATURAL RESOURCES F.AX 608-267-3579

TDD 608-267-6897

June 7, 1999

Mr. Eugene Chaiken — WN — 16J
EPA Region V

77 W. Jackson Bivd.

Chicago, IL 60604

Subject: NR 200 Revisions

Dear Mr}mﬁ s

I have attached a copy of the “Green Sheet” package which requests that the Natural Resources Board
adopt the proposed code revisions at the June 29 — 30 Board meeting in Kenosha. Once the Board adopts
rules, they are sent to the Legislature for review. Assuming things go smoothly, I expect the NR 200
revisions to become effective in September or October.

Thank you for your comments on the draft rule. To see how the Department considered your comments
and others, check the responsiveness summary, which starts on page 3 of the Background Memo.

If you have Questions, please contact me by mail or at (608)266-7420 (phone) or mugant@dnr.state. wi.us’
(e-mail).. ' : ' ‘

Sincerely,

o A

Thomas J. Mugan, Environmental Engineer
Bureau of Watershed Management

Quality Natural Resources Management
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State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES

101 S. Webster 8¢,

Box 7921

Madison, Wisconsin 53707-7521
Telephone 608-266-2621

FAX 608-267-3579

TDD 608-267-6897

Tommy G. Thompson, Governor’
George E. Meyer, Secretary

WISCONSIN
DEPT, OF NATURAL RESOURCES

June 7, 1699

Ms. Joan Karnauskas — WT — 16J
EPA Region V

77T W. Jackson Blvd.

Chicago, IL 60604

* Subject: NR 200 Revisions

Dear Ms, Karmauskas: & St

I have attached a copy of the “Green Sheet” package which requests that the Natural Resources Board
adopt the proposed code revisions at the June 29 — 30 Board meeting in Kenosha. Once the Board adopts
rules, they are sent to the Legislature for review. Assuming things go smoothly, I expect the NR 200
revisions to become effective in September or October. '

Thank you for your comments on the draft rule. To see how the Department considered your comments
and others, check the responsiveness summary, which starts on page 3of the Background Memo.

If you have questions; please contact me by mail or at (608)266-7420 (phone) or mugant@dnr state. wi.us
A{e-mail).

Sincerely,
Thomas J. Mugan, Environmental Engineer
Bureau of Watershed Management

Quality Natural Resources Management
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Discharge Permit Rule (3)

Form 1100-1 | NATURAL RESOURCES BOARD AGENDA ITEM Htem No.

Rev, 591

SUBJECT: Adoption of Order WI-39-98 - revision of Chapter NR 200, Wis. Adm. Code,
pertaining to applications for discharge permits and water quality
standards variances.

FOR: JUNE 1998 BOARD MEETING
TO BE PRESENTED BY:. Tom Mugan - WT/2

SUMMARY:

What are the rule changes and why? - ~ NR 200 sets forth requirements for filing wastewater discharge permit applications, prescribés the -
form of those applications and specifies time limits for Department action on them. The Department proposes T revisions to that rule as
sumunarized in the following paragraphs. These are the changes

1. - A statement, in general terms, of the type of information the Department may require permittees to submit on application forms and
more spec:f‘ icaily the effluent monitoring requirements for various categories and sizes of dischargers, This will generally not
result in changes to what the Department currently requires case—by-case ‘but serves to formalize the process. It should result in
improved conszstency

2. ‘The creation of a new subchapter to set forth requirements for filing applications for water quality variances. Currently, the
Department conveys information requests by letter after an applicant notifies the Department of it's intent to apply for a variance.
State Statutes require the Department to specify by rule these requirements.

What are the key issues/controversies? - There has been little controvery with this package, since the changes for permit applications
formalize current practices and the variance application requirements closely reflect what is currently required by letter. -

What was the last action of the Board? - In December 1998 the Board authorized a public hearing on these changes. The Department
beld a hearing in Madison in January, 1999, Some changes were made to the rule based on comments from the Rules Clearinghouse, EPA

and the public. The Department made one other correction which clarifies that testing must be performed by certified labs using approved .
analytical methods, as already required in other codes.

RECOMMENDATION: Request adopﬁon of proposed changes to NR 200.

LIST OF ATTACHED MATERIALS:

No [l Fiscal Estimate Required ~ Yes [ Attached
No[X Environmental Assessment or Impact Statement Required ' Yes [0 Attached
No[d Background Memo Yes Attached

Amm/ BIR7vd

Burean Difector, Date

5/2¢/79

strator Stfs’an L, Syivester Date ' |/
< 2l q ?
\em/etary, Georgg E. Meyer \J Date
" ¢zl Judy Scullion - AD/S Carol Turner - LS/5
Dan Graff - L§/5 eamesIeM Mugan - WT/2 (5 copies)
Al Shea - WT/2 Bob Weber - WT/2
Susan Sylvester - AD/5 : Regional Water Media Leaders
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CORRESPONDENCE/MEMORANDUM State of Wisconsin

DATE: May 4, 1999

TO: Natural Resources Board

FROM: George Meyer %&nlf

SUBJECT: Background Memo on Praposed Revisions to Chapter NR 200

1. Why Revisions to this Rule are Being Prbposed

NR 200 sets forth requirements for filing wastewater discharge permit applications, prescribes the
form of those applications and specifies time limits for Department action on them. In its current
version, the Code states generally that applicants need to complete application forms supplied by the
Department. ‘

Since promulgation of Chapters NR 105 and 106 protecting water quality from discharges of toxic and
organoleptic substances in 1989, the Department has required pollutant testing or projecting effluent
quality as part of permit applications to adequately implement those rules. Over the years these
testing requirements have become more standardizéd to the point where it is now appropriate to codify
the requirements. ‘

Variances to water quality standards are allowed pursuant to s. 283.15, Stats. That section of the
Statutes, which is consistent with federal requirements for variances, specifies how a permittee
wishing to apply for a variance must do so, time lines for applying, what a permittee must do to
demonstrate that a variance is appropriate, and the conditions under which the Department may grant
variances. It also directs the Department to specify by rule the information to be included in the
application for a variance. The Department now has sufficient experience processing variances that
we believe we can specify the information requirements in such a way that requests for additional
information will be minimized. We believe NR 200 is the appropriate place for listing these
requirements. ‘

2. Summary of the Proposed Rule Changes

The changes state in general terms the type of information the Department may require permittees to
submit on application forms and more specifically the standard effluent monitoring requirements for
various categories and sizes of dischargers. ‘

The proposal also creates a new subchapter setting forth requirements for filing applications for water
quality variances. Since justification for variances are site specific, we do not use an application form
for variance requests. Currently, the Department conveys information requests by letter after an
applicant notifies the Department of it's intent to apply for a variance. The information requested is
that which is necessary for the Department to evaluate whether or not a permitiee can demonstrate that
attainment of a water guality standard is not feasible for at least one of 6 grounds listed in s. 233.15,

Stats.
\
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Other minor clean-up changes are also being proposed.

3. Effects on Existing Policy

‘Changes to the existing code will generally not change what the Department currently requires in
permit applications but serves to formalize what has become common Department practice. It should
result in improved consistency,

The proposed new subchapter on variance applications will also not change what the Department
currently requires but will standardize requirements, based on what the Department has learned
through experience. '

4. Comment Summary

To solicit public input, a Notice of Public Hearing was published in the Wisconsin Administrative

Register #516, dated December 31, 1998. Copies of the proposed rule were also sent to interested

persons and organizations. The Department conducted a public hearing on January 20,1999 in

Madison and accepted written comments until February 1, 1999. No oral comments from the public

were received at the hearing. Four members of the public, the U.S. EPA and the Legislative Council

Rules Clearinghouse submitted written comments. The comments are d1scussed in detail in the
attached Responsiveness Surnmary.

5. Information on Environmental Anaiysis'

The Department has made a prehmmary determination that an environmental assessment is not
necessary for the rule changes contained in this green sheet package.

6. Small Business Analysis

Because these code changes merely formalize what the Department commonly requlres under more
general authority, there should be minimal impact on small businesses.
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ATTACHMENT 1 - RESPONSIVENESS SUMMARY

To solicit public input, a Notice of Public Hearing for the proposed changes to ch. NR 200 was
published in the Wisconsin Administrative Register, #516, dated December 31, 1998. Copies of the
proposed. rule were also sent to interested persons and organizations. The Department conducted a
public hearing on January 20, 1999 in Madison and accepted written comments until February 1,
1999. No oral comments from the public were received at the hearing. However, members of the
public submitted a number of written comments. U.S. EPA and the Legislative Council Rules
Clearinghouse also submitted comments. .

The written comments, as well as Department Responses, are shown in the following paragraphs.
LEGISLATIVE COUNCIL RULES CLEARINGHOUSE COMMENTS - DATED JANUARY 13, 1999

Comments Resulting in changes: A number of comments and some questions were made on; 1) The
form, style and placement of material in the rule, 2) Adeguacy of references to related statutes, rules
and forms and 3) Clarity, grammar, punctuation and use of plain language.

Response: The Department considered all of the comments and questions and made a number of
changes, including: : .

a. To avoid repetition, sections of the rule which apply to both permit applications and
" variance applications were separated into a third subchapter. These sections include
Purpose, Definitions, Use of Information and Analytical Methods and Laboratory
Requirements.

b. Addresses of Departmental offices, which are subject to change during
reorganizations, were removed from rule and placed into notes to allow expedient
updating.

c. A number of definitions which were used only once in the rule were defined where the
terms were used, instead of in the definitions section.

d. Time deadlines for Department action on variance applications, specified in statute,
were inserted as a note.

e. The Department withdrew proposed changes which would have expressed time
deadlines for the Department to review and make determinations on permit -
applications in calendar days rather than business days as stated in s. 227.116, Stats.
The change was originally proposed to avoid confusion, since the same section of the
rule specifies in calendar days the length of time prior to expiration that a permittee
‘must submit a reissuance application and the minimum length of the public comment
period.

Comments Not Resulting in Changes: After considering two of the Clearinghouse comments, the
Department decided to not make changes as follows: :

a. Comment: The Clearinghouse suggested that it might not be clear what is meant by
"industrial facility or activity".
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Antachment 1 continued

Response: We have searched in vain for a good definition of "industrial”. The
Department is reluctant to formulate a definition without a complete understanding of
the impacts siich a definition might have on other program elements, such as
pretreatment, One alternative is to define industrial facility as a non-municipal facility
and essentially, that is what the implication in the rule is. There are really only two
types of surface water discharges covered by the regulation, municipal and industrial.
The others are sub-types. Since the Applicability and exclusions section describes the
scope of the rule, it should be clear that if a covered entity is not a municipal facility,
it is an industrial facility. Therefore, no further attempts have been made to define
industrial.

Comment: The Clearinghouse said it appears that the substantive provisiohs of s. NR
200.24, Application Completeness are more appropriately placed in NR 200.22.

Response: The Department disagrees. Section 283.15, Stats., provides for a step-by-
step process where the Department, before deciding if the application is complete,
may request additional case-specific information after reviewing the initial application
submittal. The initial submittal is the information which the statute requires the
Department to specify in this rale and it makes sense that this information stand its
own section (NR 200.22). This approach also parallels that of subch, II for permit
applications, which has a separate section called Incomplete application. . In both
cases, -the application completeness determination is an important step, since it defines
the start date for counting the number of days within which the Department must
review and make its determination. Therefore, we left it in a separate section (NR
200.24). '

ENVIRONMENTAL PROTECTION AGENCY CQMMENTS (LETTER DATED JANUARY 22, 1999)

Comments: EPA, Region V comments were primarily aimed at making sure that the rule captured
the requirements of the corresponding federal regulations. Subsequent to receiving the comments,
Department staff communicated with EPA staff via a conference call, personal telephone contacts and
electronic mail to make sure Department staff fully understood the comments and to determine if
suggested rule modifications satisfied EPA's concerns.

Responses: The following changes were made to the proposed rule:

1.

Pursuant to requirements at 40 CFR Part 132, Appendix f, Procedure 2(c)2)(z) and (b), the
Department added to the information that must be included in a variance application '
requirements that 2 permitiee must show that the variance will conform with Wisconsin's
antidegradation procedures, specified in NR 207, and must characterize the extent of increased
risk to human health and the environment associated with granting a variance. ‘

The definition of "point source” was modified to be more consistent with current federal and
statutory regulations.

N
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Attachment 1 continued

3. To Table 1, the Department added whole efftuent toxicity as a required parameter for testing
for major municipal dischargers to be consistent with federal regulations. . :

4. Other minor wording changes.
WISCONSIN PAPER CoﬁNcn, (LETTER FROM EDWARD Wlwsz DATED JANUARY 27, 1999)

Comment: The definition of "noncontact cooling water without additives” found at NR 200.02(7)
should be amended to be consistent with the noncontact cooling water exclusion in NR 106.10(1).

The relevant language in NR 106.10(1) reads: "For purposes of this exclusion, the term "additives”
are those compounds intentionally introduced by the discharger, but do not include the addition of
compounds at a rate and quantity necessary to provide a safe drinking water supply, or the addition of
substances in similar type and amount to those substances typically added to a public drinking water

supply."” :

Response: In reviewing the language at s. NR 106.10(1), the department has determined that, in
specifying application monitoring requirements, there is not sufficient reason to distinguish between
non-contact cooling waters with additives and those without. Since only the additives may be
examined for the establishment of water quality based limitations for toxic and organoleptic
substances, results of effluent monitoring for the additional metals listed with the secondary industry
process discharge type would not be useful in determining permit conditions for non-contact cooling
water discharges containing additives. However, ch. NR 205 defines both "cooling water" and
"noncontact cooling water” and this distinction needs to be clearly reflected in ch. NR 200.

" Therefore, Table 1 has been changed so that the 4th discharge type is now given as "Secondary
industry process discharge or cooling water discharge or both" and the 5th discharge type is now
given as "Noncontact cooling water discharge”. The definitions of "Noncontact cooling water with
additives" and "Noncontact cooling water without additives” were eliminated and the definitions of
“"Cooling water" and "Noncontact cooling water”, contained in ss. NR 203.03(10} and (21), were
inserted into NR 200. : -

KAEMPYER AND AssociATEs, INC. (FAX COMMUNICATION FROM CHRIS KAEMPFER DATED
FEBRUARY 1, 1999) :

Comment: Table 1 should be revised to change "ammonia nitrogen" to "ammonia” or ammonia
reported as nitrogen. There is no substance named ammonia nitrogen.

Response: Although usage of the term ammonia nitrogen is not uncommon in the wastewater field,
the Department agrees that, chemically, there is no such thing as ammonia nitrogen. Terminology has
been discussed with the coordinator of the ammonia rule-making team and we believe we agreed to
consistently use the term "ammonia”. This change has now been reflected in the proposed NR 200,
Table 1. '

ALLIANT ENERGY (LETTER FROM KATHLEEN STANDEN DATED FEBRUARY 1, 1999)

Comment: Proposed NR 200.24(1)(0) [now changed to NR 200.22(1)(p)] requires the permittee to
perform a fihancial impact analysis. " Alliant Energy recommends that NR 200.24(1)(0)2. be clarified

5
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Attachment 1 continued

to make it clear the profitability and other financial health indicators being referred to here apply only
to the facility or business unit in question, and NOT to the profitability and financial health of the
entire parent corporation.” Ms. Standen cited comparable rules in the Air Management program and
also BPA's Interim Economic Guidance for Water Quality Standards Workbook.

Response: First of all, any such change would need to be made in the statutory language, not in the
rule specifying what information permittees must include in a variance application. Putting this
limitation on what information should be supplied by the permittee might result in an incomplete
p:cture of the company as a whole and limit the Department's decision-making.

Regardmg the concept being promoted, we agree in prmc;ple that it is zmportant to consxder the
financial impacts to each business unit for its impact on the local community. If a large corporation
closes down or downsizes a certain part of its business, the impact on a local community could be
important, regardless of the financial health of the company as a whole. On the other hand, it would
be short sighted to completely ignore the financial condition of the parent company. Under the
current statutory language, the Department is free to make a reasonable decision based on each
individual set of circumstances. The fact that the EPA guidance recognizes the importance of
evaluating the effect on the local facility supports that idea. Therefore, we believe there is no reason
to pursue a statutory change. ‘

Comment: Alliant Energy proposes that a seventh criteria [ground for a variance] be added, that the
discharge would not cause significant harm to the environment or the pubhc health. Ms. Standen
indicates that this type of variance has precedent in the Wisconsin air emission rules.

Response: Again, this would require a statutory change.- The reason for including the six grounds
for a variance in NR 200 is merely to inform the permittee what demonstrations it mlght want to make
in the application.

What Ms. Standen seems to be suggesting sounds a lot like the site-specific criteria option in 5. NR
105.02(1). In addition, this comment has been shared with the Department staff person coordinating -
rule-making for thermal discharges and a similar option is included in-a recent draft of NR 102 for
discharges of heat. Therefore, the Department believes there are mechanisms available in the
administrative rules for adjusting effluent limitations based on environmental conditions at the site and
there is no need to make adjustments to NR 200. . '

Comment: The public noticed version of NR 200.065(1)(g)1. allows the permittee to apply, under

certain conditions, data collected within the last three years to fulfill these testing requirements. We
recommend that NR 200.065(1)(g)1. be revised to read, "The discharge was performed since the last
permit application and there were no process changes, process chemical changes, or introduction of

new products which may contain new chemical constituents never consumed before and not listed in

NR 215.03 and 215.06." Data taken more than three years ago is valid under these conditions.

Response: We agree that data more than 3 years old may, under certain conditions, be representative
of the current discharge. However, we believe some outside limit on the length of time is

appropriate. Since the maximum term of a permit is five years, we believe that is a reasonable
choice. We have changed the wording as follows: "An applicant for permit reissuance may apply test

b
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Attachment 1 continued

data collected during the current permit term to fulfill these requirements if: 1) No more than 5 years
has elapsed since the monitoring; and 2) No operational or process changes have occurred since the
monitoring.

MUNICIPAL ENVIRONMENTAL GROUP (LETTER FROM AMY TUTWEILER DATED FEBRUARY 1, 1999)

Comment: The variance process which will now result once the new NR 200 is in place will shorten
the time for permittees to prepare supporting materials. To address this concern, we request that the
DNR provide permittees with water quality based effluent limitations as soon as the limits are
available and preferably 60 to 90 days before the permit is public noticed.

Response: It is true that, because of the way s. 283.15, Stats., is written, once necessary application
instructions are codified, the process will be shortened by up to 60 days. We agree that providing
permittees with the greatest notice of permit limitations is advantageous, especially when it appears
that one or more limitations may pose compliance problems. In most cases, the Department already .
supplies permittees with effluent limitations when they are available as the permit is being drafted.
We intend to continue this practice and will continue to stress to staff the importance of this early
notification. We hope our plan to provide "preliminary limits" to permittees with permit applications
will provide even longer notice in the future. However, codifying a requirement for such advance
notice is beyond the scope of this rule making.

TECHENICAL CORRECTION

_One of the Clearinghouse comments already discussed suggested that defined terms used only once
would be more useful if they were removed from the definition section and defined where they are
used in the rule. As Department staff were reviewing which definitions this comment applied to,
many of which related to laboratory data issues, we realized that the proposed modified code does not

. specify that laboratories performing effluent testing must be certified under chapter NR 149 or that

they must use analytical methods approved in chapter NR 219.

The Department believes it is important to clarify these requirements in NR 200 and has added a new
section, s. NR 200.014 Analytical Methods and Laboratory Requirements, patterned after the language
provided in s. NR 219.02 and NR 106.14.

Section NR 219.02 requires that; 1) approved methods, listed in chapter NR 219, be used for permit
applications and permit-required reports and 2} that laboratories be certified under ch. NR 149.
Chapter NR 106, which details how the Department must use data it normally obtained through permit
applications to determine if effluent limitations for toxic and organoleptic substances are needed in
permits, also requires use of approved methods and specifies certain other laboratory requirements at
s. NR 106.14.

While the requirements stated in this new section are already contained in these other rules, the
Department is concerned that, if not stated again in the code specifically relating to applications, there
could be misunderstanding among permittees or their consultants. These changes are consistent with
what the Department currently requires in the applications.

]
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LRB or Bill No./Adm. Rule No.

oriGiNAL  [J uPDATED NR 200
FISCAL ESTIMATE - [3 commrectep  [J SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R10/94} o
Subject

Wastewater Discharge Permit Application Reguirements
Fiscal Effoct
State: No State Fiscal Effect

Check columns below only if bill makes a direct appropriation : [7] Inerease Costs - May be possible to Absarb
or affects a sum sufficient appropriation.  Within Agency’s Budget ] Yes [ No

L] Increase Existing Appropriation ] Increase Existing Revenues
] Decrsase Existing Appropriation [} Decrease Existing Revenues O _Decrease Costs
[0 create New Appropriation l '
tocal: No local government costs

1. [1 increase Costs . 3. [ increase Revenues 5. Types of Local Governmental Units Affected:
Q?ermissive | Mandatdry [ Permissive {3 Mandatory | L] Towns (] Vitlage$ (| Cities
2. [0 Decrease Costs . 4. [ Decrease Revenues . [ Counties [J Others
[ Permissiver [] Mandatory " Orermissive [J Mandatory | [ School Districts [ wTcs Districts
Fund Sources Affected ' .| Affected Ch, 20 Appropriationis '

O aeer Oreo [0 pro [dprs [ see [ sG-S

Assumptions Used in Ariving at Fiscal Estimate

SUMMARY OF RULE - Wisc. Admin. Code Ch. 200 sets forth requirements for filing wastewater discharge permit applications, prescribes
the form of those applications, and specifies time Hmits for Department action on them. The Department proposes revisions to NR 200 that

will:

1) State in general terms the type of information the Department may require peﬁnit:ees to submit on aﬁplication forms and more specifically
the standard effluent mondtoring requirements for various categories and sizes of dischargers. This will generally not result in changes to
current requirements but will serveto formahze what has become Department practice.

2) Create a new subchapter to set forth reqt:ircments for filing appiications for water quality variances. Currently, the Department conveys
information requests by letter after an applicant notifies the Department of its intent to apply fot a variance, This will ndt result in changes to
-1 current Department requ:rements but will standardize requirements, based on what the Department has Tearned through experience.

FISCAL PMPACT - None. The changes should result in no fiscal impact becanse the changes merely formahze current Department practice
administered under more general authority.

Long-Range Fiscal Implications
None.

. N 2/
Agency/Prepared by: (Name & Phone No.) AutWTy@ﬂ' elaphone No. Date
Joe Polasek, 266-2794 \‘%—4/’/ 266-2794 SO 7
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FISCAL ESTIMATE WORKSHEET ' 1997 Session

Detailed Estimate of Annual Fiscal Effect ORIGINAL [ UPDATED LRB ar Bili No./Adm. Rule No. } Amendment No.
DOA-2047 (R10/84) ] CORRECTED [J SUPPLEMENTAL ] NR 200 '
“bject

stewater Discharge Permit Application Requireinents

I. One-Time Costs or Revenue Impacts for State and/or Local Gavernment {do not include in annualized fiscal effecth
None. :

Il. Annualized Costs: * Annualized Fiscal impact on State funds from:

: . thcreased Costs . Decreased Costs
A. State Costs by Category
State Operations - Salaries and Fringes I$ $

{FTE Position Changes) , ' : { FTE) o (- FTE)

State Operations - Other Costs

Local Assistance

Alds to Individuals or Organizations

TOTAL State Costs by Category 18 0 [ 0

B. State Costs by Source of Funds Increased Costs - . Decreased Costs

GPR ‘ ‘ & - $

FED

PRO/PRS

SEG/SEG-S

. State Hevenues: Complets this only when propesal will increase or decrease Increased Rev, . : Decreased Rev.
’ state revenues {e.g., 1ax increase, decrease in license fee, etc.) ' ’

GPR Taxes ' ] 63

GPR Earned

FED

PROQ/PRS

SEG/SEG-S

TOTAL State Revenues $ 0 s 0

NET ANNUALIZED FISCAL IMPACT .
STATE ‘ LOCAL

NET CHANGE IN COSTS ] 0 $ 0
NET CHANGE IN REVENUES $ 0 $ 0

f\ A

- Agency/Prepared by: (Name & Phone No.) Authplized Signasiire/Telephone No. Date '
Joe Polasek, 266-2794 ' 2662794/ J-/4 - ff
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ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD
RENUMBERING RBNUMBERING AND AMENDING, AMENDING AND CREATING RULES

The Wisconsin Natural Resources Board proposes an order to remumber NR 200.02(2) to (6) and .
(8) to (10); to renumber and amend NR 200.02(7) and 200.08; to amend ch. NR 200 (title),
200.01, 200.03(1)(a) and (3)(f), 200.05 (intro.), (1}(b) and(4)(intro.), 200.07(2), (3) and (4) and
200.09; and to create NR 200 subch. I (title), 200.02(2), (5), (6), (1), (8), (10), (15), (16), (17}
and (18), 200.027, NR 200 subch. II (titie), 200.03(3)(i), 200.06(4), 200.065, 200.10(5) and NR
200, subch. HI relating to applications for discharge permits and water quality standards variances.

WT-39-98

Analys}s prepared by the Department of Naturéi Resources
Statutory authority: ss. 227.11(2), 283.15(2)(b)1. and 283.31, Wis. Stats.
Statuteé inter’préted: ss. 227.116, 283.15, and 283.37, Wis. Stats.

This action will add language to ch. NR 200 to specify effluent monitoring and other application
requirements for various categories of dischargers to reflect what has become common practice by
Department staff. Other minor clean-up changes will also be made. New subchapters will be created
to; 1) specify application requirements for variances to water quality standards to reflect statutory
language and staff experience and 2) to define terms and conditions that apply throughout the chapter.

SECTION 1. Chapter NR 200 (title) is amended to read:
CHAPTER NR 200

APPLICA'I‘IO.Nr FOR DISCHARGE PERMITS AND WATER QUALITY STANDARDS
VARIANCES '

SECTION 2. Subchapter I (title) of ch. NR 200 [precedes NR 200.01] is created to read:

SUBCHAPTER 1 - PURPOSE, DEFINITIONS AND GENERAL PROVISIONS
SECTION 3. NR 200.01 is amended to read:

NR 200.01 PURPOSE. The purpose of this chapter is te:

(1) To set forth the'requirements for filing applications for the dischargé permits required by
s. 283.31, Stats., to prescribe the form of such applications pursuant to s, 283.37, Stats., and to
specify the number of business days within which the department will publish a public notice

| O
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indicating its intended action on a Wisconsin pollutant discharge elimination system permit application
. or request for modification pursuant to s, 2270403 227.116, Stats. Section 283-3% 283.31, Stats.,
requires a permit for the lawful discharge of any pollutant into the waters of the state, which include
groundwaters by the definition set-forth in s, 283.01(13), Stats. The federal water pollution control
act of 1977, P.L. 95-217; 33 USC 466 et. seq., requires a permit for the lawful discharge of any
pollutant into navigable waters. Therefore in Wisconsin, permits are required for discharges from
point sources to surface waters of the state and additionally to land areas where pollutants may
percolate, seep to, or be leached to groundwaters. This includes the land application of sludge.

(2) To set forth the requirements for ﬁimg applications for variances to water quality standards
"allowed by s. 283.15, Stats.

SECTION 4. NR 200.02(1) is amended to read:

NR 200.02(1) "Business days" means each day except Saturday; Sunday; January 1; the third
Monday in January, which shall be the day of celebration for January 15; the last Monday in May,
which shall be the day of celebration for May 30; July 4; the first Monday in September; the 4th
Thursday in November; December 24; December 25; December 31; and the day following if January

1, July 4 or December 25 falls on Sunday%e;%&ee&-@&@e@d-ﬁnd&y—m—hamﬁﬂmm

SECTION 5. NR 200.02(2) to (10} are renumbered NR 200.02(3), (4}, (9), (11), (12), (13, (14),
(19) and (20) and NR 200.02(13), as renumbered, is amended to read:

NR 200.02(13) "Point source” means any discernible, confined and discrete conveyance,
including but not lmited to any pipe, outfall, ditch, channel, tunnel, conduit, well, discrete fissure, |
container, rolling stock, concentrated animal feeding operation or vessel or other floating craft from
which pollutants may be dlscharged either mto the waters of EhlS state or into a pubhcly owned
treatment works. fuge 3AE-OraRy-dieh-05-¢

conveys only storm water,

SECTION 6. NR 200.02(2),' (5), (6), (7}, (8), (10), (15), (16), (17) and (18) are created to read:

NR 200.02(2) "Cooling water" means water which has been used primarily for cooling but
which may be contaminated with process waste or airborne material. Examples are the discharge
from barometric condensers or the blowdown froimn cooling towers.

. {5) "Limit of detection" means the lowest concentration level that can be determined to be
statistically different from a blank.

(6) "Limit of quantitation" means the level above which quantitative results may be obtained
with a specified degree of confidence.
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Note: The limit of quantitation is 10/3 or 3.333 times the limit of detection.

(7) "Major municipal discharge" means a point source discharge with an average daily volume
equal to or greater than one million gallons per day of either municipal wastewater from a publicly
owned treatment works or of domestic wastewater from a privately owned treatment works.

(8) "Minor municipal discharge” means a point source dlscharge with an average daily
volume less than one million gallons per day of either municipal wastewater from a publicly owned
treatment works or domestic wastewater from a privately owned treatments works.

(10) "Noncontact cooling water” means water used for cooling which does not come into
contact with any raw material, intermediate or finished product, or waste and has been used in heat
exchangers, air or refrigeration compressors, or other cooling means where contamination with
process waste is not normally expected.

(15) "Primary industry” means an industrial facility or activity that is encompassed by one of
the industrial categories listed in 40 CFR 122, Appendix A.

(16) "Results" includes measurements, determinations and information obtained or derived
from tests, '

(17) "Secondary industry” means an industrial facility or activity that is not classified as a
primary industry.

(18) "Surface waters" means waters of the state except wells and other groundwater. Cooling
lakes, farm ponds and facilities constructed for the treatment of wastewaters are also excluded from
this definition.

SECTION 7. NR 200. 027 is created to read

NR 200.027 ANALYTICAL METHODS AND LABORATORY REQUIREMENTS (1)
Methods used for analysis of samples shall be those specified as approved in ¢h. NR 219. Where
more than one approved method exists, the department may require the applicant to repeat testing
using a more sensitive approved method if results are reported as not detected.

(2) The applicant shall submit, with all monitoring results, appropriate quality control
information, as specified in the permit application or s. NR 200.22(1)().

(3) The applicant shall report numerical values for all monitoring results greater than the limit
of detection, as determined by a method specified by the department, unless analyte-specific
instructions in the current WPDES permit specify otherwise. The applicant shall appropriately -
identify all results greater than the limit of detection but less than the limit of quantitation.

(4) Except for those tests excluded in s. NR 219.06, 1aboratory testing shall be performed by a
laboratory registered or certified under ch. NR 149.

SECTION 8. Subchapter II (title) of ch. NR 200 [precedes NR 200.03] is created to read:

12
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SUBCHAPTER II - APPLICATION FOR DISCHARGE PERMITS

SECTION 9. NR 200.03(1)a) and (3)(f) are amended to read:

NR 200.03(1)a) Direct-discharge Discharge of any pollutant to any surface water.

(3)(f) The disposal of solid wastes, including wet or semi-liquid wastes, at a site or operation
licensed pursuant to chs. NR 500 to 536, except as required for municipal sludge in ch. NR 204 or
where storm water permit coverage is required under ch. NR 216.

SECTION 10. NR 200.03(3)(i) is created to read:
NR 200.03(3)(i) Discharges of storm water permitted under ch. NR 216.
SECTION 11. NR 200.05 (intro.), (L)), and (4) (intro.) are amendéd to read:.

NR 200.05 REPORTING OF NEW DISCHARGES. Pursuant to s. 34434 283.59, Stats.:

(1)‘(b) If the new or increased discharge will not result in exceeding or violating any effluent
imntatlons of the penmt the permxttee shall nge not:ce in the form of a 1etter addressed to the

se-the—app;epaa;e—d-&smm—ef-ﬁse egartment The letter shali refer to the number and explration date
of the existing permit, describe the proposed expansion, production increase, or process modification,

and include a statement that no effluent limitation of the permit will be exceeded or violated. The
letter -of notification shali be signed in accordance with 5. NR 200 07(4).

Note: The letter required in par. (b) may be mailed to the appropriate regional office or to the
. Department of Natural Resources, Bureau of Watershed Management, Box 7921, Madison, Wisconsin
53707,

(4)(intro.) Any person discharging, or intending to commence discharging, into a publicly or
privately owned treatment works who is or will become subject to the discharge reporting
requirements of 5. 14%-025(4) 283.37(4), Stats., shall give notice of the following, to the department
and owner or operator of the treatment works, using the form prescribed in ch. NR 202, at least 180

days prior 10:
SECTION 12. NR 200.06(4) is created to read:

NR 200.06(4) The department may require an applicant to report on application forms any
information the department needs to correspond with the applicant or assemble the permit components

or conditions appropriate for the particular discharge including:

(a) General facts about the applicant or facility, including coverage under other environmental
permits, sources of wastewater and information on the treatment system for which a permit is
requested.

{b) Data available to the applicant through information searches or measurements taken by the

applicant. ‘ 5
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(c) Information obtained by the ‘applicarllt as a result of requirements in previous permits.

(d) Information on results of testing, including quality control information, obtained by the
applicant through investigations, such as pilot studies or effluent or ambient monitoring.

SECTION 13. NR 200.065 is created to read:

_ NR 200.065 APPLICATION MONITORING REQUIREMENTS FOR DISCHARGES TO
' SURFACE WATERS. .(1) EXISTING DISCHARGES.: An applicant for permit issuance or
reissnance with an existing discharge to surface waters shall momtor as follows and report the
momtormg results on application forms:

(a) Samples shall be as representat'ive. of normal effluent quality as possible.

(b) Minimum monitoring requirements for each type of pomt source that conveys a wastewater
discharge are specified in Table 1.

Tab]e 1 - Minimum monitoring requirements

Wastewater | Number of Pollﬁténts required to be monitored
discharge type monitoring
tests
Major municipal 1 Pollutants listed in s. NR 215.03 excluding asbestos, 2-
discharge chloroethy] vinyl ether and dioxin; pollutants listed in ch.

NR 105, Tables 1 through 9 exciuding bis(chloromethyl)
ether, dichloradifluoromethane, dioxin and
trichlorofluoromethane; and pollutants listed in ch, NR
102, Table 1

4 Copper, ammonia, phosphorus and hardness
1 Chloride and whole effluent toxicity
Minor municipal 4 Copper, ammonia, phosphorus and hardness
discharge _
1 Chloride, arsenic, cadmium, chromium, lead, mckel and
zinc
Primary industry 1 Pollutants listed in 5. NR 215.03! excluding asbestos, 2-
process discharge chloroethyl vinyl ether and dioxin; pollutants listed in ch.

NR 105', Tables 1 through 9 excluding bis(chloromethyl)
ether, dichlorodifluoromethane, dioxin and
trichlorofluoromethane; and pollutants listed in ch. NR

102!, Table 1
4 Copper, ammoﬁia, phosphorus and hardness
3 Mercury '

\H
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BOD; (five-day biochemical oxygen demand), COD
(chemical oxygen demand), chloride, total residual
chlorine, oil and grease, pH, total suspended solids,
temperature (summer and winter) and total phenols

Fecal coliform and pollutants listed in s, NR 215.06
excluding TOC (total organic carbon) when the applicant
believes the pollutant is present in the discharge for
reasons other than its presence in the intake water

Secondary industry 4

Copper, ammonia, phosphorus and hardness

process discharge
or cooling water
discharge, or both

BOD; (five-day biochemical oxygen demand), COD
(chemical oxygen demand), chloride, total residual
chlorine, oil and grease, pH, total suspended solids,
temperature (summer and winter), arsenic, cadmium,
chromium, lead, mercury, nickel, zinc

Any of the following pollutants that the applicant believes
is present in the discharge for reasons other than its ‘
presence in the intake water: Pollutants listed in ss. NR

215.03, 215.05 and 215.06 excluding 2-chloroethyl vinyl

| ether, dioxin, asbestos and TOC (total organic carbon);

pollutants listed in ch. NR 105, Tables 1 through 9
excluding bis(chloromethyl) ether,

“dichlorodifluoromethane, dioxin and

trichlorofluoromethane; and pollutants listed in ch. NR
102, Table 1

- Noncontact cooling 1
water discharge

Ammonia, BOD; (five-day biocherical oxygen demand),
chloride, oil and grease, pH, phosphorus, total suspended
solids and temperature (sumumer and winter)

Any of the following pollutants that the applicant believes
is present in the discharge for reasons other than its
presence in the intake water: Pollutants listed in ss. NR
215.03, 215.05 and 215.06 excluding 2-chloroethyl vinyl

-ether, dioxin, asbestos and TOC (total organic carbon);

potlutants listed in ch. NR 105, Tables 1 through.9
excluding bis(chloromethyl) ether,
dichlorodifluoromethane, dioxin and
trichlorofluoromethane; and poliutants listed in ch. NR
102, Table 1

! Primary industries are required to test only those GC/MS fractions that are specified in 40
CFR 122, Appendix D, revised Table 1.

(c) Persons collecting multiple samples for a pollutant shall allow at least a 24 hour interval

between consecutive samples.

15
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(d) The department may require the applicant to monitor 11 times for chloride for major
municipal discharges or minor municipal discharges when the source of wastewater is from hard water
communities, or for industrial process wastewater discharges from dairies, canneries, meat processors,
water utilities that utilize ion-exchange water softening and other industrial categories expected to have
high chioride levels.

(e) The department may require the applicant to monitor 4 times for the metals arsenic,

_ cadmium, lead, nickel and zinc for major municipal discharges or minor municipal discharges when
levels of those metals measured in the wastewater treatment system sludge from a facility are
abnormally high compared with other similar facilities in the state.

(f) The department may require the applicant to monitor for the dioxin and furan congeners
Jisted in s. NR 106.16(2) for a major municipal discharge or minor municipal discharge when sources
of wastewater include a pulp or paper mill or both, a leather tannery, a petroleum refinery or an
organic chemical manufacturer or for a primary industrial discharge if the industry is a pulp or paper
mill or both, a leather tannery, a petroleum refinery or an organic chemical manufacturer.

(g) The department may require monitoring for any other pollutant not spemﬁed in Table 1 if
its presence could be reasonably expected based on wastewater sources.

(h) An applicant for permit reissuance may apply test data collected to fulfill current permit
required monitoring or data collected for other reasons to fulfill these requirements if:

1. No more than 5 years have elapsed since the monitoring; and
2. No operational changes have occurred since the monitoring.

(@) Unless the monitoring is required by federal regulations, the department may exempt
applicants from some or all of the monitoring requirements in this subsection for reasons including,
but not limited to, any of the following:

1. Parameters such as flow, hardness or pH ‘measured in the discharge or receiving water
would result in proposed effluent limitations for a pollutant much greater than anticipated discharge
" levels for that pollutant, based upon measurements from similar discharges.

2. Proposed effluent limitations for a pollutant would be much greater than anticipated
discharge levels for that pollutant, based on previous measurements made since significant facility
changes have occurred.

3. Previous monitoring from similar facilities indicate the absence of significant quantities of a
pollutant or class of pollutants.

(25 NEW DISCHARGES. The department may require a person applying for a new discharge
permit to conduct pilot studies or other tests or provide effluent data from similar facilities to project
pollutant levels in the proposed discharge.

SECTION 14. NR 200 07(2) to (4) are amended to read:

b
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- NR 200, 07(2) Apphcanon forms may be thamed #emﬂm;ﬁﬁc@s*ef bx contactmg the
department-othe-D S < adis
Wisconsin-53707,

Note: Persons may obtain application forms by writing to the department regional office or the
Department of Natural Resources, Bureau of Watershed Management, Box 7921, Madison, Wisconsin
53707 or by calling.one of those offices. Persons reguesting an application form should say they wish
to_apply for a WPDES permiit and provide their name, address, telephone number and a brief
description of the facility which will generate the wastewater discharge.

(3) Apphcatlon forms shali be ﬁied w1th the D@pa#mmt—eﬁ-Na«ﬂ;ml-—Re&emMBDE,s

¢ department at the

address prov:deci on the apphcanon

(4) Application Persons submitting application forms or electronic permit application
_ agreements submitied to the department shall be-signed-as-follows: sign the form or agreement and
certlfy to the accuracy of the information pursuant to s. NR 205.07(1)(g).

SECTION 15. NR 200.08 is renumbered NR 200.024 and NR 200. 024(1) as remumbered is,
amended to read:

NR 200.024 USE OF INFORMATION. (1) Data submitted in the apphcatloxis or as part of
addztmnal mformatzon submxttals shall be used as a bas:s for i issumg dzscharge perm:ts or varlances

SECTION 16. NR 200.09 is amended to read:

NR 200.09 INCOMPLETE APPLICATION. The department may require an applicant to
submit data necessary to complete any deficient application, may require any additional data other than
that requested in the application or may require the applicant to submit a complete new application
where the deficiencies are extensive or the appropriate form has not been used. Within 60 days of the
date of receipt of a request from the department for additional data, the applicant shall submit the
data. A permit may not be issued until a complete application is submitted to the department. A
permit application will not be considered complete until the requirements of s. 23.11, Stats., and s-
NR-150-04 ch. NR 150 are met, and all required information is submitted.

]
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SECTION 17. NR 200.10(5) is created to read:

NR 200.10(5) The time deadlines in sub. (2) are not applicable if the department determines,
pursuant to s. 283.53, Stats., that the permittee is not in substantial compliance with all the terms,

conditions, requirements and schedules of compliance of the expiring permit.

. SECTION 18. NR 200, Subchapter III is created to read:

SUBCHAPTER III - APPLICATION FOR WATER QUALITY STANDARDS VARIANCES.

NR 200.20 GENERAL. (1) When the department issues, reissues or modifies a permit to
include a water quality based effluent limitation under s. 283,13(5), Stats., the permittee may apply to
the department for a variance from the water quality standard used to derwe the limitation.

(2) In order to obtain a variance, a permittee shall demonstrate, by the greater weight of
credible evidence, that attaining the water quality standard is not feasible because of one or more of
the following:

(a) Naturally occurring pollutant co'ncentrations prevent the attainment of the standard.

(b) Natural, ephemeral, intermittent or low flow conditions or water levels prevent the
attainment of the standard, unless these conditions may be compensated for by the discharge of
sufficient volume of effluent discharges without violating water conservation requirements.

{c) Human caused condltzons or sources of pollution prevent the attainment of the standard and
cannot be remedied or would cause more environmental damage to correct than to leave in place.

(d) Dams, diversions or other types of hydrological modifications preclude the attainment of
the standard, and it is not feasible to restore the water body to its original condition or to operate the
modification in a way that would result in the attainment of the standard.

~ (e) Physical conditions related to the natural features of the water body, such as the lack of
proper substrate, cover, flow, depth, pools, riffles, and the like, unrelated to water quahty preciude
attainment of aquatic life protection uses. ‘

(£ The standard, as applied to the permittee, will cause substantial and widespread adverse
social and economic impacts in the area where the permittee is located.

NR 200.21 TIME DEADLINE FOR FILING VARIANCE REQUESTS. A permittee who
wishes to apply for a variance shall submit an application for a variance within 60 days after the
department issues, reissues or modifies the permit.

NR 200.22 INFORMATION TO BE INCLUDED IN AN APPLICATION FOR A
VARIANCE. (1) A permittee applying for a variance shall supply the following information:

(a) Facility name, address and WPDES permit number.

(b} The name, address and telephone of a facility contact person.

| €
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(c) The date the permit was issued, reissued or modified which gives rise to the request for a
variance.

(d) Each water quality standard, pollutant and corresponding effluent limitation for which a
variance is being requested. :

(e} Results of monitoring data for the pollutant for which the pefmlt'tee is seeking a variance
which represents the past and current levels of effluent quality. Monitoring shall conform with the
following.

. 1. The sulﬁmigtal shall specify sample location, sample type, sampling dates, analysis dates and
laboratory name and certification number,

2. Data quantity shall be sufficient to allow appropnate statistical treatment to characterize
effluent quality over time. :

3. Samples shall be collected on days when contributions from industrial, commercial or other
processes or sources of wastewater are expected to be at normal levels.

4. Results of monitoring shall be summarized in tabular or graphical format or botﬁ.

5. Any changes, such as changes in contract lab or method of analysis or treatment or process
changes that occurred which may have affected results or cotild explain data trends shall be noted and
an explanation provided. :

6. In addition, for this data to be considered to be representatwe the permittee shall supply
. information to demonstrate that:

a. Sample results fall above the limit of quantitation for the analytical method used or that the
most sensitive approved analytical method listed for the pollutant in ch. NR 219 was used with proper
technique to produce the results.

b. Proper laboratory quality control procedures were used to generate the data. To make this
‘demonstration, the permittee shall supply, for several representative analytical runs, the raw data for
samples, calibrations, calibration verifications and quality control steps. The raw data for quality
control steps shall include results of replicate samples, identity of samples used for replicate samples,
matrix spikes, matrix spike concentrations used, reagent blanks, method blanks and quality control
limits. Raw data, replicate sample, matrix spike and quality control limit have the meamngs specified
in s. NR 149.03.

~ c. Proper sampling quality control procedures designed to minimize sample contamination
were used, This demonstration shall include a description of sampling procedures and submittal of
results of field blanks. A field blank is a volume of reagent grade water which is handled in such a
way so as to duplicate as closely as possible the exposure of a water sample to potential sources of
contamination during sampling, preservation and transportation to the laboratory.

19
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(fy Changes which could be made to enhance treatment or source reduction of flows coming to
the treatment facility or which would reduce the level of toxicity or the discharge of the pollutant for
which the permittee is seeking a variance. This information shall mclude the following:

N

1. An estimate of capital and operating costs for the changes and a reasonabfe schedule for .
planning and accomplishing the work.

2. If the source of the pollutant is beheved to be from dissolution of metals from water supply
dlstr:butlon piping materials:

a. Information on past and current water supply treatment practices which may increase or
decrease the corrosive nature of the water supply including what changes have been made and when.

b. Data on the water supply stabiiity or corrosivity, using one of various methods of
determination, for the raw and treated water supply.

c. Other potential water sources or methods of water supply treatment as an alternative.

(g) Information which establishes the significance of industrial and commercial wastewater '
sources versus domestic wastewater sources of the pollutant for which a variance is requested. This
may include an approximate mass-balance calculation of treatment system loadings from all sources.

(h) For facilities which monitor the treatment system sludge pursuant to requirements in ch.
"NR 204 or 214 for the pollutant for which a variance is requested, results of the most recent 3 years
of sludge testing, along with volumes disposed of so as to perform an approximate mass balance of the
pollutant entering and leaving the plant. '

(i) If a variance js being réquested for whole effluent toxicity in conjunction with a specific
chemical poliutant or if whole effluent toxicity failures have been experienced and they are believed to .
have resuited from the pollutant for which the variance is being requested, evidence which points to
the pollutant as the cause of the whole effluent toxicity failures.

@ Effluent l:rmtauons which the penmttee believes it can currently achieve.

(k) Effluent hmxtations which the permittee believes it can achieve at some later date during
the term of the variance and the corresponding schedule which would be followed to meet these

lumtatlons

(1) Whether the permittee believes it can meet the effluent limitations that give rise to the
variance request at any tifne during the term of the permit.

(m) A detailed discussion of evidence and reasons why the permitiee believes a variance is
warranted based on one or more of the grounds listed in s. NR 200.20(2).

{n) Demonstration that the variance requested conforms with antidegradation requirements

specified in ch. NR 207.
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(0) Characterization of the extent of any increased risk to human health and the environment
associated with granting the variance so as to allow the department to decide if such increased risk is
consistent with protection of the public health, safety and welfare.

(p) For variance requests based on s. NR 200. 20(2)(), the permittee shall conduct a financial
impact analysis which shall include an estimate of the capital, operation and maintenance and
financing costs, translated into an annualized cost, of potential changes identified in par. (g) compared
with an analysis of financial affordability, The analysis of financial affordability shall include:

1. For publicly owned systems, an estimate of how much annual municipal revenue would
need to increase, taking into account any offsetting state shared revenues if the most cost-effective
pollutant control option was implemented and how this would affect user fées if user fees were used to
finance the costs, This analysis shall also compare projected user fees with user fees in similar
communities. If industrial or commercial contributions comprise a significant source of the pollutant
information requested in subd. 2 shall also be prov:ded

2. For privately owned systems or if the most cost-effective pollutant control option for a.
publicly owned system involves additional regulation of privately owned contributors as the impacted
parties, an estimate of how implementing the most cost-effective pollutant control option would affect
profitability and other financial health indicators of the private entity.

3. An analysis of the socioeconomic impacts to the community where the entity is located.

Note: Permittees may find helpful a United States Environmental Protection Agency
publication titled Interim Economic Guidance for Water Quality Standards - Workbook, EPA-823-B-
95-002, March 1995. Information on ordering EPA publications can be found on the World Wide
Web at http://www.epa.gov/. ) ‘

(2) In addition to the information required in sub. (1), the permittee may, within the 60-day
time limits specified in s. NR 200.21, submit to the department any other information to support the
request for a variance.

NR 200.23 SIGNATURE OF AUTHORIZED REPRESENTATIVE. Pursuanttos. NR °
205.07(1)(g), a person submitting an application for a varianceé shall include a signed statement by an
authorized representative that certifies to the accuracy of the information.

NR 200.24 APPLICATION COMPLETENESS. When the department receives an application
for a variance:

(1) The department may request additional information from the permittee within 30 days after
receiving the application. The permittee shall provide the additional information within 30 days of
receipt of the department's request. An application is not complete until the additional information is
provided to the department. '

(2) If the permittee does not provide information as required under s. NR 200.22 or sub. (1},
the department shall deny the application.
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NR 200.25 TIME PERIODS FOR DEPARTMENT ACTION ON APPLICATIONS. The
departmerit shall adhere to the time deadlines specified in s. 283.15, Stats., in making determinations
of application completeness and tentative and final decisions on variance requests.

Note: These time deadlines are as follows: (1) Public notice of receipt of an application for a
" variance within 30 days after receipt of the information specified in s. NR 200.22 or 200.24(1), if
applicable. (2) Public notice of a tentative decision within 120 days after receipt of the information
specified in s. NR 200.22 or 200.24(1), if applicable. (3) Final decision within 90 days after
expiration of the 30-day public notice comment period under sub. (2).

The foregoing rule was approved and adopted by the State of Wisconsin Natural Resources
Board on ‘

The rule shall take effect on the f;rst day of the month following publ:canon in the Wisconsin
admmlstratwe register as provided in s. 227.22(2)(intro.), Stats.

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

By

George E. Meyer, Secretary |

(SEAL)

AR
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Subjcet: Repeal and Recreation of the Wisconsin Administrative Code, Chapter NR 243
Dear Mr. Shea:

- Thank you for inviting the United States Environmental Protection Agency (USEPA), Region 5,
* and others to comment on the second notice of the proposed repeal and recreation of the ‘
Wisconsin Adminisirative Code, chapter NR 243. On review, we have concluded that the sccond
notice responds in an appropriate fashion to most of the comments we provided in response Lo
the First notive. We provided these comments in a May 5, 2000, Jetter to you. We sincerely
appreciate the coopetation you and your stuff have shown by changing the proposed chapter in
response to our carlier comments. L ‘-

With the second notice, we obscrved that the proposed chapter docs not cstablish all elements of
the legal authority Wisconsin needs to administer the Wisconsin Pollutant Dischurge Elimination
Systern (WPDES) program for the concentrated animal feeding operations (CAFQs) described in
clause (b) in the first paragraph of Appendix B to 40 CER part 122. Pursuant to 40 CFR
5§123.1(g)(1) and 123.25(2)(4), Wisconsin legal authority needs to:

1. Prohibit all discharges from the CAFOs described in clause (b) in the first
paragraph of Appendix B to 40 CFR part 122, unless the discharges are in
compliance with WPDES permits, and :

3. Establish an obligation for ownets or operators of these CAFOs to afply for
WPDES permits if they discharge or propose (© discharge. ‘ ‘

Under the federal regulations, Wisconsin's prohibition against unpermitted discharge by the
CALOs described above nceds Lo automatically apply as a matter of state law or administrative .
code. The prohibition may not be expressed such that it applies only after s CAFO becomes
subject to a notice of discharge or direct enforcement under proposed s. NR 243.24(3).
Furthermore, the duty to apply {or a permit needs to be expressed in a manner that requires the
CAFO owner ot operator to initiate the permit application process rather than wait for the

RecycladRocyoiablo « Frnted with Vegetatie O Basad Inks on 50% Fecysied FeRer (20% Posteormmnes
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Wisconsin Dopartment of Natural Resources (WDNR) to find cause to provide an application to
the owner ot operator, as 5. NR 200.04(3) appears to contempiate. (Of course, on discovery of an
unpermitted discharge from a CAFO described in clausc (b) in the first paragraph of Appendix B
to 40 CFR part 122, the WDNR can use either of the mechanisms uader pmpmed 5. NR
243.24(3) to modify the design or operation of the CAFO such that the facility no longe:r isa
CAFQ pmnt source and, accnrdmgly, 10 longer needs a WPDES permit.)

In the commenls we pmwc_ed Yast May, we mwur.zged the WDNK to coordinate its effort to
recreate chapter NR 243 with the effort by the Wisconsin office of the United States Department
of Agriculture (USDA), Natural Resources Conservation Service (NRCS), to revise its
conservation practice standard for nutrient management. We now understand that the Wiscohsin
office of the USDA-NRCS will publish a revised nutrient management standard before the '
WDNR intends to ask the Wisconsin Natural Resources Board for approval to publish chapter
NR 243 as a final rule. For the reasons described in the enclosure to our May 5, 2000, letter, we
strongly encourage the WDNR to incorporate the revised nutrient management standard in the
version of chapter NR 243 that it will submit to the Board for final approval.

Our cormments and recommendations en other aspects of the second notice are provided as an
cnclosuxe. It you have any questiuns, do not hesitate to contact me.

%é»

Director, Water Division

Sincerely ,ours, -

Enclosure
cc:  Ms. Carol Holden, Wisconsin Departiment of Natural Resources

Mr. Russ Rasmussen, Wisconsin Department of Natural Resources
Mz, Tom Bauman, Wisconsin Department of Natural Resources
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: Comments and Recommendations on the
* Proposed Repeal and Recrestion of Chapter NR 243
(Second Notice)

Water Division
Region 5
Umte:d States Enmomnental Protection Agency :

1. In light of 40 CFR §123.25(a)(6) and Appendm Bio40CFR pa.t 122, Table 2 in chapter
‘ NR 243 ueeds to be revised as follows:

- ' BEEF CATTLE o . i
1000  Stecrsor Cows (ﬁﬁ&ibﬁc—’“fm'kc’t Sais0 :&%ﬁgﬁ) .10
1256———Steersor-Cows{600-to-1006-tos) -6

2000 © Calves (under 600 lhs) ' - 0.5

- . DUCKS
5060 Per Bird & cttot) 0.2
%8896{} —PerBinH{Bry oty &0+

2, Inhght of 40 CFR §§412, 13(b

%2{5‘11_15“@ and 4 and 412 ZS(blz;}ye recommend rcwsmg
£ diseharoe, andl the discharge is from ..

4, We rccommcnd rcvxsmg NR 243.14(3) as follows: “QTIIER NUTRIENTS. Manure Bhd
{otwate gecnﬁed in the [nanure mamgement plan shall take into

'c "”b TR
;‘ ; t g

5. We recommend revising NR 243 135&.) as {ollows: “PFRMIT CONDITTONS (2)
WPDES permits shall ccmtam pileEt manure sampling ..

6. With regard to NR 243.14(5), please be advised that, for CAFOs subject to 40 CFK part
412, the cffluent limitations guidelines and new source pmformance standards in 40 CFR
part 412 apply to discharges or potential discharges from manure stacks. Ifa discharge
from a manure stack in compliance with s. NR 243.13(2) would cause, have a reasonable
potential to cause, or contribute to a violation of a water quality standard, then 4¢ CFR
§122.44(d) requires the estabhshment of a water quality-based effluent limitation for said
discharge.
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With regard to 5. NR 243.16, please be advised that, for CAFOs subject to 40 CFR part
412, the effluent limitations guidelines and new source performance standards in

40 CTR part 412 apply to discharges of “industrial wastes™ such as milkhouse
waslewater, egg wash water, and silage leachate: If a discharge of “industrial waste™in
comgpliance with s. NR 243.13(2) would cause, have a rcasonable potential to cause, or
contribute to a violation of a water quality standard, then 40 CFR §122,44(d) requires the
cstablishment of & water quality-based effluent limitation for said discharge.

Where “industrial wastes” such as milkhouse wastewater, cgg wash water, or silage
leachate are applied on land separate from or mixed with manure, the USEPA, Region 5,
expects that the “Industrial wastes” will be subject to a Iandspreadmg plan which
establishes controls in accordance with s. NR 243.14 or any more stringeot concﬁtxom
c.stabhahcd in or pursuant to chapters NR 213 or 214.

We reco;mend tevising s. NR 243.24 such that, in addition to the method for making a
delermination already described in s. NR 243.24, the WDNR can make a determination of |
a Category I unacceptable prak;tice based on information obtained from the owner or
operator through the exercise of authority Wisconsin estanhqhed pursuant to the Clean -

- Walter Act, Sestion 402(b)2X(B).
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From: Brianc Bell/R5/USEPA/US

To: . eric.rortvedt@dnr.state.wi.us, peter.ﬂaherty@dnr.'state.wi.us

cct Barbara Wester/R5/USEPA/US, Rebecca Harvey/R5/USEPA/US, James
Filippini/R5/USEPA/US

Date: Thursday, August 07, 2003 12:24PM

Subject: EPA Com ments on Proposed NR 216 Revisions

Eric - the purpose of this email message is to transmit comments from Region 5 to WDNR
regarding to proposed changes to NR 216 (see attachment). During telephone calls on July 28
and August 1, Babara Wester and I discussed our comments on the draft rule with yu and Peter
Flaherty. This message is intended to followup on those comments.

Attachments:(Click the filename to launch) -
NR 218 Draft Comments.wpd
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‘August 7, 2003
EPA Region 5 Comments on Draft NR 216
Comments on Introductory sections (NR 216.001 - NR 216.005)

NR 216.001: Change "'makimum extent practicable” to a more general standard. MEP is not applicable
to industrial facility permits.

NR 216.003(2): we discussed DNR's rationale for adding this provision to respond to the recent ALJ
decision, -

Comments on Municipal Storm Water Discharge Permits {(NR 216.01 - 216.10)

NR 216.021(4): Include the phrase “unless the municipal separate storm sewer system is"afier
“decennial census™to clarify there are some MS4s that could be exempted from permit coverage.

NR 216.023(d). Reference to "non-point source impaired water” is inconsistent with provision in 40
C.F.R. 122.32(d)(2): "If you discharge any pollutant(s) that have been identified as a cause of
impairment of any water body to which you discharge, storm water controls are not needed based on
wasteload allocations that are part of an EPA approved or established 'total maximum daily load'(T MDL)
that addresses the potlutant(s) of concemn [emphasis added)."

NR 216.024: We discussed that the proposed regulatlons do not have an equivalent to 40 C.F.R.
122.32(e) because the DNR program is designed to put into place the designation criteria outlined in Fact
Sheet 2.1 (p.2) (Potential Designation by the NPDES Permitting Authority - Required Evaiuation)
essentially by making the designation criteria into the exemption criteria (since everyone is covered, as
opposed to havzng targeted coverage, as the rules suggest),

NR 216.024(d): See comment on NR 216.023(d) above.

NR 216.03: We note that the federai deadline for facilities to be covered under the Phase H permit
requirements was March 10, 2003. We recommend that the rules reflect this federal regulatory deadline.
The fact that facilities under these draft regulations would not have effective parmit coverage until a year
or more after the federal deadline could create legal vulnerabilities for the state program.

NR 216.06: The draft regulations in section 216.06 provide permit coverage without requiring the
regulated facility to meet all of the federal permit requirements, as such the draft requiations in these
two sections are less stringent than the federal program. Under these draft reguiations, an MS4
couid turn in a list of programs already being carried out without having to show its actual or planned
activities to "develop, implement, and enforce” the six minimum control measures in their storm water
management plan required by the fed permit requirements. We discussed and strongly recommend that
the permitiees be held fo the application requirements and five year time frame for putting the completed
bmps in place, as set ouf in 40 C.F.R. 122.34. As such, NR 216.06(1) - (4) should be deleted. The
introductory language can be used in the revised NR 216.07. Aiso, language regarding existing
programs can be used as a note in the revised section NR 216.07 as MS4s should assess which
programs already meet or partially meet the requirements of 122.34.

NR 216.07: The draft regulations allow the permittee to acquire permit coverage without having met the

federal requirement of having the six bmps in place prior o permit coverage. The permittee should be
responsible for providing the necessary plans and time frames (within the program requirements) for
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putting the bmps in place.

NR. 216.07(1): you may wish to add a note, especially in fig'ht of our discussion, that the permittee can
taior the public education and outreach requirement depending upon the spegific ciroumstances. See 40
C.F.R. 122.34(b)(1)i).

NR. 216.07(2): to better track the federal requirement, you should indicate that the public involvement
and participation program should at a minimum comply with stateftribal/locally applicable (as
" appropriate) public notice requirements. See 40 C.F.R. 122.34(0)(2).

NR 216.07(7){(3): The federal regulations at 40 C.F.R. 122.34(h)(3)(IN(B) require that the regulatory
authority "To the extent allowable under State, Tribal or local law, effectively prohibit through ordinance,
or other regulatory mechanism, non-storm water discharges into your storm sewer systemn and implement
appropriate enforcement procedures and actions[.]" This section seems a hit vague, as it references
generally "The implementation and enforcement of a legal authority to prevent illicit discharges." (NR
216.07(3)(b)).

NR 216.07(7)(4): This section should reference that it applies to construction sites of 1 acre or more, or
sites less than one acre that are part of a farger common plan of development and sale. See 40 C.F.R.
122.34(b)(4)(i). This section should also control waste that could cause water quality impacts and
include procedures for receipt and consideration by the public. See 40 C.F.R. 122.34(b)(4)(iH)(C) and (E)

NR 216.07(7)(4)(a): The federal regulations require not only a brogram to enforce construction storm
water runoff controls, but also expressly require sanctions. We are unclear if the draft program is
intended to include sanctions. See 40 C.F.R. 122.34(b)(4)(i)(a).

NR 21 6.07(7)(5): This section should reference that it applies' to construction sites of 1 acre or more, or
sites less than one. acre that are part of a larger common plan of development and sale. See 40 C.F.R.
122.34{0)(5)(0). , ‘

NR 216.07(8): The federal regulations specifically require that there be a training componént, which
does not appear to be part of the draft regulation. See 40 G.F.R. 122.34(0)(BXD.

NR 216.07(7)(c) and (d): Remove references to "known" municipal storm sewer system outfalls. The
federal regulations at 122.34(b)(3)(i}(A) require mapping of all outfalls and the names and location of all
waters of the United States that receive discharges from those outfalls.” :

NR 216.07(9): The compliance schedule, because it is open-ended, is less stringent than the federal
regulations. The compliance schedule provision in the draft regulations should reference the 5-year time
frame for implementing the storm water management plan. See 40 C.F.R. 122.34(a).

NR 216.08; The draft regulations vastly expand the universe of waivers from what is provided in the
federal regulations, allowing any facility for any reason to opt out at DNR's discretion. The waiver

provision is inconsistent with the federal regulations which provide waivers in very limited circumstances,
see 40 C.F.R. 122.32(c)-(e).

Comments on Industrial Stomi Water Discharge Permits (NR 216.20 - NR 216.32)

NR 216.21(2)(b)(3)(a): “add "located on the site of such operations" at the end of the last sentence to
reflect the provision in 40.C.F.R. 122.26(b)(14)(iii).
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NR 216.21(2)(b)(2m)Imake sure this numbering is correct]:
NR 216.27(3)(a): change "individual" to "zndwndual(s)"
Comments on Construction Site Storm Water Discharge Permits (NR 216.41 - 216.55)

NR 216.42): This section should reference the 1 acre or more requirement/less than one acre where it is
part of a larger development or sale or reference definition of construction site in NR.216.002.
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State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCIES

] : ' 101 §. Webster St.
Jim Doyle, Governor : ‘ Box 7921
Scott Hassett, Secretary : Madison, Wisconsin 53707-7921
: Telephone 608-266-2621

- FAX 608-267-3579

TTY Access via relay - 711

WISCONSIN
DEPT. OF NATURAL RESOURCES

y

June 3, 2005

Jo Lynn Traub-Director, Water Division
US EPA-Region V '

77 West Jackson Boulevard

Chicago, IL 60604-3550

Subject: CAFO Duty to Apply and the Agricultural Stormwater Exemption

Based on discussions with other states and inquiries involving the recent second circuit court decision
regarding federal CAFO rules (Waterkeepers Alliance, Inc. American Farm Bureau Federation, et.al. v.
USEPA), the Department is concerned about certain arguments made regarding application of the
" agricultural stormwater exemption. Specifically, some states and agricultural groups have argued that
discharges of manure or process wastewater associated with an unpermitted CAFO’s land application
 activities can qualify for the agricultural stormwater exemption and wouldn’t trigger a duty to apply if the
CAFO implemented any level of nutrient management planning practices. : o

Clearly, not all nutrient management planning practices are equally protective of water quality. It is not just
the issues that a nutrient management plan addresses (e, timing, balancing nutrient applications with ctop
need), but-how the plan addresses these issues. For large CAFOs, it is especially important that there be a
WDNR reviewed and approved plan to instre that appropriate nutrient mahagement practices are in place to
' protect water quality. As we have learned over the years, even the practices identified in the state’s Natural
Resource Conservation Service (NRCS) Standard-590 for Nutrient Management, the state’s non-WPDES
technical standard for nutrient management, are not always protective of water quality and could result in
runoff events, fish kills and well contaminations. This was especially clear this last February and March
when we docimented a number of runoff events, fish kills and private well contaminations from land
application practices that appear {0 have met Wisconsin’s most recent version of the 590 Standard (11/04).
We believe that if a CAFO isn't covered by an NPDES permit and in compliance with the permit (including a
WDNR approved nutrient management plan), any discharges from tand application activities are congidered
unpermitted point sources discharges, not agricultural stormwater runoff, and constitute a violation of the

NPDES permit program.
If the WDNR is not correctly' interpreting EPA’s regulations with regard to the deﬁnition of agricultural

stormwater discharges, please contact me directly at (608) 264-6278, since the Department is in the process
of promulgating administrative rules that are in part based on federal regulations. Thank you for your

consideration.

Sinwrely,

Todd Ambs, Ydministrator
Division of Water

cc: . RobinNyffélers LS/5¥ .l 7 Russ Rasmussen — W72
dnrwigov Quality Natural Resources Management
wisconsin.gov | Through Excellent Customer Service
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Mr. Gordon Stevenson Chief ST t
'Runoff Management Section ]
Bureau of Watershed Management LJ '
Wisconsin Department of Natural Resources _
Post Office Box 7921 S WATERS&ED' Mig@mg&m
Madison, Wisconsin 53703 ' . ' '
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j
j

: Deaer Stevenson'

I am writing with regard to the proposed repeal and recreation of Wisconsin’s administrative
code for animal feeding'dperations (AFOs). The United States Environmental Protection Agency
(USEPA), Region 5, understands that the State proposed to repeal and recreate the code
principally in response to the 2003 changes to the pertinent federai regulatlons 40 CFR parts 122

and 412 and § 123.36. Thank you for takmg this action.

USEPA, Region 3, has reviewed the proposed code. Our comments and suggestlons are
enclosed. We look forward to working cooperatively with you and your staff to resolve our
comments before the Wisconsin Natural Resources Board approves and adopts the code. We'
will review the code after it has been recreated, We will conduct this subsequent review under
40 CFR §§ 123.25, 123.36, and 123.62. By working closely together with you and your staff in
the weeks ahead we hope to be able to approve the code after it has been recreated :

Thank you for the opporcumty to review the proposed code and thank you for your ongoing
efforts to protect Wisconsin’s waters from the manure and wastewater generated by AFOS

/

Sincerely yours,

. ‘ g

Peter Swenson, Acting C}'ucf
NPDES Programs Branch

Enclosures

cc: Mr. Torn Bauman, WDNR

Recycled/Recyclable-Printed with Vegetable Oil Based inks an 100% Recycied Paper (40% Postconsumer) Pet~ App. 181



Enclosure

1. In proposed s. NR'243.03(3) Wisconsin Administrative Code (Wis. Adm. Code), the term
“crop equipment storage” should be replaced with “material handling equipment maintenance
and storage ? 40 CFR § 122.26(b)(14) and proposed s. NR 243. 13(7) Wzs Adm Code.

2. The definition of saturated soﬂ in proposed s. NR 243.03(52) Wis. Adm Code may be difficult
to apply in pracuce Wisconsin should deﬁne the term in a practical manner. Please see the o
attached tables from the United States Department of Agriculture (USDA), Soil Conservation

- Service, (1972) and the USDA, Ohio Natural Resources Conservation Service (NRCS), (2003)

for example:s showing how to define or apply the term in a practical manner.

3. Wisconsin has properly defined the term “new source concentrated animal feedmg operatlon

in proposed s. NR 243, 115(2) Wis. Adm Code. However the notes following sub. (1) and sub.

| (2) are confusing given the way in which the term is defined. Wisconsin should revise the notes

to eliminate the possibility for confusion, particularly as it relates to animal feeding operations
(AFOs) that are newly-constructed after April 14, 2003, and later add ammals to become Large ‘

concentrated animal feeding operations (CAFOs).

4. The United States Envirommental Protection Agency (USEPA), Region 5, assumes that

- Wisconsin form 3400-25 or form 3400-25A requires a permit applicant to supply all of the

- information required under 40 CFR § 122.21(i). If the assumption is incorrect, then Wisconsin |
will need to revise one or both of thc forms or proposed s. NR 243 12 Wis. Adm. Code

accordmgly

5 In the note that follows proposed s. NR 243.12(1)(b) Wis. Adm. Code, Wisconsin should
replace the word “poultry” with “chickens or ducks” since turkey operations, including those
with a non-liquid manure handling system, were CAF Os before the effective date of the

- forthcoming recreated code.

6. Proposed s. NR 243. 12(2)(a) 3. and 4. Wis. Adm. Code allow certain plans and specxﬁcattons

, o be submitted during the term of the permit. “To ensure that there is no masunderstandmg about
the time for compliance with production area effluent limitations and adequate storage
requirements, the allowances in proposed par. 3. and 4. should be revised so they are conditioned
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.2 :
by the reqwrements in SECT ION 2. INITIAL APPLICABILI‘I‘Y of the proposed code package
40 CFR part 412 and § 122 42(3)(1) : :

7. Prop_osed s. NR 243.12(2)(=a) 4. Wis. Adm. Code refers to runoff control systems. Comments
8. and 27. below, pertain to thé use of runoff control systems as a means for possibly achieving
‘compliance with production area effluent limitations that are based on the federal Effluént
antatlons Guidelines and New Source Performance Standards for the CAF O pomt source

category, 40 CFR part 412,

8. Wlsconsm needs to revise proposed s. NR 243.13(2)(a) I and 2. Wzs Adm. Code to strike the
references to “facility” and “facilities” at least as the: words would apply to Wlsconsm Large
CAFOs that are subject. to 40 CFR part 412, subparts C and D. This reqmred change will
establish that the exception to the discharge proh1b1t10n applies only when, among other
conditions, the discharge consists of an overflow from a structure (e.g., a tank, pond or lagoon, '
or pit) that is des1gned, constructed, operated, and maintained to contain all manure, litter, and
process wastewater mcludmg the runoff and direct precipitation from a 25-year, 24-hovur rainfall

event. 40 CFR § 412.2(p).

9 The word “beddmg’ needs to be added to the second sentence in proposed s. NR 243.13(7)
Wis. Adm Code. 40 CFR § 122. 23(b)(5).

" 10. On February 28, 2005, the United States Court of Appeals for the Second Circuit vacated
provisions of the federal regulations which allow permit authorities to: '(a) issue perrmits to
CAFOs without mcludmg the texms of nufrient mapagement plans in permits, (b) without
reviewing plans and (c) with plans remaining at the CAFO and thus unavaﬂable to the public.
Waterkeeper Alliance, et al, v. USEPA, 2005 WL 453139 (2™ Cir.). USEPA, Region 5,
evaluated proposed s. NR 243.14(1) Wis. Adm. Code in the context of the Waterkeeper decision.
This subsection provides, in part, that CAFOs shalt submit their nutrient management plans to
the Wisconsin Department of Natural Resources (WDNR) for review and approval. We find that
the subsection conforms to Waterkeeper decision items (b) and (c), as summarized above, and
will not prevent Wisconsin from administering its program in conformance with decision item

(@)
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11. Proposed s. NR 243 14 Wis. Adm. Code needs to be revised to mcorporate the requlrements
of 40 CFR § 122 42(6)(1)(111), (vi), and (vii)’. To address 40 CFR § 122. 42(8)(1)(\/’1), Wxsconsm
shouid require CAFOs to employ conservation practices that reduce erosion from land
application areas at least to the tolerable rate (T). Separately, proposed s. NR 243.14 Wis. Adm.
Code needs to be revised to reqmre Large CAFOs to: (a) annually analyze manure and process

wastewater for nitrogen and phosphorus content and (b) use the results of manure, process
wastewater and soil analyses to determine apphoauon rates for manure and process Wastewater

40 CFR § 412.4(0)(3).

12. Where manure or process wastewater will be surface applied.and subsurface drains are not
present within thc land apphcauon area, Wisconsin protocols should require soil samples to be
collected from a shallow depth (i.e., from one to two inches). This recommendation i 1s consistent
with Sharpley, et al., (2003) who stated that, “[i]t is generally recommended that soil samples be -
collected to plow depth usually 6 to 8 inches for routine evaluation of soil fertility. However, it

' is the surface inch or two 'in direct contact with runoff that is important when using soil testing to
estimate P loss. Consequently, different sampling prdcedures may be necessary when using a

soil test to estimate the potential for P loss.”

13, Proposed s. NR 243.14(2)(c) Wis. 4dm. Code provides, in part; that process wastewater may
be applied to frozen ground in accordance with the requifements of s, NR 214.17(2) to (6) Wis.
Adm. Code. s. NR 214.17(4)(d) Wis. Adm. Code provides in relevant part that 3. [tThe volume
- of liquid waste landspread shall be limited to prevént runoff .7 It also provides that “5. [tthe
maximum daily volume of liquid waste applied shall be limited to ... 6,800 gallons per acre per
day” when the soil is frozen. | D

When soil is frozen but not covered with snow, the maximum daily volurﬁe ins.NR
214.17(4)(d) 5: Wis. Adm. Code is not reasonably likely to prevent runoff of process wastewater.
* This conclusion is based on a comparison of the 6,800 gallons per acre (gal/ac) volume in par. 5

. ! This comment does not apply to protfocols for appropriate testing of soil, given that

" such protocols exist within the Wisconsin Natural Resources Conservation Service Practice
Standard for Nutrient Management, code 590, a document that is incorporated by reference in
proposed s. NR 243.14(1)(b) Wis. Adm. Code. Also, the comment does not apply to protocols for
appropriate testing of process wastewater that is not mixed with manure, given that Wzsconsm
proposes to establish protocols elsewhere in the code. '
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with the rates in USEPA (2004), Appendix L, tables 1a and 1b%. Thus, the volume in par. 5 is
not reasonably lilgelj} to ensure compliance with s. NR‘214.'17(4)(_d) 3. or proposed s. NR
243.14(2)(b) 1. Wis. Adm. Code (“manure or process wastewater may not ... run off the
application site ...”). Wisconsin needs to revise proposed s. NR 243.14(2)(c) Wis. Adm. Code to
‘provide that the hydraulic rate at which process wastewater may be applied on ground that is -
frozen but not covered with snow shall be limited to prevent runoff. Alternatively, Wisconsin
needs to replace the reference to the 6,800 gal/ac volume with the'rzites in USEPA (2004),
Appendix L, tables 1a and 1b, or similar. If Wisconsin selects the former option as the basis for |
a pertinent provision in the recreated code then USEPA Region 5, will look for the State to
establish a policy providing that permits will express the standard in an appropnate numeric
fashion (i.e., in units of ga.l/ac based on USEPA (2004), Appendm L, tables la and lb or.

sumlar)

14. Proposed s. NR 243.14(2)(c) Wis. Adm. Code pfovides, in part, that process wastewater may
be applied to snow-covered ground in accordance with the requjrements'of s. NR 214.17(2) to (6)
Wis. Adm. Code. USEPA, Region 5, reserves comments on this provision. .

15. Proposed s. NR 243.14(2)(d) Wis. Adm. Code requires a permittee to consider several factors
- when making decisions about the times at which manure and process wastewater may be applied
on land. The probability, intensity, and form of predicted upcoming precipitation are among the

factors.

When manure or process wastewater is surface applied before rain, s. NR 243.14(2)(d) Wis. ddm.
Code will niot prevent ranoff of pollutants to surface waters. In other words, it Wiﬂ not ensure
compliance with proposed 5. NR 243.14(2)(b) 1. Wis. Adm. Code. Wisconsin needs to revise
proposed sub. (2)(d) to prohibit surface application of manure or process wastewater on land that
is upslope from waters of the United States and conduits to such waters when the National
Weather Service predicts a high probability (e.g., 50 percént or greater chance) of rain, in an
amount likely to cause runoff, for the périod extending 24 hours after the conclusion of an.
intended land application event. 40 CFR § 123.36 and USEPA (2003), section 4.1.2.4. Revising
the proposed code in this manner should prevent fish kills that can résult when significant rain

2 Table 1a contains an error. For Hydrologic Soil Group D soils, the correct rate is 550
gal/ac.
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falls soon after manure or process wastewater has been surface appiiéd Please see Appendix M
or page O-6 in USEPA (2004) for techmcal mformauon that Wisconsin should use to establish

an appropriate proh1b1t10n

16. Illinois, Indiana, Mlchlgan, anesota, and Ohio have concluded that there i isa high or very
high risk of phosphorus movement to surface waters where the soil test phOSphorus level (Bray
‘P1) falls within the range or exceeds the value shown below:

State Soil Test P Level (parts per million) . S Risk Rating

Mlinois . . >150 _ - Veryhigh
Indiana 100 < soil test P < 200 ' High
Michigan 75 < soil test P < 150 - _ High
anesota .. >75 ppm (from zero to 300 feet from waters) .° Veryhigh
> 150 ppm (farther than 300 feet from waters) Very high -
Ohio 100 < soil test P < 150 ' I—hgh '

(Keller 2004, Ind1ana Water Pollution Control Board 2004, Creal 2004 Raudys 2005, Koncelik:
2005). Illinois prohibits manure and process wastewater apphcatlon on land where the soil test

‘ phosphorus level is greator than 150 parts per million (ppm). Where the soil test phosphorus

. level is between 100 and 150 ppm, Ohio limits apphcatmns of manure and process wastewater to
a rate that does not exceed the phosphorus removed by the next crop. Michigan limits
applications to a rate that does not exceed the phosphorus removed the next two crops where the
soil test is between 75 and 150 ppm. Where the soil test phosphoms exceeds either of the
pertinent levels provided in the above table, Minnesota requires any application of manure or
process wastewater and land management practices to achieve a very low or low rating under the
Minnesota phosphorus index or meet table 2 in the Minnesota NRCS (2001) practice standard for
nuirient management. (]]hno:s Michigan, and Minnesota do not allow CAFO owners or
operators to use the phosphorus index an alternative method for assessing the risk of phosphorus
movement to waters.) USEPA, Region 5, (Skinner 2005) disapproved Indiana’s technical
standards for nutrient management because the standards allowed multi-year applications of
manure and process wastewater phosphorus on land determined by the State to be at high risk of

- phosphorus movement to waters based on soil test phosphorus levels.

In light of the information provided above, Wisconsin needs to explain why soil fest phosphorus
levels between 100 and 150 ppm do not produce a high risk of phosphorus movement to surface
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waters in W1sconsm Alternatively, Wzsconsm could (and should) revise proposed s. NR
243.14(5)(a) 2. Wis. Adm. Code to prowde that applications of manure and process wastewater
may not exceed the phosphorus removal of the foliowmg growing season’s crop when the soil

test phosphorus level is between 100 and 200 ppm

"!17 Wisconsin needs to revise proposed s. NR 243.14(5)(a) '3- Wis. Adm. Code to provide that
the apphcatxon of manure and process wastewater is prohxblted on fields with soil test

hosphorus levels greater than 200 ppm. 40 CFR § 123.36 and 68 Federal Register pp. 7211 and
7210, February 12, 2003 (“ in some instances phosphorus levels are so high, .. that any -
application of manure, litter, or process wastewater would be inconsistent. with appropriate
'agncultural utﬂlzatxon of nutrients and would lead to excessive levels of nutrients and other '
pollutants in runoff ...,” “..[n]or would apphcatlons be mado on sites determined mappropnsto
based on a hlgh poten‘aai for phosphorus runoff to surface water”). .

18 As an alternative to proposed s. NR 243. 14(5)(&) Wis. Adm. Code, proposed sub. (5)(b)
prowdes that a permittee may use a department approvcd method for assessing and mlm:rmzmg
the risk of phosphoms delivery to waters. USEPA, Region 5, has no objection to Wisconsin.
providing an alternative to the roqmrements in proposed sub. (5)(a) commerts 16. and 17.
. notmthstandmg However, as proposed sub. (5)(b) does not establish a method for assessing the
risk of phosphoms delivery and it does not establish a standard for the maximum rate at which
manure and process wastewater phosphorus may be applied on land: Wisconsin feeds to
‘establish such a method and such rates if it wishes to prowde an alternative to proposed sub.
(5)(a) 40 CFR § 123.36. The State has discretion to establish. the method and rates as
prov:zsmns m ch. NR 243 Wis, Adm. Code or as formal policy. USEPA (2003}, section 4.1.3. If
" Wisconsin elecis to establish the method and rates as policy, then the policy will need to be
established coincident with the recreation of ch. NR 243 Wis. Adm. Code and be submitted to this.

office for approval under 40 CFR §§ 123. 36 and 123, 62.

19. Proposed s. NR 243. 14(6) and (7) Wis. Adm. Code include technical standards for surface
application of manure in the winter. USEPA, Region 5, finds that the sub. (6) and (7) technical
standards will minimize nutrient movement to waters where waters of the United States,
sinkholes, open tile line mtake structures, and other conduits to waters of the United States
(hereinafter coliechvely “waters”) are upsiope from the land apphcatlon area. In addition, we
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find that the standards will minimize mutrient movement to waters where nutrients need to be

applied in the winter to grow a winter crop.

20. Except as qualxﬁed by comments 19. and 21., USEPA, Reglon 5, reserves comments on the
proposed s. NR 243.14(6) and (7) Wis. Adm. Code standards as they pertam to surface
application of the followmg materials in the winter: (a) beef cattle, heifer, calf and turkey
manure and (b) swine manure when the manure has been removed from storage following

agitation.

21. Proposed s. NR 243.14, table 5, Wis. Adm. Code proﬁdes maximum rates for emergency
surface application of liquid manure on frozen ground. Certain of the rates are expressed in units
of gai/ ac while others are expressed as pounds of P,O; per dcre. USEPA, Regzon 5, used table
107 in MidWest Plan Service (1993) to convert the latter rates to units of gal/ac. Following the

conversion, we prepared the following table showing the most restrictive of Wisconsin’s

proposed table 5 rates.
0% < slope < 2% 2% <slope < 6%
Dairy pit B 4,000 gal/ac - -  3,500gallac
Déify lagoon ' | 7,000 gal/ac /3,500 gal/ac
Beef pit . 3,333 gal/ac, 3,333 gal/ac
Beef lagoon | 7,0,(50 gal/ac ‘ 3,500 gal/ac
Swinepit . | T 2400galfac. - .| - 2400 galfac
SMne lagoon | . 7,000 gal/ac . 3,500 gal/ac

When Hydrologw Soil Group B 'C, or D soils are frozen but not covered with snow, the rates in
the above table are not reasonably likely to prevent sunoff of liquid manure. Furthermore, the
rates for liquid manure application on land with a slope that is equal or less than two percent are
not reasonably likely to prevent runoff when dairy, beef, or swine manure is removed from a
Jagoon and applied on Hydrologic Soil Group A frozen soils. These conclusions are based on a
comparison of the rates in the above table with the rates in USEPA (2004), Appendix L, tables 1a
and 1b. Thus, under most scenarios involving surface application of liquid manure on soil that is
frozen but not covered with snow, the rates in proposed s. NR 243. 14, table 5, Wis. Adm. Code
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are not reasonably hkely to ensure compliance with propoSed 5. NR 243.14(2)(b) 1. Wis. Adm.
Code. Wxsconsm needs to revise proposed s. NR 243. 14(7) Wis. Adm. Code to provide that the
hydraulic rate at which hqmd manure may be applied on ground that is frozen but not covered
-with snow shall be limited to prevent runoff. Alternatively, Wisconsin needs to replace most of .
the rates in proposed table 5 with the rates in USEPA (2004), Appen(hx L, tables 1a and 1b, or
similar. If Wisconsin selects the former option as the basis for a perhnent prowsmn inthe
recreated code, then USEPA, Region 5, will look for the State to establish a policy providing that
permits will express the standard in an appropriate numeric fashion (i.e., in units of gal/ac based
on USEPA (2004), Appendix L, tables 1a and 1b, or snmiar)

22. Proposed s. NR 243.14(6) Wis. Adm. Code includes techmoal standaxds for surface

| apphcaoon of solid manure in the winter. USEPA Region 5, used Appendax Lin USEPA
(2004) to evaluate the standards as they affect the movement of nutrients and manure pollutants
in runoff from melted snow where waters are downslope from the land application area and a
crop will not be grown in the winter or mutrients need not be applied in that séasoﬁ to grow a_
winter crop. For the purpose of step 1 in Appendix L, we established 18 pounds per acre as a
“standard” for the mass of total nitrogenous (and carbonaceous) biochernical oxygen demand
(BOD) that would be pemntted in runoff from one inch of precipitation from such land®. For the
_ purpose of step 3, we established antecedent moisture condition I and 3 °C as the design
conditions for soil moisture and temperature respectively. Based on the evaluatlon, we find that -
the technical standards in proposed s. NR 243 14(6) Wis. Adm. Code:

a. will minimize movement of nutrients.to waters where layer or broiler manure has been

surface applied on Hydrologic Soil Group A soils,
b. will minimize movement of nutrients to waters where layer or broiler manure has been

surface applied on Hydrologic Soil Group B soils under no-tilt or contour farming

practices, and

3 Fighteen pounds per acre is the product of 160 milligrams per liter (ng/L) total BOD
times the volume of water, 13,650 gallons, that will run off an acre of land after one inch of
water has been applied to Hydrologic Soil Group D soils under good hydrologic and saturated
soil moisture conditions. One hundred sixty mg/L is the concentration of total BOD that
publicly-owned treatment works would need to meet on a maximum daily basis if they are to
have a reasonable chance of achlewng secondary treatment standards on a monthly average basis.
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c. will not minimize movement of nutrients to waters where layer or broiler manure has
been surface applied on Hydrologic Soil Group B, C, or D soils before February 1, except
where the manure has been applied on Group B soﬂs under no-till or contour farming

practices.

* As aresult of this finding, and sﬁbjoct to comments 19. and 22. b., above, Wisconsin needs to
revise proposed s. NR 243.14(6) Wis. Adm. Code to (a) prohibit surface application of layer and |
broiler manure on Hydrologic Soil Group B, C, and D soils in the winter or (b) include -
management practices that will mlmmizo nutrient movement to waters when layer or broiler
manure is surface applied on Hydrologic Soil Group B, C, or D soils in the winter. '

23. Proposed s. NR 243.14(7) Wis. Adm. Code includes technical standards for surface
application of liquid manure in the winter. The standards:

a. proh1b1t surface apphcatton on frozen ground,
~b. prohibit surface application on snow from February 1 through March 31, and
c. prohibit surface application on more than one inch of snow before February 1.

" Technical standards as summarized in a. through c., above, will minimize nutrient movement to
waters. However, under proposed s. NR 243.14(7)(d) Wis. Adm. Code, the Wisconsin standards

| ‘wﬂl not apply | if an emergency exists as defined in that subsection. In emergencies, proposed
sub. (d) provides that surface application can occur as long as the application is approved by the
State and conforms to (a) the restrictions in proposed s. NR 243,14, table 5, Wis. Adm. Code or
(b) State-approved restrictions other thani those in table 5. Separately, proposed sub.'(¢) provides
that the standards summarized in a. through 'c., above, do not apply to existing source CAF Os

before 2010.

In light of proposed sub. (d), USEPA, Region 5, used Appendix L in USEPA (2004) to evaluate
the technical standards in table 5 as the standards affect the movement of nutrients and manure
pollutanto in runoff from melted snow where waters are downslope from the land application
area and a crop will not be grown in the winter or nutrients need not be applied in that season to
grow a winter croo For'tho‘purpose of step 1 in Appendix L, we established 18 pounds per acre
as a “standard” for the mass of total nitro genous (and carbonaceous) BOD that would be
permitted in runoff from one inch of precipitation from such land. For the purpose of step 3, we
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estabhshed antecedent moisture condition I and 3 °C as the design conditions for soil mo1sture
and temperamre respectwely Based on the evaluation, we find that the technical standards in
table 5 will minimize nutrient movement to waters when (a) swiné manure is removed from
storage without agitation and surface applied on any snow-covered soil or (b) mature dairy cow
manure is surface applied on snow-covered Hydrologic Soil Group A soils. Furthermore, we |
' find that the technical standards in table 5 will not minimize movement of nuirients to waters
when mature dairy cow manure is surface applied on Hydrologic Soil Group B, C,or D soils. As
a result of this finding and subject to comment 19., above, Wisconsin needs to revise proposed 8.
NR 243.14(7) Wis. Adm. Code to (a) prohibit all surface apphcatlons of mature dairy cow manure
on Hydrologic Soil Group B, C, and D soils in the winter or (b) include management practices
' that will minimize nutrient movement to waters when mature dairy cow manure is surface

_ apphed on Hydroio gic Soil Group B, C, or D soils in ‘the winter.

Proposed s. NR 243 14(7)'((1) 3. Wis. Adm. Code provides that the State may approve sites and
restrictions for emergency apphcauons of liquid manure on frozen or snow-covered ground other
" than the restrictions in proposed s. NR 243.14, table 5, Wis. Adm. Code. USEPA, Region 5,
finds that this provision does not conform to 40 CFR § 123.36 because it does not establish a
technical standard for emergency applications of hqu:ld manure on frozen ot snow-covered
ground. Wisconsin needs fo strike this prcmsmn from the code or timely submit a policy to this
 office for approval showing how the Depariznent will u:nplement the provas:on such fhat nutrient
movement will be minimized, USEPA (2003), section 4.1.3.

Proposed s. NR 243.14(7)(e) Wis. Adm. Code provides that existing source CAFOs which do not
have 180 days of manure storage capacity may surface apply liquid manure on frozen or snow-
covered ground before January 1, 2010. USEPA, Région 5, has two recommendations for
strengthening this provision. Wisconsin should: |

a. Exclude AFOs that increase animal numbers to become Large CAFOs after the
effective date of the recreated code. Wisconsin should require these CAFOs to comply
~ with technical standards for surface application of liquid mariure upon permit issuance or

by December 31, 2006, whichever is later.

AFOs that increase animal numbers to become Large CAFOs typically engage in
planning, design, and construction activities before they become Large CAFOs. Aspects
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addressed include facility design to optimize or improve the prod_ﬁcﬁon process and
establish adequate storage so it is not necessary to surface apply manuj:e and process
wastewater when fields are unavailable due to cropping, soil moisture or temperature, or
weather. USEPA, Region 5, believes it is reasonable and apprbpriate 1o require such
CAFQOs to comply with technical standards for surface application of liquid manure in the
winter upon permit 1ssuance or by December 31 2006, whichever is later. -

b. Require other existing source Large CAFOs to cqmpiy with the technical standards for
liquid manure surface application in the winter as expeditiously as practicable but in no
case later than three years after the effective date of the recreated code.

USEPA has determined that the capacity to develop'nutdent managemént plans,

including plans for adequate storage and appropriate agricultural utilization of nutrients,

will be available nationwide before December 31, 2006. 68 Federal Register 7228

February 12, 2003. Capac:lty to develop plans for Large CAFOs may already exist in

. Wisconsin. At the same time, USEPA, Region 5, recognizes that Wisconsin is |
establishing new standards for surface application of liquid manure in the winter with the
new standards being more stringent (énd better) than those now in_éxistence in the state.
Our recommendation concerning the compliance deadline for other Large CAFOs
balances the fact that fedérai regulations require implementation of nutrient ﬁlanagement
plans by December 31, 2006 with the fact that Wlsconsm has discretion to establish
technical standards that nummlze nutrient movement to waters including discretion to
establish reasoriable schedules for compliance with the standards. To develop the

' recommendation, USEPA, Region 5, refexred to the Clean Water Act, section
301(b)(2XE) and (F), 33 United States Code (USC). § 1331(b)(2)(E) and (F), for

- guidance. In this section, Congress required compllance with effluent limitations

guidelines for conventional and other pollutants as expeditiously as practicable but in no

case later than three years after the effective date of the guidelines.

24. To communicate an appropriate intention that proposed s. NR 243.14(10) Wis. Adm. Code
would provide authority for the Department to impose more stringent, but not less stringent,
practlces the first sentence in sub. (10) should be revised to read, “... to anlement practices in

addition to or that are more stringent man.nrp}ac&of the requirements ...
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25. Proposed 3. NR 243. 142(5)(13) Wis. Adm. Code needs 1o be revised to prov1de that the
sampling of manure and process wastewater must be consistent with the reqmrements of the
CAFO’s Wisconsin Pollutant Discharge Elimination System- (WPDES) pemt 40 CFR

§ 122. 42(e)(3)

- 26 Proposed s. NR 243, 15(1)(&) 3. Wis. Adm. Code needs to be rewsed as follows “Owners and
operators of large CATOs shall, at a minimum, design and construct reviewsable facilities or
systems that are part of the production area and meet the production area requirements in s. NR
243.13, provuie adequate storage under s. NR 243.14(9), and meet accepted management
practrces All proposed plans and specifications, including the operation and maintenance plan,
shall include a written expianaﬁon regardmg the ability of the proposed faclhty or system to meet
the production area requuements in ss NR 243.13 and 243. 17 (3) and prov;de adequate storage’

under 5. NR 243.14(9). 40 CFR § 122. 42(e)(1)(1)

27. Proposed s. NR 243. 15(2) Wis. Adm Code prov1des as follows: “Runoff control systems in
the production area shall be designed to comply with the applicable standards in 8. NR 243.13

~using permanent runoff control systems that are consistent with accepted management practices
such as wastewater treatment strips, sediment basins, waste storage. facilities, roof runoff

managemont grassed waterways and clean water diversions.”

The federal Effluent Limitations Guidelines and New Source Performance Standards prohibit the
discharge of manure, litter, or process wastewater pollutants from production areas at Large
CAFOs that are subject to 40 CFR part 412, subparts C and D. An exception arises when,
subject to additional conditions, a discharge is caused by precipitation and consists of an
overflow from & structure that is desigried, constructed, operated, and maintained to contain all
manure, litter, and process wastewater including the runoff and direct precipitation from a 25-
year, 24-hour rainfall event. 40 CFR §§ 412.2(g), 412.31(a)(1), 412.32(a), 412. 33(a), 412 35(a)
412.43(a), 412. 44(a), and 412.45(a). (A separate and distinct exception arises when the
production area effluent limitations are based on voluntary alternanve performance standards

under 40 CFR § 412.31(2)(2).)

| In coromont 8., above, USEPA, Region 5, identified a change in langunage that is required for
proposed s. NR 243. 13(2)(&) 1. and 2. Wis. Adm. Code to conform to the federal Guidelines and
Standards. Provided that it makes the change, as requ:red Wisconsin should advise Large '
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CAF Os that certain accepted management practices referenced in proposed s. NR 243.15(2) Wis.
Adm. Code, including 'vvasiewate: treatment strips and grassed waterways, are not structures as
the word is used in 5. NR 243.13(2)(a) 1. and 2. Wis. Adm. Code (and 40 CFR § 412.2(g)) and,
thus, are not likely to ensure compliance with the revised standard in s. NR 243.13(2)(a) Wis.
Adm. Code. (The recommended advisory also applies to feed storage facilities and associated
runoff control systems, the desi gn and construction of which may be approved by thé State under -
proposed s. NR 243.15(9) Wis. Adm. Code.) Wisconsin should further advise Large CAFOs that
approval of a runoff control system does not constitute a defense in an enforcement action for
violation of permit effluent limitations applicable to production area dlscharges '

28. Proposed s.' NR 243.15(3)(d) Wis. Adm. C"oder should be revised as follows: “... and shall be
" designed to achieve compliance with the applicable standards in ss. NR 243.13 and 243.14(9).”
This change will make sub. (d) consistent with sub. (a) and it will reinforce the proposed s. NR

243, 14(9) requnement for adequate storage of process ‘wastewater.

29. To reinforce that composting facilities require contaimment and adequate storage for any
process wastewater generated at the facilities, the last senterice in proposed s. NR 243.15(8) Wis.
Adm, Code should to be revised as follows: ..., the department may still apply additional design
and operation requiroments contained in ch. NR 502 as needed to protect water quality and shall
apply additional design and operation requirements as needed to meet the pro&uctron—arca
;requlrements in ss. NR 243.13 and 243. 14(9)

.30, Proposed s. NR 243.16(c) Wis. Adm. Code should be revised as follows: “..., an assessment
of the ability of the facility or system to meet the production area requirements in s. NR 243.13,
the adequate storage requirement under s. NR 243.14(9), and accepted management practices.

31. To ensure that the Wisconsin technical standards for nutrient management will apply to land
application of combined wastes, the third sentence in proposed s. NR 243.18 Wis. Adm. Code
“should be revised as follows: “The department may apply other additional requirements such as

7%

32. Wisconsin needs to revise proposed s. NR 243.19(1)(a) Wis. Adm. Code to expressly require
CAFOs to have a depth marker for their open surface liquid impoundments with such markers

Pet-App. 194



14

clearly md1catmg the capacxty necessary to contain the runoff and direct precipitation from the

25—year 24-110111" ramfaﬁ event. 40 CFR § 412. 37(a)(2)

33 Wisconsin needs to revise proposed s. NR 243 19(2)(b) Wis. Adm. Code to requlre CAFOs

to generate and keep records: (a) on expected crop yields, (b)

explaining the basis for

determining manure and progess wastewater application rates, and (c) showing calculatmns on
the total nitrogen and phosphorus to be applied to each ﬁeld mcludmg sou:rce other than manure

and process wastewater. 40 CFR § 412. 37 (©).

34, Consmtent with the substance in proposed ch. NR 243, subchapter I, Wis: Adm, Code, s.
NR 24321 should be revised as follows: ° ‘... through the issuance of a permit or notice of
dlscharge under s. 281. 16 and ch. 283, Stats. or by talcmg dn‘ect enforcement action.”

35. A d1scha.rge that consists entlrely of manure appears not to be contemplated within the
~ definition of “contaminated runoff” As aresult, proposed s. NR 243 26(4)(=) 2. Wis. Adm. C’ode |
needs to be rav:lsed as follows «Addresses discharges of manure and contaminated runoff ﬁom

the productmn area in a manner that is consistent with accepted management practices and that -

treats or contains all manure and contammated ronoff ...”

-36. The federal Efﬂuent antatzons Guidelines and New Source Performance Standards do not
apply to Medium and Small CAFOs. However, perrmts issued to such CAFOs need to include '
| technolo gy-based effluent limitations for produchon area discharges with such limitations

' reﬂecmng the best practicable control technology currently avallable, best convenhona} pollutant

control technology, and best available technology economically achievable. 33 USC § 1342(a)
and 40 CFR § 122.44(a)(1). USEPA has promulgated factors that must be cons1dered in the

course of establishing such limitations. 40 CFR § 125. 3(d)

Proposed s. NR 243. 26(4)(a) 2. Wis. Adm. Code provides that penmts issued to Medium and
~ Small CAFOs shall address con tammated runoff from the production area in a manner that is
con31stcnt with accepted management practices and treats or contains all contaminated runoff for
storm events up to and including the 25-year, 24-hour storm event. USEPA believes that, in
many cases, Wisconsin will find it appropriate to develop effluent Himitations for production area

discharges from Medium and Small CAFOs which are based

on containment technology.

Wisconsin has discretion to establish effluent hmltaﬁons based on a technology other than
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© containment. USEPA (2003), section 4.1.1. In any event, Wiscbnéin needs to revise proposed 8,
NR 243.26(4)(a) 2. Wis. Adm. Code to explicitly provide that the State will consider the factors
in 40 CFR § 125. 3(d) when it establishes technology-based effluent hmitatlons applicableto
) producuon area discharges from Medium and Small CAFOs.

37. USEPA, Region 5, supports the require}gnent in proposed s. NR 243.26(4)(a) 4. Wis. Adm.
Code that a permit issued to a Medium or Small CAFO miust require implementation of a.
nuirient management plan. 40 CFR § 122.42(e). There appearstobea typographical error in
sub. 4. Wisconsin should correct the error by réplacing the reference to s. NR 243.13 with a
reference to s. NR 243.14 Wis. Adm. Code. ‘

38. Wisconsiﬁ needs fo revise proposed s. NR 243, 26(4)(:1) Wis. Adm. Code to incorporate
references to: proposed 8. NR 243.13(5)(b), s. NR 243.142(5), and s. NR 243. 17(2) Wis. Adm.
Code. 40 CER § 122.42(¢). :
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‘Section IV, FOTG

- Standard 633
June 2003

Table 1. Available Water Capacity (AWC) Practical Soil Moisture interpretations for Various Soils
Textures and Conditions to Determine Liquid Waste Volume Applications not to exceed AWC.

This table shall be used o determine the AWC at the time of application and the liquid volume in gallons
that can be applied not to exceed thé AWC. To determine the AWC in the upper 8 inches use a sail
probe or similar device to evaluate the soil fo a depth of 8 inches,

Available Moisture
in the Soil

Sands and Loamy
Sands

Sandy Loam and

Fine Sandy Loam

Very Fine Sandy
Loam, Loam, Silt
Loam, Silty Clay
Loam, Clay Loam,
Sandy Clay Loam

Sandy Clay, S?ity
Clay, Clay '

< 25% Sail
{ Moisture

Amount to Reach

Dry, loose and
single-grained;
Tlows through
fingers.

120,000 gallons/ac

Dry and loose;
flows through

fingers.

27,000 gallons/ac

Powdery dry; in
same places -
slightly crusted but
breaks down easily

“Into powdet,

40,00'0 gallonslag:‘ |

Hard, baked and -
cracked; has loose | .
cfumbs on surface
in some places.

27‘.000 gallonsfac

AWC - .
25-50% or Less - Appears to be dry; | Appearstobedry; | Somewhat - | Somewhat pliable;
Soil Moisture does not form a does not form a crumbly but holds | bails under
ball under ball under together under pressura,
pressure. pressure. pressure. v

Amount to Reach
AWGC .

15,000 gafioné/ac

20,000 gallonsfac

30,000 gallonsfac

20,000 gallonsfac

Balls under

50 - 75 % Soil Appears to be dry; Forms a ball under. | Forms a ball;
‘Moisture dees not form a pressure but pressure; . ribbons out
ball under seldom holds somewhat plastic; | between thumb
pressure. together. slicks slightly and forefinger.
' ' : under pressure.

Armount fo Reach
AWC a

10,000 gallons/ac

13,000 gallonsfac

20,000 gallons/ac

13,000 galions/ac

75% to Field
Capacity

Amount to Reach
AWC

Sticks togsther
slightly; may form
a weak ball under
pressure.

5,000 gallonsfac

Forms a weak bali
that breaks easily,
does not stick,

7,000 gallons/ac

Forms ball; very
pliable; slicks
readily if relatively
high.in clay.

11,000 gallons/ac

Ribbons out
between fingers .
easily; has a slick
feeling.

7,000 gallonstac

On squeezing, no -

100% Field On squeezing, no | On squeezing, no | On squeezing, no

Capacity free water appears | free water appears | free waler appears | free water appears
on soil, but wet on soil, but wet on soil, but wet on soil, but wet
outiine of ball on outline of ball on | outline of ball on outline of ball on -
hand. hand. hand. hand.

Above Field Free water Free water is Free water can be | Puddles: free

Capacity appears when soil | released with squeezed out. | water forms on
is bounced in - kneading. ' surface
hand. :

NRCS - Ohio
June 2003

Standard 633 — Page 10

" Canservation practice standards are reviewed and updated periodically. To obtain a current version of this
standard contact the Naturat Resources Conservation Service oifice or web site (www.oh.nrcs.usda.gov).
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" Nyffeler, Robin T - DNR

From: ‘Bauman, Thomas S - DNR
~Sent: ' - Wednesday, March 14, 2007 4:.31 PM '
To: Bauman, Thomas S - DNR; 'Jann.Stephen@epamail.epa.gov'; Mayer, Shelly - Raw Milk;

‘pat.murphy @wi.usda.gov', Crass, Dave; ‘drirame@facstaff.wisc.edu'; ‘jpolenske@aot.com’,
tthrall2 @yahco.com’; ‘bilinick@charter.net’, 'agjohnson@mail.co.marathon.wius',’
'pzimmerman.focenter@wfbf.com'; 'mkewhir@chorus.net| . Fischer@widba.com,
VandenBrook, Jim P - DATCP

Cc: Porter, Sue M - DATCP; Kent, Paul; apotts@andersonkenf.com; ‘amywinters@capitol-

strategies.net'; 'koepkefarm@netwurx.net’; ‘Laura’; ‘rkarau@ruder.com’; 'Tarkowski Genifer
Subject: : NR 243 UPDATE -
Importance: - . High

For those of you who have not heard, NR 243 cleared its last round of legislative review last week and is now final. NR

243 will go into effect in May. The DNR website dedicated to the revisions _ _
(hitp://dnr.wi.gov/org/wateriwminps/rules/nr243/nr243.htm) has been updated with, among other information, a version of
the final rule. A fact sheet on the revisions as well as a sample Animal Unit Calculation Worksheet is also out on the

website.

| would personally fike to thank members of the Technical Advisory Committee who dedicated a great deal of time and
effort o the revision process. | no longer have active e-mail address for Jeff Opitz or Walter Meinholz, so if any of you see
them before | do, please pass along my thanks to them as well. in addition, please pass along a thank you to the people
represented by your organizations who took the time and made the effort to comment on the proposed rule in writing, by
attending hearings or by attending Natural Resources Board meetings dealing with NR 243.

The next challenge that lies ahead is implementation of the revisions. If your organization would like a presentation given
to your members on the revisions, please free to contact me, In addition, we will be undertaking other informational efforts

to update current and potential future permittees on the revisions,

Thank you once again!

.70:44 Banma

Coordinator, Agri cuttural Runoff Program
Runoff Maragemen?t Section

. Bureau of Watershed Management
Wisconsin Department of Natural Resources

(&) phone: (608) 266-9993
(E) fax: (608) 267-2800
{:+} e-mail: thomas.bauman@dnr.state wius
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From: (Nom) 0671819 05:66 P Page 20F 3

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION &

agenct

W 2 77 WEST JACKSON BOULEVARD

AL prot®

CHICAGO, I 60604-3590

JUN 138 2{"0 REPLY TO THE ATTENTION OF

R-19F

Matthew Frank, Secretary

Wisconsin Departtment of Natural Resources
Post Office Box 7921 :
Madison, Wisconsin 53707-7921

Dear Mr, Frank:

1 am writing to express the U.S. Environmental Protection Agency’s appreciation
for the important steps that Wisconsin is taking to improve water quality by reducing
phosphorus levels. As BPA understands it, those actions include: (1) establishing water
quality criteria for phosphorus; {2) issuing a 25-page rule to iroplement the criteria in
Wisconsin Pollutant Discharge Elimination System (WPDES) permits; and (3) rule
amendments to strengthen and improve the State’s program for managing runoff from
nonpoint sources, EPA undorstands that the Department plans to ask the Wisconsin
Natural Resources Board to adopt these criteria and rulés at a June 23, 2010 meeting.

Nutrients, including phosphorus, are among the greatest remaining sources of
water pollution in Wisconsin and the Nation. For this reason, EPA supports the
Department’s decision to ask the Board to approve the final criteria and rules. This letter
does not, however, communicate an approval decision, Water guality criteria and
revisions to State National Pollutant Discharge Elimination System programs become
gffective for the purpose of the Clean Water Act upon approval by EPA, After the
criteria and WPDES rule are issued, please send them to EPA so we may perform a
review under the Clean Water Act and implementing regulations,

EPA is pleased that the Department and EPA, including the Office of Watex, were
able to work through virtually alt of the conuments that EPA had on the March 2010
proposed criteria and WPDES rule, However, we note that owr comment regarding s, NR
217.17(1)(c) 3. has not been resolved. This rule provision would allow the Department to
consider the likely future approval of a total maximum daily load when setting a
compliance schedule for an effluent limit established under s, NR 217.13. We belisve
that the adaptive management section in the WPDES rule likely provides the flexibility
that the Department is seeking through s, NR 217.17(1)(c) 3.

RecyclediRecyslable:Firintad with Vegetable Ol Based Inks o 109% Reoycied Paper (40% Poatconsumer)

Opt-Oub: exenencex Pet-App.
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Ta: 6087666383 from: {None) B6/18/18 85:69 PH Page 3 of 3

Thank you for your commitment to protect Wisconsin's waters, Do not hesitate
to contact me if you would like to discuss this imatter,

Sincerely,

=t __

Sugan Hedman
Regional Administrator

ce: Mr. Bruce Baker, WONR

Opt-Oub: WexsenEee
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION §
77 WEST JACKSON BOULEVARD
CHICAGQ, iL 60604-3580

APR 30 2010

REPLY TO THE ATTENTION QF: WQ' 161
Todd L. Ambs, Administrator
Division of Water
Wisconsin Department of Natural Resources
Post Office Box 7921
Madison, Wisconsin 53707-7921

Dear Mr. Ambs:

On March 18, 2010, the Wisconsin Department of Natural Resources (WDNR) published
proposed amendments to chapters NR 106 (establishment of phosphorus water quality standards for
Wisconsin surface waters) and NR 217 (effluent standards and limitations for phosphorus) of the
Wisconsin Administrative Code. U. S. Environmental Protection Agency, Region 5 has reviewed the
proposed amendments for consistency with the requirements of sections 303(c) and 402(b) of the
Clean Water Act (CWA). Our comments are enclosed.

As proposed, Wisconsin's phosphorus criteria satisfy the requirement of section 303(c)(2)}(A)
of the CWA, that States must adopt water quality criteria to protect the uses of surface waters under
their jurisdiction. EPA notes that Wisconsin is not proposing nitrogen criteria at this time, but is
expecting to begin work on nitrogen criteria in the Summer/Fall of 2010 with a planned adoption date
of 2012-2013. EPA recommends that, along with the phosphorus criteria, Wisconsin also adopt a
statement that parallels 40 CFR § 131.10(b), similar to the following:

“The water quality standards of downstream waters shail also be considered and
phosphorus criteria may be modified as necessary on a case-by-case basis to ensure that
the criteria provide for the attainment and maintenance of the water quality standards of
downstream waters.”

Wisconsin’s proposed code includes authorization for a variance by rule for lagoon systems
serving populations under 2,000 that would be unable to comply with limits necessary to attain the
phosphorus standard, based on a finding that compliance would result in widespread and substantial
social and economic impacts for such communities. To date, EPA has not seen any record to support
the finding in the proposed code. Without data and analysis supporting this finding, EPA cannot
approve this variance provision. Communities that can demonstrate that complying with phosphorus
limits would result in widespread and substantial social and economic impact would continue to be
able to seek a variance under Wisconsin’s existing variance provisions. Alternatively, WDNR could
prepare documentation supporting such finding at any time and submit it with individual variances to
satisfy the requirements of 40 CFR § 131.10(g).

The proposed phosphorus water quality standards do not include the frequency and duration
parameters that WDNR will use in determining which waters will be listed under Section 303(d) of the
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CWA. EPA recommends that WDNR include these duration and frequency parameters in the
phosphorus water quality standards.

EPA has a number of legal and technical comments on the proposed procedures for
implementing the criteria. We are commenting in part because the State has proposed to express its
policy preferences in an administrative code, a choice that we understand will create statewide legal
rights and obligations. The comments notwithstanding, EPA generally supports the concept that where
attainment with the water quality standards can be achieved at lower cost through an integrated -
program of point source and non-point source load reductions than is possible through point source -
reductions alone, such integrated approaches may be pursued. We suggest that Wisconsin review
EPA’s comments carefully and consider making decisions on a permit-by-permit or watershed basis
based on the facts of the situation, rather than through an administrative code. EPA is concerned that
neither Wisconsin nor EPA have sufficient experience with integrating point source and non-point
source nutrient control to establish statewide legal rights and obligations at this time. EPA welcomes
the opportunity to discuss further with WDNR and other Wisconsin stakeholders ways to better
integrate efforts to control nutrients and thereby improve water quality. N

' The comments in this letter on Wisconsin’s phosphorus water quality standards for surface
waters and the enclosed comments on procedures for implementing the standards are EPA’s
preliminary technical review of Wisconsin’s proposed codes. These comments do not constitute an
approval or disapproval action by EPA under either section 303(c) or 402(b) of the CWA. EPA will
make approval/disapproval decisions following adoption of codes by Wisconsin and submittal of the
adopted codes to EPA. EPA encourages WDNR to use the time between now and final submission of
the phosphorus water quality standards to continue its preparation of technical support materials that
compile i one place the full documentation of the scientific basis for the criteria. This will make the
rule more transparent to the public and facilitate EPA's review of the final rule. ' |

We commend WDNR on reaching this milestone in the adoption of phosphorus water quality
standards and permitting procedures, and we recognize WDNR’s extensive effort over the past years in
developing the standards and procedures. State adoption of protective water quality standards for
nutrients is a high priority for EPA, and consequently EPA greatly appreciates the important action that
Wisconsin has taken in support of that goal. : : -

Do not hesitate to contact me if you would like to discuss EPA’s comments, of your staff may
contact Brian Thompson, the review coordinator, at (312) 353-6066. '

Sincerely,

@C/&“—“

Tinka G. Hyde
Director, Water Division

Enclosure

cc: Jim Baumann, WDNR
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. EPA COMMENTS ON PROPOSED AMENDMENTS TO CHAPTERS NR 217
(EFFLUENT STANDARDS AND LIMITATIONS FOR PHOSPHORUS) OF THE
WISCONSIN ADMINISTRATIVE CODE PUBLISHED BY THE WISCONSIN
DEPARTMENT OF NATURAL RESOURCES ON MARCH 18, 2019

s. NR 217.10 Wis. Adm. Code. This section contains the applicability statement for ch.
NR 217, Subchapter HI. It provides that the Subchapter is applicable to four specified
categories of point soutces including, but not limited to, publicly and privately owned
wastewater facilities and treatment works. The term “privately owned wastewater
facilities and treatment works” is not defined in the rule. A similar term, “privately
owned treatment works,” is defined in 40 CFR § 122.2 to mean “any device or system
(2) used to treat wastes from any facility whose operator is not the operator of the
treatment works and (b) not a publicly-owned treatment works” (POTW). EPA is
concerned that the Wisconsin term may be interpreted, consistent with federal
regulations, such that dischargers who own or operate their own wastewater facilities or

-treatment works, such as commercial and industrial sources which discharge process
wastewater, are generally excluded from ch. NR 217, Subchapter III. Such an exclusion
would be inconsistent with 283.13(15) Wis. Stats., 33 U.S.C. § 1311(b)(1)XC) and 40
CFR § 122.44(d) (made applicable to States by 40 CFR § 123.25(a)(15)). Wisconsin
should properly define the term in the rule or explain in a note or the rule record its intent
that non-domestic dischargers are subject to ch. NR 217, Subchapter II1.

Separately, Wisconsin needs to revise s. NR 217.10 to provide that (1) concentrated
aquatic animal production facilities (40 CFR § 122.24), aquaculture projects (40 CFR §
122.25), and silvicultural point sources (40 CFR § 122.27); (2) production area overflows
- from Large concentrated animal feeding operations (CAFOs); and (3) production area
discharges from Medium and Small CAFOs, are subject to ch. NR 217, Subchapter IIL

In the alternative, Wisconsin could add a note to s. NR 217.10 to clarify that these point
sources are subject 1o 283. 15(15) Wis. Stats.

s. NR 217 1 1(2) Wis. Adm. Code defines the term “new source” in a manner that is not
consistent with the definition at 40 CFR § 122.2 (made applicable to States by 40 CFR §
123.2). (It also defines the term inconsistent with 283.01(8) Wis. Stats. and s. NR

1 205.03(20) Wis. Adm: Code.) Wisconsin should revise the definition to provide that it
applies solely for the purpose of ch. NR 217 Wis. Adm. Code. Alternatively, Wisconsin
could add the term “new discharger” to the rule, define that term in accordance with 40
CFR § 122.2, and revise the definition of “new source” in accordance with 40 CFR §
122.2.

ss. NR 217.12(1)(2), NR 217.15(1)(a), and NR 217.15(1)(c) Wis. Adm. Code. To match
the language in 40 CFR § 122.44(d)(1)(i) and (ii), Wisconsin needs to revise the noted
rules to provide that a water quality-based effluent limitation (WQBEL) will be set when
the Department determines that a discharge will cause, has the reasonable potential to
cause, or contribute to an excursion above the phosphorus water quality criterion.
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s. NR 217.13(1)(b) Wis. Adm. Code. This rule contains factors that the Department shall
consider to determine whether a discharge may affect a downstream water. Wisconsin
should develop guidance to which staff should refer as they consider the factors.

s. NR 217.13.(2)(d) Wis. Adm. Code provides that, where data are available for more than
one year in the last five, the Department may use all of the years of data to calculate the

* upstream concentration. This rule seems to suggest that the Department need not or may

not use data that are older than five years. The Department should use data that are
representatxve even if the data are older than five years. Wisconsin should create a note,
state in the record, or revise the rule to explicitly provide that the Department may use
representanve data that are older than five years.

ss. NR 217. 13(3) and (7) ‘Wis. Adm. Code identify circumstances when limits would be
set equal to criteria. These rules do not conform to 40 CER § 122.45(d) (made applicable
to States by 40 CFR § 123.25(a)(16)). For continuous dischargers, this regulation
provides that, unless impracticable, limits shall be set as average weekly and average
monthly values for POTWs and maximum daily and average monthly values for other
dischargers. So as to not preclude the establishment of limits in accordance with federal

regulations, Wisconsin should revise the noted rules to provide that the wasteload

allocation will be set equal to criteria. Please see chapter five of the Technical Support
Document for Water Quality-based Toxics Control (EPA/505/2-90-001, March 1991) for
considerations that may be relevant when establishing WQBELSs.

s. NR 217.13(4) Wis. Adm. Code provides that the Department shall set effluent limits
consistent with model results for dlscharges to the Great Lakes. It further provides that
the Department may set interim limits prior to the availability of such model results.
EPA has two comments on this rule. First, the Department needs to add language to the

first sentence to establish that limits based on model results will conform to any mixing

zone granted under ch. NR 102 and any applicable approved wasteload allocation.
Second, the Department needs to add language to the second sentence to establish that a

* permit with an interim limit will include a final WQBEL where a discharge will cause,

has a reasonable potential to cause, or contribute fo an excursion beyond water quality
criteria. (See 33 U.8.C. § 1311(b)(1XC) and 40 CFR § 122.44(d).)

s. NR 217.13(4) Wis. Adm. Code provides that the allowable load shall be divided among
the various discharges, when the Department determines that more than one discharge
may affect the quality of the same receiving waters. Wisconsin should supplement this
language to establish an affirmative requirement that the Department will determine
whether more than one discharge may affect a body of water.

Please revise s. NR 217.13(8)(a) Wis. Adm. Code as follows: “The new source of
phosphorus is allocated as part of the wasteload allocation or reserve capacity in an EPA -
approved TMDL.” ~

ss. NR 217.14(2) and (3) Wis. Adm. Code provide that concentration-based limits shall
be expressed as 30-day rolling averages. 40 CFR § 122.45(d) provides, in part, that
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13.

14.

limitations for continuous dischargers shall be expressed as monthly averages.
Wisconsin should amend its Enforcement Management System to establish policy and
procedures through which the State wiil evaluate 30-day rolling averages to determine
compliance and calculate penalties in the event of noncompliance.

s. NR 217.15(1)(¢c) Wis. Adm. Code identifies procedures that Wisconsin will use to set
phosphorus WQBELS for permittees who do not have such limits. The rule does not
contemplate cases where phosphorus discharge data are not available. Wisconsin needs
to revise the rule to contemplate such cases. Where a permit authority knows, based on a
permit application or other information, that a discharge contains a pollutant for which a
water quality criterion exists, 40 CFR § 122.44(d) mandates that the permit authority
determine whether the discharge will cause, has a reasonable potential to cause, or
contribute to an excursion beyond the criterion. The mandate applies in cases where
dzscharge analytical data do not exist.

s. NR 217.16(1) Wis. Adm. Code This rule prowdes that the Department may include in
a permit a limit based on an approved total maximum daily load (TMDL) instead of a
limit calculated in accordance with s. NR 217.13. This rule does not pose a problem to
the extent that a limit based either on an approved TMDL or s. NR 217.13 Wis. Adm.
Code is a WQBEL. Nevertheless, Wisconsin needs to add language to establish that the
level of water quality to be achieved by the limitations in a permit is derived from, and
complies with, the water quality standards in ch. NR 102 Wis. Adm. Code. See 40 CFR §
122.44(dX(1)(vii)(A). In addition, the State needs to add language to establish an
affirmative requirement that limits will be set consistent with the assumptions and
reqmrements of any approved TMDL See 40 CFR § 122.44(D(D{(vid)(B).

When an issued permit contains a WQBEL calculated in accordance with s. NR 217.13
Wis. Adm. Code, s. NR 217.16(1) appears to allow the State to modify or reissue the
permit to include a less stringent limit based on an approved TMDL.. A permit that
would be modified or reissued in this fashion would be subject to the antibacksliding
provisions in 33 U.S.C. § 1342(c) and § 122.44(1).. If antibacksliding is recognized in ch.

. 283 Wis. Stats. or the applicable administrative codes, then Wisconsin should explain in a

note or the record for the rule that a permit modified or reissued in the manner-
contemplated here is subject to the State’s antibacksliding provision. If antibacksliding is
not so recognized, then Wisconsin must revise s, NR 217.16(1) to expressly provide that
a permit which is medified or reissued to contain a less stringent limit is subject to 33
U.S.C. § 1342(0) and 40 CFR § 122.44()).

s. NR 217.17(1X(a) Wis. Adm. Code provides that a schedule of compliance may be
established when necessary and will lead to compliance as soon as possible. Other
proposed provisions of ch, NR 217, Subchapter I, seem to cast doubt on whether the
“necessity” and “as soon as possible” standards apply to all schedules. s. NR
217.17(4)(c) 4. Wis, Adm. Code is an example. 40 CFR § 122.47(a)(1) (made applicable
to States by 40 CFR § 123.25(a)(18)) provides that a schedule may be provided only
when appropriate and any schedule must achieve compliance as soon as possible, In a
note, Wisconsin needs to explain that the “necessity” and “as soon as possible” standards
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in 5. NR 217.17(1)(a) apply in each place in ch. NR 217, Subchapter III, wherein a
compliance schedule is contemplated or may be inferred.

s. NR 217.17(1)(c) 3.Wis. Adm. Code. In determining whether a compliance schedule is
appropnate and determining the length of the schedule, this rule provides that the
Department may consider the likelihood that a TMDL will be developed and approved
within the permit term and whether the WLA for the facility will likely be less stringent
than 2 WQBEL calculated under s. NR 217.13. A compliance schedule based solely on
time to develop a TMDL. is not appropriate under 40 CFR § 122.47. See “Compliance
Schedules for Water Quality-Based Effluent Limitations,” May 10, 2007, memorandum
from James A. Hanlon, Director, Office of Wastewater Management, EPA (attached).
Wisconsin needs to remove paragraph (1)(c)(3) from:s. NR 217.17. To the extent that
Wisconsin develops and EPA approves a TMDL during a permit term, and the TMDL
would justify a less stringent limit, the State could modify the permit to incorporate the
TMDL-based limit, provided that the modified limit conforms to antibackslidmg
provisions and is derived from and complies with the water quahty standards in ch. NR
102.

Wisconsin needs to incorporate the provisions of 40 CFR § 122.47(a)(3) and (4) into s.
NR 217.17(3) Wis. Adm. Code. Wisconsin should add a note to ciarify that the -

: provlslons of 40 CFR § 122.47(a)(3) and {4) apply in each place in ch. NR 217,

Subchapter 11, where a compliance schedule is contemplated or may be inferred. s. NR
216, 16(2) Wis. Adm. Code is an example

s. NR 217. 17(3) Wis, Adm. Code identifies certain of the actions or operations which
may be included in a compliance schedule. The State should supplement this list to
include preparation of preliminary and final designs for new or modified treatment
technology, the initiation of construction, and the completion of construction.

ss. NR 217.17(3)(b) and (4)(c)'1. Wis. Adm. Code provides that a compliance schedule
may include instream monitoring. In the case of (3)(b), the stated purpose is to better
develop WQBELs. While the State may write a permit to require such monitoring anda
permit may be modified or reissued to incorporate a WQBEL that is befter than the
WQBEL in an initial permit (provided that the future limit conforms to the balance of ch.
NR 217, Subchapter III, and antibacksliding provisions), the monitoring contemplated in
these rules does not fit within the meaning of “compliance schedule” in 33 U.S.C. §
1362(17) and 40 CFR § 122.2 because is not an action or operation which will lead to
compliance with the effluent limitation in a permit as initially issued. Wisconsin needs to
strike these provisions from s. NR 217.17. The State could establish the authonty to
requlre such monitoring elsewhere in the code.

s. NR 217.17(3Xc) Wis. Adm. Code provides that a compliance schedule may include
development and implementation of a local pollutant trading program that applies to the
receiving water. The program contemplated within this rule does not fall within the
meaning of “schedule of compliance” in 33 U.S.C. § 1362(17) and 40 CFR § 122.2
because it is not an action or operation leading to compliance with an effluent limitation.
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Wisconsin needs to strike this rule from the code or revise it to provide that a compliance
schedule may include implementation of one or more trades that apply to the permittee,
provided that such trade is established and incorporated into the permit so that it is
enforceable.

s. NR 217.17(4) Wis. Adm. Code is titled “Adaptive Management Option.” The
substance of the rule focuses on the time a permittee will have to comply with a

‘phosphorus WQBEL and the steps a permittee will take to achieve compliance.

While the rule allows the State to find that the phosphorus water quality criterion in s, NR
102.06 Wis. Adm. Code is not likely to be met without the control of phosphorus from
non-point sources, EPA does not see companion provisions which will produce the
needed non-point source reductions. To the extent that the State may contemplate issuing
the noted finding, EPA recommends that the State first (1) establish a TMDL for the
waterbody and (2) make the determination and finding, and promulgate the targeted
performance standards, as required under s. NR 151,004 Wis. Adm. Code. In addition,
we urge the State to first exercise the authority provided in ss. NR 243.26(2), 216.21(2),
and 216.51(3) to designate animal feeding operations, commercial sources, and land
disturbing activities as point sources subject to the permit program.

s. NR 217.17(4)(c) Wis. Adm. Code contains a list of mandatory interim requirements,
and dates for their achievement, when the adaptive management option is employed.
Wisconsin should assess requests for a schedule of compliance, and identify the
compliance actions or operations which are appropriate, on a case-by-case basis.
Separately, the State needs to revise the rule to provide that the list contained therein is
not exhaustive. To illustrate this point, treatment equipment which is not “readily”
affordable may nevertheless need to be installed to achieve compliance.

s. NR 217.17(4)(c) 3. Wis. Adm. Code provides that a compliance schedule shall include
the installation of treatment equipment that is readily affordable. The rule does not
define the meaning of the words, “readily affordable.” Under 33 U.S.C. §1311(b)(1)(C)
and 40 CFR § 122.44(d), NPDES permits must include effluent limitations as required
for the discharge to meet water quality standards. Unless Wisconsin grants a variance to
the criterion and EPA approves the variance under 40 CFR § 131.21, compliance is
required even when the equipment needed to comply is not readily affordable. Wisconsin
needs to revise s. NR 217.17(4)c) Wis. Adm. Code to provide that a compliance
schedule shall include the installation of the treatment equipment as needed to achieve
compliance with the WQBEL as soon as possible, See 40 CFR § 122.47(a)(1).

s. NR 217.17(4)(c) 4. c. Wis. Adm. Code provides that the Department may impose a
WQBEL for phosphorus in the third permit term as an “interim numerical limitation,”
and may allow five years to achieve compliance with the [imitation. Interim limitations,
as provided in s. NR 217.17(3), are not WQBELs. Wisconsin must revise this rule to
provide that the WQBEL will be established in the first permit term. See 33 U.S.C. §
1311(b)(1X(C) and 40 CFR § 122.44(d).
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s. NR 217.17(4)(a) 2. Wis. Adm. Code provides that the Department may issue a finding
that a permittee would need to install expensive technology to meet WQBELS.
According to the rule, such a finding would justify a compliance schedule under (c).
Whether a pollution control technology is expensive or not is not, by itself, a sufficient
basis to justify a compliance schedule. However, a compliance schedule may be
provided to adjust sewer use rates or securing financing for design and construction of a
technology. Wisconsin needs to revise s. NR 217.17(4)(a) 4. ¢. and (c) accordingly.
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Introduction

This review covers the accomplishments of the Wisconsin Department of Natural Resources
(DNR) in implementation of its Clean Water Act and Safe Drinking Water Act programs as

specified in the Environmental Performance Partnership Agreement (PPA) for the period of
Federal Fiscal Year 2008 and 2009.

As described in the following sections, Wisconsin DNR is addressing numerous difficult and
important environmental challenges, with some notable successes. EPA and Wisconsin DNR
share the belief that the issues DNR is working on are important to the continued health of
Wisconsin’s citizens and the environment they so value. However, there are important areas
where the accomplishments that we document this year fall short of the commitments in the
PPA. Our discussions over the past several years point to the loss of State staff in critical areas
and the continuing inability to fill vacancies, even where federal funding is available to cover the
cost of the positions, as the major factor causing this slippage. EPA has written to Wisconsin
DNR to express concerns about staffing deficiencies, most recently on July 30, 2009, addressing
certain Clean Water Act programs. Though not repeated here, those concerns should be
considered a part of this review. Earlier EPA wrote about staffing deficiencies in the Safe
Drinking Water Act program; those concerns are updated and reiterated in the drinking water
program discussion in this evaluation. EPA continues to urge Wisconsin DNR to fully utilize the
federal resources it has available to it to fill critical vacancies.

Monitoring and Assessment Program

General Overview: : .
Wisconsin DNR and EPA have continued to emphasize several key water quality monitoring and
assessment issues during the past several years. These are development/implementation of a
comprehensive monitoring strategy, continued development of biological criteria and assessment
methods, and data/information management. These activities are reflected in the Environmental
Performance Partnership Agreement (PPA).

Wisconsin DNR accomplished several significant items in their monitoring program over the
past several years as outlined below. Wisconsin DNR completed an update to their
comprehensive monitoring strategy and continues implementation of that strategy. Wisconsin
DNR is also making progress on developing bioassessment methods for a number of water body
types including streams, rivers, and lakes. Wisconsin DNR developed a consolidated assessment
and listing methodology, which will lead to the submission of an Integrated Report in 2010
rather than separate Section 303(d) and 305(b) reports. Additionally, Wisconsin DNR and EPA
continue to work together to ensure that Wisconsin DNR’s Assessment Database (ADB)
submission maintains compatibility with the national ADB.

Accomplishments:
Water Quality Monitoring:

Wisconsin DNR is using the supplemental Section 106 funds for three purposes: 1) enhancing
the citizen monitoring program by co-funding a position to lead the program; 2) developing
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biological criteria and evaluating how best to use biological assessment information in decision
making; and 3) conducting additional monitoring to support listing decisions for the 303(d) list.

In the PPA, Wisconsin DNR agreed to work with EPA on implementation of the national
probabilistic surveys. In 2007, Wisconsin DNR participated in the National Lakes Assessment
(NLA) and completed 31 site visits at 29 lakes. Additionally, Wisconsin DNR analyzed the
zooplankton, diatoms, and phytoplankton samples as part of the NLA. Wisconsin DNR is also
participating in the National Rivers and Streams Assessment (NRSA). Wisconsin DNR elected
to have the non-wadeable sites done through in-kind services in which there were 19 site visits in
2008 and 1 site visit in 2009, The remaining sites are expected to be wadeable sites, and
Wisconsin DNR will complete these sites (34 sites with 2 revisits) by October 1, 2009,
Wisconsin DNR is analyzing macrobenthic samples and periphyton samples from all 59 site
visits and will provide the results to EPA. Of these 59 site visits, 4 are revisits and 3 are on tribal
lands. The tribes agreed to have Wisconsin DNR assist in some fieldwork and analyze there
macrobenthic and periphyton samples. Wisconsin DNR has also participated in conference calls
for the National Coastal Assessment to be conducted in 2010.

Bmloglcal Criteria and Assessment Methods:

Wisconsin DNR’s monitoring strategy calls for continued devclopment of bioassessment
methods over time. Continued efforts are being made to develop macroinvertebrate indices and
to develop appropriate methods for assessing other biological assemblages for various
waterbodies (e.g., lakes, wetlands).

Data Information and Management: ,

Wisconsin DNR has successfully transmitted numerous physical and chemical data to EPA’s
national STORET warehouse via the Water Quality Exchange. EPA would like to know the
status of submitting biological and habitat data as we thought this was to occur during 2008.

EPA encourages States to make use of the national ADB for storing water quality assessment
information reported through Section 305(b) and Section 303(d) reports (or Integrated Reports).

~ Wisconsin DNR used the most recent version of ADB as a basis for their expanded database
(Waterbody Assessment Display and Reporting System, “WADRS”) used to document
assessment information. To ensure that WADRS maintains comparability with ADB, Wisconsin
DNR and EPA will continue to work together on XML schemas, quality assurance/quality
control and other issues as they arise. EPA encourages Wisconsin DNR to make their 305(b)
report and 303(d) list as compatible as possible in preparation for the 2010 Integrated Report. We
look forward to receiving the ADB-compatible files and geo-referencing/GIS information for all
assessment units in April 2010.

Areas for Improvement/Continued Focus:
EPA is interested in working with Wisconsin DNR to identify appropriate biological assessment

methods for waterbodies to capture impairments based on a range of stressors. EPA continues to -
recommend multi-metric indices for at least two assemblages (e.g., fish, macroinvertebrates) for
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assessing aquatic life use attainment and for developing standards, identifying causes/sources of
impairment, etc.

Water Quality Standards (WQS) Program

General Overview: .

Wisconsin’s most significant efforts in the WQS program include revisions to Wisconsin’s
water quality criteria, completion of a Jong-term effort to develop and adopt new temperature
criteria, development and adoption of nutrient criteria, revision of Wisconsin’s antidegradation
policy and implementation procedures, and completion of trienmial review of Wisconsin’s
water quality standards. Wisconsin completed its criteria revision work, made substantial
progress towards completing temperature and nutrient criteria, and began work on
antidegradation. Wisconsin accomplished this on top of a large variance workload and in the face
of significant resource constraints. Each of these activities and specific commitments from the
PPA are discussed below,

Nutrient Criteria:

In the PPA, Wisconsin was to adopt nutrient criteria for lakes and streams by December, 2009.
Wisconsin DNR has made substantial progress towards adoption, however, challenging
implementation questions raised by the Phosphorus Advisory Committee (PAC) prevented
Wisconsin DNR from moving forward at the pace needed to meet the 2009 adoption due date.
Wisconsin DNR will need to revise its nutrient criteria plan by August 2009 to reflect that the
dates have slipped. We commend Wisconsin DNR for taking on implementation issues. EPA
continues to provide technical and programmatic support of Wisconsin DNR’s rulemaking
efforts, including participation and input at the PAC meetings. Wisconsin DNR continues as a
valuable and experienced participant in EPA’s nutrient Regional Technical Assistance Group
(RTAG). EPA has funded Wisconsin DNR travel on multiple occasions to RTAG meetings (as
travel restrictions have otherwise impeded out-of-state travel). Unlike previous RTAG meetings,
the next meeting (late 2009 or early 2010) will likely require States to cover their own travel.
The focus of the meeting will be on the pressing issue of criteria implementation. :

GLI Clearinghouse:
Wisconsin DNR met its commitment to send EPA completed templates and fact sheets for
revisions to aquatic life and human health criteria for upload to the GLI Clearinghouse.

Thermal Criteria:

Wisconsin has completed the technical work to support a comprehensive revision to its water
quality standards for temperature, along with implementation provisions. In the PPA, Wisconsin
DNR was to submit proposed rules to the Wisconsin Natural Resources Board (NRB) for public
hearing in December 2007, with final rulemaking by the end of 2008. Although these
commitments were not met, Wisconsin DNR made considerable progress. The NRB approved
the proposed thermal water quality standards in May 2009 and directed Wisconsin DNR to work
closely and expeditiously with EPA to reach a common undesstanding of the permitting process
for municipal dischargers. The NRB also directed Wisconsin DNR to communicate directly with
interested parties to keep them informed on the dialogue with EPA. Wisconsin DNR and EPA
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have worked together to develop alternative language that both organizations consider
satisfactory. Wisconsin DNR and EPA will present the revised language to Wisconsin
stakeholders in late August or early September. Once adoption is completed, the rule will be
submitted to EPA for review and approval.

Bacteria Criteria:

Wisconsin DNR did not meet its commitment to adopt EPA's recommended pathogen criteria by
September 2007. However, given that EPA is on track to revise the national recommended
criteria by 2012, EPA believes it is acceptable for Wisconsin to delay revising its criteria until
EPA publishes its next generation of pathogen criteria.

In the interim, EPA encourages Wisconsin DNR to attend an upcoming stakeholder meeting in
Chicago on October 6-7, to provide input on the development of EPA’s new recreational water
quality criteria. At the meeting, EPA will provide an update on the progress of activities in the
Critical Path Science Plan and an overview of the steps it has taken to develop new recreational
water quality criteria. EPA will also outline a plan to keep stakeholders informed as criteria
development continues, and the Agency will seek stakeholder input on key issues and possible
elements of new criteria.

Although Wisconsin DNR's BEACH Act grant work is not part of PPA, Wisconsin DNR should
be commended for its exemplary beach monitoring and notification program, for its support of
the work that local health departments have done to promote healthy beaches within the state,
and for promoting the use of beach sanitary surveys at all Wisconsin coastal beaches.

Disapproved Great Lakes Criteria/Toxics Criteria Update:

Wisconsin DNR had a commitment to complete rule revisions by July 2008, and to submit the
rules to EPA for review and approval within 30 days of final adoption. The revised rules were
published in the Wisconsin Administrative Register in November 2008, were certified by the
Wisconsin Attorney General in December 2008, and were submitted to EPA in May 2009. EPA
approved all criteria revisions on July 1, 2009, with one exception. EPA was unable to act on
Wisconsin’s revised chronic selenium criterion for aquatic life for “Limited Forage Fish” waters,
as that criterion was based on toxicity studies that exposed fish to selenium through the water
column. Currently available data indicate that toxicity to fish occurs as a result of dietary
exposure to selenium. EPA plans to act on this criterion once EPA finalizes its revised national
aquatic life criteria recommendations for selenium, which are currently under review. Also as
part of the rulemaking, Wisconsin adopted and EPA approved revised human health criteria tor
13 substances that have had EPA criteria updates since 1997. Wisconsin is to be commended for
its efforts to keep its water quality criteria current.

Designated Uses and Tiered Aquatic Life Uses (TALU):

In the PPA, Wisconsin DNR had a commitment to finalize a Phase 1 use rule and begin a Phase
2 use rule. Rules have not been submitted to EPA for review and approval. Wisconsin DNR also
had a commitment to continue working with EPA on moving towards a TALU-based system of
aquatic life uses. EPA sponsored technical workshops on TALU; Wisconsin DNR participated in
those workshops.
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Antidegradation:

Wisconsin began staff work to revise Wisconsin’s antidegradation policy and implementation
procedures. Wisconsin DNR staff also participated in antidegradation discussions during the
monthly EPA/State WQS conference calls and shared information with EPA staff working on
Region 5’s Antidegradation Review project.

Triennial review of WQS:
Wisconsin DNR proposed priotities for their next triennial review, took comment on the
 priorities, and compiled those comments.

Variances from WQS:

As expected, Wisconsin issued a large number of mercury variances. These were all submitted to
EPA for review and approval and approved within 60 days. Wisconsin also seems to be issuing
variances for chlorides and ammonia that are not being submitted to EPA for review and
approval. EPA and Wisconsin DNR staff has had some discussion of this issue. EPA
understands that Wisconsin DNR will submit future variances to EPA for review and approval.
EPA and Wisconsin DNR staff will also explore mechanisms for reducing the administrative -
burden associated with processing variances.

Areas for Improvement/Continued Focus:

EPA’s highest immediate priorities are adoption of nutrient criteria for lakes and rivers, and
adoption of thermal criteria. Also, new variances issued by Wisconsin DNR for chlorides or
ammonia should be submitted to EPA for review and approval, consistent with Section 303(c) of
the Clean Water Act.

Longer-term priorities should include review and revision of Wisconsin’s antidegradation policy
and implementation procedures; completion of a triennial review of Wisconsin’s water quality
standards based on the priorities already identified through the scoping process; and development
and deployment of a biologically-based system of TALU for Wisconsin surface waters.
Wisconsinn DNR has an existing strategy for accomplishing TALU. EPA encourages Wisconsin
DNR to meet with the Region to update the strategy for development of biological indicators,
quantitative biological criteria, and TALU-based aquatic life uses.

In addition, EPA encourages Wisconsin DNR to improve its ability to meet the requirements of

40 CFR 131.20(c) to submit rule revisions within 30 days of the final State action to adopt and

certify the revised standards. For the recent criteria revisions, it took Wisconsin DNR over four

months after the Wisconsin Attorney General certified the rule revisions to submit them to EPA.
Non Point Source Program

Accomplishments:

Reporting:

In Fiscal Year 2008, Wisconsin DNR submitted its semi annual (electronically) and annual
reports on schedule.

Pet-App. 215



Wisconsin DNR Annual Program Review — 2009 draft 08/24/09

The following chart shows a comparison of the loading reductions (WQ14a, b, and ¢} and
wetland restorations that are achieved through the Non Point Source (NPS) program from all
Region 5 States and Wisconsin DNR during FY 2008:

Sediment Phosphorous Nitrogen Wetland Areas
Reduction Reduction .1 Reduction Restored/Created
(tons/yr) (Ibs/yr) (Ibs/yr) (acres)

Region Wide

Estimated ,

Result 1,418,342 1,525,908 1,843,990 3,051

Wisconsin

Reported

results 903,702 884,079 546,267 216

As the chart indicates, Wisconsin DNR has been a major contributor to the NPS program.

Social Indicators Project:

Wisconsin DNR has actively partlmpated in the development of the Regional social indicators
component of the Region 5 State NPS Evaluation Framework. This includes developing
effective measures of the impact of education and outreach in influencing behavioral change
which results in reduced NPS loadings, The University Extension representatives are part of the
team (co-leading with Purdue University) that developed and are now testing the social
indicators. Work this year has been in pilot testing of the indicators. Wisconsin currently has 4
pilots. An on-line system for collecting and analyzing these data is also being tested by the
group and the pilot project participants,

Wisconsin DNR accountability projects:
Wisconsin has had no new accountability projects completed since our last review.

Wisconsin’s NPS Success Stories:
Wisconsin continues to submit success stories to the Region. A recent success story was
accepted by HQ and published on EPA’s website.

West Branch of the Sugar River: Livestock grazing along three segments of the West Branch
Sugar River resulted in the destruction of in-stream habitat. Therefore, Wisconsin added these
segments to its 1998 303(d) list of impaired waters for not supporting their designated uses. Dane
County began working to restore the fishery in the early 1980s. The restoration efforts reduced
non-point source pollution from sheet and rill erosion, restricted cattle access to streams and
riparian areas, and improved management of animal waste from barnyards and feedlots. After
nearly 30 years and $1 million in private, local, state and federal watershed restoration activities,
Wisconsin removed all three segments from its 2004 303(d) impaired waters list. These segments
of the West Branch Sugar River are the first to be delisted in Wisconsin as result of
environmental restoration. ‘

httpe//www.epa.gov/nps/success/state/wi_sugar.htm
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Areas for continued discussion

State Non Point Source Management Plan: _ _

A major focus for the 319 program remains the revision of the State’s non-point source
management plan. EPA staff will be working closely with WDNR in the revision process. It is
important to complete the revision prior to the FFY2010 funding cycle in order to continue to be
eligible for Funding under section 319. The annual work planning process will need to be looked
at in terms of timeliness, completeness of submittal and overall coordination between the Region
and WDNR

TMDL Program:
Accomplishments:

For Fiscal Year 2008, Wisconsin DNR submitted 6 TMDLs addréssing 6 impairments (WQ-12),
which is well below the Fiscal Year 2008 goal.

It is worth noting that the slow TMDL. development pace should not reflect on the quality of the
TMDLs developed by WDNR. The TMDL program is currently working on draft TMDLs for
the Rock River and Green Bay AOC/Lower Fox River watersheds. These projects are extremely
complex and the WDNR TMDL program is doing a great job managing the projects, considering
the limited number of TMDL FTE. The Green Bay AOC TMDL effort has gained national
recognition for innovation in watershed TMDL. development.

Areas for Improvement:

Over the last few years the WDNR TMDL program struggled to meet the required pace of
TMDL development. EPA agreed to decrease WDNR’s annual TMDL commitment with the
expectation that the program would ramp up in the near future. In 2008, WDNR submitted only
6 TMDLs, far short of the 60 TMDLs per year pace. To assist Wisconsin DNR increase its level
of TMDL production, U.S. EPA will continue to offer the following support functions:

o Provide contract and/or technical assistance to support their TMDL/Modeling efforts.
U.S. EPA will work with Wisconsin DNR to identify additional candidates for EPA
Headquarters funded pilot/case study for Integrated Watershed TMDLs/Plans

e U.S. EPA will consider requests for other Federal TMDLs.

The Wisconsin 2008 303(d) List was submitted to EPA in September 2008, 5 months beyond the
April 1, 2008 statutory deadline. Due to WDNR TMDL program resource issues, WDNR has
not been able to respond to EPA comments on the final list in a timely fashion, delaying EPA’s
approval of the 2008 list, which is still pending. EPA recognizes that TMDL program vacancies
are the main reason development of the 303(d) list has fallen to the bottom of WDNR's priority
list. Not since 2002 has a state in Region 5 gone this far beyond the statutory deadline for 303(d)
list submittal and approval.
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Action Item: Wisconsin DNR will send EPA a draft of the States full Integrated Repost

Assessment Methodology.

Action Item: WDNR will send EPA a draft of the Integrated Report and Categories 4
and 5 for review in the development of the 2010 list pending EPA’s approval of the 2008

list.

Action Item: In 2009, WDNR is expecting another slow year, perhaps submitting only 6
TMDLs. WDNR should continue working on the Rock River and Green Bay
AOC/Lower Fox River TMDLs with the goal of submitting the TMDLs by September 1,

2010.

Action Item: In 2010, the agencies will kick off development of TMDLs for the Fox-
Wolf basin as part of the Great Lakes Restoration Initiative. The agencies will also
continue to discuss TMDL development for the Milwaukee River watershed. EPA will
also like to discuss the development of federal TMDLs for toxics in Lake Michigan.

National Pollutant Discharge Elimination System (NPDES) Program & Enforcement

Accomplishments

Permit Backlog and Quality

Wisconsin's overall percent of permits is currently at 97%, which is well above the national
target of 90%. EPA appreciates WDNR’s efforts in reissuing the backlogged general permits.
The percent of minor permits current is at 90%. Although the overall percent of permits current
is well above 90%, EPA is concerned that the percent of major permits current has fallen to 67%.

A summary of these statistics provided by USEPA follows which is based on data from ICIS for
major and minor individual permits and data WDNR provided for non-storm water general

permits:
Percent
Total Expired | Current Current
Majors 129 43 86 67%
Minors 740 73 667 90%
Facilities Covered Under Non-SW GP's 2556 0 2556 100%
Wisconsin Total 3425 121 3309 97 %
Based on data WDNR provided on July 21, 2009:
CAFOs
Percent
Total Expired Current Current
CAFOs 184 24 160 87% |
8
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Nutrient Monitoring: To support the implementation of nutrient criteria and to encourage
nutrient control, generally, Region 5 has requested that the states require certain continuous point
source dischargers to monitor nutrients in their effluents. Such monitoring should also lead to a
greater understanding of appropriate averaging periods for nutrient limits and seasonal
differences in nutrient discharges, and will provide critical information in support of Total
Maximum Daily Load development.

Mercury

EPA has approved certain elements of Wisconsin’s regulations that implement the Final Water
Quality Guidance for the Great Lakes System (Great Lakes Guidance), 40 C.F.R. Part 132. EPA
disapproved other elements and overpromulgated the pertinent federal elements as replacements.
The federal overpromulgation remains binding in Wisconsin as a matter of federal law until such
time as EPA may approve appropriate amendments to the Wisconsin Administrative Code and
remove the federal overpromulgation. 40 C.F.R. §§ 132.6 and 123.62(b) (4). EPA has also
approved in part and disapproved in part Wisconsin’s statewide mercury rule at NR 106.145.
WDNR and EPA need to continue to work to assure that issued permits include conditions
consistent with 40 CFR 132, including those related to mercury intake pollutants, and mercury
reasonable potential, and with NR 106.03.

Concentrated Animal Feeding Operations (CAFO) Rule

In November 2008, EPA revised the NPDES regulations for CAFOs in response to the Second
Circuit Court of Appeals decision regarding the regulations EPA published in 2003. EPA
regulations required that states revise their approved NPDES programs to conform to the new
federal CAFO requirements, including making any necessary regulatory revisions, by December
2009, or December 2010 if statutory changes are needed. On July 16, 2009, Region 5 requested
that states evaluate their current NPDES programs for CAFOs using a checklist developed by
EPA’s Office of Water, and to provide their complete assessments by August 28, 2009. EPA
asked that the assessments include estimated schedules for any necessary rulemaking or
legislative action. WDNR is currently conducting this evaluation.

Ballast Water

Wisconsin has public noticed a proposed state ballast water permit that would set numeric
standards for the discharge of organisms with ballast water and limit the discharges of other
pollutants and sediments.

CWA Section 316

Wisconsin has developed a guidance to assist in the development of permit limits for cooling
water intake structures in compliance with section 316(b) under best professional judgment.
Wisconsin has been revising their thermal rules and has proposed rules that would consolidate all
thermal regulations in Chapter 106 and has ensured that the regulations implementing section
316(a) are consistent with federal regulations.

Construction Stormwater Regulation

Authority for Erosion and Sediment Control at Public Buildings Transferred from the
Wisconsin Department of Commerce to the Department of Natural Resources
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On Tune 29, 2009, Wisconsin enacted legislation whereby the authority for regulating erosion
and sediment control at commercial buildings and places of employment will be transferred from
the Department of Commerce (Commerce) to the Department of Natural Resources (DNR).
Commerce will retain the authority to regulate one- and two- family dwellings. The transfer
becomes effective on January 1, 2010. Region 5 will review future revisions to DNR and
Commerce rules to ensure they comply with federal regulations as well as updates to the
memorandum of agreement between the agencies.

- Storm Water Fly-in Meeting .

On July 15-16, 2009, Regional Water Directors, their staff and Headquarters officials came to

Chicago to discuss and preliminarily agree on priorities for the Regions and Headquarters

moving forward on storm water policy and program implementation. Prominent in the

discussions were recommendations from the October 2008 National Research Council (NRC)

report on the national storm water program. Follow-up items from the meeting included:

o Office of Water is to work with Regions on developing a portal for regions and states to
share permit language and other information about permits

o OWM io revisit and consider amending the November 2002 Guidance on storm water
permits and TMDLs

s OWM to evaluate the development of a national statement on maximum extent practicable
(MEP) .

e OW to Assess the expansion of Region 1’s BMP curves to a national level

e Al participants supported revisiting the MS4 regulation by expanding the area of coverage
and establishing a performance standard for post construction. |

Among the NRC report recommendations were to more directly address storm water flow issues
and area hydrology in storm water permits. Several approaches for addressing flow/hydrology in
permits were discussed, including better defining post-construction performance goals. In NR
151 Wisconsin has established post-construction performance standards that address stream
channel protection and hydrology:
s Peak Discharge Rate. This standard requires that BMPs be used to maintain or reduce the
peak runoff discharge rate of the 2 year-24 hour design storm, to the MEP.
+ Infiltration. This performance standard requires that, to the MEP, a portion of the runoff
volume be infiltrated:
« Residential — 90 percent of pre-development infiltration volume or 25 percent of the 2
year-24 hour design storm. No more than 1 percent of the project site is required.
+ Non-residential — 60 percent of predevelopment infiltration volume or 10 percent of the
2 year-24 hour design storm. No more than 2 percent of the project site is required.

Watershed Permit Pilot Projects

Another prominent recommendation in the NRC report addressed watershed-based approaches

for storm water discharge permitting. The report recommended moving from the current

“piecemeal” permitting system to a watershed-based permitting system. The report identified

potential benefits to moving toward a watershed-based approach, including:

Storm water Management Programs and Pollution Prevention Plans could be better tailored to the
needs/ characteristics of the watershed;
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Some efficiencies may be achieved for the State (e.g., a "lead permittee” could potentially
coordinate/oversee storm water programs and performance in the watershed); ‘

* Regulated entities may achieve some efficiencies (e.g., coordinated education and outreach
programs, coordinated monitoring activities). '

Because the conversion to watershed-based approaches for storm water permitting would be a
major change, involving numerous technical and legal issues, the report recommended that some
watershed permitting pilot projects be undertaken. In follow-up to the report, EPA Headquarters
put out a memo to the Regions asking for nominations for watershed pilot projects. The
Milwaukee Metropolitan Sewerage District (MMSD) suggested the Milwaukee area be included
as a pilot. Due to the resource and policy implications associated with doing a watershed-based
permitting pilot, this issue will need to be discussed further among EPA, WDNR, and MMSD.

Combiner Sewer Overflows (CSOs)

WDNR is in the process of renewing the MMSD permit. EPA and WDNR are discussing the
CSO provisions for inclusion in the reissued including water quality-based permit limits and
internal diversions/bypasses.

NPDES Compliance Monitoring

The WPDES Inspection Strategy for 2004 through July, 2008 called for WDNR to inspect 100%
of all permitted majors at least once per year. This is in contrast with the EPA’s National
Compliance Monitoring Strategy (CMS) which allowed states an option to conduct inspections at
70% of Majors, if they offset the reduction in Major coverage with an inspection of 2 minors for
every Major that was not inspected. While WDNR did not conduct an inspection at every
NPDES Major as planned, they easily met National alternative CMS standards. In FYOS,
WDNR inspected 74% of majors and 37% minors, which met the commitment.

Inspections Conducted Oct. 1, 2007 to September 30, 2008

Facility Type Universe | Number Facilities Total # of Percent
: Inspected Inspections (some of the
inspected more than | Universe
_ once)

Majors - 129 96 145 74.4%
Pretreatment 26 4 | NA 15.3%
POTWs
Minors (non- 740 274 NA ' 37%
POTW and POTW
(excludes CAFOs,
Laboratories, and
Storm Water)

Pretreatment:

Inspection frequencies and other oversight activities in the Pretreatment Program are outlined in
WDNR’s PPA with EPA which called for WDNR to conduct Publicly Owned Treatment Works
(POTW) audits once every five years in conjunction with other compliance inspections. EPA
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records for FY2008 indicate that approximately 15% of the evaluations were completed during
the period. Industrial Users subject to Department controls are inspected at least twice during
each five year period along with the ongoing review of semi-annual periodic compliance reports.

Storm Water ‘

MS4-Neither the PPA or the Wisconsin Inspection Strategy for 2008 addressed MS4 evaluations.
Wisconsin has 2 Phase 1 permitted communities (Madison and Milwaukee) and 74 communities
covered by individual or group permits, and 141 communities covered by Wisconsin general
MS4 permit, During FY2008, WDNR conducted 0 inspections of Phase I communities and 18
inspections of other communities covered under individual/group permits and the general MS4
permit. The national CMS guidance memorandum issued October 17, 2007, required that Phase 1
permittees be evaluated within five years of the issuance of the memo. Phase II permittees should
be evaluated within seven years, but priority should be given to those permittees within impaired
watersheds

Industrial Storm Water — EPA’s CMS requires that WDNR inspect 10% of their Industrial Storm
Water universe. WDNR has approximately 5000 industrial sites subject to storm water
regulation. According to WDNR, 261 facilities were inspected in FY 2008. EPA conducted 2
inspections at Kohler Generator Plant and Kohler.

Construction Storm Water - EPA’s CMS requires that WDNR inspect five percent of permitted
construction storm water sites that have disturbed areas between one and five acres in size each
year. WDNR should inspect annually 10% of permitted sites that have disturbed areas of greater
than five acres. WDNR inspected 1,052 of their permitted construction sites FY 2008. EPA
conducted 2 federal construction storm water inspections. '

Concentrated Animal Feeding Operations (CAFO): Wisconsin has approximately 178 large
CAFOs. In FY 2008, WDNR inspected 10.6% of their permitted CAFOs. According, to
WDNR’s WPDES Inspection Strategy they are scheduled to inspect CAFOs twice per 5 years (at
24 and 48 months). During FY2008, WDNR conducted inspections at 19 Large CAFOs and 0 at
Medium CAFOs.

Sanitary Sewer Overflows (SSO) — While there is no specific commitment for inspecting SSO
facilities, some evaluations related to SSOs were conducted during the period. EPA’s ICIS
database does not reflect any inspections coded as SSO evaluations.

Compliance Monitoring and Enforcement Data - Enforcement actions, inspection rates, and
ICIS-NPDES entry rates are significant measures of program health, The introduction and
operation of the ICIS-NPDES national database has made it difficult to monitor all state actions.
ICIS was implemented in August 2008. In addition, information for WDNR Wet Weather

* Programs has not made it into EPA’s database from WDNR’s database System for Wastewater,
Application, Monitoring Permits (SWAMP). WDNR enters wet weather related data such as
CAFO data into a sub-database of SWAMP called Event Tracker. While the information that is
entered into the main SWAMP database is compatible with EPA’s ICIS, the sub-databases such
as Event Tracker and Case Tracker are not compatible. As a result, inspections and enforcement
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actions, both informal and formal, for CAFOs and other wet weather programs are not reflected
in ICIS.

Prior to August, 2008, information from SWAMP had been downloaded into PCS, which meant
that WDNR manually downloaded inspection information from Event Tracker each month. A
grant was provided to develop software to establish compatibility between the SWAMP system
and ICIS.

Action Item: Enforcement and inspection data should be entered into the national
database. WDNR and EPA should develop a mechanism for entering the data.

NPDES Enforcement

Wisconsin Significant Noncompliance Rates (SNC)

SNC rates for Majors has been a key measure of program success, based on the 106 program
PART Review. EPA has committed to maintaining this rate measured on a national level as a
three year rolling average. The current national three year rolling average is 22.9%. Wisconsin’s
SNC evaluated on a three year rolling average is a very healthy 5.4%. In addition while the three
year rolling average rate was very good, the annual SNC rate for FY2008 showed significant
improvement over prior years. Over the last three years evaluated the rate dropped from 7.7% to
6.2% to the FY2008 rate of 2.3%. ’

_ Percentage #of majors/# in SNC
| 13014

o4
13072
130/3.75

FY06 Quarterly Average
FY06 Annual SNCRate (7.7
1"Quarter 10 13071

2Quater 15 13072 |

3% Quarter 23 1303
4™ Quarter 3.0 130/4

Current FYO7 Quarterly 195 130125
~AverageSNC

FY07 Annual SNCRate 62 130/8

FYO08 N _ L L

1% Quarter s 13072

™Quaer 10 o131
3%Quarter 00 1300 ‘
fQuater 10 1O

Current FY08 Quarterly 086 130/1
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Average SNC N o e
FY08 Annual SNCRate .23 139/3
3.Year Rolling Annual 54 130 /7 !
AverageSNCRate | .

Combined Sewer Overflows (CSOs):

EPA continues to include CSO control as a national enforcement priority, While Region 5 has a
significant portion of the CSO community universe within the Region, only two are located in
Wisconsin. EPA’s national strategy for CSO has the goal that all CSO communities with service
populations of greater than 50,000 has approved CSO long term control plans and that those
plans be implemented under a enforceable document such as a federal judicial consent decree or
a state stipulation or in case where the implementation schedule is shorter than five years, a
permit. While both CSO communities Iocated in Wisconsin have implemented CSO plans that
have been approved by the state, further action may be needed to meet water quality standards.
For the purposes of the intent of the national goals, Region 5 considers Wisconsin’s CSO
communities addressed.

Sanitary Sewer Overflows (S50s):

EPA also includes SSO control as a national enforcement priority. The current strategy requires
EPA to address 100% of large SSO systems and 50% of systems with permitted capacities of
between 10 MGD and 100 MGD, and their associated satellite collection systems. Systems must
have adequate capacity, and enforceable mechanisms in place to ensure that ongoing
preventative maintenance and cleaning programs are being implemented. WDNR and EPA are
working together to identify those systems that are the most likely to be experiencing chronic
SS0Os.

The only large-capacity system in the State, Milwaukee Metropolitan Sewerage District, and its
28 satellite communities are subject to several state judicial stipulations which address many of
the ongoing SSO concerns in the system. EPA and WDNR are working together to resolve the
remaining issues resulting from wet weather flows. Wisconsin DNR participated in one
inspection on 8/6/08 with EPA at Sheboygan.

s The second part of the national strategy for SSO abatement during 2008 included the
initial phases of evaluating half of the sanitary systems with permitted treatment
capacities between 10 and 100 MGD. EPA and WDNR worked together to identify
several medium-size systems that had a history of SSO issues. In FY 2008, EPA
evaluated SSO conditions at Fond du Lac, Sheboygan and Waukesha. In FY 2009, EPA
evaluated SSO conditions at Brookfield and Green Bay. EPA also issued an Information
Request to Manitowoc, EPA anticipates that further action will be needed at Waukesha
and Brookfield to ensure that the necessary system evaluation and capital improvement
work is done under an enforceable schedule. EPA will coordinate with WDNR to ensure
that both systems are addressed. '
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Action Item: EPA and WDNR will resolve issues to fully address SSO
evaluations of Waukesha and Brookfield by September 30, 2009.

Compliance Maintenance Annual Report (CMAR) Program:

CMAR is an electronic annual reporting form used by WDNR for collection systems owned by a
municipality or utility that does not own a wastewater freatment facility. In FY 2008
approximately 300 satellite systems were covered by a general permit for bypassing and
overflows. The 300 satellite systems are to submit information from the previous calendar year -
that contains:

The type of annual maintenance activities performed on the collection system;
CMOM activities they are doing;

The occurrence of Sanitary Sewer Overflows (S50’s);

An assessment of the overall performance of the collection system (performance
indicator graphs are then generated); and

e The financial management practices in place to ensure repairs, replacements, and
upgrades are implemented.

* & o @

Storm Water Program
During FY2008, WDNR initiated enforcement actions on 54 construction storm water sites and 6
enforcement actions on industrial facilities

MS4s
During FY2008, WDNR did not initiate any MS4 enforcement actions.

CAFOs

A goal from EPA’s national CAFO enforcement strategy was to ensure that 75% of large CAFOs
obtain permits by 2010. EPA has focused its resources and work with states with relatively low
permit rates for CAFOs. All of Wisconsin’s known large and medium size CAFOs are covered
under an individual permits. EPA applauds DNR’s work in this priority sector. During FY2008,
WDNR issued 1 notice of violations to CAFOs. In FY2008, WDNR referred 1 CAFO to the
Wisconsin Department of Justice (WDOJ), seeking injunctive relief and/or penalties.

Pretreatment: _
During FY2008, WDNR initiated enforcement actions on 0 Pretreatment programs.

State Review Framework (SRF): ‘
WDNR and EPA conducted the first round of the SRF. In the new PPA, Wisconsin agreed to
follow-up on outstanding state review issues by December 31, 2009,

1. Tssue Memo for Content of Inspection Reports: WDNR will issue memos to describe
expectations for content of inspection reports and their provisions to the permittees. This
information is to be incorporated as guidance into the next update of the State’s
Inspection Strategy
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2. Update State Inspection Strategy: WDNR will update their Inspection Strategy to include
guidance for content of inspection reports and their provision to permittees.

The WPDES Inspection Strategy was sent to the field staff as a working draft as

of June 15, 2009. The field staff will provide comments and the final Inspection strategy
should be in place by September of 2009. Round 2 of SRF is planned for the first quarter
of FY 2010. ,

3. Incorporate Inspection Report Performance Expectations into Standards: Incorpd'rate
performance expectations regarding inspection report content into standards of WDNR
regional managers. '

4. In the new PPA, W1 agreed to follow up on outstanding state review issues this would
include entering CAFO and storm water inspection data into ICIS.

Ground Water and Drinking Water
Specific Performance Highlights and Accomplishments

Drinking Water Compliance

During 2008, 89.9% of the Wisconsin population served by community water systems (CWS)
received drinking water that met all health-based standards. The Wisconsin DNR committed to
91% in the 2007/2008 PPA. During 2008, 91.7% of Wisconsin CWSs were in compliance with
all health-based standards, above the state commitment of 90%. o

The total number of violations reduced from 5,044 to 2,483 from 2003 through 2007. The
decrease reflects a significant drop in the number of monitoring and reporting violations, mainly
at non-community water systems, which may be indicative of the success of an expanded county
contract program to collect drinking water compliance samples at these water systems.

Radium Enforcement

In 2004, there were 43 CWSs in Wisconsin whose drinking water exceeded the maximum
contaminant level (MCL) for radium. As of July 2009, only 3 have not returned to compliance.
Wisconsin DNR has elevated these three cases to the state Department of Justice where signed
settlements with penalty have been agreed to for these systems to return to compliance on an
enforceable schedule.

Drinking Water Security

Wisconsin continues to be a leader in securing drinking water facilities and preparing emergency
response. Their mutual aid assistance and training and technical assistance efforts are excellent.
Notable accomplishments include:

e  Wisconsin DNR worked in collaboration with numerous water utilities and water

professional organizations to assist in the development and launching of the Wisconsin Water
and Wastewater Agency Response Network (WisWARN). WisWARN provides a network
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where water and wastewater agencies can locate emergency assistance in the form of
personunel, equipment, materials and other associated services. The objective is to provide
rapid, short term deployment of emergency services to recover from any emergency
including but not limited to: natural disasters, e.g. tornados, floods, ice storms, earthquakes,
lightning or regional electrical outages and manmade disasters, e.g., significant accidents,

" vandalism, hazardous materials release, riots; or terrorist attacks. Wisconsin DNR’s efforts in
this area will enhance emergency preparedness and response capabilities for water utilities.

e Wisconsin DNR is working on a study to develop quality control criteria and increase
Laboratory proficiency of the hollow fiber Ultrafiltration method. The study is being
conducted in conjunction with the development of the EPA region-specific Laboratory
Response Plans. The goal is to develop procedures of collecting large volumes of drinking
water (approximately 100 L) and developing quality control criteria for Enterococcus
faecelis, Ricin and other biological pathogens.

» Wisconsin DNR is assisting state representatives in pandemic influenza preparednesé by
participating on a task force that is writing and emergency response plan for a Pan-Flu
outbreak. Additionally Wisconsin DNR staff will be participating in a pandemic tabletop
exercise,
e Wisconsin DNR is contacting all public municipal water systems in the state (through a
contractor) to complete an emergency preparedness and response survey. The survey will
provide information on system readiness for emergency response and equipment types and
locations for the mutual aid system (WisWARN). Having the information in advance will
expedite utilities abilities to obtain assistance when needed. ‘
New Drinking Water Regulation Primacy
Wisconsin DNR submitted primacy applications for ten of fifteen new requirement areas
associated with the reauthorization of the Safe Drinking Water Act (SDWA). - The state has
adopted, and U.S.EPA Region 5 has approved program updates for:
e New Public Water System Definition
e Administrative Penalty Authority
e Consumer Confidence Reports
e Interim Enhanced Surface Water Treatment Rule
» Stage 1 Disinfectants/Disinfection By-Products Rule
e Lead and Copper Rule Minor Revisions

e Public Notification Rule

e Radionuclides Rule
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s Arsenic Rule

State regulations for the Long-Term 1 Enhanced Surface Water Treatment Rule became effective
January 1, 2008 in Wisconsin and Wisconsin DNR applied for primacy on February 16, 2009.
U.S. EPA Region 5 is reviewing the application.

Wisconsin DNR has submitted a draft primacy application for the Filter Backwash Recycling
Rule and U.S. EPA Region 5 is reviewing it to determine if current authorities are sufficient to
implement it in Wisconsin. :

WDNR will miss its target dates for state adoption of the Long-Term 2 Enhanced Surface Water
Treatment Rule (LT2), the Stage 2 Disinfection/Disinfectants By-Products Rule (Stage 2
D/DBPR), and the Ground Water Rule (GWR). We hope to see these three rules adopted no
 later than September 2010 with a primacy application sent to U.S. EPA Region 5 as soon as
possible. A primacy extension agreement is also in place for the Lead and Copper Rule Short-
Term Revisions.

During the course of the last decade, Wisconsin DNR expanded Public Water Supply System
(PWSS) program primacy coverage while state resource to the program decreased, and state
restrictions limited access to federal funds available to support the PWSS program.

Ground Water Coordination and Research

The Wisconsin DNR uses a small portion of CWA Section 106(b) funds to support the Ground
Water Coordinating Council (GCC) and ground water research. Since authority to regulate
groundwater in Wisconsin is spread across several agencies, the GCC serves to increase
efficiency and facilitate the effective functioning of state agencies in activities related to
groundwater management, Important research is supported through this mechanism, which
identifies emerging issues that lead to more effective management of the ground water resource.

‘Major groundwater quality concerns identified in Wisconsin by the GCC include microbial
agents, nitrates, arsenic, radionuclides, volatile organic compounds, and pesticides. GCC is also
concerned about the overall availability of good quality groundwater for municipal, industrial,
agricultural, and domestic use and for adequate baseflow to lakes, streams, and wetlands.

Area of Concern/Continued Focus

Limited Control of Wisconsin DNR to Hire, Train, and Approve Travel for Critical Staff
and Management

The 1996 reauthorization of the SDWA made Public Water System Supervision (PWSS)
programmatic growth inevitable. This federal legislation put in place a process to improve the
quality of public drinking water by:

» Improving source walet protection

e Improving water infrastructure
» Improving data collection used in regulation development
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Strengthening surface water treatment

Improving sanitary surveys

Protecting the public from the by-products of disinfection practices

Reducing exposure to arsenic and radionuclides .
Improving the public’s right-to-know about the quality of their drinking water
Determining when disinfection of ground water was necessary

Improving water operator education '

Strengthening technical, financial and managerial expertise of water systems

® & ¢ & & & 5 o

The Wisconsin DNR has made great progress in improving drinking water through implementing
the SDWA. Unfortunately, their efforts to use available federal funds to deliver services that
execute public drinking water improvements have been hampered by intractable state hiring and
acquisition processes, and meager travel and training allocations. These spending controls are in
place due to state budgetary shortfalls, but often prevent the Wisconsin DNR from using
available federal funds to implement the PWSS program in the most timely, effective and
efficient manner.

Wisconsin DNR management has adapted well to work around these constraints to maintain
effectiveness and has found ways to manage the implementation of the core PWSS program
successfully up to now. Yet continued success becomes increasingly difficult to envision as
responsibilities to maintain the core PWSS program continue to grow. In 2009 and 2010,
Wisconsin DNR will begin implementing three major National Primary Drinking Water
Regulations: the GWR, the Stage 2 D/DBPR, and the LT2.

Wisconsin DNR must carefully maintain sufficient staff to conduct and evaluate work done
internally and under contract. Strong programmatic and technical expertise must be maintained
to oversee the implementation of the PWSS program. Otherwise, the quality of the program will
erode over time as retirements and attrition continue.

One Example - A critical data base coordinator was lost to the program in 2008 and Wisconsin
DNR cannot get approval to replace her. This undermines the ability of the program to use data
for decision-making and management purposes, and that function is fundamental to efficient and
effective program implementation. We are concerned that vital programming to improve data
system capability is being deferred. New regulation implementation lags waiting for DWS
reprogramming and beta testing.

Substantial federal resources are available to Wisconsin to support the PWSS program if state
constraints are eased, Wisconsin DNR uses the PWSS Program Management set-aside from the
annual Drinking Water State Revolving Loan Fund (DWSRF) Capitalization Grant to stabilize
reductions in program funding from state accounts. Almost $10 million has been set-aside for
PWSS program management in Wisconsin since DWSRF program inception, of which only
about half has been expended. An additional $2.13 million, originally intended for PWSS
program management use from 2000 and 2001 DWSREF capitalization grants, was turned back to
the loan fund in 2008, banked for a day when Wisconsin DNR will be allowed to hire the staff
they indicate they need. '
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Current PWSS staffing levels are insufficient to 1mplement the program successfuily into the
future. Existing staff and new hires must be allowed to gain the expertise to perform their work
effectively. State government must allow the Wisconsin DNR greater latitude to use federal
funds to manage the PWSS program.

20
Pet-App. 230



JLF

i 8T . .

ey ~ UNITED STATES ENVIRONMENTAL Pnorscnon AGENCY

g ~ P . REGION 5 |

g § 77 WEST JACKSON BOULEVARD

s CHICAGO, IL 60604-3590

: 4L paeyt® ] .
REPLY TO THE ATTENTION OF:

WQ-16]
* Todd L. Ambs, Administrator L e wg;D
Division of Water . RLWL AR |

Wisconsin Department of Natural Resources '
P.O.Box 7921 - JUL 14 2008
Madison, Wlsconsm 33707-7921 E '

Dear Mr. Ambs S ' - : mm—mi GL Uts “E?‘, “’D MG

u. 8. Envuonmental Protectlon Agency has completed its review of Wlsconsm s revised
water quality rules at Chapter NR 105. The revised rules were submitted to EPA by the
Wisconsin Department of Natural Resources on May 4, 2009. This submission, with
certification of the Wisconsin Atmmey General received by EPA on March 17, 2009, satisfies
~ the requirements of the federal regulations at 40 CFR 131.6 for a submittal of new or revised
water quality standards by a state to EPA The revisions submitted by Wisconsin cens1s’£ed of the

following:

. Section 1. NR 105, Table 2, acute aquatzc life criteria for tota.l recoverable copper and

total recoverable nickel;

« Section 2. NR 105, Table 24, hardness ranges for acute aquaﬁc hfe criteria for c:opper
and nickel;

s Section 3. NR 105, Table 3, chromc aquatic life criteria for endrin and selenium;” ,

» Section 4. NR IOS Table 6, chronic aquatic life criteria for total recoverable copper and

"~ nickel; .

* Section 5. NR 105, Table 8, Human threshold criteria for antimony, cadmmm
chlorobenzene, total chromium, chromium +3, chromium +6, total cyanide,

'1,2-dichloroberzene, ethylbenzene, hexachlorocyclopentadiene, and toluene; and,

* Section 9. NR 105, Table 9, Human cancer criteria for arsenic, 3,3’ -dichlorobenzidine,

and 1 3 dlchleropropene

Pursuant to section 303(c)(3) of the Clean Water Act (CWA) and federai regu.latmns at
40 CFR 131.21, EPA is required to review and approve new-and revised state water quahty
standards before they can become effective for CWA purposes. EPA approves the revisions to
the human health non-cancer criteria for antimony, cadmium, chlorobenzene, total ehroxmuzn
chromium +3, chromium +6, total cyanide, 1,2- dxchlorobenzene, ethylbenzene,
hexachiorocyc}epentadjene and toluene, at Section 5, Chapter NR 105, Table 8, and the
revisions to the human health cancer criteria for arsenic, 3,3’ —dlchlorobenzzdme and 1,3-
dichloropropene at Section 9, Chapter NR 105, Table 9. With the exception of the chronic
aquatic life criterion for selenium for waters designated by Wisconsin as “Lmnted Forage Fish”
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- aquatic life use, EPA approves, subject to consultation with U.S. Fish and Wildlife Service
(FWS) under the Endangered Species Act (ESA), the revisions to the acute aquatic life criteria
for total recoverable copper and total recoverable nickel at Section 1, Chapter NR 105, Table 2;
the revisions to the hardness ranges for acute aquatic life criteria for copper and nickel at Section
2, NR 105, Table 2A; the revisions to the chronic aquatic life criteria for endrin and selenium at '
Section 3, Chapter NR 105, Table 5; and the revisions to the chronic aquatic \ife criterion for

total recoverable copper and nickel at Section 4, Chapter NR 105, Table 6.

EPA is unable to act on Wisconsin’s revised chronic selenium criteria for “Limited -
Forage Fish” Section 3, Chapter NR 105, Table 5, at this time. Unlike the revised chronic
. selenium criteria that Wisconsin adopted for other aquatic life uses expected to have fish species
- present, Wisconsin calculated this criterion based on toxicity studies that exposed test organisms
to selenium through the water column. Currently available data indicate that toxicity to fish '
occurs as a result of dietary exposure to selenium. Consequently, a water column exposure- ,
based criterion may not protect aquatic Jife uses for Limited Forage Fish waters. EPA’s national -
selenium critetion is currently under review. EPA will act on this criterion once EPA finalizes
its aquatic life criteria recommiendations for selenium. o

~ Consistent with section 7 of the ESA and federal regulations at 50 CFR Part 402, EPA is
required to consult with FWS on any action that may affect federally-listed threatened and
endangered species. EPA's approval of new and revised State wafer quality standards under
section 303 of the CWA is an action requiring consultation. EPA has initiated, but not ‘
completed, informal consultation with FWS regarding these amendments to Wisconsin’s surface -
water quality rules for aquatic life. EPA’s approval of the aquatic life criteria revisions is, '
therefore, subject to the results of the consultation under section 7(a)(2) of the ESA. EPA’s
approval of the human health criteria is not subject to consultation under the ESA since EPA

lacks discretion to alter this approval based on effects on listed species.

EPA has concluded that proceeding with approval of Wisconsin’s aquatic life criteria :
revisions pending completion of consultation is consistent with section 7(d) of the ESA. EPA’s
approval decisions do not foreclose either the formulation by FWS, or the implementation by -
EPA, of any alternatives that might be determined in the consultation to be needed to comply =
with section 7(a)(2). By approving the standards subject to the results of consultation under
section 7(a)(2) of the ESA, EPA has explicitly stated that it retains its discretion to take
appropriate action if the consultation identifies deficiencies in the standards requiring remedial
action by EPA. Moreover, EPA has included in the record the basis for the conclusion that
approval of the state’s water quality standards revisions will ot result in any impacts.of concern -

prior to the conclusion of consultation.
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If you have any questions regardmg this letter piease do not hesitate to contact me at
(3 12) 353-2147, or Francme Norling of my staff at (3 12) 886—027i '

Smcerely,

Director, Water Division

ce: Loufse Clemency, USFWS, Green Bay Field Otﬁce .
ob Masnado WNDR
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State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES
. 101 8. Webster St

Jim Doyle, Governor ‘ _ Box 7821
Matthew J. Frank, Secretary Madisof, Wisconsin 537077921
WISCONSIN . : Telephone 608-266-2621
DEPT, OF NATURAL RESOURCES , ' A FAX ?98-?157:3?:3
" g =" @ @ ir T T ccess Via relay -
| E@ENED o8 ViR eley
Apri21,2009 - MAY 0% 2009
| | " | BB, OF At urkL KESOURCES
Ms. Tinka Hyde, Director, Water Division SUREAU OF LEGAL SERVICES

11.S. EPA, Region V :
77 W, Jackson Boulevard
Chicago, IL. 60604

Subject: Reqﬁest for Approval of Revisions to Chapter NR 105, Wisconsin Administrative Code

~7
De /\ y&/

Tn accordance with s. 281,15 of the Wisconsin Statufes and Chapter 40, Part 131 of the Code of Federal
Regulations, the Department requests U.S. EPA, Region V to approve revisions fo ch. NR 105 (Surface Water
Quality Criteria and Secondary Valnes for Toxic Substances) of the Wisconsin Administrative Code. The

. changes to ch. NR 105 incleded revisions of water quality criteria for sixteen substances and new criteria for two

others. -

To assist your staff during their review, relevant background information pertaining to this code change has
already been submitied to David Pfeifer of the Region V office. The proposed code change went to public
hearing in January of 2008, and was approved by the Natural Resources Board on June 24, 2008. The Wisconsin
Assembly held a hearing on August 20, 2008, at which time no objections were received from the Senate nor the
Assembly. As aresult, the new rules were published in the Wisconsin Administrative Register on November 30,

© 2008 and wers effective on December 1, 2008,

We appreciate your consideration of this requésf. Should you have further questions regarding this matter, please
contact Jim Schmidt at (608) 267-7658. '

XA

Todd L. Ambs, Administrator -
Division of Water :

Attachment: ) ' '
Certificatibn from State Attorney General — Dated December 22, 2008
g-cc Russ Rasmussen - WTI/3 - ' ~ Robert Masnado - WT/3
‘ Jim Schmidt — WT/3 David Pfeifer - EPA, Region V.

Robin Nyffeler — LS/8

| dnr.wi.gov _ , §§ .
wisconsin.gov Pet-App. 234 risgon
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State of Wlsconsm \ DEPARTMENT OF NATURAL RESOURCES 3

101 8. Webster 5t

Jim Doyle, Governor ‘ Box 7921
Matthew J. Frank, Secretary Madison, Wisconsin §3707-7921
Telephone 608-266-2621

FAX 608-267-3578

TTY Access vid relay - 711

WISCONSIN
DEPT.OF NATURAL RESOUFICES

* March 17, 2009

Francine Norling .

US EPA Region V, Water Division
77 West Jackson Blvd

Chicago, IL 60604-3590

Dear Ms. Norling:

Here is the Attorney General certification statement regarding the rule revisions to Wisconsin’s toxics criteria.
Please include this certification statement with the other mater:ais submitted to the USEPA regarding Wisconsin’s

toxics revisions.

If you have any questioné. or need other information under 40 CFR 13 1.6 for USEPA’s review of the revised
criteria, please contact James W. Schmidt at 608-267-7658. Thank you. |

Sincerely
Robin T, Nyffeler:

Bureau of Legal Services
Department of Natural Resources

CC:  Jim Schmidt— WT/3
ng Masnado — WT/3

dnr.wi.gov
wisconsin.gov : . Pet-App. 235 Faag on
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STATE OF WISCONSIN

DEPARTMENT OF JUSTICE
' ‘ : ) 114 Enst, State Capitol
. J.B. VAN HOLLEN : P.0. Box 7857
ATTORNEY GENERAL _ , © Madison, WI 53707-7857
_ ‘ ' 608/266-1221. - -
Raymond P. Taffora : ‘ TTY 1-81H-947-3529 .

Deputy Atlorney General
- December 22, 2008

Lynn Buhl . |

Regional Administrator -
United States Environmeéntal Protection Agency, Region V
77 West Jackson Boulevard

Chxcago IL 60604

Re: Certification of Proper AdOpnon of Rev:s:ons to Wzsconsm s Toxic
Criteria :

Dear Ms. Buhl:

On December 1, 2008, the Wisconsin Department of Natural Resources promulgated _
revised criteria for toxics. The revised criteria are established in chapter NR 105, Wisconsin
Administrative Code. Pursuant to 40 CFR 131.6(e), the Department has asked that I certify to
you that these revisions were duly adopted pursuant to Wisconsin law,

: The revisions to the -criteria in chapter NR 105 of the.Wisconsin Administrative Code
were promulgated in conformance with the rule-making procedures set forth in chapter 227 of
the Wisconsin Statutes. The Department published a hearing notice in the Wisconsin

. Administrative Register and held public hearings on January 3, 7 and 14, 2008. The revised
rules ' were approved and adopted by the Wisconsin Natural Resources Board on June 24, 2008
and transmitted to the Legislature. The Wisconsin Assembly held a hearing on August 20, 2008
and neither the Senate nor Assembly. objected to the rules. The rules were published in the
Wisconsin Administrative Register on November 30, 2008 and were effective on December 1,

2008.

I certify that the rules revisions that modified the toxics criteria were adOpzed in
accordance with procedures under state law.

Sincerely,

98 D FoE

J.B. Van Hollen
Attorney General

JBVH:PKW:drm
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S UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
-~ REGION5
2 Q2 & 77 WEST JACKSON BOULEVARD . 0CT 5 2004
i CHICAGO, IL 60604-3590
et . o OFEICE OF THE

| SECRETARY
SEP 3 0 2004 | ‘ ‘ REPLY TO THE ATTENTION OF: WQ-1 61'

Scott Hassett, Secretary

Wisconsin Department of Natural Resources
P.0O. Box 7921 ‘

Madison, Wisconsin 53707-7921

Dear Mr. Hassett: |
On Apiil 6, 2004, the United States Environmental Protection Agency (USEPA) received your

letter transmitting Wisconsin’s revised water quality standards at Chapters NR 102, 104, 105,
106, and 210 of the Wisconsin Administrative Code. The revised water quality standards

" included revisions to the total ammonia nitrogen acute and chronic standards at NR 105.05 and

NR 105.06, respectively. The revised rules were adopted by the Wisconsin Natural Resources
Board on October 23, 2003, They were published in the Wisconsin Administrative Register in
February 2004, became effective on March 1, 2004, and were certified by the Wisconsin
Attorney General in a letter to USEPA on April 27, 2004. ‘

The revisions to NR 106 and 210 pertain to the calculation of water quality-based effluent limits
in Wisconsin Pollutant Discharge Elimination System (WPDES) discharge permits.
Consequently, these provisions are subject to the oversight provisions of Section 402 of the
Clean Water Act (CWA) and Federal regulations at 40 CFR 123.62. This letter addresses only
those provisions of Wisconsin’s water quality standards (NR 102, 104 and 105) subject to review
and approval by USEPA under Section 303 of the CWA and Federal regulations at 40 CFR
131.21.

As specified in the Federal regulations at 40 CFR 131.21, USEPA is requxred to review and
approve new and revised State water quality standards. USEPA has reviewed the information
submitted by the Wisconsin Department of Natural Resources (WDNR) in support of the revised
rule, and determined that Wisconsin’s revisions comply with the requirements of Section 303(c)
of the CWA, and Federal regulations at 40 CFR 131. USEPA also reviewed the information
provided by the WDNR and determined that Wisconsin’s revisions comply with the procedural
requirements of Federal regulations at 40 CFR 131.20. Finally, as stated previously, the revised
rules were certified as to legality by the Wisconsin’s Attorney General’s office in a letter dated
April 27,.2004. :

Consistent with Section 7 of the Endangered Species Act (ESA) and Federal regulatxons at 50
CFR Part 402, USEPA is required to consult with the United States Fish and Wildlife Service
(USFWS) on any action that may affect Federally-listed threatened and endangered species.

Pet-App. 237
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2
Pursuant to the Memorandum of Agreement Between the Environmental Protection Agency, Fish
and Wildlife Service and National Marine Fisheries Service Regarding _Enhanced Coordination
Under the Clean Water Act and Endangered Species Act (the “MOA”) governing consultation
with USFWS, the approval of new and revised State water quality criteria under Section 303 of
the CWA is an action requiring consultation. USEPA and the Services have recently entered into
consultations at the national level on the CWA 304(a) criteria recommendations (66 Fed. Reg. -
11202; February 22, 2001). Since USEPA and the Services have entered into informal
consultation on the national 304(a) criteria, USEPA may proceed with approving State-adopted
water quality criteria that are identical to or more stringent than USEPA’s guidance, subject to
the completion of the national 304(a) consultations. ‘ :

Wisconsin adopted acute and chronic amrmonia nitrogen water quality criteria to reflect
Wisconsin fish species and stream classifications. The Wisconsin criteria are identical to or
more stringent than the USEPA’s 1999 ammonia criteria for the following equivalent use
classifications: Acute Criteria; Cold Water Category 1&4 (salmonids present), Warm Water
Sport Fish, Warm Water Porage, and Limited Forage Fish (salmonids absent). Chronic
Criteria; Cold Water (all periods), Warm Water Sport Fish and Warm Water Forage Fish
(periods with Early Life Stages Present), Warm Water Sport Fish and Warm Water Forage Fish
(periods with Early Life Stages Absent). ' : ‘

For lower quality waters (Limited Forage Fish and Limited Aquatic Life), the WDNR calculated
" ammonia criteria based on species expected to be present in waters that fall into these use
¢lassifications. USEPA has determined that the procedures used by the WDNR for this
recalculation are consistent with the USEPA’s Guidelines for Deriving Water Quality Criteria
for the Protection of Aquatic Life (1985) and the criteria derived by WDNR provide adequate
protection of aquatic life in these waters. ‘ ,

USEPA approves Wisconsin’s revisions to its water quality standards at NR 102, 104 & 105 o
pursuant to Section 303(c) of the CWA and Federal regulations at 40 CFR 131.21, subject to the
results of consultations under Section 7 of the ESA and the conditions noted below. As such, the
national consultation on ammonia will provide Section 7 coverage for USEPA’s approval of the
ammonia nitrogen water quality criteria at NR 105 that are equal to or more stringent than
USEPA’s criteria recommendations. Consultation on Wisconsin’s amumonia criteria for Limited
Forage Fish and Limited Aquatic Life waters is not needed, as USEPA has determined that
approval of this criteria will have no effect on listed species (see Enclosure for detailed
discussion). USEPA has determined that this approval action does not violate Section 7(d) of the
ESA, which prohibits irreversible or irretrievable commitments of resources that have the effect
of foreclosing the formulation or implementation of reasonable and prudent alternatives, and has
included in the record the basis for the conclusion that there are not impacts of concern during

the interim period until the consultation is completed (Clean Water Act and Endangered Species

' Memorandum of Agreement Oversight Panel, April 23, 2004) (see Enclosure).

Wisconsin’s revised water quality criteria contained in 1035 .06, Table 2C include five categories
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of cold water aquatic life uses.. Wisconsin’s criteria for categories one and four are identical to
USEPA’s criteria recommendations and are hereby approved. Categories two, three and five are.
intended to bé implemented on a site-specific basis based on information provided by a permittee
for a specific waterbody. As such, consistent with Wisconsin’s rules at NR 105.02(1),
implementation of these cafegories for specific waterbodies in Wisconsin constitute site-specific
criterion modifications subject to review and approval by USEPA in accordance with Section
303(c) of the CWA and 40 CFR 131.21.

If you have any questions regarding this action, please contact me, or either Tom Poleck or
Candice Bauer of my staff. Mr. Poleck can be reached at (312) 886-0217 and Ms. Bauer at (312)
886-4012. ' ' ‘

Sincerely yours,
(L yr

%ﬁ"'a/:f o Lynn Traub
Director, Water Division

Enclosure
cc:  Janet Smith, USFWS, Green Bay Ecological Services Office
Todd Ambs, WDNR '

‘Duane Schuettpelz, WDNR
Rick Reichardt, WDNR
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REPLY TO THé.ATTENT:ON of:. WQ- 164
MEMORANDUM

o SEP 30 2004

SUBJECT: Endangered Species Act Section 7(d) Determination for EPA’s Approval of
Revisions to Wisconsin’s Revised Ammonia Nitrogen Water Quality Standards
Rule at Chapters NR 104, 105, 106, and 210 of the Wisconsin Administrative

Code! :

FROM: Linda Holst, Chief ¢ i L %&%L( |
‘Water Quality Branch : o

TO: The Record

This memorandum documents the U.S. Environmental Protection Agency’s (EPA) determination
that EPA’s decision to approve Wisconsin’s ammonia nitrogen water-quality standards at

Chapters NR 104 and 105 of the Wisconsin Administrative Code subject to the results of .
consultation under Section 7 of the Endangered Species Act (ESA) is consistent with section 7(d)
of the ESA. ‘

Section 7(a)(2) requires that federal agencies, in consultation with the Services, insure that their .
actions are not likely to jeopardize the existence of federally listed species or result in the adverse
modification of designated critical habitat of such species. Upon initiation of consultation,

. Section 7(d) of the ESA prohibits irreversible or irretrievable commitments of resources that
have the effect of foreclosing the formulation or implementation of reasonaple and prudent
alternatives which would not violate Section 7(a)(2) of the ESA. To this end, EPA should
include in the record an evaluation of the anticipated effects of the approval action on listed
species and the basis for the conclusion that there are not impacts of concern during the interim
period until the consultation is completed (see the April 23, 2004 memo, “National Consultation
on 304(a) Recommended Criteria for Ammonia’” from the U.S. EPA, the U.S. FWS, and the U.S.
NMES, (the “Ammonia Memo™)). ‘

~ Consistent with Section 7 of the ESA and Federal regulations at 50 CFR Part 402, USEPA is

! This memorandum only pertains to the revisions to NR 104 & 103. The revisions to NR 106 and 210 pertain to the
calculation of water quality-based effluent limits in Wisconsin Pollutant Discharge Elimination System (WPDES) discharge -
permits. Consequently, these provisions are subject to the oversight provisions of section 402 of the Clean Water Act (CWA)
and Federal regalations at 40 CFR 123.62. This letter addresses only those provisions of Wisconsin's water quality standards .
(NR 102, 104 and 105) subject to review and approval by USEPA under section 303 of the CWA and Federal regulations at 40

CFR 131.21.
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required to consult with the United States Fish and Wildlife Service (USFWS) on any action that
may affect federally-listed threatened and endangered species. Pursuant to the Memorandum of
Agreement Between the Environmental Protection Agency, Fish and Wildlife Service and
National Marine Fisheries Service Regarding Enhanced Coordination Under the Clean Water
Act and Endangered Species Act (the “MOA”) governing consultation with USFWS, the
approval of new and revised State water quality criteria under Section 303 of the CWA is an

* action requiring consultation. USEPA and the Services have recently entered into consultations
at the national level on the CWA 304(a) criteria recommendations (66 Fed. Reg. 11202;
February 22, 2001). Since USEPA and the Services have entered into informal consultation on
the national 304(a) criteria, USEPA may proceed with approving State-adopted water quality ‘
criteria that are identical to or more striigent than USEPA’s guidance, subject to the completion
of the national 304(a) consultations (see the “Ammonia Memo™).

Wisconsin adopted acute and chronic ammonia nitrogen water quality criteria to reflect
Wisconsin fish species and stream classifications. The Wisconsin criteria are identical to or
more stringent than the USEPA’s 1999 ammonia criteria for the following equivalent use
classifications: Acute Criteria: Cold. Water Category 1&4 (salmonids present), Warm Water
Sport Fish, Warm Water Forage, and Limited Forage Fish (salmonids absent). Chronic
Criteria: Cold Water (all periods), Warm Water Sport Fish and Warm Water Forage Fish
(periods with Early Life Stages Present), Warm Water Sport Fish and Warm Water Forage Fish
(periods with Early Life Stages Absent).

For lower quality waters (Limited Forage Fish and Limited Aquatic Life), the WDNR calculated
ammonia criteria based on species expected to be present in waters that fall into these use
classifications. USEPA has determined that the procedures used by the WDNR for this
recalculation are consistent with the USEPA’s Guidelines for Deriving Water Quality Criteria
for the Protection of Aquatic Life (1985) and the criteria derived by WDNR provide adequate
protection of aquatic life in these waters. ' . |

- USEPA approves Wisconsin's revisions to its water quality standards at NR 102, 104 & 105
pursuant to Section 303(c) of the CWA and Federal regulations at 40 CFR 131.21, subject to the
results of consultations under Section 7 of the ESA and the conditions noted below. As such, the
national consultation on ammonia will provide Section 7 coverage for USEPA’s approval of the
ammonia nitrogen water quality criteria at NR 103 that are equal to or more stringent than
USEPA’s criteria recommendations. Consultation on Wisconsin’s ammonia criteria for Limited
Forage Fish and Limited Aquatic Life watexs is not needed, as USEPA has determined that
approval of this criteria will have no effect on listed species (see detailed discussion below).
USEPA has determined that this approval action does not violate Section 7(d) of the ESA, which
prohibits irreversible or irretrievable commitments of resources that have the effect of
foreclosing the formulation or implementation of reasonable and prudent alternatives, and has
included in the record the basis for the conclusion that there are not impacts of concern during -
the interim period until the consultation is completed (see “Ammonia Memo™). By approving the
standards “subject to the results of consultations under Section 7 of the Endangered Species Act
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(BSA),” EPA has explicitly stated that it retains its discretion to take appropriate action if the
consultation identifies deficiencies in the standards requiring remedial action by EPA. EPA
retains the full range of options available under Section 303(c) of the CWA for ensuring water
quality standards are environmentally protective. . ‘ : o

Wisconsin’s revised water quality criteria contained in 105.06, Table 2C include five categories
of cold water aquatic life uses. Wisconsin’s criteria for categoriés one and four are identical to
USEPA’s criteria recommendations and were approved. Categories two, three and five are
intended to be implemented on a site-specific basis based on information provided by a permittee
for a specific waterbody. As such, consistent with Wisconsin’s rules at NR 105.02(1),
implementation of these categories for specific waterbodies in Wisconsin constitute site-specific

criterion modifications subject to review and approval by USEPA in accordance with Section
303(c) of the CWA and 40 CFR 131.21. '

The est of this document provides information to support the USEPA’s determination that
approval of the revisions of Wisconsin’s ammonia nitrogen water quality standard at NR 104 &
105 pending completion of ESA consultation will not lead to impacts of concern while the
consultation is underway. : '

Analysis of Impacts of Concern

In making its decision to approve Wisconsin’s revised ammonia criteria submission subject to
the results of the national consultations, EPA Region 5 evaluated whether or not the approval
was likely to résult in impacts of concern on federally-listed species or their critical habitat. Since
the water quality standards revision in question affect the surface water quality criteria for
ammonia, only listed aquatic species are likely to be affected by these revisions. Of the listed
aquatic species, recently published information suggests that mussels are “‘sensitive to ammonia
relative to other invertebrates and fishes”(Augspurger et al. 2003)?. For this reason, our analysis
focused on the effect of the approval on listed freshwater mussels (Table 1). This analysis
compared available water quality information in the vicinity of extant populations of listed
mussel species (U:S. Fish and Wildlife Service Recovery Plans and U.S. FWS, pers. comm.) to
screening values derived utilizing a data set in which mussels are well represented (CMCpy, in
Augspurger et al. 2003, as modified by C. Bauer). We used the CMCp, and CCCypy (Augspurger
et al. 2003) as acute and chronic screening values, or approximations of the arnmonia
concentration that may protect mussels from ammonia toxicity, in the absence of a determination
by the national consultation.

2 Augspurger, T, Keller, AE,, Black, M.C., Cope, W.G., and Dwyer, F.I. 2003. Water Quality Guidance for
Protection of Freshwater Mussels (Unionidae) from Ammonia Exposure. Environmental Toxicology and Chemistry, Vol. 22,
No. 11, pp. 2569-2575. . : .
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Table 1. Listed freshwater mussels in Wisconsin and the approximate location of extant
pulations

T

Higgins' eye pearlymussel

Crawford, Grant, lowa, Pierce,

Lower Wisconsin River
' Richland and Sauk Counties

'Higgins' eye pearlymusse! | St. Cloix River Pierce, Polk and St. Croix
: ' Counties . -

Higgins’ eye pearlymussel | Mississippi River  Buffalo, Crawford, Grant,
‘ LaCrosse, Pierce, Trempealeua
and Vernon Counties

Winged map!eleéf mussel | St. Croix River " | Polk County

Description of Augspurger CMCyy calculation: -

Region 5 utilized the CMCp, calculated by Augspurger et al. (2003) that included acute ammonia
toxicity tests for juvenile and adult mussel life stages (Augspurger et al. 2003)° as a screening
value that approximate the water quality conditions that protect mussels from acute armmonia
exposures over a range of pH values (ranging from approximately 11 mg N/L at pH=7 to 0.4 mg

N/L at pH=9).

Augspurger et al. (2003) estimated that a chronic ammonia criteria (CCCpy) that would be
protective of mussels (at pH = 8 and temperature = 25°C) would likely be between 0.3 and 0.7
mg N/L ammonia. The Augspurger CCCpy, is an estimate of the ambient concentration of
ammonia below which chronic effects should not occur, Itis an estimate because it was
calculated using an acute to chronic ratio, a procedute in which the known ratio of acute to
chronic endpoint levels for organisms with both actite and chronic data are applied to the overall.
acute screening value to estimate a chronic screening value. When the chronic screening value is
used to evaluate ambient data, average, rather than maximum pH is used because of the longer
exposure period associated with chronic toxicity. In Wisconsin waters with listed mussels,
average pH over the year is approximately %* While these waters could on occasion reach
temperatures slightly greater than 25°C, our calculations for these waterbodies indicate that
average summertime temperatures (specifically, the highest mon