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STATEMENT OF ISSUE PRESENTED FOR REVIEW

I. ISSUE PRESENTED FOR REVIEW AND STANDARD OF

REVIEW.

A. ISSUE PRESENTED FOR REVIEW.

1. Does the Lake Beulah Management District (the "Lake 

District") have the authority to enact an ordinance regulating withdrawal of 

groundwater from the Lake Beulah groundwater basin in order to prevent 

adverse effects to the lake, which ordinance would potentially preclude the 

Village of East Troy (the "Village") from operating one of its high capacity 

wells ("Well No. 7"), if the Village is correct that "the Legislature 

specifically restricted the Department [of Natural Resources (the "DNR")] 

from considering effects of a proposed well of this capacity on public water 

rights in navigable waters, except when the water loss has exceeded 

2,000,000 gallons per day," thus precluding the DNR from "consider[ing] 

the potentially adverse effects of Well No. 7 on 'the waters of Lake 

Beulah,'"1 and "[t]he DNR has no authority much less an obligation to 

consider impacts to surface waters for wells in the category of Well #7?"2

  
1 See R.22:tab7:6-7 in Appeal No. 2008AP3170 (App.75-76). 

2 See The Village of East Troy's Response Brief in Walworth County Case Nos. 
06-CV-673 and 07-CV-674 at 6 (App.87).
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Answered by Trial Court:  No, deciding issue on summary 

judgment.

Answered by Court of Appeals: Did not rule on issue 

because it held that the DNR has the authority, and the obligation, to 

consider potentially adverse effects of a high capacity well on a lake before 

issuing a permit for such a well, regardless of the well's capacity, and, 

accordingly, the ordinance conflicts with and is preempted by the 

legislature's delegation of that authority to the DNR.

B. STANDARD OF REVIEW.

1. "Whether the circuit court properly granted summary 

judgment is a question of law that this court reviews de novo."  Konneker v. 

Romano, 2010 WI 65, ¶ 22, 326 Wis. 2d 268, 284, 785 N.W.2d 432

(citation omitted).  See also Blum v. 1st Auto & Cas. Ins. Co., 2010 WI 78, 

¶ 14, 326 Wis. 2d 729, 738, 786 N.W.2d 78 ("We review a circuit court's 

grant of summary judgment de novo, using the same methodology 

employed by the circuit court under Wis. Stat. § 802.08.") (citation 

omitted).

2. "The question of whether a statute preempts a 

municipal ordinance raises a question of law which we review 
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independently, benefitting from the analyses of the circuit court and the 

court of appeals."  DeRosso Landfill Co. v. City of Oak Creek, 200 Wis. 2d 

642, 652, 547 N.W.2d 770 (1996).  See also Apartment Ass'n of S. Cent. 

Wis., Inc. v. City of Madison, 2006 WI App 192, ¶ 12, 296 Wis. 2d 173, 

183, 722 N.W.2d 614 ("The issue of whether a state statute pre-empts a city 

ordinance is a question of law. . . .") (citation omitted).

STATEMENT OF THE CASE

I. NATURE OF THE CASE.

In 2005 the DNR issued a permit to the Village authorizing it 

to construct and operate a high capacity well, located within 1,400 feet of 

Lake Beulah, with a capacity to withdraw 1,440,000 gallons of water per 

day ("gpd") (more than a half billion gallons per year) from the 

groundwater which flows into Lake Beulah. R.1:4,5;R.5:6-8,10-11,18,39.  

When the DNR did that, it did not consider the potentially adverse effects 

of the well on Lake Beulah, as it was then of the opinion that it had no

authority to do so.  As the DNR told the Lake District at that time:

The DNR shares your concern regarding the 
potential for negative impacts to nearby water resources 
when a high capacity well is constructed and operated 
and believes that those impacts should be considered 
when a request for a high capacity well approval is 
submitted to the Department.  Unfortunately, the 
Legislature has only granted limited authority to the 
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Department in that regard.  For high capacity wells 
where the water loss will be greater than 2 million 
gallons per day, sec. 281.35(4)(b) and (5)(d), Wis. Stats., 
expressly requires the Department to consider 
environmental and public trust doctrine factors in 
determining whether or not to approve the application.  
However, for high capacity wells where the water loss 
will be 2 million gallons per day or less, sec. 281.17, 
Wis. Stats., only allows the Department to consider the 
impact on public utility wells (i.e., existing public 
drinking water supplies) in determining whether or not 
to approve the application.3

The Village agrees with the position then held by the DNR.  

In the Village's words:

[T]he Legislature specifically restricted the Department 
from considering effects of a proposed well of this 
capacity on public water rights in navigable waters, 
except when the water loss has exceeded 2,000,000 
gallons per day.  Wis. Stat. § 281.35(5)(d).  It is 
undisputed that Well No. 7 does not meet this water loss 
threshold.  Therefore, the Department would have to 
impermissibly stretch the authority granted to it by the 
Legislature if it were to consider the potentially adverse 
effects of Well No. 7 on "the waters of Lake Beulah."4

and

Thus, under the statutory scheme, the DNR is 
only authorized and required to evaluate environmental 
impacts including impacts on surface waters for high 
capacity wells over 2,000,000 gallons per day and for 
wells in certain locations.  Those standards do not apply 
to Well #7.  The only standard applicable to Well #7 
under this statutory scheme is Wis. Stat. § 281.34(5)(a).  

  
3 See R.22:tab5:1 in Appeal No. 2008AP3170 (App.43).  The DNR has since 

changed its position, and now acknowledges that it "may use its statutory 'public trust' 
authority when considering applications for well approvals," regardless of their capacity.  
Response of the Wisconsin Department of Natural Resources to Petition for Review in 
Appeal No. 2008AP3170 at 5 (App.53).

4 See R.22:tab7:6-7 in Appeal No. 2008AP3170 (App.75-76).
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The DNR has no authority much less an obligation to 
consider impacts to surface waters for wells in the 
category of Well #7.5

In light of the position being taken at that time by the DNR 

and the Village, in 2006 the Lake District decided to enact an ordinance to 

regulate that otherwise-ignored subject, i.e., high capacity wells 

withdrawing groundwater from the Lake Beulah groundwater basin which 

could potentially destroy the lake. R.5:63; App.36.  The Lake District's 

thought was that, if the DNR and the Village were legally correct on their 

position, an ordinance enacted by the Lake District would not conflict with 

any authority of the DNR because, under their view, it had no authority. 

The ordinance enacted by the Lake District requires parties 

seeking to operate high capacity wells which will withdraw groundwater 

from the Lake Beulah groundwater basin to comply with the permitting 

process set forth in the ordinance.  In effect, the ordinance grants authority 

to the Lake District to do the work the DNR, at the time, believed it had no

legal authority to do.

The Lake District acknowledges that it enacted the ordinance, 

at least in part, due to a serious concern that Well No. 7 will damage Lake 

  
5 See The Village of East Troy's Response Brief in Walworth County Case Nos. 

06-CV-673 and 07-CV-674 at 5-6 (App.86-87).



6

Beulah, which view is shared by the United States Geological Society, the 

Southeastern Wisconsin Regional Planning Commission, and private 

geologists:

• The United State Geological Society has 
concluded that "[t]here is no question that
pumping from the test well has an effect on Lake 
Beulah."6

• The Southeastern Wisconsin Regional Planning
Commission has concluded that it "agrees with 
the concerns . . . relating to the potential for 
negative impacts on the wetland complex and
the Lake itself, due to the pumping from the 
well," and that "[t]he well construction being 
considered, as well as the subdivision 
construction itself, will have the effect of 
reducing the groundwater flow to the Lake."7

• Robert J. Nauta ("Nauta"), a Wisconsin licensed 
geologist with more than 18 years experience 
performing and interpreting hydrogeological 
studies, has concluded that "the existing data can 
only support the conclusion that pumping of 
proposed Well No. 7 would cause adverse 
environmental impacts to the wetland and 
navigable surface waters of Lake Beulah."8

On August 1, 2008, the Village, although fully aware of the 

Lake District's ordinance, began operating Well No. 7 without complying 

with the permitting process set forth therein. R.1:5;R.5:76;R.6:1. As a 

result, the Village is currently operating Well No. 7 without any regulatory 

  
6 See R.19:tab1:21 in Appeal No. 2008AP3170 (App.129).

7 See R.19:tab1:24 in Appeal No. 2008AP3170 (App.132).

8 See R.19:tab1:1,8 in Appeal No. 2008AP3170 (App.109,116).
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review of the potentially adverse effects of the well on Lake Beulah.  

In Appeal No. 2008AP3170, the Court of Appeals held, in a 

decision issued on June 16, 2010, that the DNR had the authority, and the 

obligation, to consider the potentially adverse effects of Well No. 7 on Lake 

Beulah before it issued its permit to the Village in 2005.  2010 WI App 85; 

App.11.  Because the DNR failed to do that, the Court of Appeals 

remanded the case to the trial court, with directions that it remand the case

to the DNR for it to reconsider the Village's permit application in light of 

the information it had in its possession at that time, including the opinions 

of the United States Geological Society, the Southeastern Wisconsin 

Regional Planning Commission, and Nauta.  In that case, the Court of 

Appeals held that "[t]he permit process has to be, as a matter of common 

sense, more than a mechanical, rubber-stamp transaction," and "[t]he 

DNR's mission must be to protect waters of the state from potential threats 

caused by unsustainable levels of groundwater being withdrawn by a well, 

whatever type of well that may be."  Id. at ¶¶ 27, 28.

In light of that decision, the Court of Appeals, in this case, 

held, in a decision issued on August 25, 2010, that "[s]tate law explicitly 

delegated the authority over high-capacity well permits to the DNR, and the 
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Ordinance is clearly in direct conflict with that authority."  2010 WI App 

127, ¶ 19; App.1.  Accordingly, the court held, "[t]he state legislature's 

explicit grant of authority to the [DNR] preempts the District's ordinance."

Id. at ¶ 1.

On November 5, 2010, this Court granted review in both of 

these cases.  It is the Lake District's position that the Court of Appeals'

decision in Appeal No. 2008AP3170 is legally correct and should be 

affirmed, in which case so too should its decision in this case, as the Lake 

District's ordinance will admittedly be in conflict with and thus be 

preempted by the legislative authority granted to the DNR to consider the 

potentially adverse effects of Well No. 7 on Lake Beulah as part of the 

DNR permitting process.  It is the Lake District's position that the opposite 

is likewise true.  If the Court of Appeals' decision in Appeal No. 

2008AP3170 is reversed, so too should the Court of Appeals' decision in 

this case, as the Lake District's ordinance will then not conflict with any 

legislative authority granted to the DNR, and surely some governmental 

entity must have the authority to regulate high capacity wells that will 

potentially destroy lakes in this State.  It cannot be, as the Village would 

have it, that no governmental agency has the authority to regulate that 



9

situation, and that permits for high capacity wells of the capacity of Well 

No. 7 must be issued by the DNR as a mechanical, rubber-stamp 

transaction, without any analysis, even if the DNR and the applicant are 

certain that the well will destroy a lake.

In its brief in Appeal No. 2008AP3170, the Lake District will 

explain why the DNR has the authority, and the obligation, as the Court of 

Appeals held, to consider the potentially adverse effects of a high capacity 

well, regardless of its capacity, on a lake as part of the DNR permitting 

process.  In this brief, the Lake District will explain why, if the Court of 

Appeals' ruling in Case No. 2008AP3170 is reversed, the Lake District then 

must have that authority, by way of its ordinance.

II. STATEMENT OF FACTS.

A. THE LAKE DISTRICT.

In 1968 the Town of East Troy formed the Lake Beulah 

Sanitary District, pursuant to section 60.77, Wis. Stats., "to deal with 

sanitary and water quality issues around Lake Beulah."  R.10:tabA.  As a 

sanitary district, the Lake Beulah Sanitary District was empowered as a 

"body corporate with the powers of a municipal corporation," including the 

power to "[i]ssue rules or orders" and to "enact and enforce ordinances to 
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implement those powers." Wis. Stat. §§ 60.77(2), (5)(c), (5m).

In 1995, the Town of East Troy converted the Lake Beulah 

Sanitary District to a lake district pursuant to section 33.235(1m), Wis. 

Stats.  R.10:tabA.  The resolution effectuating that conversion provides that 

"[t]he Town Board does hereby expressly grant to the new Lake 

Management District all the powers of the Lake Beulah Sanitary District 

and the sanitary district powers that can be granted to it by § 30.22(4), Wis. 

Stats."  Id.  As a converted sanitary district, the Lake District has all the 

"powers of a town sanitary district under ss. 60.77 and 60.78," see Wis. 

Stat. § 33.22(3)(b)1., as well as all the powers of a Lake Protection and 

Rehabilitation District under section 33.22(1), Wis. Stats.  That section 

provides as follows:

Any district organized under this chapter may 
select a name for the district, sue and be sued, make 
contracts, accept gifts, purchase, lease, devise or 
otherwise acquire, hold, maintain or dispose of property, 
disburse money, contract debt and do any other acts 
necessary to carry out a program of lake protection and 
rehabilitation. . . . 

Wis. Stat. § 33.22(1).

B. ENACTMENT OF ORDINANCE.

On December 11, 2006, the Lake District adopted Ordinance 

No. 2006-03, entitled An Ordinance Prohibiting the Net Transfer of 
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Groundwater and Surface Water from Lake District Hydrologic Basin.

R.5:63; App.36.9 The preamble to the ordinance explains the reasons for its 

enactment:

WHEREAS, the District finds it necessary to 
protect the entire local water resource, both groundwater 
and surface water, both water quality and water quantity, 
to achieve its purposes of protecting and rehabilitating 
Lake Beulah and promoting the public health, comfort, 
convenience, and welfare of the District; and

WHEREAS, the District finds that waters vital 
to the existence, well being and quality of Lake Beulah 
are limited to those that fall naturally to the land surface 
within the Lake Beulah Surface Water Drainage Basin10

or flow into Lake Beulah from the Lake Beulah 
Groundwater Basin;11 and 

WHEREAS, the District finds that Lake Beulah 
is a complex ecosystem, in which the biological and 
physical components and constituents are interrelated 
such that whatever effects one will affect the others, the 
sustainability of which depends on adequate supplies of 
groundwater and surface water; and 

  
9 The Lake District's ordinance is not unique; numerous other municipalities,

such as the Towns of Plymouth, Rhine, Richfield and Waukesha, have enacted similar 
ordinances.

10 The ordinance defines the "Lake Beulah Surface Water Drainage Basin" as 
"[t]he geographic region or territory whose boundaries include all those lands and waters 
on which water deposited at the ground surface would, if prevented from infiltrating into 
the soil, flow by gravity to a point where it would enter into Lake Beulah."  R.5:64; 
App.37.

11 The ordinance defines the "Lake Beulah Groundwater Basin" as "[t]he three 
dimensional region whose boundaries encompass that portion of the aquifer known 
variously as the shallow, unconsolidated, or sand and gravel aquifer, within which the 
groundwater, if it were unaffected by pumping or other artificial inducement, would flow 
into, beneath or within the Lake Beulah Surface Water Drainage Basin."  R.5:64; App.37.
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WHEREAS, the District finds that it is harmful 
to Lake Beulah and contrary to the purposes of the 
District to allow the surface or groundwater within the 
Lake Beulah drainage basin or groundwater basin to be 
despoiled, depleted or diverted or transferred out of said 
regions. . . .

The ordinance provides that, absent a permit issued by the 

Lake District, no party shall:

A. Divert or transfer surface water out of the 
Lake Beulah Surface Water Drainage Basin.

B. Divert, transfer, or induce the diversion or
transfer of groundwater out of the Lake Beulah 
Groundwater Basin.

[C.]  Withdraw groundwater from within the 
Lake Beulah Groundwater Basin and then divert or 
transfer said water out of the Lake Beulah Groundwater 
Basin.

The ordinance describes the process a party must follow in 

order to obtain a permit from the Lake District:

A request for a permit for such use or action must be 
submitted to the Board of Commissioners for approval.  
The petition, together with any documents or records 
that support the petition, must clearly state the grounds 
upon which the petitioner requests the permit including, 
at minimum, a concise statement of the purpose of the 
request, the annual volume of water to which the request 
applies and the number of years the petitioner seeks for 
the approval or permit to remain in effect.  In addition, 
said petition must include a thorough environmental 
study of the proposed use or action with emphasis on the 
potential impacts of such use or action on the following:  
Lake Beulah; groundwater and surface water 
contributing to Lake Beulah; wetlands adjacent to Lake 
Beulah or any surface water tributary to Lake Beulah; 
private wells in the District; and groundwater supplying 
any private well in the District.  
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The Village learned of the enactment of the ordinance on 

December 19, 2006, at the latest. R.5:76. 

C. WELL NO. 7.

Well No. 7 has the capacity to withdraw 1,440,000 gpd (more 

than a half billion gallons per year) from the groundwater flowing into Lake 

Beulah. R.1:4,5;R.5:6-8,10-11,18,39.  The Village refused to comply with 

the permitting process set forth in the ordinance, and on August 1, 2008 

began operating Well No. 7 without any regulatory review of the 

potentially adverse effects of the well on Lake Beulah.  R.1:5;R.5:76;R.6:1.  

Well No. 7 is situated on property known as the Lake Bluff 

Subdivision, which is located outside the physical boundaries of the Lake 

District. R.5:50;R.6:1.  The well is located in an area where it will directly 

intercept and remove groundwater that would otherwise flow into Lake 

Beulah.  R.1:5.  Operation of Well No. 7 will result in up to a 40% decrease 

in groundwater flow to Lake Beulah (R.5:91), and will cause the following 

adverse effects on the lake:

[A] reduction of groundwater flow to Lake Beulah will 
adversely affect its water quality.  Reducing 
groundwater flow will result in a softening of the lake 
water and a change in water temperature, causing a 
reduction in its natural defense against eutrophication.  
The native aquatic life in Lake Beulah is present because 
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of the water quality and temperature regime that has 
been established in the lake.  Impact to surface water 
quality will combine to make the lake less hospitable to 
native species.  It will also provide a foothold for 
invasive species.  Additionally, by removing 
groundwater from an aquifer, damage to wetlands will 
occur, which will correspondingly reduce the 
community's ability to store and filter the pollutants that 
typically degrade water quality.

R.5:90.

D. PROCEDURAL STATUS OF CASE AND 

DISPOSITION IN CIRCUIT COURT.

On July 22, 2008 the Lake District commenced this lawsuit 

against the Village in the Walworth County Circuit Court. R.1.  Because 

the lawsuit was filed before the Village began operating Well No. 7, the 

complaint sought "a declaratory judgment pursuant to section 806.04, Wis. 

Stats., that Ordinance No. 2006-3 is valid and that the Village is required to 

comply with it." R.1:5. The case was assigned to the Honorable Robert J. 

Kennedy.

On August 11, 2008 the Village answered the complaint, 

alleging that it has no legal duty to comply with the ordinance because the 

Lake District had "no statutory authority to enact" an ordinance regulating

activities outside of its boundaries, the ordinance "is preempted by state 

law," and the Lake District "lacks statutory authority to enforce ordinances

within the Village" without the Village's consent. R.2:3.
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On February 25, 2009 the Village filed a motion for summary 

judgment seeking dismissal of the case. R.8. Following briefing by the 

parties (R.7,10,11), on April 29, 2009, the trial court issued an oral 

decision, granting the Village's motion.  R.18; App.134.  The trial court 

held that the Lake District had no authority to enact an ordinance governing 

conduct outside its boundaries, and that the ordinance preempts the DNR's 

authority to regulate high capacity wells:

[T]he Court rules that the District's ordinance has no 
effect outside its boundaries; and even if the District had 
the power to enact the ordinance, the District cannot 
require the Village to submit to it.

. . .

Here the ordinance itself . . . conflicts and 
interferes with the DNR powers under Chapter 281 and 
280, as well as various NR regulations. . . .

A lake district action of this type is pre-empted, 
in the opinion of this Court, and also is void, even if not 
pre-empted, because it conflicts with the DNR regulation 
of the public water supply and well regulation. . . .

And therefore, I declare that the ordinance is 
void and unenforceable in this particular case, certainly 
as to the Village of East Troy but I think it's void and 
enforceable, period, even within its own boundaries 
under the circumstances; and that is the way the Court 
rules.

R.18:18,39,43; App.151,172,176.

On May 7, 2009, a Final Judgment and Order was entered by 

the trial court, declaring that "the District's Ordinance is void and 
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unenforceable in that it conflicts with state law, and it is invalid as applied 

to the Village." R.12.  

On August 4, 2009 the Lake District filed a Notice of Appeal,

appealing "from the whole of the final Judgment entered on May 7, 2009."  

R.13.

E. DISPOSITION IN THE COURT OF APPEALS.

On August 25, 2010, the Court of Appeals issued a decision 

affirming the judgment entered in the trial court, holding that:

This case represents the latest chapter in ongoing 
litigation stemming from Well #7. We cite a recently 
released companion case, Lake Beulah Management 

District v. DNR, 2010 WI App 85, ¶14, No. 
2008AP3170, for relevant background information. . . .

In Lake Beulah we held that the DNR had the authority 
to review the public trust implications of Well #7, and 
we remanded to the DNR to reconsider its approval of 
Well #7 in light of evidence suggesting a more adverse 
environmental impact than previously believed.

. . .

The District operates "with the powers of a 
municipal corporation" under Wis. Stat. § 60.77(2), and 
"municipality" in this context is explicitly inclusive of 
lake protection and rehabilitation districts.  Wis. Stat. § 
281.01(6).  Therefore, the District "may pass ordinances 
which, while addressed to local issues, concomitantly 
regulate matters of statewide concern."  See DeRosso, 
200 Wis. 2d at 650. This is to say that the District's 
ordinances are not presumed invalid simply because they 
invoke a matter of statewide concern, such as the drilling 
of high-capacity drinking water wells.  However, the 
long-standing rule is that a municipal ordinance may not 
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conflict with state legislation; otherwise, the ordinance is 
preempted. See Fox v. City of Racine, 225 Wis. 542, 
546, 275 N.W. 513 (1937). . . .

. . .

The circuit court reasoned that, while the 
legislature had not expressly withdrawn the District's 
ability to act, the Ordinance logically conflicted with, 
defeated the purpose of, and violated the spirit of the 
state's delegation of authority in this sphere to the DNR. 
In essence, the court determined that the Ordinance 
violated the second, third, and fourth tests articulated in 
DeRosso.  See DeRosso, 200 Wis. 2d at 651-52.

We agree with the circuit court's conclusion. The 
legislature has explicitly delegated to the DNR the 
authority to permit the construction of certain wells, and 
has directed that such authority be construed liberally.  
See Wis. Stat. §§ 280.11(1), 281.11. . . .

. . .

State law explicitly delegated the authority over 
high-capacity well permits to the DNR, and the 
Ordinance is clearly in direct conflict with that authority. 
Therefore, we hold that the Ordinance is preempted 
under the DeRosso tests and rendered unenforceable. 
Accordingly, we affirm. . . .

2010 WI App 127, ¶¶ 2, 3, 11, 15, 16, 19; App.1.

LEGAL ARGUMENT

I. ORDINANCES ARE PRESUMED VALID.

In attacking the Lake District's ordinance, the Village bears a 

heavy burden.  As this Court has held:

An ordinance is presumed valid and must be liberally 
construed in favor of the municipality.  The party 
challenging the constitutionality of an ordinance bears a 
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heavy burden.  In Wisconsin, an ordinance will be held 
constitutional unless the contrary is shown beyond a 
reasonable doubt, and the ordinance is entitled to every
presumption in favor of its validity.  

Town of Rhine v. Bizzell, 2008 WI 76, ¶ 26, 311 Wis. 2d 1, 20, 751 N.W.2d 

780 (citations omitted).  See also Town of Clearfield v. Cushman, 150 Wis. 

2d 10, 20, 440 N.W.2d 777 (1989) ("An ordinance is presumed valid and 

the burden is on the challenger to prove otherwise.").

II. IF THE DNR DOES NOT HAVE THE AUTHORITY TO 

CONSIDER POTENTIALLY ADVERSE EFFECTS OF WELL 

NO. 7 ON LAKE BEULAH, THE LAKE DISTRICT'S 

ORDINANCE CANNOT CONFLICT WITH THAT NON-

EXISTENT AUTHORITY.

This Court "has frequently stated that a municipality may 

pass ordinances which, while addressed to local issues, concomitantly

regulate matters of statewide concern."  DeRosso Landfill Co. v. City of 

Oak Creek, 200 Wis. 2d 642, 650, 547 N.W.2d 770 (1996) (citations 

omitted).  Such ordinances are valid unless one of the following exceptions 

apply: "(1) the legislature has expressly withdrawn the power of 

municipalities to act; (2) it logically conflicts with state legislation; (3) it 

defeats the purpose of state legislation; or (4) it violates the spirit of state 

legislation."  Id. at 651-52.  "Should any one of these tests be met, the 

municipal ordinance is void."  Id. at 652.  
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None of these exceptions apply in this case if the Village is 

correct that the DNR does not have the authority to consider potentially 

adverse effects of Well No. 7 on Lake Beulah in the DNR permitting 

process.  As to the second, third and fourth exceptions, the Lake District's 

ordinance would not, under those circumstances, conflict with state 

legislation, defeat the purpose of state legislation, or violate the spirit of 

state legislation.  As this Court has held:

As a general rule, additional regulation to that of 
the state law does not constitute a conflict therewith.  
The fact that an ordinance enlarges upon the provisions 
of a statute by requiring more than the statute requires 
creates no conflict therewith, unless the statute limits the 
requirement for all cases to its own prescriptions.

Fox v. City of Racine, 225 Wis. 542, 546, 275 N.W. 513 (1937) (citation 

omitted).  

Sections 281.34 and 281.35, Wis. Stats. -- the statutes which 

regulate high capacity wells -- do no such thing.  As the Court of Appeals 

held in Appeal No. 2008AP3170:

For the remaining wells [those high capacity 
wells with capacities of less than 2,000,000 gpd], Wis. 
Stat. §§ 281.34 and 281.35 are silent as to whether the 
DNR may review or consider the well's potential 
environmental effects.  The only guidance given to the 
DNR is the mandate in § 281.34(2) that "[a]n owner 
shall apply to the department for approval before 
construction" of a well over 10,000 gpd (a high capacity 
well).  The statute gives no specifics on what the 
application entails (except for a $500 fee) or what 
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standards, if any, the DNR may or must use when 
deciding whether to approve or deny permits for wells 
between 100,000 and 2,000,000, such as the well here.

As we eluded to earlier, the Village interprets 
this silence in the presence of a comprehensive scheme 
to regulate high capacity wells as tacitly revoking any 
other authority the DNR might have over other wells, 
including its general authority to protect waters of the 
state.  Well #7 is one of the "other wells."  The Village's 
position goes so far as to argue that Wis. Stat. §§ 281.34
and 281.35 limit the DNR's authority to consider 
anything not specifically listed in that scheme before 
approving a high capacity well permit.  It interprets the 
statutes to prohibit the DNR from enacting any 
regulations that would constrict wells, including Wis. 
Admin. Code ch. NR 812.  As we interpret the Village's 
argument, if taken to its logical conclusion, the DNR 
would be prevented from, for example, requiring permit 
seekers to use certain construction methods when 
building a well, see, e.g., Wis. Admin. Code § NR 
812.11, and preventing permit seekers from placing
waste in a well, see Wis. Admin. Code § NR 812.05.

The public trust doctrine is such an important 
and integral part of this state's constitution that, before 
we can accept the Village's argument, there should be 
some evidence that the legislature intended by these 
statutes to render nugatory the more general statutes 
bestowing the DNR with the general duty to manage the 
public trust doctrine.  Outside of what the Village 
considers to be the plain intent of the statutes, the only 
evidence of legislative intent is that, in 2007, the 
legislature rejected an advisory committee's 
recommendation to amend Wis. Stat. § 281.34 by adding 
to the list of enumerated circumstances always requiring
the DNR to conduct a formal environmental review.  
The immediate response to the Village's argument is that 
the legislature's actions after this permit was issued do 
not affect our analysis of the statutes and legislative 
history that existed at that time.  And we have not found 
any legislative history suggesting that 2003 Wis. Act 
310 was meant to revoke the DNR's general authority.  
But the more measured response is that the rejection of 
the advisory committee's suggesting proves nothing.  
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The action of rejecting the idea of requiring formal 
environmental review in every instance gives us no 
guidance as to whether the DNR could investigate a 
middling well at its discretion.  We conclude that there is 
no evidence that the legislature intended to revoke the 
general grant of authority to the DNR regarding these 
other wells.

2010 WI App. 85, ¶¶ 23-25; App.24-26 (emphasis in original).  

Accordingly, the fact that the Lake District's ordinance enlarges upon the 

provisions of sections 281.34 and 281.35, Wis. Stats., which are silent as to 

whether the DNR may consider potentially adverse effects of a well with a 

capacity of less than 2 million gpd on navigable waters, creates no conflict 

therewith, as those statutes do not limit the requirement for all cases to their 

own prescriptions.

As to the first exception, that the legislature has expressly 

withdrawn the power of municipalities to act, that has not occurred either.  

Section 59.70(6)(e), Wis. Stats., upon which the Village relies, provides as 

follows:

No municipality may enact or enforce an 
ordinance regulating matters covered by ch. 280 or by
department rules under ch. 280.

High capacity wells and, more particularly, their potentially

adverse effects on navigable waters, are not regulated by chapter 280.  
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These wells, as the Village concedes, are regulated by sections 281.34 and 

281.35, Wis. Stats. In the Village's words:

The legislature granted DNR authority to 
regulate high capacity wells through a comprehensive 
and graduated statutory framework in Wis. Stat. §§ 
281.34 and 281.35.12

In fact, not only has the legislature not expressly withdrawn 

the power of the DNR to consider the potentially adverse effects of a high 

capacity well within a capacity of less than 2 million gpd on navigable 

waters, it has expressly empowered lake districts to regulate this subject.  

Section 281.11, Wis. Stats., provides, in part, as follows:  

The department shall serve as the central unit of 
state government to protect, maintain and improve the 
quality and management of the waters of the state, 
ground and surface, public and private. . . .  In order to 
achieve the policy objectives of this subchapter, it is the 
express policy of the state to mobilize governmental 
effort and resources at all levels, state, federal and local,
allocating such effort and resources to accomplish the 
greatest result for the people of the state as a whole. . . . 
(emphasis added).

Section 33.001, Wis. Stats., provides, in part, as follows:

(1)  The legislature finds environmental values, 
wildlife, public rights in navigable waters, and the public 
welfare are threatened by the deterioration of public 
lakes; that the protection and rehabilitation of the public 
inland lakes of this state are in the best interest of the 
citizens of this state; . . . that lakes form an important 
basis of the state's recreational industry; that the 

  
12 Petition for Review and Appendix of the Village of East Troy in Appeal No. 

2008AP3170 at 12.
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increasing recreational usage of the waters of this state 
justifies state action to enhance and restore the potential 
of our inland lakes to satisfy the needs of the citizenry; 
and that the positive public duty of this state as trustee of 
waters requires affirmative steps to protect and enhance 
this resource and protect environmental values.

(2)  In accordance with sub. (1), the legislature 
declares all the following:

(a) It is necessary to embark upon a program of 
lake protection and rehabilitation, to authorize a 

conjunctive state and local program of lake protection 
and rehabilitation to fulfill the positive duty of the state 
as trustee of navigable waters, and protect environmental
values. . . . (emphasis added).

Section 33.21, Wis. Stats., provides that lake districts "may be 

created for the purpose of undertaking a program of lake protection and 

rehabilitation of a lake or parts thereof within the district."  Section 

33.22(1), Wis. Stats., sets forth the virtually unlimited powers of a lake 

district:

Any district organized under this chapter may 
select a name for the district, sue and be sued, make 
contracts, accept gifts, purchase, lease, devise or 
otherwise acquire, hold, maintain or dispose of property, 
disburse money, contract debt and do any other acts 

necessary to carry out a program of lake protection and 

rehabilitation. . . . (emphasis added).

As this Court has stated, "the word any means any."  Tempelis 

v. Aetna Cas. & Surety Co., 169 Wis. 2d 1, 11, 485 N.W.2d 217 (1992).

Lake districts "are a significant component of Chapter 33's 

manifold approach to addressing legislature's inland lakes objectives."  
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Donaldson v. Board of Comm'rs of Rock-Koshkonong Lake Dist., 2004 WI 

67, ¶ 22, 272 Wis. 2d 146, 161, 680 N.W.2d 762.  The above cited

"provisions governing the creation and activities of lake districts are 

designed to enable these special purpose districts to coexist among more 

traditional local governmental units."  Id.

Additionally, section 33.15(4), expressly grants lake districts 

the power to perform "work in the lake or its watershed which will protect 

or enhance the opportunities for public enjoyment of the lake."  (emphasis 

added).  A lake's watershed generally "extends well beyond the established 

boundary of the Lake District," see Donaldson, 2004 WI 67, ¶ 10, 272 Wis. 

2d at 156, which is true of the Lake Beulah watershed.  R.5:74.

Accordingly, if the Village is correct that the DNR does not 

have the authority to consider potentially adverse effects of Well No. 7 on 

Lake Beulah, the Lake District's ordinance does not conflict with, nor is it

preempted by, state legislation.  The Village cannot have it both ways.

III. THE VILLAGE'S ARGUMENT ON EXTRATERRITORIAL 

POWERS IS WITHOUT MERIT.

The Village argues that the Lake District's ordinance is 

invalid for an additional reason beyond preemption, and that is that it 

attempts to regulate extraterritorial conduct.  In support of its argument, the 
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Village relies upon Safe Way Motor Coach Co. v. City of Two Rivers, 256 

Wis. 35, 39 N.W.2d 847 (1949), which holds that a municipality's 

"jurisdiction and authority is limited to the territory within its boundaries."  

Id. at 43.  

In Safe Way and other cases similarly holding, the 

municipalities were not seeking to regulate conduct occurring outside their 

boundaries where that conduct was causing harm within their boundaries, 

like in this case.  Those cases are far different factually than this case.  

Here, the conduct, i.e., the operation of Well No. 7, is physically located 

outside of the boundaries of the Lake District, but the harm caused by that 

conduct, i.e., the damage to Lake Beulah, is located within the boundaries 

of the Lake District.

It would border on the ridiculous if a municipality could not 

regulate conduct occurring outside its boundaries where that conduct is 

causing harm within its boundaries.  Consider the following examples:

• A municipality has a "no deer hunting" 
ordinance in effect.  Can a person stand on the 
border of the municipality and shoot bullets into 
the municipality, striking a deer located within 
the municipality's boundaries?  Is a municipality 
prohibited from regulating that conduct?

• A municipality has an "anti-pollution" ordinance 
in effect.  Can a business located on the border 
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of the municipality dump waste into a river 
flowing into a lake located within the 
municipality, thereby polluting the lake? Is a 
municipality prohibited from regulating that 
conduct?

Unless a lake district can regulate conduct occurring outside 

its boundaries, where the conduct causes harm to navigable waters located 

within its boundaries, the legislative goal of protecting public inland lakes 

will be thwarted.  That is why the legislature expressly granted such power 

to lake districts.  Section 33.15(4), Wis. Stats., expressly authorizes lake 

districts to implement a program of lake protection and rehabilitation 

"consist[ing] of any work in the lake or its watershed which will protect or 

enhance the opportunities for public enjoyment of the lake."  (emphasis 

added)

IV. THE VILLAGE'S ARGUMENT THAT THE LAKE DISTRICT 

NEEDED THE VILLAGE'S CONSENT TO ENACT THE

ORDINANCE IS SIMILARLY WITHOUT MERIT.

Finally, the Village argues that a lake district has no power to 

enact an ordinance without the consent of an affected incorporated

municipality, citing section 33.22(4), Wis. Stats., which provides as 

follows:

Districts shall not exercise the town sanitary 
district powers authorized under sub. (3) within the 
boundaries of an incorporated municipality unless the 
governing body of the municipality consents. . . .
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The obvious response to the Village's argument is that the 

Lake District did not enact the ordinance under its powers as a town 

sanitary district, but did so under its powers as a lake district.  As such, 

section 33.22(4), Wis. Stats., has no relevance to the facts of this case.  Had 

the legislature wanted the provisions of section 33.22(4), Wis. Stats., to 

apply equally to lake districts, it would have said so.

CONCLUSION

The Village talks out of both sides of its mouth.  In Appeal 

No. 2008AP3170, it argues that the DNR has no authority to consider the 

potentially adverse effects of Well No. 7 on Lake Beulah, because the 

legislature has not granted it that authority.  Conversely, in this case, the 

Village argues that the Lake District has no authority to consider the 

potentially adverse effects of Well No. 7 on Lake Beulah, because its 

authority to do so, if it had such authority in the first instance, has been 

preempted by state legislation.

If the DNR does not have the authority to consider the 

potentially adverse effects of Well No. 7 on Lake Beulah, as the Village 

argues, then the Lake District's ordinance does not, by definition, conflict 

with the DNR's authority, as that authority is non-existent.  In that case, the 
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ordinance is valid, does not conflict with state legislation, is not preempted, 

and appropriately regulates conduct occurring outside the Lake District's 

boundaries because that conduct is causing harm to a lake within its 

boundaries.

Accordingly, if this Court reverses the Court of Appeals' 

decision in 2008AP3170, it should likewise reverse the Court of Appeals' 

decision in this case.

Dated this 6th day of December, 2010.

O'NEIL, CANNON, HOLLMAN, 
DEJONG & LAING S.C.
Attorneys for Plaintiff-Appellant-
Petitioner

By:
Dean P. Laing
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(414) 276-5000
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STATEMENT OF ISSUES

1. Does a special purpose lake district have extraterritorial powers 

that allow it to enact an ordinance that applies outside of the 

District’s boundaries and prohibits the Village of East Troy 

from constructing and operating a municipal well within the 

Village?

Answered by the Circuit Court: No. The Circuit Court stated:

And therefore in my opinion on this issue the Court rules that the 
District ordinance has no effect outside its boundaries and even 
if the District had the power to enact the ordinance the District 
cannot require the Village to submit to it.  

Circuit Court decision at 18; R-App. 18. 

Answered by the Court of Appeals:  The Court of Appeals did not 
decide this issue because it determined that the District’s Ordinance 
was preempted by state law, and that issue was dispositive.  Court of 
Appeals Decision ¶10 n. 4; R-App. 50.

2. Is the District’s Ordinance preempted by state law when the 

Ordinance prohibits the Village from utilizing the high capacity 

well approval issued by DNR pursuant to the standards created 

by the Legislature?

Answered by the Circuit Court: Yes. The Circuit Court stated:

[T]he ordinance itself conflicts and interferes with the DNR 
powers under Chapter 281 and 280 as well as various NR 
regulations.  If allowed to stand and apply to the Village it will 
totally vitiate the DNR actions in regard to Chapter 280 and 281 
reference well No. 7 and the Village’s, that is, the public’s water 
supply.

Circuit Court decision at 39; R-App. 39.
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Answered by the Court of Appeals: Yes. The Court of Appeals 
agreed that the District’s Ordinance prevented the Village from 
using the approval DNR granted for Well #7 and therefore presented 
a direct conflict with state law. 

Court of Appeals Decision ¶16, R-App. 53.
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INTRODUCTION

This case arises out of the ongoing efforts of the Lake Beulah 

Management District (District) to prevent the Village of East Troy (Village) 

from utilizing a municipal well (Well #7) that is needed to provide an 

adequate public water supply to its residents.  The Department of Natural 

Resources (DNR) approved Well #7 in 2005; and in 2006, the District 

enacted an ordinance (Ordinance) that purported to prohibit the use of Well 

#7.  In so doing, the District claims it has extraterritorial power to enact an 

ordinance that extends outside of District boundaries and into the Village,

and that it can prohibit the use of Well #7 notwithstanding DNR approval 

of that well. For the District’s Ordinance to stand, the District must prevail 

on two independent questions. 

The first is a question of authority: Does a special purpose district 

have the authority to enact an extraterritorial ordinance that applies in an 

incorporated village absent express legislative authority to do so? The 

answer to this question is straightforward. No municipality, not even a 

general purpose home rule municipality, has any extraterritorial powers 

absent authority expressly granted by the Legislature, and no express 

extraterritorial authority has been granted to lake districts.  Indeed, the only 



4

ordinance authority granted to lake districts provides that an ordinance 

cannot be enforced in a city or village absent consent from the city or 

village, and no consent was obtained in this case. 

The second question is one of preemption. Assuming there was 

authority in the first instance, may a lake district enact an ordinance that 

prohibits a village from utilizing a high capacity well approval issued by 

DNR? The answer to this question is more complex, but ultimately no less 

clear. Where the Legislature has established a detailed statutory framework 

for the permitting of high capacity wells, as is the case here, a local 

government cannot disregard that framework and prohibit what the DNR 

has expressly authorized.  

The circuit court overturned the Ordinance on both authority and 

preemption grounds. The Court of Appeals overturned the Ordinance on 

preemption grounds and did not reach the question of the District’s 

authority.  Nevertheless, for the District to prevail, it must have the 

authority to enact the Ordinance in the first instance, and the Ordinance 

must not conflict with state law.  (Because both questions are at issue in 

this case, like the circuit court, the Village will first address the threshold 
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question of the District’s authority and then turn to the preemption 

analysis.)

The District attempts to sidestep both questions by an assertion that 

“surely some governmental entity must have the authority to regulate high 

capacity wells.”  Dist. Br. at 8.  The District’s assertion is not a substitute 

for legal analysis.

First, conflict or no conflict, the District must have the authority to 

enact the Ordinance in the first instance.  Extraterritorial ordinance 

authority does not automatically spring to life based on a misperception that 

DNR’s authority is inadequate. Wanting authority is not the same as 

having authority and the District has no extraterritorial authority.  The 

District’s argument also ignores the fact that DNR does have authority to 

address impacts from certain high capacity wells through its permitting 

program and that DNR also has authority to address other impacts from 

high capacity wells through other statutory and common law actions.

Second, the District’s assertion that its Ordinance does not conflict 

with state law because the Ordinance is merely filling in “gaps” in the 

DNR’s permitting framework is simply incorrect.  Where the Legislature 

has made careful choices on which wells to regulate through permits and 
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the extent of environmental review for those wells, municipal governments

may not make contrary choices. Similarly, municipal governments cannot

prohibit an activity that the DNR has approved.  The District disagrees with 

that legislative framework and those standards, and has chosen to prohibit 

the well which the DNR has expressly authorized. That is a direct conflict.

The decision of the circuit court and Court of Appeals to overturn 

the District’s Ordinance should be affirmed.  The District lacks authority to 

enact the Ordinance in the first instance, and the Ordinance directly 

conflicts with state law.

STATEMENT OF THE CASE

The Village's Siting Of Well #7

The Village began the well siting process in 2000 for Well #7 to 

provide an adequate water supply to the Village.  R.6:1, ¶2.1

1 R.__ citations are to the record in the Court of Appeals in this case.  R-App. ___
citations are references to the Respondent Village’s Appendix.

The Well #7 

site was annexed into the Village in August 2003.  R.6:1, ¶4.  The 

Wisconsin Department of Natural Resources issued permits in the form of 

an “approval” for Well #7 on two occasions – in 2003 and 2005.  (2003 

Approval and 2005 Approval). R.5:6-8, 10-11; R-App. 66-70.  The 2003 

Approval was upheld by an administrative law judge and the Walworth 
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County Circuit Court in Case Nos. 04-CV-683 and 04-CV-687, and the 

ensuing appeal was dismissed.  The 2005 Approval was upheld by the 

Walworth County Circuit Court on September 20, 2008, but was reversed 

on appeal.  This Court accepted review and that case is now pending before 

this Court. See Lake Beulah Management District v. DNR, Appeal No. 

2008AP3170. 

Well #7 is located in the Village in an area known as the Lake Bluff 

Subdivision.  R.6:1, ¶3.  Construction on Well #7 began in 2006 and it 

became operational on August 1, 2008.  R.6:1, ¶5.  Well #7 has been 

pumping since that time.

The Lake Beulah Management District Ordinance

The Lake Beulah Management District is a Lake District.  It is a 

special purpose district governed by the provisions of Wis. Stat. ch. 33.

Like many lake districts, the Lake Beulah Management District started out 

as a Town Sanitary District.  R.5:44.  On October 16, 1995, the Town of 

East Troy converted the Sanitary District into the Lake Beulah 

Management District.  R.5:44-46.  There is no dispute that the Lake Bluff 

Subdivision in which Well #7 is located is outside of the boundaries of the 

Lake District. See District Map at R.5:50; R-App. 63.



8

On December 11, 2006, the District adopted Ordinance No. 2006-03

(Ordinance) which purported to grant itself regulatory authority over Well 

#7.  The Ordinance requires a permit for any person diverting or 

transferring groundwater out of the “Lake Beulah Groundwater Basin,” also

known as the “Hydrologic Basin.” Ordinance § 1.A; R.5:63-67; R-

App. 55-62. The Ordinance establishes its own permitting standards and 

certain de minimis thresholds.  Although Well #7 is outside of the District 

boundaries, it is located within with the District's self-designated 

“Hydrologic Basin.” See Basin Boundary Map, R.5:74; R-App. 64.

In addition to the Ordinance’s permit requirement, Ordinance 

§ 4.C.8.a. also provides a prohibition on wells within the Hydrologic Basin

that result in a diversion of water out of the Hydrologic Basin:

No proposed use, diversion or transfer shall be permitted unless a volume 
of water equal to at least 95% of the water actually diverted or 
transferred is returned to the Hydrologic Basin at the location(s) where 
the adverse effects of the proposed use, action, diversion or transfer will 
be mitigated. 

R-App. 60.  Municipal water used by the residents of the Village for 

domestic purposes is treated by the Village's wastewater treatment plant 

pursuant to a separate DNR permit.  R.6:2, ¶6.  The treatment plant 

discharges to Honey Creek which is outside of the “Hydrologic Basin.” As

a result, 95% of the water removed by Well #7 would not be returned to the 
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basin as defined by the Ordinance.  R.6:2, ¶6.  Thus, there is no dispute that 

the operation of Well #7 is prohibited under the Ordinance.

Procedural History

Following passage of the Ordinance, the Village wrote to the District 

on December 19, 2006, stating that the District did not have the authority to 

enact such an Ordinance and that the Village did not consent to the 

Ordinance.  R.5:76.  When the District inquired whether the Village would 

comply with the Ordinance, the Village responded by again asking for the 

legal authority under which the District purported to act.  The District 

refused to provide an answer to that inquiry.  R.5:78-85.  Instead, the 

District commenced a declaratory judgment action in Walworth County 

Circuit Court seeking a declaration to uphold its Ordinance.  R.1.

Subsequently, on December 18, 2008, DNR wrote to the Village and 

District advising that the Ordinance was preempted by state laws.  R.5:96;

R-App. 65.

The Village moved for summary judgment, which was granted by 

the circuit court on May 7, 2009.  R.12; R-App. 1-45. The circuit court 

began its analysis by determining that the District had no authority to enact 

an ordinance that was to have effect within the Village:



10

And therefore in my opinion on this issue the Court rules that the District 
ordinance has no effect outside its boundaries and even if the District had 
the power to enact the ordinance the District cannot require the Village to 
submit to it.

Circuit Court decision at 18; R-App. 18. As an additional ground, the 

circuit court held that the District’s Ordinance conflicted with state law:

[T]he ordinance itself conflicts and interferes with the DNR powers 
under Chapter 281 and 280 as well as various NR regulations.  If allowed 
to stand and apply to the Village it will totally vitiate the DNR actions in 
regard to Chapter 280 and 281 reference well No. 7 and the Village’s, 
that is, the public’s water supply.

Circuit Court decision at 39; R-App. 39.

The Court of Appeals upheld the circuit court’s decision in its

Decision and Order of August 25, 2010 but confined its analysis to the 

question of preemption.  The Court of Appeals held that the Ordinance 

presented a direct conflict with state law stating, “the Ordinance casts the 

District and the DNR as ‘locomotives on a collision course,’ in direct 

conflict with one another.” Decision at ¶16; R-App. 53.

STANDARD OF REVIEW

This case was decided by the circuit court on summary judgment.  

The rules for granting summary judgment are well established.  A court 

must grant summary judgment when there is no genuine issue of material 

fact and a party is entitled to a judgment as a matter of law.  Wis. Stat. 

§ 802.08(2). Diamondback Funding, LLC v. Chili's of Wis., Inc., 2004 WI 
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App 161, ¶6, 276 Wis. 2d 81, 687 N.W.2d 89.  In this case, the material 

facts are undisputed and the issues are issues of law that should be resolved 

on summary judgment. 

While it is true that a court ordinarily affords an ordinance a 

presumption validity, that presumption is rebuttable.2

ARGUMENT

The Court’s function 

is “determining whether legislative action under the power delegated to the 

municipality passed the boundaries of its limitations or exceeded the 

boundaries of reason.”  Sluggy’s Lake Front Inn, Inc. v. Town of 

Delavan,125 Wis. 2d 199, 202, 372 N.W.2d 174 (Ct. App. 1985).  For the 

reasons, set forth below, the District’s Ordinance surpassed its 

“boundaries” both legally and physically. 

In order for the District’s Ordinance to be upheld, the District must 

have the authority to enact it in the first instance, and it must not conflict 

with state law.  The Ordinance fails on both counts. The District’s 

authority is lacking for two independent reasons: (1) the District has no 

extraterritorial power and (2) the District’s only ordinance authority 

2 The District cites Town of Rhine v. Bizzell, 2008 WI 76, ¶26, 311 Wis. 2d 1, 20, 751 
N.W.2d 780 for the proposition that  “an ordinance will be held constitutional unless the 
contrary is shown beyond a reasonable doubt”  Dist. Br. at 17-18. Bizzell is inapposite.  
This case does not raise a constitutional challenge to the Ordinance, it raises a question of 
whether the District has authority to enact it and whether it is preempted by state law. 
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prohibits enforcement of ordinances within the Village absent the Village’s 

consent. This alone requires affirmance of the Court of Appeals’ decision. 

But there is more. The Ordinance is also preempted by and in 

conflict with state law, because it directly prohibits what the state has

authorized and approved through the legislative framework for granting 

high capacity well permits.  Accordingly, the decision of the circuit court 

and Court of Appeals to overturn the District’s Ordinance should be 

affirmed both on the grounds that the District lacked authority to enact it 

and that it is in conflict with state law.

I. THE ORDINANCE IS INVALID BECAUSE THE DISTRICT

HAS NO EXTRATERRITORIAL AUTHORITY.

There is no dispute that the District’s Ordinance attempts to regulate 

(and indeed prohibit) activity outside of the District’s boundaries.  The

District claims that it has “virtually unlimited powers” and therefore can 

regulate activities outside its borders. Dist. Br. at 23.  Such an assertion is 

patently false.  The District has no authority to regulate activity in the 

Village and on this basis alone the Ordinance is invalid.

A. Local Governments Only Have The Authority 

Delegated By The Legislature.

It is well established that local units of government, no less than 
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state agencies, are creatures of the Legislature and have only those powers 

granted to them. Schroeder v. City of Clintonville, 90 Wis. 2d 457, 464-65,

280 N.W.2d 166 (1979) (“Cities are creatures of the legislature and have 

only such powers as are expressly granted to them and such others as are 

necessary to implement the powers expressly granted.”); Scharping v. 

Johnson, 32 Wis. 2d 383, 388, 145 N.W.2d 691 (1966) (“The creation of 

municipal corporation is peculiarly within the province of the legislature. 

A unit of local government is a creature of the legislature.”)

Lake districts are special purpose districts created under Wis. Stat. 

ch. 33. Special purpose districts, as their name implies, are created for 

specific limited purposes and they have “only the powers set forth” by 

statute. Haug v. Wallace Lake Sanitary Dist., 130 Wis. 2d 347, 351, 387 

N.W.2d 133 (Ct. App. 1986). Lake district powers were “designed to 

enable these special purpose districts to coexist among more traditional 

local governmental units.” Donaldson v. Board of Comm’rs of Rock-

Koshkonong Lake Dist., 2004 WI 67, ¶22, 272 Wis. 2d 146, 680 N.W.2d 

762.
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B. No Local Government Has Extraterritorial Authority 

Absent Express Statutory Authorization.

There is no dispute that a local government's “jurisdiction and 

authority is limited to the territory within its boundaries.” Safe Way Motor 

Coach Co. v. City of Two Rivers, 256 Wis. 35, 43, 39 N.W.2d 847 (1949).

Safe Way was cited with approval in Wis. Env’tl. Decade, Inc. v. DNR, 85

Wis. 2d 518, 539, n.8, 271 N.W.2d 69 (1978) (“This is not to imply that the 

jurisdiction and authority of a city is not limited to the territory within its 

boundaries.  It is.  Safe Way Motor Coach v. Two Rivers, 256 Wis. 35, 39 

N.W.2d 847 (1949).  Its ordinances have no extra-territorial effect.

Cegelski v. Green Bay, 231 Wis. 89, 285 N.W. 343 (1939).”)  (Emphasis 

added).

The only exception to the rule that municipal jurisdiction is limited 

to the territory within its boundaries is where the Legislature has expressly

granted extraterritorial power to municipalities.  Such powers have been 

rarely granted and even then only under limited conditions.  The sole 

statutory exceptions to the rule against extraterritorial powers are the 

following:

 Wis. Stat. § 62.23(7a)(a) – Extraterritorial zoning. This 
section allows cities and villages to zone unincorporated areas 
within 3 miles of a city or 1-1/2 miles of a village in accordance 
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with statutory procedures and standards including input from 
impacted towns.

 Wis. Stat. §§ 236.02(5) and 236.10(1) – Extraterritorial plat 

approval. This section allows cities and villages to have plat 
approval authority within 3 miles of a city and within 1-1/2 miles 

of a village.

Wis. Stat. § 66.0415 – Extraterritorial nuisance authority.
Subsection (1) allows cities and villages to license or prohibit,
“any industry, thing or place where any nauseous, offensive or 
unwholesome business is carried on” within 4 miles of a city or 
village under § 66.0415(1).  

Subsection (2) allows cities and villages to enact “reasonable 
regulations governing areas where refuse, rubbish, ashes or 
garbage are dumped or accumulated in a town” within 1 mile of 
the city or village limits with approval of the affected Town 
Board.

A similar provision directed at the regulation of smoke within 1 
mile of a city or village, is found at Wis. Stat. § 254.57.

 Wis. Stat. § 30.745(1) – Jurisdiction over navigation aids.

This section allows cities, villages and towns to control certain 
navigation aids adjacent to the municipality and outward for a 
distance of 1/2 mile.

 Wis. Stat. § 114.136 – Regulation of building heights by 
airports.  This section allows cities, villages, counties and towns

who own airports to regulate building height within 3 miles of the 

airport site.

These are the exceptions that prove the rule. Unless a local unit of 

government falls within these express provisions, there is no extraterritorial

power. Because none of these exceptions apply to special purpose lake 
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districts, the District has no extraterritorial power. That should be the end 

of the inquiry.

While the lack of coverage under these exceptions is dispositive on

the invalidity of the Ordinance, the scope of these exceptions is also 

instructive in two other respects. First, these statutes limit the geographic 

reach of extraterritorial powers (usually to 3 miles or less) and limit the 

scope of those powers to specific issues such as zoning, plat approval or 

building height.  Municipalities are not free to create their own 

extraterritorial concepts and boundaries such as the “Lake Beulah

Groundwater Basin.”  When extraterritorial power is granted, it is carefully 

circumscribed by the Legislature.

Second, express authorization for the exercise of extraterritorial 

authority is required even for cities and villages which have far broader 

authority than special purpose districts. Cities and villages have 

constitutional home rule powers under article XI, section 3 of the 

Wisconsin Constitution.
3

3 This section provides, " (1) Cities and villages organized pursuant to state law may 
determine their local affairs and government, subject only to this constitution and to such 
enactments of the legislature of statewide concern as with uniformity shall affect every 
city or every village.  The method of such determination shall be prescribed by the 
legislature."

See State ex rel. Michalek v. LeGrand, 77 Wis. 
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2d 520, 526, 253 N.W.2d 505 (1977). In addition, cities and villages have 

also been given broad statutory police powers by the Legislature,

sometimes referred to as “statutory home rule.” See, e.g., Helgeland v. 

Wisconsin Muns., 2008 WI 9, ¶67, 307 Wis. 2d 1, 745 N.W.2d 1. For 

example, the statutes give to cities, “the largest measure of self-government 

compatible with the constitution and general law” which powers are 

“limited only by express language.” See Wis. Stat. §§ 62.04, 62.11(5).4

There is no dispute in this case about whether the District has been 

granted express authority to exercise extraterritorial jurisdiction. It has not.  

In the absence of such express authorization, the Ordinance is invalid.

If 

cities and villages with the broadest powers under the constitution and the 

law still require express statutory authorization to exercise extraterritorial 

jurisdiction, certainly special purpose districts require no less.

C. The District’s Assertion Of Extraterritorial 

Zoning Authority Is Baseless.

The District’s position is that unlike any other local unit of 

government, the District has extraterritorial zoning authority without 

express statutory authorization and without any statutory limitations.  Its 

two pages of argument on this key issue is baseless. (Dist. Br. at 24-26)

4 Similar provisions exist for Villages.  See Wis. Stat. § 61.34(1), (5).
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 1. There is No Basis to Ignore the Well-Established 

Law Limiting the Extent of Local Jurisdiction.

The District claims the rule limiting local jurisdiction and authority 

to municipal boundaries that was articulated in Safe Way, Cegelski, and 

Wis. Env’tl. Decade, can be ignored because those cases are factually 

distinguishable from this case.  The District asserts the local units of 

government in those cases were “not seeking to regulate conduct occurring 

outside their boundaries where that conduct was causing harm within their 

boundaries.” Dist. Br. at 25. Such a factual distinction is irrelevant and 

does not change the basic proposition that municipal authority is limited to 

its jurisdictional boundaries. Indeed, an express grant of extraterritorial 

power has always been necessary if a local government wants to do what 

the District is claiming to do here – regulate conduct outside of its 

boundaries to prevent alleged harm within its boundaries. For example, the

purpose of extraterritorial zoning and plat approval has always included 

protection of land within the municipality from conflicting uses on the 

outside of its border.
5

5 See Marygold Melli and Robert Devoy, Extraterritorial Planning and Urban Growth,
1959 Wis. L. Rev. 55, 56.  (“The purpose of extraterritorial control is two-fold: (1) it 
helps municipalities to form the development of area which will probably be annexed; (2) 
it helps municipalities to protect land use near corporate limits from conflicting uses 
outside the limits.”)



19

In essence, the District’s argument is that extraterritorial powers can

exist in the absence of an express grant of authority.  The District cites no 

authority for this proposition and there is none. Instead, the District merely 

asserts that it would be “ridiculous if a municipality could not regulate 

[such conduct].”  Id.

Wanting authority is not a good faith basis for asserting authority.  

The Legislature has determined when extraterritorial regulatory authority 

should apply and under what conditions.  Local units of government do not 

have the ability to unilaterally decide to extend their jurisdiction and 

powers. Those are decisions for the Legislature. See, e.g., Rice v. City of 

Oshkosh, 148 Wis. 2d 78, 91, 435 N.W.2d 252 (1989).  (“The League also 

argues it is good public policy to allow cities to regulate the public 

improvements of extraterritorial plats.  Public policy as to what 

governmental unit or units should be authorized to establish . . . is a matter 

for the legislature.”)

Abiding by jurisdictional limits is not ridiculous, despite the 

District’s assertion to the contrary. When an action outside municipal 

boundaries occurs that results in damage or injury within the municipality, 

the municipality has various remedies including the following: (1) If there
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is express extraterritorial power, it can exercise that authority; (2) If there 

are damages from such an activity, the municipality or its residents may 

pursue a civil action for damage, or (3) If the matter is a violation of state 

law, then there can be enforcement under state law. What the municipality 

does not have is the ability to grant itself extraterritorial power it has not 

been granted by the Legislature.

The District’s assertion that local units of government are able to

exert extraterritorial powers whenever and wherever they chose is not only 

contrary to well established law, it is an invitation to jurisdictional chaos

between local governments.  There is no basis in law or policy for such a 

result.

2. Wis. Stat. § 33.15(4) Does Not Grant

Extraterritorial Powers to Lake Districts.

The District next argues that, “section 33.15(4) expressly grants lake 

districts the power to perform ‘work in the lake or its watershed which will 

protect or enhance the opportunities for public enjoyment of the lake.’” 

(Emphasis in original) (Dist. Br. at 24).  The District raised this argument 

for the first time in its Court of Appeals reply brief.
6

6 See R.10, Plaintiffs’ Brief in Opposition to Defendant’s Motion for Summary 
Judgment, in which no reference to § 33.15(4) was provided.  Compare, the District’s 

Accordingly, it has 
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waived this argument by not raising it before the circuit court, and by 

raising it for the first time in a reply brief. Kolupar v. Wilde Pontiac 

Cadillac, Inc., 2007 WI 98, ¶23, 303 Wis. 2d 258, 735 N.W.2d 93.

(“Generally, arguments raised for the first time on appeal are deemed 

waived.”); Bilda v. County of Milwaukee, 2006 WI App 57, ¶20 n.7, 292 

Wis. 2d 212, 713 N.W.2d 661 (“It is a well-established rule that we do not 

consider arguments raised for the first time in a reply brief.”)7

Regardless, the District's interpretation of Wis. Stat. § 33.15(4) is 

patently false.  First, §§ 33.11 to 33.18 make up Subchapter III of Chapter 

33, which governs “Lake Protection and Rehabilitation Projects.”

Subchapter III applies only to a proposed activity by a lake district that 

involves an application for state aids or an application for a permit under 

Wis. Stat. Chapter 30.  Wis. Stat. § 33.12 defines the scope of Subchapter 

III and states as follows:

33.12 Scope. Any proposed activity by a district which does not 

involve an application for state aids or an application for a ch. 30 

permit is exempt from subch III. If a proposed activity by a district 
involves an application for state aids subch III applies. If a proposed 
activity by a district involves an application for a ch. 30 permit, subch 
III. shall apply only if the department determines that the activity 

Appeal Brief in which no reference to § 33.15(4) was provided, with District’s Appeals 
Reply Brief at 4-6, in which the argument first appeared.
7 The Village moved to strike this new argument in the Court of Appeals.  The Court of 
Appeals denied the motion, but it did so on the grounds that it was not necessary to reach 
the authority question given its ruling on preemption. Decision ¶9 n. 4.
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requiring the permit is an integral part of a lake rehabilitation project.
(Emphasis added).

The District's enactment of the Ordinance did not involve an application for 

state aids or an application for a Chapter 30 permit.  Therefore Subchapter 

III in general, and § 33.15(4) in particular, is irrelevant to this case.

Second, projects governed by Subchapter III, are different from 

regulatory programs such as the Ordinance at issue here.  The term 

“project” is defined in Wis. Stat. § 33.01(7) as “activities or works such as 

are described in s. 33.15(4) which are subject to the procedures of subch. 

III.” The provisions of Section 33.15(4) state, “(4) Implementation work

may consist of any work in the lake or its watershed which will protect or 

enhance the opportunities for public enjoyment of the lake.” (Emphasis 

added).

There is a fundamental distinction in municipal law between the 

authority to engage in “public works” or projects and the authority to 

regulate.  Public works typically involve contracts for specific tasks and are 

often subject to public bidding and other requirements.
8

8 See Wis. Stat. § 59.52(29) for counties; § 60.47(1) for towns; § 61.54 for villages; 
§ 62.15 for cities and § 66.0901 for general provisions regarding municipal public works 
and contracts.

The same is true 
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for lake districts.9

In short, § 33.15 provides no basis for an extraterritorial ordinance.  

It is not an express grant of extraterritorial authority.

An ordinance is not a public work. 

 3. The General Powers in Wis. Stat. § 33.22(1) Do Not 

Grant Extraterritorial Powers to Lake Districts.

The District states in an earlier portion of its brief that it has 

“virtually unlimited powers” under Wis. Stat. § 33.22(1) and it suggests 

that those powers necessarily include extraterritorial powers.  The District 

is wrong for several reasons. 

First, Wis. Stat. §33.22(1), says nothing about extraterritorial 

powers. This section provides in its entirety as follows:

(1) Any district organized under this chapter may select a name for the 
district, sue and be sued, make contracts, accept gifts, purchase, lease, 
devise or otherwise acquire, hold, maintain or dispose of property, 
disburse money, contract debt and do any other acts necessary to carry 
out a program of lake protection and rehabilitation. All contracts in 
excess of $2,500 for the performance of any work or the purchase of any 
materials shall be let by the commissioners to the lowest responsible 
bidder in the manner they prescribe.

There is no express grant of extraterritorial power.

Second, the limited scope of lake district powers under this section 

is also emphasized in the legislative history.  The Legislative Council 

9 See Wis. Stat. § 33.22(1) that notes “contracts in excess of $2,500 for the 

performance of any work or the purchase of any materials shall be let by the 
commissioners to the lowest responsible bidder in the manner they prescribe. (Emphasis 
added).



24

explicitly noted in the 1973 drafting notes to Wis. Stat. § 33.22(1) , that this 

section “[s]ets out the general powers of the district.  Since the district will 

have only these powers specifically granted, a full enumeration is 

necessary.” (Emphasis added.)  1973 Wis. Laws, ch. 301, Drafting Record, 

LRB-170/6; R.5:98; R-App. 71.  A similar note was placed in the section 

governing the powers of the District Board.  R.5:99-100; R-App. 72-73.

The Legislature clearly intended that lake districts only have those powers 

specifically granted in § 33.22(1) .  Extraterritorial powers were not among 

them.

Third, as noted above, extraterritorial grants have been express.  

Where the Legislature wanted to grant extraterritorial powers, it has done 

so; and it has not done so here.  If extraterritorial authority cannot be 

implied for cities and villages, it certainly cannot be implied for special 

purpose governments with limited statutory powers.

Thus, the District's claim that it has “virtually unlimited powers” 

including extraterritorial authority is simply wrong.  Dist. Br. at 23.  In the 

absence of an express grant of extraterritorial power, the District’s 

Ordinance is invalid.
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II. THE DISTRICT HAS NO ORDINANCE AUTHORITY THAT

CAN BE APPLIED WITHIN THE VILLAGE ABSENT THE

VILLAGE’S CONSENT.

Apart from the lack of the District’s extraterritorial authority, there is 

a second and independent basis to strike down the Ordinance for want of 

authority. The District has no ordinance authority that can be applied 

within Village limits, absent the Village’s consent, and the Village has not 

consented. The District’s reliance on § 33.22(1) as a source of unlimited 

ordinance authority is again without merit.

A. The District Does Have Ordinance Authority Under Wis.

Stat. § 33.22, But That Authority Cannot Be Exercised 

Within The Village Absent Its Consent.

Wis. Stat. § 33.22(3)(a) provides that a lake district may exercise

the powers of a town sanitary district under Wis. Stat. §§ 60.77 and 60.78,

and in so doing adopt ordinances.  In particular, § 60.77(5m) allows 

sanitary districts to enact and enforce ordinances to implement the powers 

granted to the sanitary district.

However, Wis. Stat. § 33.22(4) provides that when a lake district 

exercises town sanitary district powers, those powers require the consent of 

any incorporated area such as the Village:

(4) Districts shall not exercise the town sanitary district powers 
authorized under sub. (3) within the boundaries of an incorporated 
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municipality unless the governing body of the municipality consents.  

(Emphasis added.)

There is no dispute here that the Village has not consented to the 

District’s Ordinance.  Indeed, the District does not dispute that if it were 

exercising sanitary district powers, it could not do so within the Village.  

Instead, it asserts that “the lake district did not enact the ordinance under its 

powers as a town sanitary district, but did so under its powers as a lake 

district.” Dist. Br. at 27.  The problem with the District’s argument is that 

it has no ordinance powers “as a lake district” applicable here other than 

town sanitary district powers.10

B. The District Has No General Ordinance Authority.

The District asserts that it has plenary ordinance authority under its 

general powers in § 33.22(1) to, “do any other acts necessary to carry out a 

program of lake protection and rehabilitation,” and that authority allows it 

to override the restriction in Wis. Stat. §33.22(4).  This argument is also 

without merit.

10 Although not applicable here, lake districts also have limited authority to enact boating
ordinances that affect incorporated municipalities, but again only if there is consent. 
Under Wis. Stat. § 30.77(3)(am), a lake district may enact certain boating ordinances 
provided that towns, villages, and cities consent.  Similar provisions apply to boating 
regulations on icebound lakes under Wis. Stat. § 30.81(1m).
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1. Section 33.22(1) Does Not Provide General 

Ordinance Authority to the District.

Section 33.22(1) says nothing about ordinance authority. When the 

Legislature intended to grant lake districts ordinance authority it expressly 

so provided as it did with respect to the exercise of sanitary district powers.

As noted above, the legislative history to the lake district statute 

expressly notes that “ the district will have only those powers specifically 

granted.” R-App. 71.  Construing the phrase “any other acts necessary” to

include plenary ordinance authority, directly contravenes this legislative

intent.

Furthermore, as a matter of statutory construction, the phrase “any 

other acts necessary” should be read in the context of the other enumerated 

powers. Under the doctrine of ejusdem generis, when a general word or 

phrase follows a list of specific persons or things, the general word or 

phrase must be interpreted to include only persons or things of the same 

type as those listed.  See In re A.S., 2001 WI 48, ¶33, 243 Wis. 2d 173, 626 

N.W.2d 712.  In this case, the specific powers listed under Wis. Stat. 

§ 33.22(1) are administrative in nature and not regulatory in nature. 

Enacting an ordinance regulating the water supply of an incorporated 

municipality is not an within the scope of the enumerated powers.
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Finally, the notion that construing general language such as 

§33.22(1) may be used to overturn an express statutory framework has been

rejected in the closely related area of sanitary district powers. In Haug v. 

Wallace Lake Sanitary Dist., 130 Wis. 2d at 352, the sanitary district 

asserted it had broad authority because it had “charge of all affairs of the 

town sanitary district.” Id. Therefore, it claimed it had the authority to 

decrease its own boundaries.  Id. The court rejected this claim noting that 

there was a specific procedure in the statutes for altering district 

boundaries.  Id. The same is true here.  There are specific provisions 

limiting the regulatory authority of lake districts within incorporated areas.  

Those provisions should not be circumvented.

 2. Construing Wis. Stat. § 33.22(1) to Allow Lake 

Districts to Exercise Unlimited Ordinance 

Authority Creates Conflicts with General Purpose 

Local Governments. 

The phrase “any other acts necessary in section 33.22(1) upon which 

the District relies, also needs to be construed in the context of the statute as 

a whole. See State ex rel. Kalal v. Circuit Court, 2004 WI 58, ¶46, 271 

Wis. 2d 633, 681 N.W.2d 110; State v. Clausen, 105 Wis. 2d 231, 244, 313 

N.W.2d 819 (1982).  The lake district statute was “designed to enable these 

special purpose districts to coexist among more traditional local 
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governmental units.” Donaldson v. Board of Commissioners, 2004 WI 67, 

¶22.  Several sections underscore that lake districts are to cooperate with 

local governments, not unilaterally overrule local government decisions.  

First, the specific language in § 33.22(1) is limited to lake 

protection programs.  The term “program of lake protection and 

rehabilitation,” under Wis. Stat. § 33.01, provides that such programs can 

include “securing cooperation of units of general purpose government to 

enact necessary ordinances.” The clear implication is that except as 

specifically provided elsewhere, lake districts have no power to enact

ordinances, they can only attempt to secure the cooperation of general 

purpose governments to enact such ordinances.

Similar language is found in the section specifying the powers of the 

lake district board of commissioners.  Wis. Stat. § 33.29(1)(c) provides that 

the district board shall be responsible for,

[C]ontacting and attempting to secure the cooperation of officials of 

units of general purpose government in the area for the purpose of 

enacting ordinances deemed necessary by the board as furthering the 
objectives of the district.  (Emphasis added.)

Interpreting this language to allow lake districts the power to unilaterally 

impose ordinances on general purposes governments, turns this directive on 

its head. Moreover, if lake districts had independent authority to issue 
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ordinances, this section would be superfluous.  Statutory language should 

be read to avoid rendering portions surplusage. Bruno v. Milwaukee 

County, 2003 WI 28, ¶24, 260 Wis. 2d 633, 660 N.W.2d 656.

Second, in the only two instances where the Legislature has given 

ordinance authority to lake districts (sanitary district powers and boating 

regulations), that authority requires the express consent of the municipality.  

The District should not be allowed to circumvent that requirement by an 

assertion of “general authority.”

Third, the requirement for municipal consent before a lake district

can regulate activities in an incorporated area is also seen the sections 

governing the formation of a lake district. When a lake district is formed, it 

cannot include the territory of a city or village absent consent of that body.  

Lake districts can be created in one of three ways:  (1) by a municipality 

under Wis. Stat. § 33.23 in which case consent is implied; (2) by a town 

board converting from a town sanitary district under Wis. Stat. § 33.235 in

which case only town territory is involved and consent of an incorporated 

area is not an issue;
11

11 Under the express terms of Wis. Stat. § 60.71(5), "[a] town sanitary district may not 
include any territory located within a village or city."

or (3) by a county under Wis. Stat. § 33.24 in which 
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case express municipal consent is required.  Wis. Stat. § 33.24(2) provides 

in part:

(2) The county board of any county may establish districts within the 
county if the conditions stated in s. 33.26 are found to exist.  Before a 
district that includes any portion of a city or village may be formed under 
authority of this section, the city council or village board must have 

previously approved the inclusion of its territory within the 

boundaries of a proposed district.  (Emphasis added.)

Thus, a lake district cannot include territory within an incorporated area 

without its consent.  The District's claim that it can regulate activities in the 

Village without its consent is contrary to these provisions.

In summary, Chapter 33 is very careful to avoid conflicts between 

lake districts and incorporated areas, so that they may “coexist.” The 

exercise of lake district regulatory jurisdiction within incorporated 

municipalities requires cooperation and consent.  Allowing the District  to 

assert unilateral ordinance authority in the Village to prohibit Well #7 is 

precisely the kind of conflict Chapter 33 was designed to avoid. The

District had no authority to enact the Ordinance, and in the absence of 

authority the Ordinance is invalid.

III. THE DISTRICT’S ORDINANCE IS PREEMPTED BY STATE 

LAW.

In addition to the lack of authority for the Ordinance, the District's 

Ordinance is also preempted by and conflicts with state law.  There is no 



32

dispute about  the applicable test for determining whether a local ordinance 

is preempted by state law.  In DeRosso Landfill Company, Inc. v. City of 

Oak Creek, 200 Wis. 2d 642, 651-52, 547 N.W.2d 770 (1996) the court 

stated:

A municipal ordinance is preempted if (1) the legislature has expressly 
withdrawn the power of municipalities to act; (2) it logically conflicts
with state legislation; (3) it defeats the purpose of state legislation; or (4) 
it violates the spirit of state legislation.

See Dist. Br. at 18.  The first test focuses on the question of express 

preemption. The latter tests focus on whether there is a conflict between 

local law and state law.  The District’s Ordinance fails under both sets of 

preemption analysis.

A. The District Ordinance Conflicts With State Law.

In explaining the scope of conflict preemption, the court in DeRosso

stated:

[A] municipality's ability to regulate matters of statewide concern is 

limited. As the court stated six decades ago, “municipalities may enact 
ordinances in the same field and on the same subject covered by state 
legislation where such ordinances do not conflict with, but rather 

complement, the state legislation.” Fox v. Racine, 225 Wis. 542, 546, 
275 N.W. 513 (1937) (quoting Milwaukee v. Childs Co., 195 Wis. 148, 
151, 217 N.W. 703 (1928)).  Therefore, wrote the Fox court, where “`the 
state has entered the field of regulation, municipalities may not make 
regulation inconsistent therewith'” because “a municipality cannot 

lawfully forbid what the legislature has expressly licensed, 

authorized or required, or authorize what the legislature has expressly 
forbidden.” Fox, 225 Wis. at 545, (quoting Hack v. Mineral Point, 203 
Wis. 215, 219, 221, 233 N.W. 82 (1930)).  (Emphasis added.)
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200 Wis. 2d at 651.  The Ordinance conflicts with state law in two ways. 

First, it conflicts with the statutory framework for permitting high capacity 

wells. Second, it prohibits the use of Well #7 which DNR expressly 

authorized in the 2005 Approval.

 1. The Ordinance Conflicts with the Statutory 

Framework for High Capacity Wells.

The scope of the Legislature’s grant of authority to DNR for 

permitting high capacity wells is the focus of the companion case on appeal 

before this Court in Appeal No. 2008AP3170.  In short, the Legislature has 

established a detailed framework of procedures and standards to be used for 

each of three permit categories:

 Category 1: Wells below 100,000 gpd are not high capacity 
wells under § 281.34(1)(b) therefore do not require any DNR 
approval.

 Category 2: Wells between 100,000 gpd and 2,000,000 gpd

require an approval in accordance with the standards under 
§§ 281.34(4) and (5).  The general standard is whether the well 
will affect a public water supply.  

Sections 281.34(4) and (5) also provide that if the well meets one 

of the following three additional criteria, DNR is required to 

undertake the environmental review process in Wis. Stat. § 1.11:

o Wells within 1,200 feet of “groundwater protection areas” 
which are defined as trout streams, outstanding and 
exceptional natural resource waters



34

o Wells that could affect springs with a flow of 1 cubic feet 
per second

o Wells involving high (95%) interbasin water loss, such as 
a loss from the Great Lakes basin 

 Category 3: Wells over 2,000,000 gpd require an approval in 
accordance with the standards under § 281.35(5) including a 
detailed review of environmental factors and public rights. 

This framework prescribes which wells are subject to environmental 

review, and establishes specific standards for each well category. The DNR 

granted the Village an approval for the well in 2003 and again in 2005

because it met the general standard applicable to Category 2 wells. 

The District asserts that “the fact that the Lake District’s Ordinance 

enlarges upon the provisions of sections 281.34 and 281.35, Wis. Stats., 

which are silent as to whether the DNR may consider potentially adverse 

effects of a well with a capacity of less than 2 million gpd on navigable 

waters, creates no conflict therewith…”  Dist. Br. at 21.  The District is 

wrong as a matter of fact and law. 

First, on the facts of this case, the Legislature was not silent about 

the state permitting framework.  Allowing the District to create an 

alternative permitting framework directly conflicts with legislative choices 
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made in Wis. Stat. §§ 281.34 and 281.35 in several respects, including the 

following:

 The Legislature established specific standards for granting 

permits for each category of wells.  The Ordinance creates a 

different set of application criteria and standards for granting 

approvals. Cf. Wis. Stat. §§ 281.34 and 281.35 and 

Ordinance § 4; R-App. 59-60.

 The Legislature provided priority protections to municipal 

wells in Act 310.12

 The Legislature authorized environmental review of wells in 

three specific circumstances for wells between 100,000 gpd

and 2,000,000 gpd; and for wells of more than 2,000,000 gpd.  

The Ordinance provides no such 

protections. 

12 When the Legislature expanded DNR’s authority for certain wells in Act 310, it did so 
with an exception for public water supply wells like Well #7.  For example, wells in a 
groundwater protection area are subject to environmental review, but Wis. Stat. 
§ 281.34(5)(b) provides:

2. Subdivision 1 does not apply to a . . . water supply for a 

public utility engaged in supplying water to or for the public, if the 
department determines that there is no other reasonable alternative 
location for a well and is able to include and includes in the approval 

conditions, . . . that ensure that the environmental impact of the well 

is balanced by the public benefit of the well related to public health 

and safety.  (Emphasis added.)

Identical language applies to wells impacting springs.  Wis. Stat. § 281.34(5)(d).
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The Ordinance requires environmental review for all wells

except residential wells and wells of 1000 gpd or less. See 

Ordinance § 5B; R-App. 61.

 The Legislature provided a permitting framework for high 

capacity wells, while the Ordinance establishes a number of 

prohibitions. See Ordinance § 2 and § 4.C.8; R-App. 58, 60.

The Legislature was not “silent,” it made specific regulatory choices.

It is not for the District to second guess those legislative choices.

It should also be recalled that, apart from this permitting program,

DNR also has authority to address impacts to navigable waters through 

other authority.  Among other things, DNR has authority to address 

“infringement[s] of the public rights relating to navigable waters” pursuant 

to Wis. Stat. § 30.03(4)(a), and the State has enforcement authority to 

address nuisance conditions caused by water withdrawal, regardless of 

whether there is a permit.  See State v. Michels Pipeline Construction, Inc.,

63 Wis. 2d 278, 219 N.W.2d 308 (1974); and State v. Deetz, 66 Wis. 2d 1, 

224 N.W.2d 407 (1974).

Second, the District’s argument that any statutory exemptions and 

limitations create openings for municipal regulations has been consistently 
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rejected by the courts. In DeRosso, the city of Oak Creek attempted to

regulate an area that was exempted under state law.  200 Wis. 2d at 646-

647.  State regulations have a process for regulating solid waste facilities 

which provided for a local approval process.  The DNR adopted an 

exemption for certain “clean fill” sites and, as a result, there was no longer 

a requirement for local approvals.  Id. at 647.  Nevertheless, the city of Oak 

Creek attempted to regulate the clean fill site claiming, like the District, that 

as a result of the exemption, the regulatory field “is left wide open for local 

municipalities.” Id. at 654.  The court squarely rejected this argument:

In making the determination that clean fill facilities … are therefore 
entitled to an exemption under Wis. Stat. § 144.44(7)(g), the DNR has 
not ceded jurisdiction or authority but has proactively exercised its 
authority to promulgate rules and regulations rendering that exemption 

effective.

Id. at 659.  The court held that the City’s attempt to prohibit the deposit of 

clean fill at the plaintiffs’ site, “is in direct conflict with the DNR's own 

regulatory scheme."  Id. at 662. The same is true here.

In Wis. Env’tl. Decade, Inc., the city of Madison attempted to 

prohibit the application of herbicides in area lakes not withstanding DNR's 

permitting program for such activities.  85 Wis. 2d at 523-524.  The city 

argued, as the District argues here, that it was merely supplementing the 

state regulations, which it viewed as inadequate.  The court rejected this 
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notion stating, “The city has not ‘moved in the same direction . . . farther 

but not counter to . . . ’ the DNR.”  85 Wis. 2d at 535.  Thus, the court 

concluded that the Ordinance was in conflict with state law:

[T]he legislature has expressly sanctioned the chemical treatment of 
aquatic nuisances under the control of the DNR.  A city cannot '. . . 

lawfully forbid what the legislature has expressly licensed, 

authorized or required, or authorize what the legislature has expressly 
forbidden.'  (Emphasis added).

85 Wis. 2d at 529.

A similar situation occurred in Pace v. Oneida County, 212 Wis. 2d 

448, 569 N.W.2d 311 (Ct. App. 1997).  In Pace, the court held that Oneida 

County could not enact an ordinance that prohibited the rebuilding of 

boathouses destroyed by fire when there was a statute authorizing the 

rebuilding of such structures.  212 Wis. 2d at 458-459.

Indeed, it has long been the rule that state law preempts local well 

regulations, like the District’s Ordinance. Over 50 years ago in City of Fond

du Lac v. Town of Empire, 273 Wis. 333, 77 N.W.2d 699 (1956), the Town 

of Empire was attempting to regulate a municipal well that the City of Fond 

du Lac was drilling on land the city purchased within the town.  The 

ordinance adopted by the town prohibited the drilling of a well in the town 

of Empire with casing in excess of 6” in diameter except by permission of 
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the town board upon a finding that the well would not adversely affect 

private wells in the town.  Id. at 335.

In overturning the ordinance, the court in Empire concluded that 

“[t]he ordinances of the town of Empire conflict with these general laws of

the state…” Id. at 341.  Although the test for preemption has become more 

exacting over the years, the holding of Empire remains valid and Empire

has been relied upon by the DNR to oppose local well ordinances.13 If 

anything, the Empire holding is more compelling today because this 

holding occurred when state regulation of groundwater was in its infancy.  

In Empire, the court noted that the Legislature “had done very little to 

regulate the use [of groundwater].” 273 Wis. at 338. Since 1956, the state 

has done a great deal more to regulate groundwater.14

Thus, the District’s claim that the presence of exemptions or 

limitations within the permitting framework for high capacity wells is an 

invitation for local regulations, is simply incorrect.  Where the state has 

There is no basis for 

this Court to overturn Empire.

13 See R.5:96; R-App. 65.
14 As noted in the companion case, 2008AP3170, DNR authority over high capacity wells 
has been expanded several times since 1956. In 1985, Wis. Act 60, the Legislature 
expanded DNR authority over high capacity wells by requiring that the DNR evaluate the 
impact of the wells on public rights in navigable waters for wells withdrawing over 
2,000,000 gallons per day (gpd).  In 2004, the Legislature acted again to expand the 
DNR's regulation of high capacity wells through 2003 Wis. Act 310.



40

adopted a statutory framework for regulation, as it has done for high 

capacity wells, local governments cannot adopt ordinances which run 

contrary to that framework. 

2. The Provisions of the District’s Ordinance Are in 

Direct Conflict with DNR’s 2005 Approval.

The District’s Ordinance is not just in conflict with the statutory 

framework, it creates a direct conflict with a specific DNR permit, the 2005 

Approval.   Pursuant to the legislative framework in Wis. Stat. § 281.34, the 

DNR applied the applicable standards in evaluating the Village's well 

application and issued the 2003 Approval and 2005 Approval.

The District Ordinance directly conflicts with the 2005 Approval

because it directly prohibits the use of Well #7.  Under the District’s 

Ordinance, Well #7 is prohibited because of the amount alleged water loss 

to the “Hydrologic Basin,” regardless of actual impact. See Ordinance § 2;

and § 4.C.8; R-App. 58, 60. Thus, the Ordinance directly violates the 

established rule that “a municipality cannot lawfully forbid what the 

legislature has expressly licensed, authorized or required.” Fox v. City of 

Racine, 225 Wis. 542, 545, 275 N.W.2d 542 (1937).

B. The District Ordinance is Also Expressly Preempted.

The regulation of public water supply wells, like Village's Well #7, 
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is subject to the high capacity well requirements of Wis. Stat. § 281.34 and

281.35, but it is also subject to the public water supply provisions of Wis. 

Stat. ch. 280.  Wis. Stat. § 280.21(1), expressly preempts local regulation 

and provides in part as follows:

280.21 (1) Ordinances. The department may authorize counties to 
adopt ordinances under s. 59.70(6)(b) and (c), relating to the enforcement 
of this chapter and rules of the department under this chapter.  The 
department shall establish by rule standards for approval of ordinances 
and enforcement programs. (Emphasis added.)

This section limits the role of local regulation of public water supply wells 

to counties and no one else.  Wis. Stat. § 59.70(6)(e), provides:

Other municipalities. No municipality may enact or enforce an 

ordinance regulating matters covered by ch. 280 or by 

department rules under ch. 280. (Emphasis added).

Similar language is found in DNR rules at Wis. Admin. Code § NR 845.03.

There is no dispute that DNR promulgated Wis. Admin. Code ch. 

NR 811 pursuant to Chapter 280.  There is also no dispute that the 2003 

Approval and the 2005 Approval for Well #7 were issued based on an 

application of the standards in Wis. Admin. Code ch. NR 811. See R.5:6-8;

R-App. 66-68. For example, the 2003 Approval notes that the project 

submittal was “of sufficient detail to meet the requirements of NR 

811.13(3)” (R.5:6; R-App. 66) and noted that the project was reviewed “for 
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compliance with Chapters NR 108 and NR 811 Wis. Adm. Code.”15

The District claims that high capacity wells are regulated under Wis. 

Stat. §§ 281.34 and 281.35 and that “high capacity wells and more 

particularly their potentially adverse effects on navigable water are not 

regulated by chapter 280.”  Dist Br. at 21.  That may be true for some 

industrial or agricultural high capacity wells, but Well #7 is a high capacity 

well that is used for a public water supply and is regulated under both 

provisions.  Since Well #7 is in part regulated under Chapter 280, the 

preemption provisions under § 280.21(1) apply and therefore the District’s 

Ordinance may not regulate Well #7. 

R.5:7;

R-App. 67. Well #7 is clearly regulated in part under ch. 280 and NR 811.

In summary, the District’s Ordinance is preempted on several 

independent grounds.  The Ordinance conflicts with the statutory 

framework in Wis. Stat. §§ 281.34 and 281.35 and it directly prohibits what 

DNR has authorized through the issuance of the 2005 Approval.  In 

addition, the Ordinance is expressly preempted under Wis. Stat. §280.21

because Well #7 is a public water supply well regulated in part under the 

provisions of Chapter 280.

15 The 2005 Approval incorporated the findings and conditions of the 2003 Approval by 
reference. R.5:10.
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CONCLUSION

The District’s assertion that it has authority to prohibit a high 

capacity well outside of its jurisdictional boundaries and within an 

incorporated municipality is without any legal basis.  Instead of citing a 

legal basis for such authority, the District simply asserts it “must” have this 

power so that it can remedy what it perceives to be short comings in the 

DNR’s authority to regulate high capacity wells. Apart from the fact that 

DNR has ample authority to address impacts from high capacity wells in 

addition to its permit authority, the District’s assertions fail to address the 

legal questions of authority and preemption. 

Whether the District has statutory authority for the Ordinance is a 

function of what authority the Legislature has granted to the District, not to 

DNR. In this case, there is no question that the Legislature has not granted 

extraterritorial authority to the District and that the District cannot enact 

ordinances in the Village without its consent. Whether the District’s 

Ordinance is preempted depends on an analysis of  whether the Ordinance

conflicts with the statutory framework as a whole, not on whether the 

statutory framework itself has limitations. Here, the Ordinance poses a 
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direct conflict with specific legislative choices, and prohibits what the DNR 

has permitted.  There is no clearer example of a conflict.

The Ordinance is invalid both because the District lacks authority to 

enact it, and because it is preempted by state law.  As a result, the Court of 

Appeals decision should be affirmed.

DATED this 27th day of December, 2010.

Respectfully submitted,

STAFFORD ROSENBAUM LLP

By: /s/Paul G. Kent

Paul G. Kent (#1002924)
Barbara A. Neider (#1006157)
P.O. Box 1784
Madison, WI 53701-1784
608-256-0226
pkent@staffordlaw.com
bneider@staffordlaw.com

Attorneys for the Village of East Troy
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INTRODUCTION

Had the DNR been of the view in 2005, as it is now, that it 

has the authority to analyze Public Trust Doctrine concerns in connection 

with its review of applications for high capacity wells with capacities of 

less than 2 million gpd, this litigation would not exist.  The DNR would 

have reviewed the information it had in its possession -- which report, 

affidavit, letter and e-mail all unanimously conclude that Well No. 7 will 

harm Lake Beulah -- and presumably would not have issued a permit to the 

Village for that well.  But because the DNR's position at the time was that it 

had no authority to analyze such concerns -- a position it has since 

abandoned and the Court of Appeals has held is legally incorrect -- the 

Lake District enacted Ordinance No. 2006-03 and this litigation has taken 

on a life of its own.

In Appeal No. 2008AP3170, the Village argues that the 

DNR's current position and the Court of Appeals' decision are legally 

incorrect, since the DNR does not have the authority to analyze Public 

Trust Doctrine concerns in connection with its review of applications for 

high capacity wells with capacities of less than 2 million gpd.  In Appeal 

No. 2009AP2021, the Village argues that despite the fact that the DNR has 
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no such authority, the Lake District is not entitled to regulate that matter

because any such regulation (1) would be in conflict with and thus be 

preempted by the DNR's authority, which the Village argues is nonexistent, 

and (2) is an impermissible extraterritorial exercise of authority. The 

Village is wrong on both counts.
1

LEGAL ARGUMENT

I. THE LAKE DISTRICT HAD THE AUTHORITY TO ENACT 

ORDINANCE NO. 2006-03.

A. THE POWERS OF THE LAKE DISTRICT.

The Lake District has the powers of both a sanitary district 

and a lake district.  Those powers include the following:

• "[T]he powers of a municipal corporation."  

Wis. Stat. §§ 33.22(3)(b)1., 60.77(2).
2

• The power to "enact and enforce ordinances."  

Wis. Stat. §§ 33.22(3)(b)1., 60.77(5m).

• The power to perform "work in the lake or its 

  
1

The Village's argument that the Lake District enacted Ordinance 2006-03 "to 

prevent the Village . . . from utilizing a municipal well . . . that is needed to provide an 
adequate public water supply to its residents," Village's Brief at 3, is a 

mischaracterization of what this case is about.  The Lake District enacted the ordinance 

not to hinder the Village's efforts to obtain an adequate public water supply for its 
residents; it enacted the ordinance in an attempt to carry out a program of lake protection 

so that Lake Beulah is not harmed by the means used by the Village to obtain that water 

supply.  The Lake District's beef is not with Well No. 7, it is with the well's location.

2
Section 281.01(6), Wis. Stats., expressly defines a "municipality" as including a 

"town sanitary district" and a "lake protection and rehabilitation district."
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watershed."  Wis. Stat. § 33.15(4).
3

• The power to "do any other acts necessary to 

carry out a program of lake protection."  Wis. 

Stat. § 33.22(1) (emphasis added).

These express grants of authority are extremely broad.

Accordingly, the Lake District has the express statutory 

authority to "enact ordinances" and to "do any acts necessary to carry out a 

program of lake protection."
4

 That is precisely what the Lake District did 

  
3

The Village correctly points out that the Lake District first cited section 

33.15(4), Wis. Stats., in its reply brief in the Court of Appeals, but then incorrectly argues 

that the Lake District has waived that "argument" by not raising it in the trial court.  
Village's Brief at 20-21.  The Village misunderstands the rule of waiver, confusing new 

"arguments" with new "authority" or new "issues" in support of a previously raised 

argument.  See, e.g., State v. Weber, 164 Wis. 2d 788, 789-90, 476 N.W.2d 867 (1981)

("Defendant confuses legal issues with legal arguments.  We write to clarify that the 
issues before the court are the issues presented in the petition for review and not discrete 

arguments that may be made, pro or con, in the disposition of an issue either by counsel 

or by the court."); State v. Holland Plastics Co., 111 Wis. 2d 497, 505, 331 N.W.2d 320 
(1983) ("This is merely an additional argument on issues already raised by the defendants 

and the general rule against raising issues for the first time on appeal does not prevent the 

state from making its argument in this court."); State v. Markwardt, 2007 WI App 242, ¶ 
33, 306 Wis. 2d 420, 438, 742 N.W.2d 546 ("The State's citation for the first time on 

appeal to Davis and Ross is not a new argument; it is simply citation to additional 

authority.  Citation to additional authority and legal analysis on appeal does not constitute 

'new argument' or advancement of a new theory on appeal.").

4
The Village's argument that section 33.15(4), Wis. Stats., applies solely to 

authority of a lake district involving state aid projects misses the point of the Lake 

District's argument regarding that statute.  That statute acknowledges that lake districts 
are permitted to perform "work in the lake or its watershed."  As this Court has 

acknowledged, a lake's watershed generally "extends well beyond the established 

boundary of the Lake District."  Donaldson v. Board of Comm'rs of Rock-Koshkonong 
Lake Dist., 2004 WI 67, ¶ 10, 272 Wis. 2d 146, 156, 680 N.W.2d 762.  Accordingly, the 

fact that this statute applies to state aid projects is irrelevant.  What is relevant is that the 

statute demonstrates that the legislature specifically intended that a lake district have the 

power to perform work in its watershed which, by definition, includes areas located both 
inside and outside of the lake district's geographical boundaries.
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when it enacted Ordinance No. 2006-03 -- an ordinance designed to protect 

Lake Beulah. As the ordinance states:

WHEREAS, the District finds it necessary to 

protect the entire local water resource, both groundwater 

and surface water, both water quality and water quantity, 
to achieve its purposes of protecting and rehabilitating 

Lake Beulah and promoting the public health, comfort, 

convenience, and welfare of the District; and

. . .

WHEREAS, the District finds that it is harmful 

to Lake Beulah and contrary to the purposes of the 

District to allow the surface or groundwater within the 

Lake Beulah drainage basin or groundwater basin to be 
despoiled, depleted or diverted or transferred out of said 

regions. . . .

Because Ordinance No. 2006-03 was enacted pursuant to 

express statutory grants of authority, it carries a presumption of validity:

When a municipal body enacts regulations pursuant to 
authority expressly granted, all presumptions are in favor 

of its validity and any person attacking the ordinance

must make the fact of its invalidity clearly appear. The 
function of a reviewing court is solely for the purpose of 

determining whether legislative action under the power 

delegated to the municipality passed the boundaries of 
its limitations or exceeded the boundaries of reason.  The 

delegation to the municipality of this power by the 

legislature implies a field of legislative discretion within 

which its acts are not subject to judicial review.  It is 
only when the bounds of that field are clearly exceeded 

that courts will deny validity to the ordinance.

Town of Yorkville v. Fonk, 3 Wis. 2d 371, 375, 88 N.W.2d 319 (1958).  See 

also Dyer v. City Council of City of Beloit, 250 Wis. 613, 616, 27 N.W.2d 

733 (1947) ("Courts will not interfere with the exercise of police power by
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a municipal corporation in the absence of a clear abuse of discretion and 

unless it is manifestly unreasonable and oppressive, for it is not within the 

province of the courts, except in clear cases, to interfere with the exercise of 

this power reposed by law in municipal corporations.").

B. THE AUTHORITY OF THE LAKE DISTRICT TO 

REGULATE EXTRATERRITORIAL ACTIVITIES.

The Village argues that a lake district, like a municipality, has 

no extraterritorial powers, unless expressly granted by statute, and therefore

cannot regulate conduct occurring outside its geographical boundaries, even 

when necessary to protect the health or property of its citizens.  Not true.  

"Court[s] recognized long ago that municipalities may exercise certain 

extraterritorial powers when the possession and exercise of such powers are 

essential to the proper conduct of the affairs of the municipality."  Amaral 

v. Cintas Corp. No. 2, 78 Cal. Rptr. 3d 572, 585 (Ct. App. 2008) (citations 

omitted). Thus, case law "establish[es] a narrow exception to the general 

rule against extraterritorial powers when the possession and exercise of 

such powers are essential to the proper conduct of the affairs of the 

municipality." Great W. Shows, Inc. v. Los Angeles Cnty., 229 F.3d 1258, 

1264 (9th Cir. 2000).

As one court explained:
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[M]unicipalities may exercise certain extraterritorial 

powers when the possession and exercise of such powers 
are essential to the proper conduct of the affairs of the 

municipality.  As, for example, this court has held that a 

municipality has power to construct and maintain a 

system of waterworks outside of its boundaries for the 
supply of its inhabitants with water, and that it might

even go to the extent of supplying water to persons

living without the limits of such municipality.  So, also, 

it has been held that a city, in order to protect the 

health and property of its citizens from the effects of 

overflowing of a stream passing through such city, 

might go beyond the corporate limits and construct a 

ditch for the diversion of such overflow waters. . . .

Ex parte Blois, 176 P. 449, 451 (Cal. 1918) (emphasis added) (citations 

omitted).

This is precisely what the Lake District has done here,

although with opposite effect.  In the example cited in Blois, the 

municipality went outside its geographical boundaries to construct a ditch 

to divert the flow of surface water away from its boundaries.  Here, the 

Lake District enacted an ordinance to prevent activity outside its 

geographical boundaries which would direct the flow of groundwater away 

from its boundaries. Both conduct is extraterritorial; one is intended to stop

water flow from going into its geographical boundaries, while the other is 

intended to allow water flow into its geographical boundaries.

Lake Beulah obtains its water supply from two sources:  (1) 

water that falls naturally to the land surface which flows by gravity to a 
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point where it enters into Lake Beulah, and (2) groundwater that flows into 

Lake Beulah.  If the Village, or anyone else, prevents the natural flow of 

groundwater into Lake Beulah, Lake Beulah will be harmed.  Protecting 

that harm is precisely why lake districts were created.

If a municipality is unable to regulate conduct occurring 

outside its geographical boundaries, when that conduct causes harm within 

its geographical boundaries, the result would lead to regulatory loopholes.  

As pointed out in the Lake District's initial brief, if a municipality has a "no 

deer hunting" ordinance, would anyone seriously argue that a person can 

stand just outside the geographical boundaries of the municipality and fire 

shots at a deer located inside the municipality's geographical boundaries?  

Of course not, which is why the case law provides that municipalities may 

exercise extraterritorial powers when the exercise of such powers are 

essential to the proper conduct of the affairs of the municipality.  Not 

surprisingly, the Village has not responded to this argument.
5

  
5

The Lake District notes that the Village had an additional 1,864 words to use in 

its brief (its brief is 9,136 words), but chose not to use them to respond to the scenarios 
set forth on pages 25-26 of the Lake District's initial brief.  Obviously, it has no response.
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II. THE ORDINANCE DOES NOT CONFLICT WITH THE

DNR'S AUTHORITY IF, AS THE VILLAGE ARGUES, IT 

HAS NO AUTHORITY.

The Village, in Appeal No. 2008AP3170, argues that the 

DNR has no authority to analyze Public Trust Doctrine concerns in 

connection with its review of applications for high capacity wells with 

capacities of less than 2 million gpd.  Yet in this case, the Village argues 

that the Lake District's ordinance conflicts with the DNR's authority to 

regulate high capacity wells.  The Village cannot have it both ways.  Either 

the DNR has such authority, or it does not.  If it has such authority, there is 

a conflict.  If it does not have such authority, there is no conflict. For a

"conflict" to be created, two things must be incompatible, or in opposition.

As this Court has held:

As a general rule, additional regulation to that of 
the state law does not constitute a conflict therewith.  

The fact that an ordinance enlarges upon the provisions 

of a statute by requiring more than the statute requires 
creates no conflict therewith, unless the statute limits the 

requirement for all cases to its own prescriptions.

Fox v. City of Racine, 225 Wis. 542, 546, 275 N.W. 513 (1937) (citation 

omitted).  

If the Village is correct in its legal position that the DNR does 

not have the authority to analyze Public Trust Doctrine concerns in the 
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permitting process for high capacity wells with capacities of less than 2 

million gpd, then the Lake District's ordinance, which does just that, is 

merely additional (but not conflicting) regulation to that granted to the 

DNR.  It bears repeating once again that under the Village's position, the 

DNR is duty-bound to issue a permit for a high capacity well with a 

capacity of less than 2 million gpd even if it is an absolute certainty, 

acknowledged by everyone, that the well will destroy one of this State's 

lakes, yet neither the Lake District, nor anyone else, has the authority to

regulate that issue on the front end.  The Village's only response to this 

argument is that, if a high capacity well destroys a lake, the DNR and the 

private citizens affected thereby have remedies through enforcement 

proceedings or nuisance suits.  But by then the damage has already been 

done, and any such remedies are clearly "too little, too late."

To be clear, the Lake District does not agree with the 

Village's argument that the DNR does not have the authority to analyze 

Public Trust Doctrine concerns in connection with the permitting process 

for high capacity wells with capacities of less than 2 million gpd.  The Lake 

District believes that the Court of Appeals was legally correct when it held 

that the DNR not only has that authority, but has the duty to analyze those 
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concerns. But if this Court agrees with the Village's arguments in Appeal 

No. 2008AP3170, then there can be no conflict with the Lake District's

ordinance.

CONCLUSION

A lake district has the express statutory power to enact 

ordinances to protect the lakes located within its geographical boundaries.  

The only way it can exercise that authority, and comply with its legal duty, 

is if it can regulate activity occurring inside, as well as outside, of its 

geographical boundaries, if that activity will harm a lake located within its 

geographical boundaries.  Without such ability, a lake district's mandate to 

protect the lakes located within its geographical boundaries would be 

hollow. That just makes common sense, which is why case law provides 

that extraterritorial powers are permitted when necessary to protect 

property, here a lake, located within a municipality, here a lake district.

Additionally, the Lake District's ordinance is not preempted 

by powers granted to the DNR, because the DNR has no power to analyze 

Public Trust Doctrine concerns in the permitting process for a high capacity 

well with capacity of less than 2 million gpd, according to the Village (to 

which the Lake District totally disagrees), so no conflict exists.
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Accordingly, if this Court reverses the Court of Appeals' 

decision in Appeal No. 2008AP3170, it should likewise reverse the Court 

of Appeals' decision in this case.

Dated this 6th day of January, 2011.

O'NEIL, CANNON, HOLLMAN, 

DEJONG & LAING S.C.

Attorneys for Plaintiff-Appellant-

Petitioner

By:

Dean P. Laing

State Bar No. 1000032
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