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STATEMENT OF THE ISSUES 

FIRST ISSUE 

 Was the Petitioner’s due process right to a fair trial and notice of the 

charges violated where the Information charged her with stalking due to a 

course of conduct occurring “on or about November 30, 2005” and where 

the trial court permitted the state to rely upon “other acts evidence” 

spanning five (5) years, including numerous acts occurring before the 

petitioner’s prior conviction for a crime against the complainant, to 

establish acts constituting the “course of conduct” element of the offense? 

 

  The Court of Appeals answered:  No 

 

SECOND ISSUE 

 

Whether the trial court committed prejudicial error in the admission 

of other acts evidence? 

 

The Court of Appeals answered:  No. 

 

THIRD ISSUE 

Was the closing argument by the state was improper and prejudicial? 

The Court of Appeals:  Did not answer. 
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STATEMENT ON ORAL ARGUMENT AND PUBLICATION 

Petitioner requests both oral argument before this Court and 

publication of this Court’s opinion.  Petitioner believes that this case, 

having been granted review by this Court, presents a real and significant 

question of both federal and state constitutional law.   

More particularly, this appeal raises the issue of a criminal 

defendant’s constitutional due process right to notice of the offense charged 

in a case where the Information charged an offense allegedly occurring in 

November 2005, yet the trial court permitted the State admit into evidence, 

argue at closing, and the jury to consider, separate other uncharged acts 

occurring over the course of the preceding five (5) years to meet an element 

of the charged offense – Stalking.  Not only will this Court’s published 

opinion help develop, clarify and harmonize the law and the questions 

presented, but it will have statewide impact involving the statutory 

interpretation of Wis. Stat. § 940.32(2m)(b), a statute the court of appeals 

found to be ambiguous.   

This appeal also raises the very novel issue of the propriety of 

clarifying legislative intent by virtue of sources completely unrelated to the 

legislative history and the extent to which the appellate courts may rely 

upon extraneous sources outside the legislative history to interpret an 

ambiguous statute. 
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The appeal also discusses the differing legal analysis required for a 

due process notice challenge to an Information versus that required upon a 

challenge that the charging document does not allege an offense under the 

law.    

Finally, this appeal addresses the decision of the court of appeals, 

which is in conflict with controlling opinions of the United States and 

Wisconsin Supreme Courts.  The test applied by the court of appeals to 

determine whether the Information was sufficient for due process notice to 

the Petitioner is in conflict with controlling opinions of both the Wisconsin 

and United States Supreme Courts.  Holesome v. State, 40 Wis. 2d 95, 102, 

161 N.W.2d 283, 287 (1968);   Russell v. United States, 369 U.S. 749, 763-

64, 82 Sup. Ct. 1038, 8 L. Ed.2d 240 (1962); State v. Cheers, 102 Wis. 2d 

367, 403-04,306 N.W.2d 676 (1981); Martin v. State, 57 Wis. 2d 499, 506, 

204 N.W.2d 499 (1973). 

 Petitioner also believes that the opportunity for dialogue with the 

Court which oral argument presents allows the fullest possible exposition of 

these issues, issues which this Court believed to be significant enough to 

accept review of the unpublished decision of the court of appeals. 
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STATEMENT OF THE CASE AND FACTS 

This is an appeal from a conviction of one count of stalking with a 

prior conviction for a crime committed against the same victim within 

seven (7) years on June 16, 2007, and the trial court’s denial of a motion for 

new trial filed May 5, 2008, in the circuit court for Richland County, 

Michael J. Rosborough, Judge
1
.  The trial court ruled that evidence initially 

admitted as other acts evidence, including numerous acts occurring before 

the applicable prior conviction, were properly admitted to establish an 

element of the offense, a “course of conduct” as defined in Wis. Stat. §§ 

940.32(1)(a) and (2). 

The petitioner was charged, in a complaint filed December 7, 2005, 

with two counts of Stalking with a Previous Conviction Within Seven (7) 

Years in violation of Wis. Stat. § 940.32(2m)(b) (a class H felony) and one 

count of Criminal Damage to Property in violation of Wis. Stat. § 943.01(1) 

(as a misdemeanor); all three counts additionally charged the defendant as a 

repeat offender pursuant to Wis. Stat. § 939.62(1).  R. 1.  The stalking 

charges in the complaint were based upon allegations that the petitioner 

knowingly engaged in a course of conduct which caused the reasonable 

suffering of emotional distress under the circumstances on or about 

November 30, 2005, directed at James F. Gainor in Count 1, and Rhonda S. 

                                                 
1
 After filing a Motion for Substitution of Judge, the Hon. Michael J. Rosborough was assigned as trial 

judge.   
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Gainor in Count 2, and that the petitioner had been previously convicted of 

a crime within seven (7) years where the victim of prior crime is the same 

victim as the charged offense.  The criminal damage to property charge was 

based upon the allegation that the petitioner intentionally damaged a 

vehicle belonging to James and Rhonda Gainor without the owner’s 

consent on or about November 30, 2005.  The petitioner was subsequently 

acquitted of counts 2, stalking Rhonda Gainor, and 3, criminal damage to 

property.  

A motion to dismiss the criminal complaint was timely filed on April 

27, 2006 prior to the preliminary hearing.  R. 14.  The petitioner’s motion 

to dismiss the criminal complaint, with respect to the felony counts of 

stalking with a prior conviction within 7 years, argued, in part, that the 

complaint was insufficient as it alleged only one act rather than a “course of 

conduct,” as defined in Wis. Stat. § 940.32(1)(a), occurring on November 

30, 2005.  The Honorable Edward Leineweber, presiding over the 

preliminary hearing on May 4, 2006, refused to rule on the motion to 

dismiss the criminal complaint prior to the preliminary hearing over 

defense counsel’s objection.  R. 109 p. 5.  The Honorable Michael J. 

Rosborough subsequently denied the motion by Order filed May 3, 2007 on 

the grounds that:  (1) the probable cause determination at the preliminary 

hearing rendered the motion moot; and (2) the complaint set forth sufficient 

facts to establish probable cause.  R. 51. 
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The state filed a Motion to Introduce Evidence of other Crimes, 

Wrongs or Acts, Pursuant to § 904.04(2) on November 3, 2006, seeking the 

admission of the petitioner’s prior convictions and the underlying 

allegations constituting the basis for the petitioner’s prior convictions in 

circuit case number 01 CM 236, wherein the petitioner was convicted of 

three counts of Violating a Harassment Restraining Order, convictions 

entered June 30, 2003, and two counts of Unlawful Use of Telephone, 

convictions entered August 7, 2003.  R. 48.  The state’s motion addressed 

the issue of possible prejudice stemming from admission of the other acts 

evidence and the use of a limiting instruction to dispel such prejudice, 

stating that the state would request such an instruction be given to the jury.  

R. 48.  

On November 21, 2007, the trial court granted the state’s motion, 

over the petitioner’s objection and argument with respect to prior acts 

allegedly committed against James and Rhonda Gainor, in case number 01 

CM 236, on the basis that such evidence generally goes to the issue of 

motive, to provide context to the situation that leads to the criminal charges, 

providing background to the relationships of the parties, and that such 

evidence is admissible in these kinds of cases.  R. 110 p. 5.    

The Information was filed May 10, 2006, charging the petitioner, in 

Count 1, with Stalking With a Previous Conviction Within Seven (7) Years 
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pursuant to Wis. Stat. § 940.32(2m)(b) as a repeater listing James Gainor as 

the victim.  Count 1 detailed the offense charged, in relevant portion: 

The above-named defendant on or about Wednesday, 

November 30, 2005, in the City of Richland Center, Richland 

County, Wisconsin, did intentionally engage in a course of 

conduct directed at a specific person to wit:  James F. Gainor 

that causes that person to fear and that would cause a reasonable 

person to fear bodily injury or death to herself and where the 

actor knows or reasonably should know that the conduct placed 

the person in reasonable fear of bodily injury or death to himself.  

The actor has a previous conviction for a crime within 7 years of 

the present violation and the victim of that crime is also the 

victim of the present violation.   

 

R. 29. 

 

The Information was not subsequently amended at any time.   

The state’s first witness at trial, Officer John Annear of the Richland 

Center Police Department, testified briefly to investigating the petitioner for 

harassing phone calls to James and Rhonda Gainor in 2001, while the 

Gainors had a restraining order against her, which led to the petitioner’s 

prior convictions in 2003.  R. 112 pp. 99, 142.  Officer Annear also testified 

at length regarding the investigation of criminal damage to the Gainor’s 

vehicle on November 30, 2005.  

James Gainor was called as the state’s second witness and testified 

to numerous acts of harassment between 2001 and the petitioner’s prior 

convictions June 30, 2003, acts of harassment between July 2003 and 

November 2005, and at length regarding the incident on November 30, 

2005 when Mr. Gainor claimed to have witnessed the petitioner scratching 

the paint on (or “keying”) his vehicle.  James Gainor testified on direct 
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examination to numerous acts occurring prior to the petitioner’s prior 

conviction for a crime against him on June 30, 2003 including:  

1) receiving numerous phone calls from the petitioner on about September 

14, 2000 R. 112 pp. 147-48;  

2) receiving a lot of phone calls starting October 4, 2000 R. 112 p.148;  

3) the petitioner appearing at and entering property owned by James Gainor 

on October 4, 2000 R.112, 148;  

4) the petitioner appearing at the home of James Gainor and confronting 

him on October 5, 2000 R. 112 pp. 149-50;  

5) receiving lots of crank calls at home and work from October to 

November of 2000 R. 112 pp. 150-151;  

6) the petitioner calling and threatening to cause problems at his employer’s 

Christmas party in the first week of December 2000 R. 112 p. 152;  

7) discovering his truck tires flattened a few days after the petitioner’s call 

in December 2000 R. 112 p. 152;  

8) discovering his truck windshield had been shattered on December 15, 

2000 R. 112 p. 152;  

9) receiving a call and voicemail message from the petitioner warning him 

to watch where he parked so that the petitioner wouldn’t be tempted to do 

anything since she was so psychotic on December 25, 2000 R. 112 p. 153;  
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10) the petitioner confronting him at his place of employment after work 

and secretly recording their conversation on December 27, 2000 R. 112 pp. 

156-57;  

11) receiving magazine subscriptions which hadn’t been ordered, receiving 

crank calls at home and work, and having someone call to cancel 

reservations for a wedding dance at a bowling alley twice in January of 

2001 R. 112 p.159;  

12) receiving numerous crank calls at home and work between February 

2001 and June 2003 R. 112 pp. 161, 164; and 

13) discovering paint dumped on his truck, the passenger side of the truck 

keyed up, spray paint on his truck, his car windshield smashed and 

discovering the locks on both his car and truck shut with super glue on 

different, unspecified dates between February 2001 and June 2003 R. 112 

pp. 164-65. 

James Gainor additionally testified to various acts allegedly carried 

out by the petitioner from September 2003 to November 2005, prior to the 

date charged in the Information.  James Gainor testified that he:  

1) received numerous crank calls in September 2003 R. 112 p. 166;  

2) started receiving crank calls again in March 2004 R. 112 p. 167; 

3) discovered that both sides of his car had been keyed on January 6
th

 or 7
th

, 

2005 R. 112 p. 169; and  
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4) received lots of crank calls at work in November 2005, filing a report 

with police the second week of that month R.112 p.171. 

The state also called Jerald Cooper as a witness regarding prior acts by the 

petitioner.  Mr. Cooper testified about his investigation into crank calls to 

Mr. Gainor from the Richland Hospital in 2001 and how he discovered that 

it was the petitioner.  R. 112 pp. 265-270.  

The trial court reviewed jury instructions with the parties after the 

close of defense’s case on the third day of the jury trial, June 14, 2007.  The 

original proposed jury instruction for the charge of stalking James Gainer 

submitted by the state, filed June 4, 2007, addressed the element of “course 

of conduct” and listed three (3) acts constituting the course of conduct:  

(1) maintaining a visual or physical proximity to the victim; or  

(2) approaching or confronting the victim; or  

(3) placing an object on property owned by the victim.  R. 59 p .4.  

The trial court, however, included nine of the ten examples of acts which 

may be considered in determining a “course of conduct” listed in Wis. Stat. 

§ 940.32(1)(a)1-10, excluding only subsection (1)(a)9 addressing the 

delivery of an object with the intent that it be delivered to the victim.  R. 81 

pp. 3-5.  The state expressed approval of the trial court’s version of the 

instruction, (R. 112 p. 681), arguing that it was appropriate to include 

examples of acts admitted as other acts evidence because “course of 
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conduct” is defined in a manner that invites a backward looking 

consideration.  R. 112 p. 684.   

The petitioner objected to the form of the jury instruction on the 

element of “course of conduct” listing numerous examples of acts not 

supported by evidence relating to the date charged in the Information, but 

descriptive of other acts evidence that had been admitted by the trial court.  

R. 112 p. 683.   The petitioner proposed limiting the examples of acts the 

jury could consider for the course of conduct, to those acts actually 

supported by the evidence and relating to the incident when the petitioner 

was alleged to have damaged the Gainor’s car.  R. 112 pp. 684-85.  The 

petitioner specifically objected, stating that the instruction as drafted by the 

trial court would substantially increase the likelihood that she would be 

convicted on the basis of other acts evidence dating back to 2001.  R. 112 p. 

685.  

The trial court rejected the petitioner’s proposal stating that the 

phrase “course of conduct” is defined as a series of two or more acts carried 

out over time.  The trial court noted that it’s understanding of the state’s 

theory of the case was that it went back to 2000 and that “a series of things 

have happened to the Gainors since then that they attribute to your client,” 

and that the stalking had gone on for a period of seven (7) years.  R. 112 pp. 

685-86.   The petitioner argued that while the prior convictions from 2003 

constitute an element of the offense as an act within the seven (7) year 
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period, the trial court’s instruction would leave the jury free to convict the 

petitioner on the basis of uncharged acts against the alleged victim 

occurring before the applicable prior conviction.  R. 112 p. 686.  The trial 

court rejected the petitioner’s argument and ruled that the jury may consider 

all alleged acts in a stalking case and that the state was free to pursue that 

theory if supported by the evidence to support it.  R. 112 p. 687.   In the 

trial court’s Order, dated May 3, 2008 (R.102 p.1), denying the petitioner’s 

post-conviction motion for new trial, the court reasserted that: 

other acts evidence relating to the alleged victims of the present 

case from the year 2000 onward was properly admitted to 

establish an element of the charged offense, a ‘course of 

conduct’ as defined in Wis. Stat. §940.32(1)(a). 

 

The state proceeded with closing argument on the theory supported 

by the trial court’s ruling on jury instructions.  The state argued, referring to 

the petitioner’s prior June 30, 2003 convictions for violation of a restraining 

order occurring in 2001: 

The nature of that was making the telephone calls to the 

hospital and, of course, that fits one of the subjects that the judge 

just read to you concerning the course of conduct that you may 

considering deciding whether or not she is guilty of the stalking 

charges.  One of those is contacting the victim by telephone and 

causing the person’s telephone to ring repeatedly, etcetera.   

 I think there’s also evidence in the case that she audio-

taped the activities of the victim.  Remember, there’s the 

conversation on December 27 of 2000 where she was 

audiotaping Mr. Gainor without him knowing about it.  

 

R. 112 p. 712. 

 

The state also offered examples of acts constituting a “course of conduct” 

from October 4 and 5 of 2000, where the petitioner was alleged to have 
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entered Mr. Gainor’s home and subsequently confronted him at his home 

the next day with her sister as well as the receipt of unordered magazine 

subscriptions which Mr. Gainor had testified to as occurring in January of 

2001.  R. 112 pp. 712-13.    

The state, in final closing arguments, went further in defining a 

“course of conduct” by advising the jury, “the stalking charges require two 

or more acts and just the convictions from the hospital with the telephone 

calls, well there you got three for that matter because three convictions.”  R. 

112 p. 748.  This argument was in reference to the testimony regarding 

crank calls, the subsequent investigation which led to the petitioner’s arrest 

for violating a restraining order in 2001 and the judgment of conviction 

entered into evidence to establish prior convictions for crimes committed 

against the same complaining witnesses.  R. 70, Ex. 25.   

The trial court subsequently denied the petitioner’s motion for 

judgment notwithstanding the verdict, filed September 25, 2007, R. 91 pp. 

3-6), which argued that the admission of other acts evidence to establish an 

element of the offense violated the petitioner’s due process rights to notice 

of the charge and a fair trial.   The state responded by arguing that the trial 

court had previously ruled that the “course of conduct” element of the 

offense was properly established by acts alleged to have occurred between 

the years 2000 to 2003 as direct proof in the present case R.104 pp.1-2) and 

that the petitioner’s due process right to notice was not infringed as the 



 20 

criminal complaint incorporated a motion to introduce other acts evidence 

pursuant to Wis. Stat. § 904.04(2) filed April 9, 2003.  R.1, pp. 13-19.   The 

state also argued that the petitioner was given notice that evidence of other 

acts occurring prior to the date charged in the Information because earlier 

acts had been testified to at the preliminary hearing and were subject to a 

motion hearing on the state’s motion to admit other acts evidence pursuant 

to Wis. Stat. § 904.04(2) filed November 3, 2006.  R. 104 p. 3).   The state 

failed to address how the petitioner was given notice that other acts 

evidence stemming from occurrences from June 2003 through early 

November 2005 would also be used to establish the charged “course of 

conduct” in the present case.  The trial court denied the petitioner’s motion 

because it was “satisfied that its evidentiary rulings were correct and the 

court is satisfied that there was sufficient evidence to support the jury’s 

verdict.”  R. 113 p. 4. 

The trial court subsequently denied the petitioner’s motion for new 

trial which argued that other acts evidence was improperly admitted to 

establish motive and identity, that the other acts alleged to have occurred 

prior to June 30, 2003 were improperly admitted to establish a “course of 

conduct” occurring within seven years after the prior June 30, 2003, and 

improper argument by the state during closing argument.   The state argued 

that it supported the trial court’s ruling at the close of the trial that other 

acts evidence prior to the petitioner’s prior conviction could establish the 
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“course of conduct” element in the present case and that closing arguments 

to the jury pursuing that theory were not improper based upon the court’s 

ruling.  R. 115 pp. 8-9.  The trial court denied the motion.  R. 115 p. 9.  

 The Wisconsin Court of Appeals for District IV, in a decision not 

recommended for publication in the official reports, affirmed the trial 

court’s rulings.  Slip Op.  Applying the test set forth in Wilson v. State, 59 

Wis. 2d 269, 276, 208 N.W.2d 134 (1973), the court held that the petitioner 

received sufficient notice of the charged offense because the Information 

alleged the elements of the charged crime.  Slip. Op, pp. 15-16.  The court 

further held that the petitioner’s right to a fair trial was not violated by the 

use of alleged acts occurring prior to the operative prior conviction to 

establish the “course of conduct” element of the offense.  Slip. Op, p. 10.  

The court reasoned that although the language of Wis. Stat. §940.32(2m)(b) 

is vague, the legislative intent is sufficiently clarified such that the rule of 

lenity does not apply on the basis of Nat’l Inst. of Justice, U.S. Dep’t of 

Justice, Project to Develop a Model Anti-Stalking Code for States (1993).  

The court, therefore, determined that the statute only requires that the final 

act in a course of conduct occur after the requisite prior conviction, based 

upon the legislative intent to provide a gradient of aggravated stalking 

offenses gleaned from the federal publication.  Slip. Op, p. 10. 
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ARGUMENT 

I. THE PETITIONER’S CONSTITUTIONAL DUE PROCESS 

RIGHT TO NOTICE OF THE CHARGED OFFENSE WAS VIOLATED 

WHEN THE TRIAL COURT PERMITTED THE STATE TO ADMIT 

“OTHER ACTS” EVIDENCE TO ESTABLISH A “COURSE OF 

CONDUCT” NOT CHARGED BY THE STATE AND WHERE SUCH 

ACTS ALLEGEDLY OCCURRED BEFORE THE DATE OF THE 

CHARGED STALKING VIOLATION AND BEFORE THE DATE OF 

THE PETITIONER’S PRIOR CONVICTION. 

 

 

The Sixth Amendment to the United States Constitution and Article 

1, §7 of the Wisconsin Constitution guarantee an accused the right to be 

informed of the nature and cause of a criminal accusation.  In essence, 

“procedural due process requires that a defendant have notice of a specific 

charge and a chance to be heard in trial of the issues raised by that charge.”  

State v. Cheers, 102 Wis. 2d 367, 403-406, 306 N.W.2d 676 (1981).  The 

Information must not only allege that the statutory elements of the charged 

offense have been committed; it must provide information that, 

“sufficiently apprises the defendant of what he must be prepared to meet, 

and secondly, in case any other proceedings are taken against him for a 

similar offence, whether the record shows with accuracy to what extent he 

may plead a former acquittal or conviction.”  Russell v. United States, 369 

U.S. 749, 763-64, 82 Sup. Ct. 1038, 8 L. Ed.2d 240 (1962) (internal 

quotations and citations omitted).  The constitutional due process right to 

notice of a charged offense “requires that the notice provided reasonably 

convey the information required for parties to prepare their defense and 
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make their objections.”  Bachowski v. Salamone, 139 Wis. 2d 397, 412-13, 

407 N.W.2d 533 (1987) (holding that due process rights were not violated 

where the statute at issue “requires a petitioner to state facts and 

circumstances which describe and support the specific acts or conduct 

which allegedly constitute” the offense defined by statute and where the 

form required to file the claim “requires the petitioner to specify ‘what 

happened when, where, who did what to whom.’”). 

The purpose of the Information is “to inform the defendant of the 

charges against him.”  Cheers, at 403.  The constitutional sufficiency of the 

pleadings are determined by two factors:  (1) whether the accusation is such 

that the defendant is able to determine whether it states an offense to which 

she is able to plead and prepare a defense; and (2) whether conviction or 

acquittal is a bar to another prosecution for the same offense.  Id. at 404, 

citing State v. George, 69 Wis. 2d 92, 97, 230 N.W.2d 253 (1975).   The 

Information’s essential function is to “provide the defendant with sufficient 

details regarding the nature of the charge and conduct which underlies the 

accusation to allow her or him to prepare or conduct a defense.”  State v. 

Stark, 162 Wis. 2d 537, 544, 470 N.W.2d 317 (Ct. App. 1991).   Notice to 

the accused is the key factor required of the Information,   Whitaker v. 

State, 83 Wis. 2d 368, 373, 265 N.W.2d. 575 (1978), and the “right to be 

clearly appraised of the criminal charge is constitutional in scope and 
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cannot be avoided by mere rules of modern pleading…”  Martin v. State, 

57 Wis. 2d 499, 506, 204 N.W.2d 499 (1973).    

A defendant’s due process rights are violated when the Information 

does not contain the time frame for which the defendant is prosecuted for a 

continuing offense.  The Information must inform the accused of “the time 

frame in which the crime allegedly occurred.”  State v. Kaufman, 188 Wis. 

2d 485, 492, 525 N.W.2d 138 (Ct. App. 1994), quoting Stark, at 544; see 

also, Stark at 545-46 (holding that while the time need not be precisely 

alleged when it is not a material element of the charged crime, the State still 

has a constitutionally required obligation to “inform the defendant, within 

reasonable limits, of the time when the offense charged was alleged to have 

been committed;” and, “the state has a duty to disclose information it does 

have,” with regards to the time period of the charged offense);  State v. 

Fawcett, 145 Wis. 2d 244, 253, 426 N.W.2d 91 (Ct. App. 1988) (“A 

defendant is entitled to be informed of the charges against him, as well as 

the underlying facts constituting the offense, including the time frame in 

which the [offense] allegedly occurred...” (citations omitted)).  The date of 

the alleged acts constituting the offense is critical because, “the purpose of 

the charging document is to inform the accused of the acts he allegedly 

committed and to enable him to understand the offense so he can prepare 

his defense.”  State v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 

555, 566, 261 N.W.2d 147 (Wis. 1978). 
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The state has the power to decide whether to charge an individual 

with a continuing offense or a series of single offenses where a defendant’s 

alleged actions may be viewed as a continuing offense.  Kaufman, at 492, 

FN. 2, citing State v. Lomargo, 113 Wis. 2d 582, 587, 335 N.W.2d 583 

(1983).   Where the state elects to charge a defendant with a continuing 

offense, failure to provide the defendant with the date upon which the 

charged continuing offense began violates the defendant’s due process 

rights by failing to provide notice that the defendant would have to prepare 

a defense to that continuing violation.  Kaufman, at 492; see also State v. 

Cornhauser, 74 Wis. 42, 43-44, 41 N.W. 959 (1889) (holding than an 

information for embezzlement was improperly sustained by evidence of 

embezzlement occurring prior to the charged date).  

The court of appeals, in Kaufman, addressed an Information 

charging the defendant with one count of welfare fraud occurring between 

June 21 and September 22, 1991, and another count of welfare fraud 

occurring between September 21 and December 22, 1990.  Welfare fraud is 

a continuing offense, John v. State, 96 Wis. 2d 183, 194, 291 N.W.2d 502 

(1980), and the state in Kaufman elected not to charge the defendant with 

committing the offense from the date that the continuing violation allegedly 

began.  Evidence presented at trial did not establish that the defendant 

failed to timely report a change in her living circumstances as charged in 

count one, but that she had committed welfare fraud from 1988 through 
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early June of 1991.   Id. at 489-90.  The state argued that welfare fraud was 

a continuing offense which began prior to the dates charged in count 1 due 

to the defendant’s failure to report a change in circumstances before June 

1991.  Id. at 490 (arguing that the continuing offense was proven by a 

state’s witness testifying to the defendant’s confession to have been 

committing welfare fraud from the fall of 1988).   

The Kaufman court rejected the state’s position, finding that the 

decision to charge Kaufman with welfare fraud on two separate periods, 

rather than charging her with a continuing offense with the earlier alleged 

beginning date of the Fall of 1988 specified in the information, violated her 

constitutional right to sufficient notice to prepare a defense.  Id. at 492.   

The defendant had not been provided adequate notice that she would have 

to prepare a defense to a continuing violation: “Regardless of when 

Kaufman’s failure to report allegedly occurred, this critical date was not 

stated in the information and cannot now be considered without violating 

Kaufman’s rights of due process.”  Id., citing, George, 69 at 96-97.   

The present case is similar to the circumstances addressed in 

Kaufman.  Evidence was presented at trial that the petitioner scratched the 

paint on the Gainor’s vehicle on November 30, 2005, (R. 112, pp. 171-185, 

235-238, 282-284), however, the jury acquitted the petitioner of count three 

(3) of the Information charging criminal damage to the Gainor’s vehicle on 

November 30, 2005.  A substantial portion of the State’s case consisted of 
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what was initially admitted as other acts evidence by the trial court, (R. 

110, p. 5) addressing uncharged acts spanning a period of more than five 

(5) years from the date charged in the Information.
2
  Rather than charging 

the petitioner with an offense starting in 2000, the petitioner was charged 

with the separate occasion of stalking on or about November 30, 2005.   

Similar to the facts in Kaufman, the state did not seek to amend the 

Information prior to the trial or even jury deliberations pursuant to Wis. 

Stat. § 971.29(2).
3
  Rather, it appears that the State never intended to 

establish the course of conduct element of the offense by acts allegedly 

committed prior to the operative prior conviction until the trial court 

advised the state that it viewed the course of conduct as consisting of all 

alleged acts over the five (5) year period at the jury instruction conference.   

The petitioner received notice sufficient to prepare a defense to 

allegations of stalking and criminal damage to property on November 30, 

2005, but learned at the close of proof at trial that the state would seek to 

establish an element of the offense with all acts alleged to have occurred 

                                                 
2
 The state presented several witnesses for the purpose of establishing other acts evidence.  See 

the entire testimony of John Annear relating to harassing calls in 2001 (R.112 p. 99-101, 140); 

testimony of James Gainor relating to events from September 2000 to early November 2005 

(R.112 p. 147-70) (These are the 23 of 45 pages of direct testimony by James Gainor that 

primarily addressed other acts evidence); testimony of Rhonda Gainor (R.112 p.  220-29); entire 

testimony of Jerry Cooper relating to phone calls investigated in 2001 (R.112 p. 265-70); and the 

testimony of Amanda Johnson relating to phone calls prior to 2003 (R.112 p. 276-79). 
 
3
 971.29(2) – At the trial, the court may allow amendment of the complaint, indictment or 

information to conform to the proof where such amendment is not prejudicial to the defendant.  

After verdict the pleading shall be deemed amended to conform to the proof if no objection to the 

relevance of the evidence was timely raised upon the trial.   
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over a five (5) year period.  Extending the scope of the alleged continuing 

offense to five (5) years from a specific charged date dramatically increased 

the number of allegations the petitioner needed to defend against.  Not only 

were the number of alleged acts and the time frame dramatically increased, 

but this was done so only after the defense had rested its case.  

 The court of appeals, in its opinion, attempts to distinguish Kaufman 

from the petitioner’s situation, stating that the charge of welfare fraud as in 

Kaufmann does not have the element of the “course of conduct” element 

required for the offense of Stalking.  However, the offense of welfare fraud, 

like stalking, is generally a continuing offense.  See John, at 194 and Slip. 

Op, pp. 14-15.  Kaufman likewise was charged with a continuing offense 

and the court addressed the issue of whether her due process right to notice 

of the charged offense is violated by prosecution of a continuing offense 

which extended roughly two and a half (2 ½) years prior to the dates 

charged in the Information.  Kaufman, at 491-92.   

Kaufman’s conviction was not vacated because the state failed to 

notify her of a continuing offense.  Rather, it was vacated due to the state’s 

failure to notify her of what time period she would have to defendant 

against.  Id. at 493 (emphasis supplied), (“the information did not indicate 

the date from which the continuing violation began running nor did the 

parties agree to the date …[t]herefore, the State is bound by the time period 

specified in the information.”) The only real distinction in the Kaufman 
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decision for purposes of the legal analysis is that the uncharged time period 

in the present case is greater than five (5) years rather than two and a half (2 

½) years.   

The trial court’s ruling, permitting admission of acts over the five (5) 

year period – from October 2000 to early November 2005 – for the purpose 

of establishing an element of the charged offense, had the practical effect of 

improperly amending count one (1) of the Information to allege a course of 

conduct occurring within a five (5) year period.  While a court may permit 

amendment of an Information at trial where such amendment is not 

prejudicial to the defendant, see Wis. Stat. § 971.29(2), where the 

amendment at the close of trial changes the alleged offense or results from 

different transactions, such amendment is prejudicial as it denies the 

defendant notice of the offense sufficient to prepare a defense.  State v. 

Neudorff, 170 Wis. 2d 608, 618-621, 489 N.W.2d 689 (Ct. App. 1992) 

(amending charge on the morning of trial to a conspiracy which overlapped 

original charge only slightly in time with the originally charged dates was a 

prejudicial violation of the defendant’s right to notice of the charged 

offense); State v. Tawanna H., 223 Wis. 2d 527, 577-78 and 580-81, 590 

N.W.2d 276 (Ct. App. 1998) (amendment of charge to conform to proof at 

close of trial was prejudicial error).  

In the present case, the state sought admission of the prior acts relied 

upon at trial to establish identity in the case of a prior conviction for 
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damaging an unrelated party’s vehicle in 2003, and for the “purposes of 

proving motive, intent, plan, and res geste.”  R. 48 p.12.  The state further 

dispelled any suggestion that such acts would be used to establish the 

charged offense in noting at the close of the “argument” portion of the 

motion that any prejudicial effect could be dispelled by an instruction and 

that the “State will request that such an instruction be given to the jury.”  R. 

48 p.12.  The state’s motion did reference one specific instance in which 

such prior criminal convictions would establish an element of the offense, 

noting that the prior convictions in case number 01 CM 236 would establish 

that the petitioner had been convicted of a prior crime against the alleged 

victims as required for a conviction under Wis. Stat. §940.32(2m)(b).  R. 

48, p.12.    

Simply put, a defendant is entitled to clear notice of the offense 

charged and the time frame of the charged offense in the charging 

instrument, the Information, and that was not provided in this case.   The 

petitioner was prejudiced by the trial court’s ruling at the close of trial as it 

allowed the jury to convict the petitioner of count one (1) of the 

Information on the basis of transactions separate from those alleged in the 

Information.   
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B.  WILSON V. STATE DOES NOT PROVIDE THE PROPER  

LEGAL ANALYSIS TO ADDRESS A DUE PROCESS NOTICE  

VIOLATION CLAIM. 

 

The court of appeals mistakenly applied the jurisdictional 

sufficiency test set forth in Wilson v. State, 59 Wis. 2d 269, 208 N.W.2d 

134 (1973), to address the petitioner’s due process notice violation claim.  

Slip. Op, pp. 15-16.  The test adopted by this Court to address the issue of a 

constitutional due process right to notice was set forth in Holesome v. State, 

40 Wis. 2d 95, 161 N.W.2d 283 (1968): 

In order to determine the sufficiency of the charge, two factors 

are considered. They are, whether the accusation is such that the 

defendant determine whether it states an offense to which he is 

able to plead and prepare a defense and whether conviction or 

acquittal is a bar to another prosecution for the same offense. 

 

Id. at 102 

The United States Supreme Court further explained the basis for this 

analysis and makes it clear that the Wilson test utilized by the court of 

appeals is not sufficient to satisfy the constitutional due process right to 

notice of the charged offense: 

It is an elementary principle of criminal pleading, that where the 

definition of an offence, whether it be at common law or by 

statute, 'includes generic terms, it is not sufficient that the 

indictment shall charge the offence in the same generic terms as 

in the definition; but it must state the species, -- it must descend 

to particulars.'"  United States v. Cruikshank, 92 U.S. 542, 558.  

An indictment not framed to apprise the defendant "with 

reasonable certainty, of the nature of the accusation against him . 

. . is defective, although it may follow the language of the 

statute."  United States v. Simmons, 96 U.S. 360, 362. "In an 

indictment upon a statute, it is not sufficient to set forth the 

offence in the words of the statute, unless those words of 

themselves fully, directly, and expressly, without any uncertainty 

or ambiguity, set forth all the elements necessary to constitute 
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the offence intended to be punished; . . . "  United States v. Carll, 

105 U.S. 611, 612. "Undoubtedly the language of the statute may 

be  used in the general description of an offence, but it must be 

accompanied with such a statement of the facts and 

circumstances as will inform the accused of the specific offence, 

coming under the general description, with which he is charged."  

United States v. Hess, 124 U.S. 483, 487. See also  Pettibone v. 

United States, 148 U.S. 197, 202-204;  Blitz v. United States, 

153 U.S. 308, 315;  Keck v. United States, 172 U.S. 434, 437;  

Morissette v. United States, 342 U.S. 246, 270, n. 30. Cf.   

United States v. Petrillo, 332 U.S. 1, 10-11. That these basic 

principles of fundamental fairness retain their full vitality under 

modern concepts of pleading, and specifically under Rule 7 (c) 

of the Federal Rules of Criminal Procedure, is illustrated by 

many recent federal decisions. 

 

Russell v. United States, 369 U.S. 749, 765-766, 82 Sup. Ct. 1038, 8 L. 

Ed.2d 240 (1962) (footnotes omitted).  

 This Court, in Wilson, did not address a due process issue related to 

notice, but rather, a challenge to the information being jurisdictionally 

defective and void for failing to charge an offense, pursuant to Champlain 

v. State, 53 Wis. 2d 751, 754, 193 N.W.2d 868 (1972). See:  Wilson v. 

State, at 274-75.  This Court, in Wilson, held that the Information did 

sufficiently charge an offense, attempted aggravated robbery, by virtue of 

alleging all elements of the charged offense.  Id. at 275-76.  The present 

appeal, however, objects to the Information as being constitutionally 

insufficient to provide notice of a continuing offense of aggravated stalking 

spanning more than (5) years.  The court of appeals analysis would only be 

appropriate had the petitioner challenged the Information for not charging 

the offense of aggravated stalking.   
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II.  THE PLAIN AND UNAMBIGUOUS LANGUAGE OF WIS. STAT. 

940.32(2m)(b) REQUIRES THAT A COURSE OF CONDUCT 

CONSISTING OF TWO OR MORE ACTS OCCUR “WITHIN 7 YEARS 

AFTER THE PRIOR CONVICTION” FOR A CRIME AGAINST THE 

SAME VICTIM. 

 

 The petitioner’s due process right to a fair trial was violated by the 

trial court’s ruling that the “course of conduct” element could be 

established by alleged acts occurring before the required prior conviction in 

a prosecution under Wis. Stat. § 940.32(2m)(b) as well as producing a jury 

instruction which presented the aggravated element of the offense as a 

sentencing enhancement factor, rather than an element of the charged 

offense.  R. 81, pp. 3-6.  Many of the examples of acts which may 

constitute a course of conduct, placed in the jury instruction sua sponte by 

the trial court, were only established by evidence of acts which occurred up 

to five (5) years prior to the date of the charged offense and prior to the 

petitioner’s prior conviction for a crime against Mr. Gainor.  R. 112. pp. 

685-87).  At the close of the defense’s case, the trial court permitted the 

state to proceed with a theory of prosecution that the relevant acts 

constituting a course of conduct included all alleged acts from 2000 to 

2005.   The state adopted the recently authorized theory of prosecution and 

misstated the law by arguing to the jury that the “course of conduct” 

element of the offense had been established by numerous acts occurring 

prior to the appellant’s conviction for a crime against the victim, entered 
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June 30, 2003, and had even been established by those convictions relating 

to harassing phone calls in 2001.  R. 112, p. 748. 

Wis. Stat. § 940.32(2m)(b) increases the penalty of an I felony 

Stalking charge under Wis. Stat. § 940.32(2) to an H felony where, “[t]he 

actor has a previous conviction for a crime, the victim of that crime is the 

victim of the present violation of sub. (2), and the present violation occurs 

within 7 years after the prior conviction.”  One element of the offense of 

stalking under subsection (2) is engaging in “a course of conduct,” defined 

as “a series of 2 or more acts carried out over time, however short or long, 

that show a continuity of purpose….” Wis. Stat. § 940.32(1)(a). 

This Court has explained that statutory interpretation relies upon the 

plain language of a statute “because it is assumed that the legislature's 

intent is expressed in the words it used.”  State v. Haanstad, 2006 WI 16, 

¶19, 288 Wis. 2d 573, 709 N.W.2d 447 (citation omitted).  Thus, 

interpretation begins with the language of the statute and giving it its 

common, ordinary, and accepted meaning, except that technical or specially 

defined words are given their technical or special definitions. State ex rel. 

Kalal v. Circuit Court for Dane County, 2004 WI 58, ¶45, 271 Wis. 2d 633, 

681 N.W.2d 110. 

Statutory language is interpreted in the context in which it is used, 

not in isolation but as part of a whole, in relation to the language of 

surrounding or closely related statutes, and we interpret it reasonably to 
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avoid absurd or unreasonable results.  Id. at 46.  The scope, context, and 

purpose of the statute are also considered insofar as they are ascertainable 

from the text and structure of the statute itself.  Id. at 48.  If this process of 

analysis yields a plain meaning, then there is no ambiguity and the plain 

meaning must be applied.  Id. at 46.  

However, if the statutory language is capable of being understood by 

reasonably well-informed persons in two or more senses, it is ambiguous 

and we may employ sources extrinsic to the statutory text. Id. at 47, 50. 

These extrinsic sources are typically items of legislative history. Id. at 50.  

Courts must interpret a statute in the manner favoring the defendant where 

the court is unable to clarify intent of the legislature by resort to legislative 

history.  State v. Cole, 2003 WI 59, ¶67, 262 Wis. 2d 167, 663 N.W.2d 700. 

A.  THE PLAIN, UNAMBIGUOUS, LANGUAGE OF WIS. STAT. § 

940.32(2m)(b) REQUIRES PROOF OF A SERIES OF TWO OR MORE 

ACTS INTENDED TO PLACE A PERSON IN DISTRESS COMMITTED 

AFTER THE PRIOR CONVICTION FOR A CRIME AGAINST THE 

SAME VICTIM. 

 

 The petitioner was charged with a violation of Wis. Stat. 

§940.32(2m)(b) in Count 1 of the information.  R. 29.  That subsection of 

the statute is as follows: 

(2m) Whoever violates sub. (2) is guilty of a Class H felony if 

any of the following applies: 

(b) The actor has a previous conviction for a crime, the victim of 

that crime is the victim of the present violation of sub. (2), and 

the present violation occurs within 7 years after the prior 

conviction. 
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(emphasis supplied).   A violation of subsection (2) requires a course of 

conduct consisting of a series of two or more acts.  Wis. Stat. §§ 

940.32(1)(a) and (2).  It is clear from the context of sub. (2m)(b), that the 

“present violation” which must occur within 7 years after the prior 

conviction is a present violation of sub. (2) which encapsulates a “course of 

a conduct” consisting of two or more acts.  Thus, a prosecution under 

(2m)(b) must establish two or more acts constituting a “course of conduct” 

which occur after the requisite prior conviction.   

 This plain meaning of the statute is further supported by closely 

related statutes.  The very similar Harassment statute Wis. Stat. § 947.013 

also provides a gradient of penalties for harassing conduct entailing a 

“course of conduct” and proscribes certain time periods for aggravated 

harassment offenses.  Pursuant to Wis. Stat. 947.013(1t), the offense of 

harassment is elevated to a Class I felony where an accused commits the 

offense of harassment and has been previously convicted of harassment 

“involving the same victim and the present violation occurs within 7 years 

of the prior conviction.”
4
  (Emphasis supplied).  While the aggravated 

stalking statute, Wis. Stat. 940.32(2m)(b), requires that the stalking offense 

occur within 7 years after the prior conviction, the aggravated harassment 

provision under Wis. Stat. 947.013(1t) only requires that the harassment 

                                                 
4
 The language of subsection (1t) is substantially identical to the subsection as it existed in 1992, 

prior to the enactment of 1993 Wis. Act 96 which created the Stalking statute and prior to the 

publication of Project to Develop a Model Anti-Stalking Code for States. 
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occur within 7 years of the prior conviction.  As it is assumed that “the 

legislature’s intent is expressed in the words it used”, Haanstad, at ¶19, it is 

clear that the legislative intent in drafting Wis. Stat. § 940.32(2m)(b) was 

different than in Wis. Stat. § 947.013(1t).  As the legislature is presumed to 

be aware of the language of other statutes, particularly closely related 

statutes, the difference in statutory language indicates that Wis. Stat. 

940.32(2m)(b) was not intended to address a course of conduct which only 

partially occurs within 7 years of a prior offense, but only a course of 

conduct (two or more acts) occurring after the prior conviction.   

 The text of Wis. Stat. 940.32(2e)(a) also supports the petitioner’s 

reading of sub. (2m)(b):  “After having been convicted of a sexual assault 

… or a domestic abuse offense, the actor engages in any of the acts listed in 

sub. (1)(a) 1. to 10., if the act is directed at the victim of the sexual assault 

or the domestic abuse offense.”  Sub. (2e)(a) demonstrates that the 

legislature can clearly express it’s intent to require that only one act 

constituting a “course of conduct” is necessary to constitute an aggravated 

offense after a prior conviction.  That the legislature did not use similar, 

clear language in sub. (2m)(b) demonstrates that the legislature did, indeed, 

intend the aggravated offense require proof of at least two acts occurring 

after the requisite prior conviction.  
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B. LEGISLATIVE INTENT BEHIND THE ENACTMENT OF WIS. 

STAT. 940.32(2m)(b) CANNOT BE CLARIFIED BY 

EXTRANEOUS SOURCES WITH NO RELATION TO 

LEGISLATIVE HISTORY. 

 

 The court of appeals, relying upon dicta from State v. Warbelton, 

2009 WI 6, ¶35-36, 315 Wis. 2d 253, 759 N.W.2d 557, improperly relied 

upon a U. S. Department of Justice (hereinafter “DOJ”) publication to 

surmise the legislature’s intent upon finding the language of Wis. Stat. § 

940.32(2m)(b) to be ambiguous.   

 The Warbelton decision did not rely upon the DOJ publication to 

interpret Wis. Stat. §940.32(2m)(a).  Rather, this Court utilized the plain 

language of the subsection as well as examining the structure of the statute 

as a whole and it’s relation to other, similar statutes.  Id. at ¶22-34.  This 

Court then noted that the evident intent of the legislature to create 

aggravated offenses with additional elements was further confirmed by the 

history of other stalking statutes naturally as evidenced by the Project to 

Develop a Model Anti-Stalking Code for the States.  Warbelton, at ¶35 

(noting in FN. 17 that “there is no direct reference to the model statute 

recorded in the legislative history”).   

 The lower court’s reliance upon a DOJ publication is flawed not 

only because there is no indication that the legislature relied upon the 

publication, but because the text of sub. (2m)(b) is not even suggested as an 

aggravated offense by the model code.  See Project to Develop a Model 
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Anti-Stalking Code for States, p.49-50 (proposing aggravated offenses for 

those previously convicted of a felony or stalking offense against the same 

victim within a certain number of years).  Additionally, Wisconsin statutes 

contained the model for the stalking offense long before the DOJ 

publication.  See Id. at 15 (citing Wis. Stat. § 947.013 as Wisconsin’s 

stalking statute). 
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CONCLUSION 

 The petitioner’s Constitutional Due Process Rights to be informed of 

the nature and cause of the charged offense and her right to a fair trial 

pursuant to the Sixth and Fourteenth Amendments to the United States 

Constitution and Article 1, §7 of the Wisconsin Constitution were violated.   

Count 1 of the Information charging her with Stalking with a Previous 

Conviction For a Crime Against the Same Victim Within 7 Years under 

Wis. Stat. § 940.32(2m)(b) occurring “on or about Wednesday, November 

30, 2005” was insufficient to provide the petitioner with notice that she 

would be required to defend against numerous allegations of acts 

constituting the offense of Stalking spanning a period greater than five (5) 

years.  The petitioner was also denied a fair trial based upon a 

misinterpretation of Wis. Stat. § 940.32(2m)(b) by the trial court which 

permitted the state to argue to the jury and for the jury to consider alleged 

acts occurring prior to the operative prior conviction alone as sufficient to 

constitute the required “course of conduct.”  The state at trial even went so 

far as to argue that the uncharged actions underlying the petitioner’s prior 

convictions, standing alone, were sufficient to establish the “course of 

conduct” element of the offense.
5
  R. 112, p. 748. 

                                                 
5
 Closing argument by the State: “I just want to point out that the stalking charges require two or more acts 

and just the convictions from the hospital with the telephone calls, well there you got three for that matter 

because three convictions.”  A proposition which most likely violates a defendant’s constitutional 

protection from double jeopardy and ex-post facto laws.  
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 The court of appeals’ analysis of the Due Process notice issue raised 

by the petitioner is in conflict with controlling precedent in the opinions of 

both the United States and Wisconsin Supreme Courts.  The lower court 

improperly applied the analysis appropriate to determine a court’s 

jurisdictional authority to hear a claim challenging the sufficiency of the 

Information based upon failure to charge an offense under the law.  The 

petitioner did not allege that the Information failed to sufficiently provide 

notice of what statutory offense was charged; rather, she challenged the 

sufficiency of the Information in Count 1 to provide notice of the nature 

and cause of the charged offense – i.e., what alleged acts or course of 

conduct she would be required to defend against at trial.  The Information 

did not provide the petitioner with notice of the nature and cause of the 

Stalking charge sufficient to put her on notice that elements of the offense 

could be established by conduct alleged to have occurred at various and 

unspecified times over a five (5) year period. 

 The court of appeals additionally improperly found Wis. Stat. § 

940.32(2m)(b) ambiguous and that the legislature’s intent was clarified by 

virtue of an extraneous publication by a unit of a federal agency not 

referred to in the legislative history.  The lower court failed to utilize 

traditionally fundamental methods of statutory interpretation in reaching the 

determination of ambiguity.  The lower court further erred by relying upon 

a completely extraneous source with no connection to the Wisconsin 
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legislature’s enacting of the statute.  Finally, the lower court’s reasoning for 

reliance upon the extraneous source is flawed.   

 The decision of the court of appeals must be overruled and in doing 

so, this Court should send a clear message to lower courts that statutory 

interpretation must be based upon the language of a statute, the statutes 

context, similar statutes, and finally, legislative history if required.  

Allowing the appellate courts to disregard statutory context, legislative 

history and merely rely upon extraneous sources from without the state 

simply invites unbridled judicial activism.  For the reasons stated above, the 

conviction of the petitioner must be reversed and this action remanded to 

the trial court with directions to grant the petitioner’s Motion for New Trial. 

Dated at Middleton, Wisconsin, May 12, 2010. 

    Respectfully submitted, 

       

    JANET A. CONNER, 

        Defendant-Appellant-Petitioner 

       

    MAYS LAW OFFICE, LLC 

Attorneys for the  

   Defendant-Appellant-Petitioner 

    6405 Century Avenue, Suite 103 

    Middleton, Wisconsin  53562 

    (608)  257-0440 

     

 

            BY: _______________________ 

    STEPHEN E. MAYS 

    State Bar No. 1025716 
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ARGUMENT 

 The State argues two points in its brief: (1) that Wis. Stat. 

940.32 (2) and (2m) cannot be read as requiring a course of conduct 

occur after the qualifying prior conviction; and (2) that the 

petitioner’s Due Process right to a fair trial and notice of the charged 

offense were not violated.  The State additionally raises the claim 

that the petitioner has waived this notice issue, although 

acknowledging that the petitioner “did file a motion to dismiss the 

complaint but that motion questioned whether the complaint 

established probable cause, not whether it gave sufficient notice to 

satisfy due process.”  (State’s brief, p. 20).  In making this argument, 

the State, essentially assists in making the petitioner’s point:  that 

she did not challenge any notice issue at the trial court level – until 

that became an issue on the last day of the jury trial at the jury 

instruction conference, when the trial court, following the 

petitioner’s continuing objections to the proffered “other acts” 

evidence, permitted the state to proceed with a theory of prosecution 

which included all alleged acts from 2000 to 2005 – because notice 

had never been an issue until that time.  The State charged, and the 

petitioner prepared a defense to, an allegation “on or about 

November 30, 2005.”  The petitioner only learned at the close of 

proof at trial, when the trial court advised the state that it viewed the 
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course of conduct as consisting of all the alleged acts over the five 

(5) year period, that the allegation of November 30, 2005 was now 

not the only significant date in question.
1
  Hence, the petitioner 

could not, prior to that time, have raised a notice issue.  The 

petitioner objected, all along, to the admission of the proffered other 

acts evidence.   

 Moreover, and as probably said previously but will be stated 

more clearly, and even quite bluntly, now, even the State at trial did 

not view this case as the trial court ultimately suggested it be 

prosecuted – not as an incident occurring “on or about” a single date, 

but as a continuing course of conduct – as is evident by the State 

filing, and convincing the trial court to grant, a motion admitting the 

alleged uncharged incidents as “prior bad acts” under Wis. Stat. 

904.04(2).  The State did not charge, nor proceed at any time prior to 

the jury instruction conference (where it received a helping hand 

from the trial court) on the theory that the uncharged allegations 

spanning a course of five (5) years prior to the date in question – 

November 30, 2005 – constituted a “course of conduct.”  Instead, the 

State believed them to be admissible under 904.04.
2
     

                                                 
1
 The petitioner objected all along to the admission of the State’s “other acts” motion.  That the State now 

asserts waiver on the notice issue is unpersuasive. 
2
 For the State to then argue in its brief that the petitioner “does not directly address the evidentiary basis 

for the admission of the individual acts in her brief” is also unpersuasive, and also misleading, as those very 

“individual acts” were previously admitted (and the petitioner clearly objected to their admission), and then 
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 The State’s arguments rely upon its interpretation of Wis. 

Stat. § 940.32(2m)(b), and whether the charging instrument 

sufficiently provided the petitioner notice of the charged offense.  

The petitioner’s reply brief will first address the issue of waiver, 

then respond to the State’s arguments regarding statutory 

interpretation, and finally the issue of whether the petitioner received 

sufficient notice of the offense charged in the Information.   

I. THE PETITIONER HAS NOT WAIVED ANY ISSUE. 

 
The State improperly argues that the petitioner waived her 

claim to a Due Process violation.  For the reasons stated above, this 

Court should not accept such a misleading argument.  However, the 

above argument notwithstanding, the petitioner will address this 

issue more fully.   

The standard for reviewing a waiver of a constitutional right 

requires the court to “indulge in every reasonable presumption 

against a waiver of a constitutional right,” State v. Burton, 2007 WI 

App. 5, ¶16, 307 Wis. 2d 232, 744 N.W.2d 889 (citation omitted), 

and such waiver should only be found upon a showing of an 

intentional relinquishment of a known right.  Id.    

                                                                                                                                                 
became the basis for the “course of conduct” not charged by the State, but permitted to be relied on as such 

by the trial court.  This issue is the very heart of the notice issue raised by the petitioner.  To claim, 

therefore, that this issue is not before this Court, is a meek attempt to skirt the notice issue itself.  This 

Court should not be fooled by such an assertion by the State. 
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The keystone of any waiver argument is whether a party has 

registered an objection with sufficient prominence such that the 

court understands what it is asked to rule upon.  State v. Barthels, 

166 Wis. 2d 876, 884, 480 N.W.2d 814, 818 (Ct. App. 1992), aff’d., 

174 Wis. 2d 173; 495 N.W.2d 341 (1993).   Thus, there is no need to 

raise a contemporaneous objection when the trial court has already 

overruled a defendant’s objection to a legal position espoused by the 

state and court.   See, Burton, at ¶¶11-12 (Wis. Ct. App. 2007) 

(citing State v. Bergeron, 162 Wis. 2d 521, 527-29, 470 N.W.2d 322 

(1991)).  Furthermore, a “plain” or “fundamental error which renders 

a trial so unfair as to deny due process may not be waived.  State v. 

Rockette, 2006 WI App 103, ¶29, 294 Wis. 2d 611, 718 N.W.2d 

269. 

The petitioner objected to the jury instruction defining 

“course of conduct” at every stage of the proceedings.  The 

Information was sufficient to provide the petitioner with notice of an 

alleged offense, based upon a course of conduct, committed “on or 

about Wednesday November 30, 2005” as charged.  However, the 

State only argued that the course of conduct spanned more than five 

years, after the trial court provided the contested jury instruction.  

The petitioner specifically objected to the jury instruction at the 

instruction conference.  The trial court overruled the petitioner’s 
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objections and authorized the State to proceed with a legal theory 

encompassing over seven years of alleged acts to establish the 

“course of conduct.”  This lack of prior notice of such a legal theory 

– not charged by the State – is a lack of due process to which one is 

entitled.   

II. WIS. STAT. §940.32(2m)(b) EXPLICITLY LIMITS A 

PROSECUTION CHARGED UNDER THAT SUBSECTION TO A 

PRESENT VIOLATION OF STALKING OCCURRING AFTER 

THE PRIOR QUALIFYING CONVICTION. 

 
The State’s brief argues that the plain language of Wis. Stat. 

§940.32(2m)(b) cannot be read to require that the State has the 

burden of establishing that a violation of Wis. Stat. § 940.32(2) 

occurred after the qualifying conviction.  The State argues that the 

petitioner’s position: (1) is not supported by any statutory language 

or the structure of the statute; (2) would prevent prosecutorial 

discretion in charging a continuing crime; and (3) is foreclosed by 

State v. Thums, 2006 WI App. 173, 295 Wis. 2d 664, 721 N.W. 729.   

 The State’s claim that there is no statutory language in Wis. 

Stat. § 940.32(2m) which limits the course of conduct required in 

940.32(2) to a time period after the applicable conviction, 

completely disregards the plain language of the statute.  The 

petitioner was specifically charged with a violation of Wis. Stat. § 
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940.32(2m)(b) in Count 1 of the Information.  That subsection of the 

statute is as follows: 

(2m) Whoever violates sub. (2) is guilty of a Class H felony if 

any of the following applies: 

(b) The actor has a previous conviction for a crime, the victim of 

that crime is the victim of the present violation of sub. (2), and 

the present violation occurs within 7 years after the prior 

conviction. 

 

(emphasis supplied).    

This Court has explained that statutory interpretation relies 

upon the plain language of a statute “because it is assumed that the 

legislature's intent is expressed in the words it used.”  State v. 

Haanstad, 2006 WI 16 ¶19, 288 Wis. 2d 573, 709 N.W.2d 447 

(citation omitted).  A violation of subsection (2) requires a course of 

conduct consisting of a series of two or more acts.  Wis. Stat. §§ 

940.32(1)(a) and (2).  The State makes much of “the present 

violation” language in the statute.  In order for a present violation to 

exist there must be a series of two or more acts constituting the 

course of conduct under sub. (2).  Contrary to the State’s assertions, 

subsection (2m)(b) explicitly requires that the present violation of 

sub. (2) occur after the prior conviction in order to charge the 

enhanced felony penalty under that subsection.  However, the State’s 

interpretation hinges upon selectively disregarding the plain 

language of (2m)(b) which the petitioner was charged with violating. 
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 The plain language of Wis. Stat. 940.32(2m)(b) is not 

rendered superfluous merely because the introductory passage of 

Wis. Stat. § 940.32(2m) does not, in isolation, contain language 

requiring all subsequent subsections (a) - (e) to have occurred prior 

to a violation of Wis. Stat. § 940.32(2).
3
   It is clear from the 

sentence constituting sub. (2m)(b), that the “present violation” which 

must occur within 7 years after the prior conviction is a present 

violation of sub. (2) which encapsulates a “course of a conduct” 

consisting of two or more acts.  Thus, a prosecution under (2m)(b) 

must establish two or more acts constituting a “course of conduct” 

which occur after the requisite prior conviction.   

Reviewing a statutory provision in context is a proper 

exercise, State ex rel. Kalal v. Circuit Court for Dane County, 2004 

WI 58, ¶ 46, 271 Wis. 2d 633, 681 N.W.2d 110, but only so long as 

the actual language of a subsection being examined is not 

completely ignored.  The State’s interpretation of subsection (2m)(b) 

explains the misguided argument that State v. Thums, 2006 WI App 

173, 295 Wis. 2d 664, 721 N.W.2d 729, is applicable to the present 

case.  The court in Thums only addressed the issue of whether 

                                                 
3
 The introductory passages of Wis. Stat. § 940.32(2m) or (3) do not contain language limiting the 

enhanced penalties to prior convictions for crimes against the same victim.  To find to the 

contrary, as the State would seem to suggest, would lead to the absurd result that the language 

addressing a prior conviction against the same victim in sub. (2m)(b) would not require that the 

prior conviction have anything to do with the same victim because that isn’t addressed in the 

introductory passage of (2m) or within sub. (2).  
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Thums could be properly sentenced under TIS I for a violation of 

Wis. Stat. § 940.32(3)(c) when the required act of using a deadly 

weapon during the “course of conduct” for the increased felony 

offense did not occur until TIS II was in effect.  Thums, at ¶1.  

Thums is clearly distinguishable as Wis. Stat. § 940.32(3)(c) does 

not contain any language requiring that the violation of sub. (2) 

occur at any time period after the use of a dangerous weapon.  Wis. 

Stat. § 940.32(3)(c) explicitly requires the State to establish use of a 

deadly weapon within the “course of conduct” that constitutes the 

offense of Stalking. 

Contrary to the State’s argument, the petitioner’s position 

does not require that the plain language of Wis. Stat. § 

940.32(2m)(b) requiring a present violation of sub (2) occurring 

after the qualifying prior conviction be superimposed onto any other 

subsection of Wis. Stat. § 940.32.  The petitioner’s interpretation 

only requires that one read the plain language of Wis. Stat. § 

940.32(2m)(b) when addressing a prosecution under that specific 

subsection.  

 The State’s interpretation of Wis. Stat. § 940.32(2m)(b) 

would lead to absurd results.  Under the State’s theory, a person may 

be properly convicted of the enhanced felony offense under 

subsection (2m)(b) on the basis of a “course of conduct” which 
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occurred before the operative prior conviction.  Thus, the State 

assumes that the Wisconsin Legislature intended to enact an 

unconstitutional ex-post facto law in 2001 Wis. Act 

109, which amended subsection (2m) to include subsection (2m)(b), 

because the law would then permit an enhanced felony prosecution 

against a person for acts committed before the law was enacted.  

This interpretation is absurd as “[s]tatutes generally enjoy a 

presumption of constitutionality that the challenger must refute.”  

State v. Weidner, 2000 WI 52, ¶7, 235 Wis. 2d 306, 611 N.W.2d 

684 (Wis. 2000) (citation omitted).  

III. THE PETITIONER’S DUE PROCESS RIGHTS WERE 

VIOLATED BY THE AUTHORIZATION OF THE USE OF 

EVIDENCE SPANNING A TIME PERIOD OF OVER FIVE (5) 

YEARS TO ESTABLISH THE “COURSE OF CONDUCT” 

ELEMENT OF AN OFFENSE WHERE THE INFORMATION 

DID NOT CHARGE A COURSE OF CONDUCT, BUT INSTEAD, 

CHARGED THE PEITIONER WITH A VIOLATION 

OCCURRING ON NOVEMBER 30, 2005 
 

Both the criminal complaint and the Information charged the 

petitioner with committing a violation of Wis. Stat. § 940.32(2m)(b) 

against Mr. Gainor “on or about November 30, 2005.”   

The Information is the “accusatory pleading under our 

criminal system to which the defendant must plead and stand 

trial…”    Pillsbury v. State, 31 Wis. 2d 87, 93, 142 N.W.2d 187 

(Wis. 1966); see also, Clark v. State, 62 Wis.2d 194, 199-200, 214 
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N.W.2d 450, 452-53 (1974) (the information is the essential 

charging document). 

The State’s rather limited obligation to provide notice in the 

Information is summed up by example in Wis. Stat. § 971.03:   

I, ... district attorney for said county, hereby inform the court 

that on the ... day of ...., in the year ... (year), at said county the 

defendant did (state the crime) ... contrary to section ... of the 

statutes. 

 

(emphasis supplied) 

To ensure due process, the Information must meet the minimal 

requirements of notifying the accused of date of the offense, the 

county where the offense occurred, the offense designation, and 

statute charged.  The date of the alleged acts constituting the offense 

is critical because, “the purpose of the charging document is to 

inform the accused of the acts he allegedly committed and to enable 

him to understand the offense so he can prepare his defense.”  State 

v. Waste Management of Wisconsin, Inc., 81 Wis. 2d 555, 566, 261 

N.W.2d 147 (Wis. 1978). 

 The State, in its brief, fails to address, or better stated, 

ignores, the precedent cited by the petitioner which holds that the 

accused is denied due process when charged with an offense 

occurring at a certain time, but ultimately convicted of a continuing 

offense occurring at an earlier date either by a variance in the proof 
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presented at trial or by a formal amendment of the charging 

instrument at the time of trial.  State v. Kaufman, 188 Wis. 2d 485, 

492, 525 N.W.2d 138 (Ct. App. 1994); State v. Cornhauser, 74 Wis. 

42, 43-44, 41 N.W. 959 (1889); State v. Neudorff, 170 Wis. 2d 608, 

618-621, 489 N.W.2d 689 (Ct. App. 1992); State v. Tawanna H., 

223 Wis. 2d 527, 577-78 and 580-81, 590 N.W.2d 276 (Ct. App. 

1998).    

 Rather than addressing published authority on the issues 

raised, the State argues that the attachment to the criminal complaint 

of a motion to admit prior bad acts filed in a former, separate case 

was sufficient to put the petitioner on notice.  The State’s position 

seems to be that the old motion attached to the criminal complaint 

gave the petitioner notice that she would have to defend against 

alleged conduct spanning a period greater than five (5) years, even 

though both the complaint and Information only charged an offense 

occurring on November 30, 2005.  The State provides no authority 

for the proposition that an attachment to the criminal complaint 

satisfies the notice requirement of the Information in a criminal 

prosecution, and ignores “the right to be clearly appraised of the 

criminal charge is constitutional in scope and cannot be avoided by 

mere rules of modern pleading.”  Martin v. State, 57 Wis. 2d 499, 

506, 204 N.W.2d 499 (1973).   
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 The State’s argument regarding notice based upon the 

attachment to the criminal complaint of a motion to introduce other 

acts evidence from an earlier case also fails as that attached motion 

only addressed acts which allegedly occurred between September 

13, 2000 and September 30, 2001.   The prosecutor presented many 

allegations of alleged prior bad acts relating to James Gainor 

spanning the time period between October 2001 and the first weeks 

of November 2005, which were not referred to in any attachment to 

the criminal complaint.     

To claim, as the State does, that the petitioner “was on notice 

that the State intended to show a course of conduct beginning in 

2000 and proceeding through the incident on November 30, 2005,” 

when the State alleged in the charging document an act “on or about 

November 30, 2005,” is preposterous.  It becomes even more absurd 

when, as the State points out, the prosecution filed a completely 

separate Motion to Introduce Evidence of Other Crimes, Wrongs or 

Acts,” thereby seeking admission of such acts to prove motive, 

opportunity, intent, preparation, plan knowledge, identity, or absence 

of mistake or accident” under Wis. Stat. 904.04(2).  With this, the 

only thing the petitioner was on notice of, was that the State intended 

to use these other uncharged acts against her – not to show a 

continuing “course of conduct,” but as permissible under 904.04 – to 
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prove her guilty of an act “on or about November 30, 2005.”  To 

find that the petitioner was on notice of any allegations other than 

the one “on or about November 30, 2005” is to stretch the bounds of 

reality.   

This intent by the prosecution, that the prior acts evidence 

was sought admission to prove the one charged act “on or about 

November 30, 2005”, and the petitioner’s understanding of that 

limited use, is evident by simply reading the transcript of the motion 

hearing held on November 21, 2006 (R. 110) in which the trial court 

admitted those “other acts”: 

THE COURT:  Okay, the court finds and concludes that as to 

other acts, prior acts committed against the same victims as the 

alleged victims in this case, I agree with what Mr. Sharp said; 

that as a general proposition in a case of this nature, that kind of 

evidence is appropriate, necessary.  It goes to issues such as 

motive, that may be one of several permissible purposes in a 

situation like this.  It’s certainly relevant, it’s not unduly 

prejudicial . . . 

* * *  

Now, we’re back to the last question I asked before we took off 

on this tangent about the motion on the complaint.  Is four days 

what we need to set for trial? 

MR. MAYS: I think if the State’s permitted to bring in th[ese] 

other act[s], we better set two weeks. 

THE COURT:  Okay, two weeks. 

MR. MAYS:  If we have to bring in proof of all of that, 

nothing’s going to be stipulated to and we’re going to have mini 

trials on all of those little acts. 

 

 Hence, not only did the trial court admit the other acts under 

904.04 – and not pursuant to a continuing “course of conduct” – but 

the petitioner stated her fear that a more lengthy trial would result if 

forced to defend against each and every “other act.”  Had such other 
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acts been (1) sought admission for, and (2) admitted by the trial 

court as, proof of a continuing course of conduct then, and only then, 

would notice not be an issue and the petitioner’s due process right 

would not been violated in this regard.
4
 

CONCLUSION 

For the reasons stated above, the conviction of the petitioner 

must be reversed and this action remanded to the trial court with 

directions to grant the petitioner’s Motion for New Trial. 

Dated at Middleton, Wisconsin, June 18, 2010. 

    Respectfully submitted, 

       

    JANET A. CONNER, 

           Defendant-Appellant-Petitioner 

       

    MAYS LAW OFFICE, LLC 

Attorneys for the  

         Defendant-Appellant-Petitioner 

    6405 Century Avenue, Suite 103 

    Middleton, Wisconsin  53562 

    (608)  257-0440 

     

 

            BY: _______________________ 

    STEPHEN E. MAYS 

    State Bar No. 1025716 

 

                                                 
4
 It is worth noting that had the State intended to charge the petitioner with a course of conduct spanning 

five (5) years and encompassing the acts eventually admitted under sec. 904.04 (2), as opposed to a course 

of conduct occurring on or about November 30, 2005, there would have been no need to seek admission of 

those prior acts under sec. 904.04 (2).  They would simply have been admissible as the charged conduct 

which the State was attempting to prove.  It is nonsense for the State to now assert that the petitioner was  

on notice that these incidents constituted the charged offense when the State, itself, characterized them as 

other acts under sec. 904.04(2). 
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