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STATEMENT OF ISSUES

The following issues are presented for review:

1. Do the notice requirements mandated by
Wis. Stat. § 893.80(1) and § 59.07 apply to
Plaintiff-Respondent E-Z Roll Off LLC’s?
action for declaratory relief under Wis.
Stat. § 133.03 and damages alleged under
Wis. Stat. § 133.18?

Answered By The Trial Court: Yes.
Answered By The Court of Appeals: No.

2. Was the Notice of Injury timely?

Answered By the Trial Court: No.

Answered By The Court of Appeals: The Court of
Appeals did not address this issue.

3. Did Oneida County have actual notice of the

injury and was it prejudiced because it was
not timely served with the Notice of Injury?

Answered By The Trial Court: Yes.
Answered By The Court of Appeals: The Court of
Appeals did not address this issue.

4. Does the continuing violations doctrine
apply to Wis. Stat. § 893.80(1)?

1 E-Z Roll Off LLC will bereferred to as “E-Z”.



Answered By The Trial Court: No.
Answered By The Court of Appeals: The Court of
Appeals did not address this issue.

STATEMENT AS TO ORAL
ARGUMENT

Oral argument is scheduled before this Court
on February 2, 2011.

STATEMENT AS TO PUBLICATION

It is submitted that this opinion will create a
need for publication because the issues have state-
wide impact and will resolve inconsistent decisions on
the application of Wis. Stat. § 893.80(1) to statutory
causes of action and the scope of application of the
test for exceptions to application of Wis. Stat.
§ 893.80(1).

STATEMENT OF THE CASE

The underlying action centers on an agreement
executed on June 25, 2003 between Oneida County

and Waste Management, Wisconsin, Inc. (“Waste



Management”) concerning the delivery, collection,
transfer, transport and disposal of municipal solid
waste. (R.1, p.3; R.25, p.2, Ex.1 at p.3). E-Z claimed
the agreement constituted unlawful restraint of
trade. (R.25, p.2, Ex.1 at p.3).

The Oneida County Clerk was served with E-
Z’s “Notice of Injury” and “Statement of Claim” on
September 28, 2005, over two years from the
execution of the Waste Management agreement and
several months after E-Z complained about the
factual basis for this complaint to Oneida County.
(R.24, p.2, Ex.3; R.7, p.2, Ex.A). On April 20, 2006,
E-Z’s complaint followed, in which E-Z demanded the

following relief:

A For an Order declaring the Agreement
described in paragraphs 3, 4 and 8 an
illegal restraint of trade under Wis. Stat.
8§ 133.03(1);

B. For an award of compensatory damages
for past and future loss of profits;

C. For an award of treble damages pursuant
to Wis. Stat. § 133.18;



D. For an award of the costs and
disbursements of this action and
reasonable attorneys fees pursuant to
Wis. Stat. §133.18;

E. For such other and further relief as the
court may deem just and equitable.

(R.I., p. 3).

E-Z did not specifically request an injunction or
any other form of relief under Wis. Stat. § 133.16.
(R.l, p. 3). E-Z did not request injunctive relief of any
kind: E-Z Roll-Off requested a declaration as to the
meaning of the contract and its legality as compared
to the legal requirements of Wis. Stat. §133.03(1)?, as
well as compensatory and punitive damages, costs
and attorneys fees under § 133.18. (R.l)

Oneida County moved for summary judgment
pursuant to Wis. Stat. § 802.08, on the following

grounds:

2 Sec. 133.03(1) provides: (1) Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce is illegal. Every
person who makes any contract or engages in any combination or conspiracy in
restraint of trade or commerce is guilty of a Class H felony, except that,
notwithstanding the maximum fine specified in § 939.50(3)(h), the person may
be fined not more than $100,000 if a corporation, or, if any other person, may be
fined not more than $50,000.



1 Home rule exempted Oneida County from
Chapter 133;

2. The complaint failed to state a claim for treble
damages, costs and attorneys fees and those
claims were time-barred; and

3. E-Z failed to comply with § 893.80(1) and § 59.07.

(Appx. 071-072).

On March 14, 2008, the trial court found that
Oneida County was not exempt from antitrust laws,
and that the request for treble damages, costs and
attorneys fees failed to state a claim and was
stricken. (Appx. 071-083). On December 11, 2008,
the trial court dismissed the complaint, holding that
E-Z was subject to the requirements of Wis. Stat.
§ 893.80(1) and failed to comply with those statutory
requirements. (Appx. 084-100).

The Court of Appeals reversed. (Appx. 103-
120). The Court held that antitrust claims brought
under Chapter 133 were exempt from the notice
provisions of § 893.80(1) under the three factor test

adopted in Town of Burke v. City of Madison, 225



Wis. 2d 615, 625, 593 N.W.2d 822 (Ct. App. 1999).
(Appx. 103-120).

In doing so, the Court was required to expressly
state that DNR v. City of Waukesha,
184 Wis. 2d 178, 515 N.W.2d 888 (1994) had been

abrogated by this court as to statutory claims:

In State ex rel. Auchinleck v. Town of LaGrange,
200 Wis. 2d 585, 596, 547 N.W.2d 587 (1996), the
court also observed: “Further, Wis. Stat.
8 893.80(5) expressly states that specific rights
and remedies provided by other statutes take
precedence over the provisions of § 893.80.” This
effectively overruled the court’s prior holding in
DNR v. City of Waukesha, 184 Wis. 2d 178, 191-
93, 515 N.W.2d 888 (1994), where the court had
concluded subsec. (5) only applied to subsec. (3)‘s
damage caps, not subsec. (I)‘'s notice provisions.

Id. at 192. (Appx. 112).
Oneida County’s petition for review followed.

STATEMENT OF FACTS

E-Z was “in the solid waste hauling business.”
(R.24, p 1, Ex.1). Oneida County is a municipal body
organized and existing under the laws of the State of

Wisconsin.  (R.l, p 3). The underlying action and



appeal centers on E-Z’s issues with an agreement
between Oneida County and Waste Management,
Wisconsin, Inc. executed on June 25, 2003,
concerning the delivery, collection, transfer, transport
and disposal of municipal solid waste. (R.l, p.3; R.25,
p.2, Ex.1 at p.3).

Under the agreement, Oneida County was to
receive a $5.25 “tipping fee” (the fee charged for
loading compacted waste) for each ton of municipal
solid waste that Waste Management delivered to the
Oneida County Solid Waste Facility transfer station.
(R.25, p.2, Ex.1 at 1-12). Waste Management was
required to transfer municipal solid waste from the
transfer station to another landfill, and was paid
$24.50 per ton for solid waste loaded by Oneida
County onto Waste Management trucks. (R.25, p. 2,

Ex.1 at 119).



When the agreement was executed, Oneida
County had established a charge of $54.00 for each
ton of municipal solid waste that other haulers,
including E-Z, delivered to the Oneida County Solid
Waste Facility. (R.25, p.2, Ex.1 at 19). Other haulers
could also qualify for a $10 a ton credit rebate if they
delivered at least 100 tons of solid waste a year to the
Facility. (R.25, p.3).

Before the execution of the Waste Management
agreement, Oneida County publicly informed E-Z and
other haulers of the change in tipping fees related to
the transport and disposal of municipal solid waste.
(R.25, p.3, Ex.2). In early April, 2003, notice for
request for proposals concerning the trucking and the
reduced tipping fee was published in the Rhinelander
Daily News. (R.25, p.3, Ex.2). The “Oneida County
MSW  (Municipal Solid Waste) Service and

Equipment Purchase Request for Proposals” was



iIssued and made available by Oneida County to
interested haulers at the time of publication. (R.25,
p.3, Ex.3).

E-Z principals Todd and Paula Laddusire
provided conflicting testimony on their receipt of
notice: Todd Laddusire acknowledged seeing the
public notice and a proposal, but claims not to have
been aware of the tipping fee; Paula Laddusire
claimed she was unaware of the public notice or any
proposal. (R.6, p.4; R.24, p.2, Ex.2, p.4, p.5, p.7, p.10).

Oneida County Solid Waste Director Bart
Sexton convened two meetings Iin the April-June,
2003 time period to advise interested haulers of the
proposed disposal and tipping fee changes. (R.25,
p.3). The two meetings addressed the Request for
Proposals and the subsequent Request for Bids
(“Oneida County MSW Services and Request for Bids,

June 4, 2003”), and both proposals incorporated the



ten year term of the proposed agreement and the
$5.25 a ton tipping fee. (R.25, p.3, Ex.3, Ex.4).

Todd Laddusire had attended both meetings
and was informed of the transport and trucking
arrangements, the lower tipping fee, and other terms
of the agreement outlined in the Request for
Proposals and the Request for Bids. (R.25, pp.3-4;
R.24, p.2, Ex.2, p.6, p.9). He expressed no opposition
to the terms of the agreement. (R.24, p.4).

In late June, 2003, Oneida County haulers,
including E-Z, were informed that Waste
Management had been awarded the agreement.
(R.25, p.4, Ex. 5). In February, 2004, approximately
10 months after publication and meetings with
haulers, Todd and Paula Laddusire requested a
meeting with Sexton to address their concerns
regarding the reduced tipping fee charged Waste

Management. (R.24, p.2, Ex.2, p.9; R.25, p.4). The



Laddusires claimed that they had just discovered
that tipping fees for E-Z were higher than those
charged Waste Management. (R.24, p.2, Ex.2, p.9).

A meeting involving Sexton and the Laddusires
was held at Sexton’s office on February 17, 2004.
(R.25, pp.4-5). During the meeting the Laddusires
stated that the agreement created “a monopoly,” or
words to that effect; they also demanded that Oneida
County reduce E-Z’s tipping fee to $24.50 a ton.
(R.25, pp. 4-5; R.24. p.2, Ex.2, pp.9-11). Sexton
disagreed and advised that he was unable to reduce
the tipping fee. (R.25, p.5).

On May 8, 2004, Sexton received a complaint
E-Z filed with the Wisconsin Department of
Agriculture, Trade and Consumer Protection

(“DATCP”). The Complaint stated in pertinent part:

Describe your complaint in detail. Oneida County
Landfill is a state agency and they are in direct
competition with our small business. The second
part of the complaint is that they signed a 10
year contract (a monopoly) with Waste



Management. We are charged $54 per ton to
dump our waste from Oneida County Landfill.
Waste Management only pays $5.25 to dump
their waste from Oneida County. It is my
understanding that this is illegal according to
other county landfills and our attorney who
reference 2 federal laws and 2 state laws. Also
under this contract Oneida Cty Landfill pays
Waste Management 24.50 per ton to transfer the
garbage from the land fill to Waste
Management’s dump, which at a minimum over
10 years Oneida County would lose 2 million
dollars. This Contract is so lucrative for Waste
Management, that they “paid” to get it! They pay
Oneida County Landfill 200,000/year under the
table | believe that would be Racketering (sic)!!

How do you feel your complaint should be
resolved? (please be specific) | believe that we
should be reimbursed the amount we paid over
5.25/ton since Wastemanagement (sic) was
paying this which is about 98,000. I also (sic) this
the monolopy (sic) should be broken and
Criminal charges filed against all parties

involved. We have witnesses to money paid
outside of the contract.

(R.25, p.5, EX.7).

Sexton responded to the complaint through
correspondence dated May 20, 2005 sent to the
DATCP and to the Laddusires. (R.25, pp.5-6, Ex.8).
Sexton’s response referenced the public notification
concerning the proposed agreement, the two meetings

attended by Todd Laddusire, disposal alternatives,



tipping charges and billing claimed. (R.25, p.6, Ex.8).
The Laddusires did not contest the facts set forth in
this correspondence. (R.25, p.6).

On September 28, 2005, well beyond 120 days
after notice of the Waste Management agreement,
the execution of that agreement, the meeting with
Sexton, and even the filing of the DATCP complaint,
E-Z served what E-Z termed its “Notice of Injury” and
“Statement of Claim” on the Oneida County Clerk of
Courts. (R.24, p.2, Ex.3; R. 7, p.2, Ex. A). The
“Notice of Injury” addressed the difference in tipping
fees and alleged discriminatory rights for recyclables.
(R.24, p.2, EX.3; R.7, p.2, EX. A). The “Statement of
Claim” sought compensation “..from some period
proceeding July 30, 2003 to the present” of
$239,814.69 for “Loss of Past Earnings,” and
$959,285.76 for “Future Loss of Earnings to July 20,

2013.” (R.24,p.2, Ex.3; R.7, p.2, EX. A).



ARGUMENT
l. Standar d Of Review.
Summary:. The standard of review is de novo.

This Court applies the same standards as those
used by the circuit court, which are set forth in Wis.
Stat. § 802.08. Noffke v. Bakke, 2009 WI 10, 1 9, 315
Wis.2d 350, 760 N.W.2d 156. A circuit court
evaluates a motion for summary judgment using a
two-part methodology. Green Spring Farms v.
Kersten, 136 Wis. 2d 304, 315, 401 N.W.2d 816
(1987). A circuit court must first “examine the
pleadings to determine whether a claim for relief has
been stated” by the moving party and then ascertain
whether any material facts are disputed. Id. If a
claim for relief has been stated and no material facts
are disputed, then summary judgment will be
granted. Id.

“Whether the circuit court properly granted

summary judgment is a question of law that this



court reviews de novo.* Hocking v. City of
Dodgeville, 2009 WI 70, § 7, 318 Wis. 2d 681, 768
N.W.2d 552 (quoting Schmidt v. N. States Power Co.,
2007 WI 136, 1 24, 305 Wis. 2d 538, 742 N.W.2d 294).

A question of statutory interpretation is a
guestion of law which this court reviews de novo. See
Lake City Corp. v. City of Mequon, 207 Wis. 2d 155,
162-63, 558 N.W.2d 100 (1997). The goal of statutory
interpretation is to ascertain the legislature’s intent.
See Stockbridge School Dist. v. DPI, 202 Wis.2 d 214,
219, 550 N.wW.2d 96 (1996). The main source for
statutory interpretation is the plain language of the
statute itself. See Jungbluth v. Hometown, Inc., 201
Wis. 2d 320, 327, 548 N.W.2d 519 (1996). If the plain
language is clear, courts may not look beyond the
language of the statute to ascertain its meaning. See

Lake City Corp., 207 Wis. 2d at 164.



1. Wis Stat. §893.80(1) And § 59.07
Apply ToComplaints For Declaratory
Relief Under Wis. Stat. § 103.03 And
Damages Asserted Under Wis. Stat.
§133.18.

Summary: Wisconsin Statute § 893.80(1) and
8 59.07 apply to complaints for declaratory relief
under Wis. Stat. §103.03 and damages asserted
under Wis. Stat. § 133.18.

A. The Requirements of Wis.
Stat. § 893.80(1) Apply To
Claims For Declaratory
Relief And Damages.

Wisconsin Stat. § 893.80(1) sets forth two
prerequisites to bringing an action against a
governmental body such as Oneida County, a notice
of circumstances, §893.80()(a), and a claim,
§ 893.80(l)(b). The notice of circumstances must be
given “[w]ithin 120 days after the happening of the
event giving rise to the claim,” and must supply
“written notice of the circumstances of the claim.”
Wis. Stat. §893.80(l)(a). The claim, on the other
hand, is to contain the claimant’s address and “an

itemized statement of the relief sought,” and no



action may be brought until the claim has been
disallowed. Wis. Stat. §893.80(l)(b); Vanstone v.
Town of Delafield, 191 Wis. 2d 586, 593, 530 N.w.2d
16 (Ct. App. 1995); see also Thorp v. Town of
Lebanon, 2000 WI 60, T 28, 235 Wis. 2d 610, 612
N.W.2d 59.

These notice provisions apply generally to all
actions, not just those in tort or those for money
damages, unless it is not possible to adequately
utilize a statutory remedy and require notice at the
same time. Waukesha, 184 Wis. 2d at 191; State ex
rel. Auchinleck v. Town of La Grange, 200 Wis.2d
585, 547 N.W.2d 587 (1996). Requests for declaratory
judgment are subject to Wis. Stat. § 893.80(1). Ecker
Bros. v. Calumet County, 2009 WI App 112, § 5, 321
Wis. 2d 51, 772 N.W.2d 240. Requests for money
damages are also subject to Wis. Stat. § 893.80(1).

Waukesha, 184 Wis. 2d at 191.



B. The Court of Appeals
Incorrectly Abrogated
Waukesha In  Holding
That Wis. Stat. § 893.80(1)
Does Not Apply To
Statutory Claims.

A critical flaw in the Court of Appeals decision
allowed for an extraordinarily loose application of the
criteria required for creation of an exception: the
Court of Appeals incorrectly held that the Waukesha
case was abrogated as to statutory claims.

The court held, in a footnote, that § 893.80(1)
did not apply to any claims created by statute by
virtue of language in Auchinleck interpreting Wis.
Stat. § 893.80(5)2. The Court of Appeals held: “In

[Auchinleck], the court also observed: “Further, Wis.

3 Wis Stat. § 893.80(5) provides:

(5) Except as provided in this subsection, the provisions and limitations of this
section shall be exclusive and shall apply to al claims against a volunteer fire
company organized under ch. 213, political corporation, governmental
subdivision or agency or against any officer, official, agent or employee thereof
for acts done in an officia capacity or the course of his or her agency or
employment. When rights or remedies are provided by any other statute against
any political corporation, governmental subdivision or agency or any officer,
official, agent or employee thereof for injury, damage or death, such statute shall
apply and the limitations in sub. (3) shall be inapplicable.



Stat. § 893.80(5) expressly states that specific rights
and remedies provided by other statutes take
precedence over the provisions of §893.80.” This
effectively overruled the court's prior holding in
[Waukesha] where the court had concluded subsec. (5)
only applied to subsec. (3)'s damage caps, not subsec.
(1)'s notice provisions. Id. at 192, 515 N.w.2d 888.”
E-Z Roll Off, LLC v. County of Oneida, 2010 Wis.
App. 76, 325 Wis. 2d 423, n. 5, 785 N.W.2d 645 (Ct.
App. 2010).

The Court of Appeals failed to recognize,
however, that this Court had already expressly
rejected this holding in Waukesha. The Waukesha
court was required to address the identical argument
— whether Wis. Stat. §893.80(5) precluded the
application of notice requirements under Wis. Stat.
§ 893.80(1) as well as the damage cap provision under

Wis. Stat. § 893.80(3). Waukesha, 184 Wis. 2d at 192-



193. This Court held that the “plain meaning” of
Wis. Stat. § 893.80(5) did not justify such a holding:
“The state next argues that sec. 893.80(5), Stats.,
renders the notice provisions of sec. 893.80(1)
inapplicable to this cause of action. . .. The state asks
this court to interpret this language to mean that
when a claim is based on another statute-sec. 144.99,
for example, in this case-that statute controls and all
requirements of sec. 893.80 are inapplicable. This
interpretation ignores the plain meaning of the
statute. Clearly, sec. 893.80(5), Stats., only directs
that when a claim is based on another statute, the
damage limitations of sec. 893.80(3) do not apply.
Section 893.80(5) does not say that the notice
provisions of sec. 893.80(1) do not apply.” Waukesha,
184 Wis. 2d at 192-193.

This Court’s interpretation of the scope of Wis.

Stat. § 893.80(5) in Waukesha remains binding. “Itis



deemed the doctrine of the cases is that when an
appellate court of last resort intentionally takes up,
discusses, and decides a question germane to, though
not necessarily decisive of, the controversy, such
decision is . . . a judicial act of the court which it will
thereafter recognize as a binding decision.” Zarder v.
Humana Insurance Company, 2010 WI 35, | 61, 321
Wis. 2d 51, 772 N.W.2d 240.

Nothing this Court said in Auchinleck altered
Waukesha’s holding on this issue. In Waukesha, this

Court set forth two relevant holdings:

1. “The language of [§ 893.80(1)] clearly and
unambiguously makes the notice of claim
requirements applicable to all actions.
The legislature’s decision to remove the
language limiting the statute to tort
claims reinforces this conclusion. Thus,
we now hold that sec. 893.80 applies to all
causes of action, not just those in tort and
not just those for money damages.”

b. When a claim is based on another statute,
the damage limitations of § 893.80(3) do
not apply, but the notice provisions of
8§ 893.80(1) are still applicable.

Waukesha, 184 Wis. 2d at 191-192.



In City of Racine v. Waste Facility Siting Bd.,
216 Wis. 2d 616, 575 N.W.2d 712 (1998), this Court
discussed the Auchinleck court’s observations as to
the Waukesha holding, and rejected the contention
that Auchinleck abrogated Waukesha in toto, stating:
“The dissent asserts at page that after this court’s
holding in [Waukesha], we held that that opinion was
too broadly written. No such language appears in
[Auchinleck]). In Auchinleck this court did say that
the holding of Waukesha. was too broad but only “to the
extent it is interpreted as applying to open records
and open meetings actions....” 200 Wis. 2d at 597. The
holding of Auchinleck narrowly applies to the statutes
at issue in that case.” City of Racine, 216 Wis. 2d at
n. 3 (emphasis supplied)

The Court of Appeals’ holding is therefore in
direct contradiction with  Waukeshaand s

inconsistent with the principles of statutory



construction. As the Waukesha court recognized,
statutory claims described in the “plain language” of
Wis. Stat. § 893.80(5) are not exempt from the notice
requirements of Wis. Stat. § 893.80(1) because the
legislature did not so state. See C. Coakley
Relocation v. Milwaukee, 2008 WI 68, n. 10, 310 Wis.
2d 456, 750 N.W.2d 900; see also State ex rel. Kalal v.
Circuit Court for Dane County, 2004 WI 58, § 39, 271
Wis. 2d 633, 681 N.W.2d 110 (citations omitted),
asserting that "[w]e have stated time and again that
courts must presume that a legislature says in a
statute what it means and means in a statute what it
says there."); 2A Norman J. Singer & J.D. Shambie
Singer, Sutherland Statutes and  Statutory
Construction (7th ed. 2007) (8 46.3, "Expressed
intent,” stating "[w]hat a legislature says in the text
of a statute is considered the best evidence of the

legislative intent or will"; 8 46.6, "Each word given



effect,” stating "it is also the case that every word
excluded from a statute must be presumed to have
been excluded for a purpose"; §47.23, "Expressio
unius est exclusio alterius,” stating "where a form of
conduct, . . . there is an inference that all omissions
should be wunderstood as exclusions”, §47.38,
"Insertion of words,” stating "[i]n construing a
statute, it is always safer not to add to or subtract
from the language of a statute unless imperatively
required to make it a rational statute") (internal
punctuation and footnotes omitted). Wis. Stat. §
893.80(5) unambiguously makes inapplicable the
damages cap incorporated in Wis. Stat. § 893.80(3),
but makes no mention of relief from the notice
provisions of Wis. Stat. § 893.80(1). The Court of
Appeals erred in adding this statutory subsection to

the language of Wis. Stat. § 893.80(5).



C. The Court Of Appeals
Incorrectly Read A Claim
Under Wis. Stat. §133.16
Into The Complaint That
E-Z Admits It Was Not
Alleged.

The Court of Appeals did not accurately apply
the three factor test required to exempt a statutory
claimant from Wis. Stat. § 893.80(1). In fact, the
court identified the wrong statutory remedy to be
analyzed, and applied the test as if exceptions were
the rule.

The Court of Appeals extensively analyzed Wis.
Stat. § 133.164, wrongly finding that provision to be
the “primary focus.” E-Z Rolloff, 2010 W1 App. 76, 1

Wis. Stat. § 133.16 governs proceedings for

injunctive relief under Chapter 133. However, E-Z

* Wis. Stat. § 133.16 provides in relevant part:

Any circuit court may prevent or restrain, by injunction or otherwise, any
violation of this chapter. The department of justice, any district attorney or any
person by complaint may institute actions or proceedings to prevent or restrain a
violation of this chapter, setting forth the cause and grounds for the intervention
of the court and praying that such violation, whether intended or continuing be
enjoined or prohibited. . .



has all along conceded that it did not seek an
injunction under § 133.16. (R.l). Rather, E-Z brought
a civil action for money damages under § 133.18% E-

Z demanded the following relief:

A For an Order declaring the Agreement
described in paragraphs 3, 4 and 8 an
illegal restraint of trade under Wis. Stat.
8 133.03(1);

B. For an award of compensatory damages
for past and future loss of profits;

® Wis. Stat. § 133.18 provides in relevant part:

(1) (a) Except as provided under par. (b), any person injured, directly or
indirectly, by reason of anything prohibited by this chapter may sue therefor and
shall recover threefold the damages sustained by the person and the cost of the
suit, including reasonable attorney fees. Any recovery of treble damages shall,
after trebling, be reduced by any payments actually recovered under s. 133.14
for the sameinjury.

2 A civil action for damages or recovery of payments under this chapter
is barred unless commenced within 6 years after the cause of action accrued.
When, in a civil class action, a class or subclass is decertified or a class or
subclass certification is denied, the statute of limitations provided in this section
is tolled as to those persons aleged to be members of the class or subclass for
the period from the filing of the complaint first aleging the class or subclass
until the decertification or denial.

(3) Whenever any civil or criminal action or proceeding is instituted by the
state under this chapter, the running of the statute of limitations in respect of
every other right of action based in whole or in part on any matter complained of
in the dtate’s action or proceeding shall be suspended during the pendency
thereof and for one year thereafter. The pendency of any such action or
proceeding instituted by the state shal not be grounds for staying any other
action or discovery in such other action.

4 A cause of action arising under this chapter does not accrue until the
discovery, by the aggrieved person, of the facts constituting the cause of action.
(5) Each civil action under this chapter and each motion or other
proceeding in such action shall be expedited in every way and shall be heard at
the earliest practicable date.

(6) In acivil action against a person or entity specified in s. 893.80, the
amount recovered may not exceed the amount specified in s. 893.80(3).



C. For an award of treble damages pursuant
to Wis. Stat. § 133.18;

D. For an award of the costs and
disbursements of this action and
reasonable attorneys fees pursuant to
Wis. Stat. §133.18;

E. For such other and further relief as the
court may deem just and equitable.

(R.I., p. 3).

E-Z expressly stated that E-Z had not sought
injunctive relief in this action in its brief submitted to
the Court of Appeals. (See E-Z Ct. App. Brief, p. 13).
E-Z criticized the district court’s interpretation of the
law as applicable to injunctions, and then
acknowledged that “there was no application for
injunction in this case . . .” (See E-Z Ct. App. Brief,
p. 13)(emphasis supplied). In short, the Court of
Appeals analyzed a cause of action to the complaint
that even E-Z admits it never alleged.

However, the Court of Appeals applied the
three factor test to the whole of Chapter 133 as if

invocation of a right to money damages under Wis.



Stat. §133.18(8) automatically implied that
injunctive relief under Wis. Stat. § 133.18(6) was also
being sought. The Court of Appeals erred in reading
into the complaint a statutory claim that E-Z made
clear it did not make. Oneida County has a right to
notice of the claims being made against it in order to
adequately defend against the claims. See Midway
Motor Lodge of Brookfield v. Hartford Ins. Group, 226
Wis. 2d 23, 35, 593 N.W.2d 852 (Ct.App. 1999) ("[T]he
complaint must give the defendant fair notice of not
only the plaintiff's claim but the grounds upon which
it rests as well." (internal quotations omitted)).
D. The Test Allowing For An

Exception To Wis. Stat.
§ 893.80 Is Not Met.

In Town of Burke, 225 Wis. 2d at 625, the Court
of Appeals identified three factors relevant to
whether an action is exempt from the notice of claims
statute. Ecker Bros., 2009 WI App 112, 1 6. The

factors require the court to examine whether:



(1) "there is a specific statutory scheme for which the
plaintiff seeks exemption"”; (2) "enforcement of Wis.
Stat. §893.80(1) would hinder a legislative
preference for a prompt resolution of the type of claim
under consideration™; and (3) "the purposes for which
§893.80(1) was enacted would be furthered by
requiring that a notice of claim be filed." Town of
Burke, 225 Wis. 2d at 625 (footnotes omitted).

This test arose from cases such as Auchinleck,
in which this Court recognized that an exception had
to be made to the notice requirements of Wis. Stat.
§ 893.80(1) for claims under the open records and
open meetings law based upon what would become

the critical base test for exceptions:

1. Wis. Stat. § 893.80(1) was inconsistent on
its face with the open records and open
meetings laws because both expressly
declared their policy to be ensuring public
access to the affairs of government “as
soon as practicable and without delay”,
and a 120 day delay would frustrate the
purposes of the law by allowing for
possible elimination of information from
public debate; and



2. The enforcement provisions of the open
records and open meetings laws expressly
required allowance for “immediate” relief;

3. Other conflicts precluded exercise of
statutory remedies and concurrent
compliance with § 893.80(1): Wisconsin
Stat. §19.35(I)(i) provides that a person
may file an open records request
anonymously, while § 893.80(l)(b) requires
disclosure of the claimant’s identity and
address. Wisconsin Stat. § 893.80(2)
imposes costs on a claimant who fails to
recover as much as the municipality’s pre-
suit offer, yet Wis. Stat. 8819.37(2) and
19.97(4) permit prevailing claimants costs
and fees irrespective of a municipality’s
pre-suit determination.

Auchinleck, 200 Wis.2d at 593-594.

The factors outlined in the foregoing cases do
not support an exception for claims for money
damages alleged under Wis. Stat. § 133.18. First,
Wis. Stat. 8 893.80(1) and Wis. Stat. 8§ 133.18 are not
inconsistent on their face. Wis. Stat. §133.18
provides for a six year statute of limitations and
accrual does not commence until discovery of the
injury. Requiring the 120 day notice period in no way

conflicts with the time frames within which a



plaintiff might seek relief. In fact, the discovery In
fact, the statute of limitations and accrual rule are no
different or more specific procedurally from most
actions based on common law.

In applying the first factor of the three factor
test, this Court has generally required enforcement
schemes to be sufficiently specific and demonstrably
inconsistent with the requirements of Wis. Stat.
8 893.80(1), allowing for or requiring filing of actions
under statutory provisions more specific than those
provided by common law, and generally shorter than
the 120-day notice period contained in Wis. Stat.
§ 893.80(1). City of Racine, 216 Wis.2d 616, Y 17-18.

The Court of Appeals departed from this
Court’s authority by diluting the specificity
requirement to the point where it has been rendered
meaningless. The Court of Appeals held that

“specific’ merely recognizes that the enforcement of a



claim must be explicitly provided for by statute to
gualify for an exception to Wis. Stat. § 893.80(1).” E-
Z Rolloff, 325 Wis. 2d 423, { 25 (emphasis in
original). The Court of Appeals here again attempts
to circumvent Waukesha by interpreting this factor to
apply to every cause of action allowed for by statute
regardless of whether procedurally inconsistent with
the legislative intent of Wis. Stat. § 893.80(1).

This Court has taken more care to carve out
exceptions to Wis. Stat. § 893.80(1). As this Court
recognized, “as noted in Waukesha, ch. 285, Laws of
1977 changed the statutory language of Wis. Stat. §
895.43 (now Wis. Stat. § 893.80(1)) from "no action
founded on tort" may be brought, to "no action" may
be brought against a governmental entity without
prior notice. It is clear from the plain language,
especially as bolstered by the legislative history, that

the legislature intended that § 893.80(1)(b) apply to



"all causes of action, not just those in tort and not
just those for money damages.” Waukesha, 184 Wis.
2d at 191.” City of Racine, 216 Wis. 2d 616, § 14.
This Court rejected an attempt to carve out an
exception to a claim without a specific statutory

conflict:

RATE asserts that the rationale wused in
Auchinleck to carve out an exception to
compliance with Wis. Stat. § 893.80(1) for open
meetings and open records laws applies to this
case and many other similar situations. The
court of appeals, in Little Sissabagama v. Town
of Edgewater, 208 Wis. 2d 259, 559 N.W.2d 914
(Ct.App. 1997), found an exception to application
of § 893.80(1)(b) because the general notice
requirements of § 893.80(1)(b) conflicted with the
specific appeals procedure in Wis. Stat. 8§
70.47(13) (reprinted below) for challenging a
county's denial of a request for property tax-
exempt status. See 208 Wis. 2d at 265-266. In
both Auchinleck and Little Sissabagama specific
enforcement provisions of the statutes compelled
the creation of exceptions to the general notice
requirements of § 893.80(1)(b).

RATE has not pointed to specific statutory
provisions which would justify carving out yet
another exception to Wis. Stat. § 893.80(1)(b) in
this case. In fact, RATE states that there is no
specific statutory enforcement scheme for alleged
violations of Wis. Stat. § 144.445. RATE does
point to several specific statutes that include
specific enforcement provisions that require
filing a claim against a municipality within a
time frame shorter than allowed by §



893.80(1)(b). However, these statutes are not at
issue in this case. Because there are no specific
enforcement procedures inconsistent with 8§
893.80(1)(b) in this case, the notice requirements
of § 893.80(1)(b) must apply.

City of Racine, 216 Wis. 2d 616, 1 17-18.

Moreover, rather than specifying inconsistent
procedures, the legislature chose to apply Wis. Stat.
§ 893.80 to claims brought under Wis. Stat. § 133.18
by expressly reincorporating Wis. Stat. § 893.80 by
reference in Wis. Stat. §133.18(6). Wis. Stat.

8 133.18(6) provides:

(6) In a civil action against a person or entity
specified in s. 893.80, the amount recovered may
not exceed the amount specified in s. 893.80(3).

The legislature chose to apply the Wis. Stat.
§ 893.80(3) damage cap to Wis. Stat. § 133.18 claims
but did not expressly exempt these claims from Wis.
Stat. § 893.80(1) alone dictates the conclusion that
the legislature intended Wis. Stat. § 893.80(1) to
apply. Perra v. Menomonee Mut. Ins. Co., 2000 WI

App 215, T 12, 239 Wis. 2d 26, 619 N.W.2d 123



("[T]he enumeration of specific alternatives in a
statute is evidence of legislative intent that any
alternative not specifically enumerated is to be
excluded.")

The Court of Appeals found that Wis. Stat.
8§ 133.18(4) dictated in favor of a legislative
preference for a prompt resolution of this type of
claim. Wis. Stat. §133.18(4) provides in relevant

part:

A cause of action arising under this chapter does
not accrue until the discovery, by the aggrieved
person, of the facts constituting the cause of
action.

The Court of Appeals accepted that the “event”
triggering the 120 notice period was the creation of
the contract, and that “a claim might be extinguished
before discovery of the facts underlying it by the
application of Wis. Stat. § 893.80(1)(a) .”

The Court of Appeals incorrectly applied the

accrual rule in defining the “event” relevant to the



application of Wis. Stat. §893.80(1). "A cause of
action accrues when there exists a claim capable of
enforcement, a suitable party against whom it may
be enforced, and a party with a present right to
enforce it." Beaudette v. Eau Claire Cty., 2003 WI
App 153, 1 19, 265 Wis. 2d 744, 668 N.W.2d 133,
guoting Sopha v. Owens-Corning Fiberglas Corp., 230
Wis. 2d 212, 223, 601 N.W.2d 627 (1999). The
Beaudette court equated “the happening of the event”
triggering the 120 day notice period to the date for
accrual of the claim. Beaudette, 2003 WI App 153, 1
19.

In Colby v. Columbia County, 202 Wis. 2d 342,
357, 550 N.W.2d 124 (1996), this Court held that the
interplay between a tolling statute, Wis. Stat. §
893.23 and Wis. Stat. § 893.80, in effect, created an
accrual date and commencement of the statute of

limitations allowing for suit as the period equal to the



number of years specified in the limitations period
and an additional 120 days to file under § 893.80.
Since the discovery rule is expressly applied to the
limitations period (six years plus 120 days from
discovery of the event) by virtue of Wis. Stat.
8§ 133.18(4), the accrual date is the discovery date,
and it is therefore literally impossible for a claim
under Wis. Stat. §133.18 to be extinguished by
application of Wis. Stat. 8§ 893.80(1).

The Court of Appeals also found that Wis. Stat.
8§ 133.18(5) was indicative of a legislative preference
for a prompt resolution of this type of claim. Wis.

Stat. § 133.18(5) provides in relevant part:

5) Each civil action under this chapter and
each motion or other proceeding in such action
shall be expedited in every way and shall be
heard at the earliest practicable date.

A provision for an expedited process, absent
some inconsistent procedural rule, is insufficient as a

matter of law to justify carving out yet another



exception to Wis. Stat. §893.80(1). See City of
Racine, 216 Wis. 2d 616, § 17-18. Analysis of the
authorities on which the Court of Appeals makes
clear that the court was persuaded primarily by cases
in which injunctive relief was the principle remedy,
the filing deadlines or procedures were directly
inconsistent with the 120 day notice requirement,
limitations periods were sufficiently short to
demonstrate legislative intent for immediate relief, or
the action was an appeal rather than an original
action. See Gillen v. City of Neenah, 219 Wis. 2d 806,
580 N.W.2d 628 (1998) (public trust cases involving
requests for injunctions); Citizen's v. Oak, 2007 WI
App 196, 304 Wis. 2d 702, 738 N.W.2d 168 (30 day
deadline to enact ordinance); Town of Burke v. City of
Madison, 225 Wis.2d 615, 593 N.W.2d 822 (Ct. App.
1999); (90 day deadline for actions under Wis. Stat. §

66.021 "objecting to a city's annexation of a town's



land"); Gamroth v. Village of Jackson, 215 Wis. 2d
251, 259, 571 N.W.2d 917 (Ct. App. 1997) (90 day
deadline to appeal special assessments); Little
Sissabagama, supra; Lake v. Town of Edgewater, 208
Wis. 2d 259, 265, 559 N.W.2d 914 (Ct. App. 1997)
(appeal to a county board's determination under Wis.
Stat. § 70.11(20)(d) regarding the requirements for
tax-exempt status); Nesbitt Farms, LLC v. City of
Madison, 2003 W1 App 122, 1 9, 265 Wis. 2d 422, 665
N.W.2d 379 (requiring notice would preclude third-
party intervention).

[11. Defective And Untimely Notice Of
Claim Precludes Recovery.

Summary: The evidence established and the
circuit court agreed that Plaintiff-Appellant’s failure
to abide by § 893.80, and supporting cited caselaw,
warranted dismissal of the Complaint as Oneida
County did not receive notification of the claim until
well over two years after the execution of the
Agreement.



The circuit court’s decision granting summary
judgment was correct because it has been conceded
that the notice was not timely.

IV. Oneida County Was Prejudiced

Because It Had No Actual Notice of
The Claim.

Summary: The actions of Plaintiff-Appellant
following execution of the June, 2003 Agreement
were insufficient to alert Oneida County to claims of
antitrust violations or to the extent of damages
allegedly sustained by Plaintiff-Appellant, under
§ 893.80(1)(a) and supporting caselaw.

Without proper service a written notice within
120 days, the action is barred unless the plaintiff can
show that the defendant had actual notice of the
claim and that the failure to give notice within 120
days was not prejudicial. Weiss v. Milwaukee, 791
Wis. 2d 213, 227, 255 N.W. 2d 496 (1997). It is the
plaintiffs burden to prove both actual notice and lack
of prejudice. Vanstone, 191 Wis. 2d at 597.

Oneida County did not have actual knowledge

of the injury and the extent of injury until the “Notice



of Injury” and “Statement of Claim” were received on
September 28, 2005, over two years after the
execution of the Agreement between the county and
Waste Management and more than 120 days after E-
Z knew about the effect of the Agreement. (R.24, p.2,
Ex.3). While Sexton may have been aware of general
concerns regarding tipping fees, the County had no
knowledge of the E-Z’s intention to sue for damages
involving claimed loss of past and future earnings.
Knowledge of the circumstances surrounding a claim
Is not the same as knowledge of the claim itself.
Rudolph v. Currer, 5 Wis. 2d 639, 644, 94 N.wW.2d 132
(1959).
V. The Continuing Violation Doctrine ls

Not Applicable To Bar § 893.80(1)
Notice Requirements

Summary: There is no support in Zenith Radio
Corporation v. Hazeltine Research, Inc., that the
continuing violation doctrine tolls any limitation
period to that of the specific dissolution of a business
and, therefore, bars application of §893.80 notice
requirements.



Zenith was brought under a federal anti-trust
law, and the decision is very clear and limited in its
holding. As noted by the court in Segall v. Hurwitz,
“Federal law will be applied to determine when a
claim accrues under federal antitrust statutes.” 114
Wis. 2d 471, 483, 339 N.W. 2d 333 (Ct. App. 1983).
E-Z's claim arises under a state anti-trust statute,
and EZ can cite no authority applying the continuing
violations theory to Wis. Stat. § 893.80(1) under state
law.

CONCLUSION

Based upon the foregoing arguments and
authorities, it is respectfully requested that this
Court reverse the Court of Appeals’ decision in this
case and affirm the decision of the Oneida County
Circuit Court granting Summary Judgment to the

Defendant-respondent-petitioner.
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: |’ -Ne -0-6 a———
i PLEASE
4 (o]
- czRVE
STATE OF WISCONSIN - CIRCUIT COURT ONEIDA COUNTY
. A JUDGE -‘\SS GNE! .
B-ZROLL OFF LLC . m E ni. m..\? TO THIS case
4170 Bass Bay Drive : = . COUNTY COURTHOUSE
. ) RHINELANDER, Wi s
Rhinelander, WI 54501 15 BB Else 4501
Plainhff, SUMMONS
Vi, —s. Case No. 06-CV-_B7
JNEIDA COUNT .
COUNTY OF ONEIDA _ Code # ‘3NEI5A EOBN“‘(
A Wisconsin municipalbody  ED ppp 2 2006 RHB ;
Rhinelander, WI 54501 L. '
Defendant ; CLERR OF SRCUT COURT

THE STATE OF WISCONSIN ta each person named above as a Defendant:
YOU ARE HERERY notified that the Plaintiff named above has filed alawsnit or other legal
action against yon. The Complaint, which is attached, states the nature and basis of the legal action,
Within forty-five (45) days of receiving this Summons, you must respond vnth a writien
Answer, as that term is used In Chapter 802.0fthe Wisconsin Statutes, to the Complaint. The Conrt
may reject or disregard an Answer that does not fllow the requirements of the statutes. The Answer

st be sent or delivered 10 the Court, whose address is

Clezk of Cirenit Court
Onejda County Courthouse
Rhinelander, WI 54501

ECEIVE

MAY. 0 1 2005

and to James B. Connell; Plaintiff's attomey, whose address is:

Crooks, Low & Connell, S.C.
531 Washington Streat
P.O.Box1184

Wansan, WI 54402-1184
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) ' Y

v

Yon,mayh‘aveanattomcyhc}ponepmentm

If you do not provids u proper answer within forty-five (45) days, the Court may grant
5\ﬂmm'agahnyouﬁorthemdofmoncymmhﬂhgdwﬁmmqwmdhme&mplmgmd
you may loss your right to object to anything that is or may be incorrect in the Complaint, A
Judgment miay b enforced 08 provided by law. A judgment awarding money may become a lien
against any real cstats you own now or in the future, and may also.bs enforced by gamishmient or

“seizie of property.
Dated thin 7 day of April, 2006, .
CROOKS, LOW & CONNELL, $.C.
J . '
Bar IDi1015474
Attomey for Plaintiff
POST OFFICE ADDRESS:
531 Washington Street
P.O.Box 1184
Waunsan, W 54402-1184

(715) 342-2291
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BRANCH_I.
STATE OF WISCONSIN CIRCUIT COURT - ONEIDA COUNTY
E-ZROLLOFFLLC
4170 Bass Bay Drive
Rhinelander, WI 54501
Plaintif?, COMPLAINT
V& Case No. 06-CV._2¢
ONEIDA COUNTY Code# __ . ,
AW’lsqungnpmunicipa!body {_N’TT“‘U‘W“‘ ONETA COUN
1 8. Oneida Avernue - | ,——-ﬂLﬁQ—-——-l
Rhinelander, WI 54501 - i |.4PR‘5§2003£
Defendam ' (% 0 5 507 SOURT

NOW COMES the plaintiff above named, by James B. Connell of Crooks, Low & Commell,
8.C., itsantomeys, and as and for its canss of action against the defendant, respectfully alleges and
shows to the court as follows;

1. Theplﬁnﬁﬁhawmmﬁmiwdﬁabiﬁtywmpanyvﬁthitspﬂncipaloﬂiceand
Place of business located at 4170 Bass Bay Drive, Rhinelander, Oneida County, Wiscansin. It is in
the salid waste hauling business, '

2. The defendam, %i& Couaty, is @ Wisconsin municipal body, organized and
existing under the Jaws of the State of Wisconsin with its principal offices located at 1 8. Oncida
Avenue, Rhinelander, Oneida County, Wisconsin.

3. InJune, 2003, the defendant, Ongida County, through its solid waste department,
entered into an agreement with Waste Management, Wisconsin, Inc. The agreement is ﬁtied
“Agreement for the Transport and Disposal of Municipal Solid Waste from the Oneida County Solid

Waste Department”. A copy of the Agreement is attached hereto and marked Exhibit 1 and
incorporated herein by reference.
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4. The Agreement provides that Oneida County will receive $5.25 for each ton of
mumicipal tolid waste that Wasts Managemeat, Wisconsin, Inc., dsfiversto the Oncida County solid
wasto facility. The Agreement also calls for the removal of all municipal solid waste from the
transiér station to an operating landiill. For this removal service, Oneida County agreed to pay
Waste Management, Wisconsin, Inc., $24.50 per ton for solid waste removed from the transfer

5. Azme"sameﬁme:ha:owdwowyémedmmémmmwin
paragraphs 3 and 4, sbove, the defindant, Oneida County, sstablished a charge of $54.00 for each
ton of municipal sold waste that plaintiff and kaulers other than Waste Management, Wisconsin,
Inc., defivered to the Oneida Connty solid wasts facility.

b, The agreement doscribed in paragraphs 3 and 4 above violate Sec. II;SJB(I), Wis.
Stats., in that the price struoture of said agreement is an illegal restraint of trade.

7. ‘The restraint of trade isumreasonable inthatit hasasigoificant impact on;:ompeﬁtion
inthemarket place. By offering Wasts Management, Wisconsin, Inc., significantly lower prices, the
agrecment permits Waste Management, Wisconsin, Inc., to under bid and drive out competition in
Oneida County and the areas which the Oneida County Transfer Station has traditionally served.
8 AS part of the consideration for the Agreement marked Exhibit 1, Waste
Management, Wisconsin, Ins., agreed to purchase two Mack dissel traotors and thres transfer trailers
for the sum of $243,000.00. By tying the parchase of this equipment to the contract identified as
Exhibit 1, Oncida County further acted in restraint of trade by effectively eliminating all locally
owned potential bidders.

2 Since the agreement referred to in paragraphs 3 and 4 of this Complaint-has been

entered into, Onsida Comnty has actively entered the busingss of delivery of dumpsters for waste
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mvalindtrectcompeuuonvmhtheplninhﬂ‘andaﬂwpnmbnmessea The effect of the
&Mm:mmmmmummaﬁmbumofmdemdmmwmpeﬁﬁmmﬁohﬁm
of Wisconsin law,

10. Asadimmandpro:dmmuuofﬂnﬂkgalmmmdm‘bedinpwaphss,
4.mdBhe'xein.ﬂteplaintiﬂ'hasbeendamamdinlossofwsinmmdintbelossofpmandm
Profits in excess of $500,000.00, ,

Wnakmommspxainﬁﬂ’&mndsjudmu'muow

A ForanOrdudechﬁngtheAgremdwcn'bedmpaugaphsB 4 and 8 an fllega)
Testraint of trade under Sec. 133, D3(1), Wis. Stats,

B. Foranawadofcompmmdamgmﬁwrpmmdﬁmmlcssofpmﬁt&
C.  Foranawardof treble damages pursuant to Sec, 133.18, Wi, Stats,

D, Foranawmﬂoﬂhecostsanddisbmsements of this action and reasonable attorneys
Tees pursnant to Sec, 133,18, Wis. Stats.

E. Forsuchoﬁherandﬂuth:rﬁiefasthecomtmaydeemjustandeqﬁmble.
Dated this 7 day of Apxil, 2006
CROOKS, LOW & CONNELL, §.C.

State Bar ID¥1015474

Attomey for Plaintiff
POST OFFICE ADDRESS:
531 Washington Street
P.O.Box 1134
Wausau, WT 544021184
(715) 842-2297
PLAINTIFF DEMANDS A TRIAL BY JURY
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R Aﬂanentfor;ﬂ.iet-)wbsponand DlsﬁosaléfMuna_ Solid Waste from the
-Onalda County Solld Waste Department o

1. mMm,mmMm&;%ﬁ&yﬁh? %)bzﬂmgm
.Mmmmmmmmwnm%m .

2. Torm of this agreement sha be from July 1, 2003 to June 30, 2013. Uponmlual&rman
Sgyeemont the contract may ba extended for terms of 1 10 5 years. Upon mutual written
agreoment the terms of this contract may be amended.

3. MSW shall mean municipal solid waste as defined under Wisconsin Adminisirative Code
NR 500.03{150), ,

4. Disposal shall mean landsiling In a stako approved sanitary landfil specified in tis

- & Transport shall mean the removal of MSW Rllad sonii trailors from the County Transfer
Mmmmmubdhmmmmofmmhw
landfi and dejivery of empiy semi-trallers to the County Transfer Station. WW's tralers
shal be compatiblo with the County's compacior.

6. mmmmmmmmmhunwmmm
Michigan, Federal identificalion Number 38-2504167, Stats license number 8942, As an
Jakbmative Manomines landfill, Mencminoa, Michigan, Federal ldentiication Number 38-

1214788, Stats fcensd number 8748 may be used for emergencies. WM shall

sufficient disposal in the above lsted s) under the terms and for
 disposal space sanitary landfiti(s) und

7.. Tha County shall be responsible for the swilching and loading of semi-trailers with MGW,
mh&mmmmmhwmmmm
associatod with its transfer station. Nat MSWweights loaded into, 45 foot, stesl, closed
topped frallers will average 28 tona when road limis are not in effect. .

8. WM shall be responsibie for removal of al MW loatied transfer rallers from the site
Mmmmmmmdumammmw
conditional pian approvels, and shall ba respensibla for all fransport, maintenance,
associated with transport and disposal operatians. WM shalll be solely responsibls for all -
MSW under this coniract once loadad into WM's trailer. WIW's transfor trallers shall be
compatibla with the County’s Sebright compactor.

8. The cost of transport and disposal of the County's MSW including all local, state, and
federal surcharges and host fees shall be $24.50 per ton, from the dats of execution of
this agreetnent through December 31, 2004, Effeclive January 1, 2005, and each
Jamary‘l‘_‘th_ereaﬂer. one hundred percent of the annual cost of living increasa or
decrease (national Consumer Price index-Urban Workers (CPI-L)) from tha previous
calendar year will be added to the County's transport and disposal fee from the previous
year. For exampls if the transport and disposal fee for 2004 is $100 per ton and the
parcent of CPI-U added Is 100% and the CPHJ for 2004 is an increase of 4%, the
trucking end fipping fes for 2005 would be $104 per ton.
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10.Increases in siae st arges fo MSW landfied will be added to.ha price effective the
dals of implermentation of stch increases and will be allowed prior to Januzry 1, 2005
Mhﬂ:‘aﬁ?mf;i:be' 4 m.ﬂahmﬂmdmﬂfg@gymmm

or R ’

o b iy 0 Gy Nt Y e o e

s

u” X
- by sublratting the tons of MSW WM deiverad to County'’s transfer station
from the gross MSW tonnage WM transports off site,

1. _' Solld Waste Department hours of operation are 7:00 a.m. - 5:00 p.m, Monday
\Friday and 8:00 am. —12:30 p.m. on Satrdays. The County shall also ellow
W the Solid Waste Sile during non-operation howrs to pick-up filed and .

weighod trailers, to permit the delivary of empiy trafiors and to switch and maintain
trailers and diesel tractors, : : .

> . . . ’ o
-u‘;”wm;mm;umdmm” mcmﬁwhmmf;
mmmmwdn}smm&@mw.zy_g@_%1
January, 2005, ahd each-lanuary 1 * ong hilindsbd percent (same phinSent
alowance 83 made in paragraph 9 of this of the annual costof iving Increass
umwmmmmumm(m)mmm
calander yaar will be addad 1o the par ton laading charges fron the previcus year. For
example if the percent of CPHU added is 100% and the CPIU for 2004 Is 4%, ihe Joading
0k e s b s i 20,000 0 er st vl be o
pecyear ision addional tonnage is ugon T
written agraement between Wii and the County. Clianges in cost under this stipulation
shall be commensurale with equipment upgrades and County overtime required. This
‘servicé is only offered for W' tracks. Subcontracting for this Service will not be allowsd
under this agreement. If WM fails to deliver tha minimur annual tonnage of MSW for
anmmmmhmmmmmmmmmw

1amdﬂlhawhmldmnmmgirmmamge&

- IPE | LTS
Worker's Compensation Goverage A: § Statutory
& Employer’s Liabifity Coverage B $ 100,000
) " , Emgployer's Liability
General Liabifity, Bodily -§ 1,000,000 each occumence "
injury, Pessonal Injry, - Combined single limit
Damage
Automoblle Liability, Bodily * - $ 1,000,000 sach occumence
Injury, Property Damage Combined single limit
Umbrella Excess Liabifity $ 1,000,000 each occisrence
Insurance

All nsurance, as set forth above, shal be with a company acceptable to the Gounty, The
County shall have the right, at any ime, 1o inspect the insurance policy and to request an
insurance certificate evidencing the same. WM agrees to provida 1o the County thirty (30)
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&,

days niotive of any iL...nafon or cancelation of the caniras.& s Insurance and
docurnentation of annu renewals of Wsuranca, -

14. Ta tha Nullest axtent parmitted by law, WM shall Indemnily and hold harmiess the Gounty,
their agenis and employess trom and against al claims, damages, lawsults, foss, cost and
epenses, mmmmwwmmmmamumgmm
irdnaport and of the County's MSW provided by WM. This includes bockly
inkwy, sickness, diseass or death, damaga or dastruction to property, environmental
Wwwmwmm long tarm care, Topairs oy -

N WHEREOFﬂ\etolowhgpwﬂesplacomehsignammonmisAgmamMMmo
mem Bant T, Sexion, é; can e

. Solld Waste Commities smwmmm
STATE OF WISCONSIN ) '

88,
COUNTY OF ONEIDA ;

cama before me this 1 day of Jyne, 2003, the above named Vern Semiing and

Bart Sexton, mmhwnmbem th and
ackn 1he sarme, whoexecm.ad efor‘egmg Instrumant
Notary Pubic, riy, Wi
Yl NS

My commission expires:

For Waste Managsment of Wisconsin, Ine.

Em—Gd QL

printedname, tite __Blehard 1, Ancelet VP,
STATE OF WISCONSIN - } T e
COUNTY OFWAUKESHA%

onally cape: foromthlsa'_'dayof Jtine, 2003, the above named

, 1o me known to bs the persons wha
Sxectted ths foregoing Mstrumem and aoimuwtedga the same,

.:;w

Notary Public, \ESHINGE Gounty, WI
My eommission expires:

TOTAs N s
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FORM CBRA -LABER REPORTERE PAPER & MFG. CO. 300-826-8313

Berm

STATE OF WISCONSIN : CIRCULT COURT : ONEIDA COUNTY |

********************t****************i******************

E-2Z ROLL OFF, LLC.,

Plaintiff, | @@PV

vs. Case No. 06-Cv-124
COUNTY OF ONEIDA,

Defendant.

************k*******************************************

MOTION HEARING

BEFORE: PATRICK F. O'MELIA
Circuit Judge, Branch I

RHINELANDER, WISCONSIN
DECEMBER 20, 2007

T o o T I e e e e e e e e e e e o 28 1R e o e e e e e e ey o 2t P e . A 0 8 o e e

JEAN M. WOOD, R.M.R., C.R.R.
Official Circuit Court Reporter
Oneida County Circuit Court, Branch I,
Rhinelander, Wisconsin 54501

e e e e e e e e e e e et o o e e o 1 v e o o e S0t it Bt v . o e S0 e o e e

' &;2 ? 7 man
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10
11
12
13
14
15
le
17
18
19
20
21
22
23
24

25

APPEARANCES
CROOKS, LOW & CONNELL, S.C., by JAMES B.
CONNELL,‘531 Washington Street, P.Q., Box 1184, Wausau,
WI, 54402-1184, appeared on behalf of the Plajintiff, B-Z
Roll Off, LLC.
| CRIVELLO CARLSON, S.C., by MICHELE M.
FORD, 710 North Plankinton Avenue, Milwaukee, WI, 53203,

appeared on behalf of the Defendant, County of Oneida.

ALSO PRESENT: Todd Laddisure, one of the principals

of E-%2 Roll Off, LLC, and Paula Laddisure, his wife.

EXHIBITS

NONE.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PROCEEDINGS

THE COURT: This is an action in
Oneida County Circuit Court, 06-CV-124, entitled
E-Z Roll Off, LLC, versus County of Oneida. And
appearances for E-2 Roll Off are Jim Connell from
Wausau.

And next to you, sir, is?

MR. CONNELL: That's Todd Laddusire
who's the —- one of the principals of E~2Z Roll Off,
Your Honor.

THE COURT: And could you spell that
last name for the court reporter?

MR. LADDUSIRE: It's
1~A-D=D-U-S~I~-R-E.

THE COURT: BAnd for Oneida County we
have is it Michele Ford?

MS. FORD: That's correct.

THE COURT: Okay. And you are from?

MS. FORD: Crivello Carlson.

THE COURT: Say that again.

M5. FORD: It's Crivello Carlson. And
it's actually a new name. We dropped the
Mentkowski at the end. We're adding Ford shortly,
but I'm not quite sure, in about 20 years.

THE COURT: Okay. We are here as a
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10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25.

result of a motion by the County for judgment on
the pleadings. And I have received -- or courts
have received in the past briefs, a reply brief.
I've had a chance to take a loock at those.

Has there been since the filing of
these briefs any action in terms of discovery or
has everything been on hold?

MS. FORD: Your Honor, everything has
been on hold pending disposition of this motion.

THE COURT: All right. And a couple
ground rules I guess for today. The pleadings are
pretty sparse in terms of what's included. There's
the contract. But I notice in the briefs that
there are comments and even attachments. And this
was referenced by someone in their brief that we
were starting to get beyond the pleading stage, and
I think Mz, Connell, in fact, in his brief
mentioned if we're going to start taking things
outside the complaint and answer, that we should
pursuant to 802.06 I think it is just convert this
to a summary judgment hearing or treat it as such
SO that we can get all this stuff out such as the
contract and such as the -- not contract. That's
already part of the pleadings. That was an

attachment to the complaint I believe.

4
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14
15
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25

MS. FORD: There was also an
affidavit.

THE COURT: Affidavit from Mr. -- from
the clerk here.

MS. FORD: May I speak to that?

THE COURT: You may.

MS. FORD: ﬁy understanding is that
the motion -- the legal siandard for judgment on
the pleadings is still applied, but the motion for
summary -- the motion is converted to procedurally

a motion for summary judgment so the court is

allowed to look at matters outside the scope of the

‘actual complaint. So it's really a procedural
lssue as opposed to a substantive issue.

THE COURT: As opposed to a what
issne?

MS. FORD: As opposed to a substantive
issue.

THE COURT: And what's your thought on
that, Mr. Cennell?

MR. CONNELL: Well, Your Honor, I've
treated this as a judgment on the pleadings and
that the court would look at the complaint to

determine its legal sufficiency.

You know, some of the things that the
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10
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12
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14
15
16
17
18
19
20
21
22
23
24

25

defendant has brought up in this case like
regarding the notice of injury and notice of claim,
there are -- you know, the court -- if, in fact,
the County had actual notice, that -- then that
defense would not apply. That might be the type of
thing that would be subject to discovery and --

THE COURT: Because you made reference
in your brief that if that's the case, then you
would want to present affidavits to show that they
had actual notice, And --

MR. CONNELL: That's correct.

THE COURT: -- so as I'm reading this,

it -- you're teasing me with all these tidbits of

‘information that are cut there that would be

pertinent at a swmmary judgment motion. And I hate
to waste the court's time and attorneys' time if
we're gonna do this judgment on the pleadings and
then siz months from now have a summary judgment
motion when a lot of these facts could be flushed
out at a summary judément motion.

Go ahead.

MS. PORD: The -- the actual notice

defense was raised and is uncontested at this

point. Once the -- that issue was raised in the
principal brief, it -- and -- and also the
6
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25

complaint had an attachment to it, so it was
necessarily a summary judgment motion when it was
filed, even though what we're —— we're

maintaining -~ our position is that legally the
complaint fails to state a claim upon which relief
may be granted. So we more appropriately thought
it should be titled as a motion for judgment on the
pleadings.

However, no matter how the court wantg
to treat it now, I think the record before the
court requires dismissal, irrespective of what may
be discovered in the future, because the complaint
in and of itself and the failure to file the notice
of claim, which is undisputed, prohibits the
plaintiff from going forward at this point and
requiring the municipality, Oneida County here, to
defend against a complaint that fails to state a
claim.

80 I -- I -- I think that what -~ it's
effectively equivalent to a situation where we have
somecne -~ I mean a municipality who's being sued
for something for which they're absolutely immune.
They're not required to undergo discovery and
exXpenses and burden of discovery in order to assert

an immunity defense for the protection of the
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25

taxpayers, basically for the protection of the
public purse.

So I would ask that the court -- and
also I have to say that since the actual notice and
prejudice —-

THE COURT: Notice of claim you mean?

MS. FORD: Right, notice of claim.

And then that defense, the actual notice and lack
of prejudice, th&t burden rested on the plaintiffs.
Had they elected to challenge that, they could have
at the time of briefing either moved the court for
leave to take depositions or secure affidavits to

establish that burden, but they chose not to. They

did -- they chose not to.

And I think that we've waited a number
of months now and no such action has been taken, so
I think it's fair to say that the affidavit offered
regarding the actual notice being late is
undisputed, and I think it would be unfair and
prejudicial to the defendant at this point to
require us to wait more months and undergo the
expenses of additional discovery only to find that
that issue is still unrebutted given plaintiff's
failure to conduct a necessary challenge at the

time this matter was briefed.
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MR. CONMELL: Well, you know, Judge, I
don't -- I don't want to raise issues that aren't
issues. The -- the fact of the matter is is we
filed a notice of injury and notice of claim and we
don't dispute that. They're -- among the various
charges made in thié case are sufficiency of the
notices, and I think that the prejudice to the
County has to be established as a factual matter.

And, you know, the way the defendant
has brought this up is by challenging the
pleadings, and, as I've indicated in my brief, we
didn't have to allege that we had given any notice
in the pleadings. I'll stipulate that the notice
was filed on the date that is contajined in the
affidavit and the court can decide that.

But I think the matter of prejudice is
something that's a factual matter that shouldn't be
decided on a motion -- motion for judgment on the
pleadings, particularly since we didn't even have
to allege that we complied with the notice
requirement in our pleadings.

MS. FORP: Your Honor, I would simply
stick to my original position. We -~ this
litigation has been pending for months. If actual

notice and lack of prejudice became an issue, and
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it did with the filing of the first brief,
discovery should have been conducted then and
evidence should have been submitted by plaintiff's
counsel then to challenge that -~ to raise that
defense, because it is the plaintiff's burden to
establish that that is not -- that wasvnot done.

And we in no way denied plaintiff tﬁe
right to discovery. We didn't refuse discovery.
We were never asked to produce any -- anybody to
allow them to conduct discovery necessary to mount
that defense. So at this late stage in the game it
seems to me to be a waste of judicial resources, a
waste of the parties' resources to simply again -~

And this -~ this motion -- partienlar
motion has now been adjourned five times. The
original hearing was set for Rugust 10th of 2007.
The briefing was complete in May of 2007. To ask
the defendant to wait and allow the plaintiff time
to conduct discovery that should have been
conducted months ago seems to me to be prejudicial
in and of itself,

THE COURT: The particular —- I didn't
know it was adjourned five times.

M3. FORD: That's correct.

THE COURT: Some -- some were at the

10
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request of Mr. Connell.

MS. FORD: That's correct.

THE COURT: Some wers at the request,
however, of -- of the court. There was a -~ there
was a time when there wasn't a sitting judge and

the one judge that was going to take it had a

conflict.

MS. FORD: That is correct.

But -~ and then the other issue i3 now
we've —- we now have it as undisputed that the

notice of claim was untimely.

MR. CONNELL: Well, nc, that's --

that's not true, Judge.
MS. FORD: It was.
' MR. CONNELL: The fact ==
THE COURT: Both -- whoa. Whoa.
Whoa. One at a time.
-MR. CONNELL: Okay.
THE COURT: Go ahead, Mr. Connell.
MR. COMNELL: I just don't want the
court to think that we're conceding that there's
any untimeliness about any of our filings in this
case, ‘
MS. FORD: The -- the facts establish

that the notice of claim was filed on -- and

11
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plaintiff's counsel indicated on the date that we
stated it was filed that was more than 120 days
after the happening of the event forming the basis
of the lawsuit.

THE COURT: All right. And I agree
that's your position, but just by arguing that
position isn't that going beyond the pleadings?

MS. FORD: No. That's taking the
date the -- Oneida County entered into a contract
with Waste Management or made a decision to do so
which is the accrual date and taking that date and

comparing it with the undisputed date that the

notice of claim was served. To me, you know, those

facts are undisputed. Those two facts are
undisputed. Discovery's not going to assist in
resolving those two issues.

THE COURT: And I think Mr. Connell's
position is that it would, that actual notice is
possible, or I think he mentioned in his brief
actual notice was given through other witnesses,

MR. CONNELL: Sure. Sure.

I guess my position is twofold, Your
Honor. One is that the notice is timely and that
if it would be determined to be untimely, the

County isn't prejudiced because they had actual

12
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notice.

MS. FORD: Another issue is we have
two additional defenses that essentially are
without any -- we don't need any factual diﬁcovery.
One of them is that because the County has home
rule, the County -- the state antitrust law is
applicable to -- businesses are not applicable to
the county, and that's by virtue of the fact that
number one --

THE COURT; Ma'am --

Who's that gal right there?

M3. FORD: ©Oh, I'm sorry.

MR. CONNELL: That's my client's wife,
Your Honhor --

THE COURT: Okay. The record should
reflect ~--

MR. CONNELL: -- Paula Laddusire.

THE COURT: -~ during comments she's
shaking her head no while attorneys argue. We're
not gonna have that. I don't need anybody in the
background making nonverbal comments, okay? So
just sit tight and listen. Thank you.

Go ahead, Ms. Ford.

MS, PORD: What we have here is a

situation where the state legislature has decided

13
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that antitrust is a bad thing, which we all know is
true. Howaver, when we're talking about a
municipality, certain specific procedural
mechanisms -~ and particularly counties exist by
virtue of the county's home rule. The legislature
has designated and has specified how counties can
compete and allow competition, through accepting
the -- what is called the lowest qualified bidder
or the lowest responsible bidder, and that's by
virtue of Section 59.52(29) which states: "All
public work, including any contract for the
construction, repair, remodeling or improvement of
any public work, building, or furnishing of
supplies or material of any kind where the
estimated cost of such work will exceed $25,000
shall be let by contract to the lowest responsible
bidder."

The case law is clear that -- and this
is a legal issue -~ the antitrust laws generally
apply except where a municipality has been vested
with the responsibility of making sure that
competition is fostered by virtue of .statutes that
require that they take the lowest responsible bid.

THE COURT: Was there a bid in this

case?

14
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MS. FORD: Yes, indeed. And it's
undisputed that the plaintiff did not even bid for
these, for the contract. Had the plaintiff bid --

THE COURT: First I read of a bid was
actually in the briefs. I didn't know there was a
bidding process.

MS. FORD: Well, I don't think it's
disputed that there was a bldding proceas.

THE COURT: all right. Go ahead.
Continue, Ms, Ford.

MS. FORD: So by virtue of the fact
that the -~ it's a legiglative issue, what the
court here has to determine is whether or not --
and irrespective of what occurred with regard to
the plaintiff, whether or not the legislature of
this state is going to allow municipalities like
counties to be sued under anticompetition laws when
the legislature has defined how they are to foster
competition by virtue of statutes. And the federal

law supplies that. The Town of Hallie case

supports that.

The -- E-Z Roll Off doesn’t contest
that the Wisconsin legislature empowered Oneida
County with home-rule authority, I mean, nor do

they contest that we, Oneida County, and all

15
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counties are required by the legislature to foster
competition through bidding, through a statutory
mechanism. In this way the case law states that
when there is a specific mechanism to foster
competition, municipalities are not held -~ cannot
be held liable under the antitrust laws,

THE COURT: But was there a bidding
process here for both projects,.that is the project
where they drop off at the transfer station?

MS. FORD: 1It's my understanding --
it's my understanding that there was but --

THE COURT: Oh, I'm sorry. You're
saying there's. a bidding process for the stuff
going from the transfer station to the landfill.

MS. FORD: Your Honor, I really
actually can't speak to that because the -- the
issue is hot what happened in this case. The issue
is whether or not the antitrust statute can be
applied to the County because other statutes
require them to go through different procedures,

The compiaint in this lawsuit doesn't
say that we did not set out a bidding process. The
complaint in this lawsuit states that we entered
into contracts with the =- with entities in such a

manner as to restrict competition. But since E-Z

16
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Roll Off never threw their hat in the ring, they
never competed. They -- they -- they never offered
a contract. So by virtue of just state law, the
éntitrust laws don't apply.

Irrespective of the background,
irrespective of what happened, how the bidding
process went forward, who was the lowest
responsible bidder and why, the Wisconsin
legislature has created a situation where counties
cannot be sued under antitrust laws because they
are responsible for following these statutes
concerning awarding bids to the lowest responsible
bidder as a matter of law, not as a matter of fact,
as a matter of law.

THE COURT: What about AMT, that case?

MS. FORD: Well, in American Medical

Transport the City of Milwaukee was managing a
dispatch system and allocating resources to about
half of the qualified ambulance service providers.
The supreme court didn't find sufficient
legislative intent to permit the City of Milwaukeé
to exempt its ambulance service from the antitrust
law. This was because the statutes relied upon by
Milwaukee authorizing provigion of ambulance

service were apecifically directed to counties and

- 17
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towns, not cities.

S0 in -- in the situation of -- if
Oneida County were, for example, a city, Oneida
County wouldn't have the lowest responsible bidder
statute applicgble to it and arguably an antitrust
claim could be brought against it. But Oneida
County is not a city, Oneida County is a county,

and so American -- American Medical Transport ia

distinguishable on specifically that ground,
Cities are not governed by the same anticompetitive
procedural statutes that counties are.

And I would direct the court's
attention to Page 149 and 150 of the American

Medical Transport decision in which the court

distinguished between counties and towns which do
have that statutory mechanism and cities which do
not.

THE COURT: And is that the only
distinguishing fact from AMT to this case?

M8. FORD: I -~ I think that it is the
critical distinection, because the legislature has
locked us up tight in terms of how we can ensure
competition while at the same time providing for
services for our citizens. They have not done so

with regard to cities, and for that Very reason

18
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State antitrust laws arguably should be applied to
cities because they're not so restricted.

THE COURT: 1Is there anything else
you'd like to say on that particular issue, Ms.
Ford, that is the immunity aspect of the briefs?

MS. FORD: I'm -- I'm sorry. The
immunity aspect.

THE COURT: Or the fact that'they
would be exempt. Your arguments are that they're
exempt from the antitrust laws.

MS. FORD: No. I think the
legislature has spoken loud and clear. I think

American Transport is actually in our favor and I

think the Town of Hallie decision dictates the

result in this case.

Other than reading my brief which I do
not want to do obviously in the record, we feel
that the -- the Wisconsin legislature has spoken
and has spoken clearly on this issue as has the
supreme court,

THE COURT: Can we talk about some of
the other issues that were raised in the brief
though?

MS. FORD: Absolutely, Your Honor.

THE COURT: And that was the notice of

19
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claim issue,

MS. FORD: Well, I think I'm just
going to reiterate we've had a notice of claim
issue, That's typically oftentimes raised when a
complaint is filed. But no-- but the notice of
claim is -- is alleged to be untimely. In this
particular situation that was raised in the
principal brief. Nothing prohibited discovery.

If -~ nothing prohibited the plaintiff from
converting this himself for a motion for summary
judgment by conducting discovery necessary to mount
the defense of lack of prejudice and actual notice.
The plaintiff elected not to do so.

THE COURT: And it's =-- I do want to
address a little bit of it so that when I leave
here today, I have everything that’s gonna be out
on the board.

But the contract was June '03 and
that's -- you're submitting that that was the date
-- the starting date of the 120 days; correct?

MS. FORD: Right.

Now without citation to any legal
authority, the plaintiff has alleged a continuing
violation theory. A continuing viclation theory to

my knowledge ~-- it's not surprising that no legal

20
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authority was cited because the c¢ontinuing
violation theory to my knowledge has never been
applied to statutory claims under Wisconsin law.
The --= in fact, the Wisconsin -- the United States
Supreme Court just came down with a decision that's
not cited in the briefs -- it was approximately
two, three weeks ago ~- that stated that -~ stated
that even under the equal pay act previously where
claims were -- would accrue every time somecone was
issued a paycheck, the continuing wviolation theory
was just thrown out by the Wisconsin ~- by the
United States Supreme Court. It's the event
forming the basis for the cause of action that
commences the accrual of the 120-day period.

I'm unfamiliar -~ and I'm not going to
tell this court how many years I've been practicing
municipal law or many other people, but I'm
unfamiliar with any case that applies to the
continuing violations theory, to the notice of
claims statute, but there are certain circumstances
certainly undér which, for example, injunctions or
public records requests where the notice of claim
statute is inappropriately applied because the

relief sought doesn't fit within the 120-day

period.
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But if we were to apply the continuing
violations theory in this particular case, then it
would have to be applied in every single case where
something happened by virtue of a municipal
decision and the plaintiff continued to suffer
damages -~ alleged damages as a result of it.

For example, if a municipal vehicle
struck a ~- a ecitizen's vehicla, the accrual would
normally be the date of the auto accident. One
hundred twenty days after that the plaintiff would
be required to submit a notice of claim, notice ==~
notice of injury/notice of claim, slash. I'm using
them as one word,

But as long as the plaintiff isn't
paying ~- and this is the same argument made by the
plaintiff. As long as the plaintiff suffers
continuing medical expenses or continuing loss, can
the plaintiff legitimately argue that that's a
continuing violation? No. There's no law at all
cited in either plaintiff's brief or that I'm aware
of that supports that theory.

THE COURT: And in that case I can
understand your argument because the plaintiff --
in that case in an accident or where you fall on

the playground of a municipality the plaintiff is

22
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aware that that's the date of loss or the daté of
damage. And in this case though you have the
signing of a contract as the date, and how is a
plaintiff, unless they are involved in contract
negotiations, to know that the contract was even
signed and how would a plaintiff in this case know
that he suffered any damages if he's not aware of
the contract until, for instance, he starts to tfy
and bid out some -- some garbage contracts and
realizes that he can't get any contracts because
this other quy's underbidding him. Then he starts
to realize these damages.

So my question is: Then does it
really start from the date of the signing of the
contract or the date of knowing that you have
suffered a damage?

MS., FORD: Well, that's —- the accrual
of the cause of action under statutory claims is
typically when the event forming the basis of the
claim arises.

The -~ the -- and, in fact, this --
this -- the complaint in this case, it makes cleazr
that in June of 2003 Oneida County entered into ar
agreement, and that's the only date the plaintiff

puts forward. The plaintiff has the burden of
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establishing. The plaintiff did not have notice of
the existence of this contract within the 120-day
period. The plaintiff's failed to do so.

And as a -- as an attorney for Oneida
County, I think that the -- the question really
requires -- or contemplates a shift in the burden
of proof to the County to establish that for some
reason E-Z Roll Off wasn't made aware of or this
contract was hidden from them until a date within
the 120-day period of time.

THE COURT; And I'm not suggesting it
was hidden.

MS. FORD: Right.

THE COURT: I'm just saying through
the normal course of business those things are not
posted or brought out.

Here's another thought. If I start
today, I decide to move up to Rhinelander, Oneida
County, and start a garbage hauling business and
I'm not aware at.all of what occurred back in '03,
I just want to start the business up here, am I
foreclosed? Do I have any relief at all if the 120
days starts at the date of June '03? And I
naturally wouldn't have filed a notice of claim

because I just decided to start this garbage
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business. Am I foreclosed from any relief because
I didn't do anything in those 120 days or do I now
have a caﬁse of action?

MS. FORD: It seems to me that it
depends on what is alleged in the complaint. If,
for example, you decide -- the court decides to
move up and start a waste management business and
learns that the city’s already contracted with
another entity, well, the day you start your
business is the day you =-- you -- your iﬁjury
starts or the day you approach Oneida County and
say, look, I want to do your business, another fact
which is not alleged in the complaint. There's --
there's actually no indication that E~2 Roll Off
ever approached Oneida County in the complaint to
request provision of waste removal services.

What is really -~ this case is really
about is an attack on the way in which counties
through the legislature are directed to enter into
these kinds of contracts, and I think absent proof
by the plaintiff, which it's their burden, the
county -~ the court must assume that the statutory
provisions were complied with. The lowest
responsible bidder was awarded the contract and E-2

Rcll Off was not that person.
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And, again, I don't think the fact
that our pleadings were entitled motion for
judgment on the pleadings should forgive a lack of
discovery to determine if those procedures were
actually followed, and nothing in the complaint
alleges that they weren't. 80 if -- if -- 1f we —-
if we are going to allow discovery or if it turns
out that the motion will -- is going to be denied
based upon an insufficient factual basis, then I
would ~= I would simply ask for a stay.

But we do have another ground for
judgment on the pleadings, specifically the request
that E-Z Roll Off has made for trePle damages,
actual attorneys fees, costs under Section 133.18,
and that's described in -~ it's described to cut to
the chase in the reply brief, pages 6 to 8. It's
the municipality's -- counties are specifically
exempt from claims for treble damages, costs, and
attorneys fees under Section 133.18. The
legislature expressly excepteh or removed counties
from -- municipalities from -- entities from which
those damages can be collected. Now that is true
as a matter of law.

And in the vesponse brief that -- that

particular issue is not really argued. The only
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thing that is argued by plaintiff's counsel is that
at this point the court should not look at the
available remedies, but if the request for remedies
is not allowed to the plaintiff as a matter of law,
then the complaint fails as a matter of law.
Because if counties are automatically exempt from
the kind of damages that the plaintiff is .
requesting, well, then that claim for damages has
to be dismissed. What's left of the complaint
then, injunctive relief possibly?

THE COURT: You're referring to
133.18(b}?

MS. FORD: That's correct.

THE COURT: Suggesting that no damages
and interest on damages, costs or attorneys fees
may be recovered. How do you -- under 133.18
though (6} it says "[iln a civil action against a
person or entity specified in 893,80," and under
the statute I think person or entity includes
municipality such as Oneida County.

MS. FORD: That's the antitrust
provisions?

THE COURT: I was -- yes. 133.18(6)
refers you to 893,80 which is claims against

governmental bodies or officers, agents, notice of
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injury, and limitation of damages which limits the
damages at 50,000 under that statute. You're
suggesting that it's zero and Mr. Connell's
suggesting that it's treble damages.

MS. FORD: No, I'm -- no, I guess I'm
not. What I'm saying is the remedies that any
plaintiff under 133.18 can include remedies other
thaﬁ treble damages, costs, and attorneys fees.

Sub six has to be read with {1) (a) which provides
for recovery of treble damages, cost of the suit,
and reasocnable attorneys fees subject to (b). That
subsection provides that "[n}o damages, interest on
damages, costs or attorney fees may be recovered
under this chapter from any local governmental unit
Oor against any official or employee of a local
governmental unit who acted in an official
capacity.”

Oneida County is alleged in the
complaint to be a governmental unit. I don't -~ I
don't think that's ip dispute. BAs such, those
items of damages are not available. Mow injunctive
relief, perhaps mandamus, other forms of relief are
available, but the specific remedies available --
Or requested in the complaint to the extent that

they fall within the provision of 133.18(1} (b) are
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not available,

Even assuming Oneida County could be
sued under this statutory provision, which as I
indicate -- as I indicated earlier it's Oneida
County’s position that because of the Wisconsin
legislature we cannot be sued.

THE COURT: Don't worry, Mr. Connell,
I'1ll let you speak in a second.

MR. CONNELL: Okay.

MS. FORD: And I -- what's more, the
tlaim for damages has to be brought within two ~.
years. There's a two-year limitation period.

THE COURT: I was just getting to
that. And you both apparently concede that it's
two years or have argued or used the two-year
statute of limitations time frame. I'm not binding
you to that. Just a second. But -- and I'm not
sure where we got the two years from. There's

reference to the Open Pantry Foods case,

M3. PORD: The case is State ex rel.

Lueng versus Lake Geneva in which the court stated

the Wisconsin Supreme Court has held the two-year
statute of limitations applies where the actien by

2 private party upon a statutory penalty i3 for the

benefit of the public.
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THE COURT: What year is that case?
‘AMS..FORD: The ~- the state case is a
2003 case and it refers back to a 1994 case, Erdman

versus Jovoco, Inc., 181 Wis. 2d 736. So the

Wisconsin Supreme Court has stated that
"'lalnti-trust statutes are designed to benefit the
public'" in Erdman. So taking the -- the Erdman
case, it states that an action by a private party,
here E-Z Roll Off, against -- upon a statutory
penalty for the benefit of the public is two years.
I think that that two year statute of limitations
is established by case law. -

Theoretically, Your Honor —-—

THE COURT: Let me ask you this
though. 1In the antitrust statute itself,
133.18(2) says "[a] civil action for damages or
recovery of payments under this chapter is barred
unless commenced within § years after the cause of
action accrued.” And if we use the date of the
signing of the contract as the accrual date, they
are well within that six year statute of
limitations,

MS. FORD: Then we fall back on the
argument that that statute does not apply to

counties,
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THE COURT: But you want that statute
to apply to counties because that's the same
statute that says you don't have to pay treble
damages.

MS. FORD: Well, actually the
plaintiff wants that statute to apply to counties.
These arguments are offered in the alternative,
because we want to make sure that if the court does
accept the argument that the County is a person
within the meaning of the antitrust laws, we have
other defenses available to us.

It seems to me that theoretically if
the plaintiff wanted to challenge the issue of
whether or not the County did use the bidding
process or did not publicly in a public hearing
approve the contract which is typically for
municipalities and somgpow challenged the County's
use of the competitive bidding statute to say that
the County had waived its right to argue that
statute, that that discovery should have been done
long ago.

THE COURT: 1Is there anything further
you wanted to say, Ms. Ford, on these particular
issues? And I realize we've covered a spectrum.

MS. FORD: Other than what has been

31
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stated in the brief and what has been stated in
oral argument, no, Your Honor.

THE COURT: All right.

And, Mr. Connell, did you have
anything to say?

MR. COMNELL: Well, yes, Judge, and
I'11 -~ I'11 be brief,

I've always thought that the -- the
reason that the County filed this motion is to
bring this issue, perhaps the issue of law to the
attention of the court, and that is they claim that
they're immune from antitrust lawsuits because -~
apparently they raise two things. One, the homs
rule. Two, the competitive bidding statute.

With regard to home rule, I think the

Town of Hallie case which is cited in both briefs

and which -- and the AMT case which is cited in the

briefs stands for the proposition that home =~ the

home-rule statute alone doesn't provide immunity to

governmental bodies. The -~ the -~ the -~ my
reading of the case law would indicate that the
County has to establish that its activities are
authorized by the state and pursuant to a policy

that displaces competition with a monopoly of

public service.
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And I don't think that the State of

Wisconsin has a clearly articulated, affirmatively
expressed policy that there will be no competition
in a situation like this. The legislature has not
authorized the County to allow -- to enter into
contracts where Waste Management, this
multinational corporation, pays a $5.25 tipping fee
and my client's small, locally-owned business pays

354 a ton tipping fee. That's the anticompetitive

‘contract in this case. That's what is

anticompetitive. And I don't believe that any --
that the cases cited or any legislative
authorization exists for that kind of -~ of

procedure.

The Town of Hallie case specifically

says that municipal bodies cannot ignore the
state's antitrust laws in all cases by merely
relying on its own power rule -- home-rule power.

And in the American Medical Trangport case the

supreme court held in relating to statutes that
provide the authority of in that case cities to
contract, they said " [w]hile tﬁese statutes
clearly authorize local goveroment units to
contract for ambulance service.

. . We cannot

conclude that these statutes authorize
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anticompetitive, monopelistic requlation.'®

And that's what this contract that
Cneida County has entered into with Waste
Management does. They put people like Todd
Laddusire and other small haulers of waste at a
tremendously (sic) dis-- disadvantage in
competition in this community. The difference is
nearly $50 a ton.

Chapter 133, antitrust law, expresses

the legislative intent encouraging competition, and

there is no specific statute authorizing
anticompetitive contracts in Wisconsin. There's no
specific statute authorizing counties or any other
municipality body to have immunity when they enter
into contracts like this.

With regard to the statute of
limitations, I think everybody agrees that the
statute of limitations for antitrust is six years.
I -~ I contend that -- and I -~ and I cite case

law. I guess counsel hasn't read it. But there is

case law -- a lot of case law in the federal area

of the antitrust law that says that antitrust
violations are continuing violations. Every single
day that Todd Laddusire goes out to the waste site

and pays $54 a ton to -- to -- to show as a tipping
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fee there he is damaged and I think every single
day theoretically could be a new cause of action.

THE COURT: 8o why do they bother
having a statute of limitatjions?

MR. CONNELL: Well, I think the --
and, Judge, you know that they -- that they are for
cases like the case cited by the court and counsel
where there's an injury on this date and the
statute of limitation begins to run‘from there. 1In
this case we have a continuing injury, a continuing
injury every day. And that's why the government
can break up AT&T after it's been in existence for
2 hundred years. Tt's because they continually
violated the law during that period of time.

The case that I cite in my brief,

Curtis versus Campbell Taggart, says that the cause-

of action for continuing violations accrues when a
business is permanently destroyed, and thankfully
Mr. Laddusire's business is still operating, even
though at a tremendous competitive disadvantage.
With regard to the -- you also asked
about discovery, and I can tell the court that
what -~ 118 -- or 133.18 also had -- adopts a
discovery rule as well in one of the subsections.

With regard to the -- the notice of
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injury and notice claim in this case, there are two
distinct notices that are required -- that are
required in certain cases. It's our contention,
first, that it's not required in this case because
Chapter 133 sets fortﬁ a specific statutory scheme
intended to provide prompt relief for violation of
antitrust statutes and that ~-

THE COURT: What statute is that?

MR. CONNELL: 133.16, for instance.

THE COURT: All right.

MR. CONNELL: Which -~ and which we
are in this case asking for injunctive relief,
among other potential relief.

And there -~ there's a body of case
law that says that you don't have to provide --
provide notice if the requirements -- Lf there is
such a schene.

And counsel has correctly cited that,
for instance, to bring an action against a
municipal body for violation of the open records
law -- that's a case that's cited in our brief -~
doesn't require notice of injury, notice of claim.
The notice of injury, Judge, assuming that that's a
requirement, the -- the notice of injury is 120

days from the date that the person knows that he or
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she is injured, and the muanicipality can't rely on
that statute if there is no prejudice to it.

The notice of claim, there is no
statutory limitation for filing it. The
requirement is that the lawsuit be filed within siz
months of the denial of the claim and that was done
in this case. We were just trying to cover all the
bases so0 we wouldn't have to come into court and
argue all of this procedural stuff before we get to
the merits of the case.

And the merits of the case aré this --
this procedure that Oneida County has adopted,
first, tying in the disposal of waste from its
transfer station to the -- to the -- to the cost of
delivering waste to the transfer station is
terribly anticompetitive. It puts people like Todd
Laddisure and other small contractors basically at
2 ~— at a -~ at a disadvantage that they can't
effectively coﬁpete with a company fhat is being
charged $5.25 a time and they're being charged 54 a
time.

And the competitive disadvantage is a
substantial one., TIt's the type of injury that
Chapter 133 is designed to address. And I don't

think that the County has any immunity which I
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think is the basic issue that we have here today
for that kind of injury. This is the -- the County
cannot choose a method of -~ of operation or choose
a contractual method of eliminating competition in
this county and that's what they've done,

THE COURT: Let me ask you though your
position on the damages. You plsad treble damages.

MR. CONNELL: Yes.

THE COURT: But under 133.18, what's
your réading of that?

MR, CONNELL: I -- I guess I -~ again,
I think it's probably an inappropriate method to
raise the issue in some -- about 3judgment on the
pleadings because the prayer for relief --
according to the rules, the pleadings that we have
in this state is not part of the complaint. But
I ~- it says what it says, and I would argue that
treble damages and attorneys fees are gonna be
proper for the plaintiffs in this case.

THE COURT: And your theory today then
is so what, it doesn't matter what we ask for, we
could ask for ten million dollars -~

MR, éONNELL: Yes.

THE COURT: -- as long as there's a

claim that's allowed.
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MR. CONNELL: Yes. Judge, you know,
again, and if you want to look at our complaint to
see what we're asking for, it's a lot more than
treble damages. We're asking, Your Honor, for

injunctive relief so this method of operation stops

_ and stops immediately.

THE COURT: See, I didn't read your
complaint as asking for injunctive relief, but
perhaps I ﬁissed that.

MR. CONNELL: Let me find it, Well,
maybe it would be better stated as to -- ag
declaratory relief, that is declaring the contract
be illegal I think is the way I phrased it in my
complaint.,

MS. FORD: I have the page if the
court wonld like —-

THE COURT: You have a what?

MS. FORD: I have the.wherefore clause
if the court would like me to read it. It's on -~
the complaint’'s unpaginated, but it's on the final
page of the complaint. There is an order -- it's
requesting an order declaring the agreement to be
an illegal restraint of trade, for an award of
compensatory damages for past and future loss of

profits, an award of treble damages pursuant to
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133.18, for an award of the costs and disbursements
of this action and reasonable attorneys fees
pursuant to Section 133,18, and for such other and
further relief as this court may deem just and
equitable.

THE COURT: No specific request for
injunctive or declaratory judgment.

MR. CONNELL: Well, I don't know how
you read paragraph one other than asking that the
court declare this contract null and void and
that's what we're asking for.

THE COURT: So it's your position,

Mr. Connell, that paragraph A under the wherefore
clause where it says, quote, "(flor an Order
declaring the Agreement described in paragraphs 3,
4 and 8 an illegal restraint of trade under Section
133," is a request for injunctive relief?

MR. CONNELL: Well, I guess if the
court declares the contract null and void, we'll be
happy. I quess I assume that if you do so, Oneida
County cannot ~- cap no longer collect %54 from my
client and five and a quarter from Waste
Management.

THE COURT: BAnd, Ms. Ford, did you

have four minutes in response?
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MS. FORD: I do, even less.

I think that the plaintiff's counsel's
argument really boils down the issues very well.
Specifically with regard to the notice of defense
-- I mean the notice defense, if the municipality's
going to enter into a contract, I think actual -- I
think notice is even more'critical, timely notice,
because if we are going to sign a contract with one
waste hauler and another one has a specific
complaint about that or sees that as an illegal
restraint of trade, then we should know about it so
that we don't sign a contract that is going to be
declared null and void. It's for the benefit of
the taxpayers.

Also what I do want to say with all
respect to plaintiff's counsel and in no way in
derogation of him, what you've heard is not
évidence,_it‘s argument. The complaint does not
substantiate what plaintiff's counsel has just said
regarding the facts. The plaintiff's counsel ~-
the plaintiff has not offered any evidence
regarding the facts even though the plaintiff could
have and failed to do so.

The continuing violations theory that

plaintiff's counsel acknowledged applies only where
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a business is permanently destroyed, and it is now
undisputed that E-Z Roll Off was not permanently
destroyed by virtue of this particular contract, so
the continuing violations theory does not apply to
the 120-day limitation pericd.

THE COURT: 1It's not undisputed
because, as you said, it's just argument. There's
been no evidence that says it was or it wasn't.

MS. FORD: Certainly. But counsel can
make admissions that -- on behalf of their clients
that are binding. They're traditional admissions
essentially.

We're not asking for immunity. We're
simply asking for a recognition that the Wisconsin
legislature in this case did, in fact, give us
provisions that required us to be anticompetitive
and those are the lowest responsible bidder
provisions of the statute. The plaintiff's counsel
I think really bojiled it down. There's no immunity
and we're not asking for immunity to governmental
bodies unless that immunity is granted by the state
and is pursuant to anticompetitive provisions of
the statute.

I don‘t think there's any dispute

about the existence of the lowest responsible
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bidder statute which, again, is the public work
provision of Section 59.52 which is {29) (a). The
legislature’s required us to ensure competition by
allowing bids. By virtue of that I don't know how
the legislature could have more tightly controlled
our requirement of fostering competition within. our
county.

THE COURT: And, again, the bidding
that -- it's my understanding is for the ~- what
the County was willing to pay a company to transfer
garbage from the transfer station to the -- the --
I forgot the name for it -- transfer station to
the --

MR. LADDUSIRE: Landfill.

THE COURT: -~ the end result.

MS. FORD: Well, actually any contract
over 20-- worth over $25,000 is subject to this
bidding statute.

THE COURT: T agree, and they’re
bidding on that. Aand I don't think Mr. Connell
takes issue with the fact that, okay, Waste
Management got that. All right. They got that
bid, lowest or otherwise.

I think what he's taking issue with is

somewhere there was some backhanded agreement that,
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yeah, we'll give you that and -- but then we're
gonna chaige you less, $50 less, for people that
bring the garbage to the transfer station. In
other words, did -- was that part of the bidding
process, was -- that agreement that there was going
to be a lower charge?

MS. FORD: I'm not -- I'm not entirely
sure if we're talking about two separate contracts
here. It could be that that second contract was
also subject to the bidding statutes.

THE COURT: Well, who would -- now T
don't know if there couldn't be a second contract
because who's gonna contract to pay 54 and then
who's gonna contract to pay 5?

MS. FORD: Well --

THE COURT: I think the —- they got a
deal -- the County got a deal with Waste
Management., We will give you the contract to get
rid of the stuff from the transfer station to the
end result and in return for thét we will charge
you less when you bring the stuff to the transfer
station,

MS. FOQD: Now that's an allegation.
The ~- there's -- there's also -- just ~- but, see,

that still falls within the rubric of competition
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or lack thereof and -- because of what the
legislature has says -- has said about the bidding
statutes.

Say -- say the -~ the latter situation
is a situation where the contract doesn't have to
go through the bidding process because the transfer
fee itself is less than $25,000 and the statute
requires only bidding for contracts over 25,000,
Well, the legislature has decided that there's a
dollar cutoff. But does it make sense to read into
that words that the legislature didn't put in which
would effectively be words at the end of the public
works statute that says all work paid for services
provided less than $25,000 are subject to the
anticompetitive laws? I don't think that's a fair
conclusion and I don't think that can fairly be
interpreted from the case law.

We've got a situation where we're
tightly required to compete. The fact that the
legislature decided to put a dollar -~ a lower
dollar limit on it doesn't change that fact. And
unless the legislature speaks on whether or not
counties as opposed to cities, which is the Medical
Transgport case, on whether counties themselves can

be held responsible given how tightly controlled
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they are, I don't think we can assume the
legislature intended that services under $25,000
are subject to suit.

What we're really talking about --

THE COURT: Now I don’'t take issue
with the fact that if it's over 25,000 they have to
bid it out and that was probably a fair bidding
process and Waste Management got that, but perhaps
unbeknownst to E-Z roller (sic) they didn;t know --
and I'm not making argument for Connell here -- but
maybe they didn't know that that agreement included
with it a lesser fee on the front end of this --
this garbage trail. And I've learned more about
the garbage industry than I care to know but -- do
you know what I'm saying? Perhaps they bid on
that ~-- they bid an that contract and lost it
and -- but now they're being I guess in a way
punished because now they can't compete.

MS. FORD: All right. I think that
looking at the contract will assist in answering
that question because the contract is attached to
the complaint.

Paragraph nine dictates the cost of
transport and disposal of the County‘'s MSW at

$24.50 per ton from the date of execution of this

46

054



FORM CSA. LASER REPORTERS PAPER & MFG.CO. R00-826-6313

10
11
12
13
14
15
le
17
18
19
20
21
22
23
24

25

agreement through December 31st of 2004 and then it
also raises it thereafter. And I believe we have
paragraph -- it looks like 12 talks about the $5.25
for each ton loaded from execution of this
contract.

Is that the -~ the activity the
court's referring to?

THE COURT: Yes,

MS. FORD: So actually thatlfee was
negotiated as part of the bidding process or we
must assume that's the case because this contract
is worth more than $25,000 so we don't need a
second contract. We're talking about a situation
where the County said, hey, Waste Managers, give me

your best bid on what you can do on both ends.

Now -- and all -- as far as I know, if

Waste Managers are interested in gettin§ municipal
business, they keep up with whether or not
contracts are being sought, whether or not lowest
responsible bidders are being sought. To the
extent that the plaintiff did not do so in.this
case 1s not the fault of the éounty, it's the fault
of the bidder —- or it's the fault -- it's the

fault of the plaintiff.

And, again, I think we're talking
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about a situation where we can hold this open and
we can conduct discovery and we can determine
whether or not the process was adequately followed,
but the process itself is not under attack in this
particular complaint. What's under -- or the
actual process that the County underwent is not in
attack -- under attack in this complaint. What's
under attack is the entire system of competitive
bidding by counties dictated by the legislature.

What the plaintiff would have this
court do is have the County be penalized for
following the lowest responsible bidder statute,
for complying with its legal obligations, and until
they establish that there's some sort of backdoor
deal going on -~ and they have had time to do that
and they have not submitted evidence to the court
that that's the case -- then this complaint must be
disnissed.

The question then becomes if we -- if
the complaint standing on its own fails to state a
claim upon which relief may be granted, is that
with or without prejudice.

THE COURT: That last sentence again
wasg dismissed without prejudice?

MS. FORD: 1Is that with or without,
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right,

It seems to me that we've —— it's my
undsrstanding, correct me if I'm wrong, that
there's an arqument to be made on plaintiff's part
that if the complaint fails to state a claim as is
currently before the court, then that arguably
might be without — actually it would have to be
with prejudice, wouldn't it, because the conplaint
itself would have to be dismissed with prejudice as
failing to state a claim. |

What I'm -- it seems to me that what
we're arguing is we're not -- based upon the record
we're entitled to dismissal whether you consider
this to be a motion on the pleadings or a motion
for summary judgment because it's -- as the seventh
circuit has said, it's put up or shut up time for
the party -- the nonmovant and months have gone by
now.

THE COURT: Mr. Connell.

MR. CONNELL: Put up or shut up what?
You know, I guess I -- I thought that we were
talking about the sufficiency of the complaint in
this case. BAnd maybe I'm mistaken. Maybe we

should have had a trial instead here today instead

of this motion.
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THE COURT: The motion itself is very
simple.

MR. CONNELL:' Yes.

THE COURT: And then the briefs
started coming in and it became a little more
convoluted -- well, not convoluted, a little more
confusing about what actually is gonna be taking
place today. a lqt of collateral information
started coming in. And that's helpful, I guess,
but it --

MS5. FORD: My concern is I think
svery -- every attorney who has been practicing for
any number of yearg already knows that once
something outside the context of the complaint is
introduced as part -- even as part of a motion for
judgment on the pleadings that the motion becomes a
motion for summary judgment and it triggers an
obligation to come up with some proof, and we came
up with our proof in terms of the date we received
the notice. We submitted an affidavit. I see no
excusable -- I see no excuse for plaintiff's
counsel if they wanted to mount a defense or any of
these defenses that they're now legally arguing
which really doesn’'t help without evidence.

THE COURT: So you're saying once you
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did that, that was the triggering mechanism to make
this a motion for summary judgment.

MS. FORD: Abgolutely. Once we
alleged in our =--

THE COURT: 1I think the statute says
though once it's accepted by the court, once those
facts are accepted by the court, then it’s deemed

to be a summary judgment. Otherwise anybody could

" trigger that summary judgment -- we wouldn't have

motions on the pleadings because anybody could just
send in any document and once it's sent in it
becomes a summary judgment motion.

MS. FORD: Well, my understanding is
that that's really a procedural issue. If we ~— if
the court would necessarily have had to treat
this -- even if an affidavit had not been
submitted, it would have had to treat this as a
motion for summary judgment because the complaint
is attached to the -- I mean, the complaint
attaches the contract. The court wouldn't be
pexmitted to allow that into the record unless the
summary judgment mechanism wasn't followed.

But I guess my ~- my problem is that
we've waited months and months for something to

happen and it's not our burden to prove this case.
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MR. CONNELL: Well, you know, the
practical thing, Judge, is if you dismiss this
case, we ~-=- say -- say that they have immunity. T
represent a small business and I ~~ they can't do
all of the discovery if the case is gonna be
dismissed on —~ on -- because our complaint is
insufficient. It just doesn't make any sense for
them to proceed in that fashion. It doesn’t make
any sense for the County, who apparently ought to
be concerned about economics, tq proceed in that
fashion either, -

You know, the -~ I think the -- the
problem with the County's deal with Waste
Management is that by tying in that tipping fee
with the other type of hauling to the landfill,
they've made it impossible for small -- and this
may be something that we'll get into during the
facts of the case -- small haulers to compete.

Mr. Laddusire doesn't own a landfill
in Upper Michigan. He isn't in the business of
hauling the kind of waste that we're talking about
that Oneida County would have from the -- from its

station here and -- here in Rhinelander to the

Upper Peninsula. By tying that in they effectively

have shut out E-Z Roll Off and others in the
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competitive market, And I don't think we have to
wait until he goes completely out of business
before we start our lawsuit, and if the statute of
limitations would require that, it wouldn't make
any sense.

THE COURT: We are gonna take about a
five-minute break. I have to make a phone call.
And I'1ll come back. T don't intend to rule today
though. But stay in the courtroom here. Stand up
anyway and walk around.

(At 11:51 a.m. a recess was taken; at
11:58 a.m. the proceedings resumed on the record.)

THE COURT: And I just have two
questions, three questions or so, and then T have
to go.

But, Mr. Connell, under 133.18(1)(b)
which says, no damages, interest on damages or
costs, etcetera, may be recovered under this
chapter from any local government, etcetera. Now I
take that to mean not only treble damages but any
damages.

MR. CONNELL: Well, I don't. TIt's
under the treble damage section of the statute.
And that's why I think that that's the position

that the defendant took, too, that the treble
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damages are not allowed, but that -- that doesn't
refer to any damages,

MS. FORD: Your Honor, no, that's not
the case. We stand by the provisions of the
statute -- the clear language of the statute, no
damages., We think injunctive relief is the only
thing they could have sought,

THE COURT: Against a governmental
body.

MS. FORD: Well, yes, because it's not
specifically excluded from that ~- from -- by the
legislature.,

THE COURT: And 59.52(29) talks about
the bidding requirements aﬁd it requires ~- or does
that statute require the County to bid out the
amount it charges for the tipping fee? And that is
the garbage coming into the transfer station. Do
you understand that?

MS. FORD: Yes. And my answer —- I'm
sorry.

THE COURT: I'm asking Ms. FPord, yes.

MS. FORD: Oh. My answer would be yes
because the legislature states "[a}ll public work,
including any contract® -- and I'll cut to the

chase -~ for the -- or -- "including any contract
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for the. . . furnishing of supplies or material of
any kind where the estimated cost of such work will
exceed $25,000 shall be let by contract to the
lowest responsible bidder," not --

THE COURT: But that tipping fee is
the amount that the County pays to these people to
bring in garbage.

MS. FORD: Right.

THE COURT: Why would they bid that
out?

MR. CONNELL: Why would they award it
to the lowest Sidder rather than the highest?

THE COURT; Yeah. They would want --

MS. FORD: Oh, we have to.

THE COURT: I'm sorry.

-MR. CONNELL: They're setting fees and
they're doing it in an anticompetitive fashion.,

MS. FORD: I think we should look ~-
let's re~- I think we should start with what we're
required to do on a step-by-step basis.

Oneida County is empowered by the
legislature to take actions through Section
59.70(2) and which provides that the County may
establish and operate a solid waste management

system or participate in such system jointly with
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other couﬂties or municipalities. Within the
statutory framework counties are empowered to
contract with private collectors, transporters, or
municipalities to receive énd dispose qf wastes,
The legislature contemplated that
counties would exercise powers including acqﬁiring
equipment and land for use in managing solid waste,

accepting grant and assistance funds, and entering

inte the necessary contracts and agreements,

charging fees,

THE COURT: But if the County's got a
requirement under that statute to take the lowest
bidder for the transport of the stuff away,
wouldn't there be an equal demand under the statute
under the bidding process to take the highest
payer?

MS. FORD: No, because the lowest
responsible bidder -- that term has been defined by
the courts to mean the individual who's bidder -~
who is determined to be responsible from the
perspective of being able to actually do the job.
And I've had cases where the lowest bidder was not
accepted because they had a sketchy work record.
But as long as that bidder is responsible, you got

to take the lowest price. That's why --
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.THE COURT: I don't disagree with
that.

MS. FORD: =-~ that's been established.

THE COURT: But why would they take
$50 less on the front end for the garbage being
brought in? When they could have got 54, they
decided to take $4. Why would they do that?

MS. FORD: Why would the County take
more money or --

THE COURT: Why would --

MS. FORD: -- spend more?

THE COURT: Why wouldn't the County
take -—-

MS. FORD: We can't.

THE COURT: ~- more money?

MS, FORD: We can't. As long as Waste
Management was the lowest bidder and was not
determined to be a nonresponsible bidder, which is
a whole 'nother statutory procedure that requires
that they be notified and that really puts a black
mark on their record actually. As long as they bid
low, they get the job.

The problem here really is that E-2
Roll Off didn't throw their hat into the ring on

the contract. Had they done so, we wouldn't have a
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problem here. That's their competition. That's
their competition guarantee. The real problem is
that --

THE COURT: Well, we got a lot of
things to think about here. And I got to be honest
with you, One of the options may be to rule just
on the pleadings. Another option is not
necessarily outlond discovery. Summary judgments
can be by affidavits rather than depositions which
certainly cost more than affidavits and take some

of that kind of discovery.

MS. FORD: Your Honor —-

THE COURT: And --

MS. FORD: Your Honor, may I speak to
that?

THE COURT: You may.

MS. FORD: I can't see how that would
be possible given my people.can’t ke contacted
directly because they're represented by me in order
to obtain affidavits from them. The only way those
affidavits could be secured is through me,

And by the same token, if -~ if we're
going to go into the merits, I -- I feel like T
would be ethically bound at a minimum in terms of

representing my client adequately to depose their
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witnesses. I'm not ad~-- I'm not adverse to that if

the court deems that to be appropriate.

MR. CONNELL: It seems to me, Judge --

I'm sorry te interrupt.

THE COURT: Go ahead.

MR. CONNELL: It just seems to me that
perhaps the court ought to have more background on
this bidding process and so forth -- that
apparently is the crux of the defense in this case
-= and if we can do that by documents, And my
clients have made public record requests and have
those documents, and that I guess would then turn
this proceeding more into a summary judgment than a
motion on the pleadings.

MS. FORD: And then we'd obviously
want the opportunity to conduct discovery to
challenge the use of the documents which puts us
full blown into the rules of civil procedure in
terms of — or the procedural rﬁles regarding
discovery. We ~- to allow the plaintiff to offer
documents and say this is what these documents
mean.,

MR. CONNELL: Well, I'm not suggesting
that. I'm not foreclosing the defendants from

taking whatever actions they think is necessary,
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MS. FORD: I just don't -~ I have an
ethical obligation to adequately represent my
client. I can't say what I would recommend.

If there's any doubt about the motion
and additional factual background, T would not
object to holding the motion open pending a period
of discovery and then allow us the discovery that
is available under the Wisconsin statutes so that
we can fully defend against this case.

THE COURT: 2And I'm sure Mr. Connell

is of the opinion that if I am limited in my

‘damages, I may not want to pursue this —-

MR. CONNELL: -Well —-

THE CQURT: -- if I'm not entitled to
any money.

MR, CONNELL: -- I, frankly, was
worried more about the immunity.

But, on the other hand, I don't want
the court to make a ruling based upon half the
information that it ought to have. That's what
concerns me today. Both of us are sitting here
telling you all about what our case is going to be
when we -~ and when we're here on whether my

complaint is sufficient.

THE COURT: 1'll either do a written
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opinion here or write you as to how we should
proceed. And there won't be any need to make an
appearance again. We can do that by telephone
if -- you can certainly drive up if you want or
drive up from Wausau even if you want. But I just
want to think a little bit more about how to
proceed and how much more I want to open the
pandora's box of discovery.

S0 my judicial assistant will get
ahold of your people and will set a date within 30
days or so, okay?

MR. CONNELL: Fine. Thank you, Your
Honor, ‘

MS. FORD: Thank you, Your Honor.

THE COURT: And we stand adjourned.

(At 12:08 p.m. the proceadings

adjourned.)
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STATE OF WISCONSIN)

)
ONEIDA COUNTY )

I, JEAN M. wWOOD, R.M.R., C.R.R., do hereby certify that
I have carefully compared the foregoing transcript with
the stenograph notes taken by me at the time of the
above-entitled action and find the same to be a full,
true, and correct transcript of said notes. containing

all the testimony given and proceedings had in the

above-entitled matter on the 20th day of December, 2007.

| ﬂl.ﬂam M WDood_

R.M.R., C.R.R.

Dated this k;?: day of _g;;lcgﬂgéAggLé1~_, 2008

Rhinelander, Wisconsin.
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STATE OF WISCONSIN CIRCUITCOURT ~  ONEIDA COUNTY
E-Z ROLL OFF LLC, )
Plaintiff, | :
P Sl .
v. Pl MAR YL & s JM}ZMORANDUM DECISION
I t
t arermp g =
1 CLERK OF G2 - ~Cse No. 06-CV-124
COUNTY OF ONEIDA, . .
Defendant. RECEIVED AR 19 7008

FACTS

In June 2003, the Defendant, Oneida County (“the County”), entered into an
agreement with Waste Management, Wisconsin, Inc. (”WM"). Pursuant to this
agreement, titled “Agreement for the Transport and Disposal of Municipal Solid Waste '
from the Oneida County Solid Waste Department,” the County pays WM $24.50 per
ton to transport solid waste from the County transfer station to a landfill. The

| agreement also provides that WM pay the C;:ounty $525 fJer ton for waste it brings to

the transfer station. The County charges all other local waste haulers, including the
Plaintiff B-Z Roll Off LLC {“E-Z"), $54 per ton for waste brought to the tvansfer station,
E-Z has also alleged that WM agreed to purchase two tractors and three trailers at a cost
of $243,000 as part of the consideration for this contract.

B-Z asserts that the County has unreasonably restrained trade, in violation of
Wis. Stat. § 133.03(1), by charging WM a substantially Jower rate for waste depositea at

the transfer station, thereby allowing WM to under-price other local haulers and drive
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out m;npeﬁﬁon ! Further, E-Z argues that the County has restrained trade by tying
the purchase of equipment to the agreement to receive and dispose of waste thus
eliminating all locally owned pobentiai bidders. |
The County has moved for judgment on the pleadings, pursuant to Wis. Stat. §
802.06(3), on the following grounds: (1) the complaint fails to state a claimi for a restraint
of trade because the County is exempt from antitrust liability; (2) the complaint fails to
st'ate a claim for treble damages, costs, and attorney fees and such. clanns are ime-
. barred; and (3)' E-Z he;s failgci to comply with the notice of claims requirements under §
893.80 and §59.07. '
| . DECISION
L JUDGMENT ON THE PLEADINGS METHODOLOGY
A motion for judgment on the pleadings is essentially a summary judgment
motion minus affidavits and other supporting documents. Commercial Mortgage and
Fin. Co.v. Clerk of the Circuit Court, 276 Wis. 2d 846; 855, 689 N.W.2d 74 (Ct. App.
2004). To determine whether judgment on the pleadings is proper, the Court must first
examine the complaint to determine whethe.r it states a cause of action. Id. If a cause of
action js stated, the Court then looks to the responsive pleadings to determine whether

material factual issues exist. Id.

* E-Z does not appear to take issue with the portion of the agreement whereby the County pays WM
$24.50 per ton to transfer waste from the transfer station, but it does dispute the substantially lower
tipping fee that the County charges WM, as compared to afl other waste hanlers. :
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L. EXEMPTION FROM ANTITRUST LAW

The Wisconsin antitrust statute prohibits contracts and conspiracies that
unreasonably restrain trade. Wis, Stat. § 133.03. The County asserts that it is exempt
from this antitrust law by virtue of the home rule authority granted to counties. The
" county home rule statute aﬂM counties to “exercise any organizational or
mave [.>ower, stubject only to the constitution and fo any enactment of the
legislature which is of statewide concern ... " Wis. Stat. § 59.03(1) (emphasis added). The
Wisconsin Supreﬁxe Court has held that § 133.&3, the Wisconsin antitrust law, is

legislation of statewide concern. American Med, Transp. of Wiscopsin, Inc, v. Curtis-

Universal, Inc, 154 Wis. 2d 135, 148, 152, 452 N-W.2d 575 (1990) (hereinafter “ AMT").

Thus, a county’s home rule power is still subject to state antitrust law, See id,; Wis. Stat. -
§59.03. “
While a county’s home rule authority does not, by itself, exempt a county from
antitrust law, countiés and other municipalities are exempt where there is clear
Ie'gislatl-ve intent to allow a municipality to engage in the type of anticompetitive
‘conduct at issue.? AMT, 154 Wis. 2d at 148, In esgende, a municipality is exempt where
itis clear that the legislature did not intend for antitrust law to apply to certain
municipal actions. Segid. In determining whether the legislature intended to pérmit a
municipality to engaée in anticémpeﬁtive conduct, the .Courlt must view the'proffered

statutes through the lens of promoting competition. See id,, 154 Wis. 2d at 151; § 133.01,

2 Such intent need not be explicit, but the legislation need at least imply anthority to engage in
anticompetitive conduct. AMT, 154 Wis, 2d at 148,
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In 50 doing, the Court “should not lightly reach the conclusion that . . . restraint of trade
s authorized by extraneous statutes that do not quite clearly indicate” such intent.
AMT, 154 Wis, 2d at 151-52.

For example, in Town of Hallie, the Wisconsin Supreme Court concluded that

the legislature did intend to permit a city to engage in certain anticompetitive conduct.
Towﬁ of Hallie v, City of Chippewa Falls, 105 Wis. 2d 533, 314 N.W.2d 321 (1982). The
town prop.osed to construct its own sewage collection system and connect that sYstem
to the city’s treatment system. Id,, 105 Wis. 2d at 534, 314 N.W.2d 321. The city rejected
the proposed plan biit, in turn, offered to ‘allow the town to use the treatment facility
qrﬂyif the town agreed to allow the city to provide other municipal serviges. Id. The
town refused, and a portion of the town was then annexed to the city. The town sued .

the ity alleging that the city’s conduct violated Wisconsin antitrust law because it

prevented the town from competing against the city for the provision of sewage -~
collection and transportation services in the town, 1d., 105 Wis. 2d at 535, 314 N.W.2d
321
Relying on Wis. Stat. § 66.069(2)(c) and § 144.07 (1m), the court held that the
legislature views “annexation as an appropriate prerequisite to the provision of sewage
service outside the limits of a city.” Id., 105 Wis. 2d 541-42, 314 N.W.2d 321. The court

observed that § 66.069(2)(c) provides that a city can affix the area outside its boundaries

for which it will provide sewer service and it need not serve beyond that area. Id., 105
Wis. 2d at 341, 314 N.W.2d 321. Further, the Court noted that § 144.07(1m) provides

that the DNR can order a city to connect sewer service to adjoining unincorporated
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areas undler certain circumstances. Id. .However, when faced with such an order, the
statute allows the city to commence a proceeding to annex the area to which it was
required to provide service. Id. Because the statutes expressly providé for annexation
as an option, the court concluded that there is clear Iégislaﬁve intent to permit a city to
tie in the provision of sewer services with a proceeding to annex the areas to be served.
See jd., 105-Wis. 2d at 54142, 314 N.W.2d 321.

Itis insufficient to show that the legislature grants a mumc:pahty the general
al;ﬂlority to engage in the particular conduct at issue; rather, the municipality must
show clear intent to displace competiﬁén. See AMT, 154 Wis. 2d at 150-51, 452 N.w2d
575. For example, the AMT court concluded that statutory language allowing towns
and counties to “contract for” ambulance services did not establish a legislative intent to
contract in a way that leads to a monopoly or a restraint of trade. Id., 154 Wis. 2d at 152,

- 452 N.W.2d 575. In AMT, three ;}rivate ambulance companies alleged that the City of
Milwaukee violated Wisconsin antitrust law by agsigning four other local ambulance
companies primary responsibility for the city's ambulance services, ther;aby relegating
the three plaintiff companies to be used only as backups. Id., 154 Wis. 2d at 139-41, 452
N.W.2d 575.,

In analyzing whether the city was exempt from antitrust liability, the court
examined Wis, Stats. § 59.07(415 and § 60.565, which authorize counties and mﬁm to
“eontract for” ambulance services. Id, 154. Wis. 2d at 151-52, 452 N,W.2d 575. The
court held that while the staibutes did authorize counties and towns to contract for

ambulance services, the statutes did not evince “a legislative intent to contract in a wa
gt Y
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that” restraing competition. 1d,, 154 Wis. 2d at 152, 452 N.W.2d 575. The court further
held that municipalities ave still required to provide such services in the most
competitive manner feasible. Id, 154 Wis. 2d at 151-52, 452 N.W.2d 575. Although the
court refused to precisely decide whether such contracts entered into by counties and
towns would violate antitrust law, s&e the court was not faced with this issue, the
thrust of the court’s decision was nonetheless grounded in the absence of any legislative
intent to authorize anticompetitive conduct? 1d., 154 Wis. 2d at 151-53, 452 N.W.2d 575.

The County argues that it is exempt from antitrust liability because the
legislature has empoweréd counties to ent& into contracts to receive and dispose of
wastes, under § 59.70(2)(i). Further, the County asserts that the legislature requsires the
County to engage in the alleged anticompetitive conduct at issue in this case by virtae
of Wis. Stat. § 59.52(29), which mandates that all counties must bid out all public work
where the cost exceeds $25,000.

In analyzing these statutes, the Court cannot find that the County has shown a
clear legislative intent to authorize the anticompetitive behavior at issue. As an initial
méttér, the County appears to misinterpret the case law on this issue. . The County
asserted at oral argument that “the antitrust laws generally apply except where a
ﬁ@cipaﬁty has been vested with the responsibility of making sure that competition is

Jostered ... (Trans,, 14)(emphasis added). However, the antitrust laws are intended to

% At ora] argument, the County asserted that the primary reason the AMT court concluded that the city
was not exempt from antitrust liability was that the statutes applied only to towns and counties, and thus
not cities. (Trans,, 18-19). While this was one of the reasons for the court’s conclusions, the coutt gave
considerably more attention to the issue of whether these statutes contained the legislative intent to allow
anticompetitive conduct.
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prohibit unfair competition (§ 133.01); thus, it is llogical that the legislature would
exempt municipalities from laws prohibiting unfair competition by requiting them to ' t
Jacilitate competition. If the municipality’s conduct fosters competitién, there is no need :
to exempt it from laws prohibiting anticompetitive conduct, To the contrary, the case
aw requires that the legislature grant the municipality the authoﬁfy to engage in
condrict that restrains competition. AMT, 154 Wis. 2d at 148, 452 N.W.2d 575.
. The general authority granted under § 59.70(2)(i), to enter into contracts to

receive and dispose of wastes, evinces no legislative intent to do so in an
anficompetitive manner. Under the court’s reasoning in AMT, where the legistature
gives a municipality the authority to “contract for” serv.ices, the municipality must do
so in the most competitive manner feasible, absent a contrary legislative directive. See .
id, 154 Wis. 2d at 150-51, 452 N.W.2d 575. The County asserts that the bidding statute,
§ 59.52(29), provides such directive and thus exempts it from antitrust liability. ' -

The bidding statute, however, is insufficient to establish tl;e requisite legislative
intent to displace competition. First, this statate has no anticon_mpetitive implications.
To the contrary, the bidding statute promotes competition by encouraging contractors to
vie against each other to secure lowest bidder status. The C'ounty itself even asserts that
the bidding process facilitates competition. (Reply Brief at 2). A statute that operates to
foster competition cannot evhce the requisite Jegislative intent to permit
anticompetitive conduct.

Second, the bidding statute relied upon by the County does not address the

particular conduct challenged in this case, as this statute applies to work only “where
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the estimated cost of such work will exceed $25,000...." § 59.52(29)(emphasis added).
The conduct challenged in this case does not cost the County anything; rather, the '
* conduct challenged creates revenue for the County. The crux of this issue fwns upon the
 function of the transfer station and the distinction between the receiving of waste and
the dssposing of waste. Thé transfer station essentially operates as a temporary holding
ground for local waste where individuals and waste hauling companies dump their
garbage# The County charges these individuals and companies a per-ton "tipping fee”
for waste they dispose of at the transfer StatiOl.L This waste is then consolidated,
compécted, or otherwise processed and is &améoﬁed in mass quantities to a landfill in
Michigan. The County pays WM for this transportation service. While B-Z does not
take issue with the amount the County pays WM for transporting the waste to the
landfill, it does challenge the tipping fee the County charges WM ($5.25 per ton) versus
the fee charged to all other haulers ($54 per ton). |

The bidding statute, § 59.52(29), probably requires the County to sclicit bids and
accept the lowest bid for .the transportation of waste from the transfer station to a landfill
because this is a “cost” paid by the County, likely exceeding $25,000. While the bidding
statute might require the County to bid out costs it incurs exceeding $25,000, it does not
require the County to solicit bids for revenue it receives. Not only is such a requirement
neithe'r explicit in, nor implied by, § 59.52(29), but such a requirement defies logic and

prescribes an absurd result. The bidding statute impliedly acts to limit County

* While these facts do not appear in the pleadings, they can be inferred from the complamt and the
documents incorporated therein.
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expenses thereby ultimately reducing the financial burden on taxpayers. To the
contrary, accepting the lowest fee would decrease revenue and could thus ultimately
increase taxpayer burden.

The Court canmot find that § 59.52(29) contains the requisite legislative intent to
permit the County to engage in the anticompetitive behavior at issue, that is, to permitl
the Coui‘tty to charge haulers a disparate ﬁéping fee for waste brought to the transfe-r
station. Thus, the County has not established that it is exempt from antitrust laws, and

E-Z’s canse of action for an unreasonable restraint of trade survives.

HE  TREBLE DAMAGES, COSTS, & ATTORNEY FEES

In the prayer for relief, E-Z requests treble damages, court costs, and attorney
fees pursuant to Wis, Stat. § 133.18. While §133.18(1)(a) does provide for such |
damages and costs generally, there is an exception to this rule under (1)(b), which states
“InJo damages, interest on damages, costs or attorney fees may be recovered under this
chapter from any local governmental unit. .. .” Itis undisputed that the County is a
municipal body. Because of this exmpﬁom the County asks the Court to dismiss B-Z's
“claim” for treble damages, costs, and attorneys fees. E-Z does not contest the metit of
this argument, but rather asserts that it is improper for the ACourt to consider the relief
requested to determine whether a cause of action exists, citing In.re Estate bf Mayer, 26
Wis. 2d 671, 133 N.W.2d 322 (1965).

In this case, there is no independent “claim” for treble damages, costs, and

attorney fees; rather, tﬁese items are simply the relief requested predicated on a claim for
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antifrust. Because no claim exists for treble damages, costs, and attorney’s fees, thereis -

10 such claim for the Court to dismigs. N onetheless, the statute unequivocaily
precludes recovery of, at a minimum?, treble damages, costs, and attorney fees from the
County. The Court will thus, on its own motion, strike from the complaint the prayer
for treble damages, costs, and attorneys fees requested pursuant to § 133.13.

The County further agsexts that E-Z's request for ueﬁle damages, costs, and
attotney f.ees is time-barred. Because the Court has stricken these remedies from the

complaint, there is no need to address whether this relief is time-barred.

IV. NOTICE OF CLAIMS

The County’s final argument is that the complaint should be dismissed because
E-Z has failed to comply with the notice of claims requirements of Wis. Stats. § 893.80
and § 59.07. To analyze whether the notice of claims requirements have been satisfied,-
the Court must first determine the date on which the notice was filed. This date is not
contained within the pleadings but is rather found in the affidavit of Robert Bruso,
Oneida County Clerk, which the County submitted in support of its motion.

A motion f01; judgment on the pleadings is limited to only the pleadings, and it is
improper for the Court to consider matters outside the pleadings. Poeske v. Estreen, 55
Wis. 2d 238, 242, 198 N.W.2d 625 (1972) (stating that “. . . matters outside of the

pleadings and not incorporated therein [are] not to be considered in ruling on [a motion

$ The County argued in its brief that § 133.18(1)(b) preciudes the recovery of only treble damages, costs,
and attorney fees from a local government. Thus, the Court will not address whether the language “ [z]o
- "damages . .. may be recovered under Hiis chapler” precludes recovery of any monetary damages against
the County for violations alleged under any provision in Chapter 133, )
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for judgment on the pleadings]”). ifthe parties present documents outside the

pleadings, and the Court does not exclude these documents, the Court must convert the

motion into one for summary judgment. Wis. Stat. § 802.06(3). If the Court does

- exclude the extraneous documents, the motion will remain one for judgment on the
pleadings, and the Court will consider only the pleadings in making its decision. See
id. Itis within the Court’s discretion to determine whether to exclude documnents
outside the plead.ings. See CT1 of -Ngrtheast Wisconsin, LICv, Herrell, 2003 WI APP 19,
6,259 Wis. 2d 756, 656 N.W. 2d 794 (Ct. App. 2002)(anslyzing § 802.06(2)(b), which
provides language parallel to § 802.06(3)).

In this case, the Court will exclude the affidavit presented by the County, and
this motion will remain one for judgment on the pleadings. The determination as to
whether E-Z is barred from bringing this action for failing to comply with the notice of
claims .requirements is a complex issue that would likely necessitate extensive factual

. support. Specifically, failing o comply with the time limits in § 893.80 does not serve as
anautomatic bar to an action. Even if a pIQintiff fails to satisfy these time requirements,
anaction still survives if the plaintiff can show that the defendant had actual notice of
the claim and that the defendant was not prejudiced by a delay of, or failure to provide,
the requisite notice. § 893.80(1)(a). The determinations of whether the County had
actual notice of the claim and whether any prejudice exists are intensive factual issues

that will likely require extensive discovery.

* The contract is not extraneous to the pleadings because it was attached to the complaint and was
incorporated by reference, thereby making it part of the pleadings. Continental Bank & Trust Co. v,
Akwa, 58 Wis. 2d 376, 387, n, 11, 206 N.W.2d 174 {1973)(stating that “JpJapers attached to the complaint
and incorporated {therein} must be considered part of the pleadings ... "),

!
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In addition, converting this motion to one for summary judgment would
frustrate judicial efficiency. This motion involvés three mpaﬁ& issues and only one of
those issues, the notice of claﬁ issue, requi;:&s factual support. The other two issu& are
purely issues of law, aﬁd the Court will not delay ruling on the 'two legal issues.
Further, th;a Court’s decision with respect to the two issues of law could affect how the
parties will proceed and the scope of discovery. The Couﬁ will thus limit the issues on
the table by ruling on the issues of law and declining to rule on the nofice of claims
issue, which is more appropriately suited for a later summary judgment motion. The
Court recognizes that the County filed this mc;tion several months ago and might have
assumed that the Court would convert this motion into one for summary judgment. At
this point, the time Limit for filing a motion for summary judgment has passed, and the
Court will thus exercise its inherent authority and will extend the prescribed time
period for filing a motion for summary judgment. The Court will allow the parties to
file such a motion until July 14, 2008, See Lentz v. Young, 195 Wis. 2d 457, 46566, 536
IN.W.2d 451 (Ct. App. 1995). |

CONCLUSION

E-Z's antitrust claim against the County will not be dismissed because the
County has not established any legislative intent to exempt the County from antitrust
liability. E—Z’s prayer for treble damages, costs, and.attomey fees will be stricken from
the complaint because Wis. Stat. § 133.18(1)(b) s?eéiﬁcally precludes recovery of such
relief from a local govémment unit. Finally, the Court is excluding the Bruso affidavit

submitted to support the County’s notice of claims argument. Because this document is

12
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excluded, the Court has no basis to determine whether E-Z complied with the notice of
claims requirements.

Dated this_*"l _ day of March, 2008,

Honorable Patrick F. elia
Oneida County Circuit Court
Branchl
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APPEARANCES

CROOKS, LOW & CONNELL, S.C., by JAMES B.
CONNELL; 531 Washington Street, P.O. Box 1184, Wausau,
WI, 54402-1184, appeared telephonically on behalf of the
Plaintiff, E-Z Roll Off, LLC.

CRIVELLO CARLSON, §.C., by JOHN T.
JUETTNER, 710 North Plankinton Avenue; Milwaukee, WI,
53203, appearead telephonically on behalf of the

Defendant, County of Oneida.

ALSO PRESENT: Todd Laddisure, one of the principals

of E~Z Roll Off, LLC, and Paula Laddisure, his wife.

EXHIBITS

NONE.

TR
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PROCEEDINGS

THE COURT: This matter is 06-Cv-124,
E-Z Roll Off, LLC, versus Oneida County, Wisconsin,
Municipal Body. E~-Z Roll Off and the Laddusires
appear by counsel Mr. Connell by telephone and
Cneida County appears by Attorney Juettner and by
telephone, both with leave of the court.

Motions for summary judgment were
previously filed. _And I have reviewed the briefs
and the law submitted, and if there's nothing
further, I'm going to rule.

And, as I sa?d, this case is before
the court for a summary judgment motion brought by
the Defendant, Oneida County. The Defendant
asserts that the case should be dismisseq because
the Plaintiff fajled to comply with the notice of
¢laims statute, Wisconsin Statute 893.80. On March
14th, 2008, the court denied the Defendant's motion
for judgment on the pleadings and struck the prayer
for treble damages, costs, and attorney's fees from
the complaint. The issue currently before the
court was left open because the determination of
the issue required necessary evidentiapy support by

way of depositions or affidavits or other discovery

methods.
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In any event, on June 25th, 2003, the

Defendant, Onelda County, entered into an agreement
with Waste Management, and pursuvant to this
agreement the County pays Waste Management $24.50
ber ton to transport solid waste from the County
transfer station to a landfill. The agreement also
provided that Waste Management pay the County $5.25
per ton for waste it brings to the transfer
station. The County charges all other local waste
haulers, including the Plaintiff, E-Z Roll Off, $54
per ton.

E-Z Roll Off has also alleged that
Waste Management agreed to purchase two tractors
and three trailers at a cost of approximately
$243,000 as part of the consideration for this
contract.

In addition, E-Z Roll Off asserts that
the County has entered into the business of
dumpster delivery for waste removal. E-Z Roll Off
claims that the agreement and the County's dumpster
delivery activities unreasonably and illegally
restrain trade.

On February 17th, '04, Bart Sexton,
the Oneida County solid waste director, met with

Todd and Paula Laddusire who were principals and

seeadbain
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owners of E-Z Roll Off to address their concerns
regarding the agreement, and around April 2004
Paula Laddusire filed a complaint dated April 21st,
2004, with the Department of Agriculture, Trade,
and Consumer Protection alleging that the agreement
is illegal. On September 28th, 2005, the Plaintiff
filed a Notice of Injury and Statement of Claim
with the Oneida Counfy clerk.

The County has moved for summary
judgment on the basis that the Plaintiff failed to
comply with Wisconsin Statute §93.80, that is the
notice of claims statute. And the Plaintiff
responds with several arguments including the
following: One, that it was not required to comply
with §93.80; two, that the notice was timely: and,
three, that the County had actual notice and was
not prejudiced if it was not timely.

Now we'll address the first one first,
that is whether or not they're subject to 833.80.
That statute provides that before bringing an
action against a governmental subdivision, one must
first file within 120 dayslof the happening of the
event giving rise to the claim a written notice of
the circumstances of the claim. And the Plaintiffs

assert that it need not comply with 893,80 because

w
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Chapter 133 providés a specific enforcement scheme,
The Plaintiff cites a litany of cases containing
exceptions to B93.80. However, none of these cases
specifically excepts antitrust claims or claims
brought under Chapter 133,

The notice of claims statute itself
contains several specific exceptions. WNot several.
It contains specific exceptions including the
following: 19.3 section -~ 19.37 sections -- or
open records; 19.97, open meetings; Section 281.99
which is a safe drinking water violation code, and,
in addition, the courts have carved out several
other exceptions through case law and that was -~
there's a lengthy list here, but I'm not going to
go through these at this time because none of them
are directly on point with these cases but I think
do carve aut exceptions. But, again, they do not
include Chapter 133. And in all of those cases the
courts found that the statutes under which the
claims were brought contained specific statutory
schemes that conflict with 893.80.

S0 to determine whether a statute
exempts compliance with notice requirements under
893, the courts have applied the follOWing tests:

And that consists of, one, whether there's a
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specific statutory scheme for which the plaintiff
seeks exemption; two, whether enforcement of 893.80
would hinder a legislﬁtive preference for a prompt
resolution of the type of claim under
consideration; and, three, whether the purpose for
which 893 was enacted would be furthered by
requiring that a notice of claim be Ffiled. And
that test is specifically set out in the Qak Creek

Citizen's Action Committee case. That's a 2007

Wisconsin appellate decision.

Starting with the first, that is
whether or not there's a specific statutory scheme.
And, again, for example, in Oak Creek the court
analyzed the direct legislation statute, that is
Wisconsin Statute 9.20, which contains specific
time periods and very specific procedures. The
Plaintiff contends that Chapter 133 contains a
simllar sgpecific statutory scheme intended to
provide relief for vioclation of the antitrust
statute. However, the Plaintiff does not explain
precisely what those procedures are.

The Plaintiff goes on to state that it
has requested declaratory relief and that such
relief is authorized by 133.16. This statute, that

is 133.16, provides very basic information relating

7
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to the pleading and practices for actions under
Chapter 133. In addition, it gives the court the
authority to enjoin violations of the chapter. So
unlike in Qak Creek, 133,16 does not contain any
specific time limits and it does not contain any
specific procedural requirements that substantially
differ from general rules of pleading and practice.
In short, the court does not believe that -- strike
that. In short, the court does not believe that
Section 133.16 contains a specific statutory
scheme.

We next weigh whether or not it
promotes prompt resolution. The majority of
section -- exceptions carved out to 893.80 involve
situations where applying that statute would
operate to expand the statutory time limits. When
893,80 is applied, it can add as nuch as 240 days
to a statutory scheme, that is 120 days for
claimant to file and an additional 120 for the
municipality to disallow.

And as I stated earlier -- or by way
of example, the statute at issue in Qak Creek, that
is 8.20, contains 3 list of procedures that must be
followed within very short time periods. And

specifically that statute, 9.20, that was addressed
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in that case, the language -- and I won't read the
entire statute, but it talks about within 15 days
after the petition is filed a clerk shall do
certain actions and then there's 30 days following
the Aate the clerk files that affidavit and then
you -~ there's further specific time frames that
have to be dealt with. And the court held that
these time limits showed a legislative intent for

prompt action and that adding as much as 240 days

under 893 would contradict that intent.

Wisconsin Statute 133.18(5) prdvides
that, quote, "[elvery civil action under this
chapter . . ., shall be expedited in every way and
shall be heard at the earliest practicable date.”
Therefore, one can infer that the legislature
prefers that the courts resolve actions under
Chapter 133 promptly, and applying 893 in this case
would promote that prompt resolution as it would
require a claim be filed within 120 days. Witheut
applfing it one would have a six-year statute of
limitations. Therefore applying 893.80 would not
hinder the legislature's preference for prompt
resolution of Chapter 133 claims but instead

promote prompt resolution.

Next we deal with the purpose. The
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purpose of 893.80 is to notify the municipality of
a potential claim so that it can investigate and
evaluate and afford the municipality —-
municipality rather an opportunity to compromise
without suit and to allow the municipality to
budget for settlement or litigation. This purpose
would be furthered in this case because it would
notify the County of a claim within 120 days of the
event as opposed to the 6 years under the statute
of limitations thereby affording it an opportunity
to promptly investigate, offer settlement, and
budget for the litigation.

So in applying the above test, it's
clear to this court that the requirements of 893.80
should not give way to any provision of Chapter 133
and, accordingly, the Plaintiff would bhe required .
to comply with 893.80.

Next we get to whether or not the
Plaintiff timely filed a notice of claim.
Wisconsin Statute 893,80 requires one to file
notice of a claim within 120 days, quote, "after
the happening of the event giving rise to the
claim, " close quote, period. 1n this case the
dispositive question is on what date did the event

happen, in other words when does the clock start,

10

v,
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And the County suggesté that that date -~ or
asserts that the date of the event is the date the
contract was signed and executed and that's June
253th, 2003. The Plaintiff asserts that antitrust
violations are continuing and antitrust actions do
not begin to accrue until a business is permanently
destroyed,

The rule cited by the Plaintiff,
however, applies only to continuing antitrust
violations. And both partiss refer to Segall

yersus Hurwitz, S-E~G-3-L-L, Hurwitz,

H-U0-R~W-I-T-z, 114 Wis. 2d 471. Not all antitrust
violations are continuing. An antitrust claim
that does not involve a continuing vielation
accrues at the time the defendant commits --
commits the act. And I believe it was the County

that cited Klehr versus A.Q. Smith Corporation at

521 U.S. 179,

In the Zenith Radio Corporation case,

an antitrust cause of action accrues and the
statute begins to run when a defendant commits an
act that injures a plaintiff's business. In the
context of a continuing conspiracy to violate the
antitrust laws this has usually been understood to

mean that each time a plaintiff is injured by an

11
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act of the defendant's a cause of action accrues
to him to recover the damages. ,

In this case the Plaintiff has not
alleged a continuing violation. Rather the
complaint alleges that the agreement signed in June
of '03 is illegal. Now to the extent the Plaintiff
asserts or has ésserted that the conduct alleged in
paragraph nine of the complaint, that is the
delivery of dumpsters, is a continuing violation,
the notice of claim filed in September '05 does not
address that conduct. In addition, the Plaintiff
has not submitted any evidence that it has
otherwise complied with the notice of claims
statute for its claim regarding the delivery of
dumpsters.

Accordingly, the action began to
accrue in the court's opinion on June 25th, 2003,
and the Plaintiff was required to file a notice of
claim with 120 days -- within 120 days of that
date. The Plaintiff filed its notice of claim in
September '05, over two years later. Thus the
claim was not filed timely. That, however, does
not end the inquiry,

Did the County have actual notice of

the Plaintiff's claim? A claimant who fails to

12
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comply with the provisions of 893 is not barred
from beginning an action in court if the
municipality had actual notice of the claim and the
claimant -~ claimant rather can show that the
municipality has not been prejudiced by the delay
or failure to give the required notice.

And the term under that statute,
actual notice, is equivalent -- strike that. The
term, guote, “actual ﬁotice," close quote, in the
statute is equivalent to actual knowledge and,
therefore, the municipality must not only have
knowledge about the eventé for which it may be
liable but also the identity and type of damage
alleged to have been suffered. And that langunage
is from Markweise, M~-A-R-K-W-E-I-85-E, v. Peck
Foodg, 205 Wis; 2d 208. The court reasoned that
unless the municipality had actual notice of both
the claimant and the claim, the investigation and
evaluation envisioned by the statute is impossible.

The Plaintiff argues that the County
had actual notice of its claim. First, the
Plaintiff asserts that in February of '04 Todd and
Paula Laddusire scheduled a meeting with Mr. Sexton
and they told Sexton they could no longer continue

business with the County uniess they were given a

13
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more favorable rate. The Plaintiff does not cite
any evidentiary support for that proposition,

During his deposition, which was the
only evidentiary support provided by the Plaintiff,
Mr. Sexton testified only that the Laddusires were
quite upset about the contract with Waste
Management and that they threatened to take their
garbage elsewhere if the County did not lower its
tipping fee. The Plaintiff has not shown that the
County was aware that it could not continue
business without a lower rate.

Second, the Plaintiff asserts that the
complaint filed in April of '04 with the Department
of Agriculture, Trade and Consumer Protection gave
the County actual notice of the claim. This
document displays the Plaintiff’s discontent and
disagreement with the original contract and desire
to‘be reimbursed but it does not show that the
Plaintiff sustained any damages. In addition, that
document was filed approximately ten months after
the agreement was executed and approximately six
months after the deadline for filing a notice of
claim,

While the actual notice provision of

893.80 does not contain any specific time period,

14
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it. stands to reason that the more time that does
pass, the greater the likelihood of prejudice.
Therefore, the County did not have actual notice of
claim.

Now the claimant -- regarding the lack
of prejudice, the claimant bears the burden of
establishing that the delay or failure to file a
notice has not prejudiced the Defendant. In this
case the Plaintiff makes the assertion -—— and I
take this from the brief of the Plaintiff -- that
"any delay or failure to give notice did not
prejudice Oneida County.” The Plaintiff states
that the County has been given eight years to
remedy its éonduct and, quote, "[ilt is clear from
the moment the contract was entered that Oneida
County maintained that its conduct did not violate
the law and that it intends to take no action to
provide a remedy for those damaged by its
anticompetitive practices." Again that's taken
from the Plaintiff's brief.

However, the Plaintiff provides no
evidentiary citation for that argument. That
argument would apply in any case where compliance
of notice of claims was at issue. If the case is

being litigated, the defendant is most likely not

15
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taking action to remedy its original conduct.
Without more support I doa't think the Plaintiff
has saﬁisfied its burden of proving lack of
prejudice.

Now because T originally concluded in
this that the Plaintiff has not complied with
893.80, we're not going to address the issue of
whether the notice itself was deficient.

So, in conclusion, because the
Plaintiff was required to comply with 893.80,
because the 120~time period began to accrue on June
25th, 2003, and the Plaintiff's September 2005
filing of a notice of claim was untimely and
because the Plaintiff has not established that the
County had actual knowledge of the claim or that
the County was not prejudiced, I conclude that
893.80 bars the Plaintiff's action and for that
reason would dismiss the action.

MR. CONNELL: Thank you, Your Honor,

MR. JUETTNER: Thank you, Your Honor.

THE COURT: Are you guys still there?

MR. CONNELL: Yes, Your Honor.

THE COURT: All right. Is there

anything further, Mr. Connell?

MR, CONNELL: T have nothing further.

16
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THE COURT: All right. Mr, Juettner?

MR. JUETTNER: No, I don’'t have

anything further. Thank you, Your Honor.

memorandum?

notes, but I

present it.

Your Honor.

go.

adjourned, }

THE COURT: And --

MR. JUETTNER: You prepared a written

THE COURT: I read from some typed

Wwill ~- T will sign an order when you
MR, JUETTNER: A1l right, Thank you,
THE COURT: Very qood. We'll let you
Thanks, Jim. Have a happy holiday.
MR. CONNELL: Thank you. Bye.

THE COURT: And we're adjourned.

(At 2:32 p.m. the proceedings

17
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STATE OF WISCONSIN)

}
ONEIDA COUNTY )

I, JERN M. WOOD, R.M.R., C.R.R., do hereby certify that
I have carefully compared the foregoing transcript with
the stenograph notes taken by me at the time of the
above-entitled action and find the same to be a full,
true, and correct transcript of said notes containing

all the testimony given and proceedings had in the

above-entitled matter on the 1lth day of December, 2008.

QQOW\M,LQOQ%,

*r

Dated this | TN day of R@NQ , 2009

Rhinelander, Wisconsin.
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STATE OF WISCONSIN CIRCUIT COURT  ONEIDA COUNTY
E-Z ROLL OFF LLC,

Plaintiff,

Case No. 06-CV-124
v Case Code 30303 [ WIETTA FOUNTY
: FILED

COUNTY OF ONEIDA,
a Wisconsin municipal body, DE(. 2 2 2008

Defendant. | CLERK OF CIRCUIT COURT

ORDER FOR JUDGMENT AND JUDGMENT

The above-entitled matier having come on for hearing on December 11, 2008, pursuant to the
Motion for Summary Judgment of the Defendant, County of Oneida, by its attomeys, Crivello
Carlson, 5. C., and based upon the Cowrt’s decision on that Motion rendered that day and on file
hetein; '

NOW, THEREFORE, on Motian of Criveflo Carlson, $.C., attorneys for County of Oneida,
seeking dismissal of all claims filed against said Defendant,

IT IS HEREBY ADJUDGED AND DECREED that the Complaint of the Plamtiff, E-Z Roll

Off LLC, including all claims, against the Defendant, County of Oneida, is hereby dismissed upon its - _

- merits with prejudics and Without cost. B _ i

Judgment entered aﬁd docketed this )9~ day of December, 2008,
BY THE COURT:
| %ﬂﬁ/a&'

Honotable Patrick F. O’Melia .
Oneida County Cirenit Court Judge
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Court of Appeals of Wisconsin.
E-Z ROLL OFF, LLC, Plaintiff- Appellant,
V.
COUNTY OF ONEIDA, Defendant-Respondent. 25

EN Petition for Review Filed.
No. 2009AP775.

Submitted on Briefs Jan. 12, 2010.
Opinion Filed May 11, 2010.

Background: Waste hauling company filed notice of
injury with county alleging violations of statute pro-
hibiting trusts and monopolies after county executed
agreement with another waste hauling company. The
Circuit Court, Oneida County, Patrick F. O'Melia, J.,
dismissed complaint for failure to provide county
with timely notice of injury. Waste hauling company
appealed.

Holdings: The Court of Appeals, Hoover, P.J., held
that:

(1) there was specific statutory scheme for which
company sought exemption from statutory notice
requirements;

(2) enforcement of notice requirements would have
hindered legislative preference for prompt resotution;
and

(3) enforcement of requirements would not have fur-
thered the purposes for which they were enacted.

Reversed and remanded.
West Headnotes
[11 Municipal Corporations 268 €=1021

268 Municipal Corporations
268X VI Actions
268k 1019 Conditions Precedent

268k1021 k. Notice, demand or presenta-
tion of claim. Most Cited Cases
Purpose of the notice of injury requirement for bring-
ing an action against a governmental entity is to no-
tify the entity of the potential claim so that it might
investigate and evaluate. W.S.A. 893 .80(1)(a).

[21 Municipal Corporations 268 €51021

268 Municipal Corporations
268X VI Actions
268k1019 Conditions Precedent

268Kk1021 k. Notice, demand or presenta-
tion of claim. Most Cited Cases
The notice of claim, as opposed to notice of injury,
against a governmental entity is not subject to any
filing deadline. W.8.A. 893.80(1)(b).

[3] Municipal Corporations 268 €1021

268 Municipal Corporations
268XVI Actions
268k1019 Conditions Precedent
268k1021 k. Notice, demand or presenta-

tion of claim. Most Cited Cases
Purpose of the notice of claim requirement for bring-
ing an action against a governmental entity is to af-
ford the governmental entity an opportunity to effect
compromise without suit, and to budget for settle-
ment or litigation. W.S.A. 893 .80(1)(b).

141 Municipal Corporations 268 €1021

268 Municipal Corporations
268X VI Actions
268k1019 Conditions Precedent

268k1021 k. Notice, demand or presenta-
tion of claim. Most Cited Cases
Supreme Court applies the following three-factor test
to determine on a case-by-case basis whether a par-
ticular statutory claim against a governmental entity
is excepted from statutory notice requirements: (1)
whether there is a specific statutory scheme for which
the plaintiff sesks exemption; (2) whether enforce-
ment of statutory notice requirements would hinder a
legislative preference for a prompt resolution of the
type of claim under consideration; and (3) whether
the purposes for which the notice requirements were
enacted would be furthered by requiring that a notice
of claim be filed. W.S.A. 893.80.

[5] Appeal and Error 30 €-842(1)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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30 Appeal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In general, Most Cited

Cases

Whether the statutory notice provisions apply to spe-
cific statutory actions against governmental entities is
a question of statutory interpretation and presents a
question of law that the Court of Appeals determines
independently of the circuit court. W.S.A. 893.80(1 )

16] Counties 104 €213.5(1)

104 Counties
104X11 Actions
104k211 Conditions Precedent
104k213.5 Notice, Demand, or Presentation

of Claim

104k213.5(1) k. In general. Most Cited
Cases
There was a specific statutory scheme for which the
waste hauling company plaintiff sought exemption
from statutory notice requirements in actions against
governmental entities, supporting exception from
notice requirements in action against county pursuant
to antitrust statute; statute's mention of injunctive
relief and provision for enforcement of injunctions by
“actions or proceedings” was sufficient to constitute a
specific statutory scheme. W.S.A. 133.16, 893.80(1).

[71 Counties 104 €52213.5(1)

1064 Counties
104 X11 Actions
104k211 Conditions Precedent

104k213.5 Notice, Demand, or Presentation

of Claim
104k213.5(1) k. In general. Most Cited

Cases
Enforcement of statutory notice requirements for
actions against governmental entities would have
hindered legislative preference for prompt resolution
of type of claim under consideration in action by
waste hauling company against county pursuant to
antitrust statute, supporting exception from notice
requirements; legislature used strong language by
using the term “shall,” and twice set forth require-

ments for prompt resolution in antitrust statute.
W.S.A. 133.16, 893.80(1).

18] Counties 104 €213.5(1)

104 Counties
104X1I Actions
104k211 Conditions Precedent
104k213 .5 Notice, Demand, or Presentation

of Claim

104k213.5(1) k. In general. Most Cited
Cases
Purposes for which statutory notice requirements for
actions against governmental entities were enacted
would not have been furthered by requiring that a
notice of claim be filed in action by waste hauling
company against county pursuant to antitrust statute,
supporting exception from notice requirements; there
was little need for prompt investigation into the cir-
cumstances giving rise to the claim, as the parties
partaking in the alleged prohibited deals would be
aware of their conduct, and legislature had expressed
its intent for antitrust actions to be swiftly decided.
W.S.A. 893.80(1); W.S.A, 133.16.
**646 On behalf of the plaintiff-appellant, the cause
was submitted on the briefs of James B. Connell of
Crooks, Low & Connell, 8.C. of Wausau,

On behalf of the defendant-respondent, the cause was
submitted on the brief of John T. Juettmer of Crivello
Carlson, S.C. of Milwaukee.

Before HOOQVER, PJ., PETERSON and
BRUNNER, JJ.

HOOVER, P.J.

*426 § | E-Z Roll Off, LLC, appeals a judgment
dismissing its complaint for failure to provide Oneida
County a timely notice of injury and claim as re-
quired by WIS. STAT. § 893.80(1).2 E-Z Roll Off
primarily argues its WIS. STAT. ch. 133 antitrust
claim was exempt from the statutory notice require-
ments. If not exempt, then E-Z Roll Off contends its
notice was timely**647 because there was a continu-
ing violation. As its final alternative, E-Z Roll Off
asserts Oneida County had actual notice and was not
prejudiced by the failure to give the statutory notice.
We agree ch, 133 antitrust claims are exempt from §
893.80(1Ys notice requirements and, therefore, re-
verse the judgment and remand.
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EN1. All references to the Wisconsin Stat-
utes are to the 2007-08 version unless oth-
erwise noted.

BACKGROUND

92 E-Z Roll Off was in the solid waste hauling busi-
ness, providing dumpsters to its customers. In June
2003, Oneida County executed an agreement with
another waste hauling company, Waste Management,
Wisconsin,*427 Inc. As part of that agreement,
Waste Management was charged a preferential $5.25
per ton rate for waste it delivered to the County's
transfer station. Other waste haulers, including E-Z
Roll Off, were charged $44 or $54 per ton, depend-
ing on whether the hauler delivered enough waste to
the County annually to earn a rebate.

9 3 E-Z Roll Off's owners, Todd and Paula Laddu-
sire, were unaware of the Waste Management con-
tract until February 2004, when one of their employ-
ees inadvertently saw a scale ticket showing Waste
Management's rate£2 The Laddusires promptly re-
quested a meeting with the County's solid waste di-
rector, Bart Sexton. At a February 17, 2004 meeting,
the Laddusires expressed their concerns with the
Waste Management coutract, opining it created a
monopoly and stating they would take their waste
elsewhere unless the County reduced E-Z Roll Off's
disposal rate. Sexton refused to reduce E-Z Reoll
OfT's rate.

FN2. The County disputes this fact, assert-
ing the Laddusires were aware of the con-
tract when it was created. However, because
summary judgment was granted to the
County, the facts must be construed in E-Z
Roll Off's favor. See Kuehl v. Sentry Select
Ins. Co., 2009 WI App 38, §.5. 316 Wis.2d
506, 765 N.W.2d 860. Regardless, the fact is
not critical to our decision.

Y 4 The Laddusires then filed complaints with various
governmental entities, including the Wisconsin De-
partment of Agriculture, Trade, and Consumer Pro-
tection. As a remedy, the complaint requested reim-
bursement of “the amount ... paid over [$]5.25/ton, ...
which is about [$]98,000,” and that “the monopoly ..
be broken [and] criminal charges filed against all
parties involved.” The Department forwarded a copy

of the complaint to the County landfill, but took no
further *428 action. The Department's cover letter
indicated the County had the option to provide a re-
sponse, which the Department would place in its file.
Sexton replied to the complaint, which he had re-
ceived May 8, 2004, in a letter to the Department and
the Laddusires. Sexton asserted the Laddusires were
always aware of the contract terms, and stressed the
contract resulted from an open bidding process. He
also denied the Laddusires' claim that payments had
been made “under the table.”

1 5 On September 28, 2005, E-Z Roll Off filed with
the County a notice of injury alleging violations of
WIS. STAT. ch. 133, and a statement of claim indi-

cating a Joss of $1,199,100.45 in past and future lost -

earnings. The claim was disallowed and E-Z Roll
Off filed the present action on April 20, 2006. Ulti-
mately, the circuit court granted the County's motion
for summary judgment, dismissing the case. The
court concluded WIS. STAT. § 893.80(1)'s notice
requirements applied, E-Z Roll Off's notice was not
timely, and E-Z Roll Off failed to demonstrate aciual
notice and tack of prejudice.

DISCUSSION

[1] 1 6 WISCONSIN STAT. § 893.80(1) sets forth
two prerequisites to bringing an action**648 against
a governmental body such as Oneida County, a notice
of injury, § 893.80(1)(a), and a notice of claim, §
893.80(1)(0).22 The notice of injury must be given
“[w]ithin 120 days after the happening of the event
giving rise to the claim,” and supply “written notice
of the circumstances of the claim.” WIS. STAT. §
893.80(1)(a). However, “[flailure*429 to give the
requisite notice shall not bar action on the claim if the
[county] had actual notice of the claim and the claim-
ant shows to the satisfaction of the court that the de-
lay or failure to give the requisite notice has not been
prejudicial to the [countyl.” /d The purpose of the
para. (1)(a) notice of injury is to notify the govern-
mental entity of the potential claim so that it might
investigate and evalvate. Griffin v. Milwaukee
Transp. Servs., Inc., 2001 WI App 123, 9% 14-15, 246
Wis.2d 433, 630 N.W.2d 536.

FN3. WISCONSIN STAT. § 893.80(1)(a)
actually uses the word “claim,” not “injury.”
The case law, however, recognizes this
component of the statute as the notice of in-
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Jury. Vanstone v. Town of Delafield 191
Wis.2d 586, 591 n. 5. 530 N.W.od 16

(Ct.App.1995).

[21[3]1 9 7 The notice of claim, on the other hand, is
not subject to any filing deadline. Vanstone v. Town
of Delafield 191 Wis.2d 586, 593, 530 N.W.2d 16
(Ct.App.1995); see also Thorp v. Town of Lebanon,
2000 Wi 60, 1 28, 235 Wis.2d 610, 612 N.W.2d 59.
That notice is to contain the claimant's address and
“an itemized statement of the relief sought,” and no
action may be brought until the claim has been disal-
lowed. WIS. STAT. § 893.80(1Xb). A claim is
deemed disallowed if the county fails to respond
within 120 days. WIS, STAT. § 893.80(1g). The pur-
pose of the para. (1)}(b) notice of claim is to afford the
governmental entity an opportunity to effect com-
promise without suit, and to budget for settlement or
litigation. Griffin, 246 Wis.2d 433, 99 14-15, 630
N.W.2d 536.

9 8 Our supreme court has held WIS. STAT. §
893.80(1)'s notice provisions apply generally to all
actions, not just those in tort or those for money dam-
ages. See DNR v. City of Wankesha, 184 Wis.2d 178,
191, 515 N.W.2d 888 (1994), overruled in part by
State ex rel. Auchinleck v. Town of LaGrange, 200
Wis.2d 585, 597, 547 N.W.2d 587 (1996) (holding
the “all actions” langnage was overbroad). However,
the court held substantial compliance with the statute
was sufficient. /d. at 198, 515 N.W.2d 888.

*430 9 9 Two years later, in Auchinleck, 200 Wis.2d

at 596, 547 N.W.2d 587, the supreme court nonethe-
Iess held WIS. STAT. § 893.80(1)'s notice require-
ments do not apply to open records and open meet-
ings actions because the statutes were conflicting,
primarily because the open records and meetings
laws specify procedures for immediate relief, The
court also rejected the Town's argument that effect
must be given to the notice statute's intent to afford a
municipality an opportunity to settle the claim with-
out litigation. /d at 593, 595-96, 547 N.W.2d 587, It
reasoned that “allowing a municipality an additional
120 days to contemplate how to respond to an open
records or open meetings enforcement action in large
part duplicates the process in which it already en-
gaged prior to its initial response [denying the re-
cords request or deciding to hold a closed meeting).”
5 Jd at 596, 547 N.W.2d 587.

Page 4
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EN4. In Srate ex rel. Auchinleck v._ Town of
LaGrange, 200 Wis.2d 385, 596, 547
N.W.2d 587 (1996), the court also observed:
“Further, Wis. Stat. § 893.80(5) expressly
states that specific rights and remedies pro-
vided by other statutes take precedence over
the provisions of § 893.80.” This effectively
overruled the court's prior holding in DNR v,
City of Waukesha, 184 Wis.2d 178, 191-93,
315 N.W.2d 888 (1994), where the court had
concluded subsec. (5) only applied to sub-
sec. (3)'s damage caps, not subsec. (1)'s no-
tice provisions. /d. at 192, 515 N.W.2d 888.

**649 9 10 Subsequently, in Gillen v, City of Neenah,
219 Wis.2d 806, 821-22, 826-27. 580 N.W.2d 628

(1998), the supreme court held WIS. STAT. §
893.80(1)(b) does not apply to public trust doctrine
cases, primarily because the relevant statute specifi-
cally mentions injunctive relief, The statute at issue
there states in its entirety: “Every violation of this
chapter is declared to be a public nuisance and may
be *431 prohibited by injunction and may be abated
by legal action brought by any person.” WIS. STAT.
§30.294. The court explained:

Wisconsin Stat. § 30.294 expressly allows a plain-
tiff to seek immediate injunctive relief to prevent
injury. The enforcement procedures provided in §
30.294, are inconsistent with Wis, Stat. §
893.80(1)(b), which requires a plaintiff to provide a
governmental body with a notice of claim, and to
wait 120 days or until the claim is disallowed be-
fore filing an action. Therefore, the general appli-
cation of § 893.80(1)(b) in this case frustrates the
plaintiffs' specific right to injunctive relief under §
30.294,

Gillen, 219 Wis.2d at 822, 580 N.W.2d 628. The
court also relied in part on the nature of public trust
doctrine cases, which are enforced on behalf of the
state. /d. at 827, 580 N.W.2d 628.

T 11 Suffice it to say, since the City of Waukesha
decision, Wisconsin courts “have identified [at least
eight] statutes which provide specific procedures for
bringing actions in which municipal entities are de-
fendants or respondents, but to which the notice ...
requirement(s] of WIS, STAT. § 893.80(1) do[ ] not
apply.” Qak Creek Citizen's Action Comm. v. City of
Oak Creek, 2007 W] App 196, 1 6, 304 Wis.2d 702,
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trust claim. The primary focus here is on WIS,
STAT. § 133.16, injunction; pleading; practice B¢

worth County, 226 Wis.2d 320, 326-27, 595 N.W.2d

42 (Ct.App.1999) (an eighth statutory exception rec-
ognized, not collected in Qak Creek ).

[41[5] © 12 We apply the following three-factor
“test,” first set forth in Tawn of Burke v. Citv of
Madison, 225 Wis.2d 615, 625, 593 N.W.2d 822
(Ct.App.1999), to determine on a case-by-case basis
whether a particular *432 statutory claim is excepted
from WIS. STAT. § 893.80's notice requirements: B3

ENS. In Town of Burke v. City of Madison,
225 Wis2d 615, 625, 593 N.w.2d 822
(Ct.App.1999), we merely observed that
prior decisions had focused on three factors.
In Nesbitt Farms, LLC v. City of Madison,
2003 WI App 122, 19, 265 Wis.2d 422. 665
N.W.2d 379, we noted Town of Burke had
identified three factors “which shed light on
the question.” Eventually, we referred to the
three factors as a “test.” See Qak Creek Citi-
zen's_Action Comm. v. City of Qak Creek,
2007 WI App 196. 1 7. 304 Wis.2d 702, 738
N.W.2d 168.

(1) whether there is a specific statutory scheme for
which the plaintiff seeks exemption;

(2) whether enforcement of § 893.80(1) would hin-
- der a legislative preference for a prompt resolution
of the type of claim under consideration; and

(3) whether the purposes for which § 893.80(1)
was enacted would be furthered by requiring that a
notice of claim be filed.

Qak Creek, 304 Wis.2d 702, 7. 738 N.W.2d 168.

Whether the notice provisions of WIS. STAT. §
893.80(1) apply to specific statutory actions is a
question of statutory interpretation and presents a
question of law that we determine independently of
the circuit court. Nesbizt Farms, LLC v. City of
Madisen, 2003 WI App 122, § 4. 265 Wis.2d 422,
665 N.W.2d 379.

**650 7 13 E-Z Roll Off, relying heavily on Gillen
argues for an exception to WIS. STAT. § 893.80(1)'s
notice requirements for its WIS. STAT. ch. 133 anti-

That section consists of a single, lengthy paragraph.
In relevant part, it states:

EN6. Although titles are not part of statutes,
WIS. STAT. § 990.001(6), they may be
helpful in interpretation. diello v. Village of

Pleasant Prairie, 206 Wis.2d 68, 73, 556
N.W.2d 697 (1996). As the issue here is one

of statutory interpretation, we recite the title
to provide context.

*433 Any circuit court may prevent or restrain, by
injunction or otherwise, any violation of this chap-
ter. The department of justice, any district attorney
or any person by complaint may institute actions or
proceedings to prevent or restrain a violation of
this chapter, setting forth the cause and grounds for
the intervention of the court and praying that such
violation, whether intended or continuing be en-
joived or prohibited. When the parties informed
against or complained of have been served with 3
copy of the information or complaint and cited to
answer it, the court shall proceed, as soon as may
be in accordance with its rules, to the hearing and
determination of the case; and pending the filing of
the answer to such information or complaint may,
at any time, upon proper notice, make such tempo-
rary restraining order or prohibition as is just.
Whenever it appears to the court that the ends of .
justice require that other persons be made parties to
the action or proceeding the court may cause them
to be made parties in such manner as it directs. The
party commencing or maintaining the action or
proceeding may demand and recover the cost of
suit including reasonable attorney fees.... Copies of
all pleadings filed under this section shall be served
on the department of justice.

WIS. STAT. § 133.16 (emphasis added). Also
relevant to the statutory scheme here are two provi-
sions of WIS. STAT. § 133.18:

(4) A cause of action arising under this chapter
does not accrue until the discovery, by the ag-
grieved person, of the facts constituting the cause
of action.

(5) Each civil action under this chapter and each
motion or other proceeding in such action shall be
expedited in every way and shall be heard at the
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earliest practicable date. (Emphasis added.)

*434 I. Whether there is a specific statutory
scheme for which the plaintiff seeks exemption.

[6] 1 14 We first address whether there is a specific
statutory enforcement scheme. As noted, the statutory
scheme addressed in Giflen consisted of a single sen-
tence recognizing the availability of injunctive relief,
Here, the County concedes WIS. STAT. § 133.16's
mention of injunctive relief, alone, might thus satisfy
the first factor of the test. Nonetheless, it argues the
"WIS. STAT. ch. 133 scheme is not specific enough to
qualify. Specifically, the County contends § 133.16 is
too vague because it uses terms in addition to injunc-
tion, allowing a court to prevent or restrain any viola-
tions by “injunction or otherwise,” and permitting
parties to accomplish this through “actions or pro-
ceedings.”

9 IS The County misunderstands the “specific” re-
quirement. “Specific” merely recognizes that the en-
Jorcement of a claim must be explicitly provided for
by statute to qualify for an exception to WIS. STAT.
§ 893.80(1). See Gillen, 219 Wis.2d at 823, 826-27,
580 N.W.2d 628. When we first recognized the three-
factor analysis in Burke, we cited **651City of
Ragine v. Waste Facility Siting Board_216 Wis.2d
616, 575 N.W.2d 712 (1998), for the “specific statu-
tory scheme” factor. See Burke, 225 Wis.2d at 625 n.
3, 593 N.W.2d 822, The supreme court held the fac-
tor had not been satisfied in Cify of Racine because of
“the lack of specific statutory provisions for en-
forcement of the claim.” Burke, 225 Wis.2d at 625 n,
3. 593 N.W.2d 822, Indeed, the plaintiffs in City of
Racine, 216 Wis.2d at 626-27. 575 N.W.2d 712, con-
ceded there were no enforcement provisions for vio-
lations of the statute at issue there.

9 16 The County also argues WIS. STAT. § 133.16's
references to a “complaint” and to “actions or pro-
ceedings”*435 suggest that WIS. STAT. ch. 133
claims are brought as traditional actions pursuant to
the rules of civil procedure and, therefore, are subject
to WIS. STAT, § 893.80(1)'s notice requirements, ™2
This argument, however, does not account for the
Gillen or Nesbitt Farms decisions.

FN7. The County also asserts the “actions
and proceedings” language suggests other
reredies, in addition to injunctions, are also

appropriate in WIS. STAT. ch 133 actions.
However, WIS. STAT. § 133.16 and 133.18
specifically provide for the recovery of
costs, attorney fees, and treble damages.
This serves to strengthen, not weaken, the
conclusion that there is a specific statutory
enforcement scheme,

¥ 17 The statute in Gillen, WIS, STAT. § 30.294,
similarly provides for enforcement of injunctions
generally by “legal action,” without providing any
specific mechanisms. Thus, WIS. STAT. ch. 30 ac- -
tions must also be brought by complaint and prose-
cuted in the usual manner. See Gillen, 219 Wis.2d at
837. 580 N.W.2d 628 (C.J. Abrahamson, concurring).
Similarly, WIS. STAT. § 32.05(11), at issue in
Nesbitt Farms, provides that appeals brought under it
“shall proceed as an action in [circuit] court subject
to all the provisions of law relating to actions origi-
nally brought therein.” That statute does, however,
set forth procedural guidance, analogous to that
found here in WIS. STAT. §§ 133.16 and 133.18. See
Nesbitt Farms, 265 Wis.2d 422, 19 5. 10, 665
N.W.2d 379.

9 18 WISCONSIN STAT. § 30.294 constitutes a spe-
cific starutory enforcement scheme even though it
consists of a single, vague sentence mentioning “in-
junction” and “legal action” and providing no further
enforcement mechanism, procedural guidance, or
deadlines. See Gillen,_ 219 Wis.2d at §21-22. 580
N.W.2d 628. If that section constitutes a specific
statutory enforcement scheme, then so too must the
much more specific provisions of *436 WIS, STAT.
§§ 133.16 and 133.18, which are comparable to those
found sufficient in Nesbit Farms.™® Therefore, the
first factor is satisfied in this case.

FN8. In addition to the provisions of WIS.
STAT. §§ 133.16 and 133.18 recited in this
decision, those sections also specify a statute
of limitations, tolling provisions, an allow-
ance for treble damages, and state enforce-
ment procedures. Additionally, like WIS,
STAT. § 30294, the statute at issue in
Gillen v. City of Neenah, 219 Wis.2d 806,
580 N.W.2d 628 (1998), both sections apply
only to the specific violations provided for
by the chapter in which they are set forth.
See WIS. STAT. §§ 133.16, 133.18; Gerol
v. drena, 127 Wis2d 1, 12, 377 N,W.2d 618
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{Ct.App.1985) (WIS. STAT. ch. 133 reme-
dies are “confined to violations under ch.
1337).

Il. Whether enforcement of WIS. STAT, §
893.80(1) would hinder a legistative preference for
a prompt resolution of the type of claim under
consideration.

{71 1 19 We next address whether enforcement of
WIS, STAT. § 893.80(1) would hinder a legislative
preference for a prompt resolution of WIS. STAT. ch.
133 claims. In the past, courts have often found this
second factor satisfied where a specific statutory en-
forcement scheme established precise procedural
time limits **652 that conflicted with the 120-day
timelines of §§ 893.80(1) and (1g). See Oak Creek,
304 Wis.2d 702, 91.5. 9, 738 N.W.2d 168; Burke, 225
Wis.2d at 620, 625-26. 593 N.W.2d 822: Gamroth v.
Village of Jackson, 215 Wis.2d 251, 258-59. 571
N.W.2d 917 (Ct.App.1997). However, specific time
limits are not the sole indicator of a legislative pref-
erence for prompt resolution,

9 20 Rather, prior decisions have also focused on
statutory statements indicating such a preference. See
*437 Auchinleck,_200 Wis.2d at 592, 547 N.W.2d
3587 (response required “as soon as practicable and
without delay”); Nesbitt Farms, 265 Wis.2d 4229
11, 665 N.W.2d 379 (condemnation appeals “shall
have precedence over all other actions not then on
trial”); Burke, 225 Wis2d at 620. 625-26, 593
N.W.24 822 (“An action contesting an annexation
shall be given preference in the circuit court.”). There
are similar statutory statements in this instance.
WISCONSIN STAT. § 133.16 provides that “the
[circuit] court shall proceed, as soon as may be in
accordance with its rules, to the hearing and determi-
nation of the case.” Further, WIS. STAT. § 133.18(5)
requires, “Each civil action under this chapter and
each motion or other proceeding in such action shall
be expedited in every way and shall be heard at the
earliest practicable date.” That the legislature used
such strong language, i.e., shall, and twice set forth
requirements for prompt resolution, supports a con-
clusion that the second factor is satisfied.

21 Additionally, in Gillen, the supreme court relied
solely on the mere suggestion of a preference for
prompt resolution, based on the statute's allowance
for injunctions, holding;

Wisconsin Stat. § 30.294 expressly allows a plain-
tiff to seek immediate injunctive relief to prevent
injury. The enforcement procedures provided in §
30.294, are inconsistent with Wis. Stat. §
893.80(1)(b), which requires a plaintiff to provide a
governmental body with a notice of claim, and to
wait 120 days or until the claim is disallowed be-
fore filing an action.

Gillen, 219 Wis2d at 822 580 N.W.2d 628. The
concurrence in that case ecriticized this immediacy
rationale, observing that it “obfuscates the differences
between a preliminary injunction and a permanent
injunction.” /d_ at 837, 580 N.W.2d 628 (C.J. Abra-
hamson, concurring). Here, on the other hand, WIS,
STAT. § 133.16 provides not only for injunctive
*438 relief generally, but also specifies that a court,
“pending the filing of the answer ... may, at any time,
upon proper notice, make such temporary restraining
order or prohibition as is just.” This provides further
indication that the legislature intended prompt relief
for WIS. STAT. ch. 133 plaintiffs.

T 22 Finally, we have recognized “that hindering a
legislative preference for ‘prompiness’ is not the only
way in which the requirements of WIS, STAT. §
893.80(1) might interfere with legislative purposes.”
Nesbitt Farms, 265 Wis.2d 422, 9 13, 665 N.W.2d
379. Rather, other significant conflicts may also sup-
port an exception to § 893.80(1) under the second
factor of the analysis. See id, Y9 13-17 (applying §
893.80(1) to WIS. STAT. § 32.05(11) would limit
ability of additional parties to join an appeal, thus
conflicting with legislative preference “for efficiency
and consistency in resolving compensation dis-
putes™).

1 23 Of importance here, WIS, STAT. § 133.18(4)
provides, “A cause of action arising under this chap-
ter does not accrue until the discovery, by the ag-
grieved person, of the facts constituting the cause of
action.” Yet, a claim might be extinguished before
discovery of the facts underlying it by the application
of § 893.80(1)(a), which requires that notice of the
injury must be provided “[w]ithin 120 days after the
happening of the event giving rise to the claim.” In-
deed, here the **653 circuit court concluded the
“event” was the creation of the contract, rather than
the Laddusires' subsequent discovery of its terms.
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1 24 By hindering a party's ability to bring timely
actions to enforce violations, applying the 120-day
limitations period would be contrary to the legisla-
ture's intent that WIS. STAT. ch. 133 “be interpreted
in a manner which gives the most liberal construction
to *439 achieve the aim of competition.” WIS,
STAT. § 133.01. In light of the legislature's multiple
indications of a preference for prompt resolution, and
the conflict with WIS, STAT. § 133.18(4), we con-
clude the second factor is satisfied in this case.

1. Whether the purposes for which WIS. STAT. §
893.80(1) was enacted would be furthered by re-

quiring that a notice of claim be filed.

[8] 25 Finally, we address whether the purposes for
which WIS, STAT. § 893.80(1) was enacted would
be furthered by requiring that a notice of claim be
filed. In other words, should the notice requirements
still apply despite the conflicts with WIS. STAT. §
133.16 and 133.187 See Auchinieck 200 Wis.2d at
595-96, 547 N.W.2d 587; Neshitt Farms, 265 Wis2d
422, 9121-23, 665 N.W.2d 379.

26 We first observe that the application of this third
factor is a nebulous matter. When the first two factors
of the analysis have been found to favor exemption
from WIS. STAT, § 893.80(1), to our knowledge no
court has concluded the third factor did not also favor
exemption. Thus, neither has any court addressed
how such a conclusion, that the third factor militated
against exemption, would affect the outcome of the
analysis.™2 In fact, the County concedes “no court
has declared whether all of the prongs must be full-
filled for *440 the notice requirements of § 893.80 to
give way.” Further contributing to the **654 nebu-
losity of the third factor's application, it is unclear
whether we should focus only on the statutes or also
on the facts. In most cases courts *441 have ad-
dressed the third factor only by comparing the stat-
utes at issue, rather than addressing the particular
facts of the given case. However, in Ogk Creek, 304
Wis.2d 702. 19 10-12. 738 N.W.2d 168, for example,
we addressed both.

EN9. In both duchinieck, 200 Wis.2d at 595-
96, 547 N.W.2d 587 and Gillen, 219 Wis.2d
at §22-24, 580 N.W.2d 628, the supreme
court observed the conflicting, specific
statutory schemes had to take precedence
over the more general notice statute. Thus, it

is unclear whether the third factor could
outweigh the first two factors in any given
case.

When first setting forth the three-factor
analysis in Burke, 225 Wis.2d at 625 and
nn. 3-5, 593 N.W.2d 822, we cited a dif-
ferent case for the existence of each fac-
tor. For the third factor, we cited City of
Wankesha, 184 Wis.2d 178, 515 N.W.2d
888. Recall, however, that case was where
the supreme court first recognized WIS.
STAT. § 893.80(1) applied in all types of
cases. Id at 202, 515 N.W.2d 888. The
court there did not engage in what is now
our three-factor test. To the contrary, it re-
fused to consider a claim that an exception
existed for WIS, STAT. ch. 144 (1991-92)
enforcement actions even though the
chapter's enforcement provisions, WIS.
STAT. §§ 144.98 and 144.99 (1991-92),
explicitly provided that all violations of
the chapter constituted public nuisances
enforceable by injunction. Yet, that is pre-
cisely what the subsequent Gillen decision
concluded was sufficient to create an ex-
ception, there, without consideration of
the third Burke factor. See Gillen, 219
Wis.2d at 821-22, 826-27, 580 N.W.2d
628.

The court declined in City of Waukesha,
184 Wis2d at 193 n. 10, 515 N.W.2d 888,

to address whether there should be an ex-
ception because, although the DNR had
requested an injunction, id at 186, 515
N.W.2d 888, it had not requested immedi-
ate relief via a temporary injunction. In
Gillen, the court abrogated City of Wauke-
sha. explicitly rejecting any requirement
that injunctive relief, in any form, even be
requested to recognize an exception to
WIS. STAT. § 893.80(1)'s notice re-
quirements, relying instead on the en-
forcement scheme's provision for injunc-
tive relief. Gillen, 219 Wis.2d at 826, 580
N.W.2d 628 (per curiam), 834-35 (C.J.
Abrahamson, concurring) (criticizing the
per curiam for failing to acknowledge it
was overruling City of Waukesha ). Thus,
our reliance on the much maligned City of

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Waukesha decision to recognize a third
factor for the “exceptions test,” may not
have been the best choice. Despite our
concerns with the third factor, we are
obliged to apply it. See Cook v. Cook, 208
Wis.2d 166, 189-90, 560 N.W.2d 246
(1997) (court of appeals may not overrule,
modify, or withdraw language from a
prior published opinion). Perhaps the is-
sue is ripe for review by our supreme
court; it has yet to address our recognition
of a three-factor test.

127 Aside from simply restating the purposes under-
lying the notice of injury and notice of claim provi-
sions, the County provides no argument applying
them in the context of WIS. STAT. ch. 133 claims,
generally, or as they apply to the specific facts of this
case. We may treat this failure to sufficiently address
the issue as a concession. See State v. Flyms, 190
Wis.2d 31, 39 n. 2, 527 N.W.2d 343 (Ct.App.1994).
E-Z Roll Off argues there was no need to provide
notice for investigation purposes, because the County
entered into the contract and therefore already knew
its terms. It further argues antitrust actions will fre-
quently involve continuing violations and, therefore,
the need for prompt investigation will not exist.

728 By the very nature of WIS. STAT. ch. 133 anti-
trust claims, aggrieved parties often will not immedi-
ately know of the circumstances giving rise to a
claim. The prohibited deals and conspiracies will be
secret and, thus, the legislature has provided for toll-
ing commencement of the limitations period for
bringing claims until discovery of the conduct. See
WIS. STAT. § 133.18(4). Such conduct will, how-
ever, be known to the parties partaking in it. Hence,
E-Z Roll Oif js correct that there is little need to pro-
vide for prompt investigation into the circurstances
giving rise to the claim. “In short, a [ch. 133 antitrust
action] is not like a suit to recover damages for inju-
ries sustained in a slip-and-fall on municipal prop-
erty, of which, absent notice under WIS, STAT. §
893.30(1), a municipality may know absolutely noth-
ing prior to suit.” Nesbitt Farms, 265 Wis.2d 422, 9
25, 665 N.W.2d 379.

*442 § 29 We further agree with E-Z Roll Off that
in the case of continuing violations, there is also a
diminished need to provide an opportunity for prompt
investigation. See WIS. STAT. § 133.01 (ch. 133 is

intended “to safeguard the public against the creation
or perpefuation of monopolies”) (emphasis added).
Additionally, here, E-Z Roll Off did promptly pro-
vide actual notice of the circumstances giving rise to
its claim when it met with Sexton and expressed dis-
satisfaction with Waste Management's preferential
pricing, and claimed that preference created a mo-
nopoly. Thus, in any event, the purposes of notice
were honoted here.

% 30 Neither party specifically addresses the WIS.
STAT. § 893.80(1)(b) purpose of allowing the mu-
nicipality an opportunity to effect compromise with-
out suit, and to budget for settlement or litigation.
However, in this case, E-Z Roll Off did eventually
provide that notice and the claim was disallowed
prior to filing the action.™® Thus, again, the pur-
poses of notice were honored here.

FN10. As noted supra, the WIS, STAT. §
893.80(1)(b) notice of claim is not subject to
a filing deadline.

% 31 Regarding the interactions of the statutes gener-
ally, a defendant municipality may be unable to sim-
ply negotiate a compromise on a WIS. STAT. ch. 133
claim because, even if a private party plaintiff **6535
settles its claim, the State might nonetheless prose-
cute the conduct criminally. In fact, WIS. STAT. §
133.16 requires that copies of all ch, 133 pleadings be
served on the department of justice. Thus, the oppor-
tunity-to-compromise purpose is less important in ch.
133 actions. Further, while WIS. STAT. §
893.80(1)(bYs 120-day delay may allow municipali-
tics some opportunity to budget for defending a
claim, the legislature has strongly expressed its intent
that ch. 133 actions be decided swiftly. *443 The
general notice statute cannot override WIS, STAT. §§
133.16's and 113.18's specific provisions requiring
prompt resolution. See Auchinleck, 200 Wis.2d at
595-96, 547 N.W.2d 587; Gillen, 219 Wis.2d at 822-
24, 580 N.W.2d 628. “Further, Wis. Stat. § 893.80{5)
expressly states that specific rights and remedies pro-
vided by other statutes take precedence over the pro-
visions of § 893.80.” Auchinfeck, 200 Wis.2d at 596,
547 N.W.2d 587.

1 32 Finally, in Gillen, which preceded our recogni-
tion of a three-factor test, the supreme court recog-
nized an exception to WIS. STAT. § 893.80(1) with-
out any discussion of the third factor ™ Rather, it

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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relied on a conflicting statutory scheme (factors one
and two) and the fact that the statutory claims at issue
there could be enforced by private citizens on behalf
of the public interest. Gillen, 219 Wis.2d at 820-21.
826-27, 580 N.W.2d 628. WISCONSIN STAT. ch.
133 claims are likewise brought in the public interest;

FNI1. Thus, we reject the County's bald as-
sertion, lacking citation, that the Gillen court
proceeded 1o examine all three factors,

The Wisconsin legistature determined that private,
civil antitrust suits are important methods of en-
forcing chapter 133. To encourage private en-
forcement, the legislature built incentives into the
statute. These include tolling the statute of limita-
tions under certain circumstances, allowing the cost
of the suit, including reasonable attorney fees to
prevailing claimants, awarding treble damages, and
granting expedited treatment to civil antitrust ac-
tions in the courts. Under this legislative scheme, a
private party “performs the office of a private at-
torney general,” when bringing a civil antitrust ac-
tion and significantly supplements the govern-
ment's limited resources for enforcing antitrust law.
*444 Carison & Erickson Bldrs.. Inc. v. Lampert
Yards, Inc., 196 Wis.2d 650, 663-64, 529 N.W.2d
905 (1995) (internal citations omitted). While not
comfortably fitting within the third-or any other-
factor of the analysis, this “private attorney gen-
eral” similarity provides further support for recog-

nizing an exception pursuant to Gillen.™

ENI2. Because we conclude WIS. STAT.
ch. 133 claims are exempt from WIS, STAT.
§ 893.80(1)s notice requirements, we need
not resolve E-Z Roll Off's remaining argu-
ments regarding continuing violations and
actual notice with lack of prejudice. See
State v. Castillo, 213 Wis.2d 488, 492_ 570
N.W.2d 44 (1997) (cases should be decided
on the narrowest possible grounds).

Judgment reversed and cause remanded.

Wis.App.,2010.

E-Z Roll Off, LLC v. County of Oneida
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STATEMENT AS TO ORAL ARGUMENT
Oral argunent is schedul ed before this Court on February
2, 2011. Because this case involves significant conpeting
public policies, oral argunent wll be wuseful in fully
presenting and neeting the issues on appeal and in fully
devel oping the theories and | egal authorities on each side.
STATEMENT AS TO PUBLICATION
Publication is requested. The issues involved in this
case are of substantial and continuing public interest. The
decisioninthis case wll clarify existing laww th regard to
the application of Wsconsin’s Notice of Claimstatute, Ws.

Stat. § 893.80(1).



STATEMENT OF ISSUES
Do the notice requirenments of Section 893.80(1) of
the Wsconsin Statutes apply to antitrust actions
filed under Chapter 133 of the Wsconsin Statutes?
The trial court answered in the affirmative.
The Court of Appeals answered in the negative.
Was E-Z Roll Of’s, LLC, notice of injury tinmely?
The trial court answered in the negative.
The Court of Appeals did not address this issue.
Did Oneida County have actual notice of the claim
and did any delay or failure to give notice
prejudice it?
The trial court answered in the negative.
The Court of Appeals did not address this issue.
Does the continuing violation doctrine apply?
The trial court answered in the negative.

The Court of Appeals did not address this issue.



STATEMENT OF THE CASE

E-Z Roll Of, LLC, filed a conplaint against the County
of Oneida with the circuit court for Oneida County on April
20, 2006. The conplaint alleged the County entered into an
illegal contract with Waste Managenent, Wsconsin, Inc. E-Z
Roll Of alleged that the contract unreasonably restrained
trade and negatively inpacted conpetition. As a result, E-Z
Roll Of alleged that it suffered damages in | oss of business
and in loss in past and future profits.

Def endant Oneida County filed a notion for summary
judgnment on the grounds that E-Z Roll Of had not conplied
wth Wsconsin's notice of clains statute, 8 893.80(1), Ws.
Stats., and that the Oneida County did not have actual notice
of the claim

On Decenber 11, 2008, after briefing and a hearing on the
notion for summary judgnment, the court granted sunmary
judgment in the Oneida County’'s favor on the basis that E-Z
Roll Of had failed to conply with Wsconsin’ s notice of claim
statute prior to instituting the civil suit. An order
dism ssing with prejudice all clains against the County was
entered on Decenber 22, 2008. Notice of Appeal was filed
March 20, 2009.

The Court of Appeals reversed. The appellate court

applied the Town of Burke v. Cty of Madison, 225 Ws. 2d 615,




625, 593 N.W2d 822 (Ct. App. 1999), test and held that
W sconsin Statutes Chapter 133 antitrust clains are excepted
from 8 893.80(1)'s notice requirenents. The court did not
address the actual notice and conti nuing viol ati on argunents.

This Court granted Oneida County’s petition for review.



STATEMENT OF FACTS

The Plaintiff-Appellant, E-Z Roll Of, LLC, went out of
busi ness in My, 2008.

Fromits formation to the day it closed its doors, E-Z
Roll Of was in the business of providing roll off waste
containers or dunpsters to residential, commercial and
construction custoners. The focus of its business was | ocated
in Oneida County and the conpany’s offices were at 1810 River
Street in Rhinelander.(R 24, P.11, Ex. 2.)

For many years preceding 2003, E-Z Roll Of hauled its
solid waste to the Oneida County landfill. In that year
Onei da County entered into an agreenent with Waste Managenent
whi ch provi ded t hat Wast e Managenent woul d recei ve a favorabl e
tipping fee at the land fill. The favorable tipping fee was
part of a “load out” option contained in the agreenent.
(R 29, P.14.) As a result of the agreenent, WAste Managenent
was charged $5.25 for each ton of waste hauled to the
landfill. (R 29, P.14.)

At the sanme tine, the rate charged to E-Z Roll Of and
ot her waste haul ers was $54. 00 per ton with the possibility of
a $10.00 per ton rebate based upon the nunber of tons
delivered. (R 29, P.15.) The owners of E-Z Roll Of, LLC, Todd

and Paul a Laddusire, contend that they were unaware of the



contract between Oneida County and Waste Managenent until
February. (R 24, P.16, Ex. 2.)

Oneida County clains that it published a request for
proposals to enter into the 2003 agreenent. Although Bart
Sexton, the Solid Waste Director of Oneida County, was not
abl e to produce the published notice of request for proposals
at the tinme of his deposition, the notice was attached to his
affidavit. (R 25, Ex. 2.) The public notice gives no notice
that favorable tipping rates were to be part of any contract
for the hauling of Oneida County’s solid waste. The notice
refers only to “bids for the hauling of nunicipal solid
waste.” (R 25, Ex. 2.)

M. Sexton also clainmed that Todd Laddusire, one of E-Z
Roll Of’s owners, attended a neeting at which terns of the
proposed contract were di scussed. (R 29, P.15.) Todd Laddusire
deni es attendi ng any such neeting. (R 24, P.16, Ex. 2.) The
Laddusi res deny that they had any know edge of the contract
bet ween Waste Managenent and Oneida County until February
2004, when one of their enployees inadvertently saw a scale
ti cket which showed Waste Managenent’s $5.25 per ton charge.
(R 24, P.16, Ex. 2.) Al nost imedi ately, the Laddusires
expressed their dissatisfaction with the contract and the
tipping fees to M. Sexton. (R 29, P.21.) The Laddusires filed

conplaints with the Wsconsi n Departnent of Agriculture, Trade



and Consuner Protection, wth the Oneida County District
Attorney, and with the FBI. (R 24, P.20, Ex. 2.) In the
conplaint filed wwth Wsconsin's Departnent of Agriculture,
Trade and Consuner Protection, the Laddusire’s item zed the
| oss of income E-Z Roll Of, LLC had sustained to that date.
(R25, Ex. 7.) Athough Oneida County’'s adm nistrator
responded to the conplaint inwiting, no action was taken and
the discrimnatory treatnment under the contract continued.
(R 29, PP.15-16.) Finally, in the fall of 2005, the
Laddusires filed a notice of injury and notice of claim and
served it upon the Cerk of Oneida County. (R 7, Ex. 1.) Wen
t he conplaint was denied, the instant action was commenced.
(R1.)

Intheinterim E-Z Roll Of, LLC, took steps to mtigate
its damages by aggressive marketing and by entering into a
contract with the Lincoln County landfill which charged a
| esser rate for waste hauled to its site. (R 24, P.18, Ex.
2.) Not hing, however, stopped the | oss of incone caused by E-
Z Roll Of’s inability to neet the | ower charges set by Waste
Managenent to its customers and in My, 2008, E-Z Roll Of

went out of business. (R 24, P.11, Ex. 2.)



ARGUMENT
I. STANDARD OF REVIEW

The court follows the same process as the circuit court

in reviewwng a grant of sumary judgnent. State ex rel.

Auchi nl eck v. Town of LaG ange, 200 Ws. 2d 585, 591-592, 547

N. W2d 587 (1996). Because there are no material facts in
di spute, the court nust determ ne whet her sumrmary j udgnment was
correctly granted. Id. at 592. Whet her the notice
requi renents of Section 893.80(1) of the Wsconsin Statutes
apply to antitrust actions filed under Chapter 133 of the
W sconsin Statutes is a question of statutory interpretation.

Statutory interpretationis a question of aw. Jungbl uth

V. Honetown, Inc., 201 Ws. 2d 320, 327, 548 N W2d 519

(1996) . Because statutory interpretation is a question of
law, the court applies the de novo standard of review in
determning the legislature’s intent. 1d. The court first
considers the plain nmeaning of the statute, but if the
| anguage i s anbi guous, the court will construe the statute’s
meani ng to “ascertain and carry out the legislative intent.”
Id. If two statutes conflict, the court attenpts to harnoni ze

them State v. White, 2000 W App 147, § 7, 237 Ws. 2d 699,

615 N. W 2d 667.
Accordingly, the court reviews de novo whet her the notice

requi renents of Section 893.80(1) of the Wsconsin Statutes



apply to antitrust actions filed under Chapter 133 of the

W sconsi n St at ut es.

II. WISCONSIN’'S NOTICE OF CLAIM STATUTE DOES NOT APPLY
TO ANTITRUST ACTIONS.

The Court of Appeals held, and E-Z Roll Of maintains,
that Wsconsin’s Notice of Claimstatute is not applicable to
actions brought by citizens against a nunicipality to enforce
Wsconsin's antitrust |aws.

Section 893.80(1) of the Wsconsin Statutes requires 1)
a notice of injury and 2) a notice of claimfor an action to
be brought against a governnental body, e.g., Oneida County.
Ws. Stat. § 893.80(1) (2007-08). However, despite the

court’s holding in DNRv. Gty of Waukesha, 184 Ws. 2d 178,

191, 515 N.W2d 888 (1994) (that notice requirenents of §
893.80(1) apply “generally to all actions, not just those in
tort or those for noney danages”), the notice requirenents of
§ 893.80(1) do not always apply. In fact, the court has
adopt ed a case-by-case approach and pernmtted nmany exceptions

tothe Gty of Waukesha rule. Ganroth v. Vill age of Jackson,

215 Ws. 2d 251, 258, 259, 571 N.W2d 917, 919 (Ct. App. 1997)
(holding 8 893.80(1) does not apply to actions under Ws.
Stat. 8 66.60(12)(a) to appeal special assessnments); State ex

rel. Auchinleck v. Town of LaG ange, 200 Ws. 2d 585, 597, 547

N. W2d 587 (1996) (section 893.80(1) does not apply to open

records and open neeting actions); Gllen v. Cty of Neenah,

10



219 Ws. 2d 806, 821-22, 826-27, 580 N W2d 628 (1998)
(section 893.80(1)(b) does not apply to public trust doctrine

cases); Town of Burke v. Gty of Mudison, 225 Ws. 2d 615,

617, 593 N.W2d 822 (Ct. App. 1999) (section 893.80(1) does
not apply to actions challenging a city’ s annexation of a town

under Ws. Stat. 8§ 66.021); Little Sissabagana Lakeshore

Omer’s Assoc. v. Town of Edgewater, 208 Ws. 2d 259, 265, 559

N.W2d 914 (Ct. App. 1997) (section 893.80(1) does not apply
to town board’ s denial of tax exenpt status under Ws. Stat.

§ 70.11(20)(d)): Dixson v. Wsconsin Health Org., 237 Ws. 2d

149, 612 N.W2d 721 (2000) (section 893.80(1) does not apply
to a landlord’s <contribution claim against governnent

subcontractors); QOak Creek Ctizen's Action Comm v. Gty of

OCak Creek, 2007 W App 196, 1Y 6-13, 304 Ws. 2d 702, 738
N.W2d 168 (section 893.80(1) does not apply to action to
conpel <city to conply with direct legislation statute);

Kapi schke v. Walworth County, 226 Ws. 2d 320, 595 N.W2d 42

(C. App. 1999) (section 893.80(1) does not apply to
certiorari actions brought pursuant to Ws. Stat. 8

59.694(10)): Felder v. Casey, 487 U.S. 131, 151, 108 S. Ct.

2302 (1988) (section 893.80(1) preenpted with respect to
federal civil rights actions brought in state court under 42

U S.C. § 1983).

11



The court uses the three-factor Town of Burke test to

determ ne whether a statutory claim is excepted from the
notice requirenments of § 893.80. Those three factors are “1)
whether there is a specific statutory scheme for which the
plaintiff seeks exenption; 2) whether enforcenent of §
893.80(1) would hinder a legislative preference for pronpt
resolution of the type of claimunder consideration; and 3)
whet her the purposes of 8§ 893.80(1) would be furthered by
requiring notice.” Qak Creek, 304 Ws. 2d 702, § 7

Under this three-factor test, antitrust actions brought
agai nst a munici pality under Chapter 133 do not require notice
pursuant to 8 893.80(1), because Chapter 133 contains a
specific statutory schenme, the statute contenplates pronpt
resolution of antitrust clainms, and the |egislative purposes
behind the Notice of Claimstatute would not be furthered by
applying it to antitrust actions.

A. Chapter 133 of the Wisconsin Statutes contains a
specific statutory scheme.

Chapter 133 of the Wsconsin Statutes sets out a specific
statutory schenme for enforcing antitrust violations. A
statutory schene is sufficiently “specific” to qualify for an
exception to 8 893.80(1) when the statute explicitly provides
for enforcenent of a claim Gllen, 219 Ws. 2d 806, 11 36-

39.
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In Gllen, the court found a specific statutory schene.
The statute, Ws. Stat. 8 30.294, provided that “[e]very
violation of this chapter is declared to be a public nuisance
and may be prohibited by injunction and may be abated by | egal
action brought by any person.” 1d. at § 26. The Gllen court
stated that the statute “expressly allows a plaintiff to seek
i mediate injunctive relief to prevent injury.” 1d. at § 29.
As aresult, the Gllen court found the enforcenent procedures
under 8§ 30.294 inconsistent with & 893.80(1)(b) because §
893.80(1)(b) “frustrates the plaintiffs’ specific right to
injunctive relief” under 8 30.294. 1d. at § 29.

The court in Gllen rested its conclusion “that there is
an exception to 8 893.80(1)(b) where the plaintiffs’ clains
are brought pursuant to the public trust doctrine under 8§
30.294, which provides injunctive relief as a specific
enforcenent renedy,” on the fact that “the plaintiffs brought
this action in the name of the State to stop a violation of
the public trust doctrine, and that injunctive relief is a
speci fic enforcenent renmedy under” the statute. 1d., at | 36.

The Gllen court found it “irrelevant” that the
plaintiffs in Gllen “did not request a prelimnary
injunction.” 219 Ws. 2d 806, T 37. Hence, whether E-Z Rol
Of applied for an injunction in this caseis irrelevant. It
shoul d be noted, however, that E-Z Roll Of did in fact ask

for injunctive relief. (R 16, p. 39-40).
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The court in Nesbitt Farns, LLCv. Cty of Mudison, 2003

W App 122, T 10, 265 Ws. 2d 422, 665 N.W2d 379, also found

a specific statutory schene existed. In Nesbitt Farns, the

court held that the first factor of the Town of Burke test was

easily net by Ws. Stat. 8§ 32.05(11). 1d. Section 32.05(11)
provided a specific statutory schene for |andowners seeking
court review of condemmation awards by “detail[ing] the
procedur e and deadl i ne for conmenci ng such actions, as well as
speci fying other matters, such as howother interested parties
may join the appeal and what issues may be tried.” 1d.
Here, Chapter 133, when “interpreted in a manner which
gives the nost |iberal construction to achieve the aim of
conpetition,” as required wunder Ws. Stat. § 133.01
establishes a statutory schene exists for the enforcenent of
antitrust violations. Relevant parts of Chapter 133 provide:

Any circuit court nmay prevent or restrain, by
injunction or otherwise, any violation of this
chapter. The departnent of justice, any district
attorney or any person by conplaint may institute
actions or proceedings to prevent or restrain a
violation of this chapter, setting forth the cause
and grounds for the intervention of the court and
prayi ng that such violation, whether intended or
continuing be enjoined or prohibited. Wen the
parties i nfornmed agai nst or conpl ai ned of have been
served with a copy of the information or conplaint
and cited to answer it, the court shall proceed, as
soon as may be in accordance with its rules, to the
heari ng and determ nation of the case; and pendi ng
the filing of the answer to such information or
conplaint nay, at any time, upon proper notice,
make such temporary restraining order or

14



prohibition as is just. \Wenever it appears to the
court that the ends of justice require that other
persons be made parties to the action or proceeding
the court may cause themto be nade parties in such
manner as it directs. The party commencing or
mai ntai ning the action or proceedi ng may denmand and
recover the cost of suit 1including reasonable
attorney fees . . . Copies of all pleadings filed
under this section shall be served on the
departnent of justice.

Stat. 8 133.16 (enphasis added).

(4) A cause of action arising under this chapter
does not accrue wuntil the discovery, by the
aggrieved person, of the facts constituting the
cause of action.

(5) Each civil action under this chapter and each
noti on or other proceeding in such acti on shall be
expedited in every way and shall be heard at the
earliest practicable date.

Stat. 8§ 133.18 (enphasis added).

| ndeed, the wunique nature of actions brought

Chapter 133 was recogni zed by the court:

The W sconsin Legislature determ ned that private,
civil antitrust suits are inportant nethods of
enforcing Chapter 133. To encourage private
enforcenent, the legislature built incentives into
the statute. These include tolling the statute of
[imtations under certain circunstances, allow ng
the costs of the suit, including reasonable
attorneys fees to prevailing plaintiffs, awarding
trebl e damages, and granting expedited treatnment to
civil antitrust actions in the court. Under this
legislative scheme, a private party “perforns the
of fice of private attorney general” when bringing a
civil antitrust action, and significantly
suppl enents the governnent’s limted resources for
enforcing antitrust |aw

Carl son & Eri ckson Builders, Inc. v. Lanpert Yards, |Inc.

Ws.

2d 650, 655, 529 N.W2d 905 (1995) (enphasis added).

15

under

190



This “private attorney general” rationale is simlar to
the rationale behind the public trust doctrine in Gllen, in
that both are brought by private plaintiffs as to benefit the
general public. Mre inportantly, |ike the public trust
statute, the antitrust laws specify injunctive relief as a
specific renedy to an antitrust violation. Section 133.16
provi des that “any circuit court nmay prevent or restrain, by
I njunction or otherw se, any violation of this chapter.” This
specific provision is clearly in conflict with the general
provi sion of 8§ 893.80(1).

In denying that 8§ 133.16 contained a specific statutory
schene, the circuit court in this case stated that the
statute, “provides very basic information relating to the
pl eading practices for actions under Chapter 133. In
addition, it gives the court the authority to enjoin
violations of the chapter. So unlike in Oak Creek, 8§ 133.16
does not contain any specific time limts and it does not
contain any specific pr ocedur al requi renents t hat
substantially differ from general rules of pleading and
practice.” (Enmphasis added) (R 35, PP.7-8).

Here, the circuit court ignored the court’s conclusionin
Gllen that, by giving the court the ability to enjoin
violations, the |l egislature was enacting a specific statutory

schenme, one which provides injunctive relief as a specific
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enforcenent renedy. The statute at issue in Gllen did not
provide specific tinme limts or specific procedural
requi renents either, just that violations “may be prohibited
by injunction.” § 30.294.

Mor eover, Chapter 133 is nore specific than the specific
statutory schenme found in Gllen. Inits decision below the
Court of Appeal s pointed out that although the Gllen statute
merely “consists of a single, vague sentence nentioning
‘“injunction” and ‘legal action” and providing no further
enf orcenment nechani sm procedural guidance, or deadlines,” a
specific statutory schene existed in Gllen. 2010 W App 76
1 18, 325 Ws. 2d 423, 785 N.W2d 645. Thus, the appellate
court correctly ruled that Chapter 133, which contains far
nmore specific provisions than 8 30.294, is a specific
statutory schene. Id. In fact, the statutory schene in

Chapter 133 is nore |like 8§ 32.05(11) in Nesbitt Farnms in that

both statutory schenes specify nore procedural options and
gui dance than the statutory schene in Gllen did.
Therefore, the court should find that Chapter 133

satisfies the first factor of the Town of Burke test because

Chapter 133 consists of a specific statutory schene.
B. Enforcement of § 893.80(1) would hinder the
legislative preference for a prompt resolution of
antitrust claims.

Chapter 133 contains several provisions that establish a

| egi sl ative preference for the pronpt resolution of antitrust
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clainms, and the enforcenent of § 893.80(1) would hinder that
| egi sl ative preference.

The pronpt resol ution of antitrust clainms can be found in
the plain neaning of Chapter 133. Chapter 133 requires that
every civil action, notion, or other proceeding “shall be
expedited in every way and shall be heard at the earliest
practicable date.” Ws. Stat. 8§ 133.18(5) (enphasis added).
Al t hough not requiring a specific deadline, 8§ 133.16 states
that the “court shall proceed, as soon as may be in accordance
with its rules, to the hearing and determ nation of the case.”
(Enphasis added). Section 133.16 also adds that the court
may, “pending the filing of the answer . . . at any time, upon
proper notice, make such temporary restraining order or
prohibition as is just.” (Enphasis added).

Chapter 133's provisions for pronpt resolution are
simlar to provisions in other excepted statutes requiring
pronpt resolution. For exanple, the “as soon as practicable
and without delay” |anguage from Ws. Stat. 8 19.35(4) in

Auchi nl eck i ndi cated a | egi sl ative preference for the public’'s

pronpt access to public records -- access that would be
stalled by § 893.80(1)’'s 120-day tinme delay. 200 Ws. 2d at
592, 595. Because 8 893.80(1)'s time delay frustrated the

| egi sl ati ve purpose of granting pronpt access to open records,

18



t he Auchi nl eck court nade an exception to 8§ 893.80(1). Id. at

595, 597.

Here, the Court of Appeals was correct in creating an
exception to 8 893.80(1). The plain | anguage al one of Chapter
133 indicates a legislative preference for the pronpt
resol ution of clains. The | anguage that the “court shall
proceed, as soon as nmay be in accordance with its rules” and
t hat proceedi ngs “shall be expedited in every way and shall be
heard at the earliest practicable date” is stronger than

Auchi nl eck’s | anguage “as soon as practicable and w thout

del ay.” |Indeed, Chapter 133 uses “shall” and tw ce recomends
pronpt resolution, as the Court of Appeals noted. 325 Ws. 2d
423, 1 20.

In addition to hindering Chapter 133's provisions for
prompt resolution, 8 893.80(1)'s notice requirenents nmay
hi nder other | egislative purposes of Chapter 133. The court

in Nesbitt Farnms stated that the “inquiry is to determ ne

whet her sonme legislative goal, be it pronpt resolution or
anot her purpose, will be thwarted by requiring conpliance with
§ 893.80(1) as a precondition to conmencing an action under
the statute.” 265 Ws. 2d 422, T 13.

The | egi sl ative goal of private enforcenent of antitrust
laws would be hindered by 8 893.80(1)’s application. The

United States Supreme Court has recognized that there is a
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“longstanding policy of vigorously encouraging private

enforcenent of the antitrust |aws.” Illinois Brick Co. V.

I[Ilinois, 431 US. 720, 745, 97 S. . 2061 (1979). 1In
W sconsin, along with providing for injunctive relief, Chapter
133, as noted in 8 133.18(5), grants expedited treatnent of
civil antitrust actions in the court to further encourage
private enforcenment of the | aw

This provision would clearly be frustrated by the
requirenents of § 893.80(1)(b). Plaintiffs injured by any
unfair and discrimnatory business practices enployed by a
muni cipality are entitled to pronpt treatnent and decl aratory
relief. Forcing themto file a notice of claim and then wait
120 days or wuntil the claim is disallowed, underm nes
plaintiffs’ statutory right toimediate injunctive relief and
expedited treatnent, and woul d discourage private antitrust
enf orcenment .

The circuit court’s focus on the six-year statute of
l[imtation for antitrust violations is msplaced. The nere
fact that there is a six-year statute of Ilimtation on
antitrust actions does not justify forcing an injured party to
delay for nmonths the filing of a claim for which they are
entitled to imediate statutory relief.

As a result, Chapter 133 not only provides for and

i ndi cates the pronpt resolution of clains, but also it intends
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for the private enforcenent of antitrust |aws. Because the
enforcement of 8§ 893.80(1) hinders these legislative
preferences and goals, the court should find that the second

Town of Burke factor is net.

C. No legislative purpose is advanced by the
application of the notice of claim statute.

Applying 8 893.80(1) in this Chapter 133 antitrust claim
does not advance a | egislative purpose.

The purpose of § 893.80(1)(b) is “to provide the
governnental subdivision an opportunity to conprom se and
settle a claimw thout costly and tinme-consumng litigation.”

City of Racine v. Waste Facility Siting Bd., 216 Ws. 2d 616,

622, 575 N.W2d 712 (1998). Indeed, the court in Gllen found
it inportant that “[t]he record in this case shows that the
reason the plaintiffs did not imediately file an action
against the Gty of Neenah and Mnergy is because they
attenpted to resol ve the i ssue through ot her neans.” 219 Ws.
2d 806, T 38.

Here, the Laddusires, owners of E-Z Roll Of, LLC net
wWith a representative from Oneida County to plead their case
and to negotiate a conprom se, in order that litigation would
not be needed. They also attenpted to resolve the issue
t hrough using other landfills. Oneida County refused to deal
with the Laddusires. E-Z Roll Of, and others injured by anti -

conpetitive conduct, should not be punished for attenpting to
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resolve i ssues with the nunicipalities beforeresortingtothe
judicial system

In addition, it is recognized that unlike a tort claim
for damages, a nunicipality has control over whether a suit

will be filed based on its actions. Auchinl eck, 200 Ws. 2d at

596. The decision in Auchinleck was based in part upon the
fact that when there is an allegation of violation of an open
neetings or open records law, the governnent is in tota
control of the facts and, therefore, the policies which
underlie 8§ 893. 80 woul d not be furthered by the requirenent of
filing a claimprior to bringing suit.

In this case, Oneida County was in total control of the
facts that conprised E-Z Roll Of’'s claim Onei da County
entered into the contract with Waste Managenent, and was awar e
of all its terns. There was little need for intensive
i nvestigation into the contract or its provisions.

The court should not apply 8 893.80(1) to bar E-Z Rol
O f’s claimbecause the | egi sl ative purpose of § 893.80(1) was
net: the governnment was given the opportunity to settle and
avoid costly litigation. Oneida County sinply refused to
negotiate wwth E-Z Roll Of. Further, because Oneida County
had control over the facts of E-Z Roll Of’'s claim Oneida
County had notice of what E-Z Roll Of’'s claimwould likely

i ncl ude.
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In conclusion, because E-Z Roll Of’s Chapter 133
antitrust claim satisfies all three factors of the Town of
Burke test, the court should create an exception to 8§
893.80(1) for Chapter 133 actions brought by citizens agai nst
a municipality to enforce Wsconsin's antitrust |aws.

II. THE NOTICE OF CLAIM WAS TIMELY AND THEREFORE
DISMISSAL WAS INAPPROPRIATE.

Even if the court does not find a Chapter 133 exception
to § 893.80(1), the notice of claimwas still tinely. First,
Onei da County had actual notice of the claim Second, because
Oneida County’'s illegal and anti-conpetitive conduct was
continuing, the notice of injury and notice of claimin this
case were tinely.

I n Septenber 2005, notice of injury and notice of claim
were served on Oneida County. The notice of injury conplies
with § 893.80(1)(a) which provides that “within 120 days after
the happening which gives rise to a claim notice of
circunstances of the «claim nust be served upon the
governnmental entity.”

The purpose of such notice is to afford governnenta
authorities an opportunity to pronptly investigate the claim
The notice was in witing. It was signed by the parties’
attorney. It was proper in form and substance.

Li kew se, the claimfor danmages filed in Septenber 2005

was proper in form and substance. The claim contained the
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address and the clainant and the item zed statenent of the
relief sought. As required, it specified a specific dollar

anmount . Gutter v. Seamandel, 103 Ws. 2d 1, 308 N W2d 403

(1981). The claimwas filed with the Cerk of Oneida County.

III. THE COUNTY OF ONEIDA HAD ACTUAL NOTICE OF THE CLAIM
AND ANY DELAY OR FAILURE TO GIVE NOTICE DID NOT
PREJUDICE IT.

The Order dismissing the conplaint should be reversed
because the Oneida County had actual notice of the claim and
Onei da County was not prejudiced by any delay or failure to
gi ve notice.

In February 2004, when Todd and Paula Laddusire
i nadvertently first |l earned that Oneida County had granted a
favorabl e rate of $5.25 per ton to Waste Managenent, while the
Laddusires were paying a rate between eight and ten tinmes that
anount, they inmediately took action. The Laddusires
schedul ed a neeting with Oneida County and advised its Solid
Waste Director that they could no |onger continue business
wi th Onei da County unl ess they were given a favorable rate for
haul i ng. When their suggestion was rejected, Ms. Laddusire
cont act ed nunerous federal agencies, one of which gave actua
notice to Oneida County. M. Sexton answered Ms. Laddusire’s
conplaint to the Wsconsin Departnment of Agriculture, Trade
and Consuner Protection in detail and with the response that
Onei da County had done nothing illegal and would continue to

charge E-Z Roll Of rates far in excess of those that it
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charged to Waste Managenent. It is clear that Oneida County
had not only know edge about the events for which it is |liable
but also the identity and type of damage which E-Z Roll Of
suf fered.

The letters and conplaints drafted by Paula Laddusire
provided “witten notice” of the circunstances of the claim
They al so afforded the county the opportunity to investigate
and eval uate the potential claim In addition, the conplaint
to the departnent is not deficient as a notice of injury by
its failure to item ze the dollar anmount of the Plaintiff’s
| oss because such is not required in a notice of injury.

Manni no v. Davenport, 94 Ws. 2d 602, 299 N.W2d 823 (1981).

Finally, any delay or failure to give notice did not
prej udi ce Oneida County. Oneida County was made aware of the
damage caused by its illegal contract, and had ei ght years to
renmedy that damage. I nstead, Oneida County maintained its
conduct did not violate the law, and made no attenpts to
i nvestigate, mtigate, or provide a renedy for those damaged
by its anti-conpetitive practices.

IV. THE CONTINUING VIOLATION DOCTRINE APPLIES.

The circuit court found that the happening of the event
whi ch gave rise to E-Z Roll Of’s claimis the signing of the
2003 agreenent, and that no notice of claimwas given within
120 days of the agreenent. This decision ignores the nature

of antitrust actions.
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The continuing violation doctrine is a federal doctrine;
however, Chapter 133 is drawn “largely fromfederal antitrust

|aw.” | ndependent M1k Producers Co-op v. Stoffel, 102 Ws.

2d 1, 6, 298 NwW2d 102 (Ct. App. 1980). Indeed, Wsconsin
courts follow federal case law in interpreting Chapter 133's
prohibition of “conspiracies in restraint of trade or
commerce” and “look to the federal courts for guidance” on
applying state antitrust law to intrastate cormerce. 1d. at
6- 7.

The continuing violation doctrine was set out in Zenith

Radi o Corp. v. Hazeltine Research, Inc., 401 U. S. 321, 339, 91

S. . 795 (1971), where the United States Suprene Court
concluded that “each tinme a plaintiff is injured by an act of
t he defendants, a cause of action accrues to himto recover
t he danages cause by that act.” Therefore, “if the plaintiff
feels the adverse inpact of an antitrust conspiracy on a
certain date, a cause of action imediately accrues to him”
Id. at 340. This act nust be new and independent, and mnust

inflict new damages. DXS, Inc. v. Sienens Med. Sys., Inc.

100 F. 3d 462, 467-68 (6th Cr. 1996).

Federal and state cases have adopted the continuing
violation doctrine in applying limtation of action statutes
in other cases of statutory violations. For instance, in

Barry v Maple Bluff Country GQub, Inc., 221 Ws. 2d 707, 586

N.w2d 18 (C. App. 1998), the plaintiff brought claimthat
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she was the victimof discrimnmnation because she, as a woman,
was not allowed to play golf at certain times at her club and
was, therefore, deprived of access to business and networki ng
opportunities. The country club clained that the statute of
limtations barred the claim The Court of Appeals found the
county club’s violations to be continuous and found it no
def ense that the di scrimnatory conduct had been “goi ng on for
along tinme.” 1d. at 729.

In Segall v. Hurwitz, 114 Ws. 2d 471, 339 N.W2d 333

(Ct. App. 1983), the Court of Appeals affirnmed the di sm ssal
of an antitrust action as barred by the statute of
limtations. The appellate court found that a cause of action
for continuing antitrust violations accrues when t he busi ness
is imrediately and permanently destroyed. In Segall, the
plaintiff brought a state antitrust claimfor damages caused
by an unl awful conspiracy in restraint of trade under Chapter
133. The appellate court found that the two-year statute of
limtations expired because the injury occurred and the claim
accrued no | ater than when the conspiracy forced the plaintiff
out of business.
In this case, E-Z Roll Of continued to operate unti

May 2008. In the preceding five years, it struggled to
mai ntain its business in the face of the continuing conspiracy
and overt acts of Oneida County and Waste Managenent. E-Z

Roll Of was adversely inpacted every tine it was forced to
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pay up to ten tinmes as nmuch as their conpetitor. E-Z Roll Of
was adversely inpacted when the County refused to mtigate or
remedy the danages caused by its illegal policies. And E-Z
Roll Of was adversely inpacted when the conspiracy finally
forced it out of business. The notice of injury would have
been tinely at any tinme during that period.

Therefore, the court should followthe federal courts in
gui dance and apply the continuing violation doctrine and find
that the notice of injury and notice of claimin this case
were tinely because of Oneida County’s continuing illegal and
anti-conpetitive conduct.

CONCLUSION

For the reasons set forth above, E-Z Roll Of, LLC
requests that the Order of the circuit court granting Oneida
County’s Motion for Summary Judgnent be reversed.

Respectful ly subm tted,

Janes B. Connel
State Bar |D#1015474
Attorneys for Appell ant
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(715) 842- 2291
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ARGUMENT

l. E-Z Roll Off’s Failure to Sue for
Injunctive Relief Under Wis. Stat.
8133.16 Precludes Consideration of
Whether Wis. Stat. 8893.80(1) Applies
to Such Claims

Summary: E-Z Roll Off cannot allege a claim
for injunctive relief under Wis. Stat. §133.16 for the
first time on appeal for purposes of arguing
exemption from the notice requirements of Wis. Stat.
§893.80(1).

E-Z Roll Off (“E-Z”) acknowledges that claims
under statutes containing specific provisions for
injunctive relief have been held to be exempt from the
notice provisions of Wis. Stat. §8893.80(1). See, e.g.
Gillen v. City of Neenah, 219 Wis. 2d 806, 580 N.W.2d
628 (1998) (public trust cases involving statutes
providing for injunctions held exempt).

In fact, E-Z has until their response brief before
this court steadfastly denied making a claim for

injunctive relief. Rather, E-Z brought a civil action



for money damages under § 133.181: E-Z demanded

the following relief:

A For an Order declaring the Agreement
described in paragraphs 3, 4 and 8 an
illegal restraint of trade under Wis. Stat.
§ 133.03(2);

B. For an award of compensatory damages
for past and future loss of profits;

C. For an award of treble damages pursuant
to Wis. Stat. § 133.18;

! Wis. Stat. § 133.18 provides in relevant part:

(1) (@) Except as provided under par. (b), any person injured, directly or
indirectly, by reason of anything prohibited by this chapter may sue therefor and
shall recover threefold the damages sustained by the person and the cost of the
suit, including reasonable attorney fees. Any recovery of treble damages shall,
after trebling, be reduced by any payments actually recovered under s. 133.14
for the same injury.

2 A civil action for damages or recovery of payments under this chapter
is barred unless commenced within 6 years after the cause of action accrued.
When, in a civil class action, a class or subclass is decertified or a class or
subclass certification is denied, the statute of limitations provided in this section
is tolled as to those persons alleged to be members of the class or subclass for
the period from the filing of the complaint first alleging the class or subclass
until the decertification or denial.

3) Whenever any civil or criminal action or proceeding is instituted by the
state under this chapter, the running of the statute of limitations in respect of
every other right of action based in whole or in part on any matter complained of
in the state’s action or proceeding shall be suspended during the pendency
thereof and for one year thereafter. The pendency of any such action or
proceeding instituted by the state shall not be grounds for staying any other
action or discovery in such other action.

4) A cause of action arising under this chapter does not accrue until the
discovery, by the aggrieved person, of the facts constituting the cause of action.
(5) Each civil action under this chapter and each motion or other

proceeding in such action shall be expedited in every way and shall be heard at
the earliest practicable date.

(6) In a civil action against a person or entity specified in s. 893.80, the
amount recovered may not exceed the amount specified in s. 893.80(3).



D. For an award of the costs and
disbursements of this action and
reasonable attorneys fees pursuant to
Wis. Stat. §133.18;

E. For such other and further relief as the
court may deem just and equitable.

(R.I., p. 3).

E-Z expressly stated that E-Z had not sought
injunctive relief in this action in its brief submitted to
the Court of Appeals. (See E-Z Ct. App. Brief, p. 13).
E-Z criticized the district court’s interpretation of the
law as applicable to injunctions, and then
acknowledged that “there was no application for
injunction in this case . . .” (See E-Z Ct. App. Brief,
p. 13)(emphasis supplied).

E-Z's reliance on Gillen is misplaced. In Gillen,
this Court held that the test for determining whether
the enforcement procedures provided in Wis. Stat.
§30.294 were inconsistent with Wis. Stat.
§ 893.80(1)(b) was whether Wis. Stat. 8§ 30.294

contained specific procedures that were inconsistent



with the delay that would be caused should plaintiffs
be required to comply with the general notice
requirements of Wis. Stat. § 893.80(1)(b), observing:
"Where general and specific statutory provisions are
in conflict, the specific provisions take precedence.”
Gillen, 219 Wis. 2d 806, 129.

The availability of “immediate injunctive relief”
as a remedy under Wis. Stat. §30.294 was the
determining factor in this Court’s holding such claims
to be exempt from notice requirements:

Wisconsin Stat. 8 30.294 expressly allows a
plaintiff to seek immediate injunctive relief to
prevent injury. The enforcement procedures
provided in § 30.294, are inconsistent with Wis.
Stat. § 893.80(1)(b), which requires a plaintiff to
provide a governmental body with a notice of
claim, and to wait 120 days or until the claim is
disallowed before filing an action. Therefore, the
general application of § 893.80(1)(b) in this case
frustrates the plaintiffs' specific right to
injunctive relief under § 30.294.

Gillen, 219 Wis. 2d 806, 129.
Gillen does not apply in this case because E-Z

sued under Wis. Stat. §133.18, which does not



provide for injunctive relief. In an effort to salvage
its argument, E-Z claims, for the first time, that E-Z
asked for injunctive relief at the district court level,
and analyzes its right to an exemption as if a claim
under Wis. Stat. § 133.16 had been pled. (Response
Brief, pp. 13-23).

This is a mischaracterization of the record. The
circuit court actually rejected E-Z's attempt to
characterize its action to include a claim for
injunctive relief just before judgment was entered.
When E-Z made the eleventh hour claim that
injunctive relief was being sought, the circuit court
stated: “l didn’t read your complaint as asking for
injunctive relief, but perhaps | missed that.” (R:16, p.
39). Counsel for E-Z conceded this point: “Well,
maybe it would be better stated as to — as declaratory
relief . . . * Counsel for Oneida County then

paraphrased E-Z's wherefore clause for the court.



(R:16, p. 39-40). The court responded: "No specific
request for injunctive or declaratory relief.” (sic)

(R:16, p. 40). The court then stated:

So it is your position, Mr. Connell, that
paragraph A under the wherefore clause where it
says, quote, “[flor an Order declaring the
Agreement described in paragraphs 3, 4 and 8 an
illegal restraint of trade under Section 133” is a
request for injunctive relief?

(R:16, p. 40). Counsel for E-Z again conceded that
declaratory and not injunctive relief was the remedy
E-Z sought: “Well, | guess if the court declares the
contract null and void, we'll be happy . .. * (R:16, p.
40).

In short, E-Z not only failed to allege a claim
for injunctive relief under Wis. Stat. § 133.16 in its
complaint; E-Z admitted as much before the circuit
court. E-Z cannot now reverse course. "It is the often
repeated rule in this State that issues not raised or
considered in the trial court will not be considered for

the first time on appeal.” In Re Estate of Wolf, 2009



WI App 183, 12, 777 N.W.2d 119 (quoted source
omitted).

E-Z does not argue that the claim it actually
made - its claim under Wis. Stat. §133.18 for
monetary damages - should be exempt from the
notice provisions of Wis. Stat. § 893.80(1). Instead,
both E-Z and the Court of Appeals applied the three
factor test to the whole of Chapter 133 as if
invocation of a right to money damages under Wis.
Stat. § 133.18 automatically implied that all forms of
relief under Chapter 133 were implicated.

This argument fails to account for the fact that
the statutory subsections provide for separate types
of remedies and identify distinct procedures under
which to obtain those remedies. This argument also
fails to account for the fact that Wis. Stat. § 893.80(1)
and Wis. Stat. § 133.18 are not inconsistent on their

face. Rather than specifying inconsistent procedures,



the legislature chose to apply Wis. Stat. § 893.80 to
claims brought wunder Wis. Stat. §133.18 for
monetary damages by expressly reincorporating Wis.
Stat. § 893.80 by reference in Wis. Stat. § 133.18(6).

Wis. Stat. § 133.18(6) provides:

(6) In a civil action against a person or entity
specified in s. 893.80, the amount recovered may
not exceed the amount specified in s. 893.80(3).

The fact that the legislature chose to apply the
Wis. Stat. §893.80(3) damage cap to Wis. Stat.
§ 133.18 claims but did not expressly exempt these
claims from Wis. Stat. § 893.80(1) alone dictates the
conclusion that the legislature intended Wis. Stat.
§ 893.80(1) to apply. Perra v. Menomonee Mut. Ins.
Co., 2000 WI App 215, § 12, 239 Wis. 2d 26, 619
N.w.2d 123 ("[T]he enumeration of specific
alternatives in a statute is evidence of legislative
intent that any alternative not specifically

enumerated is to be excluded.")



Courts have clearly distinguished the way in
which Wis. Stat. §893.80(1) applies to claims
allowing for differing remedies. Requests for
declaratory judgment are subject to Wis. Stat.
§ 893.80(1). Ecker Bros. v. Calumet County, 2009 WI
App 112, T 5, 321 Wis. 2d 51, 772 N.W. 2d 240.
Requests for money damages are also subject to Wis.
Stat. §893.80(1). DNR v. City of Waukesha,
184 Wis. 2d 178, 515 N.W. 2d 888 (1994). In drafting
Chapter 133, the legislature carefully distinguished
the remedy of injunctive relief from the remedy for
monetary damages by creating different and distinct
subsections defining different procedures for
pursuing these remedies.

The remedy E-Z elected to pursue explicitly
incorporates the provisions of Wis. Stat. §893.80
without exception. E-Z cannot be allowed to avoid

this evidence of the legislative intent that all of the



provisions of Wis. Stat. § 893.80 apply to E-Z's claim
for monetary damages by recasting its complaint as
containing a claim it never made.
Il. Oneida County Had No Actual
Notice of The Claimant and
Claim and Has Failed To Offer
Proof That Oneida County Was

Not Prejudiced Because It Had
No Actual Notice of The Claim

Summary: Oneida County had no actual
notice of the claimant and claim and failed to offer
proof that Oneida County was not prejudiced because
it had no actual notice of the claim.

It is the plaintiff's burden to prove both actual
notice and lack of prejudice. Vanstone v. Town of
Delafield, 191 Wis. 2d 586, 597, 530 N.W. 2d 16 (Ct.
App. 1995). As for actual notice, despite E-Z's
arguments, this Court in Markweise v. City of
Milwaukee, 205 Wis. 2d 207, 556 N.W. 2d 326 (Ct.
App. 1996) stated that “actual notice” requires that a
government entity not only have knowledge of that

event for which it may be liable, but also the identity
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and type of damage alleged to have been suffered by
a potential claimant.

To fall under the actual notice exception, the
claimant must also meet the requirements in Wis.
Stat. § 893.80(1)(b) in that the claim (1) identified the
claimant's address, (2) itemized the relief sought, (3)
been submitted to the proper County representative,
and (4) been disallowed by the County. Waukesha,
184 Wis. 2d at 197-98.

The circuit court properly determined that
meetings involving threats by the Laddusires to
terminate business with Oneida County did not
constitute actual notice. (See Response Brief, p. 24).
Nor did the complaints filed with the Department of
Agriculture, Trade and Consumer Protection and the
Oneida County District Attorney’s office give notice of
the fact that the Laddusire’s intended to make a

damage claim against the County. It is undisputed
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that these complaints were made to entities other
than “proper County representative[s]” and did not
constitute relief sought directly against the County.
While Sexton received a copy of the DATCP
complaint, Sexton was the Oneida County Solid
Waste Director, not the County Clerk, and neither
the DATCP complaint nor complaints to the District
Attorney were given credence sufficient to alert
Sexton to notify the County Board of a possible claim.

The circuit court correctly found that E-Z had
failed to offer evidence indicating lack of prejudice.
E-Z argued, without citation to evidence, that “any
delay or failure to give notice did not prejudice
Oneida County” and that “[it] is clear . . . that Oneida
County maintained that its conduct did not violate
the law . . .” (R:17, p. 15). The court correctly noted:
“That argument would apply in any case where

compliance with notice of claims was at issue. If the

12



case is being litigated, the defendant is most likely
not taking action to remedy its original conduct.
Without more support | don’'t think the Plaintiff has
satisfied its burden of proving lack of prejudice.”
(R:17, pp. 15-16).

The court rightly held E-Z to its obligation to
come forward with some evidence indicating that the
County’s ability to budget for the settlement of a
lawsuit was unimpaired. E-Z had offered only
argument, not evidence, and effectively asked that
lack of prejudice be assumed.

I11.  The Continuing Violation Doctrine Is

Not Applicable To Bar § 893.80(1)
Notice Requirements

Summary: There is no support in Zenith Radio
Corporation v. Hazeltine Research, Inc., that the
continuing violation doctrine tolls any limitation
period to that of the specific dissolution of a business
and, therefore, bars application of § 893.80 notice
requirements.

Zenith was brought under a federal anti-trust

law, and the decision is very clear and limited in its
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holding. As noted by the court in Segall v. Hurwitz,
“Federal law will be applied to determine when a
claim accrues under federal antitrust statutes.” 114
Wis. 2d 471, 483, 339 N.W. 2d 333 (Ct. App. 1983).
E-Z's claim arises under a state anti-trust statute,
and EZ can cite no authority applying the continuing
violations theory to Wis. Stat. § 893.80(1) under state
law.

CONCLUSION

Based upon the foregoing arguments and
authorities, it is respectfully requested that this
Court reverse the Court of Appeals’ decision in this
case and affirm the decision of the Oneida County
Circuit Court granting Summary Judgment to the

Defendant-respondent-petitioner.
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