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ISSUES PRESENTED 

 

1. Whether the behavioral disturbances associated with 

Helen E.F.’s Alzheimer’s dementia constitutes a mental 

illness within the meaning of Wis. Stat. § 51.01 (13) (b). 

The circuit court answered yes. 

The court of appeals determined as a matter of law that 

Alzheimer’s dementia is not a mental illness for 

purposes of involuntary commitment. 

2. Whether the administration of psychotropic medication 

designed to improve and control the behavioral 

disturbances associated with Helen E.F.’s Alzheimer’s 

dementia constitutes treatment within the meaning of 

Wis. Stat. § 51.01 (17).  

The circuit court answered yes. 

The court of appeals determined as a matter of law that 

Alzheimer’s dementia is not treatable under an 

involuntary commitment. 
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POSITION ON ORAL ARGUMENT AND PUBLICATION 

 

 Petitioner-Respondent-Petitioner anticipates that 

oral argument would be helpful in shedding further 

clarification on the issues presented in this review.  

Issues concerning the treatment of an individual with 

Alzheimer’s dementia under the involuntary commitment 

statute have not been addressed by the Supreme Court 

and are deserving of discussion outside the written 

briefs.  Publication of the decision of the Supreme Court 

would serve to clarify the involuntary commitment 

statutes as they relate to individuals with dementia, 

particularly where no other avenue of treatment for 

these individuals is available or feasible. 
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STATEMENT OF THE CASE 

 This is a case brought by the filing of a petition for 

examination under Wisconsin Statutes (Section) 51.20 

(1) (a) for the involuntary commitment of Helen E.F., an 

85 year old nursing home resident suffering from 

Alzheimer’s dementia with behavioral disturbance, 

causing her to physically strike out at caregivers and 

refusing to cooperate with required cares at the nursing 

home.  After reviewing the petition, the circuit court 

judge issued an order detaining Helen E.F. at the 

Behavioral Health Unit at St. Agnes Hospital, an 

inpatient psychiatric facility, pending the preliminary 

hearing.   

A circuit court commissioner determined at the 

preliminary hearing that there was probable cause to 

believe that Helen E.F. met the criteria for involuntary 

commitment and further determined that the Behavioral 

Health Unit, a locked psychiatric facility, was the least 

restrictive level of treatment consistent with her needs, 
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and ordered that she continue to be detained at the 

facility pending the final hearing.   

At the final hearing the circuit court found by 

clear, satisfactory and convincing evidence that Helen 

E.F. met the statutory standards for involuntary 

commitment, ordered her commitment for a period of six 

months, found that the least restrictive level of treatment 

consistent with her needs was an inpatient psychiatric 

unit, and designated the Behavioral Health Unit at St. 

Agnes Hospital as the facility to receive her into the 

system.  The court based its decision on the 

uncontroverted testimony of psychiatrist Robert Rawski, 

M.D., which the court found to be extremely compelling 

and persuasive.  A copy of the court’s decision is 

included in the Appendix to this memorandum. 

Helen E.F. appealed the order of the circuit court 

to the Court of Appeals of Wisconsin, District 2.  The 

Court of Appeals reversed the order of the circuit court, 

holding as a matter of law that Alzheimers dementia is 

not a treatable mental illness for purposes of involuntary 

commitment.  The Wisconsin Supreme Court granted 
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Fond du Lac County’s petition for a review of the 

decision of the Court of Appeals.   

 

STATEMENT OF FACTS 

 

Dr. Robert Rawski is a psychiatrist who was 

appointed by the circuit court to evaluate the mental 

condition of Helen E.F.  (8)  He filed a five page written 

report with the Court (10).  The report was received into 

evidence at the final hearing before the circuit court.  

(16:4)  Dr. Rawski also testified at the hearing.  (16:4)   

Helen E.F. resided in a nursing home for six years 

prior to the bringing of the petition in this matter.  (16:6)  

She has progressive dementia, exhibiting memory 

impairment, forgetfulness, inability to learn new 

information, and capable of very limited verbal 

communication.  (16:6)  Cognitively, her condition is 

considered to be a progressive mental defect that is not 

treatable.  (16:7)   

Dementia, especially Alzheimer’s, can involve 

behavioral disturbances.  (16:6)  These disturbances 
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can include poor judgment, aggression toward others, 

and periods of agitation.  (16:6)  The behavioral 

disturbances are often accelerated by confusion.  (16:6)  

Patients can become anxious and depressed.  (16:6)  

They oftentimes have disturbed sleep which can 

increase the behavioral disturbance.  (16:6)  They can 

also become paranoid and hallucinate.  (16:6)  Any 

medical conditions can exacerbate the behavioral 

disturbances.  (16:6)  Helen E.F. suffered from at least 

two episodes of urinary tract infection, one of which 

preceded her hospitalization and a second one which 

was discovered while she was inpatient.  (16:6-7)   

Dr. Rawski testified that the behavioral 

disturbances are considered to be a substantial disorder 

of thought, mood or perception that grossly impair Helen 

E.F’s judgment, behavior, capacity to recognize reality, 

and the ability to meet the ordinary demands of life.  

(16:7)  That meets the statutory definition for mental 

illness for purposes of involuntary commitment.   

Helen E.F. is a substantial danger to herself and 

others as a result of her behavioral disturbances.  (16:9)  
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Helen E.F. represented a risk of harm to others due to 

impulsive combativeness toward the treatment staff, 

primarily individuals who are in harm’s way.  (16:9,10)  

These episodes primarily occur when caregivers are 

assisting her to get to the bathroom or to clean her as 

she is unable to manage those cares on her own.  (11:2)  

Dr. Rawski testified that her urinary tract infections are 

likely the result of her inability to properly clean herself 

and care for her daily needs, and staff are having 

difficulty in caring for her daily needs, including hygiene, 

as they run the risk of being assaulted by her, as they 

have on a few occasions, both at the nursing home and 

on an inpatient basis.  (16:10)   

Dr. Rawski’s report states that Helen’s acute risk 

of harm to herself and others remains a daily concern 

given the need for treatment staff to assist her with daily 

cares in order to reduce the potential for morbidity and 

mortality associated with medical illnesses and 

infection.  (11:4)  When staff are required to assist her 

with getting up and going to the bathroom or cleaning 

her up or getting her dressed for the day or simply 



8 

 

bathing or administering medications, Helen E.F. has 

struck out at them.  (16:10)  She has scratched one 

caregiver, struck another nurse in the chest, another 

one in the head, and also has been grabbing at peers as 

they walk by.  (16:10)  She has a tendency to grab out 

and reach at others which, both in an inpatient setting 

and in a nursing home, raises the risk of aggression 

toward her.  (16:10)   

Helen E.F’s agitation and aggressive and 

assaultive behavior was impacting the ability of 

caregivers to properly give her the care she needs.  

(16:10,11)  Dr. Rawski testified that her behavioral 

disturbances certainly raises the risk of aggression 

towards staff, and her not being able to cooperate with 

those cares reduces the likelihood that they will be able 

to accomplish them in a safe and appropriate manner.  

(16:11) 

Dr. Rawski testified that Helen E.F. is a proper 

subject for treatment for her mental illness.  (16:7)  His 

written report stated that her treatable symptoms of 

dementia include behavioral disturbance characterized 
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by irritability, mood lability, hostility, impulsive episodes 

of agitation, and physical combativeness.  (11:4)  Dr. 

Rawski testified that her treatment consists of using 

medications commonly prescribed for symptoms of 

psychosis, mood disturbances, impulsivity and 

aggression in a judicious fashion to result in 

improvement in impulsivity, agitation, and physical 

combativeness.  (16:7)  The least restrictive level of 

treatment consistent with Helen E.F.’s needs, at the 

time of the final hearing, was inpatient hospitalization on 

a psychiatric unit.  (16:7-8)   

The medication prescribed for Helen E.F. on the 

unit initially included Depakote, which is a mood 

stabilizer often used in individuals with dementia in 

reducing agitation and aggression.  (16:8)  Dr. Rawski 

testified, however, that Depakote alone has not been 

satisfactorily sufficient in controlling Helen E.F.’s periods 

of agitation and aggression.  (16:8)  He testified that, 

more recently, the psychotic medication, Seroquel, had 

been discontinued and replaced with a different 

antipsychotic medication, Risperdal, which was 
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prescribed at low doses consistent with Helen E.F.’s 

age and medical conditions.  (16:8)   

According to Dr. Rawski, the medications 

improved Helen E.F.’s condition, as evidenced by the 

removal of a one-to-one sitter that had been instituted 

due to increased combativeness.  (16:8)   

Dr. Rawski opined that Helen E.F. would continue 

to require medications to maintain control over her 

symptoms of behavioral disturbances associated with 

dementia so that she can be acutely stabilized and 

eventually transferred to outpatient status such as a 

nursing home.  (16:11)   

 

ARGUMENT 

I. The Behavioral Disturbances Associated With 

Helen E.F.’s Alzheimer’s Dementia Constitute A 

Mental Illness Within The Meaning Of Wis. Stat. § 

51.01 (13) (b), Based On The Record And the Clear, 

Compelling And Uncontroverted Medical Judgment 

Of Robert Rawski, M.D. 

 

Wis. Stat. Section 51.20 (1) (a) permits the 

involuntary commitment of individuals who are mentally 
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ill, a proper subject for treatment, and dangerous to 

themselves or others by criteria set forth in the statute.   

The interpretation of the meaning of a statute is a 

question of law.  But the application of a statute to the 

particular set of circumstances as to whether an 

individual is mentally ill is a medical judgment, a 

question of fact.  In re the Commitment of Dennis H. 255 

Wis. 2d 359, 375-376, 647 N.W.2d 851 (2002); see also 

Humphrey v. Cady, 405 U.S. 504, 509, 92 S.Ct. 1048, 

31 L.Ed. 2d 394 (1972). 

Helen is mentally ill within the meaning of the 

involuntary commitment statutes.  Wis. Stat. Section 

51.01 (13) (b) defines mental illness, for purposes of 

involuntary commitment, as a substantial disorder of 

thought, mood, perception, orientation, or memory 

which grossly impairs judgment, behavior, capacity to 

recognize reality, or ability to meet the ordinary 

demands of life.   

Helen’s mental condition, as evidenced by her 

behavior and the medical judgment of Dr. Rawski, 
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clearly meets this standard.  Dr. Rawski expressly 

testified that, in Helen E.F.’s case, her dementia 

qualifies as a substantial disorder of thought, mood, and 

perception that grossly impairs her judgment, behavior, 

capacity to recognize reality and the ability to meet the 

ordinary demands of life.   

Helen’s disorders are clearly documented in the 

record.  She experienced repeated episodes of 

agitation, paranoia, and hostility that caused her to 

experience great mental anguish, and resulted in her 

impulsively striking out at and physically assaulting her 

caregivers when they attempted to dress, clean or toilet 

her.  This not only caused physical harm to her 

caregivers, but caused substantial harm to herself by 

interfering with their ability to provide necessary care.  

Due to the cognitive aspects of her dementia, Helen 

E.F. is unable to perform nearly all of the activities of 

daily living.  She is totally reliant on others to provide 

proper care to keep her healthy and safe.  Dr. Rawski 

opined that her urinary tract infections were caused by 

her inability to clean herself, and, very relevant to this 
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proceeding, her inability to cooperate with hygiene and 

toileting care.  He further opined in his report that her 

acute risk of harm to herself and others remains a daily 

concern given the need for treatment staff to assist her 

with daily cares in order to reduce the potential for 

morbidity and mortality associated with medical 

illnesses and infection.   

Helen’s disorders were not manifested in mere 

cognitive deficits commonly associated with dementia.  

There was something more going on than mere 

cognitive impairment.  Dr. Rawski labeled the disorder 

behavioral disturbances associated with the dementia, 

but whatever the label, the disorder meets all of the 

criteria of a mental illness for purposes of involuntary 

commitment.  Moreover, at the time Dr. Rawski 

examined Helen E.F., her mental condition and behavior 

was improving with the institution of the anti-

psychotic/mood stabilizer medication Risperdal.  This 

improvement is strong evidence of the existence of a 

treatable mental illness.  Not every individual with 

Alzheimer’s dementia experiences the mental 
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conditions and behaviors that were being exhibited by 

Helen E.F.  The mere existence of Alzheimer’s 

dementia in an individual should not forever disqualify 

him or her from involuntary commitment, when 

substantial attributes of the individual’s mental state and 

behavior clearly reveal the existence of a mental illness.   

The court of appeals erred in determining that it 

could decide the question of this case only as a 

question of law.  As previously cited in this 

memorandum, the Wisconsin Supreme Court has stated 

that the issue of whether an individual is mentally ill is a 

medical judgment.  In re the Commitment of Dennis H. 

255 Wis. 2d 359, 375-376, 647 N.W.2d 851 (2002); see 

also Humphrey v. Cady, 405 U.S. 504, 509, 92 S.Ct. 

1048, 31 L.Ed. 2d 394 (1972).  The court of appeals 

virtually ignored the uncontroverted testimony of Dr. 

Robert Rawski, who testified in clear and persuasive 

fashion that Helen E.F. has a mental illness for 

purposes of involuntary commitment as defined in the 

statute, and that she is a danger to herself and others as 

a result of her mental illness.   
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Not only did the court of appeals ignore Dr. 

Rawski’s medical judgment that Helen E.F. has a 

mental illness, but it impermissibly substituted instead 

liberal quotations from sources that were not contained 

in the trial record.  None of those sources were 

introduced as evidence in the trial court and none of 

them were subject to the scrutiny of examination, sworn 

testimony and cross examination.  The court of appeals 

acted as legislators rather than deciding the case based 

on the trial record. 

Holding, as a matter of law, that an individual with 

Alzheimer’s dementia does not have a mental illness for 

purposes of involuntary commitment is contrary to the 

legislative policy articulated in Wis. Stat. § 51.001, 

which states as follows: 

It is the policy of the state to assure the provision of  
a full range of treatment and rehabilitation services  
in the state for all mental disorders and developmental  
disabilities and for mental illness, alcoholism and  
other drug abuse.  There shall be a unified system of  
prevention of such conditions and provisions of  
services which will assure all people in need of care  
access to the least restrictive treatment alternative  
appropriate to their needs, and movement of through  
all treatment components to assure continuity of care,  
within the limits of available state and federal funds  
required to be appropriated to match state funds. 
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No legislative intent can be gleaned from the 

statutes that would support the court of appeal’s holding 

that individuals with Alzheimer’s dementia should not be 

assured the provision of a full range of treatment and 

rehabilitation services for mental disorders when 

needed merely because of their diagnosis of 

Alzheimer’s dementia.  On this issue, the court of 

appeals impermissibly substituted its own judgment for 

the judgment of the legislature. 

The court of appeals determination that 

Alzheimer’s dementia is a “degenerative brain disorder” 

and therefore not a mental illness misperceives the term 

“degenerative brain disorder” and where it stands in 

relation to Chapters 51 and 55.  The court of appeal’s 

conclusion is totally unnecessary, and is not supported 

by statutory authority or case law.   

Degenerative brain disorder is defined, identically, 

in Wis. Stat. §§ 51.01 (4r), 54.01 (6), and 55.01 (1v) as 

“the loss or dysfunction of brain cells to the extent that 

the individual is substantially impaired in his or her 

ability to provide adequately for his or her own care or 
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custody or to manage adequately his or her property or 

financial affairs.”  Degenerative brain disorder is one of 

four conditions, among other criteria, concerning an 

individual’s mental state that may qualify him or her for 

the appointment of a guardian and for protective 

placement.  It is not a term that is related to the criteria 

for involuntary commitment, and there is no exclusion in 

the statute that would remove an individual who has a 

degenerative brain disorder from consideration for 

involuntary commitment if the individual otherwise 

meets the commitment standards. 

Far more is transpiring with Helen E. F.’s mental 

condition than is contained in the definition of organic 

brain disorder.  Nowhere in the definition is there any 

reference to agitation, hostility, paranoia, depression, or 

physical aggression toward others.  Nor is there any 

mention of the inability to cooperate with care or custody 

when it is attempted to be provided.  Alzheimer’s 

dementia does not fit so neatly into any one of the 

categories or remedies the legislature created for the 

purpose of providing for appropriate care and treatment 
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commensurate with the individual’s needs.  Holding that 

Helen E.F. has an organic brain disorder and therefore 

does not qualify for the benefits of involuntary 

commitment ignores the reality of her condition as it 

exists in its entirety. 

Moreover, protective placement would not meet 

Helen E. F.’s treatment needs.  The main purpose of 

protective placement is to provide an individual with 

primary residential care and custody.  Wis. Stat. § 55.08 

(1).  Protective placement may be made to nursing 

homes, public medical institutions, centers for the 

developmentally disabled, foster care services or other 

home placements, or to other appropriate facilities, but 

may not be made to units for the acutely mentally ill.  

Wis. Stat. § 55.12 (2).  Helen E.F. resided in a nursing 

home for six years prior to the petition for examination 

that brought this proceeding.  Helen E.F. could not 

provide for her own needs due to her dementia.  But she 

was not in need of protective placement.  The record is 

uncontroverted that she had, in the medical judgment of 

Dr. Rawski, a mental illness that grossly interfered with 
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her ability to cooperate with nursing home care that was 

necessary to keep her healthy and safe.   

In order for Helen E.F. to be able to cooperate 

with, and benefit from, residential care, she required 

treatment on an inpatient psychiatric unit, where her 

treating psychiatrist could properly monitor her mental 

condition and properly administer and adjust, as 

needed, her psychotropic medication.  The record 

shows several changes in Helen E.F.’s medication were 

required to succeed in controlling her agitation.  This 

could only be safely accomplished on an inpatient unit 

through an involuntary commitment.   

The Wisconsin Statutes contemplate the same 

individual being subject to both involuntary commitment 

and protective placement.  Wis. Stat. § 55.12 (2) 

provides that an individual who is subject to an order for 

protective placement may be detained on an emergency 

detention under s. 51.15 or involuntarily committed 

under s. 51.20.  The court of appeals decision that 

Helen E.F. has a degenerative brain disorder and 

therefore cannot be a subject for involuntary 
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commitment not only flies in the face of reality, but is in 

direct conflict with this statute. 

II.  The Administration of Psychotropic Medication 

Designed To Improve And Control The Behavioral  

Disturbances Associated With Helen E.F.’s  

Alzheimer’s Dementia Constitutes Treatment 

Within The Meaning of Wis. Stat. § 51.07 (17). 

 

Helen is a proper subject for treatment for her 

mental illness because the treatment prescribed for her 

illness improved, controlled, and ameliorated the 

conditions of her illness.  Wis. Stat. 51.01 (17) defines 

treatment as those psychological, educational, social, 

chemical, medical, or somatic techniques designed to 

bring about rehabilitation of a mentally ill, alcoholic, drug 

dependent or developmentally disabled person.   

In the Matter of the Mental Condition of C.J., 120 

Wis. 2d 355, 354 N.W.2d 219 (Ct. App. 1984) held that 

the control and suppression of C.J.’s aggressive 

tendencies and compulsion to act on his delusions 

constitute rehabilitation for purposes of treatment for 

involuntary commitment.  That holding is directly on 

point with the facts in this matter. 
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CJ had cited In re Athans, 107 Wis. 2d 331, 320 

N.W.2d 30 (Ct. App. 1982), the case relied on by the 

court of appeals in this matter.  CJ argued that the 

Athans case must be construed to view control as a 

component of habilitation, not rehabilitation.  Id. at 359.  

The CJ court concluded that CJ defined habilitation too 

broadly and rehabilitation too narrowly.   

The court stated: 

Services which “assist an impaired person’s ability to live in 

the community” suggest that habilitation is more closely 

related to daily living needs and skills than to treatment of a 

particular disorder.  A practical definition of habilitation 

would include eating, dressing, hygiene, minimum social 

skills and such other things that facilitates personal 

maintenance and functioning. 

 

 The court went on to state: 

 In comparison, treatment going beyond custodial 
care to affect the disease and symptoms would be more 
accurately characterized as rehabilitation.  Rehabilitation 
has a broader meaning than returning an individual to a 
previous level of function.  There are many situations 
where the prior level of functioning is unattainable because 
of the nature of the disorder. Rehabilitation cannot be 
considered the equivalent of Cure.  An individual with an 
incurable physical or mental illness or disability may still be 
considered capable of rehabilitation and able to benefit 
from treatment in the sense that symptoms can be 
controlled and the ability to manage the illness 
ameliorated.  The term “ameliorate,” also contained in the 
HEW definition of rehabilitation, does not mean to 
terminate a disease – it means to make better or more 
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tolerable.”  In the Matter of the Mental Condition of CJ at 
360. 

 

 Furthermore, there was testimony in the case of 

In re Athans by a psychiatrist that Athans suffered from 

schizophrenia, chronic paranoid type, but that Athans 

was not a proper subject for treatment because 

rehabilitation in her case was not possible.  In re Athans 

at 333.  A psychologist also testified that Athans was not 

treatable because she would not change her delusional 

scheme no matter what the treatment attempted.  Id. at 

333.  There can be little question that the expert 

testimony in Athans led to the trial court’s finding, 

affirmed by the court of appeals, that Athans was not a 

proper subject for treatment because the disorder could 

not be improved or controlled in any way.  

 By contrast, the psychiatrist testifying at C.J.’s 

trial concluded that C.J. was a proper subject for 

treatment.  In the Matter of the Mental Condition of C.J. 

at 361.  Dr. Yapa testified that the medication structured 

environment of the institution might serve to suppress 

C.J.’s aggressive tendencies and the compulsion to act 
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on his delusions.  Id. at 361, 362.  By alleviating some of 

the symptoms of C.J.’s mental disorder, the treatment 

program might make his illness more manageable.  Id. 

at 362.  In C.J., the trial and appellate court properly 

concluded, based on the medical judgment of the 

testifying psychiatrist, that C.J. was a proper subject for 

treatment for purposes of involuntary commitment. 

These were the same objectives and 

consequences of treatment for Helen E.F.  Her treatable 

symptoms of dementia include irritability, mood lability, 

hostility, impulsive episodes of agitation, and physical 

combativeness, all expected to improve with and be 

controlled by judicious use of psychotropic medications 

appropriate to her age and medical condition.   

The provision of custodial care that Helen E.F. 

requires, due to the cognitive aspects of her dementia, 

would constitute habilitation.  But the improvement and 

control of the behavioral disturbances associated with 

her dementia, including her agitation, hostility, and 

physical acts of aggression, which in the medical 

judgment of Dr. Rawski is a mental illness, constitutes 
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rehabilitation.  It would allow her to cooperate with 

required care, and benefit her by helping keep her 

healthy and safe, and restoring her to a more 

comfortable and dignified level of well-being.   

Furthermore, jury instruction Wis. JI-Civil, 7050 

(2007), concerning the special verdict for an involuntary 

commitment proceeding, is consistent with the holding 

in C.J.  It instructs the jury that, In determining if a 

mentally ill person is treatable, you should consider 

whether the administration of any, or a combination of 

treatment techniques may control, improve or cure the 

substantial disorder of the person’s thought, mood, 

perception, orientation or memory. 

Because of the treatment she received under the 

involuntary commitment, Helen E.F. was able to return 

to a nursing home and is better able to cooperate with 

and receive the care she requires.  Left untreated, she 

would have continued in a near constant state of 

agitation.   
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CONCLUSION 

 For the reasons set forth above, I respectfully 

request the Wisconsin Supreme Court to reverse the 

decision of the court of appeals and affirm the order of 

the Fond du Lac County Circuit Court for the involuntary 

commitment of Helen E.F. as lawfully issued. 

 Dated this 29th day of September, 2011 

 

   Respectfully submitted, 

 

   __ ________________________ 

   WILLIAM J. BENDT 

   Fond du Lac County Corporation Counsel 

   160 S Macy Street 

Fond du Lac, WI 54935 

   (920) 929-3150 

   william.bendt@fdlco.wi.gov 

   Attorney for Petitioner-Respondent 
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ISSUES PRESENTED

1. Did the Court of Appeals correctly conclude Helen’s 
Chapter 51 commitment must be reversed, because 
Chapter 51 does not authorize the involuntary 
commitment of a person afflicted with Alzheimer’s 
and Helen is not a proper subject for treatment?

The trial court concluded there was sufficient evidence 
to support the commitment.

The Court of Appeals concluded current statutes do 
not authorize the Chapter 51 commitment of a person 
afflicted with Alzheimer’s and Helen is not a proper subject 
for treatment because a person afflicted with Alzheimer’s 
cannot be rehabilitated. 

2. Should the Chapter 51 petition have been dismissed 
based on either a loss of competency to proceed  or an 
abuse of process, because the present action was 
initiated only after a prior Chapter 51 proceeding had 
been dismissed and the County had failed to timely 
proceed with a Chapter 55 protective placement?

The preliminary hearing court denied Helen’s motion 
to dismiss the second Chapter 51 petition.

The Court of Appeals summarized Helen’s challenge 
to the second Chapter 51 petition, but concluded it was 
unnecessary to address this issue because it had already 
determined the evidence was insufficient to sustain the 
commitment. 
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POSITION ON ORAL ARGUMENT 
AND PUBLICATION

Both are appropriate.  

STATEMENT OF THE CASE/
STATEMENT OF FACTS

This case is before the Court on a petition to review 
the Court of Appeals’ decision entered on April 27, 2011.  
The Court of Appeals reversed the Chapter 51 commitment of 
Helen E. F., an eighty-five year old woman afflicted with 
Alzheimer’s. The Court of Appeals concluded the evidence 
was insufficient to sustain Helen’s “involuntary commitment 
as a matter of law given that Helen, who is afflicted with 
Alzheimer’s disease, does not suffer from a qualifying mental 
condition and is not a proper subject for treatment.”  Fond du 
Lac County v. Helen E.F., 2011 WI App 72, ¶1, 333 Wis. 2d 
740, 743, 798 N.W.2d 707 (footnote omitted). 

The Chapter 51 commitment and involuntary 
medication order at issue in this appeal were entered 
following a bench trial conducted on May 28, 2010, before 
the Honorable Richard J. Nuss.  (12; 13; 16:19-22).  Helen’s 
appearance at these proceedings was waived because “she 
would not understand or comprehend or be able to participate 
meaningfully.”  (16:3).

A. Prior proceedings and Helen’s motion to 
dismiss.

As summarized in the Court of Appeals’ decision, the 
current Chapter 51 proceeding was not the first commitment 
action initiated against Helen. At the preliminary hearing 
conducted on May 18, 2010, Helen’s trial counsel moved to 
dismiss this Chapter 51 proceeding in accordance with 
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State ex rel. Sandra D. v. Getto, 175 Wis. 2d 490, 498 
N.W.2d 892 (Ct. App. 1993), asserting that this new Chapter 
51 petition constituted an end run around the county’s failure 
to comply with the time limits for conducting a Chapter 55
hearing. (9:3-5). In support of her motion, trial counsel 
summarized the procedural history of the commitment 
process.

Trial counsel explained that on April 12, 2010, Helen 
was brought to St. Agnes Hospital on a Chapter 51
emergency detention. On April 15, 2010, the court 
commissioner concluded there was not sufficient probable 
cause to proceed. (9:3). The Chapter 51 petition was then 
converted to a Chapter 55 protective placement action and a 
30-day temporary guardianship was issued.  (9:3-4).  

On May 15, 2010, the thirty-day time period to 
conduct a Chapter 55 protective placement hearing expired.  
Trial counsel argued that contrary to the teaching of 
Sandra D., the filing of a second Chapter 51 petition 
constituted an impermissible attempt “to circumvent this time 
limit.”  (9:4).  Counsel argued this second Chapter 51 petition 
must be dismissed, because “[y]ou can’t keep detaining and 
detaining and detaining an individual once that time period 
has expired.”  (9:4-5).

Insisting that the current Chapter 51 proceeding was 
the product of “a separate petition,” corporation counsel 
argued that Helen “hasn’t been detained continuously under 
the old order” because after the thirty-day time period expired 
“they wheeled her off the unit and she was brought back in on 
a new detention.”  (9:5, 7, 8).  When pressed as to how long 
Helen was off the unit, corporation counsel responded:

She was off the unit.  It doesn’t matter how long she was 
off the unit.  She was off the unit.  And that ended the 
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30-day order.  This is a new detention.  This is a new 
detention.  It doesn’t matter if it’s two seconds; it split in 
two, it is not continuous.

(9:8). Corporation counsel defended the filing of a new 
Chapter 51 petition, claiming it was based on new 
information since the prior petition was dismissed.  
According to corporation counsel, at the time the prior 
Chapter 51 petition was dismissed it appeared that Helen’s 
disruptive behavior was the product of a medical problem, a 
urinary tract infection. Corporation counsel argued that 
inasmuch as Helen’s disruptive behavior has continued even 
after this medical condition was treated, Helen’s disruptive 
behavior appears to be the product of her dementia.  (9:5-6, 
9).  Corporation counsel further argued:

[Y]ou can have a Chapter 51 on someone with dementia, 
in that dementia is treatable in some way and this one is 
treated.  She is not going to get cognitively better, but 
it’s going to improve or control the aggressiveness, the 
physical aggressiveness that she is showing.

(9:6). The preliminary hearing court, the Honorable 
Henry Buslee, summarily denied counsel’s motion to dismiss 
declaring:  “I’ll deny your motion.”  (9:9; see appendix).

B. The probable cause hearing.

At the probable cause hearing the County offered 
testimony from Dr. Brian Christenson, who had treated Helen 
during her initial Chapter 51 emergency detention at 
St. Agnes on April 12th, and throughout her subsequent thirty-
day Chapter 55 emergency placement.  In Dr. Christenson’s 
opinion, Helen suffers from “[s]enile dementia of 
Alzheimer’s type.” (9:9-10). He explained that Helen’s 
“progressive loss of brain function, brain deterioration” is 
exhibited in the following ways:
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[S]he is extremely confused and forgetful and 
disoriented and agitated, aggressive, uncooperative, 
anxious, incontinent, and unable to carry on 
conversations; it grossly impaired her judgment and she 
is unable to make any decisions regarding her own self 
care.

(9:11). Dr. Christenson was “not certain” whether Helen’s 
agitation and aggressiveness was related to the dementia or 
the urinary tract infection, but believed it was “most likely 
predominantly from the dementia.”  (9:12-13, 15).  

In addressing whether Helen’s dementia was subject to 
treatment, Dr. Christenson indicated “the cognitive 
deterioration is not treatable, but the psychiatric 
complications of her dementia are treatable” in that “her 
agitation, aggressiveness, combativeness can be treated with 
medications that can have some calming effects.”  (9:11-12, 
13). In Dr. Christenson’s opinion, Helen posed a danger to 
herself and others through her combativeness with treatment 
staff and “could harm herself inadvertently.”  (9:14-15).  

Dr. Christensen confirmed that when Helen was taken 
off the unit at St. Agnes she was not placed anywhere else.  
Helen was not off the unit “very long.” She was wheeled off 
the unit because of a problem with the expiration of the 
Chapter 55 thirty-day time period.  (9:16-17).  

C. The final commitment hearing.

The sole witness at the final commitment hearing, 
Dr. Robert Rawski, indicated Helen “suffers from 
Alzheimer’s Dementia with a behavioral disturbance.”  He 
explained:

Alzheimer’s is a progressive dementia that typically 
develops after the age of 60 years old.  It is characterized 
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by multiple cognitive deficits primarily involving 
memory impairment and associated decision-making.

(16:6). Helen “has progressive dementia” and “has been in a 
nursing home for the last six years.”  “[H]er dementia has 
progressed to the point where she is very limited in any verbal 
communication.”  (16:6). 

According to Dr. Rawski, Alzheimer’s dementia can 
involve behavioral disturbances such as “poor judgment, 
aggression towards others, periods of agitation, wandering.”  
These disturbances can be “accelerated by confusion” and 
exacerbated by other factors including disturbed sleep and 
medical problems such as a urinary tract infection.  (16:6-7).

Dr. Rawski explained that “[c]ognitively [dementia] is 
not considered to be a treatable mental disorder. It’s a 
progressive mental defect that is not treatable.” He considered 
the behavioral disturbances resulting from Helen’s dementia 
“to be a substantial disorder of thought, mood, or perception 
that grossly impairs [her] judgment, behavior, capacity to 
recognize reality, and the ability to meet the ordinary 
demands of life.”  (16:7). According to Dr. Rawski, Helen is a 
proper subject for treatment for the behavioral disturbances, 
which consists of using medications to address impulsivity, 
agitation, and physical combativeness. (16:7-8). 

In Dr. Rawski’s opinion, Helen, who weighed only 
about a hundred pounds, posed a risk of harm to others due to 
her impulsive combativeness and grabbing of treatment staff.  
(16:9-11, 13).  Due to “her advanced age, medical issues, and 
dementia” Helen also posed a risk of harm to herself because 
she is unable to manage her daily needs.  (16:10). 
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ARGUMENT

I. The Court of Appeals Correctly Concluded the 
Evidence Was Insufficient to Sustain Helen’s 
Commitment Because (1) Chapter 51 Does Not 
Authorize the Commitment of a Person Afflicted With 
Alzheimer’s, and (2) Helen Is Not a Proper Subject for 
Treatment.

A. Overview.

A “civil commitment for any purpose constitutes a 
significant deprivation of liberty that requires due process 
protection.”  Addington v. Texas, 441 U.S. 418, 425 (1979).
See also, Vitek v. Jones 445 U.S. 480, 491-492 
(1980)(commitment to a mental hospital entails “a massive 
curtailment of liberty”). Furthermore, a civil commitment 
“can engender adverse social consequences” or “stigma” for 
the individual committed. Addington, at 445-446.  
Consequently, the Supreme Court concluded the 
“preponderance” standard of proof provided insufficient 
protection in a civil commitment proceeding, noting “the 
possible injury to the individual” from commitment 
outweighed any possible harm to the state.  Therefore, due 
process required the government prove the requisite grounds 
for commitment under the more demanding clear and 
convincing standard.  Id., at 427.

Consistent with the constitutional principles articulated 
in Addington, Wis. Stats. §§ 51.20(1)(a) and 51.20(13)(a)3, 
authorize the involuntary commitment of a citizen who is 
mentally ill, dangerous, and a proper subject for treatment.  
The party seeking the commitment bears the burden of 
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proving these elements by clear and convincing evidence.  
Wis. Stat. § 51.20(13)(e). 1

At issue in this appeal is whether a person afflicted 
with a degenerative brain disorder such as Alzheimer’s 
dementia can be involuntarily committed under Chapter 51.  
Resolution of this issue ultimately boils down to a question of 
statutory construction.  After examining the relevant statutes, 
the Court of Appeals properly concluded that a patient 
afflicted with Alzheimer’s is not a proper subject for 
commitment under Chapter 51.  Yet, even if the Court of 
Appeals was mistaken in concluding that Wisconsin’s 
commitment statutes categorically foreclose the involuntary 
Chapter 51 commitment of a person afflicted with 
Alzheimer’s, the Court properly reversed Helen’s 
commitment because she is not a proper subject for treatment. 
In accordance with Milwaukee County Combined 
Community Services Board v. Athans, 107 Wis. 2d 331, 320 
N.W.2d 30 (Ct. App. 1982), Helen may not be committed 
under Chapter 51 because her Alzheimer’s disease is not 
subject to treatment.  

Fond du Lac County nevertheless insists that a person 
afflicted with a degenerative brain disorder such as 
Alzheimer’s may be involuntarily committed under 
Chapter 51.  According to the County, an Alzheimer’s patient 
such as Helen may be committed under Chapter 51 as long as 
the “behavioral disturbances” he/she exhibits can be 
characterized “as a substantial disorder of thought, mood, and 

                                             
1 Consistent with this due process requirement, Wis. Stat. 

§ 55.10(4)(d), similarly provides that a protective placement is permitted 
only upon proof “by clear and convincing evidence.” Kindcare, Inc. v. 
Judith G., 2002 WI App 36, ¶¶10, 18, 250 Wis. 2d 817, 824, 828-829, 
640 N.W.2d 839.  At the time Judith G., was decided, the governing 
burden of proof was set forth in Wis. Stat. § 55.06.
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perception that grossly impairs her judgment, behavior, 
capacity to recognize reality and the ability to meet the 
ordinary demands of life.”  (County’s brief, p. 11-12).  Helen 
and the Court of Appeals below disagree.

For the reasons discussed in greater detail in the 
argument sections below, the County’s request to construe 
Chapter 51 to permit the involuntary commitment of 
individuals afflicted with Alzheimer’s based on their 
“behavioral disturbances” must be rejected, because such a 
construction (1) conflicts with the language and structure of 
Wisconsin’s commitment statutes; (2) effectively renders 
statutory language removing degenerative brain disorders 
from the reach of Chapter 51 mere surplusage; 
(3) compromises the constitutional requirement of a mental 
illness for civil commitment; and (4) obscures the critical 
distinction between treatment of the patient’s mental disorder 
and management of the patient’s behavior in order to 
facilitate the provision of basic maintaining care.  
Significantly, the County is unable to point to any statutory 
language or legislative history demonstrating the legislature’s 
intent to authorize the Chapter 51 commitment of persons 
afflicted with Alzheimer’s.

Furthermore, contrary to the County’s suggestion, the 
Court of Appeals’ refusal to extend Chapter 51 to cover 
persons afflicted with Alzheimer’s does not mean that 
authorities are left powerless to intervene when an 
Alzheimer’s patient poses a danger to themselves or others. 
On the contrary, when intervention is necessary to address the 
needs of a person afflicted with Alzheimer’s, care and 
custody may be provided under the protective services system 
of Chapter 55, including, if warranted, the option of 
authorizing the involuntary administration of psychotropic 
medications pursuant to Wis. Stat. § 55.14.   
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The County’s invitation to rewrite the statutes to 
permit the commitment of persons afflicted with Alzheimer’s 
should also be declined because of the significant 
ramifications of such a ruling. As the amicus brief submitted 
on behalf of the Elder Law Section of the State Bar of 
Wisconsin and the Wisconsin Chapter of the National 
Academy of Elder Law Attorneys, (hereinafter Elder law), 
ably explains, classifying Alzheimer’s as a mental illness for 
Chapter 51 purposes would produce unfortunate 
consequences for the judicial system as well as for the 
increasing number of Alzheimer’s patients and their families.   
Due to the exclusionary provisions contained in Wis. Stat. 
§ 155.20(2)(c), and Wis. Stat. § 50.06(2)(b), if Alzheimer’s is 
classified as a “mental illness,” the placement of an 
Alzheimer’s patient in a residential care facility or skilled 
nursing facility could no longer be achieved through either a 
“powers of attorney for health care” (POHAC), or a “family 
consent” placement. As a result, the probate system would be 
flooded with an increased number of guardianship and 
protective placement filings. Perhaps more significantly, 
foreclosing reliance on these informal placement mechanisms 
would undermine current efforts to encourage aging and 
disabled patients and their families to engage in their own 
placement planning, thereby avoiding the expense, stigma, 
and loss of dignity that accompanies formal commitment 
proceedings. 

If Chapter 51 is to be expanded to permit the 
involuntary commitment of persons afflicted with 
Alzheimer’s, such a change should be addressed to the 
legislature, not adopted by this Court. The legislature is better 
equipped to conduct fact-finding addressing the multitude of 
scientific, ethical, economic, administrative and public policy 
considerations implicated by the challenge of assuring proper 
care for the increasing number of Alzheimer’s patients.
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B. The Court of Appeals correctly concluded 
Chapter 51 does not authorize the commitment 
of persons afflicted with Alzheimer’s.

1. Standard of review.

Whether a person afflicted with Alzheimer’s may be 
committed under Chapter 51 presents a question of statutory 
construction.  The construction of a statute is a question of 
law subject to independent review.  Fond du Lac County v. 
Helen E.F., 333 Wis. 2d at 743, ¶2.  See, State v. Stenklyft, 
2005 WI 71, ¶7, 281 Wis. 2d 484, 494, 697 N.W.2d 769; 
State v. Fischer, 2010 WI 6, ¶15, 322 Wis. 2d 265, 279, 778 
N.W.2d 629.

In construing any statute the objective is to discern and 
give effect to the intent of the legislature. Teschendorf v. 
State Farm Ins. Cos., 2006 WI 89, ¶11, 293 Wis. 2d 123,
133, 717 N.W.2d 258; State ex rel. Kalal v. Circuit Court for 
Dane County, 2004 WI 58, ¶44, 271 Wis. 2d 633, 662, 681 
N.W.2d 110.  The primary source of construction of a statute 
is the plain language of the statute itself.  Teschendorf, at 
134, ¶12; State ex rel. Kalal, at 663 ¶45.  In construing the 
relevant statutes in this appeal, the Court of Appeals correctly 
summarized the governing principles of statutory 
construction.

When interpreting a statute, we begin with the language 
of the statute.  State ex rel. Kalal v. Circuit Court for 
Dane Cnty., 2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 
N.W.2d 110.  We give words their common and ordinary 
meaning unless those words are technical or specifically 
defined.  Id.  We do not read the text of a statute in 
isolation, but look at the overall context in which it is 
used.  Id., ¶ 46.  When looking at the context, we read 
the text “as part of a whole; in relation to the language of 
surrounding or closely related statutes; and reasonably, 
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to avoid absurd or unreasonable results.”  Id.  Thus, the 
scope, context, and purpose of a statute are relevant to a
plain-meaning interpretation “as long as the scope, 
context, and purpose are ascertainable from the text and 
structure of the statute itself.”  Id., ¶ 48.  If the language 
is clear and unambiguous, we apply the plain words of 
the statute and ordinarily proceed no further.  Id., ¶ 46.

Helen E.F., 333 Wis. 2d at 743-744, ¶2.

Obscuring the threshold legal question regarding the 
scope of Chapter 51, the County suggests that appellate 
review in this matter should be limited to a deferential 
examination of the trial court’s ruling.  Granted, as the 
County correctly points out, the trial judge found the sole 
witness at Helen’s commitment trial, Dr. Rawski, to be 
persuasive.  (County’s brief, p. 4).  The issue here, however, 
is not the credibility of Dr. Rawski’s testimony, but rather, 
whether the evidence satisfies the governing legal standard. 
The Court of Appeals acknowledged the facts in this case are 
not in dispute. Helen E.F., 333 Wis. 2d at 744, ¶4.  

The County’s analysis conflates a reviewing court’s 
obligation to give deference to the trial court’s findings of 
fact with the reviewing court’s responsibility to independently 
ascertain the meaning of the governing legal standard. In this 
instance, Dr. Rawski’s belief that the behavioral disturbances 
resulting from Helen’s dementia constitute a treatable 
disorder of thought, mood, or perception does not resolve the 
threshold legal question whether Chapter 51 authorizes the 
involuntary commitment of a person with Alzheimer’s. While 
a trial court’s findings of fact are subject to review under a 
clearly erroneous standard, whether those facts satisfy the 
governing legal standard is a question of law subject to 
independent review. Matter of Guardianship of K.N.K., 
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139 Wis. 2d 190, 198, 407 N.W.2d 281 (Ct. App. 1981).2  
Certainly Dr. Rawski is not the final arbiter of the permissible 
scope of Chapter 51.

2. Under Wisconsin’s statutory scheme, a 
person afflicted with Alzheimer’s is to be 
provided care and custody under 
Chapter 55, not committed under 
Chapter 51.

The Court of Appeals correctly concluded that 
Wisconsin’s mental health statutes do not reflect a legislative 
intent to authorize the Chapter 51 commitment of persons 
suffering from degenerative brain disorders such as 
Alzheimer’s. Rather, persons afflicted with Alzheimer’s and 
other degenerative brain disorders are, when necessary, to be 
provided care and custody within the protective services 
system of Chapter 55.

Underlying the Court of Appeals’ statutory analysis is 
the recognition that the involuntary commitment scheme set 
forth in Chapter 51 and the protective services system 
provided under Chapter 55 serve different interests. 
Addressing a prior version of these two chapters, Milwaukee 
County Combined Community Services Board v. Athans, 
107 Wis. 2d 331, 337, 320 N.W.2d 30 (Ct. App. 1982), 
                                             

2 For instance, while an appellate court assessing the sufficiency 
of the evidence in a criminal case must examine the evidence in the light 
most favorable to the verdict, the determination whether this evidence 
satisfies the legal elements of the charge constitutes a question of law 
subject to independent review. See State v. Schutte, 2006 WI App 135, 
¶15, 295 Wis. 2d 256, 269, 720 N.W.2d 469 (whether defendant’s 
driving constituted negligent operation of a vehicle raises a question of 
law); State v. Forster, 2003 WI App 29, ¶12, 260 Wis. 2d 149, 160-161, 
659 N.W.2d 144 (whether contact with a male breast can constitute a 
sexual assault is a question of law subject to de novo review). 
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succinctly summarized the different functions served by these 
two provisions.   

Chapter 51 provides for active treatment for those who 
are proper subjects for treatment, and sec. 55.06, Stats., 
provides for residential care and custody of those 
persons with mental disabilities that are likely to be 
permanent.  The distinction between these two statutes 
must be recognized and maintained.

The different functions served by Chapter 51
commitments and Chapter 55 protective services is reflected 
in the declaration of legislative policy introducing each of 
these chapters.  The introduction to Chapter 51, Wis. Stat. 
§ 51.001, declares:

51.001 Legislative policy. (1) It is the policy of the state 
to assure the provision of a full range of treatment and 
rehabilitation services in the state for all mental 
disorders and developmental disabilities and for mental 
illness, alcoholism and other drug abuse. There shall be 
a unified system of prevention of such conditions and 
provision of services which will assure all people in 
need of care access to the least restrictive treatment 
alternative appropriate to their needs, and movement 
through all treatment components to assure continuity of 
care, within the limits of available state and federal 
funds and of county funds required to be appropriated to 
match state funds.

(2) To protect personal liberties, no person who can be 
treated adequately outside of a hospital, institution or 
other inpatient facility may be involuntarily treated in 
such a facility.

The declaration of policy introducing the Chapter 55 states:

55.001 Declaration of policy.  The legislature 
recognizes that many citizens of the state, because of 
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serious and persistent mental illness, degenerative brain 
disorder, developmental disabilities, or other like 
incapacities, are in need of protective services or 
protective placement. Except as provided in s. 49.45 
(30m) (a), the protective services or protective 
placement should, to the maximum degree of feasibility 
under programs, services and resources that the county 
board of supervisors is reasonably able to provide within 
the limits of available state and federal funds and of 
county funds required to be appropriated to match state 
funds, allow the individual the same rights as other 
citizens, and at the same time protect the individual from 
financial exploitation, abuse, neglect, and self-neglect. 
This chapter is designed to establish those protective 
services and protective placements, to assure their 
availability to all individuals when in need of them, and 
to place the least possible restriction on personal liberty 
and exercise of constitutional rights consistent with due 
process and protection from abuse, financial 
exploitation, neglect, and self-neglect.

Chapter 51 is designed to provide “treatment and 
rehabilitation services” “for all mental disorders and 
developmental disabilities and for mental illness, alcoholism, 
and other drug abuse.”  Unlike Chapter 55, the statement of 
legislative policy in Chapter 51 does not include 
“degenerative brain disorder” among the conditions subject to 
commitment for “treatment and rehabilitation.” Chapter 55, 
on the other hand, expressly includes “degenerative brain 
disorder” among the conditions and like incapacities for 
which protective services or a protective placement should be 
provided. 

Given the different purposes served by these two 
chapters, it is not surprising that Chapter 51 commitments and 
Chapter 55 placements are not interchangeable.  Accordingly, 
Wis. Stat. § 55.12(2), prohibits the transfer of a Chapter 55
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patient to a Chapter 51 treatment facility absent an 
independent commitment proceeding under Chapter 51.3  

If the legislature had intended to authorize Chapter 51
commitments for persons afflicted with a “degenerative brain 
disorder,” the legislature could have easily included 
“degenerative brain disorders” among the list of conditions 
that may be addressed under Chapter 51.  The legislature did 
not do so.  Instead, the legislature determined that persons 
afflicted with a “degenerative brain disorder” such as 
Alzheimer’s should be provided care and custody under 
Chapter 55.4  As the Court of Appeals observed, this 
legislative distinction is understandable, because Alzheimer’s 
is simply not susceptible to treatment and rehabilitation, the 

                                             
3 Wis. Stat. § 55.12(2) reads:

(2) Subject to s. 46.279, protective placement may be 
made to nursing homes, public medical institutions, 
centers for the developmentally disabled under the 
requirements of s. 51.06 (3), foster care services or other 
home placements, or to other appropriate facilities, but 
may not be made to units for the acutely mentally ill. An 
individual who is subject to an order for protective 
placement or protective services may be detained on an 
emergency basis under s. 51.15 or involuntarily 
committed under s. 51.20 or may be voluntarily admitted 
to a treatment facility for inpatient care under s. 51.10 
(8). No individual who is subject to an order for 
protective placement or services may be involuntarily 
transferred to, detained in, or committed to a treatment 
facility for care except under s. 51.15 or 51.20. 
Protective placement in a locked unit shall require a
specific finding of the court as to the need for the action.

4 Pursuant to Wis. Stat. § 55.01(6), the term “[p]rotective 
placement” “means a placement that is made to provide for the care and 
custody of an individual.”
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purpose for a commitment under Chapter 51.  Helen E.F., at 
754, ¶¶27-28.

Severing the “behavioral disturbances” resulting from 
Helen’s Alzheimer’s disease from her underlying mental 
condition, the County contends that Helen was properly 
committed because her behavior exhibits a “substantial 
disorder of thought, mood, perception, orientation, or 
memory.”  The County’s expansive reading of the general 
definition of mental illness in Wis. Stat. § 51.01(13)(b),5 must 
be rejected, for it would effectively nullify related portions of 
the mental health statutes that place degenerative brain 
disorders such as Alzheimer’s outside the reach of 
Chapter 51.  Interpretations of a statute that render any 
portion of the statute superfluous are to be avoided. State ex 
rel. Kalal, 271 Wis. 2d at 663, ¶46.

The County invites this Court to construe the general 
term “mental illness” in isolation, rather than addressing the 
term “in the context in which it is used” and “in relation to the 
language of surrounding or closely-related statutes.”  Kalal, at 
¶46.  Under the County’s expansive reading of this general 
definition, a person afflicted with a degenerative brain 
disorder may be committed under Chapter 51, 
notwithstanding other portions of the statute indicating 
otherwise.  The Court of Appeals recognized this definition of 
mental illness must be read in the context of a mental health 
scheme that otherwise categorically removes degenerative 
brain disorders from the reach of Chapter 51.  The Court 

                                             
5 Wis. Stat. § 51.01(13)(b), reads:
(b)  “Mental illness”, for purposes of involuntary commitment, 

means a substantial disorder of thought, mood, perception, orientation, or 
memory which grossly impairs judgment, behavior, capacity to recognize 
reality, or ability to meet the ordinary demands of life, but does not 
include alcoholism.
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noted that “Chapter 51’s definition of ‘mental illness’ is silent 
on the term ‘degenerative brain disorder’” which is “defined 
separately” in the statute.  Helen E.F., at 752-753, ¶24-25.

Chapter 51 does not contain any express authorization 
for the involuntary commitment of persons afflicted 
Alzheimer’s or any other degenerative brain disorder.  Rather, 
as the Court of Appeals observed, the term degenerative brain 
disorder is included in Chapter 51 “only to specifically 
exclude it from the chapter’s authority, whereas ch. 55’s 
definition is used to include it in the scope of authority 
granted under ch. 55’s protective placement and services 
laws.”  Helen E.F., at 752, ¶24.  Furthermore, unlike 
Chapter 51, Chapter 55 “specifically includes individuals 
with degenerative brain disorders when defining the scope of 
who may receive protective services and for whom 
emergency and temporary protective placements may be 
made.  Wis. Stat. §§ 55.01(6r)k, 55.135(1).” Id., at 753, ¶26.

The legislature’s intent to remove degenerative brain 
disorders from the type of conditions that may be addressed 
under Chapter 51, is further reflected in various other 
definitional provisions in this chapter.  For instance, both the 
statement of legislative policy set forth in Wis. Stat. 
§ 51.001(1), and the subsequent listing in Wis. Stat. 
§ 51.20(1)(a)1,6 of the type of qualifying mental health issues 
that may warrant a Chapter 51 commitment, indicate this 
chapter may be applied to individuals with developmental 
disabilities. Significantly, however, the definition of 
“Developmental disability” set forth in Wis. Stat. 

                                             
6 Pursuant to Wis. Stat. § 51.20(1)(a)1, this provision potentially 

applies when:  “The individual is mentally ill or, except as provided 
under subd. 2. e., drug dependent or developmentally disabled and is a 
proper subject for treatment.”
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§ 51.01(5)(a), expressly excludes “dementia that is primarily 
caused by degenerative brain disorder.”

(5)  (a) "Developmental disability" means a disability 
attributable to brain injury, cerebral palsy, epilepsy, 
autism, Prader-Willi syndrome, mental retardation, or 
another neurological condition closely related to mental 
retardation or requiring treatment similar to that required 
for individuals with mental retardation, which has 
continued or can be expected to continue indefinitely 
and constitutes a substantial handicap to the afflicted
 individual. "Developmental disability" does not include 
dementia that is primarily caused by degenerative brain 
disorder.

The Court below further observed that the definition of 
“Serious and persistent mental illness” set forth in Wis. Stat. 
§ 51.01(14t), similarly excludes “degenerative brain 
disorder.”  Helen E.F., at 752, ¶24.

(14t) "Serious and persistent mental illness" means a 
mental illness that is severe in degree and persistent in 
duration, that causes a substantially diminished level of 
functioning in the primary aspects of daily living and an 
inability to cope with the ordinary demands of life, that 
may lead to an inability to maintain stable adjustment 
and independent functioning without long-term 
treatment and support, and that may be of lifelong 
duration. "Serious and persistent mental illness" includes 
schizophrenia as well as a wide spectrum of psychotic 
and other severely disabling psychiatric diagnostic 
categories, but does not include degenerative brain 
disorder or a primary diagnosis of a developmental 
disability or of alcohol or drug dependence.

The definition of “brain injury” in Wis. Stat. § 51.01(2g), 
similarly excludes “Alzheimer’s disease” or “degenerative 
brain disorder.”  Wis. Stat. § 51.01(2g)(b), declares:
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(b)  “Brain injury” does not include alcoholism, 
Alzheimer’s disease as specified under s. 46.87(1)(a) or 
degenerative brain disorder, as defined in s. 55.01(1v).

The Court of Appeals further observed that while the 
primary purpose of Chapter 51 is to provide treatment and 
rehabilitation services, the classifications of individuals for 
whom treatment is to be provided does not include persons 
afflicted with a degenerative brain disorder or Alzheimer’s.  
Rather, “treatment,” as more narrowly defined in Wis. Stat. 
§ 51.01(17), “means those psychological, educational, social, 
chemical, medical or somatic techniques designed to bring 
about rehabilitation of a mentally ill, alcoholic, drug 
dependent or developmentally disabled person.” Helen E.F., 
at 754, ¶27.  Chapter 51 was simply not intended to apply to 
persons with a degenerative brain disorder such as 
Alzheimer’s.

Plainly, Alzheimer’s disease falls within the definition 
of a “degenerative brain disorder” identically defined in both 
Wis. Stats. §§ 51.01(4r) and 55.01(1v), as follows:7

“Degenerative brain disorder” means the loss or 
dysfunction of brain cells to the extent that the 
individual is substantially impaired in his or her ability 
to provide adequately for his or her own care or custody 
or to manage adequately his or her property or financial 
affairs.

The history of the definition of “degenerative brain 
disorder” set forth in Wis. Stats. § 55.01(1v), confirms that 
this term was intended to include those afflicted with 
Alzheimer’s.  The term “degenerative brain disorder” was 
introduced to Chapter 55 as part of the extensive legislative 
revision of this chapter resulting from 2005 Wis. Act 264.  

                                             
7 The term is also similarly defined in Wis. Stat. § 54.01(6).
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The Legislative Council Note accompanying this statutory 
revision explains that the term “degenerative brain disorder”
was designed to replace the prior phrase “infirmities of 
aging,” because this prior term did not sufficiently account 
for organic brain disorders such as Alzheimer’s that were not 
necessarily caused by the aging process.

This bill replaces the definition of “infirmities of aging” 
with a definition of “degenerative brain disorder.”  This 
definition is considered to be a more accurate reference 
to types of organic brain disorders, such as Alzheimer’s 
disease and Parkinson’s disease, which are not 
necessarily caused by the aging process.

2005 Wisconsin Session Laws, Volume 2, p. 1001, 2005 
Wis. Act 264, Legislative Council Note, 2005 Assembly Bill 
785, (Enacted April 5, 2006).  

Significantly, as part of this same Act amending the 
term “infirmities of aging” to “degenerative brain disorders” 
in Chapter 55, the legislature also amended the Chapter 51
definitions of “Developmental disability” in Wis. Stat. 
§ 51.01(1)(a), “Serious and persistent mental illness” in 
Wis. Stat. § 51.01(14t), and “Brain injury” in Wis. Stat. 
§ 51.01(2g)(b), in the same fashion.  Indeed, the legislature 
replaced the portion of these definitions that excluded 
“infirmities of aging” with the phrase “degenerative brain 
disorder, as defined in s. 55.01(1v).”  2005 Wisconsin 
Session Laws, Volume 2, p. 1016, 2005 Wis. Act 264, §§ 35, 
36, and 38.  It is evident, therefore, that the definition of 
“degenerative brain disorder” in Chapter 51, like the identical 
definition in Chapter 55, was meant to include persons with 
Alzheimer’s. 

Just over a month following the enactment of 2005 
Wis. Act 264, the legislature enacted 2005 Wis. Act 387.  
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This Act created Wis. Stat. § 51.01(4r), a definition of 
“degenerative brain disorder” identical to that set forth in 
Chapter 55.  Curiously, this Act also amended the definitions 
of “Developmental disability” in Wis. Stat. § 51.01(1)(a), and 
“Serious and persistent mental illness” in Wis. Stat. 
§ 51.01(14t), substituting the term “degenerative brain 
disorder” for the prior phrase “infirmities of aging.” 
2005 Wisconsin Session Laws, Volume 2, p. 1338, 2005 
Wis. Act 387, §§ 50, 51, 53, 2005 Senate Bill 391 (Enacted 
May 10, 2006).  Obviously, as a stylistic matter, now that 
Chapter 51 contained its own, albeit identical, definition of 
“degenerative brain disorder,” in amending these Chapter 51
definitions there was no longer any reason to include the 
additional descriptive phrase “as defined in s. 55.01(1v)” that 
had been included in the prior Assembly bill.

Unlike Chapter 55, prior to the enactment of 2005 
Wis. Act 387, Chapter 51 did not contain its own definition of 
“infirmities of aging.”  This omission is understandable, of 
course, because the “infirmities of aging” would not have 
been considered a proper reason for an involuntary 
commitment under Chapter 51.

Furthermore, as the Court of Appeals’ slip opinion 
points out, medical authorities recognize that Alzheimer’s 
disease constitutes a degenerative brain disorder.  Fond du 
Lac County v. Helen E.F., slip opinion, p. 2, n.2, citing
MedicineNet.com, Definition of Alzheimer’s disease, at 
http://www.medterms.com/script/main/art.asp?articlekey=221
3 (“A progressive neurologic disease of the brain that leads to 
the irreversible loss of neurons and dementia.” . . .
“Alzheimer's disease is the most common of all 
neurodegenerative diseases.”).  See also, Mayo Clinic, 
Alzheimer’s Disease, at 
http://www.mayoclinic.com/health/alzheimers-
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disease/DS00161 (“Alzheimer's disease causes brain changes 
that gradually get worse. It's the most common cause of 
dementia — a group of brain disorders that cause progressive 
loss of intellectual and social skills, severe enough to interfere 
with day-to-day life. In Alzheimer's disease, brain cells 
degenerate and die, causing a steady decline in memory and 
mental function.”); 2011 Alzheimer’s Facts and Figures 
Report, 
http://www.alz.org/downloads/Facts_Figures_2011.pdf, p. 5
(“Dementia is caused by various diseases and conditions that 
result in damaged brain cells or connections between brain 
cells.”).  Dictionaries similarly recognize that Alzheimer’s 
involves brain or neurological deterioration.  See, Merriam-
Webster Dictionary, at http://www.merriam-
webster.com/dictionary/alzheimer’s (Alzheimer’s disease: “a 
degenerative brain disease of unknown cause that is the most 
common form of dementia, that usually starts in late middle 
age or in old age, that results in progressive memory loss, 
impaired thinking, disorientation, and changes in personality 
and mood, and that is marked histologically by the 
degeneration of brain neurons especially in the cerebral 
cortex and by the presence of neurofibrillary tangles and 
plaques containing beta-amyloid —called also Alzheimer's”);
The American Heritage Dictionary, Second College Edition, 
(1991)(“Alzheimer’s disease . . .  A severe neurological 
disorder marked by progressive dementia and cerebral cortex 
atrophy.”).

The legislature’s recognition that Alzheimer’s 
constitutes a “degenerative” disorder is further reflected in 
Wis. Stat. § 46.87(1)(a), a statute addressing support 
programs for Alzheimer’s patients and their caregivers.  The 
definition of “Alzheimer’s disease” in this statute reads: 
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46.87 Alzheimer's family and caregiver support program.

(1) In this section:
(a) "Alzheimer's disease" means a degenerative disease 
of the central nervous system characterized especially by 
premature senile mental deterioration, and also includes 
any other irreversible deterioration of intellectual 
faculties with concomitant emotional disturbance 
resulting from organic brain disorder.

The County’s suggestion that Alzheimer’s does not constitute 
a “degenerative brain disorder” because Wis. Stat. 
§ 46.87(1)(a), employs the phrase “degenerative disease of 
the central nervous system” is untenable.  As the legislative 
history, the authorities cited above, and the medical witnesses 
in this case plainly recognize, Alzheimer’s is, by its very 
nature, a form of degenerative brain disorder.8

3. The Court of Appeals’ ruling does not 
eliminate the “only” available means to 
manage difficult Alzheimer’s patients.

The Court of Appeals’ recognition that Chapter 51
does not authorize the involuntary commitment of persons 
afflicted with Alzheimer’s does not, as the County claims, 
leave authorities powerless to intervene when Alzheimer’s 
patients pose a danger to themselves or others.  On the 
contrary, as the Court of Appeals observed, when intervention 
is necessary to address the needs of a person afflicted with 
Alzheimer’s, care and custody is to be provided under the 
protective services system of Chapter 55.

                                             
8 Dr. Christenson’s indicated Helen suffers from “[s]enile 

dementia of Alzheimer’s type,” consisting of a “progressive loss of brain 
function, brain deterioration.”  (9:9-10).  Dr. Rawski confirmed that 
Helen suffers from “Alzheimer’s Dementia” characterizing her condition 
as “a progressive mental defect that is not treatable.” (16:6-8).
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Significantly, the array of protective services available 
under Chapter 55 includes, if necessary, an independent 
procedural mechanism for authorizing the “involuntary 
administration of psychotropic medication.”  Pursuant to 
Wis. Stat. § 55.14, a court may authorize the involuntary 
administration of psychotropic medication to manage a 
patient’s resistive or challenging behavior so that essential 
care can be provided.  

4. Permitting a Chapter 51 commitment 
based on behavioral disturbances raises 
potential constitutional concerns.

As the amicus filed by Elder Law points out, the 
County’s emphasis on Helen’s “behavioral disturbances” 
rather than her underlying mental condition calls into 
question the constitutional integrity of this civil commitment 
provision.  Foucha v. Louisiana, 504 U.S. 71 (1992), teaches 
that the government’s authority to deprive a citizen of liberty 
through a civil commitment is contingent on the existence of 
both a mental illness and dangerousness.  See also, State v. 
Dennis H., 2002 WI 104, ¶36, 255 Wis. 2d 359, 383-384, 647 
N.W.2d 851, citing Addington, 441 U.S. at 426 (“The state’s 
legitimate interest ceases to exist, however, if those sought to 
be confined ‘are not mentally ill or if they do not pose some
danger to themselves or others.’”). Yet, under the County’s 
expansive reading of Wis. Stat. § 51.01(13)(b), a subject’s 
behavioral disturbances may supply the requisite “disorder of 
thought, mood, perception, orientation or memory.”  As Elder 
Law points out, the County’s focus on Helen’s behavioral 
disturbances results in a troublingly circular definition of 
mental illness, particularly inasmuch as various medical 
conditions, including urinary tract infections, may produce 
behavioral disturbances.  Chuang, Mental Disorders 
Seconday to General Medical conditions, 
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http://emedicine.medscape.com/article/294131-overview.  
(Elder law, p.12).  

Courts must “interpret statutes to be constitutional if 
possible.”  Kenosha County Department of Human Services 
v. Jodie W., 2006 WI 93, ¶50, 293 Wis. 2d 530, 560, 716 
N.W.2d 845; State v. Weidner, 2000 WI 52, ¶41, 235 Wis. 2d 
306, 323-24, 611 N.W.2d 684.  In this context, the definition 
of mental illness in Chapter 51 must be construed to require a 
link between the alleged “disorder of thought, mood, 
perception, orientation, or memory” and a qualifying mental 
condition.  For the reasons outlined above, a degenerative 
brain disorder such as Alzheimer’s is not a qualifying mental 
condition under Chapter 51.

C. Even if the Chapter 51 commitment of a person 
afflicted with Alzheimer’s is not categorically 
prohibited, the evidence was nevertheless 
insufficient to establish Helen is a proper 
subject for treatment.

In order to secure an involuntary commitment under 
Chapter 51, the county must prove by clear and convincing 
evidence that the person “is a proper subject for treatment.”  
Wis. Stat. § 51.20(1)(a).  In accordance with Milwaukee 
County Combined Community Services Board v. Athans, 
107 Wis. 2d 331, 320 N.W.2d 30 (Ct. App. 1982), the Court 
of Appeals properly concluded that even if Chapter 51 does 
not categorically prohibit commitment of a person with 
Alzheimer’s, Helen is not a proper subject for treatment 
because a person with Alzheimer’s disease cannot be 
rehabilitated.  Helen E.F., at 754-756, ¶¶1, 27-28, 32-34.

As outlined earlier, Dr. Rawski testified that Helen 
“suffers from Alzheimer’s Dementia with a behavioral 
disturbance.”  Helen “has progressive dementia” and “has 
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been in a nursing home for the last six years.”  (16:6). 
Dr. Rawski acknowledged that “[c]ognitively [dementia] is 
not considered to be a treatable mental disorder.  It’s a 
progressive mental defect that is not treatable.”  (16:7).  

At a prior hearing, Dr. Christenson’s reported that 
Helen suffers from “[s]enile dementia of Alzheimer’s type,” 
which entails “progressive loss of brain function, brain 
deterioration” (9:9-11). Dr. Christenson acknowledged 
Helen’s “cognitive deterioration is not treatable,” though the 
psychiatric complications of her dementia are treatable” in 
that “her agitation, aggressiveness, combativeness can be 
treated with medications that can have some calming effects.”  
(9:11-12, 13).

Granted, to qualify as a proper subject for treatment 
under Chapter 51, it is not necessary that treatment is actually 
able to cure the patient.  In Matter of Mental Condition of 
C.J., 120 Wis. 2d 355, 354 N.W.2d 219 (Ct. App. 1984).  In 
C.J., undisputed testimony indicated the committed patient 
suffered “from a major mental illness described as 
schizophrenia chronic paranoid type.”  The expert testified 
the “primary symptom of C.J.’s illness is recurrent 
delusions.”  Id. at 357.  The expert indicated “C.J.’s mental 
disorder was likely to continue and that the prognosis was 
poor for restoring him to a pre-institutionalization level of 
functioning.” Nevertheless institutionalization and medication 
were deemed necessary to “enable him to deal with his 
delusions, even though they were unlikely to cure his 
disorder.”  Id.

C.J. challenged the standard jury instruction that 
permitted jurors to find he was a proper subject for treatment 
if “the commitment would help to control the mental 
disorder.”  Id., at 356 (emphasis in original).  C.J. argued 
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“that only when involuntary commitment will help cure the 
disorder, not merely control it, can the person be considered a 
proper subject for treatment.”  Id.

The circumstances in Helen’s case are distinguishable 
from the situation in C.J., where the commitment was 
deemed necessary to treat the primary symptom of C.J.’s 
mental disorder, “recurrent delusions.”  Consistent with this 
distinction between treatment aimed at controlling the 
patient’s disorder and its symptoms rather than just 
controlling or managing the particular patient, the Court 
observed that “[b]y alleviating some of the symptoms of 
C.J.s’ mental disorder, the treatment program might make his 
illness more manageable.”  Id., at 361, 362.

In this case, unlike C.J., a commitment to treat Helen’s 
Alzheimer’s dementia is pointless, for this condition is 
untreatable.  Rather than seeking to treat or control Helen’s 
mental disorder, the county hopes to manage Helen’s 
behavioral disturbances in order to facilitate efforts to provide 
basic maintaining care.  While this objective is certainly 
laudable, it is not an appropriate application of Chapter 51.  
This distinction between control of the disorder and control of 
the person is critical, for it supplies the foundation for the 
ruling in C.J. distinguishing Athans.  

In Athans, the Court upheld the dismissal of 
Chapter 51 proceedings against two patients, one who was a 
chronic paranoid schizophrenic and one who was 
developmentally disabled.  The Court recognized these two 
patients “were not proper subjects for treatment because these 
disorders could not be helped in any way.”  C.J., 120 Wis. 2d 
at 361. Concluding the situation in Athans was 
distinguishable, C.J. emphasized this distinction between a 
commitment designed to treat a patient’s mental disorder and 
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a commitment designed to control a patient’s behavior in 
order to facilitate basic day to day care.

This is far different from the Athans testimony which 
concluded that a treatment program would not cause any 
change in the disorders of the two subjects.  We are 
satisfied that the Athans case involved two people who 
might be helped in terms of maximizing their individual 
functioning and maintenance, even though they could 
not be helped in controlling or improving their disorders.  
In this case, we have evidence that C.J. will benefit from 
treatment that will go beyond controlling his activity—it 
will go to controlling his disorder and its symptoms.

C.J., 120 Wis. 2d at 362.  Like the two patients in Athans, the 
Court of Appeals properly reversed Helen’s commitment 
because she is not a proper subject for treatment.

D. Authorizing the Chapter 51 commitment of 
persons afflicted with Alzheimer’s would 
produce unfortunate consequences.

Over the next few decades there is expected to be a 
significant increase in the number of individuals afflicted 
with Alzheimer’s.  The County’s invitation to rewrite the 
statute to permit the Chapter 51 commitment of individuals 
afflicted with Alzheimer’s should be rejected because of the 
devastating impact such a ruling will have not only on the 
judicial system, but on the welfare of Alzheimer’s patients 
and their families.

Elder Law points out that currently, placing an aging 
patient confronting Alzheimer’s in a residential care facility 
or skilled nursing facility can be achieved through a “powers 
of attorney for health care” (POHAC) under Wis. Stat. 
§ 155.20, or a “family consent” placement under Wis. Stat. 
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§ 50.06.9  These placement mechanisms allow patients and 
their families an opportunity to engage in their own health 
care planning. These informal procedures also help patients 
and their families avoid the stigma, expense and cumbersome 
legal process that accompanies a formal judicial declaration 
of mental illness and dangerousness or a finding of 
incompetency.

Unfortunately, classifying Alzheimer’s as a mental 
illness would effectively foreclose current reliance on 
“powers of attorney for health care” (POHAC) and “family 
consent” to place persons afflicted with Alzheimer’s dementia 
in a residential care facility or skilled nursing facility. By the 
express terms of the authorizing statutes, Wis. Stat. 
§ 155.20(2)(c) and Wis. Stat. § 50.06(2)(b), these informal 
placement procedures are simply not available if the patient 
suffers from a mental illness.  If these informal placement 
tools are foreclosed for Alzheimer’s patients, concerned 
family members and guardians will be compelled to pursue 
guardianships and protective placements. As Elder Law 
points out, given the projected increase in the number of 
Alzheimer’s patients in the coming years, probate courts will 
likely be faced with thousands of additional filings. Along 
with this new burden on the judicial system, this change will 
place an additional financial and emotional strain on 
Alzheimer’s patients and their families.

The County Association speculates that if private 
nursing homes cannot invoke Chapter 51 when faced with 

                                             
9 Effective December 1, 2010, Wis. Stat. § 50.08 authorizes the 

administration of psychotropic medication to a person afflicted with a 
“degenerative brain disorder” pursuant to an appropriate informed 
consent.  Furthermore, if there is an emergency, Wis. Stat. § 50.08(4), 
grants a nursing home a limited authority to administer psychotropic 
medications absent consent.
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difficult to manage Alzheimer’s patients, these facilities will 
avoid providing bed space to these individuals. A greater 
concern is that utilizing Chapter 51 to manage difficult 
Alzheimer’s patients will not only place these individuals in a 
setting that they do not belong, it will encourage private 
facilities to unload their more difficult residents on the 
Chapter 51 mental health system.  Moreover, as the amici 
submitted in the Court below by Disability Rights of 
Wisconsin and the Coalition of Wisconsin Aging Groups  
point out, simply the disruption of transferring an 
Alzheimer’s patient to an unfamiliar Chapter 51 setting 
(transfer trauma) can be detrimental to the patient’s welfare.  
(Disability Rights, p. 7-8, 10)(Coalition, p. 1-2, 18-19, 24-
25).  See also, Alzheimer’s Association and Planning Council 
for Health and Human Services, Inc., Handcuffed:  A Report 
of the Alzheimer’s Challenging Behaviors Task Force, p. 1 
(2010)(“These transfers to another facility, in and of 
themselves, create trauma for the individual and can worsen 
the individual’s health and behavioral issues.  A person with 
Alzheimer’s often becomes disoriented due to a move, 
regardless of the distance, and the change in environment is 
almost a guaranteed way to exacerbate difficult behavior.”).

II. The Chapter 51 Petition Should Have Been Dismissed 
Due to Loss of Competency or an Abuse of Process 
Because This Action Was Pursued Only After The 
County Failed to Timely Proceed Under Chapter 55.

As outlined earlier, Addington teaches that a civil 
commitment “constitutes a significant deprivation of liberty 
that requires due process protection.”  See also, State ex rel. 
Sandra D. v. Getto, 175 Wis. 2d 490, 499, 498 N.W.2d 892 
(Ct. App. 1993) (“Sandra D.’s interest in freedom from 
involuntary detention is plainly an interest protected by the 
right to due process of law.”); Dane County v. Stevenson 
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L.J., 2009 WI App 84, ¶11, 320 Wis. 2d 194, 204, 768 
N.W.2d 223.  

Wisconsin courts have long recognized that time limits 
governing civil commitment proceedings must be strictly 
enforced to prevent the continued loss of liberty that 
necessarily accompanies a delay in the process.  Accordingly, 
in civil commitment proceedings under both Chapter 51 and 
Chapter 55, the failure to comply with statutory time limits 
deprives the trial court of competency to exercise jurisdiction 
over the person who is the subject of the proceeding.  State ex 
rel Lockman v. Gerhardstein, 107 Wis. 2d 325, 328-329, 
330, 320 N.W.2d 27 (Ct. App. 1982) (Failure to conduct a 
final Chapter 51 commitment hearing within fourteen days); 
In Matter of Guardianship of N.N., 140 Wis. 2d 64, 65, 69, 
409 N.W.2d 388 (Ct. App. 1987) (Failure to hold a final 
Chapter 55 protective placement hearing within thirty days);
In Matter of Mental Condition of G.O.T., 151 Wis. 2d 629, 
631, 635-636, 445 N.W.2d 697 (Ct. App. 1989) (Failure to 
hear and decide a petition to extend a Chapter 51 commitment 
before the prior commitment expired); State ex rel. Sandra 
D. v. Getto, 175 Wis. 2d 490, 493, 494-495, 497, 498 N.W.2d 
892 (Ct. App. 1993) (Failure to hold a final Chapter 55 
protective placement hearing within thirty days); Kindcare, 
Inc. v. Judith G., 2002 WI App 36, ¶¶3, 12, 250 Wis. 2d 817, 
821, 825, 640 N.W.2d 839 (Failure to hold a Chapter 55 
probable cause hearing within seventy-two hours after the 
person is first taken into custody); Dodge County v. Ryan 
E.M., 2002 WI App 71, ¶12, 252 Wis. 2d 490, 498, 642 
N.W.2d 592 (Failure to hold a Chapter 51 probable cause 
hearing within seventy-two hours of detention); Dane County 
v. Stevenson L.J., 2009 WI App 84, ¶¶12, 15, 320 Wis. 2d 
194, 205-206, 208, 768 N.W.2d 223 (Failure to hold a 
Chapter 51 probable cause hearing within seventy-two hours 
after the person is first taken into custody).  
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Compliance with civil commitment time limits is 
compelled not only by the language of the statutes, but also 
by due process concerns.  Concluding the time limit for 
conducting a final Chapter 51 hearing is mandatory, 
Lockman explained that the injury resulting from a delay in 
the civil commitment process is more substantial than any 
harm resulting from a delay in other civil proceedings.

The supreme court has held that the statutory time limit 
for holding a hearing on the forfeiture of a car under the 
uniform Controlled Substances Act was mandatory 
because the car owner’s interest in the use of his vehicle 
is jeopardized.  The supreme court has also determined 
that the statutory time limit for holding a hearing on the 
charges against a public employee suspended without 
pay has to be mandatory because the employee is 
suffering injury both to his livelihood and his reputation.  
Certainly an individual such as Lockman, who is 
incarcerated and deprived of her liberty until the holding 
of a final commitment hearing, is injured to an even 
greater degree.

State ex rel Lockman v. Gerhardstein, 107 Wis. 2d at 329-
330 (footnotes omitted).  See also, Guardianship of N.N., 
140 Wis. 2d at 69 (Restraining a person’s freedom awaiting a 
final Chapter 55 hearing inflicts a “substantial injury.”). 

Twenty years after Lockman, the Court of Appeals 
reaffirmed that civil commitment time limits must be strictly 
enforced to safeguard the subject’s significant liberty interest.

The legislature imposed tight timetables in connection 
with the involuntary detention of persons alleged to be 
incapable of caring for themselves in recognition of the
significant liberty interest a person has in living where 
and under what conditions he or she chooses.



-34-

Kindcare, Inc. v. Judith G., 250 Wis. 2d at 825, ¶12.  See 
also, Dane County v. Stevenson L.J., 320 Wis. 2d at 204, 
¶11. Accordingly, in Judith G., the Court concluded the 
seventy-two hour time period for conducting a probable cause 
hearing must commence from the filing of the petition rather 
than from the patient’s physical detention.  As the Court 
observed, to defer the starting of this time period “would 
either dilute or destroy the protection” the legislature 
intended.  The Court explained that these narrow time limits 
were designed “to limit significantly the time the subject of a 
protective placement petition must spend in involuntary 
detention without court approval.” Judith G., 250 Wis. 2d at 
829, ¶19. 

Less than a month later, a separate appellate panel 
similarly concluded that strict enforcement of the seventy-two 
hour time limit for conducting a probable cause hearing is 
necessary to protect the subject’s right to due process. 
Dodge County v. Ryan E.M., 252 Wis. 2d at 497, ¶11. The 
Court explained that the purpose of this time limit “to prevent 
individuals from being detained any longer than necessary” 
outweighs the general objective of the commitment scheme to 
try to protect the subject and public from harm. Cognizant of 
these conflicting interests, the Court observed:  “Although 
protecting people from harm is important, so is due process, 
which the time limit is intended to provide.” Id.  Accord, 
Dane County v. Stevenson L.J., 320 Wis. 2d at 205, ¶11.  

Consistent with the principles outlined above, the 
government cannot evade restrictions on its authority to 
detain a citizen for a commitment hearing simply by initiating 
a new commitment proceeding. This point was made clear in 
State ex rel. Sandra D. v. Getto, 175 Wis. 2d 490, 501, 
498 N.W.2d 892 (Ct. App. 1993), wherein the Court 
concluded the county had abused the emergency protective 
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placement process by simply filing a new petition when the 
thirty day time period for conducting a final Chapter 55
hearing had expired.  

In Sandra D., an initial Chapter 51 proceeding was
dismissed when a final Chapter 51 commitment hearing was 
not conducted within fourteen days of the time of detention.  
Nevertheless, Sandra D.’s detention was continued through 
the filing of a new statement of emergency detention 
whereupon “the commitment proceedings started all over 
again.”  Id., 175 Wis. 2d at 495. At a subsequent probable 
cause hearing the case was converted to a protective 
placement proceeding and an order was entered temporarily 
detaining Sandra D. for thirty days.  However, when the final 
hearing could not be conducted before the thirty days expired, 
the commitment proceeding was again dismissed.  Id., at 496.  
At that point a third statement of emergency detention was 
filed, a new probable cause hearing conducted, and the 
proceeding was again converted to a Chapter 55 protective 
placement with a new thirty day temporary detention order.  
Id., at 496-497.  

On review, the Court of Appeals concluded the trial 
court no longer retained competency to conduct the protective 
placement proceeding against Sandra D.  While sympathizing 
with the county’s concern for Sandra D.’s welfare, the Court 
concluded “we cannot ignore the law.”  Id., at 497-498. As 
the Court observed, permitting the government to evade 
statutory time limits by simply filing a new petition 
prejudices the person who continues to be detained. Id., at 
499.  The Court concluded Sandra D.’s continued detention 
violated due process.  Id., at 501. The Court rejected the 
county’s contention that the commitment should nevertheless 
be sustained because it was neither in Sandra D.’s nor the 
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public’s interest to release her.  Id., at 499.  Emphasizing the 
need to uphold the rule of law, the Court observed:

It may be, as the court ultimately found, that Sandra D. 
was and remains a fit subject for protective placement.  
But the next respondent in a commitment or placement 
proceeding who is similarly deprived of his or her liberty 
for twice—or three or four times—the thirty-day limit 
may not be.  Either the law is applied to every one or to 
no one.

Id., at 499.

Subsequent decisions reaffirm that compliance with 
statutory time limits cannot be evaded through the filing of 
successive petitions.  In Kindcare, Inc. v. Judith G., the 
circuit court lost competency to proceed when the Chapter 55
probable cause hearing was not held within seventy-two 
hours.  The Court made it clear that “the mere filing of a new 
petition does not start the clock anew.” Id., 250 Wis. 2d at 
821, ¶¶3.  As the Court recognized, to permit the government 
to restart the clock by filing a new petition would undermine 
statutory safeguards and produce an unreasonable or absurd 
result. Id., at 829, ¶¶18-19.  Therefore, “[t]he filing of the 
successive petition was a nullity.”  Id.

In Dane County v. Stevenson L.J., 320 Wis. 2d at 208, 
¶15, the Court similarly held that the filing of a second 
statement of emergency detention “did not operate to cure the 
unlawful detention” resulting from the failure to timely hold a 
Chapter 51 probable cause hearing.  The Court rejected the 
contention that the filing of a second statement of emergency 
detention could, “in essence, reset the seventy-two hour clock 
while the patient remained involuntarily detained at the 
institution.”  Inasmuch as the statutory time limits were 
designed “to protect the liberty interests of individuals” 
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facing potential commitment under Chapter 51, the Court 
concluded the statute “cannot reasonably be construed to 
allow practices that would defeat that end.” Stevenson L.J., 
320 Wis. 2d at 205, ¶12.  Accordingly, the filing of a 
statement of emergency detention after the time limit for 
holding a probable cause hearing on the original commitment 
action had expired “was a nullity.”  Id., at 205-206, ¶12.

In this case, as in Sandra D., Helen was involuntarily 
detained as the subject of three consecutive commitment 
proceedings.  Throughout these proceedings Helen remained 
involuntarily detained at St. Agnes Hospital, starting on 
April 12, 2010, the date of the original emergency detention, 
until May 28, 2010, the date of the final commitment hearing.  
When the court commissioner determined probable cause had 
not been established to proceed on the original Chapter 51
petition, the matter was converted to a Chapter 55 protective 
placement and a thirty-day temporary guardianship order was 
issued. (9:3-4). However, the county did not follow through 
with a protective placement proceeding.  Instead, when the 
thirty-day time period to proceed with a protective placement 
expired, the county commenced a new Chapter 51 action. 
(9:4). As in Sandra D., the county’s filing of successive 
commitment proceedings constituted an abuse of process 
depriving the trial court of competence to conduct yet another 
round of Chapter 51 proceedings.  In accordance with the 
holdings in Judith G., and Stevenson L.J., the successive 
Chapter 51 proceeding should be deemed “a nullity.” 

In an attempt to circumvent the holdings in Sandra D., 
Judith G., and Stevenson L.J., the county argued that Helen’s 
detention terminated when she was wheeled off the hospital 
unit at St. Agnes for a few minutes.  Plainly, this maneuver 
was not executed to implement a new placement somewhere 
else.  Helen was not moved to a new placement.  There is no 
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indication any other placement had been arranged. Rather, as 
Dr. Christenson acknowledged, Helen was wheeled off the 
unit at St. Agnes because the thirty-day protective placement 
time limit was expiring.  (9:17).  As Sandra D., Judith G., 
and Stevenson L.J., caution, to permit officials to side step 
time limits in such a fashion would “dilute or destroy” the 
protection the legislature sought to afford those caught in the 
commitment process.

Likewise, a county cannot avoid the prohibition 
against initiating successive commitment proceedings by 
simply including some new allegations in the new filing.  
This point was made clear in Dane County v. Stevenson L.J., 
wherein a second statement of emergency detention was filed 
in a different county. Concluding this new statement could 
not set back the clock and restore the trial court’s competency 
to proceed, the Court observed:

Here, contrary to the County’s argument, the fact that the 
treatment director’s subsequent statement of emergency 
detention contained additional allegations of 
dangerousness and was filed in a different county by a 
different detaining authority does not cure its defect.  
The statement’s shortcoming does not lie in its venue or
 in its content; instead, it lies in the fact that the 
detention it sought to execute was contrary to statutory 
requirements and was thus lawful.  

Dane County v. Stevenson L.J., 320 Wis. 2d at 206, ¶13.

Significantly, the various decisions enforcing civil 
commitment time limits do not attempt to explore the 
underlying motives of those seeking the commitment. Rather, 
the decisions recognize that time limits are necessary to 
safeguard vulnerable patients from the deprivation of liberty 
that necessarily attends any delay in the commitment process. 
Indeed, in State ex rel. Sandra D. v. Getto, the Court 
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assumed the county was acting out of genuine concern for 
Sandra’s welfare.  

It is a difficult situation; and we appreciate the county’s 
concern that releasing Sandra D. under the medical facts 
of the case might have engendered a threat to her 
welfare.

Id., 175 Wis. 2d at 497. 

In this case, the decision to initiate a second 
Chapter 51 petition against Helen cannot be attributed to a 
sudden change in Helen’s mental condition and behavior.  As 
the Petition for Examination alleges, and Dr. Rawski’s report 
and testimony confirm, Helen, “has been in a nursing home 
for the last six years” suffering from “chronic” “progressive” 
“Alzheimer’s Dementia,” a condition which has grown 
progressively worse over the years.” (1:1; 11:2; 16:6). 

Nor can it be reasonably claimed that the filing of this 
successive Chapter 51 petition was necessitated by Helen’s 
sudden, recent exhibition of aggressive behavior toward 
caregivers.  Helen’s aggressive behavior had been an issue for 
quite some time.  Indeed, it was Helen’s aggressive behavior 
that prompted the initial emergency detention back on 
April 12, 2010.  In his examination report Dr. Rawski pointed 
out:

In late March and early April 2010, [Helen] became 
increasingly agitated and physically struck out at 
caregivers at All About Life while refusing meds and 
meals. On April 12, 2010 she became physically 
aggressive toward others at the nursing home and at the 
emergency room at St. Agnes Hospital where she was 
taken for medical care.  

(11:2).  
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In accordance with the teaching of Dane County v. 
Stevenson L.J., surely the filing of a new Chapter 51 petition 
cannot be justified based on allegations that Helen continued 
to engage in aggressive conduct during the course of her 
thirty day protective placement.  Such a ruling would permit a 
County to take advantage of its own failure to comply with 
statutory time limits. In effect, the County could continuously 
initiate a new commitment proceedings based on any new 
incident that occurs during a delay in affording the timely 
hearing the legislature has mandated. In this case, alleged 
incidents of disruptive behavior that occurred subsequent to 
the entry of the thirty day protective placement order were 
merely additional products of the underlying condition that 
prompted the initial commitment action back on April 12, 
2010.  Procedural time limits designed to safeguard those 
facing commitment are of little value if these time limits can 
be disregarded simply by citing new incidents of erratic 
behavior that occur while the patient is confined waiting for a 
court hearing.

As the authorities discussed above either directly or 
implicitly recognize, whether a trial court retained 
competency to adjudicate the merits of a particular 
commitment proceeding is ultimately a question of law 
subject to independent review.  State ex rel Lockman v. 
Gerhardstein, 107 Wis. 2d at 327; State ex rel. Sandra D. v. 
Getto, 175 Wis. 2d at 493-494; Kindcare, Inc. v. Judith G.,
250 Wis. 2d at 823, ¶9.  Judge Buslee’s ruling denying 
Helen’s motion to dismiss did not attempt to distinguish 
Sandra D., did not address subsequent decisions applying 
Sandra D., and did not provide any other explanation for the 
court’s decision denying the motion.  (9:9). 
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CONCLUSION

For the reasons set forth above, this Court should 
affirm the Court of Appeals’ decision reversing the 
Chapter 51 commitment order and accompanying involuntary 
medication order.  Alternatively, this Court should either 
conclude the filing of successive commitment proceedings 
deprived the circuit court of authority to enter the Chapter 51
commitment order, or remand the case to the Court of
Appeals to address this issue.
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ARGUMENT 

1. The First Issue For Review In This Case  
Is Not Whether Alzheimer’s Is A Mental  
Illness, But Whether the Alzheimer’s  
Suffered By Helen E.F., With Its  
Particular Behavioral Disturbances, 
Constitutes A Mental Illness For 
Purposes of Involuntary Commitment  
Under Wisconsin Statute 51.01 (13) (b). 
 

Helen E.F.’s response brief misstates the first 

issue for review before the Court in this case.  The issue 

is not whether Alzheimer’s is a mental illness.  Fond du 

Lac County is not contending that Alzheimer’s is a 

mental illness.  The issue, as granted for review by the 

Court, is whether the Alzheimer’s suffered by Helen 

E.F., with its particular behavioral disturbances, 

constitutes a mental illness for purposes of involuntary 

commitment within the meaning of Wisconsin Statutes § 

51.01 (13) (b).   

It is possible for someone with Alzheimer’s, or 

other form of dementia, to develop a condition or set of 

conditions that constitutes a mental illness for purposes 

of involuntary commitment, and a court should not rule, 

as a matter of law, that the individual may not be 

involuntarily committed for treatment for merely having 
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Alzheimer’s.  The Court of Appeals focused on how 

Helen E.F. acquired her illness.  The cause of a mental 

illness is immaterial.  What is material is whether one 

has it. 

II.  Wisconsin Statutes § 51.20  
Authorizes The Involuntary  
Commitment Of Any Individual  
Who Meets the Standards Of 
Being Mentally Ill, A Danger To  
Self or Others, And A Proper 
Subject For Treatment, Including  
Those Who Have Dementia Or Are  
Subject To An Order For  
Protective Placement 

 
 The Wisconsin Statutes do not support the 

contention, asserted in Helen E.F.’s response brief, that 

Chapter 51 does not authorize the commitment of an 

individual with Alzheimer’s.  Helen E.F. was not 

committed because she has Alzheimer’s or other form 

of dementia.  She was committed because she meets 

the standards for involuntary commitment under 

Chapter 51.   

Nothing in the statutes evidences a legislative 

intent to prevent a person from being involuntarily 

committed and, being, at the same time, subject to an 

order for protective placement under Chapter 55.  In 
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fact, a careful reading of the statutes reveals precisely 

the opposite.  Wisconsin Statute § 55.12 (2) expressly 

provides that no individual who is subject to an order for 

protective placement or services may be involuntarily 

transferred to, detained in, or committed to a treatment 

facility for care except under s. 51.15, the emergency 

detention statute, or 51.20.  The statutes would not 

contain this provision if it were not possible for the same 

person to be subject to protective placement and 

involuntary commitment at the same time.   

Even a petition for an order for the involuntary 

administration of psychotropic medication as a 

protective service under Wisconsin Statute § 55.14 is 

intertwined with Chapter 51.  It requires, within the 24 

months previous to the filing of the petition, either a 

finding of probable cause for commitment under s. 

51.20 (7), a settlement agreement under s. 51.20 (8) 

(bg), a commitment under s. 51.20 (13), or evidence that 

the individual meets one of the dangerousness criteria 

set forth in s. 51.20 (1) (a) 2. a. to e.  Chapters 51 and 

55 serve different purposes, but they are 

complementary, and are clearly intertwined.  Together, 
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they may be used to provide the total care an individual 

requires for mental health and residential care and 

custody as is appropriate under the circumstances. 

III.  There Is Clear, Satisfactory and  
Convincing Evidence In The Record  
That Helen E.F. Meets The Criteria 
For Involuntary Commitment Because  
She Is Mentally Ill, A Danger to Herself  
And Others, And A Proper Subject  
For Treatment. 

  

 The evidence at trial was uncontroverted that 

Helen E.F. meets the criteria for involuntary 

commitment.  Her agitation, anxiety, and depression are 

features of a mental illness.  Dr. Robert Rawski, a 

psychiatrist who performed a court-ordered evaluation 

of Helen E.F’s mental condition, testified to these 

conditions thoroughly and credibly.  It was his 

uncontroverted medical judgment that Helen E.F. is 

mentally ill for purposes of involuntary commitment.   

The features of Helen E.F.’s mental condition that 

resulted in the circuit court’s finding that she has a 

mental illness are not the features of a degenerative 

brain disorder, as defined in Wisconsin Statute § 55.01 

(1v).  The statute defines degenerative brain disorder as 
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the loss or dysfunction of brain cells to the extent that 

the individual is substantially impaired in his or her 

ability to provide adequately for his or her own care or 

custody.  Nothing in this definition contains any 

reference to conditions such as agitation, anxiety and 

depression.  No one disputes that Helen E.F. was 

substantially impaired in her ability to provide for her 

own care or custody.  But that was not the basis for Dr. 

Rawski’s medical judgment, and the circuit court’s 

finding, that Helen E.F. is mentally ill, nor was it an 

element that formed the basis for her commitment.  The 

entire issue of Alzheimer’s as a degenerative brain 

disorder is not relevant to the disposition of this case. 

Nor is there evidence in the record to suggest that 

the move to a different unit caused Helen E.F.’s 

confusion, agitation, and anxiety, as asserted in the 

amicus brief of the Elder Law Section of the State Bar of 

Wisconsin and the Wisconsin Chapter of the National 

Academy of Elder Law Attorneys, which, for the sake of 

brevity, hereinafter will be referred to as Elder Law 

Section.  Helen E.F’s agitation and anxiety, and 

resulting physical aggression and refusal of cares, had 
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preceded her admission to the psychiatric unit, at the 

nursing home where she had resided for six years.   

 There is clear and convincing evidence that Helen 

E.F. is a danger to herself and others.  The record 

shows that Helen E.F’s agitation and anxiety caused her 

to physically strike out at caregivers, hitting them on 

various places of their bodies as they attempted to give 

her required care.  As a result she was not able to 

receive proper care.  The record shows that her inability 

to cooperate with hygiene care was the likely cause of 

her urinary tract infections, and put her at serious risk of 

infection and morbidity.  This is substantial evidence of 

danger to self and others. 

Contrary to the assertions in Helen E.F.’s 

response brief, the record contains clear, satisfactory 

and convincing evidence that Helen E.F. is a proper 

subject for treatment.  Helen E.F. was not treated for 

Alzheimer’s on the inpatient behavioral health unit.  She 

was treated for the agitation, anxiety and paranoia that 

constitute her mental illness.  These symptoms are 

treatable under the involuntary commitment standards 

because psychotropic medications improve and control 
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the agitation and anxiety, relieve her mental anguish, 

and reduce or eliminate the physical aggression that 

prevent caregivers from providing the residential care 

she requires.   

Protective placement has little value for someone 

who is unable to receive or cooperate with care due to 

mental illness.  Treatment enabled Helen E.F. to 

cooperate with care, and of particular importance, with 

hygiene care.  This was designed not only to reduce her 

physical aggression toward others and the potential of 

infection and morbidity, but to achieve for her a measure 

of dignity and well-being.   

The Elder Law Section amicus brief speaks of 

innovative treatment, but demonizes the commitment 

process and psychiatric care with references to 

handcuffs and psychotropic drugs.  Helen E.F. was not 

brought to the Behavioral Health Unit in handcuffs.  

There are regulations in place to protect those placed 

on emergency detentions from the inappropriate use of 

restraints.  There have been great advances in 

psychotropic medication in the past thirty years, to 

directly treat the disorder of thought, mood or perception 
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rather than merely sedating someone.  This qualifies as 

“innovative treatment.”  The petition for examination was 

brought not only out of legal necessity, but of 

compassion and genuine concern for Helen E.F.’s 

situation.  She greatly benefited from her treatment, and 

to deny it to her merely because she has Alzheimer’s 

would be unconscionable.   

Finally, Helen E.F.’s response brief has no 

answer for In the Mental Condition of C.J. 120 Wis. 2d 

355, 354 N.W.2d 219 (Ct. App. 1984), cited and 

discussed at length in Fond du Lac County’s Brief, 

which is directly on point in this case as to the issue of 

Helen E.F. being a proper subject for treatment.   

IV.  Helen E.F. Was Found To Be a Proper  
Subject For Commitment Based On Her Mental 
Condition, Not On Her Behavior. 
 

 Helen E.F. was not involuntarily committed for her 

behavior, as asserted in Helen E.F.’s response brief and 

in the amicus brief of the Elder Law Section.  There is 

no constitutional barrier to her commitment.  Her 

commitment was based on her mental condition, which 

resulted in behaviors that were dangerous to herself and 

others.  It was Helen E.F’s agitation, anxiety and 



9 

 

depression that constitute her mental illness.  In turn, 

the illness caused her to physically strike out at 

caregivers and refuse required care.   

Dr. Rawski’s psychiatric diagnosis, on page 2 of 

his written report, differentiated between the essential 

features of dementia and the essential features of what 

he called the behavioral disturbances of dementia.  He 

noted that behavioral disturbances are often accelerated 

by confusion from the cognitive impairment, as well as 

associated anxiety, mood, sleep and thought and 

perceptual disturbances including the potential for 

persecutory delusions and visual hallucinations.  

Anxiety, mood, sleep, thought, and perceptual 

disturbances are not behaviors.  In terms of semantics, 

Dr. Rawski uses the term “behavioral disturbances” to 

describe these features.  But they are in actuality mental 

conditions that cause behavior.   

Every mental illness diagnosis necessarily 

involves an analysis of the patient’s behavior, whether in 

the form of speech, acts or omissions.  A psychiatrist 

may infer from the patient’s behavior, during the process 

of diagnosis, the essential components of a mental 
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illness, such as an agitated state or state of anxiety, 

depressed state, mood swings, paranoid ideations, 

delusions, and visual or auditory hallucinations.  The 

behavior reflects the mental condition, but the behavior 

alone does not determine the diagnosis of mental 

illness.  A diagnosis is based on the medical judgment 

of the doctor concerning the patient’s mental condition, 

from which the behavior results.  And so it is with Helen 

E.F., and the evidence presented in the record by her 

evaluating psychiatrist. 

IV.  The Involuntary Commitment Of  
Persons Who Have A Mental Illness  
Who Also Have Alzheimer’s Or Other  
Form of Dementia Will Have Little Negative 
Impact On Those People Who Execute A  
A Power Of Attorney For Health Care, 
Or On The Operation Of The Courts. 
 
Helen E.F.’s response brief and the amicus brief 

of the Elder Law Section grossly exaggerate the 

potential impact of a reversal of the decision of the 

Court of Appeals in this case.   

First, Fond du Lac County is not asking the Court 

to determine that Alzheimer’s is a mental illness.  A 

determination that the involuntary commitment statutes 

apply to those individuals with Alzheimer’s or other form 
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of dementia, who develop conditions which meet the 

standard for involuntary commitment, would affect only 

those individuals, not everyone who has Alzheimer’s. 

Second, the argument exaggerates the impact on 

health care power of attorneys.  Wisconsin Statutes § 

155.20 (2) (c) 2.c. authorizes the admission of 

individuals to nursing homes and community based 

residential facilities by their health care agents if the 

individual is not diagnosed as having a mental illness at 

the time of admission.  In most instances, as it occurred 

with Helen E.F., the onset of conditions qualifying as a 

mental illness is more likely to occur after the admission 

has been made to a nursing home, and in those cases 

there would be no impact on continued residence. 

Third, the response and amicus briefs probably 

misconstrue the provision cited.  There is no Wisconsin 

case law on point, but the term “diagnosed with a mental 

illness” for purposes of admission to a skilled nursing 

facility, could reasonably be construed to mean having a 

primary diagnosis of a mental illness.  The diagnosis 

should be tied to the need for residential care and 

custody.  If a person needs residential care due to a 
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decline in cognitive or physical abilities, and is not in 

need of residential care for any reason associated with 

a mental illness, a construction of the statute to disallow 

admission to the residential care facility by the health 

care agent defeats the primary purpose of the statute 

and produces an absurd result.  

Fourth, instead of asking the Court to prohibit the 

involuntary commitment of individuals who meet 

commitment standards, advocacy groups should ask the 

Wisconsin Legislature to amend a law that makes little 

sense.  Mentally ill people become infirm, too, and 

should be allowed the same benefits from executing a 

health care power of attorney as any other person. 

Nor is it likely that courts will be flooded with 

petitions for guardianship and protective placement if 

the Court reverses the Court of Appeals decision in this 

case.  Powers of attorney are favored under the new 

statutes governing guardianship and protective 

placement, as they should be, and they are not easily 

set aside or defeated.  Not everyone who has 

Alzheimer’s have mental conditions that result in 

dangerous behaviors that meet commitment standards.  
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But for those that do, they deserve the treatment they 

require.  The decision in this case should not be 

determined by peripheral considerations raised in 

amicus briefs, but on the law and the record of the 

proceedings.  

V.  Pursuant To The Rules of  
Appellate Procedure Of The Court  
In Wisconsin Statutes § 809.62 (6), 
Helen E.F.’s Argument That The  
Chapter 51 Petition Should Have  
Been Dismissed Due To Loss Of  
Competency Or Abuse Of Process  
Is Improperly Made Because That 
Issue Is Not Set Forth In The  
Petition For Review Granted By 
The Court, Nor Has It Been Allowed 
By Order Of The Court 

 
If a petition for review is granted, the parties 

cannot raise or argue issues not set forth in the petition 

unless ordered otherwise by the Supreme Court.  

Wisconsin Statutes § 809.62 (6).  The issue Helen 

E.F.’s response brief raises concerning the loss of 

competence of the circuit court to hear the matter or 

abuse of process is not set forth in the petition for 

review.  The Court has not issued an order that allows 

raising the issue.  It is improper for Helen E.F.’s 
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response brief to raise and argue the issue before the 

Court. 

VI.  The Petition For The Involuntary  
Commitment Of Helen E.F Was  
Necessary And Legally Appropriate 
 
The treatment Helen E.F. received in the inpatient 

psychiatric unit was necessary to alleviate and control 

her agitation and anxiety, reduce the danger to herself 

and others and restore a measure of dignity, peace and 

tranquility to her life.  The record incontrovertibly shows 

that.  The petition for examination was brought in good 

faith and with reasonable diligence and attention to 

Helen E.F.’s needs and the needs of the public, and 

both benefited greatly by it. 

Helen E.F. is not alone in the issues she faces, 

and offices of corporation counsel regularly face 

challenges concerning those who have dementia.  

There is no one solution that may be fashioned to 

address every situation.  Depending on the 

circumstances, solutions may be fashioned using 

guardianship and protective placement.  But at other 

times, where involuntary commitment standards are 

met, the most appropriate solution is treatment on an 
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inpatient psychiatric unit, where medication may be 

most safely administered, adjusted and monitored.  The 

provision for the involuntary administration of 

psychotropic medication as a protective service may be 

used as appropriate, but is of limited value in 

circumstances where the least restrictive level of 

treatment consistent with a person’s needs is a 

psychiatric unit.  Health care agents do not have the 

authority to admit principles to a psychiatric unit.  The 

statutes provide tools to create solutions for persons 

with dementia in the most appropriate manner, 

consistent with the rights of the subject individual, and 

the Court should recognize and uphold them. 
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    CONCLUSION 

I respectfully request the Court to reverse the 

decision of the court of appeals and affirm the order of 

the Fond du Lac County Circuit Court for the involuntary 

commitment of Helen E.F. as lawfully issued. 

  Dated this 14th day of November, 2011 

   Respectfully submitted, 

 

   ________ _______ 

   WILLIAM J. BENDT 

   Fond du Lac County Corporation Counsel 

   160 S Macy Street 

Fond du Lac, WI 54935 

   (920) 929-3150 

   william.bendt@fdlco.wi.gov 

 Attorney for Petitioner-Respondent- 

 Petitioner 
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INTRODUCTION 

The attorney members of the Elder Law Section of 

the State Bar of Wisconsin (ELS) and the Wisconsin 

Chapter of the National Academy of Elder Law Attorneys 

(WI NAELA) write this brief to address the following 

issues: the significant collateral damage of classifying 

Alzheimer's as a qualifying mental illness; the 

substantive due process violation in using behavioral 

symptoms to define mental illness; and the need to 

develop appropriate care and treatment for individuals 

in the complicated stages of Alzheimer's. 

ARGUMENT 

I. IF ALZHEIMER'S IS FOUND TO BE A 
MENTAL ILLNESS, GUARDIANSHIPS AND 
PROTECTIVE 	PLACEMENTS 	IN 
WISCONSIN WILL INCREASE 
DRAMATICALLY, BECAUSE AN AGENT 
UNDER A POWER OF ATTORNEY CANNOT 
ADMIT A PRINCIPAL WHO HAS A MENTAL 
ILLNESS TO A CBRF OR SKILLED 
NURSING FACILITY. 

The specific question before the Court is whether 

"Alzheimer's dementia....with its particular behavioral 
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disturbances" (Petition for Review, p.1) is a "mental 

illness" within the meaning of Wis. Stat. § 51.01(13)(b), 

allowing an individual to be involuntarily committed 

under Wis. Stat. § 51.20. Given the wider scope of 

issues that the Elder Law Bar addresses on behalf of 

clients with Alzheimer's, we want to advise the Court 

that the broader impact of this case is not in the laws 

before it, but in the laws that are closely related. 

Specifically, an answer of "Yes" to the civil 

commitment question before the Court will mean that 

no individual with Alzheimer's who has executed a 

power of attorney for health care allowing nursing home 

admission, will be able to rely on that advance directive 

for admission to a community-based residential facility 

(CBRF) or skilled nursing facility (SNF). It will mean 

further, that the provisions of Wis. Stat. § 50.06 

allowing a family member to consent to admission to a 

CBRF or SNF for an incapacitated individual who has 

not executed a power of attorney for health care, will not 

apply to individuals with Alzheimer's. 
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This alarming result is because both the power of 

attorney for health care statute regarding admissions to 

certain facilities, Wis. Stat. § 155.20(2)(c), and the 

"family consent" statute regarding admissions to certain 

facilities, Wis. Stat. § 50.06(2)(b), specifically prohibit 

agents and family from admitting individuals with 

mental illness. Consequently, answering "Yes" to the 

question before the Court will bring about a dramatic 

increase in guardianships and protective placements, 

which will be the only way legally to admit incapacitated 

Alzheimer's patients to facilities such as the nursing 

home in which Helen E.F. resided prior to her detention. 

As elder law attorneys, we encourage clients to 

execute advance directives such as powers of attorney 

for health care (POAHC) to make sure their wishes are 

carried out by agents of their choice. One decision that 

our clients are encouraged to make with respect to the 

POAHC, is whether their agent may admit them to a 

residential care facility such as a CBRF, or to a skilled 

nursing facility if the need develops Almost all elderly 

3 



clients will choose to grant this authority to their agents 

when counseled that the alternative may be a 

guardianship and protective placement if nursing home 

care is inevitable and the agent has no authority to 

consent to admission. Our elderly clients usually choose 

to grant this authority because they do not want costly 

court intervention in their private health decisions, nor 

do they wish to be declared legally incompetent. 

In Wisconsin, the delegation of authority to a 

health care agent is limited. With respect to admission 

to facilities by a health care agent, Wis. Stat. 

155.20(2)(c) sets forth the parameters of authority: 

2. A health care agent may consent to the admission 
of a principal to the following facilities, under the 
following conditions: 

a. To a nursing home, for recuperative care 
for a period not to exceed 3 months, if the principal 
is admitted directly from a hospital inpatient unit, 
unless the hospital admission was for psychiatric 
care. 

b. If the principal lives with his or her health 
care agent, to a nursing home or a 
community-based residential facility, as a 
temporary placement not to exceed 30 days, in 
order to provide the health care agent with a 
vacation or to release temporarily the health care 
agent for a family emergency. 

c. To a nursing home or a community based 
residential facility, for purposes other than those 
specified in subd. 2. a. and b., if the power of 
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attorney for health care instrument specifically so 
authorizes and if the principal is not diagnosed as 
developmentally disabled or as having a mental 
illness at the time of the proposed admission.  

(Emphasis supplied.) Under this statute, where an 

individual has a mental illness, the agent cannot 

consent to admission to a CBRF or SNF. Thus, the only 

alternative is protective placement. 

Helen E.F. has a valid, activated POAHC (R. 9:7.) If 

she has mental illness, her daughter, who is the agent, 

will not lawfully be permitted to consent to her 

admission to a skilled nursing facility. She will be forced 

to undergo a permanent guardianship and protective 

placement despite the existence of an advance directive. 

Similarly, individuals afflicted with Alzheimer's 

who do not have health care powers of attorney, will no 

longer be able to be admitted to a facility following a 

hospitalization with the consent of a family member 

under Wis. Stat. § 50.06, because they are diagnosed as 

having mental illness.' 

1 Wis. Stat §50.06 states, in pertinent part: 
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Statutory language is interpreted "in relation to 

the language of surrounding or closely-related statutes; 

and reasonably, to avoid absurd or unreasonable 

results." State ex rel. Kalal v. Circuit Court, 2004 WI 58, 

¶46, 271 Wis. 2d 633, 681 N.W.2d 110. In a matter 

involving the care and treatment of an individual, 

Chapter 51 (Civil Commitment), Chapter 55 (Protective 

Placement), and Chapter 155 (Power of Attorney for 

Health Care) of the Wisconsin Statutes are closely 

related since they address the various means by which 

an individual receives that care. 

It would be absurd indeed if the legion of 

individuals for whom the "nursing home and CBRF 

admission" provision of a POAHC is arguably the most 

50.06 Certain admissions to facilities. 

(2) An individual under sub. (3) may consent to admission, 
directly from a hospital to a facility, of an incapacitated individual 
who does not have a valid power of attorney for health care and 
who has not been adjudicated incompetent in this state, if all of 
the following apply: 

(b) The individual for whom admission is sought is not  
diagnosed as developmentally disabled or as having a  
mental illness at the time of the proposed admission. 

(emphasis supplied) 
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crucial were not able to use it. Reading Chapter 51 in a 

manner that renders a health care agent powerless to 

admit an Alzheimer's patient to a CBRF or a nursing 

home, creates an unreasonable result. 

It is also unreasonable and unnecessary to read 

Chapter 51 in a way that places an immense burden on 

the protective placement system, Chapter 55 2  . To 

illustrate this effect, we begin with statistics from the 

Wisconsin Court System website, which provide the 

baseline as to cases in the Wisconsin courts. 

Http / /www.wicourts.gov/  publications/ statistics/ circ 

uit/docs/probatestate10.pdf (copy in Appendix). In 

2010, there were 2,430 guardianships and 1,750 

protective placements instituted statewide. 

The 2011 Alzheimer's Facts and Figures Report, 

http: / /www.alz.org/  downloads/ Facts_Figures_2011.p 

df (relevant sections included in Appendix), states that 

in 2008 (the most recent year for which the report 

2 The ELS and WI NAELA believe that the protective placement 
system under Chapter 55 adequately provides for an Alzheimer's 
patient with disruptive behaviors to be stabilized and treated. We 
echo the position in pages 22-29 of the amicus brief that the 
Coalition of Wisconsin Aging Groups filed in the Court of Appeals. 

7 



gathered this type of data) there were 74,358 people in 

nursing homes in Wisconsin. Report, p.42. Of that total, 

it is estimated that sixty-six percent (66%) have 

cognitive impairment, with thirty-eight percent (38%) 

having moderate to severe levels. Id. This means that of 

the individuals likely to be in nursing homes currently, 

as many as 38% or 28,256 could be in need of 

guardianship and protective placement immediately due 

to § 155.20(2)(c), if this Court finds Alzheimer's to be a 

mental illness. An additional 20,820 may need 

guardianship and protective placement in the future 

when their cognitive impairment progresses, for a total 

of 49,076 guardianships and protective placements 

based on the 2008 figure alone. 

As far as the future, according to the same report, 

there will be 130,000 individuals over 65 in Wisconsin 

with Alzheimer's as of 2025. Report, p. 19. By the time 

they reach age 80, seventy-five percent (75%) of the 

individuals with Alzheimer's are predicted to need 

nursing home care. Report, p. 23. This means that in 
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Anticipated Increase in Guardianship and 
Protective Placement Cases in Wisconsin Courts 

if Alzheimer's is a Mental Illness 
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2025, 97,500 people would need guardianship and 

protective placement when it is time to enter a nursing 

home or CBRF. The chart below summarizes these 

projections: 

The increase from 1750 protective placements, to 

28,256 that would be immediately required if 

Alzheimer's is a mental illness, is enough to bring 

probate courts to a grinding halt. Processing 97,500 

protective placement cases - based on the 2025 figures - 

would require a vast increase in court personnel and 

county protective service workers to manage the 
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caseload. This does not even take into account the 

annual reviews that will be required for each case under 

Wis. Stat. § 55.18. 

While the anticipated toll on the court system is 

extreme, of even greater concern is the fact that each 

one of these individuals will be forced to be declared 

legally incompetent in a court of law, and subjected to 

the restriction of liberty associated with a protective 

placement proceeding. In the Matter of Protective 

Placement of Judith G., 2002 WI App 36,1f 12, 250 Wis. 

2d 817, 640 N.W.2d 839. This will be true even for those 

people who have advance directives. 

II. CIVILLY COMMITTING AN INDIVIDUAL 
BASED ON "BEHAVIOR" VIOLATES 
SUBSTANTIVE DUE PROCESS. 

Commitment to a mental hospital is "a massive 

curtailment of liberty," Humphrey v. Cady, 405 U.S. 

504, 509 (1972), and thus "requires due process 

protection." Addington v. Texas, 441 U.S. 418, 425 

(1979). The loss of liberty produced by an involuntary 

commitment is more than a loss of physical freedom. 
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Commitment to a mental hospital "can engender 

adverse social consequences to the individual" and 

"[w]hether we label this phenomena 'stigma' or choose to 

call it something else . . . we recognize that it can occur 

and that it can have a very significant impact on the 

individual." Addington, supra, at 425-426. 

Fond du Lac County argues that the "behavioral 

manifestations" of Helen E.F.'s dementia fall within the 

meaning of "mental illness" as defined in Wis. Stat. § 

51.01(13)(b) for purposes of commitment under Wis. 

Stat. § 51.20. While conceding that her "condition is 

considered to be a progressive mental defect that is not 

treatable" (County's Brief at 5) the County goes on to 

argue that "the behavioral disturbances [associated 

with her Alzheimer's] are considered to be a substantial 

disorder of thought, mood or perception that grossly 

impair Helen E.F's judgment, behavior, capacity to 

recognize reality, and the ability to meet the ordinary 

demands of life. (16:7) That meets the statutory 

definition for mental illness for purposes of involuntary 
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commitment." County's Brief at 6 (emphasis supplied). 

Under the County's theory, any behavioral 

disturbance associated with a medical condition is a 

"mental illness" if the behavior falls within the statutory 

classification. This reading of the statute renders it 

applicable to all types of medical conditions that involve 

behavioral aspects during the course of the illness, such 

as Multiple Sclerosis, urinary tract infections, 

Parkinson's Disease, brain tumors, HIV related 

encephalopathy and numerous other physical and 

neurological illnesses, see, e.g. Chuang, Mental 

Disorders Secondary to General Medical Conditions, 

http : / / emedicine.medscape. com/  article/ 294131 -overy 

iew (copy included in Appendix). 

Commitment based on behavior alone was found 

to violate the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution in Foucha 

v. Louisiana, 504 U.S. 71 (1992). In that case, an 

insanity acquittee was held in a mental institution 

despite the fact that he was no longer mentally ill, under 
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a Louisiana law that required him to prove he was no 

longer dangerous in order to be released. The Supreme 

Court found there was no constitutional justification for 

detaining an individual who was not mentally ill. In 

similar fashion to this case, the civil detainee in Foucha 

had an antisocial personality disorder, not a mental 

illness, which "sometimes leads to aggressive conduct." 

Id. at 82. Observing the fatal flaw in that theory of 

detention, the Court stated: 

This rationale would permit the State to hold 
indefinitely any other insanity acquittee not mentally 
ill who could be shown to have a personality disorder 
that may lead to criminal conduct....It would also be 
only a step away from substituting confinements for 
dangerousness for our present system which, with 
only narrow exceptions and aside from permissible 
confinements for mental illness, incarcerates only 
those who are proved beyond reasonable doubt to 
have violated a criminal law. 

Id. at 82-83. Thus it is clear that dangerous 

behavior3 , by itself, is not constitutionally sufficient to 

justify a civil commitment. Accord, O'Connor v. 

3 It should be noted in this case, that the "dangerous behavior" of 
this 85 year old, 100 pound woman consisted of swatting at 
caregivers during cares, without evidence of any injury 
whatsoever, and grabbing at people when they walked by. Petition 
for Examination, R.1:714-5. This can hardly be called "serious 
physical harm" which is the standard for commitment under Wis. 
Stat. §51.20(1)(a)2 
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Donaldson, 422 U.S. 563, 575 (1975), Addington, supra, 

The constitutionality of civil commitment procedures is 

predicated on their limitation to individuals who are 

both mentally ill and dangerous. Calling the behaviors a 

"mental illness" is a clever attempt to gloss over the fact 

that both elements are constitutionally required. 

Because of the significant liberty interests 

involved, a civil commitment statute must be narrowly 

enough drawn so that its terms have a content that is 

reasonably precise and those persons it encompasses 

can be identified with reasonable accuracy. O'Connor v. 

Donaldson, supra, If the definition of "mental illness" 

in Wis. Stat. § 51.01(13)(b) can be interpreted in such a 

circular fashion that any person who exhibits behaviors 

that meet the standards of the statute has a "mental 

illness" under the statute, then it is overly broad. Most 

of us have shown poor judgment, exhibited poor 

memory, and been disruptive on occasion. Without 

more, none of those things can or should subject us to 

commitment. 
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III. SINCE THE GROWTH OF ALZHEIMER'S IS 
INEVITABLE, INNOVATWE TREATMENT 
PROVIDES A BETTER SOLUTION TO 
CHALLENGING BEHAVIORS THAN MENTAL 
COMMITMENT. 

"How old would you be if you didn't know how old 
you are?" Satchel Paige 

The Wisconsin Counties Association, in support of 

the Petition for Review, claims that the Court of Appeals 

decision will result in cherry-picking by private facilities 

to exclude Alzheimer's patients, and county facilities 

will become places of last resort for Alzheimer's patients. 

WCA Amicus Brief in Support of Petition for Review, p.2. 

This assertion is not grounded in reality. 

Based on the growth statistics cited supra in 

Section I, any private facility wishing to stay in business 

is going to have to take Alzheimer's patients. County 

facilities are also guaranteed to have an increase in 

Alzheimer's patients, not due to cherry-picking by 

private facilities, but due to demographics. The real 

question is not which facilities will take Alzheimer's 

patients, but how they will treat them. 

Alzheimer's is the health care crisis of the Baby 
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Boomer generation. The effects of Alzheimer's are so 

debilitating and overwhelming that it is seen quite 

rightly as a nefarious affliction. There is no doubt that 

this disease will require significant resources in 

caregiving, medical treatment, and finances over the 

next several decades. 

At the same time, in some ways Alzheimer's 

provides blessings that can only be understood when 

loved ones and caregivers allow themselves to 

experience life from the patient's perspective. With 

Alzheimer's, memories of loved ones fade and then 

disappear completely, causing great sadness to those 

whose memories remain. However, with the dissipation 

of cherished memories also comes the end of painful 

recollections and old hurts, so that the afflicted 

individual lives purely and simply, in the moment. 

Understanding that perspective is what will allow 

health care facilities to develop and implement 

treatment methodologies that maximize the "pleasant" 

moments for each patient, thus reducing the likelihood 
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of that patient acting out. For examples of this 

treatment methodology in action, see Pam Belluck, 

Giving Alzheimer's Patients Their Way, Even Chocolate, 

New York Times, Dec. 31, 2010 (part of a series on 

Alzheimer's entitled 'The Vanishing Mind") available at 

http: //www.nytimes.com/2011 /01 /01/he  alth/Olcare. 

html. The article describes innovative approaches used 

at the Beatitudes nursing home in Arizona. Some of the 

approaches include allowing a patient to eat, sleep and 

bathe on the patient's schedule, allowing a patient to eat 

any and all foods that the patient likes, including 

chocolate, and painting designs on the floor to prevent 

patients from wandering. 

Our response to Fond du Lac County and the 

Wisconsin Counties Association is this instead of 

handcuffs and psychotropic drugs, try chocolate. 

Instead of locking up our venerated elders in mental 

hospitals with drug addicts, alcoholics, and violent 

individuals, try compassion and innovative treatment. 

We are not asking this Court to create an 
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appropriate treatment program for Alzheimer's 

individuals At the same time, this Court need not 

condone the inappropriate detention of these patients in 

mental institutions simply because the facilities have 

not yet adopted effective treatments. Wisconsin's elders 

deserve better. 

CONCLUSION  

For the reasons set forth above, the Elder Law 

Section of the State Bar of Wisconsin and Wisconsin 

Chapter of the National Academy of Elder Law Attorneys 

urge this Court to affirm the decision of the Court of 

Appeals. This Brief represents only the position of WI 

NAELA and the ELS, not the State Bar of Wisconsin. 

Dated this 19th day of October, 2011. 

Respectfully submitted: 

CAROL J 15 ESSELS 
State Bar No. 1003674 
NELSON, IRVINGS & WAEFFLER, S.C. 
2675 North Mayfair Road, Suite 420 
Wauwatosa, Wisconsin 53226 
Ph: 414-777-0220 
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Begin Date: 	01-01-2010 	 Probate Disposition Summary 
End Date: 	1231-2010 	 Statewide Report Statewide 

Total 	Total Jury Court Dismissed Other Median Age at 
CATEGORIES Opened Disposed Trial Trial Before Tdal Disposition 

TOTAL PROBATE-UNCLASSIFIED 1361 1319 0 3 0 1316 1 

Formal Estate Proceedings 871 910 0 12 1 897 441 

Informal Estate Proceedings 6906 7014 0 13 2 6999 367 

Ancillary Proceedings 40 42 0 0 0 42 110 

Special Administration 1972 1801 0 3 1 1797 192 

Summary Assignment 142 149 0 1 0 148 225 

Summary Settlement 110 123 0 0 0 123 68 

Termination Of Joint Tenancy 50 49 0 0 0 49 1 

Termination Of Life Estate 54 53 0 0 0 53 1 

Determination Of Descent 27 20 0 0 0 20 3 

Total Other Estate Proceedings 2395 2237 0 4 1 2232 166 

TOTAL ESTATES 10172 10161 0 29 4 10128 356 

Trusts 369 475 0 4 0 471 1 

Guardianships 2430 2937 0 95 0 2842 44 

Temporary Guardianships 487 419 0 7 1 411 29 

Conservatorships 60 77 0 1 0 76 29 

Protective Placements (with new guardianship) 1734 1940 0 43 0 1897 43 

Protective Placements (on existing guardianship) 16 53 0 2 0 51 57 

Protective Services 13 20 0 0 0 20 65 

Mental Commitments 16646 16946 14 843 7227 8862 5 
Alcohol Commitments 230 224 0 14 135 75 8 

Drug Commitments 29 26 0 1 14 11 9 

Minor Commitments 90 80 0 7 44 29 3 

Total Commitments 16995 17276 14 865 7420 8977 5 

TOTAL PROTECTIVE ACTIONS 22104 23197 14 1017 7421 14745 9 

TOTAL ADOPTIONS 1444 1448 0 0 74 1374 31 

TOTAL PROBATE 35081 36125 14 1049 7499 27563 28 

CCAP-510 (Report 13B) 09/2009 Probate Deposition Summary 	 Statistics Generated on 01-14-2011 07:05 pm 



AN ESTIMATED 	 MILLION PEOPLE HAVE ALZHEIMER'S DISEASE 

MILLION UNPAID AREGIVERS 

BILLION DOLLARS IN ANNUAL COSTS 

2011 Alzheimer's Disease 
Facts and Figures 

alzheimer's 95 association 
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2011 Alzheimer's Disease Facts and Figures 
provides a statistical resource for U.S. data related 
to Alzheimer's disease, the most common type of 
dementia, as well as other dementas Background 
and context for interpretation of the data are 
contained In the Overview. This information includes 
definitions of the types of dementia and a summary 
of curre nt knowledge about Alzheimer's disease.  
Additional sections address prevalence, mortality, 
caregiving and use and costs of care and services.  
The Special Report feciisei, on the benefits and 
challenges of early detection and diagnosis of 
Alzheimer's disease.  
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Specific information hi this year's 
Alzheimer's Disease Facts and Figures 
includes: 

• Overall number of Americans with Alzheimer's 

disease nationally and for each state 

• Proportion of women and men with Alzheimer's 

and other dementias 

• Estimates of lifetime risk for developing Alzheimer's 

disease 

• Number of family caregivers, hours of care provided, 

economic value of unpaid care nationally and 

for each state, and the impact of caregiving on 

caregivers 

• Use and costs of health care, long-term care and 

hospice care for people with Alzheimer's disease 

and other dementias 

• Number of deaths due to Alzheimer's disease 

nationally and for each state, and death rates by age 

The Appendices detail sources and methods used 

to derive data in this report. 

This document frequently cites statistics that apply 

to individuals with all types of dementia. When 
possible, specific information about Alzheimer's 

disease is provided; in other cases, the reference 

may be a more general one of "Alzheimer's disease 

and other dementias." 

The conclusions in this report reflect currently 
available data on Alzheimer's disease. They are the 

interpretations of the Alzheimer's Association. 
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Millions of Americans have Alzh  
disease or other dementia. 
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The number of Americans with Alzheimer's disease 

and other dementies will grow each year as the 

proportion of the U.S. population that is over age 65 

continues to increase. The number will escalate rapidly 

in coming years as the baby boom generation ages. 

Estimates from selected studies on the prevalence and 

characteristics of people with Alzheimer's and other 

dementies vary depending on how each study was 

conducted. Data from several studies are used in this 

section to describe the prevalence of these conditions 

and the proportion of people with the conditions by 

gender, race and ethnicity, and years of education. 

Data sources and study methods are described In 

the Appendices. 

Prevalende of Alzheimer's Disease and 
Other Dementias 

An estimated 5.4 million Americans of all ages have 

Alzheimer's disease in 2011. This figure includes 

5.2 million people aged 65 and olderomm  and 

200,000 individuals under age 65 who have 

younger-onset Alzheimer's." 

• One in eight people aged 65 and older (13 percent) 

has Alzheimer's disease.A2 

• N early half of people aged 65 and older (43 percent) 

have Alzheimer's disease." 

• Of those with Alzheimer's disease, an estimated 

4 percent are under age 85, 6 percent are 65 to 74, 

45 percent are 76 to 84, and 45 percent are 85 or 

Older." 9,  A4 

The estimated numbers for people over 65 corns 

from the Chicago Health and Aging Project (CHAP), 

a population-based study of chronic health diseases 

of older people. Recently, the National Institute on 

Aging and the Alzheimer's Association convened a 

conference to examine certain discrepancies among 

estimates from CHAP and other studies, including the 

Aging, Demographics, and Memory Study (ADAMS), 

a nationally representative sample of older adults!" 

A panel of experts concluded that the discrepancies in 

the.published estimates arose from differences in how 

those studies counted who had Alzheimer's disease. 

When the same diagnostic criteria were applied across 

studies, the estimates were very similar!" .  AS 

National estimates of the prevalence of all forms of 

dementia are not available from CHAR Based on 

estimates from ADAMS, 13.9 percent of people aged 

71 and older in the United States have dementia.fol 

This number would be higher using the broader 

diagnostic criteria of CHAR. 

Prevalence of Alzheimer's Disease and 
Other Dementias in Women and Men 

More women than men have Alzheimer's disease and 

other dementies. Almost two-thirds of all Americans 

living with Alzheimer's are women." Of the 

5.2 million people over age 65 with Alzheimer's in 

the United States, 3.4 million are women and 

1.8 million are men." Based on estimates from 

ADAMS,.16 percent of women aged 71 and older have 

Alzheimer's disease or other dementia compared with 

11 percent of men,••461 

Further analyses show that the larger proportion of 

older women than men who have Alzheimer's disease 

or other dementia is primarily explained by the fact 

that women live longer on average than men "5.401 

Moreover, many studies of the age-specific 

incidence (development of new cases) of Alzheimer's 

disease("-" or any dementia m7em-54I  have found no 

significant difference by gender. Thus, women are not 

more likely than men to develop dementia at any 

given age. 
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Prevalence of Alzheimer's Disease and Other 
Dementias by Years of Education 

People with fewer years of education appear to be at 

higher risk for Alzheimer's and other dementias than 

those with more years of education. Prevalence and 

incidence studies show that having fewer years of 

education is associated with a greater likelihood of 

having demential' s. "' and a greater risk of developing 

dementia!".  51. "J51471 

Some researchers believe that a higher level of 

education provides a "cognitive reserve" that enables 

individuals to better compensate for changes in 

the brain that could result in Alzheimer's or another 

dementia!"-0  However, others believe that these 

differences in educational attainment and dementia 

risk reflect such factors as increased risk for disease 

in general and less access to medical care in lower 

socioeconomic groups."" 

Prevalence of Alzheimer's Disease and Other 
Dementias In Older Whites, African-Americans 

and Hispanics 

While most people in the United States living with 

Alzheimer's and other dementias are non-Hispanic 

whites, older African-Americans and Hispanics are 

proportionately more likely than older whites to have 

Alzheimer's disease and other dementias.'"'" Data 

indicate that in the United States, older African- 

Americans are probably about twice as likely tohave 

Alzheimer's and other dementias as older whites?' 

and Hispanics are about one and one-nalf times as 

likely to have Alzheimer's and other dementias as older 

whites)" Figure 1 shows the estimated prevalence 

for each group, by age, from the Washington Heights- 

Inwood Columbia Aging Project (WHICAP). 

No known genetic factors can account for these 

prevalence differences across racial groups. Instead, 

health conditions such as high blood pressure and 

diabetes, lower levels of education and other differ-

ences in socioeconomic characteristics that are risk 

factors for Alzheimer's disease and other dementias 

are more common in older African-Americans and 

Hispanics than in older whites. Some studies suggest 

that differences based on race and ethnicity do not 

persist in detailed analyses that account for 

these factors."1" 

Prevalence studies such as WHICAP are designed 

so that all individuals with dementia are detected. 

But in the community, only about half of those with 

Alzheimer's disease or other dementia receive a 

diagnosis. l641  There is evidence that missed diagnoses 

are more common among older African-Americans and 

Hispanics than among older whites. iss- s"For example, 

a 2006 study of Medicare beneficiaries found that 

Alzheimer's disease or another dementia had been 

diagnosed in 9.6 percent of white beneficiaries, 

12.7 percent of African-American beneficiaries and 

14 percent of Hispanic beneficiaries. m  Although rates 

Of diagnosis were higher among African-Americans 

and Hispanics compared with whiles, the difference 

was not as great as would be expected based on the 

estimated differences found in prevalence studies. 

This disparity is of increasing concern because the 

proportion of older Americans who are African- 

American and Hispanic is projected to grow in coming 

years."' If the current racial and ethnic disparities in 

diagnostic rates continue, the proportion of individuals 

with undiagnosed dementia will increase. 
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figure 1: Proportion of People Aged 65 and Older with Alzheimer's Disease and Other Dementias, 
by Race/Ethnicity, Washington Heights-Inwood Columbia Aging Project, 2006 
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Created from data from Gotland at al. in) 

Incidence and Lifetime Risk of 
Alzheimer's Disease 

Prevalence is the number of existing cases of a 

disease in a population at a given time. Incidence 

is the number of new cases of a disease in a given 

time period. The estimated annual incidence (rate of 

developing disease in a one-year period) of Alzheimer's 

disease appears to increase dramatically with age, 

from approximately 53 new cases per 1,000 people 

aged 85 to 74, to 170 new cases per 1,000 people 

aged 75 to 84, to 231 new cases per 1,000 people 

over age 85 (the "oldest-oldT01  Some studies have 

found that incidence levels off after age 90, but these 

findings are controversial. A recent analysis indicates 

that dementia incidence may continue to increase and 

that previous observations of an incidence plateau may 

be due to sparse data for the oldest-old 1 701 Because 

of the increase In the number of people over 65 in the 

United States, the annual total number of new cases 

of Alzheimer's and other dementias is projected to 

double by 2050.'01 

• Every 69 seconds, someone in America develops 

Alzheimers.0 

• By mid-century, someone in America will develop 

the disease every 33 seconds A7 

Lifetime risk is the probability that someone of a 

given age develops a condition during their remaining 

lifespan. Data from the original Framingham Study 

population was used to estimate lifetime risks of 

Alzheimer's disease and of any dementia.' n ° Starting 

in 1975, nearly 2,800 people from the Framingham 

Study who were age 65 and free of dementia were 

followed for up to 29 years. The study found that 

65-year-old women without dementia had a 20 percent 

chance of developing dementia during the remainder 

of their lives (estimated lifetime risk), compared with a 

17 percent chance for men. For Alzheimer's, 

the estimated lifetime risk was nearly one in five 

(17.2 percent) for women compared with one in 10 

(9.1 percent) for men.ft  'a Figure 2 presents lifetime 

risks of Alzheimer's for men and women of specific 
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ages. As previously noted, these differences in lifetime 

risks between women and men are largely due to the 

longer life expectancy for women. 

The definition of Alzheimer's disease and other 

dementias used in the Framingham Study required 

documentation of moderate to severe disease as well 

as symptoms lasting a minimum of six months. 

Using a definition that also includes milder disease and 

disease of less than six months' duration, lifetime risks 

of Alzheimer's disease and other dementias may 

be much higher than those estimated by the 

Framingham Study. 

Estimates of the Number of People with 
Alzheimer's Disease, by State 

Table 2 (pages 18 to 19) summarizes the projected total 

number of people aged 65 and older with Alzheimer's 

disease by state for the years 2000, 2010 and 2025.A 10  

The percentage changes in the number of people with 

Alzheimer's between 2000 and 2010 and between 

2000 and 2025 are also shown. Note that the total 

number of people with Alzheimer's will be larger for 

states with larger populations, such as California and 

New York. Comparable projections for other types of 

dementia are not available. 

As shown In Figure 3, between 2000 and 2025 some 

states and regions across the country are expected 

to experience double-digit percentage increases in 

the overall numbers of people with Alzheimer's, due 

to increases in the proportion of the population over 

age 65. The South and West are expected to experi-

ence 50 percent and greeter increases in numbers 

of people with Alzheimer's between 2000 and 2025. 

Some stales (Alaska, Colorado, Idaho, Nevada, Utah 

and Wyoming) are projected to experience a doubling 

(or more) in number of people with Alzheimer's. 

figure 2: Framingham Estimated Lifetime Risks for Alzheimer's by Age and Sex 
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figure 3: Projected Changes Between 2000 and 2025 in Alzheimer Prevalence by State 

M 0 - 24.0% 111 24.1% - 31.0% 	M 31.1% - 49,0% MI 49.1% - 81.0% Mil 81.1% - 127.0% 

Created from data from Hebert at al.mm° 

Although the projected increases in the Northeast are 

not nearly as marked as those in other regions of the 

United States, it should be noted that this section of 

the country currently has a large proportion of people 

with Alzheimer's relative to other regions because this 

region already has a high proportion of people over age 

65. The increasing number of people with Alzheimer's 

will have a marked impact on states' healthcare 

systems, not to mention families and caregivers. 

Looking to the Future 

The number of Americans surviving into their BOs and 

90s and beyond is expected to grow dramatically due to 

advances in medicine and medical technology, as well 

as social and environmental conditions. ini  Additionally, 

a very large segment of the American population — the 

baby boom generation — is reaching retirement age. In 

fact, the first baby boomers are reaching ago 65 this year. 
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By 2030, the segment of the U.S. population aged 

65 years and older is expected to double, and the 

estimated 71 million older Americans will make up 

approximately 20 percent of the total population.mc 

As the number of older Americans grows rapidly, 

so too will the numbers of new and existing cases of 

Alzheimer's disease and other dementias, as shown 

in Figure 4," 

• In 2000, there were en estimated 411,000 new 

(incident) cases of Alzhelmer's disease. For 2010, that 

number was estimated to be 454,000 (a 10 percent 

Increase); by 2030, it is projected to be 615,000 

(50 percent increase from 2000); and by 2050, 959,000 

(130 percent increase from 20001.cm 

• By 2030, the number of people aged 66 and older with 

• Alzheimer's disease is estimated to reach 7.7 million — 

a 50 percent increase from the 5.2 million aged 65 and 

older currently affected." 

• By 2060, the number of people aged 65 and older with 

Atzheimer's disease may triple, from 5.2 million to a 

projected 11 to 16 million, barring the development of 

medical breakthroughs to prevent or more effectively 

treat the disease.141)." 

Longer life expectancies and aging baby boomers 

will also increase the numbers and percentages of 

Americans who will be among the oldest-old. Between 

2010 and 2050, the oldest-old are expected to increase 

from 15 percent of all older people in the United States 

to one in every four older Americans (24 percent)11c 

This will result in an additional 15 million oldest- 

old people — individuals at high risk for developing 

Alzheimer's731 

• In 2010, an estimated 6 million Americans were 

85 years and older; by 2050, that number will nearly 

quadruple to 21 million.o/ 

• In 2010, the 85-years-and-older population included 

about 2.4 million people with Alzheimer's disease, 

or 47 percent of the Alzheimer population aged 

65 and oldericI 

•When the first wave of baby boomers reaches age 

85 years (2031), an estimated 3.5 million people aged 

85 and older will have Alzheimer's.," 

figure 4: Projected Numbers of People Aged 65 and Over in the U.S. Population with Alzheimer's 
Disease (in Millions) Using the U.S. Census Bureau Estimates of Population Growth* 

Year 	 2000 	 2010 	 2020.  	 2090 
	

2040 
	

2050 

' Numbers indicate middle estimates per decade. Colored areas Indicate low and high estimates per decade. 

Created from data from Hebert et el 2003.ms." 
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table 2: Projections by State for Total Numbers of Americans Aged 65 and Older with Alzheimer's 

18 	Prevalence 	2011 Alzheimer's Disease Facts and Figures 

Projected Total 
Numbers (In 1,000E1 

with Alzheimer's 

Percentage 
Change in Alzheimer's 

(Compared to 2000) 

State 2000 2010 2025 2010 	2025 
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Created from data from Hebert at al.rouaD 
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table 2 (continued) 

mom 

Projected Total 
Numbers lin 1,000s) 

with Alzhe!mere 

Percentage 
Change in Alzhelmer's 

(Compared to 2000) 

State 2000 2010 2025 2010 	2025 

	

44.0 	 50.0 

111115 

	

10.0 	 15.0 



Alzheinner's diseasels the sixth-leading 
cause of death across all ages in the United 
States. 75) It isI rthe fifth-leading cause of death 
for those aged 65 and older.'') 
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In 2008, based on preliminary data from the 

National Center for Health Statistics, Alzheimer's was 

reported as the underlying cause of death for 82,476 

people.cm,  However, as discussed in the Special 

Report, Alzheimer's disease was often not listed as 

an underlying cause of death in those who had the 

conditionPege' Thus, Alzheimer's disease may be the 

cause of death or a contributing cause of death for 

even more Americans than indicated by official 

government data. 

Deaths from Alzheimer's Disease 

Alzheimer's is becoming a more common cause of 

death as the populations of the United States and 

other countries age. While other major causes of death 

continue to experience significant declines, those from 

Alzheimer's disease have continued to rise. Between 

2000 and 2008 (preliminary data), deaths attributed to 

Alzheimer's disease increased 66 percent, while those 

attributed to the number one cause of death, heart 

disease, decreased 13 percent (Figure 6).(7,80 

The increase in the number and proportion of death 

certificates listing Alzheimer's reflects both changes in 

patterns of reporting deaths on death certificates over 

time as well as an increase in the actual number of 

deaths attributable to Alzheimer's. 

The different ways in which dementia eventually ends 

in death can create ambiguity about the underlying 

cause of death. Severe dementia frequently causes 

such complications as immobility, swallowing 

disorders and malnutrition. These complications can 

significantly increase the risk of developing pneu-

monia, which has been found in several studies to be 

the most commonly identified cause of death among 

elderly people with Alzheimer's disease and other 

dementias. The situation has been described as a 

"blurred distinction between death with dementia and 

death from dement-10m) Regardless of the cause of 

death, 61 percent of people with Alzheimer's at age 70 

are expected to die before age 80 compared with 

30 percent of people at age 70 without Alzheimers.t", 

figure 5: Percentage Changes in Selected Causes of Death (All Ages) Between 2000 8  and 2008b 

Cause 	Alzheimer's 
	

Stroke 
	

Prostate 
	

Breast 
	

Heart 
	

HIV 
of death 
	

disease 
	 cancer 	 career 

	
disease 

a National Center for Health Statistics. Deaths: Final oats for 2000.10 
b National Center for Health Statistics. Deaths: Pieliminety Data for 2008.04 
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Rate Number of Deaths Rate State Number of Deaths State 

table 3: Number of Deaths and Annual Mortality Rate (per 100,000) Due to Alzheimer's Disease 

by State, 2007 

Created from data from Xu et al.ms 
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Age 2000 2004 2007 

	

139.6 	168.7 	176.7 

"Wain 

	

17.6 	22.5 	24.7 Total" 

•Reflects average death rate for ages 45 and older. 

Created from data from Xu at al.c" 

State-by-State Deaths from 
Alzheimer's Disease 

Table 3 provides information on the number of 
deaths due to Alzheimer's by state in 2007. (State-by-
state death data by specific cause of death were not 
included in the preliminary data for 2008.) The 
information was obtained from death certificates and 
reflects the underlying cause of death, as defined by 
the World Health Organization: "the disease or injury 
which initiated the train of events leading directly to 
death."01 The table also provides annual mortality 
rates by state in order to compare the risk of death due 
to Alzheimer's disease across states with varying 
population sizes. For the United States as a whole, in 
2007, the mortality rate for Alzheimer's disease was 
24.7 deaths per 100,000 people. Based on the 
preliminary data for 2008, the U.S. rate increased to 
27.1 per 100,000. 

Death Rates by Age 

Although people younger than 65 can develop and die 
from Alzheimer's disease, the highest risk of death 
from Alzheimer's is in people aged 66 or older. As 
seen in Table 4, death rates for Alzheimer's increase 
dramatically with age. To put these age-related 
differences into perspective, in the United States in 
2007 (the most recent data available), compared with 
people aged 65 to 74, the total mortality rates from all 
causes of death was 2.5 times as high for those aged 
75 to 84 and 6.4 times as high for those aged 85 and 
older. For diseases of the heart, mortality rates were 
2.8 times and 9.2 times as high, respectively. For all 
cancers, mortality rates were 1.8 times as high and 
2.2 times as high, respectively. In contrast, Alzheimer's 
disease death rates were 8.6 times as high for people 
aged 75 to 84 and 41.2 times as high for people 85 
and older compared with people aged 66 to 74." 

This large age-related increase in death rates due to 
Alzheimer's underscores the lack of a cure or effective 

treatments for the disease. 

table 4: U.S. Alzheimer Death Rates 
(per 100,000) by Age, 2000, 2004 and 2007 

Duration of Illness from Diagnosis 
to Death 

Studies indicate that people 65 and older survive an 
average of four to eight years after a diagnosis of 
Alzheimer's disease, yet some live as long as 20 years 
with Alzheimer's) t"°t  This indicates the slow, insidious 
nature of the progression of Alzheimer's, with loss 
of memory and thinking abilities, as well as loss of 
independence over the duration of the illness. On 
average, a person with Alzheimer's will spend more 
years (40 percent of the total number of years with 
Alzheimer's) in the most severe stage of the disease 
than in any other stage.(94  And much of this time will 
be spent in a nursing home, as nursing home admis-
sion by the age of 80 is expected for 75 percent of 
people with Alzheimer's compared with only 4 percent 
of the general population!" In all, an estimated 
two-thirds of those dying of dementia do so in nursing 
homes, compared with 20 percent of cancer patients 
and 28 percent of people dying from all other condi-
tions. ta9I Thus, in addition to Alzheimer's being the 
sixth-leading cause of death, the long duration of 
illness may be an equally telling statistic of the public 
health impact of Alzheimer's disease. 
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TRILLION 

As the number of people with Alzheimer's 
disease and other dementias grows in the 
future, aggregate payments for their care 
will increase dramatically. 

34 
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896 	 19,772 

679 	 286 

237 	 1,301 Other payer 	 662 

Beneficiaries with Alzheimer's or Other 
	

Beneficiaries 
Dementia by Place of Residence 	 without Alzheimer's 

Community-Dwelling 
	

Disease or 
All 
	

Beneficiaries 
	

Beneficiaries 
	

Other Dementia 

For people with Alzheimer's disease and other demen-

tias, aggregate payments for health care, long-term care 

and hospice are projected to increase from $183 billion in 

2011 to $1.1 trillion in 2050 (in 2011 dollars). Medicare 

and Medicaid cover about 70 percent of the costs of 

care. This section describes the use and costs of health 

care, long-term care and hospice by people with 

Alzheimer's disease and other dementias. All costs are 

reported in 2010 dollars," unless otherwise indicated. 

Total Payments for Health Care, 
Long-Term Care and Hospice 

Table 7 reports the average per person payments for 

healthcare and long:term care services for Medicare 

beneficiaries with Alzheimer's disease or other 

dementia. In 2004, total per person payments from 

all sources for health care and long-term care for 

Medicare beneficiaries with Alzheimer's disease or other 

dementia were three times as great as payments for 

other Medicare beneficiaries in the same age group 

($42,072 per person for those with Alzheimer's 

disease or other dementia compared with $13,515 

per person for those without these conditions, in 2010 

dollars).026),  Ala 

Most older people with Alzheimer's disease and other 

dementias have Medicare," and their high use of 

hospital and other healthcare services translates into 

high costs for Medicare. In 2004, Medicare payments 

per person for beneficiaries aged 65 and older with 

Alzheimer's and other dementias were almost three 

times as high as average Medicare payments for other 

Medicare beneficiaries in the same age group.1,25' 

Twenty-two percent of older people with Alzheimer's 

disease and other dementias who have Medicare also 

have Medicaid coverage "gal  Medicaid pays for nursing 

home and other long-term care services for some 

people with very low income and low assets," 

and the high uae of these services by people with 

Alzheimer's and other dementias translates into high 

• 

table 7: Average per Person Payments for Healthcare and Long-Term Care Services, 
Medicare Beneficiaries Aged 65 and Older, with and without Alzheimer's Disease or Other Dementia 
and by Place of Residence, 2004 Medicare Current Beneficiary Survey, 2010 Dollars 

Total* 
	

42,072 
	

24,260 
	

68,964 
	

13,515 

•Payments from sources do not equal total payments exactly due to the effect of population weighting. Payments for all beneficiaries 
with Alzheimer's disease or other dementia include payMents for community-dwelling end tadlity-dwelling beneficiaries. 
Crested from date Rom Alzheimer's Association, characteristics, Casts and Health Service Use for Medicare Beneficiaries with a 
Dementia Diagnosis: Report 1: Medicare Current Beneficiary Survey, 2009.02,1 
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figure 11: Aggregate Costs of Care by Payer 
for Americans Aged 65 and Older with 
Alzheimer's Disease and Other Dementias; 2011* 

Total cost: $183 Billion 

`Data are in 2011 dollars. 

Source: Model developed by The Lewin Group for the Alzheimer's 
Assoclation:"22  B billions. "Other" payment sources include private 
insurance, health maintenance organizations, other managed care 
organizations and uncompensated care. 

costs for Medicaid. In 2004, Medicaid payments per 

person for Medicare beneficiaries aged 65 and older 

with Alzheimer's and other dementias were more than 

nine times as great as average Medicaid paynients for 

other Medicare beneficiaries in the same age group 

($8,419 per person for people with Alzheimer's disease 

and other dementias compared with $915 for people 

without these conditions, in 2010 dollars; Table 7)1025) 

Based on a model developed for the Alzheimer's 

Association by The Lewin Group using the average per 

person payments from all sources for health care for 

people aged 65 and older with Alzheimer's disease and 

other dementias and The Lewin Group's Long-Term 

Care Financing Model, total payments for 2011 are 

estimated at $183 billion, including $130 billion for 

Medicare and Medicaid combined (in 2011 dollars, 

Figure 11).' 

Medicare 
$93B, 51% 

Medicaid 
$375, 20% 

Out-of-pocket 
$315, 17% 

Other 
$225,12% 

Use and Costs of Healthcare Services 

People with Alzheimer's disease and other demen-

tias have three times as many hospital stays as 

other older people. 0261  Moreover, use of healthcare 

services for people with other serious medical 

conditions is strongly affected by the presence or 

absence of Alzheimer's and other dementias. In 

particular, people with coronary heart disease, 

diabetes, congestive heart failure and cancer who 

also have Alzheimer's and other dementias have 

higher use and costs of healthcare services than do 

people with these medical conditions but no 

coexisting Alzheimer's or other dementia. 

Use of Healthcare Services by Setting 

Older people with Alzheimer's disease and other 

dementias have more hospital stays, skilled nursing 

home stays and home healthcare visits than other 

older people. 

• Hospital. In 2004, there were 828 hospital 

stays per 1,000 Medicare beneficiaries aged 

65 and older with Alzheimer's disease or other 

dementia compared with 266 hospital stays 

per 1,000 Medicare beneficiaries without 

these conditions h 261 At any point in time, about 

one-quarter of all hospital patients aged 85 and 

older are people with Alzheimer's and other 

dementlas. cm  The most common reasons for 

hospitalization of people with Alzheimer's disease 

include syncope, fall and trauma (26 percent), 

ischemic heart disease (17 percent) and gastroin-

testinal disease (9 percent) (Figure 12).0271 

• Skilled nursing facility. In 2004, there were 319 

skilled nursing facility stays per 1,000 beneficiaries 

with Alzheimer's and other dementias compared 

with 39 stays per 1,000 beneficiaries for people 

without these conditions.0251 

• Home health care. In 2004, one-quarter of 

Medicare beneficiaries aged 65 and older who 

received Medicare-covered home healthcare 

services were people with Alzheimer's and other 

dementias.0281 
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figure 12: Reasons for Hospitalization by People with Alzheimer's Disease: 

Percentage of Hospitalized People by Admitting Diagnosis 

Reason 	Syncope, fell 
trauma 

Created from data from Rudolph at al.on 

lechemic heart 
disease 

Gastrointestinal 
disease 

Pneumonia Delirium, mental 
status change 

Costs of Healthcare Services by Setting 

In 2004, average per person payments from all sources 

for healthcare services, including hospital, physician 

and other medical provider, skilled nursing facility, 

home health care and prescription medications, were 

higher for Medicare beneficiaries aged 65 and older 

with Alzheimer's and other dementias than for other 

Medicare beneficiaries in the same age group (Table 8). 

Impact of Coexisting Medical Conditions on Use and 
Costs of Healthcare Services 

Ninety-live percent of all Medicare beneficiaries have 

at least one coexisting medical condition .= Table 9 

reports the proportion of people with Alzheimer's 

disease or other dementia with certain coexisting 

medical conditions. In 2004, 26 percent of Medicare 

beneficiaries aged 85 and older with Alzheimer's 

disease and other dementias also had coronary heart 

disease; 23 percent also had diabetes; 18 percent also 

had congestive heart failure; 13 percent also had 

cancer; and 8 percent also had Parkinson's diseasalm 

People With serious medical conditions and 

Alzheimer's or other dementia are more likely to 

be hospitalized than people with the same serious 

medical conditions but no Alzheimer's or other 

dementia (Figure 13). They also have longer 

hospital stays. 

Similarly, average per person payments for many 

healthcare services are also higher for people who 

have other serious medical conditions and Alzheimer's 

or other dementia than for people who have the 

other serious medical conditions but no dementia. 

Table 10 shows the average per person total Medicare 

payments and average per person Medicare payments 

for hospital, physician, skilled nursing facility and home 

health care for beneficiaries with other serious medical 

conditions who either do or do not have Alzheimer's 

or other dementia.osP  Medicare beneficiaries with a 

serious medical condition and Alzheimer's or other 

dementia had higher average per person payments 
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Coexisting Condition 

Beneficiaries without 
Alzhelmer's 

Disease or 
Other Dementia 

Beneficiaries with 
Alzheimer's 

Disease or 
Other Dementia 

Medical provider• 	5,551 3,948 	Coronary heart disease 

Percentage with 
Alzhelmer's or Other 

Dementia and the 
Coexisting Condition 

Tastatlatkai-sa.arzi,... 
26% 

r'.111r7ftr-MtatutialW 
Home health care 1,601 	 359 Diabetes 23% 

I 	f: 

table 8: Average per Person Payments, from 
All Sources, for Healthcare Services Provided to 
Medicare Beneficiaries Aged 65 and Older with or 
without Alzheimer's Disease or Other Dementia, 
2004 Medicare Beneficiary Survey, in 2010 Dollars 

table 9; Percentages of Medicare Beneficiaries 
Aged 65 and Older with Alzheimer's Disease 
and Other Dementias by Specified Coexisting 
Medical Conditions, 2004 Medicare Current 
Beneficiary Survey 

""Medical provider" includes physician, other medical provider and laboratory 
services, and medical equipment and supplies. 
"'Information on payments for prescription drugs is only available for people 
who were living in the community, that is, not in a nursing home or assisted 
living facility. 

Created from date from Alzheimer's Association, characteristics, Costs and 
Health Service Use for Medicare Beneficiaries with a Dementia Diagnosis: 
Report 1: Medicare Current Beneficiary Survey, 2009."20 

Congestive heart failure 
	

16% 
iianier 

lg 
St-la 

Cancer 	 13% 
nniniiisat.l VS' 11; 

azga&aaau 'slamb.ratmtnitagilitritaffl 
Created from data from Alzheimer's Association, Characteristics, 
Costs and Health Service Use for Medicare Beneficiaries with a Dementia 
Diagnosis: Report 1: Medicare Current Beneficiary Survey, 2009.0m 

figure 13: Hospital Stays per 1,000 Medicare Beneficiaries Aged 65 and Older with Selected Medical 
Conditions by Presence or Absence of Alzheimer's Disease and Other Dementias, 2006 

With other condition but no Alzhelmer's or other dementia IN With other condition plus Alzheimer's or other dementia 

Hospital stays 

1,000 

800 

600 

900 

200 

0 

Cancer Condition Coronary heart disease Diabetes Congestive heart failure 

Created from data from Alzheimer's Association, Characteristics, Costs and Health Service Use 
for Medicare Beneficiaries with a Dementia Diagnosis: Report 2: National 20% Sample Medicare 
Fee-for-Service Beneficiaries, 2009.00 
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table 10: Average per Person Payments by Type of Service and Medical Condition 
for Medicare Beneficiaries with or without Alzheimer's Disease and Other Dementias, 
2006 Medicare Claims, in 2010 Dollars* 

Average per Person Medicare Payment 

Selected Medical Condition 
by Alzheimer's Disease/ 
Dementia (AD/DI Status 

Total 
Payment 

Payment for 
Hospital Care 

Payment for 
Physician Care 

Payment for 
Skilled Nursing 

Facility Care 

Payment for 
Home 

Health Care 

With AD/D  

Without AD/D 

Without AD/D 

With AD/D  

Without AD/D 

With AD/D  

Without AD/D 

With AD/D 

6,279 

9,417 

1,663 	 3,740 

1,696 	 1,663 

24,900 

20,722 

1,756 

24,129 

15,162 

1,598 	 3,586 

1,277 	 1,078 

1,928 

884 

9,999 

9,384 

'This table does not include payments for all kinds of Medicare services, and as a result the average per person 
payments for specific Medicare services do not sum to the total per parson Medicare payments. 

Created from data from Alzheimer's Association, ChemMeristics, Casts and Health Service Use for Medicare Beneficiaries 
with a Dementia Diagnosis: Report 2: National 20% Sample Medicare Fee-for-Service Beneficiaries, 2009.1mum 

than Medicare beneficiaries with the same medical 

condition but no Alzheimer's or other dementia, with 

one exception (payments for physician care for people 

with congestive heart failure). 

Use and Costs of Long-Term 
Care Services 

Seventy percent of people with Alzheimer's disease 

and other dementias live at home, usually with help 

from family and friends. 0311  As their dementia 

progresses, they generally receive more and more care 

from family and other unpaid caregivers. im  Many 

people with Alzheimer's and other dementias also 

receive paid services at home; in adult day centers, 

assisted living facilities or nursing homes; or in more 

than one of these settings at different times in the 

often long course of their illness. Given the high 

average costs of these services (e.g., adult day center 

services; $69 per day; 0321  assisted living, $38,596 par 

yeanimi  and nursing home care, $74,239—$82,113 per 

year," 21 in 2010 dollars), most people with Alzheimer's 

and other dementias and their families cannot afford 

them for long. Medicaid is the only federal program 

that will cover the long nursing home stays that most 

people with dementia require in the late stages of their 

illness, but Medicaid requires beneficiaries to be poor 

to receive coverage. The Affordable Care Act (the 

national healthcare reform law enacted in 2010) 

includes a new voluntary insurance program, known as 

the CLASS Act, to help pay for long-term care and 

support services, Including some nursing home costs. 

Benefits will not be payable until 2018, however, and 
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like private long-term care insurance, the program 

requires individuals to sign up for the insurance with 

their employer before they develop dementia. 

Use of Long Term Care Services by Setting 

Most people with Alzheimer's disease and other 

dementias who live at home receive unpaid help from 

family members and friends, but some also receive 

paid home and community-based services, such as 

personal care and adult day center care. A study of 

older people who needed help to perform daily 

activities, such as dressing, bathing, shopping and 

managing money, found that those who also had 

cognitive impairment were more than twice as likely as 

those who did not have cognitive impairment to 

receive paid home well " In addition, those who had 

Cognitive impairment and received paid services used 

almost twice as many hours of care monthly as those 

who did not have cognitive impairment.033I 

People with Alzheimer's and other dementias make up 

a large proportion of all elderly people who receive 

nonmedical home care, adult day center services and 

assisted living and nursing home care. 

• Home care. More than one-third (about 37 percent) 

of older people who receive primarily nonmedical 

home care services, such as personal care and 

homemaker services, through state home care 

programs in Connecticut, Florida and Michigan have 

cognitive impairment consistent with dementia.113443°, 

• Adult day center services. At least half of elderly 

adult day center participants have Alzheimer's 

disease or other dementia.0311361 

• Assisted living care. Estimates from various studies 

indicate that 45 to 87 percent of residents of assisted 

living facilities have Alzheimer's disease or other 

dement1026,139) 

• Nursing home care. In 2008, 68 percent of all 

nursing home residents had some degree of 

cognitive impairment, including 27 percent who 

had mild cognitive impairment and 41 percent who 

had moderate to severe cognitive impairment 

(Table 11), I'm  In June 2010, 47 percent of all nursing 

home residents had a diagnosis of Alzheimer's or 

other dementia in their nursing home record11411 

• Alzheimer special care unit. Nursing homes had a 

total of 82,586 beds in Alzheimer special care units in 

June 2010.°4244,0 These Alzheimer special care unit 

beds accounted for 73 percent of all special care unit 

beds and 5 percent of all nursing home beds at that 

time. The number of nursing home beds in Alzheimer 

special care units increased in the 1980s but has 

decreased since 2004, when there were 93,763 beds 

in such units 1 1401 Since almost half of nursing home 

residents have Alzheimer's or other dementia, and 

only 6 percent of nursing home beds are in Alzheimer 

special care units, it is clear that the great majority of 

nursing home residents with Alzheimer's and other 

dementias are not in Alzheimer special care units. 

Costs of Long-Term Care Services by Setting 

Costs are high for care at home or in an adult day 

center, assisted living facility or nursing home. 

The following estimates are for all service users and 

apply to people with Alzheimer's and other dementias 

as well as other users of these services. The only 

exception is the cost of Alzheimer special care units 

in nursing homes, which only applies to the people 

with Alzheimer's and other dementias who are in 

these units. 

• Home care. In 2009, the average cost for nonmedical 

home care, including personal care and homemaker 

services, was $20 per hour or $160 for an eight- 

hour day!'" 
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None 	Very Mild/ Mild 	Moderate/Severe Total Nursing Home Residents• State 

table 11: Cognitive Impairment in Nursing Home Residents by State, 2008* 

Percentage of Residents at Each Level of Cognitive Impairment•* 

Delaware 

4.01 
Florida 

39 170,454 

49,820 

.81198 

Illinois 

Iowa 

Kentucky 

_UM" • 

Massachusetts 

iCtirat, ALL; 

Minnesota 

Missouri 

Nebraska 

29 32 

43 30 27,381 
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Very Mild/ Mild 	Moderate/ Severe None Total Nursing Home Residents* State 

table 11 (continued): Cognitive Impairment in Nursing Home Residents by State, 2008* 

Percentage of Residents at Each Level of Cognitive Impairment" 

Rhode Island 

Pi& - 

South Dakota 

Texas 

'These figures include all individuals who spent any time in a nursing home in 2008. 
"Percentages for each state may not sum to 100 percent because of rounding. 

Created from data from U.S. Department of Health and Human Services, Centers for Medicare 
and Medicaid Services. Nursing Home Dare Compendium, 2009 Edition ^'a 

42 	Use and Costs of Health Care, Long-Term Care and Hospice 	2011 Alzheimer's Disease Facts and Figures 

128 



• Adult day center services. In 2009, the average cost 

of adult day services was $69 per day.""' Ninety-five 

'percent of adult day centers provided care for 

people with Alzheimer's and other dementias, and 

2 percent of these centers charged an additional fee 

for these clients. 

• Assisted living facility. In 2009, the average cost for 

basic services in an assisted living facility was $3,216 

per month, or $38,696 per year.032) Fifty-nine percent 

of assisted living facilities provided specialized 

. Alzheimer and dementia care and charged an average 

of $4,556 per month, or $54,670 per year, for this 

care. (Differences between the per year totals and 

the multiplying of per month figures by 12 are the 

result of rounding.) 

• Nursing home. In 2009, the average cost for e private 

room in a nursing home was $226 per day, or $82,113 

per year. The average cost of a semi-private room in 

a nursing home was $203 per day, or $74,239 per 

year. u321 Twenty-nine percent of nursing homes had 

separate Alzheimer special care units. The average 

cost for a private room in an Alzheimer special care 

unit was $239 per day, or $87,362 per year, and the 

average cost for a semi-private room was $214 per 

day, or $77,998 per year. 11321  (Differences between 

the per year totals and the multiplying of per day 

figures by 365 are the result of rounding.) 

Affordability of Long-Term Care Services 

Few individuals with Alzheimer's disease or other 

dementia and their families either have sufficient 

long-term care insurance or can afford to pay out-of- 

pocket for long-term care services for as long as the 

services are needed. 

• Income and asset data are not available for people 

with Alzheimer's or other dementia specifically, but 

47 percent of people aged 65 and older had incomes 

less than 200 percent of the federal poverty level in 

2009 (200 percent of the federal poverty level was 

$21,660 for a household of one in 2010). 0"l  Even for 

older people with higher incomes, the costs of home 

care, adult day center services, assisted living care or 

nursing home care can quickly exceed their income. 

• In 2006, 65 percent of older people living in the 

community, and 84 percent of those at high risk of 

needing nursing home care, had assets that would 

pay for less than a year in a nursing home!14)9 

Fifty-seven percent of older people in the community 

and 76 percent of those at high risk of needing 

nursing home care did not have enough assets to 

cover even a month in a nursing home 11481 

Long-Term Care Insurance 

In 2007, about 8 million people had long-term care 

insurance policies, which paid out $3.9 billion (in 2010 

dollars) for services for those who filed claims in that 

year. lm  Private health and long-term care insurance 

policies funded only about 9 percent of total long-term 

care spending in 2006, representing $18.7 billion of the 

$207.6 billion (in 2010 dollars) in long-term care 

spending. 04a1 However, long-term care insurance plays 

a significant role in paying for the care of people with 

dementia who purchase policies before developing 

the disease. 
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Medicaid Costs 

Medicaid covers nursing home care and other long-

term care services in the community for individuals 

who meet program requirements for level of care, 

income and assets. To receive coverage, beneficiaries 

must have low incomes or be poor due to their expendi-

tures on these services. Most nursing home residents 

who qualify for Medicaid must spend all of their Social 

Security checks and any other monthly income, except 

for a very small personal needs allowance, to pay for 

nursing home care. Medicaid only makes up the 

difference if the nursing home resident cannot pay the 

full cost of care or has a financially dependent spouse. 

The federal government and the states share in 

managing and funding the program, and states differ 

greatly in the services covered by their Medicaid 

programs. Medicaid plays a critical role for people with 

dementia who can no longer afford to pay for their 

long-term care expenses on their own. In 2008, 

Medicaid spending on institutional care accounted for 

58 percent of its long-term care expenditures, and 

spending on home and community-based services 

accounted for the remaining 42 percent of 

expenditures.048) 

Total Medicaid spending for people with Alzheimer's 

disease and other dementias is projected to be 

$37 billion in 2011. 1'12  About half of all Medicaid 

beneficiaries with Alzheimer's disease and other 

dementias are nursing home residents, and the rest 

live in the community."3” Among nursing home 

residents with Alzheimer's disease and other 

dementias, 51 percent relied on Medicaid to help 

pay for their nursing home care .11311 

In 2004, total per person Medicaid payments for 

Medicare beneficiaries aged 65 and older with 

Alzheimer's and other dementias were nine times 

as high as Medicaid payments for other Medicare 

beneficiaries aged 65 and older without the disease. 

Much of the difference in Medicaid payments for 

beneficiaries with Alzheimer's and other dementias 

is due to the costs associated with long-term care 

(i.e., nursing homes and other residential care facilities, 

such as assisted living facilities). Medicaid paid 

$19,772 (in 2010 dollars) per person for Medicare 

beneficiaries with a diagnosis of Alzheimer's disease 

and other dementias living in a long-term care facility 

compared with $895 for those with the diagnosis living 

in the community (Table 7, page 35)11251 

Out-of-Pocket Costs for Healthcare and 
Long-Term Care Services 

Although Medicare, Medicaid and other sources such 

as the Veterans Health Administration and private 

insurance pay for most hospital and other healthcare 

services and some long-term care services for older 

people with Alzheimer's and other dementias, 

individuals and their families still incur high out-of- 

pocket costs. These costs are for Medicare and other 

health insurance premiums, deductibles and copay-

ments and for healthcare and long-term care services 

that are not covered by Medicare, Medicaid 

or other sources. 

In 2004, Medicare beneficiaries aged 65 and older 

with Alzheimer's disease and other dementias had 

average annual per person out-of-pocket costs 

totaling $3,141 for healthcare and long-term care 

services that were not covered by other sources 

(Table 7, page 35). 1261  Average per person out-of-pocket 

costs were highest for people with Alzheimer's and 

other dementias who were living in nursing homes 

and assisted living facilities ($21,272 per person). 

Out-of-pocket costs for people aged 65 and older with 

Alzheimer's and other dementias who were living in 

the community were 20 percent higher ($2,929 per 

person) than the average costs for all other Medicare 

beneficiaries in that age group ($2,442 per person)."'' 
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Before the implementation of the Medicare Part D 

Prescription Drug Benefit in 2006, out-of pocket 

expenses were increasing annually for Medicare 

beneficiaries. 040' In 2003, out-of-pocket costs for 

prescription medications accounted for about one- 

quarter of total out-of-pocket costs for all Medicare 

beneficiaries aged 65 and older.' 601 Other important 

components of out-of-pocket costs were premiums for 

Medicare and private insurance (45 percent) and 

payments for hospital, physician and other healthcare 

services that were not covered by other sources 

(31 percent). The Medicare Part D Prescription Drug 

Benefit has helped to reduce out-of-pocket costs for 

prescription drugs for many Medicare beneficiaries, 

including beneficiaries with Alzheimer's and other 

dementiaell5II Sixty percent of all Medicare beneficiaries 

were enrolled in a Medicare Part D plan in 2010, and the 

average monthly premium for Medicare Part D is $40.72 

in 2011 (range: $14.80 to $133.401. 021  Clearly, however, 

'the biggest component of out-of-pocket costs for people 

with Alzheimer's and other dementias is nursing home 

and other residential care, and out-of-pocket costs for 

these services are likely to continue to grow over time. 

Use and Costs of Hospice Care 

Hospices provide medical care, pain management and 

emotional and spiritual support for people who are dying, 

including people with Alzheimer's disease and other 

dementias. Hospices also provide emotional and spiritual 

support and bereavement services for families of people 

who are dying. The main purpose of hospice care is to 

allow individuals to die with dignity and without pain and 

other distressing symptoms that often accompany 

terminal illness. Individuals can receive hospice care in 

their homes, assisted living residences or nursing 

homes. Medicare is the primary source of payment for 

hospice care, but private insurance, Medicaid and other 

sources also pay for hospice care. 

Use of Hospice Services 

In 2008, 6 percent of all people admitted to hospices 

in the United States had a primary hospice diagnosis of 

Alzheimer's disease (60,488 people).°" )  An additional 

11 percent of all people admitted to hospices in the 

United States had a primary hospice diagnosis of 

non-Alzheimer's dementia (113,204 people). Hospice 

length of stay has increased over the past decade. 

The average length of stay for hospice beneficiaries 

with a primary hospice diagnosis of Alzheimer's 

disease increased from 87 days in 1998 to 105 days 

in 2008.116  31 The average length of stay for hospice 

beneficiaries with a primary diagnosis of non- 

Alzheimer dementia increased from 57 days in 1998 

to 89 days in 2008. 

Costs of Hospice Services 

In 2004, hospice care payments from all sources 

for Medicare beneficiaries aged 85 and older with 

Alzheimer's and other dementias totaled $3.6 billion 

(in 2010 dollars). 0251  Average per person hospice care 

payments for these beneficiaries were eight times as 

much as payments for other Medicare beneficiaries in 

the same age group ($1,244 per person compared 

with $153 per person)."' 

Projections for the Future 

Total payments for healthcare, long-term care and 

hospice for people with Alzheimer's disease and other 

dementias are projected to increase from $183 billion 

in 2011 to $1.1 trillion in 2050 (in 2011 dollars). This 

dramatic rise includes a 7-fold increase in Medicare 

payments and a 5-fold increase in payments from 

Medicaid and out-of-pocket and other sources 

(i.e., private insurance, health maintenance 

organizations, other managed care organizations 

and uncompensated came"' 
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Overview 

Evaluation of patients who present to hospitals or physicians with altered behavior and/or mentation can be 
time-consuming and difficult and may lead to symptoms being quickly and prematurely dismissed as psychiatric in 
nature. According to the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR), the psychiatric 
presentation of a medical illness is classified as "the presence of mental symptoms that are judged to be the direct 
physiological consequences of a general medical condition." Therefore, understanding common psychiatric 
symptoms and the medical diseases that may cause or mimic them is of utmost importance. Failure to identify these 
underlying causal medical conditions can be potentially dangerous because serious and frequently reversible 
conditions can be overlooked. Proper diagnosis of a psychiatric illness necessitates investigation of all appropriate 
medical causes of the symptoms. 

The following features suggest a medical origin to psychiatric symptoms: 

• Late onset of initial presentation 
• Known underlying medical condition 
• Atypical presentation of a specific psychiatric diagnosis 
• Absence of personal and family history of psychiatric illnesses 
• Illicit substance use 
• Medication use 
• Treatment resistance or unusual response to treatment 
• Sudden onset of mental symptoms 
• Abnormal vital signs 
• Waxing andwaning mental status 

Because multiple secondary causes of mental disorders exist, as shown in the Table, this article discusses only the 
most common causes. 

Table. Medical Disorders that can Induce Psychiatric Symptoms* (Open Table in a newwindow) 

Medical and Toxic 
Effects 

CMS Infectious 1 Metabolic/Endocrine Cardiopulmonary Other 

• 	Alcohol 
• 	Cocaine 
• 	Marijuana 
• 	Phencyclidine 

(PCP) 
• 	Lysergic acid 

diethylamide 
(LSD) 

• 	Heroin 
• 	Amphetamines 
• 	Jimsonweed 
• 	Gamma- 

hydroxybutyrate 
(GHB) 

• 	Benzodiazepines 
• 	Prescription 

drugs 

• 	Subdural 
hematoma 

• 	Tumor 
• 	Aneurysm 
• 	Severe 

hypertension 
• 	Meningitis 
• 	Encephalitis 
• 	Normal 

pressure 
hydrocephalus 

• 	Seizure 
disorder 

• 	Multiple 
sclerosis 

• 	Pneumonia 
• 	Urinary tra 

infection 
• 	Sepsis 
• 	Malaria 
• 	Legionnaire 

disease 
• 	Syphilis 
• 	Typhoid 
• 	Diphtheria 
• 	HIV 
• 	Rheumatic 

fever 
• 	Herpes 

	............... 

• 	Thyroid 
disorder 

• 	Adrenal 
disorder 

• 	Renal disorder 
• 	Hepatic 

disorder 
• 	Wilson disease 
• 	Hyperglycemia 
• 	Hypoglycemia 
• 	Vitamin 

deficiency 
• 	Electrolyte 

imbalances 
• 	Porphyria 

• 	Myocardial 
 infarction 	. 

• 	Congestive 
heart failure 

• 	Hypoxia 
• 	Hypercarbia 

• 	Systemic 
lupus 
erythematosus 

• 	Anemia 
• 	Vasculitis 
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(Adapted from Williams E, Shepherd S. Medical clearance of psychiatric patients. Emwg Med Clin North Am. May 2000; 18:2; 

1193.)[11 

Case study 

Mr. A was a 52-year-old gentleman with hypertension and alcohol dependence in complete remission who comes for 
an evaluation for first-time depressive symptoms and worsening memory. He reports that his symptoms began about 1 
month ago prior to a fall in his home with a minor head injury that did not involve medical intervention. Symptoms 
experienced include decreased appetite, concentration, and insomnia. He also reports depressed mood and 
noticeable problems remembering simple things like phone numbers or location of keys. Physically he has no 
complaints except a subtle headache that doesn't seem to go away. How does one evaluate such a patient and what 
are the considerations? 

Neurologic Disorders 

Seizure disorder 

Epilepsy Is one of the most common chronic neurologic diseases, affecting approximately 1% of the US population. 
Approximately 30-50% of patients with a seizure disorder have psychiatric symptoms sometime during the course of 
their illness. Psychiatric symptoms can be viewed in the context of their time relationship with the seizures as preictal, 

postictal, and interictal. Two major categories of seizures are partial and generalized. Increased psychopathology 
has been associated with different features (log, seizure phenomenology, brain pathology, antiepileptic drug use, 
psychosoclal factors). Characteristics of the seizures and their presenting psychiatric symptoms deserve further 
attention. 

Generalized seizures simultaneously Involve both cerebral hemispheres, with classic symptoms of loss of 
consciousness, tonic-clonic movements or limbs, tongue biting, and incontinence. While the diagnosis Is relatively 
straightforward, the postictal state is characterized by a gradual clearing of delirium lasting a fewminutes to many 
hours. 

Partial seizures have focal signs and symptoms resulting from electrical discharge In a limited site In one brain 
hemisphere. Simple partial seizures occur without any impairment of consciousness and usually stem from primary 
motor, sensory, or visual cortical regions. Complex partial seizures are associated with impairment of consciousness 
and usually originate from a focus in the temporal lobe. In such seizures, psychiatric signs abound, with memory 
dysfunction, affective auras, perceptual changes (eg, hallucinations), and depersonalization. 

In temporal lobe epilepsy, the most common psychiatric abnormality Is personality change. Hyperreligiosity, 
hypergraphia, and hyposexuality are reportedly more commonly associated with temporal lobe epilepsy. Development 
of psychosis is also described In temporal lobe epilepsy. 

An estimated 4-27% (average, —10%) of patients with complex partial epilepsy have psychotic symptoms such as 
paranoid Ideation, thought disorder, and hallucinations. Mood disorder symptoms occur most often with foci in the 
temporal lobe. Statistically, 30% of patients with epilepsy have a history of suicide attempts, which attests to the 
Importance of diagnosing depression In these patients. Fear and anxiety are the most common iota! affective states. 

Paridnson disease 

Parkinson disease (PD) is a disorder characterized by movement abnormalities caused by degeneration of the 

neurons In the substantia nigra. E2J  Currently, PD affects approximately 1% of the population older than 50 years and up 

to 2.5% of the population olderthan 70 years. E3I PD affects all races about equally; men are more often affected than 
women. 

The hallmark clinical signs of the motor triad include (1) tremor, usually a rest tremor Involving the hands, described as 
pill roll ng; (2) rigidity; and (3) bradyldnesia/aldnesia The classic motor signs may not be obvious early in the disease, 

and patients may initially present with only clinical signs of ciepression. r41 Thus, PD maybe misdiagnosed as a primary 
depressive Illness, and concomitant depression may remain undiagnosed in a patientwith PD. Similarities in the 
symptoms common to major depression and PD include impaired memory/concentration, slowed psychomotor 
activity, restricted affect, and fatigue or decreased energy. 

The prevalence of major depression in patients with PD is estimated to be 40%, with prevalence rates of 4-70%.16] 
Considerable evidence indicates that depression can precede development of motor symptoms, suggesting that the 
depression itself may be a neurologic sign of PD. In addition to mood disturbances, patients with PD commonly 
present with symptoms of anxiety, Including general anxiety disorder, social phobia, and panic disorder, with a 

prevalence rate of 25%.(6I 
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The anxiety syndromes in PD are apparently related to an underlying brain disease, with evidence Implicating 
noradrenergic dysfunction. In several studies, anxiety syndromes developed before or after the onset of motor 

symptoms.'" 

Hallucinations and delusions can also occur in as many as 40% of patients with PD. PI The psychosis can develop 
spontaneously or in association with mood disturbance but usually develops either late in the disease process (when 

significant cognitive impairment is also evident) or with use of dopaminergically active medication?) 

Most treatments are aimed at patients' specific symptoms. PD must be considered in the differential diagnosis of an 
elderly person presenting with first-time depression/anxiety symptoms, especially when the patient appears 
depressed but denies experiencing a depressed mood. In addition, treatment of symptoms can be complicated in 
patients with PD because antlparkinsonlan drugs may exacerbate psychiatric symptoms and vice versa. Consultation 
with both neurologists and psychiatrists can be helpful when treating these patients. This population is at high risk for 
harboring suicidal ideation that can go unnoticed. More recently, a study showed that up to 30% of patients with 

Parkinson disease harbor suicidal ideations. N Thus, comprehensive care and adequate screening for suicide is 
essential in these patients. 

Brain tumors 

Brain tumors and cerebrovascular disease are important causes of psychiatric symptoms and patients with these 
diseases can present with virtually any symptom. A complete clinical history and neurologic examination are essential 
in diagnosing either condition. Given the nature of the onset and presentation of a cerebrovascular event, it is rarely 
misdiagnosed as a mental disorder. However, up to 50% of patients with brain tumors reportedly have manifestations 

of a psychiatric nature")) 

In general, meningiomas are likely to cause focal symptoms because they compress a limited region in the cortex, 
whereas gliomas can cause more diffuse symptoms. Delirium is most often secondary to a large, fast-growing, or 
metastatic tumor. The specific psychiatric symptoms largely depend on the location of the tumor within the brain and 
the structures affected by direct invasion or pressure. 

Frontal lobe tumors, which are responsible for approximately 88% of the patients with psychiatric symptoms, can elicit 

presenting signs such as cognitive impairment, personality change, or motor and language dysfunction 
112) Patients 

also frequently have bowel or bladder incontinence. 

Patients with dominant temporal lesions can present with memory and speech abnormalities. Nondominant tumors can 
cause auditory agnosia. Bilateral lesions can lead to Korsakoff amnesia. Occipital lesions can cause visual 
hallucinations, agnosia, and Anton syndrome (denial of blindness). The visual pathways all cross in the temporal, 
parietal, and occipital lobes; therefore, visual hallucinations can occur with lesions in any of these locations. Auditory 
hallucinations can also occur with temporal lesions but are apparently less common. 

Limbic and hypothalamic tumors can cause affective symptoms such as rage, mania, emotional lability, and altered 

sexual behavior. 1131 They can also produce delusions imelving complicated plots. 

Hallucinations, which are often considered the hallmarks of psychiatric Illness, can be caused by focal neurologic 

pathology. 

The diagnostic procedure of choice is brain imaging with contrast head CT scan or an MRI. In many clinical cases, 
when a CNS tumor is considered likely, initial CT scan findings may be normal, and MRI may be required to confirm 
the diagnosis. 

Multiple sclerosis 

Multiple sclerosis (MS) is a demyelinalIng disorder characterized by multiple episodes of symptoms of a 
neuropsychlatric nature related to multifocal lesions in the white matter of the CNS. Prevalence is estimated to be 
approximately 50 cases per 100,000 people. MS is more frequent in colder and temperate climates than in tropical 
locales, which may suggest a viral etiology. MS is more common In women than in men and usually manifests in 
persons aged 20-40 years. This disorder is a highly variable illness, with differences among patients and changes 
within a patient over time. 

Symptoms can be categorized as cognitive and psychiatric. Recent reviews of neuropsychological performance in 

patients with MS indicate that 30-50% have cognitive deflcits. 1141  Of the cognitive deficits, memory loss is the most 

common and affects approximately40-80% of patiente 119  Abstract reasoning, planning, and organizational skills are 
some of the functions also affected by MS. Dementia may eventually ensue. 

Behavioral symptoms in MS include personality changes and feelings of euphoria and/or depression. Approximately 
25% of patients experience euphoria that is different from hypomanla and is characterized by an unusually cheerful 

mood. One study showed a 2-fold increase in the lifetime risk of bipolar disease in MS patients. 1161 Major depression Is 
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very common in individuals with MS; indeed, 25-50% of patients experience major depression after the onset of MS. 
Suicide attempts are common in patients with MS who are depressed. Personality changes and emotional dyscontrol 
can also occur. Patents sometimes laugh without cause or weep suddenly. Such emotional lability can be disturbing 
for patients and their families and can make assessment of psychiatric symptoms more difficult in patients with MS. 

Infectious Diseases 

Neurosyphilis 

Neurosyphilis, once a common cause of admission to mental Institutions, has become rare as a result of the invention 
of penicillin. However, AIDS has reintroduced the Infection In certain urban settings. The infection is caused by the 
organism Treponema pallidum, which invades the parenchyma of the brain. 

Neurosyphilis Is usually clinically apparent as a part of tertiary syphilis, which Includes two other types: late benign 
(gummatous) syphilis and cardiovascular syphilis. Neurosyphilis is now the predominant font of tertiary syphilis and 
occurs only after a latent period of 10-20 years after the primary infection, although infection with HIV negates this 

general rule. (171 Neurosyphills primarily affects the frontal lobes, which can result in personality changes, irritability, 
decreased self-care, mania, and progressive dementia. Delusions of grandeur occur in 10-20% of patients. Early 
evidence of neurosyphilis Includes tremors, dysarthria, and Argyll Robertson pupils. 

The diagnosis is confirmed using serologic tests. Cerebrospinal fluid (CSF) analysis Sams shows abnormal results 
and reveals primary lymphocytosis and increased protein level. Always consider neurosyphilis in patients who may 
have an underlying immunodeficiency disease and present with mental status changes and a progressive dementia 
Incongruent with advanced age. 

Meningitis 

Acute bacterial, fungal, and viral meningitis can be associated with a psychiatric presentation with or without abnormal 
vital signs. Patients who are immunocompromised (eg, those with AIDS, individuals in oncology units) are particularly 
susceptible. Those with indwelling ventriculoperitoneal shunts are also at high risk for developing the infection. Patients 
usually present with acute confusion, headaches, memory impairments, and fever with possible neck stiffness. 
Because bacterial meningitis Is a life-threatening emergency, persons at high risk who have a sudden onset of mental 
status changes should always undergo a workup that includes a diagnostic lumbar puncture. 

More recently, the Haemophilus influenza° type b and the pneumococcal conjugate vaccines have greatly reduced 

cases of meningitis caused by these agents. 1181 Penicillin resistance has emerged in Streptococcus pneumoniae 
infections. 

Herpes simplex encephalitis 

Herpes simplex virus (HSV) is one of the most common and devastating causes of sporadic and severe focal 
encephalitis. Infection with HSV can occur In any person—age, sex, and demographic region are Irrelevant. HSV 
reaches the brain from the bloodstream or peripheral nerves by cell-to-cell spread along the branches in the trigeminal 
nerve, which then Innervates the meninges or the anterior and middle fossae. Thus, infection is characteristically 
localized to the temporal and frontal lobes. 

Patients with HSV encephalitis commonly present with bizarre, inconsistent behavior and a waxing and waning mental 
status. Symptoms often include seizures, anosmia, olfactory and gustatory hallucinations, personality changes, and 
psychosis. Consider this diagnosis when the patient has a prodrome of 1-7 days of upper respiratory tract infection 
With headache, fever, and subsequent bizarre psychiatric symptoms. 

Lumbar puncture, serology studies, neuroimaging, and EEG are helpful in confirming the diagnosis. 

Treatment consists of intravenous acyclovir, but if the condition is not diagnosed and treated quicIdy, long-tern 
psychiatric and neurologic sequelae are likely. 

HIV encephalopathy 

An estimated 33.2 million people were estimated to be living with HIV worldwide." The number of infected people 
continues to increase, especially among poor and socially disadvantaged persons in the United States, although the 
rate of increase has declined overthe years. Thus, recognition and proper treatment of AIDS-related complications 
involving the CNS and its behavioral and neurologic manifestations Is one of the most common challenges faced by 
physicians. 

While patients with AIDS have psychiatric and neurologic symptoms from lesions (eg, primary CNS lymphoma) or 
opportunistic infections, HIV Itself can cause a subacute encephalitis and dementing complex. Clinically, HIV 
encephalopathy manifests as a progressive subcortical dementia with nonspecific CSF abnormalities and cerebral 
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atrophy with ventricular dilation. In the early stages, signs of encephalopathy include difficulty concentrating, subtle 
mood changes, disorientation, withdrawal, or lethargy Motor signs, such as psychomotor slowing, hyperreflexia, and 
spastic or ataxic gait, may also be present. Later, psychiatric episodes may become clinically apparent as delirium, 

mania, or psychosIsP 1 Although HIV encephalopathy has become one of the leading causes of dementia in persons 

younger than 80 years1211 , it has become less frequent since the Introduction of highlyactive antiretrovirel therapy 
(HAART). 

Consider the possibility of HIV encephalopathy in the evaluation of any patient with a psychiatric disorder who has HIV. 
Carefully investigate with lumbar puncture and brain imaging to exclude other causes (eg, meningitis, malignancy). 
Conversely, any patient presenting with first-lime psychiatric symptoms and without a positive psychiatric history should 
undergo HIV testing. In addition, being aware of the neuropsychiatric effects of medications used frequently in HIV 
infection is helpful. 

Early therapy with antiretrovirals, particularly azidothymidine (AZT), is recommended because retrovirals may have a 

protective effect in delaying or reversing some of the psychiatric and neurologic manifestations of HIV infection.1281 
Otherwise, symptomatic treatment with psychopharmacologic medications Is an Important aspect in the treatment of 
these patients. Because patients with HIV can be more susceptible to the adverse effects of psychotropic drugs, and 
because many of these medications may lower seizure thresholds, use care when prescribing them. In addition, lower 
doses of the drugs are recommended (at least for initial treatment), and the maxim "start low and go sloW' should be 
followed. 

Endocrine Disorders 

Parathyroid disorder 

Dysfunction of the parathyroid glands results in abnormalities in the regulation of electrolytes, especially calcium. 
Excessive excretion of parathyroid hormone results In a state of hypercalcemla. Such hyperparathyroidism usually 
occurs in the third to fifth decade of life and is more common in women than in men. Annual Incidence is in the 0.1% 

range and affects up to 0.2% of the population older than 60 years.E221 

Hyperparathyroidism is frequently associated with significant psychiatric symptoms, vAich are caused by the resultant 
hypercalcemia and can precede other somatic manifestations of the illness. Patients can experience delirium, sudden 
dementia, depression, anxiety, psychosis, apathy, stupor, and coma 

Hypomagnesemia also occurs in association with hyperperathymidism, usually after surgical removal of a parathyroid 
adenoma. Delirium with psychosis is a common presentation of patients with severe hypomagnesemla. Visual 
hallucinations and paranoid delusional psychosis are also observed in those with a magnesium deficiency. 

In hypoparathyroidism, expect to find low serum levels of calcium and magnesium. Patients most commonly 
experience delirium but may also experience psychosis, depression, or anxiety. Because imbalances of calcium and 
magnesium can cause psychiatric symptoms, serum levels of both electrolytes must be ascertained for diagnostic 
evaluation of any psychiatric presentation. While patients with hypercalcemia should have parathyroid hormone levels 
checked, they should also be evaluated for other causes of hypercalcemia. 

Thyroid disorders 

Hyperthyroidism is a common clinical condition caused by excess thyroid hormone. Because this disorder is so 
common, a high index of clinical awareness for thyroid disease and its complications is needed in any patient who 
presents with psychiatric symptoms. Always Include evaluations of thyroid-stimulating hormone (TSH [thyrotropin]) and 
free thyroxine (T4) levels in the medical workup of patients presenting with psychiatric symptoms for the first time. 
Graves disease is the most common cause in the population. Some evidence indicates that stress can precipitate 

Graves disease and aggravate treated disease. 1231 Toxic nodular goiter Is most prevalent in the elderly population. 

Patients can present in various ways but commonly present with symptoms of anxiety, confusion, and agitated 
depression. Patients can also present with hypomanla and frank psychosis. When hyperthyroidism Is suggested, 
standard clinical symptoms may be present, including heat intolerance, diaphoresis, weight loss despite increased 

appetite, palpitations, tachycardia, exophthalmos, and hyperactive tendon reflexes.1241 

In most patients who present with depression or anxiety associated with hyperthyroidism without other psychiatric 
history, psychiatric symptoms usually resolve with treatment of the hyperthyroidism. 

Unless hypothyroidism stems from a primary pituitary disorder, it is usually caused by a lack of T4, which results in an 
elevated TSH level. 

Similar to patients with hyperthyroidism, those with hypothyroidism often present with depression and anxiety. The 
usual clinical features include apathy, psychomotor retardation, depression, and poor memory. However, when 
hypothyroidism develops rapidly, the psychiatric features are usually delirium and psychosis, which has also been 
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termed myxedema madness. Physical signs and symptoms, including cold intolerance, weight gain, thin and dry hair, 
facial puffiness, constipation, menorrhagia, muscle cramps, and slowed and decreased deep tendon reflexes, 
suggest this diagnosis. 

Subclinical hypothyroidism can have either mild or no symptoms of thyroid hormone deficiency. It is fairly common and 
affects 5-10% of the population, mainly women, and occurs in 15-20% of women olderthan 45 years. 

T4 replacement In these patients usually reverses the psychiatric symptoms, although it may not necessarily reverse 
the cognitive deficits that occur because of changes in metabolic activity in the CNS. 

Adrenal disorders 

Adrenal disorders cause changes in the normal secretion of hormones from the adrenal cortex and may produce 
significant psychiatric symptoms. Few studies have been performed on piychlatric symptoms of patients with Addison 
disease or adrenocortical Insufficiency. This condition may result from fungal or, more commonly, tuberculous infection 
of the adrenals. Patients with this condition can exhibit symptoms such as apathy, fatigue, depression, and irritability. 
Psychosis and confusion can also develop. Steroid hormone replacement is used to treat patients with this condition; 
however, cortisol is psychogenic in nature and may produce mania and psychosis. 

The existence of moderate-to-severe depression in up to 50% of patients with Cushing syndrome is well documented, 
with symptoms sometimes severe enough to lead to suicide. Decreased concentration and memory deficits may also 
be present. Some patients present with psychotic or schizophrenichke symptoms. Maintain a high index of clinical 
awareness forthis disorder in patients who have additional clinical signs such as central obesity, hypertension, striae, 
easy bruising, buffalo hump, diabetes, and osteoporosis. In patients with depression believed to be etiologically 
related to hypercortisolemia, Initiate antidepressant treatment while awaiting surgical or medical therapy for Cushing 
syndrome. Psychiatric symptoms usually resolve when the cortisol excess is controlled. 

Pancreatic disorders 

The most common pancreatic disorders that can have psychiatric presentations Include diabetes mellitus with resulting 
glycemic dysregulation and pancreatic turnors. Either excessive exogenous insulin administration or endogenous 
production of insulin can cause hypoglycemia. However, hypoglycemic-induced mental status changes usually occur in 
persons with diabetes who are Insulin dependent. Persons who engage in factitious use of hypoglycemic agents are 
an exception. Initial symptoms of the hypoglycemic state usually include nausea, sweating, tachycardia, hunger, and 
apprehension. With progression, patients may become disoriented and confused and may hallucinate. Eventually, 
stupor and coma ensue. Persistent cognitive impairment can be a serious sequoia to frequently occurring 
hypoglycemic states. 

Severe hyperglycemia begins with weakness, fatigability, polyuria, and polydipsia. Symptoms of clinical worsening 
include hyperventilation, headache, nausea, and vomiting. With ketoacidosis, disorientation and confusion can occur, 
and this state can be fatal If not properly identified and urgently treated. 

Pancreatic tumors, although uncommon, can manifest solely in depression. Despite a broad differential diagnosis, 
seriously consider this diagnosis in elderly patients with new-onset depression in the setting of back pain. 

Rheumatologic Disorder 

Systemic lupus mythematosus 

Systemic lupus erythematosus (SLE) is an autolmmune disease of sterile inflammation involving multiple organs and 
multiple autoantibodies. Approximately 90% of cases are in women, usually of childbearing age. The Incidence is 2.4 
cases per 100,000 across genders and race, 92 cases per 100,000 for black women, and 3.5 cases per 100,000 for 
white women. Asians are also more often more affected than whites. 

The diagnosis of SLE requires that patients have at least 4 of 11 criteria set by the American Rheumatism Association. 
Remember that the diagnosis usually cannot be confirmed In a single encounter. The myriad of symptoms and 
serologic abnormalities often occur overtime; therefore, diagnosis involves compiling a thorough history. Organ 
involvement of the synovium and skin usually prompts rheumaiologists and dermatologists to consider the diagnosis. 
However, the neuropsychiatric manifestations of lupus can occur any time during the disease, and most appear In the 
first few years or before diagnosis of the illness. Thus, patients with undiagnosed lupus may initially present in 
psychiatric clinics, neurologic clinics, or inpatient wards. 

Neuropsychiatric manifestations of patients with lupus have a prevalence of up to 75-90% (25l  Major psychiatric 
symptoms include depression, emotional lability, delirium, and psychosis. The presence of severe depression or 
psychosis is associated with anti•P antibodies in the serum, which suggests an autoimmune mechanism for inducing 
mental symptoms. 

Treatment is with high-dose steroids, which can precipitate or exacerbate psychiatric symptoms. However, most 
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instances of psychosis in patients with lupus who are on steroid therapy are secondary to lupus cerebra's, and many 
Improve with an increase In dosage. When patients are on steroid therapy, remembering to exclude infectious causes 
of possible brain dysfunction is always important because steroids may mask fever, resulting in an atypical 
presentation of infection. 

Because of the multiple organ systems Involved and the complexities of this illness, It behooves the clinician W consult 
rheumatologists, neurologists, and psychiatrists as appropriate. 

Metabolic Disorders 

Sodium imbalance 

Hyponatremia occurs In various conditions. This condition is usually observed In postoperative patients and In patients 
with severe vomiting and diarrhea, syndrome of Inappropriate secretion of antidiuretic hormone (SIADH), extensive 
burns, cirrhosis, or endocrine abnormalities (eg, myxedema, Addison disease). Consider hyponatremic disorders in 

patients experiencing acute mental status changes such as the followineel  : 

• Nausea and anorexia 
• Muscle weakness 
• Irritability 
• Confusion 
• Anxiety 
• Delusions and hallucinations 

Without proper treatment, seizures, stupor, and coma ultimately ensue. Treatment consists of correcting the serum 
sodium level at a slow but adequate rate. Overly rapid correction of hyponatremia can lead to central pontine 
myelinolysis. 

Hypematremla usually results from inadequate ingestion of water or from the inability of the kidneys to conserve water. 
The elderly population Is particularly sensitive to dehydration, and elderly persons can have acute menial status 
changes. As with hyponatremia, the rate of correction of hypematremia is important. Overly rapid correction can lead to 
cerebral edema. Always consider cerebral edema if the patient has worsened mental status when hypematremia has 
been corrected. 

Hepatic failure and encephatopathy 

Hepatic encephalopathy is a complex neuropsychiatric syndrome that complicates advanced river disease. In acute 
hepatic swap haloperty, fulminant hepatic failure Is usually present. Cerebral edema plays an Important etiologic role 
In this setting. Chronic hepatic encephalopathy usually occurs in patients with chronic liver disease, and it manifests as 
subtle neuropsychiatric disturbances. The clinical picture of this form of encephalopathy varies and is characterized by 
acute exacerbations and remissions accompanied by neurologic abnormalities. The clinical manifestations of stages 

of hepatic encephalopathy are listed below.(21 

• Stage I 
o Apathy 
o Restlessness 
o Impaired cognition 
o Impaired handwriting 
o Reversal of sleep rhythm 

• Stage II 
• Lethargy 
o Drowsiness 
o Disorientation 
o Astereds 
o Beginning of mood swings 
o Beginning of behavioral disinhibition 

• Stage III 
o Arouseble stupor 
o Hyperactive reflexes 
o Short episodes of psychiatric symptoms 

• Stage IV - Coma (responsive only to pain) 

In acute exacerbations, impairment of consciousness Is prominent Rapid changes in consciousness can be 
accompanied by hallucinations, mainly visual. Hypersomnia also occurs early In the course of Illness. Prior to the 
development of coma, patients can also experience abrupt mood swings and behavioral disinhibition. Patients may 
also experience short episodes of depression, hypomania, anxiety, and obsessive-compulsive symptoms. Atthis 
stage, patients usually have neurologic signs, which may Include asterbds, myoclonus, constructional apraxia, and/or 
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hyperreflexia. 

The etiology of such changes is unclear; however, the pathogenesis of hepatic encephalopathy is believed to involve 
inadequate hepatic removal of mostly nitrogenous compounds or othertoxins formed in the GI tract Inadequate 
removal of these toxins results from both impaired hepatocyte function and shunting of portal blood into the systemic 
circulation. Treatinent involves identification of precipitating factors, dietary protein restrictions, and removal of 
ammonia from the bowel. 

Uremlc encephalopathy 

Uremia results from impairment in kidney functioning. Initially, patients feel nonspecifically and generally unwell and 
often describe a sense of fatigue. They may have difficulty with concentration and may experience some memory 
impairment. As uremia progresses, memory worsens. Depression, apathy, and social withdrawal become clinically 
apparent. In advanced uremia, patients may experience Impaired mentation, lethargy, myoclonus, asterixis, and other 
neuropsychiatric symptoms similar to those in hepatic encephalopathy. Psychosis can also occur. 

The differential diagnosis of psychiatric symptoms in persons With chronic renal failure is quite broad and should 
include hypercalcemia, hypophosphatemia, hypematremialhyponatremia, hyperglycemia/hypoglycemia, hypertensive 
encephalopathy, and cerebrovascular disease, among many others. Adequate dialysis can reverse some of the 
psychiatric and mental abnormalities, but some subtle deficits in mentation may remain. 

Dialysis dementia is a specific syndrome characterized by encephalopathy, dysarthria, dysphasia, poor memory, 

depression, paranoia, myocionic jerking, and seizures. 126I Worsening of dialysis dementia can lead to death within a 
year of diagnosis. High aluminum levels were found during autopsy in the brain tissue of patients who died with this 
clinical syndrome. The etiology was believed to be the aluminum content of the water used in making the dialysate. In 
the United States, the incidence of dialysis dementia has diminished because of proper water treatments. 

Psychopharmacologic treatment of uremic encephalopathy should target the individual symptoms but with a lower 
starting dosage of medication and with small, cautious dosage adjustments. 

Acute intermittent porphyria 

Porphyria is a disorder of hems biosynthesis that leads to buildup of excessive porphyrins. In the classic form, 
patients have a triad of symptoms, including colicky abdominal pain, motor polyneuropathy, and psychosis. Acute 
Intermittent porphyria Is an autosomal dominant disorder, and onset usually occurs In persons aged 20-50 years. 
Some studies have shown that 0.2-0.5% of psychiatric patients have undiagnosed porphyrias. Barbiturates precipitate 
attacks of acute porphyda and are therefore absolutely contraindicated. 

Vitamin Deficiency States 

Vitamin B-1 

When discussing the appropriate differential diagnosis of new-onset psychiatric symptoms, consideration of vitamin 
deficiencies is necessary, especially deficiencies of the B vitamins. Chronic and severe deficiency of vitamin B-1 
(thiamine) leads to pellagra, with neuropsychiatric symptoms of asthenia, fatigue, weakness, and depressed mood. 
Much more commonly today, thiamine deficiency manifests as Wemicke encephalopathy, often, but not exclusively, in 
individuals with heavy and prolonged alcohol use. The classic triad of gait ataxia, global confusion, and 
ophthalmoplegia, most often involving the sixth cranial nerve, leads to the inability to abduct the eyes. 

Immediate treatment with pa/enteral thiamine reveals that this syndrome is at least patty reversible because the ocular 
palsy often resolves within hours. As the confusion improves, impaired cognitive functioning (amnesia) consistent with 
Korsakoff syndrome often becomes evident. Long-term treatment with thiamine may result in ongoing improvement 
over a period of months. 

Although this is a clinical diagnosis, brain pathology is evident on Imaging studies and at autopsy. Symmetric lesions of 
the mamillary bodies, the third and fourth ventricles, and the perlaqueductal areas are present. 

Vitamin B-12 

Deficiency of vitamin B-12 (cobalamin) is the cause of pernicious anemia. When a patient presents with megaloblastic 
anemia and neurologic symptoms from subacute combined spinal cord degeneration, and a low serum vitamin B-12 
level Is found on evaluation, the diagnosis is relatively straightforward. 

Although the direct cause and effect of concomitant psychiatric symptoms is not always dear, depression, fatigue, 

psychosis, and progressive cognitive impairment can accompany neurologic symptoms. [28]  

These psychiatric symptoms can predate the neurologic symptoms by months to years and may be present in the 
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absence of anemia or macrocytosis. When suggested, even if screening vitamin B-12 levels are not revealing, 

measurements of serum methylmalonic acid and total homocysteine may be more helpful diagnostically.1291 

Folate 

As with vitamin B-12 deficiency, interest has been shown in the relationship between folate deficiency and psychiatric 
symptoms. Evidence suggests that folate deficiency states are observed in patients with depressive syndromes and 
with dementing syndromes; it appears that folate deficiency is not are and can cause or exacerbate psychiatric 
symptoms. Patients with depression have consistently been found to have lower levels of serum and red blood cell 
folate than normal or nondepressed psychiatric patients. Decreased folate levels have been associated with lowered 
response rates to standard antidepressant pharmacotherapy; thus, patients may benefit from supplementation even 

with normal levels.13°I 

Since replacing falate in patients with B-12 deficiency can aggravate the progression of neurologic symptoms, it is 
important to search for and correct vitamin B-12 deficiency either prior to or concurrent with folate replacement. 

Exogenous Toxins 

The role of exogenous toxins Is a very broad subject; however, because of the limited space and scope of this article, 
only a brief overview is presented. Toxins can include medications, drugs of abuse, solvents, pesticides, and heavy 
metals. Some of the most common medications associated with Induction of a psychoactive state are listed beiovaisil 

• Antihypertenaives 
o Reserpine 
o Methyldopa 
o Beta-blockers 

• Oral contraceptives 
• Steroids 
• Histamine 2 blockers 
• Cancer chemotherapy agents 

o Vince alkaloids 
o Procarbazine 
o L -asparaginase 
o Amphotericin 
o Interferon 

• Psychoactive substances 
o Alcohol 
o Opioids 
o Amphetamines (withdrawal) 
o Cocaine (withdrawal) 

• Benzodiazepines 
• Barbiturates 

Idiopathic major depression is very common, as is the use of medication, alcohol, and/or illicit drugs. Separating 
causal factors is not always easy. A high index of clinical awareness is helpful in considering underlying causes of 
conditions that can appear as primary Idiopathic psychiatric illness. Knowledge of the time course can also be helpful, 
le, comparing the onset of symptoms to the Initiation of or change in dosage of the putative offending agent. 

Alcohol 

Although volumes have been written concerning the pathologic changes in patients who use alcohol for short and long 
periods, a brief review is appropriate because patients in alcohol withdrawal can present with numerous psychiatric 
symptoms that can be fatal if not identified and treated quickly. 

Withdrawal symptoms can emerge, particularly in the absence of a measurable blood alcohol level. Florid delirium 
tremens (DT) Is the most serious and potentially fatal alcohol withdrawal syndrome. The clinical picture includes 
hallucinations (most commonly auditory and/or visual), gross confusion and disorientation, and autonomic hyperactivity 
(eg, tachycardia, fever, sweating, hypertension). These patients are often agitated and paranoid and may not readily 
allow physical examination. The temptation to view an agitated, paranoid, overtly hallucinating patient as in need of 
nothing further than admission to a psychiatric unit may be a grave mistake because untreated DT is potentially fatal. 

Patients may also present with hallucinations in a clear sensorium (differentiating it from DT), usually in the setting of 
recent cessation of or significant decrease in the amount of alcohol used. Known as alcoholic hallucinosls, the 
hallucinations (most frequently auditory) may be relatively brief, usually resolving within approximately 30 days, but they 
may persist. Recurrences are likely with continued alcohol use. 

Differentiating this syndrome from schizophrenia can be difficult. The hallucinations are frequently threatening and 
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persecutory in nature, and patients may act in response to these, leading to a potentially dangerous situation that may 
require involuntary psychiatric hospitalization.1321 

Alcohol Is a CNS depressant, and chronic abuse can be associated with significant depression that may, by symptoms 
alone, be indistinguishable from idiopathic major depression. However, of patients with depressive disorder from 
alcohol dependence who are monitored fort-4 weeks without alcohol, more than 50% have full remission of 
symptoms without additional intervention for the depressive symptoms. A minority of patients, usually those with more 
severe symptoms, have a continued depressive syndrome despite sobriety and require additional treatment. 

Cocaine and amphetamines 

Cocaine is a powerful stimulant initially causing euphoria and increased alertness and energy As the high weals off, 
the user may develop symptoms of anxiety and depression, often with drug craving. With continued regular use, 
symptoms of psychosis develop with hallucinations and frank paranoid delusions. The psychiatric presentation can 
appear similar to that observed in patients with chronic amphetamine abuse. 

Amphetamines are also CNS stimulants and initially cause feelings of increased well-being, energy, and concentration. 
However, amphetamine abuse can cause development of psychotic symptoms. 

Laboratory testing with toxicologic screening of blood and urine can assist with or confirm the diagnosis. Knowing 
exactly Wnat drugs are screened for at any individual facility is important because different routine screens include 
different drugs. Depending on the clinical presentation, testing for additional individual drugs may need to be 
specified. For example, patients with phencyclidine (PCP) Intoxication may present with psychosis and with particularly 
agitated and violent behavior, however, most routine drug screens do not test for PCP, which can nevertheless be 
measured when specified. 

Hallucinogens 

A brief mention must be made of lysergic acid diethylamide (LSD), a potent hallucinogen that causes intense and vivid 
hallucinations in a clear sensonum. LSD-elicited hallucinations are usually of relatively short duration, but flashbacks of 
varying intensity may occur In a small number of users. Hallucinogenic mushrooms containing psilocybin and psilocin 
can have similar effects. 

Ecstasy 

Ecstasy (3,4-methylenedioxymethamphetamine [MDMA]), a designer drug syntheticallyderived from amphetamine, Is 
often used in the context of large and energetic parties (raves) and at nightclubs. Initially, It causes mild euphoria, 
Increased energy, and increased libido. Tolerance develops rapidly. Depression, anxiety, and psychosis have also 
been described with regular use, and some of the symptoms persist for months after cessation of use.1331 

Solvents 

Solvent abuse or huffing Involves the inhalation of organic solvents for their euphoriant effects. Inhaled solvents 
include glues, paints, cleaning fluids, nail-polish removers, lighter fluids, aerosol propellants, and gasolines. Long-term 
and heavy use can lead to hallucinations, cognitive impairment, personality change, and neurologic Impairment, 
particularly cerebellar findings. 

Heavy metals 

Lead, mercury, manganese, arsenic, organophosphorus compounds, and others can cause psychiatric symptoms. 
Exposure is usually industrial or environmental and should be considered in the appropriate settings. Often, CNS or 
peripheral nervous system signs and symptoms are present. 

Patient and Family Education 

• Prior to attributing symptoms to psychiatric reasons, medical disorders need to be investigated. It is prudent to 
not only obtain a psychiatric consultation but to also get a general physical examination with blood tests from 
the primary care physician. 

• The. Academy of Psychosomatic Medicine provides information about specialists that work at the Interface of 
psychiatry and internal medicine. Specialists In this field are primarily psychiatrists who have a subspecialty 
training and certification in psychosomatic medicine. 

• Other Web sites of interest include the following: 
O WebMD, Multiple Sclerosis: Depression and MS 
o National Multiple Sclerosis Society, Depression 
O Multiple Sclerosis Society, Bipolar disorder 
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Fond du Lac County v. Helen E.F., 2011 WI APP 72 (Ct. App. 2011).2

Id. at ¶ 34.3

1

STATEMENT OF INTEREST

The Wisconsin Association of County Corporation Counsels

(“Association”) is an unincorporated association of county

corporation counsels.  Membership consists of 74 attorneys from

38 counties.  It is governed by officers selected by its members.

Pursuant to Wis. Stat. § 51.20(4), corporation counsels are

charged with representing the interests of the public in Chapter

51 proceedings.

The Association believes that the Court of Appeals

incorrectly overturned the lower court’s order.  The appellate

court ignored testimony establishing that Helen E.F. suffered

from behavioral disturbances that qualified as a mental illness.  1

The Court compounded this error by establishing an unnecessary

bright-line rule that subjects with a degenerative brain disorder

don’t fall within the definition of mental illness for purposes of

commitment.   Finally, the appellate court failed to consider2

established case law when ruling that Helen E.F. was not

treatable.3

ARGUMENT

I. The Appellate Court Incorrectly Interpreted Wis. Stat. §

51.01(13)(b) When it Held That a Person with a

Degenerative Brain Disorder Cannot Meet the Statutory

Definition of Mental Illness for Purposes of Involuntary

Commitment Under Wis. Stat. § 51.01(13)(b).

Dr. Rawski, the only witness, testified that Helen E.F.

suffered from dementia.  He stated that dementia patients can



R. 16:6.4

R. 16:7.5

R. 16:21.6

Helen E.F. at ¶ 22-26.7

Wis. Stat. § 51.01(13)(b).8

Fond du Lac Cty. Brief at 11.9

Fond du Lac Cty. Brief at 11-14.10

2

display behavioral disturbances  and that Helen E.F. displayed4

behavioral disturbances that were “a substantial disorder of

thought, mood, or perception.”  Moreover, he specifically

testified that her behavioral disturbances – not dementia – made

Helen E.F. a proper subject for treatment.   The lower court5

found Dr. Rawski’s testimony convincing.6

The appellate court ignored Dr. Rawski’s uncontested

medical opinion, overturned the lower court, and created an

unnecessary bright-line rule limiting the definition of mental

illness for purposes of involuntary commitment.   That limitation7

is not supported by the statutes.8

Fond du Lac County submits that the issue in this case is a

question of fact, not law.  It correctly asserts that application of a

statute to a particular set of circumstances, here whether an

individual is mentally ill, is a medical judgment and a question of

fact.   Fond du Lac argues that Helen E.F.’s behavioral9

disturbances constitute a mental illness for purposes of

commitment and that her Alzheimer’s diagnosis is essentially

irrelevant.   It argues that the Court of Appeal’s overreaches and10

goes well beyond what is necessary to resolve the issue.  Rather

than repeat those arguments, we simply endorse Fond du Lac’s

position.

The Association is concerned by the broader implications of

a bright-line rule eliminating any individual with a degenerative



State ex rel. Kalal v. Circuit Court for Dane Cty., 271 Wis. 2d 633,11

663, 681 N.W.2d 110 (2004).

Id. at ¶ 25.12

Wis. Stat. § 51.01(14t).13

3

brain disorder from being considered mentally ill for purposes of

involuntary commitment.  This raises a question of statutory

construction and, as such, a question of law.  In answering that

question, this Court should apply the plain words of the statute

because its language is clear and unambiguous.11

Wis. Stat. § 51.01(13)(b) states:

Mental illness, for purposes of involuntary commitment, means a
substantial disorder of thought, mood, perception, orientation, or
memory which grossly impairs judgment, behavior, capacity to
recognize reality, or ability to meet the ordinary demands of life,
but does not include alcoholism.  (Emphasis added.)

The Court of Appeals observed that “degenerative brain

disorder” is defined separately from “mental illness,”

acknowledged that sec. 51.01(13)(b) is silent with respect to

degenerative brain disorders, and reasoned that it would be

“inconsistent” to consider a person with a degenerative brain

disorder as having a mental illness for purposes of involuntary

commitment.   In doing so, the appellate court essentially ruled12

that a diagnosis cannot fall under more than one statutory

definition.

Applying this logic to other definitions produces absurd

results.  For example, schizophrenia, specifically mentioned in

the definition of serious and persistent mental illness,  would be13

excluded from the definition of mental illness for involuntary

commitment.  Similar examples found throughout the statutes

produce equally absurd results.

Wis. Stat. § 51.01(13)(b) is clear.  The legislature enacted a

broadly worded statute covering all disorders of thought, mood,



Wis. Stat. § 51.01(5)(a).14

Wis. Stat. § 51.01(14t).15

Wis. Stat. § 51.01(2g)(b).16

Wis. Stat. § 51.01(13)(b).17

Id.18

Kalal, 271 Wis. 2d at 663.19

4

perception, orientation, or memory that grossly impairs a person’s

judgment, behavior, capacity to recognize reality, or ability to

meet the ordinary demands of life.

When one looks at other Chapter 51 definitions, the correct

reading of sec. 51.01(13)(b) becomes clear.  The legislature

excluded individuals with degenerative brain disorders from the

definition of developmental disability,  persistent mental14

illness,  and serious brain injury.   Unlike these definitions, the15 16

definition of mental illness for purposes of involuntary

commitment does not exclude individuals with degenerative brain

disorders.   Yet, the legislature specifically excluded alcoholism17

from the definition.  18

The appellate court’s statutory interpretation requires one to

believe that the legislature meant to exclude degenerative brain

disorders from the definition of mental illness for purposes of

involuntary commitment, but simply forgot to do so.  That

interpretation is unreasonable given that the legislature explicitly

excluded alcoholism as a mental illness for purposes of

involuntary commitment and deliberately excluded degenerative

brain disorders from a number of definitions in Chapter 51. 

Simply put, the appellate court’s interpretation runs contrary to a

court’s duty to read the text of statutes as part of a whole in

relation to surrounding and closely related statutes.19



Helen E.F. at ¶ 17.20

Wis. Stat. § 51.20(1)(a)2.21

5

II. A Bright Line Rule Excluding Patients with

Degenerative Brain Disorders, Especially Those Who

Also Exhibit Dangerous Behavioral Disturbances, from

the Definition of Mental Illness under Wis. Stat. §

51.01(13)(b) Creates a Significant Treatment Void.

The Court of Appeals staked its decision to the moral high

ground by stating:  “One way to measure the greatness of our

society is to look at how we treat our weakest members, such as

our growing population of people afflicted with Alzheimer’s.”  20

The reality is that the Court of Appeal’s decision opens a

treatment void for the very population it was trying to protect.  It

also means that these vulnerable members of society may be

continuously exposed to dangerous behaviors.

The vast majority of individuals with degenerative brain

disorders will never be the subject of a Chapter 51 proceeding. 

Many will never develop the behavioral disturbances that

necessitated Helen E.F.’s commitment.  And because Chapter 51

requires a finding of dangerousness, the number of individuals

with degenerative brain disorders that might be subject to a

Chapter 51 proceeding is further reduced.21

Unquestionably, Chapter 51 should be the last resort when

an individual has a degenerative brain disorder exhibits

behavioral disturbances.  But when an individual’s actions create

a danger to herself or others, Chapter 51 provides the necessary

tools to treat the subject and safeguard the community.

The following scenario is one encountered by most

corporation counsels, police officers, and human services

personnel at some point:

• An individual is diagnosed with dementia.
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• The individual resides at an assisted living facility or
skilled nursing home that provides some level of
supervision and care.

• The individual displays additional behavioral disturbances
or psychosis, strike outs, and injures staff or other
residents, sometimes seriously.

• The facility cannot safely handle the individual’s behavior
and the police are called.

Nursing homes find themselves in a difficult quandary. 

They can transfer or discharge an individual if the health, safety,

or welfare of the resident or other residents is endangered.  22

They can even forego the normal thirty day notice requirement.  23

But the facility must find an alternative placement that will

accept the resident.   This is often impossible because another24

facility can’t accept a resident who exhibits dangerous behavior

unless it can appropriately manage that behavior.25

The only viable option that will protect the individual, other

residents, and staff and provide necessary treatment is a Chapter

51 commitment.  But that option doesn’t exist under Helen E.F.  

Involuntary commitment is not possible, and engaging the

criminal system is not appropriate.  The police are left with no

options.  There is nothing left to do but hope that the nursing

home might be able to control the dangerous behaviors.

Some may advocate that a solution lies with seeking an

order for the involuntary administration of psychotropic

medication under Wis. Stat. § 55.14.  But this is not a practical

solution when the individual creates an immediate danger that the

facility cannot manage.  Psychotropic medications are not “magic
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bullets”’ that immediately control dangerous behavior.  They

frequently take time, and dosages may need to be adjusted to

properly affect an individual’s behavior.

Here, Dr. Rawski testified that Helen E.F. needed treatment

in a locked inpatient psychiatric unit.   Nothing in the record26

supports the argument that Helen E.F.’s dangerous behaviors

could be controlled immediately and effectively solely through the

administration of psychotropic medications.

Advocacy groups voice their concern that Chapter 51

proceedings might be invoked too frequently when dealing with

patients like Helen E.F., who have degenerative brain disorders

accompanied with substantial behavioral disturbances.  That does

not mean that Chapter 51 proceedings are not a necessary, proper,

and valuable tool of last resort to treat and protect this vulnerable

population.

It is crucial to remember sec. 51.20(7)(d) gives courts the

power to convert commitments to guardianship and protective

placement proceedings.  Thus, a mechanism exists as a check on

a county’s decision to pursue a Chapter 51 proceeding that might

be handled more appropriately through protective placement.

Finally, the resources for placement and treatment under

Chapter 51 and Chapter 55 vary widely across Wisconsin’s 72

counties.  Creating a bright-line rule that eliminates an entire

class of people in all 72 counties from treatment opportunities

under Chapter 51 without even considering the severity of the

underlying circumstances only hurts those people who are most

in need of help.  Wise policy would allow executive branch

actors the discretion to choose between available legal options,

especially when those choices are subject to judicial oversight by

the circuit court.
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III. The Appellate Court Failed to Acknowledge and Apply

Long-standing Case Law about Whether an Individual Is

a Proper Subject for Treatment.

The Appellate Court held that Helen E.F. was not a proper

subject for treatment as defined in Wis. Stat. § 51.01(17).   The27

Court’s analysis relied entirely on the Athans decision.   In doing28

so, the Court ignored the C.J. decision,  despite the fact that C.J.29

followed and clarified Athans.  At the very least, the appellate

court should have taken the time to clarify how C.J. and Helen

E.F. fit harmoniously within the current framework of case law. 

The Appellate Court’s silence on this is deafening.

The Association agrees with Fond du Lac County that C.J. is

directly on point when one takes the time to apply Dr. Rawski’s

testimony.   Because of Fond du Lac County’s excellent brief on30

this point, the Association doesn’t need to repeat the argument.

But the bigger picture necessitates the following point: 

Allowing the appellate court’s decision on treatability to stand

will create confusing and conflicting case law where none

previously existed.  The ramifications, if left uncorrected by this

Court, will affect all Chapter 51 proceedings by reopening debate

on what was a long-settled point of law.
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IV. Other Amicus Participants Present Concerns That

Incorrectly Cloud the Issue.

The State Bar’s Elder Law Section (“ELS” ) suggests that

considering a person with a degenerative brain disorder as having

a mental illness for purposes of involuntary commitment will

disrupt other statutory sections.  ELS specifically points to Wis.

Stat. § 155.20(2)(c) and claims that doing so would destroy

power of attorney planning for individuals who have Alzheimers-

type dementia and create a need for protective placement

proceedings in every case involving degenerative brain disorder. 

ELS raises similar concerns about admissions to care facilities

under Wis. Stat. § 50.06.   These are Chicken Little arguments,31

and the sky is not falling.

Fond du Lac County doesn’t claim that everyone with

Alzheimer’s dementia has a mental illness for purposes of

involuntary commitment.  It simply argues that a person with

dementia who develops behavioral disturbances may have a

mental illness for purposes of involuntary commitment.  This

position doesn’t impact every individual with a degenerative

brain disorder.  It applies to a much smaller population — just

those individuals whose  behavioral disturbances are so

substantial that they meet the definition of mental illness for

purposes of involuntary commitment.

Even within this much smaller population, individuals with a

degenerative brain disorder who exhibit behavioral disturbances

will not be permanently affected.  That is because behavioral

disturbances, unlike dementia, may not be permanent.  Moreover,

the prohibition against admitting an individual with mental illness

under a power of attorney or following a hospital stay only

applies to a person diagnosed with a mental illness at the time of

admission.32



Wis. Stat. chs. 50 & 155.33

Examples include Wis. Stat. §§ 46.03, 48.981(2m)(d)2,34

50.06(2)(am)2.b., 103.10(g), 155.20(2)(c), 302.365(1)(a)1, 448.01(2),
908.04(1)(a), and 940.225(2)(c).

The Association is aware of only one other statute that specifically35

references sec. 51.01(13)(b)’s definition of mental illness.  Wis. Stat. §
48.415(3), termination of parental rights on the basis of parental disability,
references a parent who is “an inpatient . . . on account of mental illness as
defined in s. 51.01(13)(a) or (b).”  The use of the disjunctive “or”clearly
shows that the legislature viewed these as two separate and distinct
definitions of mental illness.

In contrast, sec.  50.36(3g)(a)1., hospital rules and standards, refers
only to sec. 51.01(13)(a)’s definition of mental illness.  

Two statutes — sec. 46.04 (adolescent anchorage program) and sec.
50.04(2r) (county approval required for admission of mentally ill person
under 65 to certain facilities) — simply refer to sec. 51.01(13).

10

Even if one ignores Fond du Lac’s argument, it doesn’t

follow that considering degenerative brain disorders accompanied

by behavioral disturbances as a mental illness for the purpose of

involuntary commitment will create problems with other statutory

sections pertaining to mental illness.  In fact, the two statutes that

ELS cites don’t even define mental illness.33

The term “mental illness” is used throughout the Wisconsin

Statutes.  The general term is defined at Wis. Stat. § 51.01(13)(a). 

This definition is specifically adopted in other statutes, including

secs. 48.415(3), 50.36(3g)(a), and 55.01(4m).  “Mental illness” is

used without definition in numerous statutes.   “Mental illness,”34

“serious mental illness,” and “serious and persistent mental

illness” are specifically defined for other purposes in secs.

46.2785(1)(b), 49.45(6c)(a)7, 51.01(14t), and 51.62(1)(bm). 

Mental illness for purposes of involuntary commitment is

defined at Wis. Stat. § 51.01(13)(b).  This is a legal, not medical,

definition that is limited in scope, for the express purpose of

involuntary commitment, and exclusive to Chapter 51.35
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Storm v. Legion Insurance Company, 265 Wis. 2d 169, 196-206, 66539

N.W.2d 353, 366-371 (2003).
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A basic principle of construction is that statutes should be

interpreted so that no statutory language is reduced to

surplusage.   Applying Wis. Stat. § 51.01(13)(b)’s definition of36

mental illness wherever the term “mental illness” is used in the

statutes ignores this principal, as it would render the phrase “for

purposes of involuntary commitment” meaningless.

Consider, for example, the term “mental illness” in the jury

instruction for offenses under Wis. Stat. § 940.225(2)(c).   The37

committee specifically declined to define mental illness in the

instruction because existing statutory definitions, specifically

those found in Chapter 51, did not seem suitable.  The committee

concluded that absent a definition in the statute, the term has a

meaning within the common understanding of the jury.38

Similarly, this Court declined to apply a definition of “mental

illness” from any other statute when considering the use of the term

in Wis. Stat. § 893.16(1).  Instead, the court adopted a definition of

mental illness that specifically fits the statutory section.39

It is clear that the legislature deliberately crafted a limited

definition of mental illness in Wis. Stat. § 51.01(13)(b) to be used

for the purposes of involuntary commitment.  The definition

doesn’t apply to numerous other statutes, including secs.

50.06(2)(b) and § 155.20(2)(c), because the legislature made no

reference to it.

The Elder Law Section fears that finding an individual has a

mental illness for purposes of involuntary commitment will affect

other areas of Wisconsin law that use the term “mental illness.” 

The statutory structure gives no support for this belief.  Whether
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an individual has a mental illness under Chapter 155 is simply a

different discussion than whether an individual has a mental

illness for purposes of involuntary commitment under Chapter

51.  In short, sec. 51.01(13)(b)’s definition of mental illness does

not apply beyond involuntary commitments.

CONCLUSION

For the reasons set forth above and in Fond du Lac County’s

brief, the Association respectfully requests that this Court reverse

the Court of Appeals and affirm the order of the Fond du lac

County Circuit Court.

Dated this 4th day of November 2011.
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County Corporation Counsels
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INTRODUCTION 

The Coalition of Wisconsin Aging Groups ("CWAG") 

and the Alzheimer's Association of Southeastern Wisconsin 

("SEW1 Alzheimer's Association") write this brief to address 

the following issues: the protective service system under 

Wisconsin Statutes Chapter 55 ("Chapter 55") is the proper 

process for individuals like Helen as opposed to the unlawhl 

use of Chapter 5 1; Chapter 5 1 prohibits a transfer to Chapter 

55 for someone with a degenerative brain disorder; and the 

consequences of this decision are enormous but dire if 

individuals with Alzheimer's disease are mentally committed 

for challenging behaviors. 

ARGUMENT 

I. The Chapter 55 Protective Service System is the 
Appropriate Method of Managing Alzheimer's 
Patients with Challenging Behaviors. 

The County would have th~s  Court believe that there 

was no other option to help Helen, stating that "no other 

avenue of treatment of these individuals is available or 

feasible" and that but for the treatment Helen received under 

the involuntary commitment, Helen "would have continued in 

a near constant state of agitation." (County's Br. at 2, 24.) 



The County succinctly dismisses the use of the Chapter 55 

protective services system, stating that "protective placement 

would not meet Helen E.F.'s treatment needs." (County Br. at 

18.) 

Clearly, allowing Helen to languish in agitation by 

doing nothing is an impermissible and absurd result. 

However, prohibiting the use of Chapter 51 in this situation 

does not leave Helen lacking the help she needs, facilities 

with patients running amuck, or facilities with no option but 

to deny admission to anyone with Alzheimer's disease. 

Chapter 55 allows the county, law enforcement, fire 

fighters, or guardians to remove an at-risk individual on an 

emergency basis to the designated protective placement 

facility every county in Wisconsin is legally required to have. 

Wis. Stat. §§ 55.135, 55.02(2)(b)4; see State ex rel. Sandra 

D. v. Getto, 175 Wis. 2d 490, 494, 498 N.W.2d 892, 894 (Ct. 

App. 1993). Protective placement to a mental health facility is 

prohibited, but protective placement may be made to several 

appropriate places, including a medical facility or even a 

locked unit. Wis. Stat. 8 55.12(2). 

However, Chapter 55, the "Protective Service 

System," provides more than just "care and custody." Id. at 9 



55.0 l(6). Many protective services are available, pertinently 

the involuntary administration of psychotropic medications 

and subsequent treatment plan. Id. at $ 5  55.01(6r), 55.14, 

55.13 (psychotropic medications are also available as an 

emergency protective service). Moreover, Chapter 55 

includes the generous provision of "any service" that would 

"prevent the individual from experiencing deterioration or 

from inflicting harm on himself or herself or another person." 

Id. at 5 55.0 1 (6r)(k) (emphasis added). 

The County argues that Helen's behavioral challenges 

were "all expected to improve with and be controlled by 

judicious use of psychotropic medications appropriate to her 

age and medical condition." (County's Br. at 23.) 

Psychotropic medications are defined under Chapter 55 as 

prescription drugs used to "treat or manage a psychiatric 

symptom or challenging behavior." Wis. Stat. 5 55.01(6s). 

The administration of psychotropic medications that the 

County argues is Helen's singular need could have been 

provided to manage psychiatric symptoms and challenging 

behaviors, as intended, through Chapter 5 5. 

1 Wis. Stat. §§50.08(3m) and (4)(a) permit a nursing home to 
administer a psychotropic medication to a resident with degenerative 



The Wisconsin Association of County Corporation 

Counsels ("WACCC") claims a void will appear if Chapter 

51 commitment is not available for those with degenerative 

brain disorders because involuntary administration of 

psychotropic medications under Chapter 55 is an insufficient 

solution. (WACCC Br. at 5-7). CWAG and the SEW1 

Alzheimer's Association emphatically agree with WACCC 

that psychotropic medications are not "magic bullets" that 

immediately control challenging behaviors. (Id. at 6-7.) In 

fact, there are no FDA-approved psychotropic 

medications for the psychiatric or behavioral symptoms of 

Alzheimer's disease; all such use is considered "off-label" 

and the medications include "black box" warnings that 

they can be dangerous, lethal, and inappropriate for use 

with persons with dementia. Alzheimer's Ass'n, Statement 

Regarding Treatment of Behavioral and Psychiatric 

Symptoms of Alzheimer's Disease, (copy in Appendix). 

brain disorder without informed consent in certain circumstances. 
Compliance with 42 C.F.R. 9 483.25(1) is required before utilizing this 
authority, meaning that nursing homes are required to prove that the 
challenging behaviors are persistent, harmhl, and not caused by some 
underlying issue such as pain, illness, or environmental issues. See 
www.dhs.wisconsin.~ov/rl dsl/NHs/psychtroMed.htm 



However, it is ironic that WACCC chooses this 

argument when the primary, and arguably exclusive, use of 

the Chapter 51 system for individuals with Alzheimer's 

disease and challenging behaviors - like Helen - is to remove 

the individual, provide medical treatment for issues like UTIs, 

and adjust or administer psychotropic medications. Chapter 

55 can also remove the individual; provide medical 

treatment, and adjust or administer psychotropic medications, 

whether voluntarily or through Wis. Stat. 5 55.1 4.3 

Moreover, Chapter 55 can provide a variety of follow- 

up and long-term care services for the individual in addition 

to necessary medication treatment, effectively helping prevent 

future behavioral challenges from escalating. See Wis. Stat. 5 

55.0 1 (6r). Notably, Chapter 5 1 provides for long-term 

community supports under Wis. Stat. 5 51.421, but only for 

persons with "serious and persistent mental illness" which 

excludes individuals with degenerative brain disorders by 

definition. Wis. Stat. 5 5 1.0 1 (14t). 

2 CWAG and the SEW1 Alzheimer's Association emphasize the 
importance of trying to treat challenging behaviors in the individual's 
current environment because mere removal can exacerbate the 
challenging behaviors. Alzheimer's Ass'n and Planning Council for 
Health and Human Servs., Inc., Handcuffed: A Report of the Alzheimer's 
Challenging Behaviors Task Force 1 (20 1 0). 
Wis. Stat. 5 55.08, supra, may also be an available option for the 

administration of psychotropic medications. 



11. The County Created the Issue at Hand By 
Unnecessarily Beginning Under Chapter 51 and 
Then Converting the Case to Chapter 55 Because a 
Court Cannot Order the Involuntary 
Administration of Psychotropic Medications for an 
Individual with Degenerative Brain Disorder When 
Transferring a Case from Chapter 51 to Chapter 
55. 

The County makes perfectly clear that its solution to a 

case like Helen's is the use of psychotropic medications. 

(County's Br. at 23.) Helen had been prescribed psychotropic 

medications prior to her emergency detention, sometimes 

taking them voluntarily, sometimes protesting. (R: 16:2, 

11:2.) After her case was transferred, she protested 

psychotropic medications at least twice during her 30-day 

protective placement, and this culminated in the second 

Chapter 51 petition to obtain an order allowing the 

involuntary administration of psychotropic medication to 

Helen. (R: 1 1 :2.) 

The situation at hand was in fact a problem of the 

County's own making. The second Chapter 51 proceeding 

was necessary because in a case converted from Chapter 5 1 to 

Chapter 55, as happened here, the Court cannot order 

psychotropic medications during the 30-day conversion 

phase. However, had the proceeding begun initially under 



Chapter 55, the Court could have ordered involuntary 

psychotropic medications throughout Helen's treatment in an 

appropriate protective placement facility. 

To elaborate, Wis. Stats. $ 5  51.20(7)(d) and 51.67 

limit a court's ability to order involuntarily administered 

psychotropic medications when a case is transferred from 

Chapter 51 to Chapter 55, rendering this law inadequate when 

applied to individuals with degenerative brain disorders. 

Authority to order psychotropic medication requires a 

finding that the individual is "not competent to refuse 

psychotropic medication." Wis. Stat. $ 8  5 1.20(7)(d)(l), 

5 1.67. Both statutory sections expressly define this: 

"An individual is not competent to refuse psychotropic 

medication if, because of serious and persistent mental 

illness.. ." 

Id. (emphasis added). 

"Serious and persistent mental illness" includes 

schizophrenia as well as a wide spectrum of psychotic 

and other severely disabling psychiatric diagnostic 

categories, but does not include degenerative brain 

disorder.. . " 

Id. at $ 5 1.0 l(14t) (emphasis added). 



This language is specifically defined for the scope of 

Chapter 51 and should be interpreted accordingly. State ex 

rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, T[ 

45,271 Wis. 2d 633, 663, 681 N.W. 2d 110. A degenerative 

brain disorder is not a serious and persistent mental illness, 

thereby failing to meet the definition of "not competent to 

refuse psychotropic medication." Wis. Stat. $8 

51.20(7)(d)(l), 51.67. Thus, by initiating this case as a 

Chapter 5 1 involuntary commitment proceeding, the County 

lost the ability to request an order for psychotropic 

medication when the case was converted. Importantly, there 

is no such restriction in the Chapter 55 process, where "not 

competent to refuse psychotropic medication" specifically 

includes degenerative brain disorder in its definition. Wis. 

Stat. $ 55.14(1)(b). 

Chapter 51 leaves a gaping inadequacy when this 

provision is applied to an individual with a degenerative brain 

disorder. The County places significant weight on the use of 

psychotropic medications under Chapter 5 1, but they may not 

even be an option in some cases because of these provisions. 

In fact, it can be argued that if the County had proceeded 



appropriately under Chapter 55 and obtained a medication 

order, this case would not be before the court. 

This discrepancy strongly supports the Court of 

Appeal's appropriate interpretation of the legislative intent 

behind the exclusion of the term "degenerative brain 

disorder" from Chapter 51 and its inclusion in Chapter 55. 

Fond du Lac County v. Helen E.F., 201 1 WI App 72,yI 24- 

26, 333 Wis. 2d 740, 798 N.W.2d 707. Had the Legislature 

intended Chapter 51 to apply to individuals with degenerative 

brain disorders, the common use of and need for psychotropic 

medications (as evident by Helen's case) during these 

emergency and subsequent transfers would have been 

provided for under Chapter 5 1's alternative to commitment. 

111. Current Practice Using Chapter 51's 
Conversion Process to Chapter 55 Raises 
Significant Due Process and Equal Protection 
Concerns. 

"[Clivil commitment for any purpose constitutes a 

significant deprivation of liberty that requires due process 

protection." Addington v. Texas, 441 U.S. 418, 425 (1979). 

We support Helen E.F.'s argument that constitutional 

concerns are raised by this case, and raise our own with 

respect to emergency detentions converted to Chapter 55 



protective placements made to mental health facilities. (Helen 

E.F.'s Br. at 25-26.) 

WACCC states that under Wis. Stat. 5 51.20(7)(d), 

courts can convert Chapter 51 commitments to Chapter 55 

protective services/placement proceedings and guardianship 

and that this is a sufficient "check" to prevent inappropriate 

use of Chapter 51. (WACCC Br. at 7.) Unfortunately, this 

"check" is used inappropriately as a method to obtain 30-day 

mental commitments without respect to an individual's due 

process and equal protection rights. Helen's initial Chapter 5 1 

emergency detention was transferred to a Chapter 55 

protective placement after a fmding of no probable cause to 

mentally commit her, but she was protectively placed in the 

behavioral health unit at St. Agnes Hospital where she 

remained. (R: 9:3,4.) 

Prior to 2005 Wis. Act 264, the Act that drastically 

changed Chapter 5 5's protective service system, Chapter 5 5 

actually permitted limited protective placement by the court 

to units for the acutely mentally ill. The Joint Legislative 

Council Prefatory Note explains the reason why this authority 

was removed by 2005 Wis. Act 264: 



Under State ex rel. Watts v. Combined Community 

Services, 122 Wis. 2d 65 (1985), the court found that no 

rational basis existed for the difference between 

procedural protections that are afforded to persons who 

are involuntarily committed for mental health treatment 

under the mental health laws and the lack of any 

procedural protections (other than those that are self- 

requested) for involuntary transfers for psychiatric 

diagnostic procedures or acute psychiatric inpatient 

treatment under the protective placement laws. The court 

held that the constitutional guarantee of equal protection 

requires that the procedural requirements for emergency 

detention and involuntary commitment under the mental 

health laws must be provided to a protectively placed 

individual for involuntary transfer of that individual to a 

mental health facility for treatment. This bill amends ch. 

55 to comply with the court's ruling. 

2005 Wisconsin Session Laws, Volume 2, 2005 Wis. Act 

264, Joint Legislative Council Prefatory Note, 2005 

Assembly Bill 785 (enacted April 5, 2006); see State ex rel. 

Watts v. Combined Cmty. Sews., 122 Wis. 2d 65, 84, 362 

N.W. 2d 104,113 (1985). 



There is now only one exception, relevant only to 

Chapter 51 transfers to protective placement because it is 

impermissible under Chapter 55: 

"[ilf the individual is in a treatment facility, the 
individual may remain in the facility during the period of 
temporary protective placement if no other appropriate 
facility is available." 

Wis. Stat. $ 5  51.20(7)(d), 5 1.67 (emphasis added). 

Unfortunately, what was intended as an exception has 

become the norm for individuals with degenerative brain 

disorders. This deeply concerning practice takes a class of 

individuals for whom Chapter 51 is not intended to apply and 

violates their equal protection rights both through the original 

commitment and through this subsequent option that 

WACCC argues acts as a protection against inappropriate use 

of Chapter 5 1. 

IV. The Consequences of This Decision Are of Serious 
Public Policy Concern if Individuals with 
Alzheimer's Disease are Allowed to be Mentally 
Committed for Their Challenging Behaviors. 

This decision will have serious and widespread 

consequences, regardless of how decided. The sobering 

reality is that Wisconsin is not adequately prepared to meet 

the needs of the rising Alzheimer's population. Obviously, 

this case will not solve that problem, no matter the outcome. 



Systemic change, possibly legislative change, will be 

necessary. Education about working with challenging 

behaviors and utilizing proven efforts - legal, medical, 

environmental, social, among others - during the escalating 

time prior to an emergency situation like Helen's to 

ultimately prevent that emergency is vital and currently 

lacking. Alzheimer's Ass'n, Statement Regarding Treatment 

of Behavioral and Psychiatric Symptoms of Alzheimer's 

Disease; Kovach et al, Behaviors of Nursing Home Residents 

with Dementia Examining Nurse Responses (2006) (copies in 

Appendix). 

We must emphasize the distinction between mentally 

committing someone for a qualifying mental illness as 

opposed to a challenging behavior of degenerative brain 

disorder. The County seeks to muddle the waters by arguing 

that Helen's behavioral disturbances, not the degenerative 

brain disorder itself, constitute a mental illness. (County's Br. 

at 10.) CWAG and the SEW1 Alzheimer's Association agree 

with the Elder Law Section of the State Bar of Wisconsin 

("Elder Law") that broadening the definition of "mental 

illness" to include any behavioral manifestation of a 

degenerative brain disorder would result in an appallingly 



broad definition in violation of substantive due process. We 

agree with the Court of Appeals that its decision does not 

foreclose the use of Chapter 51 for an individual who has a 

legitimate dual diagnosis of a Chapter 51 qualifying mental 

illness requiring treatment and a degenerative brain disorder. 

Helen E.F., 201 1 WI App, n.6. It is not unfathomable for an 

individual with a qualifying Chapter 51 mental illness to also 

suffer from Alzheimer's. Our grave concern is that endorsing 

the County's profligately broad interpretation will encourage 

an already prevalent, unlawhl and inappropriate practice of 

mentally committing individuals for behavioral challenges 

arising from other etiologies like boredom, pain, fear, 

medication side effect, overstimulation, or unmet daily care 

needs4 - none of which are a qualifying mental illness and all 

of which can be more appropriately managed far outside a 

Chapter 5 1 mental commitment. 

CWAG and the SEW1 Alzheimer's Association 

understand the enormity of the consequence of what we ask. 

Transitioning the care of individuals with Alzheimer's disease 

and challenging behaviors back to the neglected Chapter 55 

For more information about the etiologies of behavioral challenges, see 
Michelle Niedens, The Neuropsychiatric Symptoms of Dementia: A 
Visual Guide to Response Considerations (copy in Appendix). 



system from the deeply rooted but inappropriate Chapter 51 

system will require systematic adjustment statewide. But 

bending a law at the expense of someone's liberty to avoid 

change is not an option. The rights of this vulnerable 

population must be upheld, proper care provided, and a legal 

and solid foundation established to help Wisconsin rise to 

meet what is appropriately labeled at the national level as the 

"Alzheimer's disease ~r is is ."~ 

If degenerative brain disorders are classified as a 

mental illness, the thousands of individuals in Wisconsin with 

Alzheimer's disease and powers of attorney for health care 

("POAHC") will be ushered through guardianship and 

protective placements, flooding the probate court system. 

Wisconsin Statutes Chapter 155 relies on the fact that a 

person has a mental illness, regardless of whether or not they 

will be involuntarily committed. Yes, using Chapter 55 for 

individuals in Helen's situation means guardianship and 

protective placement,6 but in far fewer numbers than if 

5 The National Alzheimer's Project Act, Pub. L. No. 11 1-375, 124 Stat. 
41 00 (201 1) requires creation of a national strategic plan to address the 
rapidly escalating Alzheimer's disease crisis and will coordinate 
Alzheimer's disease efforts across the federal government. 

Wis. Stat. 5 54,46(2)(b) limits any necessary guardianship proceeding 
to only what authority is needed that was not authorized in the POAHC; 



required for every individual with Alzheimer's disease 

admitted to a facility under a POAHC. Wis. Stat. 5 

54.46(2)(b). 

Overturning the Court of Appeals decision will mean 

that individuals with Alzheimer's disease will continue to be 

placed in a setting where Wisconsin law has never permitted 

them to be placed or where their equal protection and due 

process rights are violated. Some will continue to languish in 

a mental health facility after medications are adjusted because 

no facility will take them back with the stigma of mental 

illness, while others will be returned to their home or facility 

to simply wait for the next UTI, the next set of handcuffs, and 

the next mental commitment. 

CONCLUSION 

For the reasons set forth above, the Coalition of 

Wisconsin Aging Groups and the Alzheimer's Association of 

Southeast Wisconsin respectfilly request this Court to affirm 

the decision of the Court of Appeals. This Brief represents 

only the position of CWAG and the SEW1 Alzheimer's 

the POAHC remains in place for all other authority given to the agent, 
unless the court finds good cause to revoke or limit the agent's authority. 



Association and is not specifically rased by other chapters 

or the National Alzheimer's Association. 

Dated this 14' day of November, 20 1 1. 

Respecmy submitted: 
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INTEREST OF THE AMICUS

Disability Rights Wisconsin (“DRW”) as the statewide

non-profit organization designated by the Governor  to act as the

congressionally-mandated protection and advocacy agency for

Wisconsin citizens with disabilities1,  has promoted the legal and

human rights of  people with disabilities and challenging

discrimination in virtually every aspect of the lives of people with

disabilities since the early 1980's.  DRW’s interest in this litigation

is twofold: first, DRW is concerned that the procedural

maneuvering in Helen E.F.’s  commitment,  if condoned by this

Court, would make a significant and impermissible inroad into the

constitutional due process rights afforded individuals facing

restriction of their liberty through the Mental Health Act

commitment process. 

 Secondly, DRW believes that the Chapter 51 commitment

process is currently being used inconsistently, as well as over used

and inappropriately used, by congregate living facilities as a



2

substitute for addressing the increasing need for appropriate care

and supportive services in the least restrictive setting for

individuals with dementia.  As currently written, Chapter 51's

involuntary commitment process and the mental health

service system is not generally equipped, nor intended to deal

with the treatment of Alzheimer’s as a mental illness, often

resulting in  cruel and harsh results for a vulnerable patient.

ARGUMENT

I. Condoning the Clear Attempt To Circumvent the

Lapsed Time Line of a Prior Commitment  Petition

Would Undercut the Fundamental Guaranty of

Meaningful Due Process Embedded in Wisconsin’s

Chapter 51 Mental Health Act.

 Although the Appellate Court never reached this issue,

perhaps the narrowest ruling by this Court would be to hold that

Helen E.F. did not receive the due process protection to which she

was entitled under both the Wisconsin and United States

Constitutions.   The brief on behalf of Helen E.F. delineates the

long line of precedent demanding strict compliance with the
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statutory time limits of  civil commitment proceedings.  The

United States Supreme Court has unequivocally  established  that

the civil commitment process represents a significant deprivation

of personal  liberty giving rise to due process protections, 

Addington v. Texas,441 U.S. 418, 425 (1979); Humphrey v. Cady,

405 U.S.504,509 (1972).   The State of Wisconsin has echoed this,

holding repeatedly that an individual has a liberty interest in being

free from involuntary detention, and this interest is protected by

state and federal due process rights. See, e.g., Mental Commitment

of Stevenson.L.J., 320 Wis.2d 194,(2009).   Chapter 51's time line

requirements are Wisconsin’s statutory expression of the

fundamental due process protections afforded under both § 1 of the

Wisconsin Constitution and the 14th Amendment to the U.S.

Constitution.   

 The goal of statutory interpretation and application is to

give effect to the intent of the legislature.   Here, the intent of the

legislature was to give meaningful, not merely technical, 

implementation of constitutionally guaranteed due process

protections to individuals involuntarily detained under Chapter 51. 
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This intent can be best understood from the historical context of

the enactment of the relevant portions of Wisconsin’s current

commitment laws.   Prior to enacting these specific time lines,

portions of Wisconsin’s civil commitment law had been held

unconstitutional on due process grounds. Lessard v. Schmidt, 349

F.Supp. 1078 (E.D. Wis 1972), vacated and remanded on

procedural grounds, 414 U.S. 957 (1975), judgement reentered,

379  F.Supp 1376 (1974) vacated and remanded on procedural

grounds, 421 U.S.  957 (1975),  judgement reentered, 413 F. Supp.

1318 (1976).   The Lessard  court based these due process

violations on a statutory scheme which did not contain any

reasonable time limitation on how long someone could be held

between the probable cause hearing and final commitment

proceeding.   In direct response to  Lessard, the legislature created

the specific Chapter 51 time lines we now have, the clear intent of

which was to bring Wisconsin’s statutory commitment process into

compliance with the mandates of due process.   Therefore, it is

only reasonable to imbue these time lines with all those elements

and restrictions necessary to give meaningful due process rights to
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individuals caught up in the commitment process as required by

Lessard.

In this case, both the uncontroverted facts support the

conclusion that Helen E.F. was “wheeled off the unit” for a matter

of minutes for the sole purpose of attempting to evade the

consequences of a lapsed Chapter 51 time line.  Furthermore, the

record is devoid of any indication that the staff of the hospital

where E.F. was being held, county human services department or

potential nursing home placement, engaged in any discharge

planning, alternative placement arrangements or other hint of an 

intent to terminate the original detention.  After E.F. spent a few

minutes parked in the hall, in her wheelchair, she was wheeled

back onto the unit, and a new petition initiated.   This is not

meaningful due process. In fact, the sole purpose of the maneuver

was to create a facade of adherence to the rules, in order to evade

actual, meaningful due process.  If the “due process clock”  can be

restarted simply by having a detainee leave the unit for a few

minutes, then there would be no longer be any  practical limitation

on the time an individual could be detained without a hearing.  In
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other words, Wisconsin would  return to the exact situation that the

legislature strove to correct after the  Lessard decision.  Statutory

time limitations even when violated would be meaningless since 

the physical act of leaving the unit for the front door would create

the very circumstance that would reset of the clock for a new

detention before the individual even hit the door.  If this practice is

expressly or impliedly deemed by this Court to be sufficient to

comply with the intent of Wis Stats. §51.20, it would eviscerate the

due process protections that Wisconsin and the United States

Constitution guarantee to individuals facing potential civil

commitment under Chapter 51. 

The basic fact underlying this case is that there was no

hearing on the prior Chapter 51 petition or Chapter 55 conversion. 

Attempting to obscure that fact by changing the date and updating

the facts and thereby characterize the subsequent petition as “new”

instead of simply a refilling of the prior petition may be creative,

but it is a gossamer attempt at due process at best, and must fall

under its own weight.  Allowing this practice to continue would

deprive all individuals subject to Chapter 51 commitment
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proceedings of the meaningful due process to which they are

entitled. This Court countenance such a diminishment of  the

fundamental constitutional liberty interest underlying these

statutory time limits  by petitioners in civil commitment through

procedural maneuvering which merely plays lip service to the

technicality of compliance.  

II. Chapter 51 Commitments Are an Ineffective Legal

Framework to Provide Treatment or Rehabilitation to

Individuals with a Diagnosis of Dementia, such as

Alzheimer’s.

The legislative policy for Chapter 51 is to “... assure the

provision of a full range of treatment and rehabilitation services in

the state for all mental disorders   . . . and mental illness. Wis Stats

§51.001(1).   Furthermore, the overarching legislative policy

behind Wisconsin’s civil commitment laws is to protect the

personal liberties of individuals so that “...no person who can be

treated adequately outside the hospital... may be involuntarily

treated in such a facility.”Wis Stats §51.001(2) Therefore, given a

choice of options, the commitment statutes  should read to promote
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treatment alternatives that support the individuals in their current

environment.

        The definition of Alzheimer’s disease as a “degenerative

disease of the central nervous system ... [which] includes

...irreversible deterioration of intellectual faculties with

concomitant emotional disturbance resulting from organic brain

disorder.” Wis Stats. §46.87(1)(a) is incorporated by reference into

Chapter 51's definitions.  Chapter 51 defines the term

“degenerative brain disorder” as meaning  “. . .the loss of or

dysfunction of brain cells to the extent the individual is

substantially impaired in his or her ability to provide adequately for

his or her own care or custody . . .”  Wis Stats.51.01(4r).   It seems

clear that the definition of Alzheimer’s disease qualifies as a

degenerative brain disorder under Chapter 51,  however, Chapter

51 is more noteworthy for what it doesn’t make clear about how

Alzheimer’s disease and other types of dementia  fit into the

involuntary commitment scheme of this chapter.  As a 

degenerative brain disorder it is specifically excluded from the

definitions of brain injury (Wis Stats.51.01(2g) (b)), serious and

persistent mental illness Wis Stats. §51.01(14t), and developmental

disability (Wis Stats. §55.01(1v).  While there is debate in the

medical community as to whether Alzheimer’s disease should
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constitute a mental illness for treatment purposes,  the statutory

definition of mental illness for the purposes of involuntary

commitment, as a “...substantial disorder of thought, mood,

perception, orientation, or memory which grossly impairs

judgement, behavior, capacity to recognize reality, or ability to

meet the ordinary demands of life...” Wis Stats. §51.01(13)(b),  is

so broad it can’t be said to categorically rule out much of anything,

including dementia.  

       Instead of focusing on the definition of mental illness, which is

fully addressed by the parties and other Amici, this brief will focus

on the more pragmatic issues surrounding the second element of

the commitment standard; namely, that the individual must also be

found to be a proper subject for treatment. Wis Stats.

§51.20(1)(a)(1)    Chapter 51 defines “treatment” as “those

psychological, educational, social, chemical, medical or somatic

techniques designed to bring about rehabilitation of the mentally

ill...’  Wis Stats. §51.01(17).   Rehabilitation for the purposes of

mental health commitment is not defined in Chapter 51, but the

concept was explored  in  In the Matter of Theodora Athans, 107

Wis.2d 331, 320 N.W.2d 30 (Wis. App. 1982) which recognized

the specific clinical meaning of rehabilitation as “...returning an

individual to a previous level of functioning which had decreased
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because of an acute disorder.” (at 334)   The court further

distinguished “rehabilitation” from “habilitation” which is

excluded from the mental commitment criteria, noting that the two

terms, although not defined in this Chapter, were juxtaposed in

Wis. Stats. §51.437(1),  indicating that the legislature could be

inferred to understand the difference between the two terms. 

Several years later, another Wisconsin Appellate court put a

finer point on the concept of rehabilitation by recognizing that

there may be situations where the prior level of functioning is not

realistic because of the nature of the disease.  In the Matter of the

Mental Condition of C.J.  120 Wis. 2d 355, 360, 354 N.W.2d 219

(Ct App 1984).  In that case C.J. had a more “traditional” mental

illness diagnosis of schizophrenia and the question raised was

whether there was a treatment  benefit in continued

institutionalization beyond custodial care,  so as to make C.J. a

proper subject of treatment.  However, in the case of many

dementia patients with symptoms severe enough to warrant

undertaking a Chapter 51 commitment, the question of control

through continued  institutionalization is not at issue.  The

individual is already a patient of a nursing home or community

based residential facility (CBRF) which has access to the legal

tools it needs “...to control the disorder and its symptoms” as the
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court in C.J. defined rehabilitation.  There is nothing to be gained

in access to treatment modalities by putting the individual through

the Chapter 51 commitment process.

           At the time that Helen E.F.’s case arose, another main

objective for initiating a Chapter 51 petition for an individual with

Alzheimer’s was obtain an order for the involuntary administration

of psychotropic medications.  There are no psychotropic

medications approved by the FDA for the treatment of

Alzheimer’s, and most of these drugs carry a “black box” warning

regarding use in elderly patients with dementia.   Among the

nursing home population (which has a high ratio of advanced stage

cases) the prevalence of behavioral and psychological symptoms of

dementia have been found exist for anywhere from 40 to 90% of

residents. [See: CK Beck and VM Shue, “Interventions for

Treating Disruptive Behaviour in Demented Elderly People”

Alzheimer’s Disease (1994): 143-155; Malaz Boustani, M.D., et.

Al., “Characteristics Associated with Behavioral Syptoms Related

to Dementia in Long-Term care Residents” The Gerontologist, 45

(2005) 56-61.]

       In fact,  the medical experts testifying in this case admitted that

the order for involuntary medication was being sought to manage

behaviors, not directly treat Helen E.F.’s Alzheimer’s.   Under
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Chapter 51, the involuntary administration of any medication is

allowed only when necessary to prevent serious physical harm to

the patient or to others. Wis Stats §51.61(1)(g).   Under federal

regulations applying to facilities receiving federal medicaid dollars,

the use of medications to control behavior or restrict the patient’s

freedom of movement, which are not a standard treatment for the

patient’s medical or psychological condition is considered a form

of chemical restraint, subject to the restrictions for federal

regulations of restraint and seclusion. [See: 42 USC 290ii, 290ii-1,

290ii-2, 290jj, 290jj-1, 290jj-2, 42 CFR 482.13 et seq.; and 42

CFR 483.350]   

Notwithstanding these federal definitions, in 2010

Wisconsin made the administration of psychotropic drugs to

residents of nursing homes much easier under Wis Stat. §50.08,

Which allows for the administration of psychotropic drugs  with

the informed consent of a Health Care Agent.  Moreover, Chapter

55  provides for involuntary administration of psychotropic

medication as a protective service with the consent of the guardian. 

The purposes of involuntary medication under Chapter 55 are

much broader and, for better or worse,  more accommodating for

medical professionals treating Alzheimer patients than the strict

prevention of serious harm standard of Chapter 51.  Under Wis.
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Stats. §55.14 (1)(d) psychotropic medication is defined as “a

prescription drug. . .  used to treat or manage a psychiatric

symptom or challenging behavior.   Notwithstanding the

dangerousness of these drugs for elderly patients with dementia,

managing symptoms and behavior is much closer to the mark of

what is actually intended in these situations. The plan for Helen

E.F. was to return her to her nursing home after her behaviors were

able to be managed through a court order for involuntary

administration of psychotropic medication.  This does not met the

standard of “treatment” or “rehabilitation” under Chapter 51.  

Unfortunately, the reality is that due to the very nature of

the disease, for an individual with Alzheimer’s  exhibiting

aggressive or challenging behaviors, a goal of restoration of that

individual to previous level of functioning which has decreased

because of an acute disorder can be an elusive one. Therefore, as

argued by the Coalition of Wisconsin Aging Groups and Elder Law

Section of the State Bar, in their respective amici briefs, the

Chapter 55 protective placement system, nursing home provision

of Chapter 50  as well as the healthcare power of attorney 

provisions of Chapter 155 provide a more efficacious legal

framework to deal with treatment issues, as well as the added

oversight of a guardian required under Chapter 55 or health care



14

agent under Chapter 155.  

         Because the line between managing symptoms of dementia 

in the context of custodial care under Chapter 50 and 55 and 

treatment under Chapter 51 is so unclear, these individuals

increasingly find themselves caught up in the involuntary

commitment process under Chapter 51 with sometimes tragic

outcomes.  The involuntary detention process often begins in the

individual’s long term care facility.  Under the provision of

Chapter 51, law enforcement is called to transport the patient to the

appropriate detention facility.  Sadly, many times this includes

handcuffs and a disorienting ride in a squad car, the exact kind of

activity that increases the stress and agitation level of most

Alzheimer’s patients.  

     Therefore, it is incumbent on this Court to go beyond simply

endorsing a definition of rehabilitation for purposes of Wis. Stats.

§51.07(17) in considering whether an individual with dementia

such as Alzheimer’s is the proper subject for treatment withing the

Chapter 51 system.  The reality of the mental health system is that

commitment, and specifically the emergency detention process is

increasingly used to remove a nursing home resident, rather than

put the resources into effectively dealing with the individual’s

treatment needs.  The emergency detention stage does not require
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an assessment as whether the individual to be detained is a proper

subject of treatment. Wis. Stats. §51.15(1).  However, before

transport under an emergency detention,  law enforcement is

required to receive approval from the county department of

community programs. Wis Stats. §51.15(2).   In many cases, the

individual swept up by law enforcement into commitment

proceedings are already residents of a nursing homes or other large

congregate living setting, and if a commitment order does not

result,  the sending facility will often close the bed or accept an

administrative fine for improper discharge rather than readmit the

individual to what had become their home.  Therefore, a clear

message is needed to the authorizing county agencies regarding

whether an individual such as Helen E.F. should be approved for

emergency detention transport as a proper subject for treatment

under the commitment  law.  Otherwise, given the likelihood of

transfer trauma, increased symptomology and the deplorable

practice of some residential care facilities to employ a Chapter 51

emergency detention to remove a troublesome patient from their

facility, damage to the individual is often already significant at the

emergency detention stage of the process.

         There are other legal avenues already available to achieve the

desired treatment outcome without subjecting the patient to the
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stress and confusion of the emergency detention and commitment

process. Although in some instances specific set of facts may exist

for a Chapter 51 commitment, (for example a patient who has both

a serious and persistent mental illness in addition to Alzheimer’s) 

in most cases, there is no treatment benefit to the patient with

dementia, while there exists the potential for great harm under

Chapter 51 commitment process.  

    

CONCLUSION

For the foregoing reasons, DRW urges  this Court to affirm

the decision of the Court of Appeals.

Dated this 14th day of November 2011.

Respectfully submitted,

______________________________

Kristin M. Kerschensteiner

State Bar No. 1035208

Managing Attorney

Disability Rights Wisconsin

131. West Wilson, 53703

Madison, WI 53703
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I. INTRODUCTION 

 

It has been long recognized that the responsibility for defining what mental 

conditions qualify for involuntary commitments is the province of state 

legislatures, not the courts.  State legislatures must be free to develop solutions to 

address the complex scientific and treatment issues involving mental conditions 

and the potential dangers that those suffering from such conditions pose to their 

own health and safety and the health and safety of others.  When a legislature 

undertakes to act in this area, courts are not to rewrite legislation to achieve what 

the court believes to be a more socially desirable or just result.  In the absence of a 

constitutional infirmity, the court must defer to the legislature’s judgment and 

wisdom.  

In the present case, the Court of Appeals disregarded these fundamental 

precepts, determined that Alzheimer’s dementia patients can never be the subject 

of an involuntary commitment and rewrote Chapter 51 to achieve its own desired 

result.  Musing that “one way to measure the greatness of our society is to look at 

how we treat our weakest members…” the court usurped the authority of the 

legislature and concluded that those who suffer from Alzheimer’s and exhibit 

behaviors which pose a risk of physical harm to themselves and others must be 

kept in a protective residential setting regardless of the consequences to residential 

facilities, caregivers and residents.  The court further impermissibly disregarded 

the undisputed psychiatric testimony that Helen E.F.’s Alzheimer’s and associated 
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mental disorders qualified as a “mental illness” under the legislature’s broad 

definition of the term in Chapter 51.   

It was not within the province of the Court of Appeals to legislate in this 

fashion or to disregard the undisputed psychiatric evidence before it.  If the 

language of Chapter 51 is to be changed to limit the scope of involuntary 

commitments based on purported advancements in the treatment of Alzheimer’s, it 

is the responsibility of the legislature, not courts, to evaluate the merits of that 

science and make any necessary statutory changes.   

Equally troubling in this case was the willingness of the Court of Appeals 

to base its decision on a task force report and various internet resources which 

were not introduced into evidence before the trial court, were contrary to the 

undisputed psychiatric testimony in the record and which were not subjected to 

scientific scrutiny.  By introducing a task force report and internet publications 

into the record for the first time on appeal, the Court of Appeals deprived the 

County of an opportunity to challenge the foundation of these publications, 

address them with the treating psychiatrists or balance the information in these 

reports against the County’s obligation to protect Helen E.F. and those around her 

from physical harm.   

The goals advanced by the Court of Appeals and the advocacy groups that 

support its decision may indeed be laudable.  But such objectives do not justify 

rewriting existing law regarding involuntary commitments or overriding the 

obligations of county governments to protect caregivers and residents in 
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residential facilities from the dangers posed by combative individuals who qualify 

for involuntary commitment under Chapter 51.  Any change in this process must 

be made by the legislature, not the courts.  The decision of the Court of Appeals 

must be reversed.  

II. ARGUMENT 

 

A. The Wisconsin Legislature, Not The Court Of Appeals, Is Responsible 

For Defining The Scope Of Involuntary Commitment Proceedings 

Under Chapter 51 

 

  The United States Supreme Court has recognized that legislatures are in 

the best position to address the complex scientific, medical and legal issues 

associated with striking the balance between protecting the rights of the individual 

while providing for a system of involuntary commitment which protects caregivers 

and others from those who suffer from mental illness and other mental disorders.  

State v. Post, 197 Wis.2d 279, 304, 541 N.W.2d 115 (1995); Addington v. Texas, 

441 U.S. 418, 425-426, 99 S.Ct. 1804, 60 L.Ed.2d 323 (1979).  In striking this 

balance, the Court has not required that legislatures adopt a single definition that 

must be used as the mental condition sufficient to warrant an involuntary 

commitment.  Post, 197 Wis. 2d at 304.  Rather, the Court has left the 

responsibility of defining the mental conditions that qualify for involuntary mental 

commitment to legislatures.  Id.  In so doing, the Court has recognized that when a 

legislature “undertakes to act in areas fraught with medical and scientific 

uncertainties, legislative options must be especially broad and courts should be 

cautious not to rewrite legislation.”  Id. at 304.    
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 Consistent with this philosophy, the Wisconsin legislature crafted Chapter 

51 broadly so as to ensure that the full range of treatment and rehabilitation 

services are available to individuals who pose a risk of physical harm to 

themselves or others and whose condition may be improved through treatment.  

This approach is reflected in the legislature’s broad definition of “mental illness” 

for purposes of involuntary commitment, which provides that mental illness is:  

…a substantial disorder of thought, mood, perception, 

orientation, or memory which grossly impairs judgment, 

behavior, capacity to recognize reality, or ability to meet the 

ordinary demands of life, but does not include alcoholism. 

 

Wis. Stat. 51.01(13)(b).   

 

 Section 51.01(13)(b) does not limit the disorders which may constitute a 

mental illness provided that they meet the criteria of the definition.  Individuals 

who suffer from physical illnesses, mental illnesses, degenerative brain disorders 

or other illness (other than alcoholism) which are, or result in, “substantial 

disorders of thought, mood, perception, orientation, memory which grossly 

impairs judgment, behavior, capacity to recognize reality, or ability to meet the 

ordinary demands of life” meet the definition of “mental illness” and are 

potentially subject to involuntary commitment provided that the requirements for 

an involuntary commitment in Chapter 51 are otherwise satisfied.   

 The legislature’s broad definition of “mental illness” reflects a policy 

determination that there may be individuals who suffer from a qualifying mental 

illness who pose a substantial risk of harm to themselves and others and who 

require safeguards and treatment not found in residential or home settings.  It 
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recognizes that caregivers and others around these patients may not be capable of 

controlling those with “mental illness” or meeting their treatment needs.  Chapter 

51 is designed to meet the needs of both individuals and treatment facilities in this 

circumstance by providing for involuntary hospitalization and administration of 

medications required to improve the quality of life for these individuals and allow 

them to safely return to less restrictive environments.  

B. Undisputed Psychiatric Testimony Established That Helen E.F. 

Suffered From “Mental Illness” Under Chapter 51 As Defined By The 

Wisconsin Legislature 

 

Under the broad definition of “mental illness” adopted by the legislature, 

there is no doubt that individuals with Alzheimer’s who exhibit mental disorders 

such as self-harm, combativeness, anxiety, and aggressiveness qualify for 

involuntary commitment under Chapter 51.  This result is confirmed by 

undisputed medical testimony of the psychiatrists who evaluated Helen E.F., who 

concluded that her condition satisfied the statutory criteria of a mental illness 

under Chapter 51.  See R3:2; R.9:11; R.11:2-3; see also R.16:7.    

Helen E.F.’s involuntary commitment under Chapter 51 occurred as 

designed by the legislature.  As a result of her Alzheimer’s dementia, Helen E.F. 

became progressively disoriented, depressed, agitated, aggressive and 

uncooperative which caused her to strike out at her caregivers and refuse 

necessary nutrition, hygienic care and medical treatment.  See R.9:11-13, 15-16; 

R.10:1-2; R.16:9-11.  Three treating psychiatrists examined her and ultimately 

determined that the mental disorders which Helen E.F. was experiencing satisfied 
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the definition of a “mental illness” under Wis. Stat. 51.01(13)(b), i.e., she suffered 

from “a substantial disorder of thought, mood, perception, orientation, or memory” 

which grossly impaired her “judgment, behavior, capacity to recognize reality or 

ability to meet the ordinary demands of life.”  See R3:2; R.9:11; R.11:2-3; see 

also R.16:7.   

The opinions of Helen E.F.’s treating psychiatrists were not only consistent 

with the definition of “mental illness” in Chapter 51 but with diagnostic guidelines 

for mental disorders in the psychiatric community.  In this regard, Alzheimer’s 

disease and its symptoms are recognized by the Diagnostic and Statistical Manual, 

4th edition, of the American Psychiatric Association (DSM-IV) as a mental 

illness.  See Diagnostic and Statistical Manual of Mental Disorders (DSM-IV), § 

290.10, et seq. (American Psychiatric Association ed., 4
th
 ed. 1994).  The DSM-IV 

is the main tool used by clinicians and psychiatrists to diagnose mental illness.  

Post, 197 Wis. 2d at 305 (recognizing that the DSM-IV is “the primary tool of 

clinical diagnosis in the psychiatric field”).   

It is likewise undisputed that the behavioral disorders associated with 

Alzheimer’s are proper subjects of treatment through involuntary mental 

commitment.  As determined by the psychiatrists who examined Helen E.F. and 

testified in this case, short-term hospitalization and administration of psychotropic 

medications can result in improved quality of life for Alzheimer’s patients, result 

in decreased patient anxiety, depression and agitation and allow for the 
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development of behavioral support plans and a safe return to less restrictive 

environments.  See R.3:2; R.9:14; R.16:7-8, 11.    

C. The Court Of Appeals Impermissibly Narrowed The Scope Of 

Involuntary Commitments Under Chapter 51 

 

1. Degenerative Brain Disorders Are Not Per Se Excluded 

From The Definition Of “Mental Illness” Under Chapter 

51 

 

Based on its erroneous finding that Alzheimer’s is, per se, a degenerative 

brain disorder, the Court of Appeals concluded that Alzheimer’s could not also 

qualify as a “mental illness” for purposes of the commitment statute.   In re Helen 

E. F., 2011 WI App 72, ¶25.  The court’s conclusion is contradicted by the 

classification of Alzheimer’s as a mental illness under the DSM-IV.  More 

importantly, the court’s conclusion is belied by the definition of “mental illness” 

adopted by the Wisconsin legislature for purposes of involuntary commitment in 

Chapter 51.   

The legislature did not preclude a finding of “mental illness” for those who 

suffer from degenerative brain disorders, nor did it limit the definition of “mental 

illness” to any particular type of disorder.  In this case, all three psychiatrists who 

examined Helen E.F. determined that her mental disorders consisting of, among 

other things, depression, anxiety, agitation and physical aggressiveness fell within 

the criteria of a “mental illness” under Chapter 51. 
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2. Alzheimer’s Is Not Defined As A Degenerative Brain 

Disorder Under Wisconsin Statutes 

 

The Court of Appeals found that Alzheimer’s is a “degenerative brain 

disorder” which does not, as a matter of law, fall within the scope of Chapter 51.   

There is, however, no language in Chapter 51 which supports this result.  The 

definition of the term “degenerative brain disorder” in Chapter 51 does not include 

Alzheimer’s disease.  In fact, in defining “brain injury,” under Chapter 51, the 

legislature expressly distinguished “degenerative brain disorder” from 

“Alzheimer’s disease” compelling the conclusion that the two conditions are 

different:   

(b) “Brain injury” does not include alcoholism, Alzheimer’s 

disease as specified under s. 46.87 (1) (a), or degenerative brain 

disorder, as defined in s. 55.01 (1v). 

 

Wis. Stat. §51.01(2g)(b).   

 

 The only definition of Alzheimer’s disease appears in Wis. Stat. § 46.87.  

Again, however, the statute does not define Alzheimer’s as a degenerative brain 

disorder but, rather, defines Alzheimer’s as a degenerative condition of the central 

nervous system:  

“Alzheimer’s disease” means a degenerative disease of the 

central nervous system characterized especially by premature 

senile mental deterioration, and also includes any other 

irreversible deterioration of intellectual faculties with 

concomitant emotional disturbance resulting from organic brain 

disorder. 

 

Wis. Stat. § 46.87(1)(a).  Fundamentally, if the legislature had intended to equate 

Alzheimer’s disease to a “degenerative brain disorder” it would have included the 
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disease within the definition of a “degenerative brain disorder” rather than 

distinguishing Alzheimer’s disease from it.  

 Perhaps due to the absence of any statutory basis for its conclusion that 

Alzheimer’s is a “degenerative brain disorder” excluded from the scope of Chapter 

51, the Court of Appeals turned to the internet to reach its desired result.  In re 

Helen E. F., 2011 WI App 72, ¶2, fn. 2.  The court concluded in a footnote and 

based on the internet site www.medterms.com, that “Alzheimer’s disease is a 

degenerative brain disorder, causing irreversible decline.”  Id. at fn. 2.   

 The court’s selective use of an internet definition of Alzheimer’s is a fatal 

flaw in its analysis.  By relying on one definition on the internet to the exclusion 

of all others, the court disregarded available information in the psychiatric and 

medical community, such as the DSM-IV, which suggests that Alzheimer’s 

disease is a mental illness.  Equally important, the court disregarded the broad 

range of disorders that may constitute a “mental illness” for purposes of 

involuntary commitment under Chapter 51.   

 The legislature’s broad definition of mental illness, together with the DSM-

IV’s classification of Alzheimer’s as a mental illness, mandates a finding that 

Alzheimer’s patients may be involuntary committed under Chapter 51 provided 

that the other criteria for commitment are met.  At a minimum, their existence 

forecloses the Court of Appeals’ conclusion that individuals afflicted with 

Alzheimer’s disease as a matter of law “do not suffer from a qualifying mental 

condition” under Chapter 51.  See In re Helen E. F., 2011 WI App 72, ¶2.     
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3. The Court Of Appeals Improperly Substituted Its Medical 

Judgment For Those Of The Psychiatrists Who Evaluated 

Helen E.F. 

   

The Court of Appeals also erred by rejecting the testimony of Helen E.F.’s 

treating psychiatrists and substituting its own belief that neither Alzheimer’s nor 

its associated mental disorders constitute a treatable mental illness under Chapter 

51.  It is well settled that whether a person is mentally ill is a medical judgment 

made by applying the definition of “mental illness” in Wis. Stat. § 51.01(13)(b) to 

the particular circumstances of a case.  In re Commitment of Dennis H. 255 Wis. 

2d 359, 375-376, 647 N.W.2d 851 (2002); see also Humphrey v. Cady, 405 U.S. 

504, 509, 92 S.Ct. 1048, 31 L.Ed.2d 394 (1972).   

In the present case, the only medical judgment in the record was that of the 

psychiatrists who personally examined Helen E.F. and observed her behaviors.  

Based upon their observations, the psychiatrists opined that Helen E.F.’s condition 

constituted a mental illness as defined in Wis. Stat. § 51.01(13)(b) and that her 

condition was treatable.  There was no other evidence in the record which supports 

the Court of Appeals’ conclusions to the contrary.  

The Court of Appeals’ reliance on its previous decision in Matter of 

Athans, 107 Wis. 2d 331, 320 N.W.2d 30 (Ct. App. 1982) to support its conclusion 

that Alzheimer’s is not treatable is misplaced.  In Athans, unlike the present case, 

the experts testified that neither of the persons named in the petitions was a proper 

subject of treatment for purposes of Chapter 51.   Athans 107 Wis.2d at 333-34, 

320 N.W.2d at 31-32. 
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The controlling authority in this case was the Court of Appeals’ own 

decision in Matter of C.J., 120 Wis. 2d 355, 354 N.W.2d 219 (Ct. App. 1984) 

which the Court of Appeals did not distinguish or even cite.  In Matter of C.J., the 

Court of Appeals found that an individual suffering from chronic paranoid 

schizophrenia was a proper subject for a Chapter 51 commitment even though 

treatment would only improve his aggressive behaviors and delusions, but would 

not cure his underlying schizophrenic disorder.  Matter of C.J., 120 Wis. 2d at 

359-361.  In reaching its decision, the court emphasized that an individual with an 

incurable mental illness or disease may nonetheless be considered capable of 

rehabilitation and subject to treatment under Chapter 51 when such treatment goes 

beyond custodial care and allows the symptoms of the underlying disease to be 

controlled and ameliorated.  Id. at 360-361.   

 The undisputed medical evidence in this case, like that in Matter of C.J., 

was that the psychiatric complications associated with Helen E.F.’s   mental illness 

resulting from her Alzheimer’s could be alleviated and her condition improved 

through involuntary commitment and administration of psychotropic medications 

regardless of the fact that her Alzheimer’s could not be cured.  Based on Matter of 

C.J., the Court of Appeals erred in disregarding this medial testimony and 

substituting its own judgment that Helen E.F.’s condition was untreatable.     
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4. The Court Of Appeals Inappropriately Relied On 

Materials Outside Of The Record  

 

 The Court of Appeals liberally referred to resources outside of the record in 

concluding that individuals suffering from Alzheimer’s disease are not proper 

subjects of Chapter 51 involuntary proceedings.  While Wis. Stat. § 902.01 

provides for the recognition of certain adjudicative facts through judicial notice, it 

does not permit recognition of such facts when they are in dispute.  The Court of 

Appeals impermissibly sought out and relied upon internet publications and 

studies supporting its beliefs regarding Alzheimer’s which contradicted the 

undisputed medical opinions and testimony presented to the trial court.   

 The Court of Appeals’ indiscretion in relying upon matters outside of the 

record is best exemplified by its reliance upon an Alzheimer’s advocacy group 

publication entitled Handcuffed:  A Report Of Alzheimer’s Challenging Behaviors 

Task Force.  The Court of Appeals relied upon this report to support the position 

that Chapter 51 commitments are inappropriate for individuals with Alzheimer’s.  

 By introducing and relying upon the report for the first time on appeal, the 

Court of Appeals effectively precluded examination of the report’s scientific 

reliability or applicability to the case of Helen E.F.  Importantly, none of the 

psychiatrists who evaluated and treated Helen E.F. were provided with the 

opportunity to address the report or explain why they concluded that 

hospitalization of Helen E.F. and control of her behaviors with psychotropic 
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medications was the appropriate course of treatment for her.  Likewise, the County 

was deprived of an opportunity to challenge the foundation of the report. 

   Equally troubling, the Court of Appeals again impermissibly invaded the 

province of the legislature by giving weight to the report and using it as the basis 

to limit the scope of Chapter 51.  As noted in Post, it is the responsibility of the 

legislature, not the courts, to define the appropriate scope of involuntary 

commitments based on existing scientific and medical evidence.  Post, 197 Wis. 

2d at 304.    

III. CONCLUSION 

 Based on the foregoing, the Wisconsin Counties Association respectfully 

requests that the Court reverse the decision of the Court of Appeals.  

Dated this 21
st
 day of November, 2011. 

WISCONSIN COUNTIES ASSOCIATION 

 

 

 

By: s/Daniel J. Borowski    

Andrew T. Phillips 

State Bar No. 1022232 

Daniel J. Borowski 

State Bar No. 1011636 

Patrick C. Henneger 

State Bar No. 1041450 

PHILLIPS BOROWSKI, S.C. 

10140 N. Port Washington Road  

Mequon, WI  53092 

Phone:  (262) 241-7788   
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