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STATEMENT OF ISSUES

I. DID THE COURT OF APPEALS AND TRIAL COURT INFRINGE
UPON DENNIS’ CONSTITUTIONAL RIGHT TO HAVE A
RELATIONSHIP WITH HIS CHILD WHEN THEY EXPANDED THE

DEFINITION OF “SEVERE” BRUISING TO INCLUDE ANY
BRUISE?

Answer: Yes

The issue was presented to the Court of Appeals as:
Whether the Trial Court erred in finding
reasonable grounds to believe that Dennis engaged

in c¢hild abuse.

Answer: No. Judge Dykman dissented.



STATEMENT OF CASE

On December 13, 2005, Dennis and Kristi separated (R.
19, p. 103). On February 28, 2005, Dennis filed for Divorce
in Dodge County Case No. 05-FA-80 (R. 19, p. 114). An Order
to Show Cause Hearing was held on March 15, 2005. At that
Hearing the Family Court Commissioner temporarily ordered
that Dennis was to have visitation with the minor children
Monday through Friday from 7:30 a.m. until 1:00 p.m. unless
he was off from work, then he was to have visitation from
7:30 a.m. until 5:00 p.m. Dennis was also ordered to have
the children one overnight per week and one four hour block
of time on Saturday or Sunday each week (R. 19, p. 94, 121,
& 123). Five weeks later, on April 4, 2005, a Petition for
Temporary Child Abuse Injunction was filed with the Dodge
County Clerk of Courts (R. 1). On April 8, 2005 a Child
Abuse Injunction Hearing was held in front of Reserve Judge
Richard Callaway. Judge Callaway issued the Child Abuse
Injunction (R. 14). A continued hearing was held in Family
Court on April 13, 2005. At that hearing, the Family Court
Commissioner igsued an Amended Temporary Order integrating
the Injunction and, as a result, Dennisg’ placement was
significantly limited to two hours of supervised placement
per week. Notice of Intent to Appeal the Child Abuse

Injunction was filed on April 15, 2005 (R. 16). The Court



of Appeals rendered a decision on September 14, 2006,
affirming the Injunction as to J.K.M. and reversing the

Injunction as to J.M. Judge Dykman dissented (A-Ap. 238-

348) .



STATEMENT OF THE FACTS

On March 25, 2005, Dennis called his wife, Kristi, at
work to inform her that their son, J.K.M., had fallen and
hit his head on the entertainment center (R. 19, p. 5).
Dennis informed Kristi that J.K.M. was fine; he was
conscious and did not have any ill reactions (R. 19, p. 58).
Kristi testified that when the children were returned to her
that evening, J.K.M. was acting fine (R. 19, p. 32). Three
days later, on Monday, March 28, 2005, Kristi took J.K.M. to
the police department and photographs were taken of J.K.M.'s
head (R. 19, p. 33 & 68). After leaving the police
department, Kristi took J.K.M. to Children’s Hospital (R.
19, p. 34).

Dr. Hennes, an attending physician at Children's
Hospital, testified that he examined J.K.M. on March 28,
2005 (R. 19, p. 23-24). Dr. Hennes discovered J.K.M. had
two circular yellowish-brown bruises on his head about an
inch apart (R. 19, p. 25). Dr. Hennes testified the bruises
were more than a week 0ld and he could not say with any
certainty what caused the bruises (R. 19, p.25). Dr.
Hennes’ examination revealed no bony tenderness and no
swelling (R. 19, p. 26). There were no bruises detected
anywhere else and J.K.M.'s extremities looked normal (R. 19,

pP.26). He testified that the CT scan was normal and a



7

skeletal survey showed no acute or chronic fractures (R. 19
p. 26). When asked if these injuries were serious, Dr.
Hennes said “not that I can detect” (R. 19, p. 26).
Finally, Dr. Hennes testified that the likelihood that the
bruises were the result of child abuse was very minimal, and
definitely less than fifty-percent (R. 19, p. 28).

Subsequently, a Temporary Placement Order was filed and
social services investigated (R. 19, P. 62 & 64). The
Temporary Placement Order expired on Monday, April 4, 2005
(R. 19, p. 62), and Corporation Counsel elected not to file
a CHIPS petition (R. 19, p. 62). Criminal charges were not
referred to the District Attorney (R. 19, p. 64).

Then on April 6, 2005, Kristi took the photographs
taken by the police department to Dr. Greenbaum even though
Kristi was not seeking medical treatment for J.K.M., and the
bruises were not causing any problems (R. 19, p. 21, 36, 63,
& 64) . Dr. Greenbaum testified that the bruises found on
J.K.M."s head were suspicions for abuse (R. 19, p. 9).
However, Dr. Greenbaum was unable to diagnose child abuse to
a reasonable degree of medical certainty (R. 19, p. 15).

She also admitted she did not examine the child herself but
was only relying on records and photographs (R. 19, p. 12).
In addition, Dr. Greenbaum testified that she could not tell

by looking at the photographs who caused the injuries (R.



19, p. 16).

Finally, Kristi admitted she has never seen Dennis harm
his children (R. 19, p.78). Kristi‘s mother also testified
that she had never seen Dennis physically hurt her daughter
or his children (R. 19, p. 89). Dennis testified that he
did not do anything to injure J.K.M., has never harmed his
children or wife, and would never hurt his children (R. 19,
p. 98, 99, & 101). Dennis testified that he did not grab
J.K.M."s head and did not believe he would be able to
physically cause the bruises found on J.K.M.’s head given

the size of his hands (R. 19, p. 97).



ARGUMENT

I. DID THE COURT OF APPEALS AND TRIAL COURT INFRINCE
UPON DENNIS' CONSTITUTIONAL RIGHT TO HAVE A
RELATIONSHIP WITH HIS CHILD WHEN THEY EXPANDED THE
DEFINITION OF "“SEVERE” BRUISING TO INCLUDE ANY
BRUISE?
Section 813.122(5) (a) (3), Wis. Stat. (2003-04)', grants
a trial court the discretionary authority to issue a child
abuse restraining order or injunction upon the finding that
reasonable grounds exist to believe that the respondent has
engaged in, or may engage in, abuse of the child victim.
For the purpose of determining whether grounds for the
injunction exist, the term “abuse” is given the same meaning
as used in Wis. Stat. § 48.02(1) of the Children’s Code.
Wis. Stat. § 813.122(1) (a). Section 48.02 (1), Wis. Stat.,
defines abuse as physical injury inflicted on a child by
other than accidental means. Further, according to Wis.
Stat. § 48.02(149g), physical injury includes but is not

limited to lacerations, fractured bones, burns, internal

injuries, severe or frequent bruising or great bodily harm.

(Emphasis added). Although the above definition is not
exhaustive, the doctrine of ejusdem generis limits the
definition to injuries of the same kind, class, character,

or nature of those enumerated. State v. Ambrose, 196 Wis.2d

All references to the Wisconsin Statutes are to the 2003-04
version unless otherwise noted.
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768, 777, 540 N.W.2d 208, 212 (Ct. App. 1995).

“The very fact that the word bruising is qualified by
the terms ‘severe or frequent’ suggests that non-severe or
infrequent bruising may lie outside those injuries that the

legislature intended to address.” Yahn v. Doocy, 2005 WI

App 254, 288 Wis.2d 460, 706 N.W.2d 702. Dennis agrees with
Judge Dykman’s dissent. 1In his dissent, Judge Dykman stated
“The rule of ejusdem generis and common sense tells us that
serious injuries like those mentioned, and serious bruising
are the injuries that the legislature was interested in
preventing. Injuries of a minor nature were specifically
not included in the statute” (A-Ap 245-46).

Dennis asserted to the Trial Court that he did not
abuse J.K.M., that Dr. Hennes’ testimony supported his
assertion, and that the bruises found on J.K.M. were not
severe, as required by Wis. Stat. § 48.02(14g). The only
evidence presented at the Injunction Hearing of physical
injury concerned two circular vellowish brown bruises on
J.K.M.’s head about an inch apart. Dr. Hennes testified the
bruises were more than a week old and he could not say what
caused the bruises. When asked if these were serious
injuries, he said “not that I can detect.” He observed no
bruises or bony tenderness anywhere else, J.K.M.’'s

extremities looked normal, and a head CT scan was normal. A
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skeletal survey revealed no acute or chronic fractures. Dr.
Hennes testified that the likelihood that the bruises were
the result of child abuse was very minimal, and definitely
less than fifty percent. Another doctor, Dr. Greenbaum, who
had not seen J.K.M. but saw photographs of the bruising,
testified the bruises were suspicious. However, she was
unable to diagnose child abuse to a reasonable degree of

medical certainty.

Despite the evidence and testimony from the Injunction
Hearing, the Court of Appeals concluded that there was
sufficient evidence for the Trial Court to conclude that
there were reasonable grounds to believe the bruises to
J.K.M. were not accidental (A-Ap. 240). The Court of
Appeals also concluded that the definition of physical abuse
includes the type of bruises in this case (A-Ap. 240).
Finally, the Court of Appeals concluded that the legislature
intended to include the conduct that caused bruises of this
type to the head of an eleven-month-old child (A-Ap. 240-
41) .

However, the Court of Appeals offered no explanation
for why the bruises found on J.K.M. were included in the
definition of physical injury. The Court of Appeals did not
make a finding, and clearly could not make a finding based

on the record, that the bruises to J.K.M. were severe. The

-11-



Court of Appeals did not go through the same analysis it did
in Yahn, 288 Wis.2d at 460; it did not analyze how Wis.
Stat. § 48.02(14qg), the doctrine of ejusdem generis, or the
legislative intent of the Statute, applied to the facts in
the instant case.

Dennis asserts the Yahn case is important to the

instant case because in Yahn the Court of Appeals did look

at Wis. Stat. § 48.02(14g), did cite the doctrine of ejusdem
generis and did glean the legislative intent of the Statute.
Particularly, the Court of Appeals noted in its decision
that “the very fact that the word bruising is qualified by
the terms ‘severe or frequent’ suggests that even non-severe
or infrequent bruising may lie outside those injuries that
the legislature intended to address.” 1d. at 460. Further,
the Yahn decision is important to the instant case because
the Yahn case was decided on October 20, 2005 after the
instant case had already been submitted to the Court of
Appeals. By the Court of Appeals not applying the same
rationale from Yahn to the instant case, the decigions
appear to be in conflict with each other. Finally, Yahn is
important because that decision starts to define the
parameters of Wis. Stat. § 48.02(14g) by finding the Statute
does not include pain alone. 1d.

By not providing any explanation for its ruling, the

~-12-



Court of Appeals is giving three inconsistent and incorrect
messages in its Decision. The Court of Appeals’ conclusions
imply: (1) bruises do not need to be severe for a finding of
abuse; (2) the bruises found on J.K.M.’s head were severe;
and (3) that “conduct” alone can be the basis for issuing an
injunction. None of these conclusions comport with the
Statute, implied legislative intent, or previous Court of
Appeals decisions.

The first incorrect message the Court of Appeals sent
by its Decision is that bruises do not need to be severe.
Judge Dykman in his dissent stated, “[T]he majority changed
the definition to mean ‘bruising which does not have to be
severe’” (A-Ap. 244). If the Court of Appeals is concluding
that bruises do not need to be severe, then their Decision
is in direct opposition with Wis. Stat. § 48.02(14g) as well
as with what the Court of Appeals states is the legislative
intent of the Statute. The Statute states “severe or
frequent” bruising. Wis. Stat. § 48.02(14g). As the Court
of Appeals stated in Yahn, “the very fact that the word
bruising is qualified by the terms ‘severe or frequent’
suggests that even non-severe or infrequent bruising may lie
outside those injuries that the legislature intended to
address.” 288 Wis.2d at 460. Had the legislature intended

the result the Court of Appeals achieves, it would have

-13-



omitted the words “severe or frequent” as modifying the word
bruising.

The word bruising in Wis. Stat. § 48.02(14g) is
modified by the words “severe” and “frequent” for the
purpose of requiring petitioners to present a heightened
level of proof prior to the granting of a child abuse
injunction because the ramifications of a child abuse
injunction are substantial in family court cases. A child
abuse injunction supercedes family court orders. Once an
injunction is granted, Wis. Stat. § 813.122 envisions a
change of placement and custody under a divorce order or
judgment and a rebuttable presumption is created in Wis.
Stat. § 767.24(2) (b)2.c. that the degree of cooperation
required for joint custody will be impossible. See Scott

M.H. v. Kathleen M.H., 218 Wis.2d 605, 611, 581 N.W.2d 564

(Ct. App. 1998); M.Q. v. Z.Q., 152 Wis.2d 701, 707-08, 449

N.W.2d 75 (Ct. App. 1989). 1In turn, that change in custody
can have serious ramifications on a relationship between a
parent and child. This Court has stated:

"'Custody’ may imply a temporary arrangement that
theoretically could be changed as future circumstances
might warrant. But a change in custody may result in a
complete severance of child-parent ties as does
termination. The day to day contact between the child
and one having custody can create a relationship that
may leave the birth parent almost an intruder. All of
the day to day interactions between a parent and a
child are bound to be diminished if not eliminated
where the parent comes on scene as a court permitted

-14-



vigitor.”

Barstad v. Frazier, 118 Wis.2d 549, 555, 348 N.W.2d4 479
(1984) .

Therefore, trial courts hearing child abuse injunctions
are not just protecting the children subject to child abuse
injunctions, but they are also protecting the parents from
false accusations of abuse. This protection against false
accusations translates into protecting parents’ fundamental
right to have a relationship with their children. “Both
this court and the United States Supreﬁe Court have
recognized that the relationship between a parent and a
child is a constitutionally protected right.” Barstad, 118
Wis.2d 549, at 556-557.

Children are injured all the time; bruises and scrapes
are inevitable. There is even possible minor bruises or
injury accidentally suffered at the hand of a parent
exercising reasonable corporal punishment. Therefore, by
the Court of Appeals not requiring bruises to be severe, an
injunction will be obtained too easily by a parent falsely
alleging child abuse to gain a custody advantage in family
court, thereby eliminating the protection due the other
parent against false allegations, and ultimately, infringing
upon a parent’s constitutional right to have a relationship
with their children.

The second incorrect message the Court of Appeals sends

-15-



by its Decision is that the bruises to J.K.M. were severe.
The question then becomes what makes bruises severe? Why
were these bruises severe? Were the bruises severe because
J.K.M. was eleven months old? If so, then at what age would
these bruises no longer be considered severe? This Court is
surely not going to establish a bright line rule that a
child with any bruise under the age of one, two, or three
years old falls within the Statute, while a child with any
bruise, over five years old, does not.

Again, Dennis asserts a higher level of proof isg
required for a child abuse injunction because of the serious
ramifications of an injunction. The Court of Appeals
decision in M.Q. supports this assertion. The Court of
Appeals’ findings in M.Q. implies that expert testimony is
necessary to establish emotional damage. 152 Wis.2d at 709.
By citing to this case Dennis is not suggesting that expert
testimony should be réquired before an injunction is issued,
although, it is disturbing that the Court of Appeals, in
this case, disregarded a medical expert’s testimony
regarding the seriousness of the bruises to J.K.M., and
substituted its own judgment for that of the doctor.
However, Dennis does suggest that this Court caution trial
courts in making child abuse injunction determinations and

require trial courts to go through a serious method of

-16-



inquiry making specific findings as to why bruises are found
to be severe, based on evidence presented.

The third incorrect message the Court of Appeals sends
by its Decision is that “conduct” alone can be the basis for
issuing an injunction. The Court of Appeals concluded that
“the legislature intended to include the conduct that causes
the bruises of this type to the head of an eleven-month-old
child” (A-Ap. 240) (Emphasis added). Conduct alone does not
warrant issuing a child abuse injunction. Section 48.02 (1),
Wis. Stat., defines abuse as “physical injury inflicted on a
child by other than accidental means.” This Statute already
addresses conduct by qualifying the injury as having
resulted by “other than accidental means.” If the
legislature intended conduct alone as the basis for an
injunction, it would have included a list of the prohibited
conduct in the Statute. For instance, the Statute could
read “abuse results when any person punches, slaps, or kicks

a child.” The Statute does not include such a list.
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CONCLUSION

First, this Court must clarify for trial courts and
courts of appeal statewide that Wis. Stat. § 48.02(14g) only
includes “severe or frequent” bruising in the definition of
physical injury. Then, the Supreme Court must clarify that
it is apparent the legislature did not intend all bruises to
be included in the definition of physical abuse. This Court
must also clarify that the definition of physical injury is
limited by the doctrine of ejusdem generis. This Court'’s
clarification will harmonize the Statute, the implicit
legislative intent, and the Court of Appeals’ Decisions in
Yahn and M.Q. Finally, this Court has the opportunity to
develop how “severe” bruising should or should not be
defined. This development will prohibit the definition of
“physical abuse” in Wis. Stat. 48.02(1) from being
completely eroded until any injury is included in the
definition. Most importantly, this development will protect
parents from false allegations and uphold their
constitutional right to have a relationship with their

children.
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STATE OF WISCONSIN, CIRCUIT COURT, popes |, . IO DGE. COUNTY | #or ftesoagey

Pleaso prittortype 7 oK\ ST7 [ TIANG ~3/00] 75 o FER) I TEE CRCUTE COURT
J K. petiiones D . Peition In Civil Court for | :
Adgress: 908 Macatthyr Drive - Temnporary Restraining | APR & 5005
{Optional)  Beaver Dem WT $3916 Order and/or injunction ]
Vs . -  (Child Abuse 30710} | 5 CopNTY, WIS

Respandent: DENNIS . MAYS . ' LYNN M. HRON

Adcrsss: 109 HELLFR ST CaseNo. g5cv 9 4 { ' CLERK OF COURTS
BEAVER DAM WI 53916 '

Respondents | Dae ofBim S [ Race I**efgnt . Weig | e elor EYé colar |

10-11-68 |miste | v Lgme 340 | brown bl

Under oath, | peiition the court for = temporary resiraining order and/ar injunction against the respondent undsr
§813.122, Wis. Stats, based upon the Tollowing: :

1. The pelitioner is Petitioners are children a Rchild. Tparent. Dstepparent.. Cliegal guardien.
I.Kl . W . - . ] .
. The chiid i whose date of birth is 4-14-04 And 2-8-02

2
Name
3. The respondent is an adult and Kis [Disnot =z parent of the chiid,
4. The responcent has éngaged in, or based on prior conduct of the child and the respondent may engage in:
(Mark any of the following boxes that apply) .
a. Physicai injury inflictec on the child by other than accidental means. _ :
[ b. Sexual mtercourse or sexual contact conirary to §§940.225, 948,02, 948.025, 948.095, Wis. Stats.
[e. sexual expioitation of the chiid conrary to §948.05, Wis. Stats. -
[]d. Permitting, allowing or encouraging the child to viclate the prostifution laws corrtrary to §944.30, Wis. Stats.
[Ja. Foreing the child to view sexual activity contrary to §848.055, Wis. Stats. '
(Je. Exposing genitats or pubic area to the child contrary to §948.10, Wis. Stats.
[1f. Causingihe child o eXpose genitals or pubic area contrary to §648.10, Wis. Stafs.
Xl 5. Emotional damage ta the child as defined in §48.02(1)(gm), Wis. Stats, - :
- Stated below or attached as part of this pefition is 2 statement of facts indiicaiing that the respondent has engaged
in, or based an prior conduct of the child and the respendent may engage in, abuse of the child. -
{State when, wiare, what happened, and who did what to whom:) & see Attached,

n

} REQUEST THAT THE COURT: {Mark any of the following boxes that apply.)
1. Immediately issue a temporary restraining order and set a fime for & hearing an an injunction requiring the
- respondent o: ' . '
a. avoid the residence of the child and any premises tempararily occupied by him or her.
B b. avoid contacting the child and causing any other person fo have contact with him or her in any way
" unless the court agrees such contact is in the best interest of tha child.
Oe. other_- i :
&I 2. Appoint a guardian ad fitem for the child.
3. Set reasonable cr necessary chikd support.
&4, Grantan award in a reesonable amount for the costs of maintaining this action and attomey fees, ¥ deemed
appropriate, and such other relief as may be just and equitabie.
8. Direct the sheriff to assist In exesuting or serving this terporary restraining order and injunctior:.

— . )
Subscribed and swom ko before me ‘
. e T LTS .ofmaqﬂ .
Dish’ibuﬁom' . ool o —'%".:?dé’f Slgnsture of Pesitionec
3. Originat - Caurt . J ’
2 Petioner ~ @\ Z L Krisgi T, Mavs i -
3. Respondent . " Notwy Pubic, State of Wisconsin Nams Prnted or Tysed
& LawSniorcement  Mycommission exiires £ /2 2257 April 4. 2005
3. Other > Date
CV-242, 03/01 Ptition in Civi Courd for Temporary Resiraining Order andlor injunciion {Child Abuse - 30710} - 8812122, Wiscoosin Stoiuien
This form shalf not be madified. may be suppiemented with additional material.
A-Ap. 102
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NUIS D
O5CVLIT K

The respondent and myself are in the process of a divorce action. During the respondent's
last visit with the minor chiidren, our 11 month old son came back to my residence with
bruises on his head consistent with fingerprints. Dodge County Human Services took bath

, J‘K.m;- and QI into physical custody and an Order for Temporary Physical Custody was
issued on March 30, 2005. Because the attorney jor the Department of Health and Human
Services does not believe that he has sufficient evidence to meet the burden of proof m
Children’s Court, Attorney Kianovsky stated to my attorney that he will not be filing a
Petition for Children in Need of Protection or Services. Thus, the Order for Temporary
Physical Custody expires today. ' ' :

My husband has a long history of mental illness and an Inability to cope with stressful
sttuations. He has not been able 1o manage the children on kis own for any great length of
time. Added to this problem, along with, the bruising left on our 11 month old son, is my
hnsband’s long histary of psychological instability and problems. In June of 2000, the I ake
Delton Police Department did an Emesgency Detention and took Denmds to Bascobel
Memorial Hospital, Psychiatric Unit. Az this point in time, Dennis was threateming to take
an overdose of pills. Dennis was in the care of Dr. Don Ferguson of Madison, Wisconsin
from approximately 2003 1o 2005. .

In December of 2004, e Denmis called me at work and told me he had made his final
goodbyes to his children and told me he wasn’t coming home after work and I wouldn't see
him again. This was another snicide threat,

On February 8, 2005, Dexmis called me at work to tell me he was going to the cemeiery to
spend the day. o

Within the last several weeks, the defendant asked # I was familiar with the man from
Montello who, upon being served with divorce papers from his wife, killed himself and his
young son. Then Dennis told“me that he could relate to this man and started crying,

I have discovered recently that Demms has made calls o sex hotlines while the children were
in his care.

Our three vear old so Just yesterday, told me that ‘daddy seid we're going to die." When I
b2 'What he was talking about and he explamed that daddy had told him

that all four of us, mom, and daddy were all going 1o die.

: JKam.  Jim,

My husband has beeq In an extreme aggifated state sincs the filing of this divorce action.

He has made numerons threats and inferences that he is either going to kill himseif or Kl

himself and the childven. Now he 15 openly talking to our three year ald son about dying.

A-Ap. 103
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duk.m- )
i believe it js in my children’s best interest that they be protecies from their father Ziven hig
curteni emotiona! state and given the fact that QI owr 11 mouth ol son returned home
on March 28, 2005 with braises on his head consistent with fingerprints.

Now that the Order for Temporary Physical Custody has expired, my husband is demanding
overnight placement with the chiidren. I do mot believe the children will be safe in his carz.
I'am asking this Counrr to issue a Tem rary Restraining Order on their behalf,

=1

Kristi L. Mays ?
Subscribed and sworn to before
me this 4th day of April, 2065,
atricia C. Veling
Notary Public, Dodge County,
- My Commission expires 6/10/2007
FILED
- IN THE CIRCUIT COURT
- APR 40
: DODGE COUNTY, Wis
i LYNN M. dRON
CLERK OF COURTS
: 2
A-Ap. 104
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EMERGENCY DEPARTMENT TRAUMA CENTER |
HOME CARE INSTRUCTIONS FOR -

PLEASE NOTE: ) . :

The etzrmation and yeammeny icday was given an an erergency basis anly, Follow-up care with your ows doctor will complate the
HEAUMEN you were given here.

Please make specinl note of (he bares { 7 below. Please follow these instnktions. If you do not havz 3 persanal doctor for your child
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Any x-rays tiken will be read by 3 Rudiologist: IT that review shows new infofmation we will calf you or your doztar,

Feuitures were doge, the results will come back in2 - 3 days. If they are positive, we will cafl You ot your docior,

i
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—— o

7 Fill prescriptions and follow the dirczzions on the medicine Jabel, Be sare 10 give your child all the megicine tnless your 300707 walls
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STATE OF WISCONSIN, CIRCUIT COURT, ' DCDGE COUNTY | #er oficiar Use

E. FIRST MIDDLE INLIT. LAST , :
Peffioner. W nnt 2 : (‘HWB injunction -
Acras: F%m {Child Abuse)
{Optianal) M-id-od. R-8-c3 T

- FTRGH MIDDLE TINIiT. LAST
Respondens- S i S "’/’)’iw
Address: W/O_LM,EZ WF gy I~ g CaseNc._ 05 Cviga

Qioaver Ao i3 520 (s
Bgspondenfs Dale of Birth . | Sex [Race ] i!ﬁgig'h[ . _ ’Weight
L joi-e8l M| BIH Wit ) | e,
THE COURT FINDS: o . '
1.The petitioner has filed a petition aﬂegir_;g child abusa,

Hair color 1Eye colar I

Brown | A fee ,

. Personal and subject matter jurisdiction. J. K v}, o+ W, o
3.The chiid is i : whose Digth date is 4/-/4-04 o« 2-8-c3
+ 4.Based on the hearing held an the petition, there®are reasonahie grounds to believe that the respondent has
engaged in, or threatened to engage in abuse to fha child. -

T IS ORDERED:. : | _
1.The respondent avoid the child's residence and/or any premises temporarily oczupied by the child now and n
. the future, | -
%The respondent avoid contacting Or Gausing any person other than a party's attormey to contact the child
- unless pefiicner consents in wiiting and the court agrees the contact is in the best interest of #ié chilc,
Contact means knowingly touching, mesting, Sommunicating or being in visual or audic contact with

the chiid.
Oax ‘equested, the sheriff shall serve and assist in executing this injunction:
other: : -
[34.Other

IT IS FURTHER ORDERED-the respandent is prohibited from pcséessing_a firearm untii the expiration of this
iniuncfion. Fossession of 2 firearm is aClass E Felony punishable by a maximum of 2 years in prison or $10,000 in
fines, or bath. A fespandent may retain a firearm oniy if the respondent is'a peace officer and only fo the extent
required by the peace officer’s employer. The respondent shaff immediately surrender any firearm(s) that he ar she
OWns of has in his or her possession to;” : . .
[ the sheriff of this county. [ ] the sheriff of the county in which the respondent resides:
another person: . ) )

Name and Addrass

Violaﬁon of this order shall resuit in immediate arrest and is punishable by im_prisonment not to exceed
9 months or z fine not to exceed $1,000, or bath, and payment of filing and service fees. '

THIS INJUNCTION SHALL BE EFFECTIVE UNTIL 4 / p [2we9 .

This injunction is entitled o full faith and credit in every civil or criminal court of the United States or
any other state, or Indian tribal courts (to the extent such tribai courts have Persanal jurisdiction over non
tribal mempers), '~ : : .

%T/ﬁe respondent was present in BY THE COURT:

DISTRIBUTION: . courtand pessanally served with . - ; Q N .
Orginal - Court . a copy of this order. //'-7/// L - AN
i 7 N

1.
"2 Petiticner fiature of Circuit Judge 5,.,
S = P [ Y
3 Cealinfry

3. Respandent ‘ <) ig i

4 Law Enforcement _ Narme Printed or Typed
. . o I

£ Degartnent of Jystica or Designee .A-Ap. 105 & // &/ <R

2 ' Cae

T e iz Ly T - X
/:c_l&;fm_! {y Handed T2 e I’g&:‘jp(‘\;"\d{n*{—
C¥—314, 07000 injunczar (Chie Abesej
This form shail not be modified. it may se SUDDiemantad with omséfom i o e .

§812.122 Wisznsin Statutes.



Domestic abuse/ child abuse attachment

Case # CQL—HO

Divorce/child visitation. The respondent may exercise such child visitarion rights as are
permitied ferein or by the Family Court Commissioner or Pa,mﬂy Court Judge, and. on such
condiijon.é as they shall determine. If the child(ren) is old enough, this may include
r&aﬁonablf: t.:lcphbxie écws to the ciuld( ren}. Visitation shall be ex-é.rciséd away from
pedtioner’s residence. The respondent may call the peutxoncr solely for the purpose of
arranging or cam;,uncr child vxs1tatxon or for dls‘_u.mnv any emergencies mvolvma»thc
child(ren). The namcs may also hav& couract for the purpose of attending marriage
counseling 1f ooth are mt.,rest.,\. Fmally, thzs mjum:tmn does not prohibit the 1'»suondent
from camm° to court for rmmlv Court hearings or from parncmauna in mestings to CLlSCLSS
the mvorc:° at an attomev s office even if the petitioner is also present. Any visitation set up

tnder this injunction may be subject to modification by order of the Family Court and -
exercise of such visitation will not be accma a violation of this .njuncnon

 Visitation schedule. Respondent may exercise visiation at the following times and under the

following ferms: S ¢ PR Vi rlsiTeTra o Tl (5F

N e By G.b..

Personal property p-ickup. The respondent may make arrangements to pick up his ciothing,
-Shaving it and other personal effects, but not furniture, but only in the presence of a-
uniformed police officer. This piékup of prépcr‘ry fust be at a mutually agreeable time and
the respondent must make the arrangements for the police. to be there unless the petiioner

assumes that responsibility. This order was made with petitioner’s approval.

No relief under §767-i3/§767;24. The Court has only emrmsed its inherent authority to do
Substantial justice between, the parties in the context of §813.12/§813.122, including to

clarify whether child visitation is a violation of the injunction. The Court is not granting any
elief under any section of chapter 767 of the Wis. Stats., including §767 24 and §767.24.

No chiid c"stodvmnmary Diac:mcn award is made herein.
© A-Ap. .107



STATE CIRCUIT COURT - COUNTY
OF | : .~ OF
WISCONSIN ~ CIVIL DIVISION o DODGE

KRISTI MAYS (Mother) for _- '
L ASL NOTICE OF APPEAL
d ! Kx m . d‘ m ) : .

Petitioners,
vs.
DENNIS MAYS, e Case No. 05-CV-192
Respondent,
TO:  Dodge County Clerk of Court -Attorney Dawn P. Gergen
Dodge County Justice Facility - Gergen, Gergen & Pretto SC
. 210 W. Center Street ) 103 Front Street, P.O. Box 453
Junean, WI 53039 Beaver Dam, W1 53916
Clerk of Court of Appeals Attorney Alana Busch-Ell, GAL
P.O. Box 1688 Buchholz Law Office LLC
Madison, WI 33701-1688 999B W. Main Street, P.0O. Box 310

Waupun, WI 53963

NOTICE ISHEREBY GIVEN THAT the respondent, Dennis Mays, appeals to the Court
of Appeals, District I'V, from the Child Abuse Injunction, in Case Number 05-CV-192, entered
April 8, 2005, in the Circuit Court for Dodge County, Honorable Richard J. Callaway presiding,
in which the Court, after bearing testimony, granted the petitioners’ requestto grant the mjunction.

i

This is not an appeal within Sec. 752.3 1(2) Stats. INTHE CIRCITT COURT

This is not an appeal entitled to preference by statute.

NN M. HRON
CLERK OF COURTS

Dated this 15th day of April, 2005.
ELBERT & PFITZINGER, LTD.

- %Ecz{ué&n L. Weker, State Bar No. 1052322 FOR:

Brian A. Pfitzinger, State Bar No. 1000509
210 E. Center Street, P.0. Box 203
Juneau, WI 33039 ‘

A-Ap. 108
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STATE OF WISCONSZIN CIRCUIT CCURT DCDGE COUNTY
Branch I

RAINING ORDER HEARING

HONORABLE RICHARD CALLAWAY
‘Reserve Judge Presiding

PROCEEDINGS:
8 0

un

Appearances:

Ms. Dawn P. Gergen, A:ttcrney at
Law, appearing on behalf of the
Fetitiocner, Kristi Mays, who

also appears in person;

Mr. Bruce Elbert, Attornes
Law, appeari

Respondent,
also appears in perscn;

Ms. Alana Busch-E1l, Attorney at
Law, appearing azs Guardian ad
Litem for the Plaintiff minor
children.

£
H

i

PAB

Cheryl N. Jung
Court Reporter
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Witness
KRISTI MAY
Dire Examination by Atftorney Gergen ———- 4
Continued Direct Examination -———————————n 31
Cross Examination by Attorney Elbert -———- 57
Cross Examination by Attorney Busch~Ell--- 67
~Redirect Examination by Attorney Gergen—-—— 75
Recross Examinaticn by Attorney Elbert —---— 77
VIRGINIA GREENBAUM:.
Direct Examination by Attorney Gergen -——-— 6
Cross Examination .by Attorney Elbert --———- 12
Cross Examination by Attorney Busch-El1l -- 17
Redirect Examination by Attorney Gergen -- 19
HALTM HENNES
Direct Examination by Attorney Elbert ———- 23 .
Cross Examination by Attorney Gergen. ——-——- 28
BRIAN PRIEVE
Direct Examination by Attorney Elbert --—— 80
Cross Examination by Attcrney Gergen ---——-— 84
CARCL JCHNSON
Direct Examination by Attorney Gergen ---- 85
Creoss Examination by Attorney Elbert ————- 85
Cross Examination by Attorney Busch-Ell--- 90
MICHAEL HAIGHT
Direct Examination by Attorney Elbert —---- 45
Cross Examination by Attorney Gergen ---—-— 50
Redirect Examination by Attorney Elbert -- 56
~Examination by the Court -————————=e—eme——n S5€
DENNIS E. MAYS :
Direct Examination by Attorney Eibert ---- 94
Cross Examination by Attcrney Gergen ————-— 102
Cross Examination by Attorney Busch-El}l -- 107
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ATTORNEY GERGEN: Thank you, Your Honor. May

please the Court, the appearances are as follows. The

petitioner, um, the petitioner-mother, Kristi Mays, appears in
persen and by Attorney Dawn 'P. Gergen. The respondent, Dennis

Mays, I know is in the building. Honefully be‘s coming. I'll
state his appear;ncé, I guess, when he gets here. Also in the
courtroom is Attorney Zev Kianovsky, the Assistant Corporation
Counsel for Dodge County, as well as Brenda Ingram, z social

worker from Dodge County Human Services. We're here tcday on

a child abuse rsstraining order petiticn.

i

I have a Dr. Greenbaum from Children's Hospitzl ¢
Milwaukee that I need to page at this time.
THE COURT: All right. He's appearing by phone?

50 appearing in the

=

ATTORNEY GERGEN: Yes. 2nd a
courtroom, Your Honcr, is Attorney Alana Busch-Ell who's the

Court-appecinted guardian ad litem in this matter. And now

Mr. Mays is alsc present.

- m

THE COURT: All right.
ATTORNEY BUSCH-ELL: Your Honor, the bailiff is
going to look for Mr. Mays' attorney. We're missing an

attorney, Your Honor. We're missing Mr. Mays' attorney.
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MR. MAYS: Ee's in Courtroom 3, Your HKonor.
THE COURT We better wait

ATTORNEY GERGEN: Dr. Greenbaum should be calling in

|

ruce Elbert is

ct
¢]
In
]
D
<
s

about four minutes, Your Honor. Ati

t

present now Irom Attorney Pfitzinger's ofiice.

THE COURT: Okay. Do vou want to try to call him?

ATTORNEY GERGEN: She's going to call back. She's
going to be paged. However, to expedite matters and not waste
the Court's time, I'd like to call my client and then, when
Dr. Greenbzum calls in, we can take her.

THE COURT: That's fine.

ATTORNEY GERGEN: I would call Kristi Mays to the
stand.

THE COURT: Do you want to raise vour right hand?

ATTORNEY GERGEN: Up there, behind her.

THE COURT: Just a minute. Now raise your right
hand to be swocrn.

THE CLERK: Do you solemnly swear to tell the truth,
tHe whole truth and ncthing but the truth, so help you God?

MS. MAYS: I do.

- DIRECT EXAMINATION

Please state your full name.

Kristi Mays. Kristi Leigh Mays.

A-Ap. 112
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And can you tell me what occurred on Good Friday of this vyear

that resulted in your tzking the children to
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. . - -
1 received z call

How old is
He's only 11 months old.
J- U

And you have another child, —_ and how cold is he?
He's three.
And the children were at their father's house for a visit?

Correct.

Are you and Mr. Mays separated?

Is there a diverce currently pending?
Yes, there is.
So what happened after he czlled you
Um, he called and said that VYR oc hit his head and he said
he was_doing fine.-
(Telephone is ringing in courtrocm.)
THE CLERK:- Hello. I have the doctor's office
returning the page; okay?- Here you go.
ATTORNEY GERGEN: Thank you. Helle?
DR.. GREENBAUM: Hello.

ATTORNEY GERGEN: Can vou state your name, please.
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j—o-r-d-a-n, Greenbaum.

ATTORNEY GERGEN: Spell Greenbaum for the court

DR. GREENBAUM: G-r-e-e-n-b-a-u-m, like Mary.

ATTORNEY GERGEN: Thank you.

THE COURT: We have to swear her.

ATTORNEY GERGEN: Okay, that's right. Can you raise
ybur right hand and be sworn in, please.

DR. GREENBAUM: Yes.

THE CLERK: Do you solemnly swear to tell the truth,
the whole truth and nothing but the truth,.so help you God?.

DR. GREENBAUM: I do.

DIRECT EXAMINATION

BY ATTORNEY GERGEN:

Okay. Dr. Greenbaum, will you state your name again?

Virginia Jordén Greenbéum.

And what is your occupation, Dr. Greenbaum?

I'm a-fﬁrensic pathologist and the medical director at the
Child Protection Center ét-Chiidren's Hospital cof Wisconsin.
Drf Greenbaum, you understana you're appearing this morning in
Dodge Tounty Circuit Court in a child abuse restraining order
petition hearing before Judge Callaway in the MaYs' case
regardiﬁg the Mays' children. Correct?

Yes.

A-Ap. 114
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‘came to the emergency department and consulte

(Y]
P)
O
e}
6]
o]
14
[}
[
3
'_l
't
g
C
(o]
1y
0]
X
[$))
BN
[r
0]
I
(]
Q
9]
ly
[9)
n
O

Now, did you hav

J KA.

when he entered Children's Hospital for an exam in
the emergency room on March 28th, 2005?

I did.

Now, Dr. Greenbaum; you.can't see this but I have a2 copy of

your report markxed as Exhibit No. 1. Your report at the top

is entitled, Consultation, Child Advocacy Center, date of

admissicn, 3-28-2005.

\ITORNEY ELBERT: Your Honor, I object to the use of

»

this report. I received a copy of this report about a half an

hour ago and I ——- I scanned it when I was in another court in

haven't

g
O
Inl
i3
Fa
3
(o]
14

another hearing. But I just got it this

had a chance to review it. I haven't had a chance tc have my

expert review it. So I object to it.

L.

THE COURT: She's going to testify, I assume, as o
what's in the report without even using the repcrt so the
objection is ovérruled.

ATTORNEY GERGEN: Thank you.

BY ATTORNEY GERGEN:
Dr. Greenbaum, can ycu tell me what investigation you did into
QK.
the alleged abuse of {NNNENE
he

I was ipitially contacted by telephone on March 28th when

lted with the
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I later reviewed the Writﬁen reports of the emergency
department vié*t, reviewed the results ¢f the tests, spoke to
the mother to get additional history as far as the svent and
alsc background medical nistory and then reviewed some 18 or
Sso color photographs that had been obtained by the police on
or around the date*that he.was seen in our emergency
department.

And what findings did you_méke regarding the investigation you
did with regard to the injuries to SR

Um, there were —-- thers was a cluster of three small round
brown to red-brown bruises, kind of oriented in a horizontal
line, very evenly spaced, on the left portion of the scalp.
And, according to the emergency department notes, this was not
tender, no longer swollen and nothing tec suggest a skull
fracture. There was also a report cf a bruise on the right
side of the forehead, or temple area. I could hardly see this
in the photograph. The photographs,_um, the lighting was a
little difficult so I think I saw it but it was difficult to
bé surs but it was definitély documented in the emergency
department notes and that wés on the right side of the
forehead. Um, the photegraphs showed, um, some red arsas on
both knees, um, some red arsas on the tops cf the feet,

iike a suggestion of

o}

was a little bit out of focus. It locke
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-— of a possible abrasion on the chin. I could not be sure
from the photographs.

S50 you found through your investigation that this child had

four distinct bruises on his head?

And, based upcn ycur investigation and vour experience, what
conclusions did yotu come to resgarding whether or not there —-
there is a likelihood of physicél abuse that occurred to this
child?

I think it is, um, susQici&us for abuse for several reasons.

I asked the mother in detail about what the baby was able to
do at that time and she indicated that he was crawling and was
able to pﬁll to stand but was not walking with assistance so I

would -- I would term that a2 pre-cruiser so he's not really

D

very mobile. A child who is not too mokile, who is a
pre-cruiser, typically has no bruises at zll but they just --
they -- they can't get themselves into troublé, can't generate
that mu;h force and can't move fast. Once in a while you seé
one bruise or perhaps two but to see four, um, is somewhat
uﬁusual and it's very unﬁsual fo see them clustered in one
area over the scalp with zbsolutely no explanation from the
caretaker. At this age, children require constant supervision
sc usually if a child has that, a bump on the forehead or
something, the mom cr the dad knows where it heppens,

whatever, so there's that history. So having a cluster cf.

A-Ap. 117
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contusions -- bruises, same thing as contusions -- cn the

forehead without any explanation in a child that's very ycung

infiicted trauma

3
[

and not mobile is a suspicicus thing for a
or physical abuse.

And ---.and did you conclude that thé appearance cf these marks
might suggest finger or knuckle marks?

Um, yes. By their<round -- their small, round appearance and
their very even spacing, kind of in a horizontal line, that is
what immediately came to mind. It's not diagnostic of that
bu£ it's suggestive of that.

Now, you're aware that Mr. Mays indicates that he believes or
he —- it's his position thaf the child sustained these ~- this
injury by falling into an entertainment center. How do you --
how do ycu respond to that?

Well, I asked thé mother about the entertainment.center and it
sounded like a pretty standard piece of‘furniture. I would
expect that the child is -- would have to either be crawling
into it or standing and then fall and bump against it, either,
which‘it's a very minor trauma, very low velocity. At most, I
would expect to see a siﬁgle bfuise, probably on the foreshead,
depending on where he hit his head.

But at"most a single bruise. Certainly you wouldn't expect to
see a cluster of three individual bruises:; even, you know, if
he hiféhbis head on the knob of a door or the corner, it's

still going to leave you one bruise.
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with that story of what happened?
Yes. At least the three on the left azre. I think it could

account for the one on the right but I don't think i* would

[
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account for the three on e

—— the medical director of the.

th

And you are the director o

Child Protection ‘Center .at the Children's Hospital of
Milwaukee?
Children's Hospital of Wisconsin and Milwaukee, ves.

How lcng have you been so employed?

Un, I was employed in February 2005 and became medical 7

director about a year or so later, in September 2000 -- I
mean, 2000. I'm sorry, I was employed in February 200C,
became medical director in September of 2001.

And you had training in detecting or lcoking for signs of
physiéal abuse in children?

Yes.

Now, Dr. Hennes is a physician in the -- at your hospital as

well; correct?

Correct. d K m
And he also or he, um, he examinec N NNNNR correct?

Yes.

His report that we have, which is rathexr short, only finds or

suggests two bruises on the head. Were you relying on

something other than his report to suggest there were more

=
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than twe bruises?

Yes. The other docter examining the child had found a total
of four and had made a small diagram of where these bruises

were and they corrssponded to the bruises seen on photographs.

0
[

All right. That's all the questions I have of the doctor.
ATTORNEY GERGEN: Oh, I just want to ask her one
more guestion.
THE COURT: Okay.
BY ATTORNEY GERGEN:
The opinions that you-statéd to the Court, do you hold those
opinions to a reasonable degree of medical certainfy?
Yes, I do.
ATTORNEY GERGEN: _Thagk you. Now vou're going to be
guestioned by Attorney Bruce Elbert, okay?
DR. GREENBAUM: Okay.

CROSS EXAMINATION

BY ATTORNEY ELBERT:
Dr. Greenbaum, you did not examine the child yourself; did
you?

No.

- S0 you're just relying on records and photographs; is that

Now, Dr. Hennes examined the child personally on March 28th;
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And he made -- he works in your department; correc:t?

No. He's an emergency department phvsician.

And if 2z child is brought to hiﬁ with an allegation of chiid
abuse, he, of course, would carefully examine the .child with
that in mind; correct?

You would need te ask him. .

Okay. Is he a qualified doctor; do you know?

Yes.

And he made a finding that the probability of abuse of this
child was low. Is that correct?

That's what he wrote in his report.

And he performéd a couple of CT scans on the child?

A CT scan on the head and a skeletal survey on the body.

And these -- the results of those examinations were negative;
correct?

They were within normal limits for that child, ves.

Now, if br. Hennes who personally éxamined the child was
unablé to identify four areas of bruising, that would suggest
that the bruises were very, veiy minor. Correct?

Not necessarily.

Well, you yourself indicated that the bruise on the -- some of

the bruises were very difficult to identify. Correct?

The one on the right because they -~ the child's skin is very

pale and in the phctographs would kind of reflect the light 50

-



>

fd
[¥%]

-
1N

,-_l
(@]

b=

O R

b

1

it was difficult to see.
Don't you think a doctor personally examining the child would

be in a better position to identify an injury than you simply

examining photeographs?

I think it really depends on, um, the exam in person, the

*lighting in the room, the circumstances under which the exam

was performed. If the child is very, um, moving around a lot
and very upset, it's very hard to get a goocd exam. I've had
times when I've, um, looked at & child and not seen a bruise
and thenrlater come back and seen it more clearly. Um, it
eally depends on the lighting.

Well, this child was examined in an emergency room; correct?
Yes.

And emergency rooms have very good lighting; do they nct?

They have, um, it's adeguate lighting, not as good as having a
flash camera or having surgery lighting; that's where we have

portable lights that can be used to get a good view of certain
things;

Do you know 1if br.-Henngs u;ed portable lighting?

I would doubt he did. -

Do‘yog know?

I don't.

So why--would ycu doubt it?

Because usually we don't in examining a childi

¥You don't know .what he did, though; do you?
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No. I wasn't there.’ E -
Now, you can not make a finding of abuse to-a reasonable
degree cof medical certainty; can you?

I said it was suspicicus for abuse to a reasonable degrese of
medical éertainty. |

But vou can not make a finding of abuse to a rsasonable degree
of medical certainty?

You mean as a diag -- exactly what do you mean?

Exactly what I said.

Well, maybe you could define what you mean.

What I mean is, you can not to a reasonable degree of medical
certainty say that this child was physically abused.

I can not say that these injuries are diagnostic that this is

100 percent certain that this is abuse and could be nothing

Now, the redness on the knees and the feet would be suggestive
of crawling on a carpet; correct?

It could be. It depends on -- on the carpeting and the
child’s sensitivity of the §kin and, you know, how_he crawls.,
I just didn't have enouch inf;rmation to be able to say
anyth%ng on that.

o}

Ncw, vou're aware that the father of this child reported that

the child injured its head while in his placement; correct?

J="
[€2]
j
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three days after the child was returned to !

ccrrect?
That's my understanding.

And you don't know her or—-- Strike that.

It could,

in fact,

be possible that the mother caused these bruises herself and

reported them later claiming that the husband caused them to

prevent him from having any placement with the child;

that correct?

injuries.

ATTORNEY ELBERT: That's all the

THE CCURT: Okay. Guardian ad
ATTORNEY GERGEN: Doctor—-

THE CQURT: Just a minuté, just

o

I cannot tell by locking at the photos whe caused the
Y 1G ¢ p

ATTORNEY GERGEN: Oh, yes. Sorry.

THE COURT: The guardian ad litem.

ATTCORNEY GERGEN: I forgot about her.

uestions

isn't

I have.

I'm sorry.

THE COURT: By the way, your expert's on the phone

now So--—
ATTORNEY ELBERT: Right.
just got another message.

THE COURT: What's that?

THE CLERK: Doctor Hens or Henne.

THE COURT: Well, they'll have to wait.

A-Ap. 124

THE CLERK: There's another doctor on the phone. I
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CROSS EXAMINATION .

BY ATTORNEY BUSCH-ELL:

I'm sorry. This is Alana Busch-Ell. 1I'm the guardian ad
litem for the child.

Hi.

Hi. Could you tell from the pictures based on your experience
how old that bruising was?

No. 1It's veryvhard to, um, tell the age of bruises by locking
at them. There's a number cf clinical studies locking at hLow

well people can determine the age of bruises and ~- and it's

e

been found that we are just not good at it. The color cof the
bruises can be very, um, very unreliable between people and
even on the same child‘the bruises can lock different, um, and
still be the same age so I would not be able tc give you an
estimate with any degree of certainty.

Cculd you tell if, in fa;t, the four bruises all occurred at
the same time?. r

I couldn't even say that. I mean, let's say those had

occurred 15 minutes apart. That wouldn't be -- T wouldn't be
able tg determine that.
Could you tell if even the three bruises that were in the

cluster all cccurred at the same time?
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No.
Have you reviewed Dr. Hennes's report? e
Yes.

Okay. And, in:fact, there was a preliminary report and then
longer,-more thorough report?

Um, there was a written cover sheet and then a dictated note
and I'm not sure exactly when that was dictated, whe#her that

was that night or the next morning:

Do either of those reports mention the bruises on the feet an

the knees and the chin?
No.
They-- In fact, at one point, don't they indicate that the

rest of the skin is clear?

And you indicated from the photographs that there were clearl
red marks on the feet and the knees?

There's some areas of redness. The photographs are —- are -—
um, it's difficult to determine detail, um, what exactly they
a;e; They wculd be consistent with very superficial or minor
abrasions. It's -- it's realiy hard to see. I can say that
the ones on the feet are pretty clearly réddened areas. The
knees and ankle, it's harder to tell by the photos. TIt's
basica;ly two red areas. I can't say for sure what they ars.

And I think that you said that this is a fairly pale child?

Yes.

A-Ap. 126
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Were there -- from the photographs, were thers any othe
discoloraticns that you noticed?
Not that I could see for sure. Some cf the photographs were

[

just a little bit out of focus. It was hard to see. There
was actually one little mafk on the left side of the forehead,
kind of a scratch, which I thoughﬁ could easily be a
fingernail scratch. Kids do that a lot. But I thiﬁk that was
the only one we had previously discuséed,

And, in fact, the knees and the feet, did they look like
scrapes or did they just look like redness?

It looked like rug ~- well, I really can't say much about the

knees. The feet it locked like little roughened areas cof

3o it would be consistent with friction against the carpet.
But, you know, without being able to touch it and really get a
very good look at it, it's hard to say more than that.

Thank you, Doctor.

Sure.

e

THE COURT: Redirect?
ATTORNEY GERGEN: Thank you.

REDIRECT EXAMINATICN

BY ATTORNEY GERGEN:
Dr. Greenbaum, in your repert it says you actually reviewed

sC

}a

the report of Dr. Hennes who saw only the two bruises but a
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the report of Dr. Nilay Shay, correct; and that's the report

with the diagram of the head and indicating.where the bruises

Yes.
And we den't have a copy here of that report but, to your
knowledge, when was that examination done?
That was done béfore Dr. Hennes's exam, in all likelihood.
That doctor goes in first, examines the child, gets a history,
i of & thorough work-up and then will write up a note
and then at that point Dr. Hennes, his attending physician,
will go in and do his exam.
So, in fact, you dc have a doctor's report that you relied on
J. K., -

from the night --was examined in the emergency room at
Children's Hospital which indicates that there are four
bruises on his head; correct?
Yes.
And do you have -- do you-have any explanation for why
Dr. Greenbaum only found two when the—-

THE COURT: You’reﬁtalking to Dr. Greenbaum.

DR. GREENBAUM: You mean, Dr. Hennes?

ATTORNEY. GERGEN: I apclogize.

OR. GREENEBAUM: That'; all right.
BY- ATTORNEY GERGEN:
ly fcund two

Do you have any explanation for why Dr. Hennes on

bruises when the doctor who examined the child befora him
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found four? s

lighting and

I-h

I would imagine that it was related to issues o
probably the child's activity, meving around and mzking it
difficult -- a difficult exam. That's what i would suggest.
Might it zlso be that Dr. Hennes_ééent less time examining
this child than Dr. Shay?

Yes.

The pictures that you relied on were provided to YOu'by the
child's mother; correct?

Yes.
And they were the 16 to 18 pictures that were taken by the

artment; correct?

w
o
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Ckay. You still have those pictures in your file?

I do

ATTORNEY GERGEN: Those are all the gquestions I
have.

THE COURT: Recross?

ATTORNEY ELBERT: Nothing,. Your Honor .

ATTORNEY BUSéH—ELL;ﬂ Nc, Your Hono:.

THE COURT: All right.

ATTORNEY ELBERT: I would ask tc take Dr. Hennes out

THE CCURT: Let's finish with her. She's on the

phone. Any recross for her?
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ATTORNEY ELBERT: No. :

. THE COURT: Okay, fine. Thank yecu, Doctor.

DR. GREENBAUM: Very good, bye-bye.

ATTORNEY GERGEN: Your Honcr, I would move the

report into evidence. She just testified as to

ATTORNEY ELBERT: I renew my cbjection.

THE COURT: How do we shut this off to get rid c

the dcctor?

ATTORNEY GERGEN: Oh.

THE COURT: Thark you.

ATTORNEY GERGEN: I would move her report into

evidence, Your Honor.

ATTORNEY ELBERT: I renew my objecticn.

THE COURT: Let's wait.

ATTORNEY ELBERT: Do we have Dr. Hennes on the

THE COURT: I den't know.

(Telephcne call into the courtroom.)

ATTORNEY ELBERT: Is this Dr. Hennes?.

THE CLERK: Here's Dr. Hernes, Judge.
DR. HENNES: Hello?
ATTORNEY ELBERT: Hello, Dr. Hennes?

DR. HENNES: Yes.

in it

3+

I~y

line?

ATTORNEY ELBERT: This is Attorney Bruce Elbert

s¥]

T

ask you to raise your right hand to be sworn in.

lking toc you. You'‘re cn the speaker phone in court.
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DR. HENNES: Okay.

THE CLERK: Do you-solemnly swear, to tell the trui
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the whole truth and nothing but the truth, so hel
DR. HENNES: I do.

DIRECT EXAMINATION

BY ATTORNEY ELBERT:
Could you state your name for the record, please.
Halim, h-a-l-i-m. The laét name is Hennes, H-e-n-n-e-s.
And how are you employed, sir?
I'm sorry, what?
How are you employed?
I am a professor of pediatrics in emergency medicine at the
Medical Cdllege of Wisconsin and attending physician at the
emergency department in the trauma ceﬁter.
How long have you been so employed?
Twenty-five vyears.

ATTORNEY ELBERT: Do you stipulate to his
credentials, Counsel?

ATTORNEY GERGEN: qu long has he ~- did he --
actually has he ~- he séid éféfessor——

THE COURT: If you want to, you can cross examine

a4

aiterwards.

ATTORNEY GERGEN: Okay.

0|

HE COURT: I assumed he's licensed in Wisconsin.

3

b

Ask him that.
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BY ATTORNEY ELBERT: =
Are you licensed in Wiscensin? : ..
Yes.
Are you board certified?
Yes.
JKm.
Now, did you -examine a child by the name of on
Marqh 28th, 20052
Yeé.
And where did that examination take place?
At Children's Hospitzl emergency department.
And whc bfought the child to the hoépital?

I belisve it was his mom.

1

"

i
-t

Did you talk to the mother at

a routine in the emergency

(&}

I have not. 7It's kind o
department that when a child with suspected maltreatment is
seen in the emergency départment we do not want to put the
parents throuch the burden of having to>repeat the story
seveiél times so %he social worker will interview the mother
¢f that patient, or the care provider, and obtain the whole
history and then she comes ouE éﬁd talks to ué and give us the
All right. And so when you examined this child, you wers

specifically looking for evidence of child maltreatment; is
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And, specifically, were vyou looking for head trauma?

Yes. - N

And how long did you examine the child?

I cannot reallv recall in detail. I know the resident went in

o

.

first, examined the child, and then he came out, told me what
he feund. I went back with the resident, examined the.child,
locked for bruises, lobked for any -- any bony tenderness on
the exam since this was a head ﬁrauma.

Was the lighting in the emergency room adeguate?

Um, I would say average. ‘

And did you'discbver any bruising on the child?

I discoveraed two, um, yellcwish ~—~ T believe they wera
yellowish—brqwn brulses on-the side of his head. Both of them

1

were kind of circular and about maybe a little over an inch

H

apart.

Was the child cooperative during the examination or was the
child squirming around?

The ch;ld was very appropriate for age.

Could you determine the age of the bruising?

I-—— they would have beéﬁ méré than a week old.

More than a week o0ld?

e

By the color of it.
Do you have any opinions as to what may have caused the

bruises?

T

Um, I cannot say with any certainty. That history that I
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neard 1s that the child con Friday which was abcut two or three
days prior toc him coming to our emergency department fell and
hit his head on a table.

And, in your opirion, would the bruising have been caused
prior to the -- the -- prior to Ffiday,'the 28th?

It's possible, yeah, just based on the color of the bruise.
Were these serious injuries?

'Um, not that I can detect. There was no bony tenderness,
there was no swelling and the child advocate ordered a
complete neurological exam. I did not see any bruises or any
bony tenderness anywhere else, particularly over the chest,
the extremities looked normal and we, becaﬁse cf the history,
we procéeded with obtaining a head CT scan that was read by
the radiologist and it reported as normal and we also went and
did what we call a skeletal survey where we look at all the
bones to see if there are any evidence of acute or, um,
chronic fractures and we did nct find any.

Now, did you prepare a or dictate a report regarding this,

your evaluation?.
And is that a two-page report entitled, "Emergency Department

It should be, ves.
ATTORNEY ELBERT: Your Honcr, I've had that marked

Exhibit 3 and I would move that into evidence.
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ATTORNEY GERGEN: Well, Youx Honor, Attorney Elbert

hzs never provided me with Dr. Hennes's report.

provided him with Dr. Greenbaum's report.

ATTCRNEY ELBERT: It was in the Chips proceedin

THE COQURT: Well, the Court -~ there's thres
exhibits. What's No. 27

ATTORNEY GERGEN: Photographs, Your Honor.

THE COURT: All right. And where are they? They're

nct here.

ATTORNEY GERGEN: They're going to be introduced.

They're here. They're going to be intro—-—

THE COURT: I thought the gquestion of the doctor was

she still had the photographs. Do we have them here?

ATTORNEY GERGEN: We have the originals here.

h

have the copy -- I made copies for Dr.--
THE COURT: All right.

ATTORNEY GERGEN: --Greenbaum.

We

THE COURT: I'll receive exhibits 1, 2 and 3 and

we'll decide~—— ..
| ATTORNEY GERGEN: Thank you.
BY ATTORNEY ELBERT:
Docto;, do you haﬁe an opinion tc a reasonable degree of
medical certainty as tc whether or not--

" COURT: Isn't the real question reascnable

3
o]
i

medical probability? I think.

~D 7~

A-~-Ap. 135
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BY ATTORNEY ELBERT: : ¥

td

Doctor, do ydu.have an opinion to a reascnakhle degree of
medical probability as to whether or not the bruises you saw
on this child cénstituted child abuse?

Um, very minimal. Um, I would say it's less than -- it's
definifeiy less than 50 percent just based on Seeing thosé‘tWO
bruises.

And did you make a finding in your report that you ruled out

abuse? -

t out. I said the likelihood is small.

[ =8

I did not rule
ATTORNEY ELBERT: I have nothing further.
THE COURT: Guardian ad litem.

ATTORNEY BUSCH-ELL: None right now, Your Hcnor.

THE COURT: All right.

CROSS EXAMINATION

BY ATTORNEY GERGEN:

Good mcrning, Dr. Hennes. This is Attorney Dawn Gergen.
Good ‘morning.

I'm just -- going to just ask yoﬁ a couple gquestions.
Sure. Please do. | o |

Okay. You said on answering gquestions from Attcrney Elbert

that the bruises were likely caused prior tc March 28th. 1In
dK.-m.

fact, March 28th was the date that you examinedd NN

Ccrrect?

Correct.
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And so the bruises you belisve cccurrad pricr to that date

y

c

C

m

cu're unable to-tell us -

T

C

0

<

b4

bu

(-

k-t

- Were you able to look at those?

o. T have not seen any photographs.

ave you had an opportunity to review the report c

0. ' That was done after I saw the chiid.

xactly when those bruises occurrsd;

orrect?
orrect. Well, can I backtrack for a second? The bruises go
through different stages of healing and the color would
hange.
kay. TWere you able to view the photographs taken by the

- 3 hd b .
olice department of that Dr. Greenbaum loocked at?

believe she did send you or fax you a ccpy of that report

it you have not reviewed that. Is that correct?

have not received any, no. When did she fax that?

believe it was yesterday.

Well, I'm sorry. I was -- I was out with--

T

t~

hat's okay. I understand.
was out of the office all day yesterday.

understand. Now, you testified that you're a professcr ¢

£
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rimary job is clinical work in the emergency departiment.
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Ckay. Have you had specific-training with regard to.
identifying physical zbuse in children?

Um, I am also board certified in pediztric emergency medicine

cur training. The child abuse is an essential part

Hh

a

n

part ¢

our work and our-training.

Fh

o
Doctor, the doctor who did the work-up before you examined

d.K.m.
T

I believe that was Dr. Shay?
Uh-huh. -

Is that correct?

=

It may be. I did not see any other records from anyone elise.
Okay. But thers -- there was a ghysician in the--
Oh, Dxr. Shay. That's the resident. I'm sorry. Yes, I did.

Ckay. And do you know how much time Dr. Shay spent examinin

Um, I believe he was in the room for maybe thirty minutes.

Thirty minutes. Was that a longer period of time than you
iKlVV\‘

spent exzmining
Yes.. Usually the residents spend more time.

And that resident noticed four bruises on the child's head.

Correct?

That's what I saw on his drawing on the emergency department

reccord and we brierfly discussed it and, when I went in, I

could not really identify anything other than two bruises

noted on the side of the head.
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ATTORNEY GERGEN: Very good, 211 right. Thank vou
for your testimony, Doctor. . .

THE COURT: Thank vou. Guardian ad litem.

ATTORNEY BUSCH-ELL: Ne, Your Honor.

THE COURT: & All right.

DR. HENNES: Am I done?

THE COURT: Not yet.

=

ATTORNEY ELBER Yes.

THE COURT: Yes. Thank you, Doctor, you're done.

DR. HENNES: Thank you very much.

ATTORNEY GERGEN: I'm to resume the testimony of my
client at this point?

THE COURT: Sure. We're back én the rescord with
Miss Mays.

DIRECT EXAMINATION

BY ATTORNEY GERGEN:

().KIMQ d'm- )
Where wercdJl} =nd @Ry vour children, on March 25th?
They ‘were with their father.

And this was the day that he called you to say that your 10-

month, ll-menth-cld son, had fazllen and injured his head?

And when the children were returned to you, did you notice any
13
O'K‘Vv\-.t
bruising on ‘ head?
Yes, I did There was -- there was, um, cuts on his forshead
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was kind of a weird cclor, like an crangish, rsddish color,

ilong mark that was swcllen, plus he had a red mark on his

ot

chin, on his knees and then on the tops of his feet.
Did you notice the three circular marks on his head

C SwWoLLen.

6]

At thet time I didn't becauss it was
 Kowt
And did you eventually take -

[

o the emergency rocm?
Yes. Well, I tock him on Monday night, vyes.

Why.di& you -- they—-- Strike that. fhe children came back
from dad on Friday, Good Friday, March 25th?

Correct.

Why did you wait till March 28th to take the children tc the

emergency room?

3. KoM, )

At the time QN wvas acting fine, his pupils weren't dilated

he wasn't, um, nausecus at the time of the injury.

(=
op
f

[o )

asked his father that when he called. FHe seemed to be acting
okay. When T got home from work cn Monday night, um, I
noticed the swelling had gene down and that is when you could
see the three dis?inct'marks on the left side of his head.

So then what did-you do?

Um, I took him that night then fo the police department just

tc make sure that that's truly what I was seeing. Um, and

o

and then

W)

then they rscommended a -~ they did repor

tel in Milwaukee.

-t

i

g

recommended that I go to Children's Hos

C
dtKl m.

From the time that-came back from his father's house to

the time you tock him to the police department, did he have
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Was he in your care throughout that time?
Um, from 5:30 Saturday night till Monday morning at 7:30.
And so what did the police department do wﬁen you got thers?
Did they take photographs?
They took photpgraphs,'yes.

ATTORNEY GERGEN: Your Honor, I -- there's a yellow
manila en%elope there with a—— I had it marked.

THE CLERK: I handed it to you.

THE COURT: All I got so far, all I have is
Exhibit 2 here. u
ATTORNEY GERTEN: Maybe I did. Scrry, I have it.
Serry. Yeah, it's been marked.
BY ATTORNEY GmRGEN:
I'm going to show you an exhibit marked No. 2. The envelope
is marked. However, in the envelope are photographs; correct?

Correct.

| | | J K.
Are these the photographs of your son, that wezre
taken by the Beaver Dam Police Department?
Yes, they are.

Are these the photographs then that were copled and taken to

5
(v}

Br., Grezenba

Yes, they are.

£ Dodge Ccunty Human

O

And we obtazined these frem the file
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Services and the Corporation Counsel; correct?

Correct. Coee S ..

Do those photographs show the various, um, small, round,

| 1
| . Qs
circular bruises on ‘head?

Yes, they do.
After you had the photographs taken, what did you do next?

Um, the social services was called in and took the boys, both

dK.M.

and into protective custody and gave me temporary

placement.
And then did you go to Children's Hospital?
Yes, that -- that same night.

And who examined the child at Children's Hospital?

The Dr. Nilay Shay was the first doctor that came in and did

the exam.
, diK.M.
And hew long did Dr. Shay spend with
Um, it was a conside:able amocunt cf time. At least 29
minutes.
At léaét 20 minutes?
Yeah.-
So when Dr. Hennes says probagly 30 minutes, that probably is
correct?
Correct.
And did you beiieve that Dr. Shay or Shay did a thorough exam

d 'Ktm.
L J

Yes, I did. He actually took down the —-- or they have an OR

>
N

A-Ap. 1



(W

TN

(&)

-

| @]

1

w

N

ight and turned that on and he brought that down and lcoke

K0S .
at head which Dr. Hennes did not. -

And Dr. Shay found four bruises?

' ' : ii'k.m. _

And then after Dr. Shay was finished exanmining . what
happened next? |
Um, he went to do a head CT and also a full body scan to see
if there were any fracfures.
Then what happened?
We came back to the room and waited for the, I guess, the
final report.
When did Dr. Hennes exam the chilid?
I believe ne did come in before we went to the CAT scan.
Okay. And how long in your recollection did Dr. Hennes spend

dl KuMn
examining -

Um, it was minimal. It was maybe one to five minutes, at the

most.

So considerably less time than Dr. Shay did
Correct.

ﬁid Dr. Hennes pull doQﬁ thagﬁiight that Dr. Shay did o
examine the child's head?

No, hé‘did not.

you received the raport of Dr. Hennes, did vyou tzake

b
4
ot
(]
t
v

child -- how .did the child come to see Dr. Greenbaum?

Um, Dr. Greenbaum actuzlly didn't exam him. She got th
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reperts from
And when was

Um, it would

—— how do. you believe these

Well, the --

have been Wednesday evening I dropped the

at the hospital.

petition that you filed, you believe that

the--

ATTORNEY ELBERT:

ATTORNEY GERGEN:

THE COURT:

It's her opinion oniy sc

BY ATTORNEY GERGEN:

Okay. In your ovinion--—

your opinicn, based upon

She's

KM
4.K.m

L K.
injuries occurred to 2

Objection, calls for speculation.

Well——

the mother. I guess she can.

that's all right.

Let me rephrase the question. 1In

vour conversations with zll these

physicians, do you believe that these bruises that resuited on

your son's head were the result of him falling into anm

entertainment center?

No, I don't.

n

Do you have an opinion as to how these bruises were caused?

I believe they were caused by his Ffather.

Now—~—

TORNEY

ATT

ELBERT:

Objection, Your Hcnor,

peculation; move to strike.

THE COURT:

BY ATTORNEY GERGEN:

A~Ap.
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Tell me about your husband, Mr. Mays. . Has he had a2 very

v
,

lengthy track record of suicide threats and emotional

Yes, he does.

ot

Okay. We've listed it in the petition that was filed but

2000. What

~h

®

let's go through that starting with June o
happened in June of 20007?

Um, Dennis was very depressed and threatened to take an
overdose of pills, whatever. I don't recall what éxactly.

ATTORNEY ELBERT; Your Honor, I'm going to cbject at
this point. I don't believe my client's suicide attempts are
relevant to whether or not this child was the subject of
abuse.

ATTORNEY GERGEN: Well, Youxr Honor, it's not just
the -- the burden in the statute says whether or not it's
reasonable to believe the child was the victim of physical
abuse or c¢uld.be the victim of physical abuse.

THE COURT: The problem you have with fhat is if he
in the past threatened suici@e. Um, except for maybe some

mental strain with an il-month-cid child, I -— I don't know

where it's relevant hers.

ATTORNEY GERGEN: Well, the testimonv will show

child just the cther day told his mcther that daddy said we

_37_
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were all going to die and, in additicn to the suicide threats,

he's also made reference to killing himself, arnd his children

U

nd that's what I would like this witness to testify to. And
these are recent, Your Honocr. I started with—-
THE COURT: You mean that he disclosed tc nis wife
that -- that he was going to kill himself and the children?
ATTCORNEY GERGEN: Yes.
THE COURT: She can testify to that. Go ahead.
ATTORNEY GERGEN: Thank you. |
BY ATTORNEY GERGEN:
Did your husband make reference to you recently that he could
relaté tc the man from Montello? Can you tell the Court about
that incident? |
He called me on the way home from work at ten o'clock at night
Approximately when?
This would have been January 3rd, .

Of this year?

e

Cf this vear.
And what did he say?

He asked me if I read the articie in the newspaper abcut what
happened in Mcntello and I said I was not aware of it, what
happeng@? And he said that there was a man whc was served

divorce papers by his wife, took himself and his 17-month-old

son and killed him and himself. He became very quiet--
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Was he —- who's "he" now? s
Dennis. He became very quist, started crying and said I can
relate to that.

Relating to the man'whp killed himselif and his son?

That's correct.

Has your clder ~- older son, the three~year-cid -- what's his

Jii,

made any comments to you recently about his

d.m.

Does -- has
father saying you're all going to die?
Yes, he has.

What -- what occurred and when.

. ,
It was this past Sundav. szid, mommy, can we tzlk and

=

said yezh. Sometimes he will say something; sometimes he

3

So I sat down next to him on the step and he said

) J.m

we're geing tc die and I said, ~ who said that to vou and

doesn't.

who told you that and he didn't sSay anything. 2And T asked him
again,% who told you that and he said daddy. And I said,
Well, what else did daddy say. and he said words and I told him
that, um, it was okay.té sa§-;hat daddy said and then he said
mommy's a bitch and I asked him if it was }ﬁzﬁ mommy that was

- d.m.

going to die. He said, no, mommy, Y. - and daddy.
‘Had he ever talked about dying before?

No, he did not.

Does he know what dyving is?
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No, he does not. : -
Boes your husbandvrecently'have,a.history of explesive
behavior?

Yes, he does.

Can you tell the Court about that'recently, whzat's happened
recently? , 

Recently. Um, January 17th, um, I was picking the boys up
after work &nd he became angry that we were leaviag. We had

‘ JM.ts

een discussing QNI birthday party and so he went and stood

o

behind our van and would not let the beys and I leave.

Was he agitated at that time?

Does your husband -~ has he during the course of your
marriage, during the course cf the children's lives, has he
been akle or has he watched the children for a length of time
on his own without having a problem or calling you?

No, he hasn't.

In fact, when ycu work nightgfand he had to take cares cof the

children, what would happen?

¢

ATTORNEY ELEBERT: Objection, Your Heonor. How's this

-4

levant tc the issue of child abuse?

i
D

}

f£ind out.

}_J

THE COQURT: Overruled. Ii'l

ATTORNEY GERGEN: Thank vou.
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3Y ATTORNEY GERGEN:

What would happen? R -

He would call my work and often demand that T would come home
because one of‘the boys‘wéren't sleeping and he needed tc get
up for work. When we were living in the Dells, he was working
day shift and so he would demand that I would come home
because he ﬁeeded to get séme sleep because he had to get to
wofk in the morning.

Do you have reason to believe that-your husband has exposad

the children to sexuzl material?

Yes, I do.

I found out that on December 3rd, while the boys were in
Deﬁnis's care; he made a sex pncne cail, um, based on the
credit card statement.

Well, okay. And so what dces that have to dc with exposing

the boys to sexual behavior materials?

\ JM.

Um, he was taking care of the boys at the time andQill has
shown when he's with his dad he's more aware at nignt of his
privates. Um, the weekend of Easter Saturday after I picked

him up, he did a striptease in the living rcom.
Whe's "he"? Who's "he"?

{0, -

I'm sorry. - did & striptease in the living roem while

watching himself in the mirror of the curio cabiner at my

parant's house.
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Was this unusual behavior? .

Yes, it is.

Had it ever happened before?

H

No, it hasn't. There was another time, like a week prior,

that he spilied something on his pants at supper time and tock
off his pants. Well, then he proceeded to, um, take o

diaper, pushed his bottom way out and said, look at me, mommy .

££
4o d.

his

Has Dennis told you that he thought of killing himself while

he was caring for the children?
Yes, he has.

When was this?

Um, there was an incident in November of 2004 where he said he
was downstairs doing laundry and thought

and he was caring for the boys at the time.

But he told you this?

, he did, after the fact.

Yes

Has he told you that he has tried to get himself ED'd o

emergency —— emergency detained recently?

Um, since we -- since I left, several
Well, several times within the last~-~

Since December.

Do you believe that there's reasonable grounds -- do ycu

h

f-r-

our

0

believe that

S

Ne, I don't.

ldren are safe in his care

times, yes.

at

this

ATTORNEY GERGEN: Those are all the guestions

time:

T

about hanging himself

7
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THE COURT: -Crcss-—examine.

£

ATTORNEY ELBERT: Your Honor, could we take a brief

1

recess? This matter was calendared for a half an hcur and I
have other matters that I have tolinform.the Courts that I'm
not going to be able to make.

THE COURT: That's fine. I was going to suggest
that. There are three pretrial conferences, family matters,
that we cén maybe dispose of those while you're taking your
recess.

TTORNY ELBERT: I have a feeling this is going to
go the balancs of the morning.

THE COURT: I'm afraid it might. I don't know.

(After a recess, the following proceedings occurred:)
THE COURT: Okay, we're back on the record in this

Lkl |

matter: I understand there was some talk of settlement but
apparently it's not.

ATTORNEY ELBERT: Well, I didn't have -- I didn't
have encugh time to go‘fhroﬁjﬁ all the specifics cof the
settlement with my client so that's what I was doing. So
re—cnly partway through. He doesn't understand everything.
It's a -— kind of a three-party propcsal, involving a
temporary physical placement order through the Department of

Sccial Services and I was in the process of explaining to my
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client what that means and the ramifications o
crder if cne would be_issuéd; But I haven't had enough time
to discuss all of it with my client. So if I could have
ancther 15 minutes, I could probably.do that. It might
rasolve the matter. It might not

ATTORNEY GERGEN: Well, my client would like to
proceed, Your Honor. |

ATTORNEY ELBERT: All right.

THE COURT: I think -- let's proceed. At least we
can get more testimony in.

ATTORNEY ELBERT: Could we, at this time point, then
call Dr. Haight?

ATTORNEY BUSCH-ELL: We're czlling him out of crder?

|

ATTORNEY ELBERT: Yes.

THE COURT: Because mom is still on the -- your
client plans on testifying; right?

ATTORNEY ELBERT: We're at the point where I would
cross—examine her but I'd like to take Dr. Haight out of order
beczuse he's beén'waiting for a call as I understand it. |

THE COURT: A;y objééfion?

ATTORNEY GERGEN: No, Your Honor.

THE COURT: All right.

(Getting Dr. Haight cn the telephone.)

DR. HAIGHT: Dr. Haight speaking.

ATTORNEY ELBERT: This is Attorney Bruce Elbert
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DR. HAIGHT: Hello -there. ..

ATTORNEY ELBERT: Sorry for the delay but this
hearing is taking longer than anvbody anticipaﬁed.

DR. HAIGHT: That's okay.

ATTORNEY ELBERT: Could you raise vour right hand
and be‘sworn in, please?

DR. HAIGHT: I sure can.

THE CLERK: You solemnly swear to tell the truth,
the whole truth and nothihg but the truth, so help you God?

DR. HAIGHT: I do.

DIRECT EXAMINATION

BY ATTORNEY ELBERT:
Could you state your name for the record, please.
Michael Lawrence Haight.
And where are you employed?
At Psychiatxic Associates.
And what is your position?

| THE COURT: Where? .

ATTCRNEY ELBEET: -AE Psychiatric Associates in

Beaver Dam. |

) DR. HAIGHT: Yes, sir.
BY ATTCRNEY ELBERT:
And what is youﬁ position there?

{'m a psychologist.

— 45—
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Okay. And what -- could you briefly review your credentials?
Sure. I got my doctorate degree in November of 2003 and have
been working at Psychiatric Associates doing primarily
individual adult therapy for the past year. Prior to that, I
was working at two different V.A.-hospitals, cne 1in Milwaukee
and one at the V.A. center at Knoxville, Towa.

And are you licensed to practice in the Stats of Wisconsin?
Yes, I am.

Are you board certified?

Yes.

Now, 1s Dennis Mays, Junior, a patient of yours?

Yes, he is.

And how long has he been a patient of vours?

Um, Dennis was transferred to my care and our first session
was on January 3rd of 2005.

Crn how many occasions have you had sessions with Dennis?

I've had 13 sessions with Dennis.

Now, you said he was transferred toc your care from a different
psychologist?

Yes. He -~ he Was beiﬁg‘seéﬂn§rior to that by'Di. Singer

(phonetic), a psychiatrist and Dr. Furgeson (phonetic) who I

And they're out of Madison; is that correct?
I believe so, yes.

And did you review their records?

—45—
A-Ap. 154
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Yes, I have. I have reviewed the records that they have sent

tc me. 4 ..

And are ybu aware of whether or not Dennis has been a2 suicidal
risk in the past? |

Yes. I understand that he was hospitalized in the past.

Do you know when that hospitalization occurred?

I believe that that was 2000 or 2001.

Now, have>you done any psychological testing with Dennis?

No psychological testing. Just individual therapy sessions.
Okay. What -- what did the individual therapy consist of?

In the individual therapy sessions, we have been focusing on
medication compliance, we've been focusing on decreasing his
depression and'anxiety that has primarily been focused around
some relaticnship issues with his wife and also working on
different -- different ways to ~-— different ways and
strategies to manage stress. I alsc should note that his wife
was present during two of the therapy sessions.

Is Dennis on medication at this time?

At this time I believe he's ;till currently taking Welbutrin
aﬁd Buspirone, yes. J

Is he compliant with the medications?

To the best of my knowledge, yes. He has always reported
compliance in our therapy sessions with his medication.

And what is vour assessment at this point of Dennis? Is he a

ct
=

suicidal reat?

i
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2( 7 ATTORNEY GERGEZN: I'm going to-—-— ..
3 DR. HATIGHT: --suicidal threat at this time in my
4 opinion.
5 THE COURT: Sure.
€ DR. EATIGHT: --and--
7 ATTORNEY ELBERT: Just a minute, Doctor.
8 . DR. HAIGHT: Sure. |
s ATTORNEY BUSCH-ELL: She's objecting, Your Hencer.
10 Attorney Gergen is objecting.
i ATTORNEY GERGEN: Your Honor, this docter has
i2 testified that he has not done an evaluation of this man and
13 now he's being asked as to whether or not in his opinion that
14 he poses a suicidal risk or a suicidal threat and I'm nct surs
is that he can make that, um, draw any conclusions iﬁ he has not
16 evaluated cr anyone has evaluated Mr. Mays recently.
17 THE COURT: Let's do this. We'll have to sift and
18 winnow through it. He can testify zand I'1ll have to decide
i3 wﬁetﬁer or not he is but he has met with him and had 13
20 sessions so that shouldigivé ﬁiﬁ scme idea.. Proceed.
21 Objection overruled.
.22 BY AT&ORNEY ELBERT:
23 Q Do ycu-- In your opinion, is Dennis a suicide threat at this
24 timeé
25 A Um, in fact, I just met with him yesterday and, in my opinion,

..48_
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it is not -- it's not my belief that he is & suicidal risk,
otherwise I would have had to take the necgssary steps or

actions to discuss hospitalization or some alternate route.

But during the 13 therapy sessions that we have had, um,

- Dennis has never been suicidal at .any -- at any of those

sessions.

Is his depression under control with the medications?

He —— he currently still -- stiil is somewbat depressed due to
some of the stressors that he's currently going through with
the separztion and pending divorce with his wife but I —— it
is my opinion that he has definitely'improved on his coping
skills and lessened his depression since January of 2005 when
I began seeing him.

Co you consider him to be a risk to other pecple?

ATTORNEY GERGEN: Same objection, Your Honor.

DR. HAIGHT: Based -- well, based cn what my client
has reported in his therapy sessions, he has never given any
indication that he would be a threat to any other individuals.
BYbAfTbRNEY ELBERT:

Now, based upcn your—;.

THE CCURT: Wait. Before we proceed any further,
let mé ask you.this. This is & -- a child abuse fRO.

If these people are
witnésées, who are they?

ATTORNEY GERGEN: They're -~ well, I zlready

—A4G_
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1 identified Brenda Ingram frem the Department of Human
2 Services. : - .
3 THE COURT: Okay, all right.
4 ATTORNEY GERGEN: This is my client's mother.
5 THE COURT: All right.
& ATTORNEY GERGEN: And this is her brother.
7 THE COURT: That's fine, okay.
8 ATTORNEY GERGEN: I don't -- and the others are ——
9 are law enforcement personnel. |
190 THE COURT: Okay, proceed. Prpceed, Doctor.
11 '~ BY ATTORNEY ELBERT: |
iz @ Doctor, based upon your 13 sessions with Dennis, do you feel
i3 he pcses a threat to his children?
14 A Um, again, based upon what he has reported in sessidns, he’s
13 never given any indication that he would be =z danger or a
16 threat tc his kids and has always talked -- and in my
17 presence, the one session that his, um, he briefliy had his
18 kids at the beginning of the session, has always actéd with
19 them.aépropriately in my estimation.
20 ’ ATTCORNEY ELBE§¢: fﬁank you, Doctor. Nothing
21 further.
22 THE COURT: C(Cross-examine.
23 CRCSS EXAMINATTION
24 BY ATTORNEY GERGEN:
25 Q Good mcrning, Dr. Haight.
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My name is Dawn Gergen.. .I'm--the attorney for Kristi Mays

here. 1I'm going to ask you some questions; okay?

Okay. Your opinion that he is not at threat to anyone oxr

uicidal at this time is based upon Dennis's representations

to you in your 13 or more sessions; correct?

That -- that is correct, vyes.

Now, have YOu had z chance ﬁo review the réport of Dr.

Virginia Greenbaum from the Children's Hospital in Milwaukee
LM

regarding in ies sustazined to -

I believe I was. I believe that is something that Dennis

briefly showed me in the last session.

I

-
Q
]
o
n
%)}
-
Q.
Q
g
t
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Well, we just got it yesterday so q

ot

o)

cr

4o

den't think his at: iey had it until late last night.

Okay. He showed me a medical report yesterday that assessed
and lcoked at the bruises on one of his children.

Were you aware -- have you reviewed the contents of the
petition for the child abuse restraining order filed by Kris

Mays?

.

OUm, again, I believe that this is what -- another form that

Dennis showed me yestarda ay during our sessicn, ves.

n

fkay.  Well, in this -- I'm just geing to ask vou questions
P J Y <
cff of that. Did Dennis tell you that within the last coupl

e that he could relate to the man

ly

of months he told his wi

T

i



Jot

[\

w

1S

[$2]

0

=

2

N

-
w

o=

[y

n

-3

[}

jay

[\
(O8]

(]

14y
m
[
jua
0]

(]
9]
=
K
O
=
ot
[1}]
}_...l
l.-.l
O
=
»p
Q
o
)‘.D.
}H-l
]..
®
8]
s
|
=]
9]
D
|
1=t
A}
]
o7
-
' ']
14}]
b
Q
'
e}
Q1
]
,U
fu

was served with divorce papers

L4

that would not be the case with he and his wifs, Kristi.
lell, did he discuss with you the kiliing of the gentleman and

the gentleman's son and how he could relate to that?

ii

No, not at all. Not at all. How he can rslate to the killing

of any individuzls, no.
E e

Did -~ were you aware that he has told his wife that he

]

like hanging himself while he was folding laundry in the

oucle of months?
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January 17th, 2005, and later police intervention?
Yes. 1In fact, I was able to read the Dodge -- Dodge County
Sheriff's report on that, again Just yesterday, during ocur

session and I believe the sheriff's report states at no time

during our lengthy conversation did he report any suicidal or

homicidal ideations to the best of my reccllection.

t

There was no sheriff's report ever filed. But purpcses you're

=3 -
t 7

referring tc the Beaver Dam Police repori; is that right?

Okzyv. That -- that mzy be correct.

-~
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Zre you -- have you ever interviewsd these children
¥o. I'm just -- I have iust met both of them just very brisf
at the beginning of one of my ‘sessiocns and then, éhor:;y
thereafté:, Kristi came and picked up the kids.
ra you aware, has anyone made you aware

has made statements that daddy savs we're ail geing to

= Y

the injuries sustained to Jacob; have you?

No. No, I have not.

Now, you have been counseling —- providing counseling to
Mr. Mavs since January 3rd; correct?

Yes. Yes, that's correct

Have you-had an cprertunity to meet with Mrs. Mavs for any

length of time to discuss the various suicide thrsats or

stztements he has made to her?
Um, I believe when she was -- when she was -— when she was at

a couple of the ssssicns, um, she —— she referenced a couplie
= . e N P - '_\~ [ o PR -
o1 times that her husband had made -~ had made some stztements

e 1 4 - - M — 3 o . o~ -~ -1 -
nich it made her think that he was potentially

=
o
2]
3
w}
0
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J
[s]
2

suicidal at different times but I don't -- I don't recall her

stating in either one of those sessions her saying that Dennis
had told her specifically or cutright that he was suicidal,
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i iikes, fcr exampls, with the nengong cr the jaundry or

z 1ike thaz - .

3 Q Okay. And vou said Mr. Mays is currently beinc Drescribed
4 Welbutrin and another drug. What was the other drug?

5 A Buspirone.

& g Can vou spell that plsass?

7 A B-u~-s-p-i-r-oc-n-2
8 O What is Buspirone? What is that prescribed to accomplish?
S A Again, it's -- it's, um, to help with an individual's mood,
0 can be helpful with either anxiety or depression.

pes
o

Why is he taking both Welbutrin and Buspirone?

hat would be best asked -- answered by his

fa
o

A That is a guestion t! ‘
13 psychiatrist, Dr. Graupner.
4 Q And the — that he's continued to take these drugs as
5 prescribed, again, comes from his reporting te you so you
le don't actuzlly know if he's taking them or not; do vou?
7 A No, I do not.
8 0 What -- do you have a diagnosis? Is there cne? I mezan, is
S theré é diagnosis_of Mr. Mays either done by you or in youxr
20 file as to dspression, ahxiéf§? I mean, what's the diagnesis
21 . that you're operating under here?
2 A The diagnosis that I'm operating under is major depressive
23 disorder
4 9 Tell me, what is a mzjor depressive disorder?
5 2 Um,” scme of the symptoms that Dennis was experiencing upcn my
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feeling, um, pretty sad and down in January, um,
frustrated and somewhat irritabl |
siteation he thought that he and his wife may be headac
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having periods of tezrfulness related o this as well.

At the time that he was diagnosed as having a major depressive

.disorder, was he on medication at thet time?

Yes. I -- I believe that he wW&s on bot!

a2t that time but I'm not 1090 percent certain.
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So he still had z mzjor &

CI= VU . -— .- —_ - = P Yy o ~— -—
~ekIRg The mecication; is that right?

Yes.-
K. domvt.
And, again, you have not seen (R o- Ny G,

specifically, the injuries to SO o, o owere

reported by Children's Hospital~?

Ne. No, I did not specifically see any -—- any of those

EX

injuries.

ATTORNEY GERGEN: That's all the questions I have.

THE COURT: A1l right. Guardian ad litem?
- - ATTORNEY BUSCH-ELL: I don't have any other

guestions.

THE COURT: No guastions. ‘Any redirect?

L4
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THZ COURT Ail: rignt .

BY ATTORNEY ELBERT:

Docter, you testified that vou reviewsd Mrs Mays' petition
tCr the restraining ordsr yesterday. Is that correc:?
Un‘u;:‘..ﬁ .

And there 1s one statement in hers that, gucte, her

three-year-cld son just yesterday told me that daddy said

we're going to dis, unquote. Did Dennis indicats to you that

he —— he told that to his three-year-old son?
What Dennis told me during the session was that he did not

tell that to his three-vear-old son and he did not knew when
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THE COURT: Doctor, this is Judge Calliaway. Can I
ask vou a couple guestions?

DR. HAIGHT: Absclutely.

ct
-
14

THE COURT: All right. Do you believe that
Dennis were not on his medication, that he were not on the

medication, that he'd be a danger to himself or to others?

DR. HAIGHT: Um, there would be greater pctentizl
for that if he were not on his medication, ves.
THE COURT: ©Okay. Thank you.
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DR. HAIZHT ‘ot’rs walcome-
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THE COURT: ‘Anything else? Thank vecu, Doctor.
DR. EAIGHT: Thank you.

THE COURT: Your next witness.

ATTORNEY ELBERT: I believe it's —-— it's my turn

TEE COURT: - 211 righi. Miss Mzys, do you want to

ith your

ccme back up on the stand and we'll continue w

testimony.

THE CQURT: Okay, Mr. Elbert.

CROSS EXAMINATION

2And who prescribed that for you?.

Dr. Personic (phonetic).
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had =z

he called and told you about

i

crocess, he hi

I Thne
it his

rf

And did he discuss with you whether or not he should take the

child t

No.

[

¢ the hospital?

deing fine.
He was concerned about it,

Yes, he

the

1]

T evening befor

Faster Bu

ct
oy
¢
9|
)

had photographs of
corract?
.Cave you a copy of

did.

~

He said that he was doing fine.

nny; r
the ch
cne cf

know that

}..1
(@)

n you eventually got custodv back of the

consciousness, didn't throw up, that he Seemed like he wa

He didn't -lose

s
nazppened.
you, he took
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the

the swelling?
Um, it was a, I would say, Zairly long mark.

exactly the measurement.

Three or four inches?

t

exactly know the measureme
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& red mark cn his
feet.

The red marks on the knees resemble
Corréct.

Which could easily be done by érawling?

-

I —— I never experienced him having rug burns while I

T
2
g
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—)
[oa)
~J

head?

don't

-

know

head along wittl

nees and on the top ¢f his

rug burns; is that right?

was



N b=

(98]

“n

o

[00]

- e g 4 R
LS W 3S] =) o

bt
\n

,,—l
~]

[y
¢ 4]

N N
3] =

N
w

25

1

e

(@]

b2

10

Did vou teake the chiid to a doctor?
No, becauses he was decing fine.

He wasn't displaying any symptoms of z head injury?

9

No.

He was eating ncrmally?

His eating, um, was fair. I mean, he goes through growth
spurts-and then he eats moré but he was also teething so he

1

wasn't, you know, 100 percent but clos

}-—‘
®

o

ng was not abnormal; is tha

tzke the child tc the UW

9]

On Monday the swelling had gone down and you cculd see that
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And did you discuss that, taking the child to UW Hospitals,

To the=- Nc, after I went to the police department.

You went to the police department and said loock at
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memoer ci the pclice depariment
Um, he briefly stopped over before.

Ckey. And vour brother's name is Corey and he's in the
courtroom?

Correct.

So Ccrey came over tc your hcuse and you shecwed

on the child toc him?

hl

yeah, so Corey came after they looked at him too.
Did you ask Corsy to come over?

Yes, I did.

And he came over and did he tell you to
UW Hospital?

No, he-did nbt.

Did he refer yot to the'polige department?
Um, I asked what I should do ;nd he said you could go to

police department.
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I had shown them to my parents first of all and they said,
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to the police department.

file

Hospital
_62_.

contacted vou?

temporary placem
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11s week;

Xpired on Monday;

stbsecguent to that;
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ATTORNEY ELBERT: I'm sorry-—-

MRS. MAYS: ——Children's--

ATTORNEY GERGEN: Listen to.the questions carefully;

MRS. MAYS: I'm sorry.
BY ATTORNEY ELBERT:
it did you contact Children's Hospital following the
decision not to file a Chips procesding? -
I don't recall.
Did you call them con Wednesday?

enbaum on Wednesday, yes.
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And did you plzace that czall to h

And who told you to czll Dr. Greenbaum?

I decided tc call her because she was actually p
|Klm- oo .". 3
that -was —- that we brought him in the hospital. She'
the one that ordered the CAT scan and other x-rays.
So then you called her?
But —— I'm serry, sir.  Actually, I spoke toc Dr. Nilay Shay

b
|
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I
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paged the night
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Monday.

't reguested any charges vet;

Not as far as I know.

a

And so they weren't doing anything, Social Services wasn't
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doing anything, so then vou decide
Dr. Greenbaum; is that correct?

I called Children's Hospital in Milwaukee and spoke to

Dr. Shay first. -

I asked her, um, 1

make a decision on what she thought happened.

o

ha:

. f she was able to look at the pictures and

When you did that, you did thet because you den't want Dennis

to have any placement with the children, any significant

placement with the children; isn't that right?

Nc. I did that beczuse my son has bruises on his head
Whichzwere causing him no problems; right?

Um, thank God, nc, they weren'tT.

Ckay. ‘And'so you weren't seeking treatment for the chiicy
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But he was -- he was behaving normally?
Um, as far as I could tell, ves.

And the child had had CAT scans done on May 28th?

211 normal?
There were no broken bones.
You heard the doctor testify today everything was within

normal limits; correct

So the purpose of you contacting

Wednesday -- this last Wednesday, and Dr. Greenbaum, was to

That's not correct, no. It was to follow-up. Dr. shay had

written on his discharge note suspicious for non-accidental
- . '_{.

injury. That's what I was following up on.

iff

iid that after several different agsncies had

thev're not.
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placement with Dennis
If they were safe with him, I
them but they're not.

i st

restrazining order tha

placement with the children:

cr

Correac

Did the children say anything
_ J
No. But Gl
Weil, when you and Dennis
sexual relaticns when the
was

my s x
They were

werking during the dav.

Isn't it true that veung chil
as a2 matter of curicsity?

THE COURT: Well,

issue at hand here.

3 T

to you about

dur

Dennis made a sex

you can? |
1d be fine with Rim seeing
in your petition for

call while he had
nat correct?

v
3

ATTORNEY ELBERT: Well—-

s

displays more awareness

children wers home:; weren't

rg the day, however. I

that's not

together, you engaged

174+

the sex calls?

n

Iy

his private

~
A

’_l.
iy

n explore their bodisas
—— let's stick te the

THE COURT: That's irrelevant.

rought it up, Your Honor.

only brought it up,- you know,

THE COURT: Well, they
:‘th.films or videcs or calls, nothing

ATTORNEY ELBERT: That's all

THE COURT Cross-examine?

to do with--

I have, Ycur Eonor.
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look at those pictures--" - ' : .
THE COURT: Sure.

1A

-—-ask some guesticns about

BRY ATTCRNEY BUSCH-ELL:

Q Looking at —-- looking at this picture, Mrs. Mays, I don't know

these are numbered at all--—

TEEZ COURT: If you're going

it or the back znd give 1t a number sc at

least the record will be clear.
BY ATTCRNEZY BUSCH-ELI:
Q i'm going tc mark the back No. 1 on this picture. Mrs. Mayvs,

Tt Rale: e b i o o)
: Jl- SS'
this is an =z side view of& head; is that correct?

)

o} And the person is holding a ruler
a Correct.

Q And we can see two fingerprint type marks on his head; 1

2 Ccocrrect.

Q Axl ri ht. Aﬁd there's a -— a2 smalil scratch on the forshead?
A Correct.

C ' Okay. ILcoking at-that picture, can you tell me where-- This
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Okay. 'When you saw on Fricay, where was the swelling?

would've been right over this area here--

-—and it was discolored. It was like an crangish, reddish —-—

ey =T . R ~
» that's a picturs of QNG

Okay. Looking at picture No. 2

-— his head and face but the -- the cther side; corrsci?
Correct

And, again, & person 1s holding a little ruler up to his head?
Correct.

w)

mark right abcve the ruler

f.

1] .

8

ol .
[ .
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And there appeérs to be

-—the 28th?
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was

The big bruise

When they talk about
bruises, they're not

correct?

No. 1 wit

actually three bruise mar

Correct.

those marks

18]
O
J

talking &bout
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—— °on that
21l on the cther side?
what had my attention

ruises on

m
o]

that third bruise?

You can kind of see it
We'll mark that Ne. 3.
h picture No. 3, you can

ks there?
n —- in picture No. 1.
all three ¢ th

the scratch mark, though;

th
=
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did the bruising gc or the swelling
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That was the whole length of the mark.

Several times since December 13th, vyes.
Can you please elabcrats on that
taiking about.

He callied me and said tha® he was, um, talking to his doctors

call to see if they would admit

oo}
Q
s}
o

in Madison at the first pi
him.

When was that?

th, I think t!
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That would have been
Thursday or Friday.
And he -- he was asking to be admitted?

Correct.

And what happened with that?

He was not admitted.

And this was —- tﬁis happened_again?

Yeah. I think there was anotier incident at the end of

2

December. Um, January 18th he had told me that he was goin

o]

to talk tc Dr. Haight about getting himself committed. I
think there was another one. I -- I think there's at least
four -- four times and, on a couple different occasions, he

called my mother and asked her to give him a ride and, on

A-Ap. 178 ' )
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And he wanted a rid

Did he tell you.why he thought he should be admitted?
He was very depressed. Emctionally, he was all over the

place, um, very angry.

Was this discussed in therapy with Dr. Hzight when you were

As far as the admissions or the -- no, I don't think I was.

And he acknowledged that he was-- What did he say to you as

T s L.
=AMt o~
2 csdmitiec?

o

to why he should

Basically, that he was very depressed, he -- he can't handle
things. He was very tearful, um, just really very upset. He
Qould call me several times and leave messages and I think he
did call his sister several times alsc regarding the same
information.

And -- and those contacts with you are separate from the

3

several specific phone calls you mentioned in your

-

order papers?

I beiieve so, ves.
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You indicate that in December cf 'G4 ke cailed you at work zad
he said he made his final good-byes to the .children?
Correct

coming home after work and
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And did he also
that you wouldn't see him again?

He said 59 wasn't coming hoﬁe after work..
Did he sayv you won't see him again?

I don't recali.

o let her know that I was very co
suicide talks and, um, that I was concerned fo:
attempt to call him but he hung up on her,

And on February 8th did he call vou te indicate he was going
to>gq spgnd the day in the cemetery?

Xes, he did. He said he likgs the guietness of the cemeter?,
that he's gefting.closé: to his mom who died, um, I believe it

was December of 'S5, that' he's getting closer to her and

He was nctorious for that. This is the first time that he's
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ever tTaken it. I don't know if he stiil is.

THE COURT: Could vou repeat that.guestion, please?
- ety
L.dizan’'t guite hear it

otorious for that, that he
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never tock his medication. And he'd actually lie to me about

it, that he was tzking it.
BY ATTORNEY BUSCH-ELL:

1172
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Were you akle to t
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You could ~— you could tell by his mood; vezh, i
tzking his medicine.

Could yocu then aiso tell that he must be tzking his medicine?

To be honest, I really haven't seen, with the contact that

I've had with him, an improvement with his medicaticn, no.

Furgeson when he was

W]

id you ever have any meetings with Dr.

ennis's psychclogist?

o

I met with him on his last appointment with him which was on
January 4th.

Why?

appcintment.
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What was discussed
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you xnow, kind of closing
therapist. I did speak t
the call that I got from
man that shoi himself and

Dennis about how that can
just manipulation.
Did Dr. Furgeson indicate

M
3

counselors at this stag

To me he did not, no.

his chin or--

Ae’'s —— I've never seen h

with rug burns. That was

Dennis about a couple wee

home with rug burns on hi

it's important t

so he doesn't get those rug burns because

and Dennis's reply was don't tell me how

ATTORNEY BUSCH-

guestiocns, Your Honor.
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ATTCRNEY GERGEN
questioning so may I

THE COURT: Go

[ 1Y

any concern with Denni

JK.M.
seen ~ it

im when I've

'JJ<1VW

ks pricr because -

s ferearms znd I talked

¢ have a

ELL: I don't have any

: Attorney Busch-Ell i

ahezd.
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s
i
&

ing cars of him

would come

te him about
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BY ATTORNEY GERGEN:

Thank you. Nc
When vou went

that

information that

were noc, .um,
petition?
Correct.
Hewever, thet

They only had

Did they
point?
Not thet I'm =

W, when

To see Drx

at that time considering fi

was it your understanding, based upon the

the Department had at that time, that they

=t

ing a Chips
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going to cbiject to

ATTORNEY GERGEN I'11
Honoer.
HE CCURT: Ail right.

BY ATTORNEY GERGEN:

When the child came home
not see three individual
you?

Ne, I didn't

They wers

Yes, they ware.

When did they first become
distinct small bruises?

—-the police department,

And who at the police department, again, told vou to tzke the

child or who teld you tec take the child to Children's

medication?

Yes, he is.

on March 25th, Good Fridav, you did

fingerprin

home from work.

yes.

the child to—-

cint I'
t, Your

t marks cn his head; did

you seaid that Dennis is nctoricus for not taking his

Hospital
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How doeés he bshave when he doesn't ta
;
Hde has extreme mcod swings, his react

Do you believe or dc you have

behaves when he doesn't take it

reason to believe that he ha

ke 2t%7
ons to things are
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failed to take his medication at different times during th

several months?
Yes, I deo.
Do you believe

his medication if there's nc one else

Because Dennis ‘has
medication helps a little bit to keep
because when you have two

three-year—old, they're very busy and

thera?

en exrlosive personality and if the

1

him somewhat
only 11 months and a

that's very tryin

e

the children are in danger when he doesn't take

ATTORNEY GERGEN: That's all the questions I have,

Your Honor.

n

[Ev]

THE COURT: Any racros
ATTORNEY ELRERT:

RECROSS

Thank you, Your

Honor.

EXAMINATION

BY ATTORNEY ELBERT:
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He made the one that he wasn':t ceming home.

And did you discuss that statement with Dr. Ferguson in

Dennis making thzt statement with Dr. Ferguson.

I called his nurse that day.

nd when vou saw Dr. Haight, did you discuss the incidents you

wu

A

S

ve testified about which occurred in December of '047?

o

-
(=1

Now, you indicated that when Dennis was not on his medication

1 that his children are in jeopardy. Is that correct?

ren ares in jeopardy. Have vou ever seen him harm
your children in vour ?resence?

He's —-- he's very -- an angry person and yells and--

My question was: Have you.ever seen him physically harm the
children in your presencg?

In my presence? No, because I was the parent in that

o

situatio
Well, he's the parent too; isn't he?

Dennis has never had to parent as much as he's had to with the

Separation. He's not able to handle a lot of stressful
situations and z lot of multitasking. He can only focus on
_';-’8._
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ou don't want him tc see the child:
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I would love him to see

That's because he can't focus? He can only focus on one
thing?
That's because he's angry znd my son came home with bruises on

his head.

Did you say that he is angry beczuse your son czme home with

bruises on his head?

Ne. Dennis is an angry person. He has explcsive moods. You

That creates a danger tc the children?

His behavior does, yes.
ATTORNEY ELBERT: Nothing further.
THE COURT: Any qﬁestions?
ATTORNEY BUSéH—ELL:ﬁ &o, Your Honor.

THE COURT: All right. Thank vou, ma'zm. Just

ve the photographs there.

'_.l
m
fy

MRS. MAYS: Okay.
THE COURT:_ Next witness.

ATTORNEY ELBERT: Your Honor, I have a police
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THE CLERX: Do you sclemnly swear to tell the truth,

OFFICER PRIEVE: Yes, I do.

DIRECT EXAMINATION

Would you state your name for the record, piease.

And where are you employed?

N
]
[0}

1(-1

\J]
F
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The Decdge County Sherifi's

And how long have you been emplioved

<d

And what was the purpose of your dispatch to

that location?

I was contacted by my dispatch-- At the beginning of my tour

hey contacted me and wished

e}
fug
]
t
Q.
o1]
ch
0]
Y]
t
=
I>_4
Q.
5
[
te)
o)
r+
ct

of duty on

that I would call the Beaver Dam Police Department where I was
told by the Department that ~~ Beaver Dam Pclice Department if
at that residence.

respend and assist their officers

[
0
o}
[
I

Q

What was the nature of the dispatch?

_80_
- A-Ap, 188
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And were you there checking on his mental

Yes.

And you were dispatched there in response

}_‘
pt

ed a help line; is that correct?

Q]

That's correct.

When you arrived there, did you have z convers

Mr. Mays?

Yes, I did.

Was he lucid?

Lucid--

Was he tracking with you?
Yes.

And what did he tell you?

= =

operator and he had stated that, no, he di
Did you -- how long did you talk to
Approximately 45 minutes to an hour I would

Okay. And what you're looking for is to

I zsked him if he had made any suicidal comments
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THE COURT: [Reazlize we'

ATTORNEY GERGEN: All right.

BY ATTORNEY ELBERT:

What was the purpose for your staying with him and talking to

him for about 45 minutes?
The Beaver Dam officers had asked him if he had anybody in the
area that he knew personally and he zdvised them that he had

known me prior to this and, due tc his ralocating, that this

was —~ I was the only closest one so they wanted somebody

outside ¢f an cfficer contact relationship to speak with him

Oor me tTO respond to the residence.

[l

and that's why thasy asked
So vou knew him?
Correct.

And, being an officer, if you would have suspected any

~

t
;

suicidal endencies or homicidal tendencies, you would have
immediately done a Chapter 51;-is that correct?

That %s,correct.

Did you have any concsrns about Dennis after spezking to him
for 45 minutes that night? |

o, I did not.

And when you were talking to him for 45 minutes, what did he.
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indicate his concerns wers
- .- N ~ L
A he stated thzt he was ver

children not living with him and moving out
2 Was he very concerned zbout the fact that he had not been able
tc see his children©

2 Yes.
¢ And that was the focus of his upset; is that correct?
A 1 believe it was, ves.
Q And you also spent a lot of time talking to him about him
hurting himself; is that right?
A Yes.
indicated to vou that he had no -~ no inclinztion to

A That's cecrrect
Q And did he also tell you how-- Strike that. ILet me read from
your report. “"Throughout the time speaking with Dennis, he

repeatedly told me he was
anybody else and he would
jeopardize him frem being

that?

tell

-823

not’ geing to hurt himself nor
do anything that would
to see his children." Did he

=Y
=

was the date?

A-Ap. 191
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Q Let me
recognize
inciden

Al Yes.

ATTORNEY
ATTCRNEY

THE COURT:

"ELBERT:

GERGEN:

Okav.

ATTORNEY ELBERT:

mry-Th
TEE

COURT:

ATTORNEY GERGEN:
TEE COURT: Do yo
ATTORNEY BUSCH-ELL

THE COURT:

ATTORNEY BUSCH-ELL:

Okay.

I.have neo

Anything else?

Yes
have
T3

it
wWaltT,

Cf this witness?

until after Attorney Gergen goes.

RY

hank

K

at

-t
[T

THE COURT:

Do you

ATTORNEY GERGEN:

THE COURT:

Okay.

have

Yes.

CROSS EXAMINATION

ATTORNEY GERCEN:

Sir,

that evening; correct?

If vou don't mind,

questions?

any questions?

1

Youwr Honoxr.

very upset
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children moving out; righ

he szid to you that he was upset
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crisis line;

abcut
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ot

correct.

And also that he hadn't seen his children;

That's

correct.

Were you aware -- did he tell you that he actually

his children that very day, January 17th?

Did he

2 and
had
tell

seen

0

that? - Did you know that?
I'm trying to remember. I believe that he did tell me he d
see his children that day, vyes.
And you have been a friend of his for sometime?
Approximately eight vears, I beliave.
But you —-- you weren't in a position to see him on & daily
basis?
No. \
ATTORNEY QERGEN: Ihose are all the guestions I
have. ‘
ATTORNEY BUSC'—EZL: None, Ycur Hcnor.
THE COURT: All right. Thank you.
ATTORNEY ELBERT: Your Honcr, may this witness be
excused?

THE COURT: Yes.

-85~

A-2p. 193
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ATTORNEY GERGEN: Ong minute, Ycur Honor.
Honor, I would call Carcl Johnson to the stand.

5. JCIHNSON: Do I stand here?

L,

m
L

E COURT:

s
¥

THE CLERK:

Do you want to raise your right hand?

Do you solemnly swear to tell the truth,

the whole truth and nothing but the truth, so help you God?

Yes, I do.

MS. JOHNSON:

DIRECT EXAMINATION

EY ATTCRNEY GERGEN:
Please state vour nanme.

m Carol Johnson.

O
H

vou the mothex

5
Q.
W]
iy
®

Kristi Mavs?

And you know Dennis Mays?

He's your son-in-law?
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He's very contr Zf he wants te do sometihing, he wants
to do it now. o .

Have you had an cpportunity or ever seen him have an
explosion, very explosive?

The last tim I went over tc the house
that night because I was worried for Kris, um—-

When was this, if you recall?

Oh, it must have been, um, um, I think it was right before she

That'd be December of '047?
Uh-huh.

Okay. What happened?

k4
9}
hY}

well, I came home to & mess.

house is a mess, he says. And I says well,
Kris -is and he hung up on me again. And I
upset with her and he says there was
what he told me when he talkeé.to me
thoug@t, well, I went to WalMart because T
probably be at: came there and

ceming-out with the

she had told me that she had, um, iists of
before he came home, which is wver

have done

The matter,

He says, the whole
don't know whers

knew he was very

thought she'd

ng because she --
things she had te
¥y blzarre when you
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have two small kids to complste 211 this stuff but she had—-
Who made the list? o ..
Dennis did. Dennis had things that he wanted completed before
he got home from work.

ATTORNEY ELBERT: Your Homnor, I'm going =o cbject tc

this. I fail tc sesz how this is relevant to the issue pefore

"THE COURT: T ree. I don't know what the--

\J]
(o]

TORNEY GERGEN: I understand.
THE COURT: —- it's —- several people are involved

in separations, divcecrce cases, family, back and forth but I'm

BY ATTORNEY GERGEN:

Do you have any knowledge c¢f Dennis being either physically cor
emotionally abusive to your dauchter or your grandchildren?

I think to Kris I've seen it, with Kris especially. He -- he

is very controlling to Kris. He would tell -- he couldn't —-
he -— as much as even changing the children, it was Kris,

Kris, Kris. He'd come ovér to our house: Kris, can vou get

(= i e i
change them but then he weuldn't have a diaper in hand: Kris, |
Kris, I need wipes.

Let me-ask you this. From ybur knowledge c¢f their marriage,

7

or the children”

h

who —— who cared
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There is times that Kris had fto take the children with her to
doctors--—

ATTORNEY ELBERT: Obkjection, Ycur Honor. This is
not a custody case.

Honocr, 1is

and because he's been left zlone with the

that there are things that he’s not been able
kids now for scme

for perhaps his mood swings,

BY ATTORNEY ELBERT:

Now, wyou'

Right.

injuries occurred. If the Court doesn't thlnr it's
Wwe can move on.
THE COURT: All right.
\TTORNEY GERGEN: That's all the questions I have.
ATTORNEY ELBERT: Very briefly.
CROSS EXAMINATION
ve testified that Dennis has these mood swings?
ever seen him physically hurt your daughter?
seen him physically hurt his children when he's
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Y ATTORNEY GERGEN:

When he was having these mood swings and the children were

present, was someone slse zlsoc present?

That's right.

ATTORNEY GERGEN: That's all the guestions I have.

ATTORNEY ELBERT: I'm done.

ve any witnesses vou

oy
o]

TEE COURT: Let me —- dec vou
went te call?

ATTORNEY BUSCH-ELIL: No, Judge.

THE COURT: All right. Can I make a suggesticn
here?

ATTORNEY GERGEN: Sure.

THE COURT: With the guardian ad litem's approval,
because she's the bhildren's_attorney, but.couldn't this be

you're going tc have some

[}

done in such a way that i
visitations supervised by somebody?

ATTORNEY GERGEN: We suggested that, Your Honor,

ATTORNEY ELBERT: That's what I was discussing with

]
[6)]
n
W]
]
(0%
b
u
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3
ot

my client when we came back from the rec
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THE COURT: I mean, does it make _sense? It would

3
Q
g
g
<
Q
U
3
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get adjourned, the actuel decision cn this, an

Fope
{

some visitation with supervision and see how that went for

threse or four months. That's what T would think.

solve all your problems.

ATTORNEY GERGEN: That was discussed during the

brezk, Your Honor, and Mr. Mays would have to agree to only

have supervised visits with the children and we would alsoc —~—
we asked him to agree to have a psychological evaluation done

go along with that. I believe

o}

as well. My client's wiling t

that has been z reguest also of the Department of Human
Services.

ATTORNEY ELBERT: I ink my ciient will agres to
have a psychological evaluaticn. However, he needs this

restraining order to be lifted For a couple of reasons. It

o]

could very well affect his employment as a prison guard i
Wavpun-because if he is under a restraining order{ under his
werk directives, he's not al;owed t; work. That's =z
Department of Corrections' ruie.

THE COURT: Let me ask you this, however. If there

4

was an acgreement that you'd have supervised visitation, the
restraining would be lifted then.

ATTORNEY ELBERT: That's what we were reguesting,
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not be there uniess,
have scme problem. Then—-
ATTORNEY GERGEN: Well, Your Hcnor——
THE COURT: --go immediztelyv back in effact i
ATTORNEY GERGEN: And in.what case would these

supervision visits be ordered if this is gone, if this case is

gone?
ATTORNEY BUSCH-ELL: Judge, I woﬁld say that the
supervised visitaticn, there could be & stipulation te that
thei i - I mean, thai would be the case

possibly in their divorce. I

that we would be operazting under.

THE COURT: Sure. It could in that regard but you

wouldn't have te -- you could 1ift the temporary restraining
ocrder in this case but not make it an adjudication in this
case at this point. That's &il I'm saying.

ATTORNEY GERGEN: The case wouldn't have to be
dismissed, though} it could still be just held open. |

ATTORNEY BUSCH—ELL:r But, Judge, then would you, if
we pegded to come back cn the restraining order czse-- You're
hers as z reserve judge. Would you just render a decision
based on everything vou've heard, render a written decision,

gzin with judge --

W)

or would we have to go through zll this

well, whichever judge?
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ATTORNEY BUSCHE-ELI Or something happened, right.

I mean--

THE COURT: You'd have to file another petition, =

¥

presume. I'm just trying to solve the problem sc there's some

it can't be.
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visitation but
I assume the big problem would be finding somebody that'd be
wiliing to supervise it. Would her mother doc it or-—-

ATTCRNEY GERGEN: She's offered to dc it before and
he's refused, Your Honor.

r

MS. JOHNSON: Yes, I did. The last time, he

rafused
THE COURT: Yezh.
MS. JOHNSON: --three days I was going to--
ATTCRNEY ELBERT: BEeczause he doesn't trust her.

~.

ATTORNEY GERGEN: Well, there we go, Your Honor.

I'm trying to solve the issue that might —— offer something

ATTORNEY ELBERT: Your Honor, could I have & faw
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ATTORNEY ELBERT: Your Honor, the proklem my client
is having with this is that he adamantly denies hurting this
child in any way and he doesn't understzand why he should be

under such onerous restrictions having done nothing. These

(D

2is feelings. His feeling is that this is Mrs. Mays' way

q

of gaining full custody ¢f the children, to deprive him of

o
cre

I

lacement with the children, a means cf getiing child support

shared placément and sc

]
o}
=1
S
L S
<)
o
O
0
f
jw
0]
]
[
',._I.
Yo
2
t
]
@]
e
cr
-y
1]
<
jnyg
)
<
0]
03

ATTORNEY ELBERT: I call -- are you done?

ATTORNEY ELBERT: I czll Denrnis Mays.
THE CLERK: Do you solemnly swear to tell the truth,
the whole truth and nothing but the truth, so help you God?

MR. MAYS: I 4

(¢]

DIRECT EXAMINATION

Dennis E. Mays, Junior.

Where do you resids?



s

1=y [#%] [\%)
] K

[¥5}

=
(Xe)

}t

}—
ad
bl

[

>
@]

Y
Ui

[\V]

[O%]

[N

i

N
wl
L @]

B ey T =~ - - >
€re vyour pirzcement Limes?

5
.
=
e
fu
ek
5,

the children up

between 7:30 and 7:45 that morning.

[¥8]

Kristi betwsen 3:15 and 5:30 on that

them up again between eight and 8:15

4K m.

Pid your son, } get injured that
Yes, he did, sirf

How did that happen?

He fell, hit his head on the

He was over by the entertzinment center.

cach side of the entertainment

the left side of the entertaiﬁment

He was pulling himself up witg the
center and was reaching for the block
bag undernszth the entertainment cent

at McDonalid's

entertzinment centar

it happened.

center docr. He

on
Then I returned them to
night and then I picked

that evening.

day?

There's two dcors on

was over bv
docr was open.
entertzinment

in the pliastic

And zfter that hzppened, what did you dc?
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I don't believe so.
What did you do then?

—— I lcooked at him. I conscled him. He quieted down. At

-
AL

1

ti at work.

n

contact Kr

o3

that time I di

And you explained whzt' happened to him?

Yes, I did.

What time of day did this happen?

It happened between 12:15 to one o'clock and I contacted her
betwesn 12:30 and one o’ciock.

Were you angry at the time that that happened?

No, I wasn't, Your Honor -— or sir, Sorry.

Later that day, did the swelling get worse?

It didn't get any worse than it was right aftsr it happened.

It appeared it weas going down .already.
Did you discuss with your wife taking him to the hospital?

xer I didn't feel he need to be

]

When I called Kristi, I told

what she felt and she said

et
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taken to Urgent Care but I did as
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Pricr te returning the children, did ne
o -
nagstexr Bunnv? TIN

-
Yes, I did.

At
And did they sit on the Easter Bunny's lap?

Yes, he did.

And were there photographs taken?

ty

There was two photographs tzken, one for Kristi, one for

nd what kind of moods were the children in when you had them

after this incident?

Now, the zllegaticns or the suspicions ars that you grabbed
the child by the head in some manner?

I guess that was what the zilegations are.

=)

Did vou
And-- Lift your hand up. You have short fingers; don

the heac cf vour

Q.
H
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Do you _think vour hand ccul
chiig?

I do not believe so.
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10X These injuries are that the child

head when he. f€l1l against the entertainment

have injured him

No, I did not.

Why did you do that?

3 I was despondent over the argument that

(]

cause

had.-
dmss

have & joint birthday with her brother and our son at the
hocuse and I said I didn't feel comfortable about that, with us
the way things were between us.

- 11 3 ~ st o + 1 1 :
And you called the crisis hot line because you had no one else

to talk to?
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them?

. Did you hurt them on March 2

No, I did not.

Do you want to continue

basis?
Yes, I do.

Now, you went through a

agreed to an, I believe it
order; is that.correct?
Yes, I did. Beczuse that's

You didn't want to do thatz,

No, I did not.

But your purpose -- you were intentionally willing to let

Social Services fully investigate this

s that right?

e
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I was.
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And'they

Yes. As far as I know, they
i far

And nothing was filed as .

what

thoug

ully investigate i
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centacted Children's Hospital of Milwaukee o try and get
somebody tc do something mere. 7Ts that right?
As far as I know, yeah. I wasn't involved.

What do you feel is going on here?

I feel that she's trying to get the kids where I can't see

you've had emotional problems in the

¢t
iy
fu
ct

Do you acknowledge
Yy .

Yes, I do.

Do you acknowledge that you've been diagneosed as depressive?
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VThe:e was iestimony that you commented zbcut a man in Mon
who killed his'child and himself. Did you mzke a comment
about that? |
Ygs, I did.

Whaﬁ did ycu say?

I staFed to Kristi I was -- I asked if she read the articie

about the man from Montello whe —- he killed his 16-month-old

2
th

and himself after being filed with diveorce papers beczause we

had moved from the Wisconsin Delis-Portage arez last August
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front page of the newspaper tﬁat day. s
ATTORNEY GERGEN: " Could vou

can't really hear him, Your Honor.
ATTORNEY ELBERT:

microphcne does.

MR. MAYS: I nad let her know that --— um,
lived in that area. I informed her if she had heard
It was in that day's paper, front pags of that paper

January 3rd.
BY ATTORNEY ELBERT:

And by bringing up that incident, were
tc her that that's scmething you might

not.

No, I was

What was your purpose?

Just To see if she had heard azbout it.
visible article on the Zront page. I
have heard about it.

Did you tell her that or-- Strike tha
three-year-old éoﬁ that everybody was

No, I did nect. Ne, I ‘ k
Did you tell your wife that you were g

the cemetery?

No, I did nct.  And she statss on that
tnat day. She did not go t£o work on F
com ! & Ehd el i e

Son s Thilirda iz &_nca§’.

you trying tc

de?

t. Did you te

going to die?

oing tc spend

that she was

ebruary 8th.

The chair doesn't move but the

-
ct

1l your

at work
It was our
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Have you ever harmed your wife in anv way physically?
Nc, I have not.

You argue with her, of course?

Nc, I have not.
Kick her?

No, I have not.

No, I have not.
Pushed thém?
Nc, I have not,
Grazbbed them?
In what way do you mean that?
Let me be more spécific._ Grab them by the head?
No, T have not.
ATTORNEY ELBERT: That's 211 I have.
THE COURT: B1]l right. Cross-examine.

CRCSS EXAMINATION

P

wave fairlv severe mcod
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SW1lngs and you get pretiy upssat ts that a2 fair statemen
- o 3 o
i mean, 1T aspends on the situation. .

Have you —— your wife testified that you taiked to her several
times within the last few months about getting emergency
detained by the authorities, by Dr. Haight. Did you do -- did
you talk to her about that? -

Not with Dr. Haight.

=

Well, did you talk to her about getting emergency detained by
somebody?
M:iddle cf December I was feeling pretty low bscause she had

o
=

2nd you f2lt vou needed to be emergency detained in the middl

I thought maybe I did. But my therapist at that time didn't
feel it was necessary.

And why did you feéel that you needed to be emergency detzined
in fhe'middle of December?

was feeling pretty depressed because I hadn't seen the kids

]

left on the 13th of December whils I
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was at werk.
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Neo, I don't.

Okay. ©Dc you remember telling her -- do you recall telling
her that you had made your final good-byes to the children and
yoﬁ weren't cecming home?

I didn't say it like that.

Bow did you'say it?

I told her I said good-bye to the boys. I was not coming home

'J
I
g
()]

You received a fuel bill in the mail that was high and vou
were very angry and so vou did what
I let her know I wasn't coming home that night.

So yod-said vour good—Byes Lo the children?

I said good-bye td both boyslbecause I was not coming hbme

that night.

Ckay. And vou testified when ycur attorney askad you why you

called the crisis line on January 17th that it had something
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Because we had argued about that and sha had told ms when

told her about the birthday party I didn't feel comfortable

=]
o

about that, she stated to that doesn't sound like 2 man who
wants to be back with his family and I get angry about that
and we argued about it.

So why did you call the crisis line?
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Because T have no one else

And very depressed?

0]
5
Q
[
}—J
e
]
ct

I wouldn't say depressed. I was angry because sh
talk to me about it.

About a birthday party?

She tells me thét-I didn't seem like-a man that wants to get
back with his family,.yes.

Is it fair to say that you get pretty upset about somewhat

issues?
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Fuel bill, me telling her I'm not coming home that night
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Because 0of the way I was feeling. She wasn't ¢

Yes, I have, since the middle of December.

And, before that, were you taking it every day?

I did take it époradically. If I'd feel gocd, I'd take myself
oIf the medicine.

You would tzke yourself off the medicaticn?

Yes, I would.

The doctor didn't tell to vou stop taking the medicine?

Nc.

You made that decision yoursel

Yes, I did.

=
]
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ou on your medication on March 28th?

But if you feel, you know, gocd in the future, you may take

")

s that right
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And did vou hang up on her?

How many times did vyou
you needed to be emergency detained?
Just that once in Decsmber.
Just one time in December?

Yeah.

tell your wife that you were thinking

Didn't you indicate to her on two different occasions that

[ [

wanted her mother or her brother to drive

thought you were going to be admitted

That was the end of or middle of December,

week of December 13th.

December 17th, that Friday, and I do. admit
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I've not -~ I have

Ckay. I want to pocint out -- would you lock at the pictur

That would have been like the —-

1 all the photos:

you because you
that end of the
that.

e

vou
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Okay. Do vou see the two marks on his Head?
Yes, I do.
Okay. Is that where the swelling had previously been?

to be.

3 is & similar

And deo you zgzin

'.__I
1]
fu
6}
'
ct

av

sees

therz. I only see.

~

Okavy.
entertéinment center that vou thin
bruises?

He did hit the

Anc that might for one bruilse.

g mark.
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It was a pr
£

How long?

~108-

A-Rp. 217
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Were there any particular prot=u
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mark being on his forehead, though, when I drep him off on
Monday, the 28h, at the day care.

The little scratch?

And the marks on the knees and the feet, do vou know--
oy - . . - ;
I don't reczll those being there when T dropped him off at on

March 28th.
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ATTORNEY BUSCH-ET,
questicns.

MR. MAYS: Al right.

ATTORNEY ELBERT: Nothing elsé.

THE COGRT: Okay. Thank you. Next witness.

ATTORNEY_ELBER.: I'm done.

Tt R - i gh < :
THE COURT: All right. Do you have any witnesses?

ATTORNEY BUSCH-ELL: No.
THE COURT: Let me ask vou this. You szid thers

were twgo photos’ taken at some mzll?

ATTORNEY ELBERT Yes.

THE COURT: And do you have those photcs?
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z’ THE COURT: And when were they taken?

3 MR. MAYS Between five and 5:15 on March 5th.

4 ATTORNEY ELBERT: About four hours afier this injury
5 cccurred.

& THE COURT: But you don't have the photos here?

7 MR. MAYS: ©No. I did not bring mine, Your Honor.

8 THE COURT: Thank you. Anything else?

] ATTORNEY GERGEN: Nc, Your Honor.

10 , THE COURT: Anything else?

11 ATTORNEY BUSCH-ELL: No.

12 THE COURT: All right.

i3 ATTORNEY BUSCH-ELL I don't have any questions.
14 ATTORNEY GERGEN Would you like some closing

15 remarks?
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ATTORNEY GERGEN: Well, Your Honor, Dr. Greenbaum's

i7

18 testimony, I think, is the most compelling, besides the

19 testiﬁony of Dr. Haight and Mr. Mays. Dr. Greenbaum looked at
20 the injuries and the fééorté gf Dr. Shay, which unfortunately
21 we don't have, and Dr. Hennes and concluded, with her

22 eéxpertlise, that these are likely not accidental injuries that
Z23 would occur to a pre-cruiser child and that the likely

24 explanation is physical zbuse.

25 The other extremely compelling testimony, Your
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Zonor, is Dr. Haight stating -- and this was in answer o your
Juestion, um, what is the Iikelihood of Mr. Mays being a
danger to himself if he goes off of his medication

THE COURT I think the question was to himself and

ATTORNEY GERGEN: And to others. And Dr. Haight

, that will increase the likelihood c¢f him being a

(]
n

said, vy

danger to himself and to others. And Mr. Mazys gets on the

fu

stand

Al

arty, he was sc upset about that that he called the crisis

el

center. And he was so upset about a Ffuel bill that he made
some good-byes to his children and wasn't coming home that

ight. And he said that he has taken himself cff his

medication in the past because h g
the doctor told him that it was okay. But he tock himself cff

his medication in the past and, when asked if he would do sc

can't answer that. So he may very

~

in the future, he said

well -tzke himself off his medication in the future and

Dr. Haight thinks that that's.an increase in a chance of him

being dangerous to himself and to others.
The Court has heard testimeny of Dr. Greenbaum. T

Court can lcok at the pictures. The Court

m

nd tells you that because he was upset about a birthday
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reasonable grounds to beileVé that Mr. Hayes has been
physicaliy abusive to his.children, or may Jbe physically
abusive to his children in the future. And T believe that's
the finding the Court must reach in order toc protact these
coildren. Thank vou.

THE COURT: Okay. Mr. Elbert.

ATTORNEY ELBERT: Your Honor, I don':t believe it
would be appropriate to issue a child zbuse restraining order
on the facts of this case. Number one, both the child's
grandmother and the mother has testified that this man has
never physically abﬁsed either one of these children.

Now, on March 25th my client explained how this
child incurred an injury to his head. He immediately called

his wife, told her what happened, discussed that, whether or

n

not they should go to a hospital. It was determined it wa n't

necessary.
The very same evening, or afternoon, he takes the

child to the Easter Bunny to have abphotograph taken. Now, if

he had just abused his child, would he have memorialized that

with -photograph of the children sitting on the.lap cof the

s}

Easter Bunny? It doesn't make any sense. He gave a picture
of the child to his wife. Would he do that if he had just
physicaily abused his child? It doesn't make any sense. She

doesn't even -- she didn't bring her photograph here today to

~112-

A-Ap. 221
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Then she has the child for three days. On Monday,
the third day, she notices that there are individual bruises

and not one long bruise so she immediately suspects they're

tt

inger marks. She goes to the police station where her
brother works. They—-— _And this custody case is going on.
The divorce is filed. The matters in the trenches, so to
speak. They tell her take the child down to the hqspital and
have the child examined.

The child's examined by Dr. Hennes who has been an
emergency room practitioner for 25 years. He's a professor.
And he ilooks at the bruises. He sees two. He rules out
abuse, says the probability of this being an abuse-caused
injury is very minimal. He rules it out. That's a doctor who
saw this child on March 28th.

The case then goes to Sccial Services. They
investigagé it. They do nothing. They don't file a Chips.

Now mom takes it on her own. Not having gotten any
satisfaction from anybody else, she calls Dr. Greenbaum at the
UW Hospital and gets a report where Dr. Greenbaum says, well,
this may be abuse, it'é éuspiéious. But she doesn't know.

And so now, I think, it's highly inappropriate for a
court to issue a restraining order prohibiting him from seeing
his children for basically two years based upon, well, maybe,

it's susgicious. That's what Greenbzum says. Dr. Hennes

says, no, very low probability that this is an abusive
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My client reported it, took the kids to the Faster

4

Bunny, and his wife doesn't do anything

Hh

or three days. And,
by all the testimony, it's a minor injury. The child's
behavicr wasn't éhanged at all. There was no head injury;
nothing showed up on the x~réys.

And the other thing that occurred to me, I wanted
you to look at my client's handé, that he may not -- probably
wouldn't be able to reach his hand around the child's head.
And, if he did, there's no injury to the neck. You know, the
child wasn't complaining about that. Nobody even mentioned
that, 2 neck injury which-- I don't think this child was
injured by somebody grabbing his head. I just don't. There's

no-- The only thing there is, is there!

Ll

-
“

0]

a ccuple marks tha

may be suspicious but that's z2ll thev are.

<

And the remedy that these people are seeking with
this restraining order far outweighs any injﬁry this child
incurred and the only evidence of occurrence is my client's
testimony as to how this_happened, which was repocrted
immediately to the motﬂér. Tgé£e is no othei evidence of

as to make

jo

ot

a

causaticn. And I think this Court's -- this Cour

ruling that it is probable that my client caused this injury

W)
o

by grabbing the child's head and thers is nothing but
speculation in regard to that.

And the rest of the stuff is superfluous, regarding

A-Ap. 223
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from his current psychologist who has seen him 13 times sinca
January, says he's not a threat to anvbody.

THE COURT: That's not exactly true but go ahead.
ATTORNEY ELBERT: At this time he's on his
medication. And I alsd find it curious that in January —-- on

January 18th he would tell the pclice officer who came to

evaluate him after a crisis call that he would do nothing to

" jeopardize his ability to see his children. That does not

suggest that a month and a half later he's going ;o be abusing
his child. It leads to the opposite conclusionl That's all T
have, Your Honor. (Reporter changing paper.)

Your Honor, I think that the most appropriate way

that this matter should be resolved, or further investigated,

o

would be through a Chips evaluation. TIf there's been one
already, I don't know. You know, this matter isn't closed
yet. But I think a restrazining order of this nature is highly

inappropriate under these circumstances.

=

I

HE COURT: Guardizn ad litem.

ATTORNEY BUSCH-ELL: Well, Your Honor, I tend o

agree with Attorney Elibert that a Chips evaluation would be

more appropriate.

Given that, I'm concerned if these incidents, or
this incident, happened the way the mother believes, that

while an injuncticn would -- wculd grant the protection to the
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children, there's no services being provided

would do. : - ..

s
ot
Q

n the other hand, based on the testimcny of
Dr. Greenbaum, and locking at - the pictures and reviewing Miss
Mays' original petiticn and her concerns regarding Mr. Mays'
mental stability, what I think are her credible statements,
that he has made threats to hur+t himself?, I think there's
reason to believe that he either will hurt the children or he
has hurt the child in the past.

S0 I -- although it -- it's certainly not my choice
if I could chocse what would happen, but I think Miss Mays has
met the burden and that the Court should grant the injunction.

THE COURT: All right. I think, as vou all know,
the Chips petitions are much different. That's a child in
need of protective services. And here we have one perent that

can provide those services; there'd be no need for a Chips

proceeding against her. I'm not sure that there's been in a

divorce proceeding that we've ever had a Chips petition in

that regard. Just very seldom.
One of the problems you have here, I think, is that

we go through "he said/she said". BRut I'm very concerned

. about the fact that a psychologist will say, when I asked him

the question that if he would not take his medication, that,

yes, it could be -- could result in a -- a problem for the

‘children.



o

1N

~1

[
(@]

-t
b

wn

Jor

et
@)

17

or
CL

proceadings

]
)
8]
1
U
ot
()]
y
w
’_.\

Now, one of the-—- I

t

mental commitments, you realize that the most prominent and

probablj.the most common problem we have is that the patients
don’t take their medication and they don't do it because: I
don't need to take them, I get headaches, or I get fat. I'wve

S to why people don't want to take

{1

heard a thousand arguments
their medicaticn. If they're on the medication, it seems to
keep them very, very calm and less likely to do this.

I'm concerned about the fact that children come home
with some bruises. I also realize that it occurred on the

25th. Bruising takes more time. Except for older people. I

can verify to that You get a bruise; it occurs almost.
instantly. But with younger children, the bruises may not

=

€ of proceeding, if
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s abused, it's statu Thzt this Court is not

ct
O
o
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saying that -- that visitation can not take place. I think
that's a matter for the family court commissioner or the
family court judge to do. Any visitation that I set up on
this injunction is subiect fdﬁmodification.

But I zm ccncerned about the fact that we have a

ll-month~-old child who ends up with some bruises; that they're

-~ they're really not ccnsistent with hitting vour head
against something. They're —- it's an unusual marking. And

that's seort of scary. 1I've gdt grandchildren myself, quite z
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—=- I think thet, well, I'm-

I agree with the guardian ad litem in this case: It's
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But I think my responsibility is to protect the

b.

0

[Wi?

children. I -- I guess I'm alsoc concerned about his

juy

It's a -- it's a concern. But have you given consideration to

that?

ATTORNEY GERGEN:._You: Honor, we have. We've made
cffers. They've been rejected. We are left with this. And
we want to protect the children too and>this is the only way
to do it at this time.

THE COURT: All right. Well, have you given any

mere thought—-

ATTORNEY ELBERT: I haven't heard any oifsrs other

than 4it's cur way or no way".

ATTORNEY GERGEN: That's not true at all. You
reje;tsd it ahd said your client wanted to proceed. So we
proceeded and here we are. Your Honor, at this peint in time,
Qe're asking the Court fo iséﬁe the restraining order.

THE COURT: All right. Well, let me ask ycu this.

If I gave you five minutes, could you try to werk out a2 final
stipulation? And -- and that's all. Five minutes, that's it
I have another matter at 12:30. I'm going tc adjourn this

matter for five minutes, maybe ten minutes, and give you a
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chance. If you can't, I'm going o render a decision from the

bench. L T

4

(After a prief recess, the following proceedings

Q9

occurred:)
THE COURT: I'm going to issue the injunction. I
think that the Court has heard from the parties, the

witnesses, and the guardian ad litem's recommendation. The

Ko, _
child is y birth date is Apxril 14th, 2004; he's just

.11 months old.

Based upon the hearing, the Court finds there are
reasonable grounds to believe that the respondent has engaged
in, or threatened tc engage in, abuse to the child. That
abuse can mean mentally as well as physicaliy and I'm afraid,

under the circumstances, we might have both.

Again, my decision is not going to affect the family
court or whatever agreement may be made or crdered by the
court in the family court proceeding except I'm going to order
that any visitation in this matter be held under -- with some
supervisicn.

And I want Mz. Maysstblgive his attorney a list of
people who he would agrze with. They can look at it

themselves. If they den't agree with it, they can argue it

eut. I think it's impcrtant that we do this. These chi

21}
H

-120-
A-Ap. 228
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evidence. I see no reason why he would call his wife and ask
her if -- have you heard about the fellow in Montello that

killed his child and himself. There's no reason to bring that

up. It may be of interest in an -- in the newspaper but not

rf

te call her and ask her about it. The doctor, his own
psychologist, indicated that he was suicidal at one time.

hat he also testified that if he refused to take his

|

medication he could be -- could cause danger to himself or to
others. That's pretty important.

As I indicated kefore, I don't know what your
visitétion has been at this time. What is it right now?

MR. MAYS: I haven't had anything in the past two
weeks, Your Honor.

THE COURT: No, no. What's the agreed upon
visitation?

ATTORNEY GERGEN: It wasn't agreed upon. It was
ordered temporarily by the Family Court Commissioner without
hearing-any evidence or testimony whatsoever and it was daily
contact. -

THE COURT: Well, daily contact by physical

_ Presence?

ATTORNEY GERGEN: Yes.

THE COURT: Well--
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ATTORNEY GERGEN: You
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childrer and we're hoping that the Court will issue it for

both children. Whatever is in canger toc one is in danger to

THE COURT: I agree. T *think we have to do it under
both children.

ATTORNEY GERGEN: Your Honor, I can suggest that the
guardian ad litem try to work out Some supervised placement
with Mr. Mays and his children. I think the Court can provide
" for that even in this injunction.

THE COURT: All right. Let's do it that way. Would
you mind doing that, work out some scort of a time pericd?

ATTORNEY BUSCH-ELL: Well, I can tell the Court tha

after today, I'm no longer on these restraining orders and I'm

THE COURT: Okay.

ATTORNEY BUSCH-ELL: --we've been told in terms of
our appointment. I'm not appeinted by the family ccurt at
this pcint. Perhaps I will be. I don't know.

THE COURT: fhére ﬁight be in the family court case.

ATTORNEY GERGEN: We could stipulate that she be

appointed forthwith in the family court case.
PP

ATTORNEY BUSCH-ELL: That's fine.

-3
o)

THE CCURT: Is that agreeable, M

ATTORNEY ELBERT: I don't: care.



.3

W N

JTEN

[0}

~JI

(Xej

10

N
N)

[\
)

N
>

=

'THE COURT: Okay. I think that would be a good way
to do it so we've got some -continuity. Now, I'm not sure an
everyday -- has it beén on an everyday basis?

ATTORNEY GERGEN: From 7:30 in the morning until one
¢'clock in the afterncon most days during the week, ves.

THE COURT: Who takes care of the childreq if she's
working at 7:307?

MR. MAYS: I was.

-~

ATTORNEY GERGEN: He was. And there is also a
sitter available, Your Honor.

THE COURT: And who will take care of them now?

ATTORNEY GERGEN: Kids Care. Their sitter is Beaver
Dam Community Hospital Kids Care. TIt's & day care.

THE COURT: AXl right. The next* guestion I want to

ask is about firearms. Do you have any firearms-?
MR. MAYS: I don't own any firearms, Your Honor.
THE COURT: Ckay, that's fine. Do you agres—-—
ATTORNEY BUSCH-ELL: Yes.
THE COURT: --we don't need the firearm.
MR. MAYS: Weii, i-;ork at the Waupun Correctional

Institution.

) THE COURT: And you can't have firearms; is that
ight?

ATTORNEY ELBERT: No. If he doesn't have the
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ability to carry firearms, then he is unemployaﬁle the
THE COURT: They don't -- they don't have fi
in the priscn.
MR. MAYS: Per Executive Directive 42 by my

ATTORNEY GERGEN: We would have no objection

work

THE COURT: They don't object. He doesn't have any

fireafms. You don't--

MR. MAYS: Per Executive Directive 42 of my work
rules, if I havé a restraining order against me, I can't work.

ATTORNEY ELBERT: Here. (Handing the Court papers.)

THE COURT: I never heard of that.

ATTCRNEY GERGEN: I haven't either, Your Hconor.

ATTORNEY ELBERT: This one right hers. I think it
says firearm restrictions.

ATTORNEY GERGEN: Do you have the form?

THE COURT: We don't have -- there is no -- I'm not
issuing an injunction with firearms. He doesn't have any
firearms.

MR. MAYS: My work;;

) ATTORNEY ELBERT: He's not gecing to issue a
restriction regarding firearms. In other words;‘you can
possess firearms.

THE COURT: It's my understanding, at least from my
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»ATTORNEY ELBERT: The cnly time they issue them is
if there's a riot.

THE COURT: Yeah. I don't think -- I'm -- I'm not
issuing any restraining order on the firearms. You deon't have

any. We're talking about personal firearms.

ATTORNEY ELBERT: This says—-

THE COURT: There is no restrainiﬁg order on that.
Anything else?

ATTORNEY GERGEN: Your Honor, the clerk will -- the
clerk, this is her first time doing this so she's gecing to

inue tec fill this out and she would just ask that you

Q
Q
ct

n

check the boxes that you ruled.

THEE COURT: I will. 2And we'll have ~- the bailif

=y

will give a copy to the respondent. ALl right. Now, how long
do you want this restraining order for?

ATTORNEY GERGEN: Well, we'd like it for the maximum
amount.of tTime.

THE COURT: Doesn't the statute require that I do

that?

ATTORNEY GERGEN: Yes, I believe it does.

ATTORNEY ELBERT: Statute requires that vou issue it
for whatever they want.

)

TTORNEY GERGEN: Unless it's by stipulaticn. TWe

~
3
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ess than that time but I think--

9
s
&t
Q.
(¢]
'—l
rt



W [N}

0,

[¢e]

- = [ et
w) N — )

[
12N

[\ N
W a8}

[\
s

ATTORNEY ELBERT: That's right.

ATTORNEY ELBERT: That's one area where you can't
even exercise your discretion.

THE COURT: Yeah, okay.’

ATTORNEY GERGEN: I believe it's four years, Your
Honor, but whatever the maximum amount of time is under the
statute.

THE COQURT: Four or two? I can't remember.

ATTORNEY ELRERT: I'm not sure. I know harassment

are two, domestic abuse are four. I'm not sure about child

abuse.

THE COURT: That's what this is. Okay. I think
domestic and child abuse are the same.

ATTORNEY GERGEN: Right. I believe so, Your Honor.
Can_I look at that first?

THE COURT: Show it to Mr. Elbert, too.

ATTORNEY ELBERT: Your Honecr, this restraining

crder, I take it, 'is subject to any changes or any orders that

the family court might issue regarding placement; is that

right?

THE COURT: I think that the family court-- I can

issue an order but my guess is that the family court is going

to tazke precedence.

ATTORNEY GERGEN: I don't believe sc, Your Honor.
-126~
A-Rp. 234 -
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believe this takes precedence but I could be wrong.

THE COURT: Yeah. - -That's fine. _.

ATTORNEY ELBERT: Well, then because what you're
£

saying is that he's going to have supervised visitation for

four years? Is that what you're saying? Is that what you're
saying?
ATTORNEY GERGEN: I don't know if that's what I'm

saying. I'm saying we have this injunction. We'll have to

see where it takes us.
ATTORNEY ELBERT: What do you want me to do with it?

ATTORNEY GERGEN: I was told to have you look at it,

that's all.

ATTORNEY ELBERT: I don't even want to ses it.

ATTORNEY GERGEN: 2All right, fine. Here you geo,
Judge. You have to check the appropriate boxes and fill in
the date.

THE COURT: Again, my understanding is that any
visitation is going to be under supervision so we're not
blecking Mr. Mays from any visitation. What we're saying is
it's got to be superviséd aﬁaﬂthat's at least until the people
supervising it are saying it doesn't have to be supervised any

more. I don't know if the guardian ad litem does that, but my

job 1s to protect the children. That's what I'm trying to do.

All) right. What day is it today? The 8th?
It's April 8th, Your Honor.

ATTORNEY GERGEN: Yes.
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ATTORNEY BUSCH-ELL:

THE COURT: Okay.

ATTORNEY BUSCH-ELL:

ended then?

THE COURT: Is what?

ATTORNEY BUSCH-ELL:

THE COURT: Yes.

ATTCRNEY BUSCH-ELL:

~128~

A-Ap.

236

Thank you.
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Is the hearing ended?

and have

Your Honor, 1is the hearing
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You are hereby notified that the Court has entered the following opinion and order:

2005AP1034 Kristie L.M., J.K.M. and J.M. v. Dennis E.M.

Before Dykman, Vergeront and Deininger, JJ.

Dennis E.M. appeals from a child abuse injunction regarding two of his children. Based

upon our review of the briefs and record, we conclude at conference that this case is appropriate
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for summary disposition. See WIS. STAT. RULE 806.21 (2003-04)." We affirm as to one child,

but reverse as to the second.

The petition for the injunction was filed by Kristie L.M., as the mother of J.K.M. and
J.M., who were approximately ages one and three at the time. The petition, using a preprinted
checkbox form, alleged that Dennis had engaged in, or may engage in: (1) physical injury
inflicted on the child by other than accidental means; and (2) emotional damage to the child as
defined in WIs. SfAT. § 48.02(1)(gm). A typed narrative with the petition alleged, among other
things, that J.K.M. had returned home from Dennis’s residence with bruises on his head that

were consistent with fingerprints.

After an evidentiary hearing, the court granted the injunction’as to both children. The
court found that there were reasonable grounds to believe Dennis had engaged in, or threatened
to engage in, abuse to the children. The mjunction requires him to avoid the children’s residence

and to avoid contacting the children without Kristie’s consent and court approval. Dennis

appeals.

Thé mjunction was issued under WisS. STAT. § 813.122(5)(a)3. That statute permits a
court to is;sue an injunction if, after a hearing, the court finds reasonable grounds to believe that
the respondent has engaged in, or based upon prior conduct of the child victim and the
respondent, the respondent, may engage in abuse of the child victim. Section 813.122(5)(a)3.

“Abuse” includes a threat to engage in any conduct that meets the definition of “abuse.”

! All references to-the Wisconsin Statutes are to the 2003-04 version unless otherwise noted.

2
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Section 813.122(1)(a). For all of these provisions, the term “abuse” has the meaning given in

WIS. STAT. § 48.02(1)(a) and (1)(b) through (1)(gm). Section 813.122(1)(a).

Dennis first argues that the evidence is insufficient to support a finding that he engaged in
ch11d abuse in the form of phys1ca1 injury. The definition of “abuse” includes “physical injury
inflicted on a child by other than accidental means.” WIS, STAT. § 48.02(1)(a). The term
“physical injury” “includes but is not limited to Iaéerations, fractures, burns, internal injuries,
severe or frequent bruising or great bodily harm, as defined in s.939.22(14).”
Section 48.02(14g). The only evidence at the hearing of physical injury concemned the bruises to

J.K.M. as alleged in the petltlon

Dennis argues that the court erred by finding that the bruises W_ere not the result of an
accident, as Dennis had claimed fhey were. Kristie argues that the court’s finding was supported
by the testimony of a medical doctor who opined, based on the medical records, that the injuries,
“without any explanation,” were “a suspicious thing for an inflicted trauma or physical abuse,”
and that the pattern of bruising might suggest finger or knuckle marks. The doctor also testified |
that the pattern of bruising was not consistent wiih Dennis’s explanation that JX.M. fell and hit
his head on an entertainment center. We conclude there was sufficient evidence for the court to

conclude that there were reasonable grounds to believe the bruises were not accidental.

Dennis next argues that the level of bruising in this case did not satisfy the definition of
“physical injury” stated above. The only evidence of injury to JK.M. was the bruises on his
head, and Dennis argues that thdse bruises do not meet the statutory definition of “severe”
bruising. We conclude that the definition includes the type of bruises here. The statutory

definition states that it includes, but is not limited to, the specific injuries listed. We conclude
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that the legislature intended to include conduct that causes bruises of this type to the head of an

eleven-month-old child.

Dennis argues that even if the factual basis was established, the court emroneously
exercised its discretion in grénting the injunction. He argues that the court had a misconception
about the effect that an abuse injunction would have in the parties’ pending divorce case in

family court. Specifically, the court said that its decision was not going to affect the family court
orders,'But in actuality, Dennis argues, the abuse injunction creates a rebuttable presumption that
the parties will not be able to cooperate in the future decision making required for joint legal
custody, see WIS. STAT. § 767.24(2)(b)2.§., and the family court deferred to the injunction in this
case. However, Dennis does not cite to any information in the current record about what the
family court did. Nor has he offered any authority for the proposition that a trial court error

about the effect of the injunction is grounds for reversal.

Based on the above analysis, we affirm the injunction as to J.K.M., based on the court’s
finding of abuse in the form of physical injury. However, J.K.M.’s brother,‘I .M., 1s also covered
by the injunction. Neither the circuit court nor the parties have cited any statute providing that a
finding of abuse as tov one child creates automatic grounds, by operation of law; for an injunction
covering the child’s siblings. The injunction statute is written in a way that .appears to call for a
specific finding as to “the child victim” for a child covered by an injunction. See, e.g., WIs.
STAT. § 813.122(1)(c), (5)(=)3., and (6). Accordingly,: we analyze the.'mjunction separately as to

J.M.

4
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As discussed above, the injunction'statute authorizes an injunction when the court finds
reasonable grounds to believe the respondent has committed abuse by causing physical injury.-

In this case there was no allegation or evidence that J.M. suffered a physical injury.

The definition of “abuse” alsp includes “emotional damage.” Kiristie’s petition for the
injunction alleged this ground. The circuit court may have found abuse on this ground when it
stated that “abuse can mean mgﬁtally as well as physically and I'm afraid, under the
circumstances, we might have both.” Tile court appears to have been referring to comments that
Dennis was asserted to have made about a recent news item about a man who killed his chﬂd and
himself, and another comment to the effect that the family members were all going to die. On
appeal, Dennis argues that the court erred by finding emotional damage. Kristie’s brief asserts
that this issue is “irrelevant,” and she does not attempt to.argue that there is support for such a

finding.

The statute creating this ground provides that “abuse” includes: “Emotional damage for
which the child’s parent, guardian or legal custodian has neglected, refused or been unable for
reasons other than poverty to obtain the necessary treatment or to take steps to ameliorate the
$ymptoms.” WIS. STAT. § 48.02(1)(gm). The term “emotional damage” has the following

definition:

“Emotional damage” means harm to a child’s psychological or
intellectual functioning. “Emotional damage” shall be evidenced
by one or more of the following characteristics exhibited to a
severe degree: anxiety; depression; withdrawal; outward
aggressive behavior; or a substantial and observable change in
behavior, emotional response or cognition that is not within the
normal range for the child’s age and stage of development.

Section 48.02(57).
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In the past, the statutory definition of “emotional ciamage” included the question of
whether the parent “caused the damage.” See M.Q. v. Z.Q., 152 Wis. 2d 701, 704, 449 N.W.2d ~
75 (Ct. App. 1989). However, in thevcurrent statute the question of who or what caused the
emotional damage is absent. The conduct that is defined as abuse is the parent’s neglect, refusal,

or inability to take the steps necessary for treatment or amelioration of emotional damage.

There is no evidence in this case that J.M. suffered emotional damage. There is no
evidence that he exhibited any of the listed symptoms to a severe degree. Even if there was
evidence of emotional damage, there is no evidence that Dennis neglected, refused, or was
unable to take the steps necéssary for treatment or amelioration of emotionél damage. Therefore,
there 1s no basis to ﬁndl reasonable grounds to believe that Dennis has committed abuse of J.M.

in this manner.

As noted above, the definition of “abuse” includes a threat to engage in any conduct that
meets the statutory definition of abuse. Wis. STAT. § 813.122(1)(a). The circuit court’s oral
| findings and written order state that there are reasénable grounds to believe Dennis threatened to
commit abuse. The court was apparently referring to the comments asserted to have been made
by Dennis that we described above. We conclude that these. comments by themselves, although
disturbing do not rise to a level that can reasonably be considered the making of a threat. They

are simply too vague and unspecific.

Finally, the statute authorizes an injunction when there are reasonable grounds to believe,
based upon prior conduct of the child victim and the respondent, that the respondent may engage
in abuse of the child victim. Wis. STAT. § 813.122(5)(a)3. The circuit court made no oral

finding that Dennis may .enga_ge in abuse. The preprinted form used by the court did not include
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this ground. In the absence of such a finding, this ground cannot be a basis to support the

Injunction as to J.M.

In summary, we conclude that there were reasonable grounds to conclude that Dennis had
abused J.K.M. by causing physical injury, and therefore we affirm the injunction as to that child.
However, we conclude that there is no basis in the record that supports an injunction as to J.M.,

and therefore we reverse the injunction as to that child.

IT IS ORDERED that the order appealed from is summarily affirmed under Wis. STAT.

RULE 809.21 as to J.K:M., and summarily reversed as to J.M.

DYKMAN, J. (dissenting). The majority reasons that the statutory phrase “severé or
frequent bruising” found in Wis. STAT. § 48.02(14g) really means “bruising which does not have
to be severe.” The ﬁajority offers no explanation for this unusual statutory interpretation other
than to write: “The statutory definition states that it includes, but is not limited to, the specific
mjuries listed.” Majority at 3. The majority refers to § 48.02(14g): ““Physical injury’ includes
but is not limited to lacerations, fractured bones, bums, internal injuries, severe or frequent

bruising or great bodily harm, as defined in s. 939.22(14).”

It 1s apparent from reading the statute that the legislature did not intend any kind of injury
as the basis for a child-abuse injunction. Had the legislature intended the result the majority

achieves, it would have omitted the word “severe” as modifying the word “bruising.” Thus, the
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majority’s excision of the word “severe” from the statute substitutes the majority’s policy

decision for that of the legislature.

This is more than a musing about statutory interpretation. Real people are involved, both
parents and children. Children are injured all the time. Kids, playtime, bruises and scrapes are
part of an inevitable mix. Most of the time a bandage and a kiss takes care of the mjury.

- Turning ordinary bruises into child abuse >is not protective for children and sérves as an in

terrorum accusation for parents.

There is a dark'sidé to this. If a parent-is found to have abused a chﬂd, the presumption
of joint legal custody found in Wis. STAT. §767.24(2)(am) does not apply. Instead, a child abuse
injunction creates a rebuttable presumption that joint legal custody is not in the best interest of
the child. Section 767.24(2)(b)2.c. Family law practitioners are well aware of this statute. They
and tﬁal_ judgcs are nof feticent about discussing their beliefs that some child abuse injunctions
and domesﬁc abuse injunctions are brought on questionable evidence as precursors to divorce

actions, for the sole purpose of insuring a favorable legal custody judgment.

Unfortunately, the trial court was unaware of Wis. STAT. § 767.24(2)(am) and the danger
of improvident child abuse injunctions because it mistakenly told the parties that its decision

would not affect family court orders.

Kristie L.M. argues that public policy favors issuing child abuse injunctibns. While that
is one. side of the equation, the language of the statute pertains to serious injuries, such as
lacerations, fractured bones, burns, internal Injuries or gréat bodily harm. The rule of ejusdem
generis and common’lsense tells us that serious injuries like thosé mentioned, and serious
bl;uising are the injuries that the legislature was interested in preventing. Injuries of a minor

8
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nature were specifically not included in the statute. Thus, the statute, as the legislature intended
it, protected parents from questionable assertions of child abuse while protecting children from

serious harm.

We review a trial court’s findings of fact deferenti‘ally, under the clearly erroneous
standard. But we review whether reasonable grounds exist to issue a child abﬁse injunction de
novo. In re H.Q., 152.Wis. 2d 701, 708, 449 N.W.2d 75 (Ct. App. 1989). Unfortunately, the
trial court did not find any facts. The trial court was concerned that the children came home with
bruises. It was also concemed with the unusual markings on J.K.M’s head and that the markings
were not c_:onsis'teﬁt with hitting your head on something. It found that “sort of scary.” It
concluded that its responsibilify was to protect the children. The trial court did not.consider that
limits on child abuse injunctioﬁs gave protection to parents or that only serious injuries permitted
it to issue a child abuse restraining order. It concluded, in effect, that any inj ury to a child could

support a child abuse restraining order.

What were the facts the trial - court he.ard? JK.M’s treating physician was a board
certified specialist in pediatric emergency medicine and a professoi‘ of pediatric emergency
medicine at the Medical College of Wisconsin. Child abuse was an essential part of his work
and training.. Hé testiﬁéd that whén he examinede KM, he was looking for evidence of ch1;1d
maltreatment, specifically heéd trauma. He discovered two circular yellowish-brown bruises on
J.K.M.’s head about an inch apart. The bruises were more than a week old. He could not say
what caused the bruises. When asked if these were serious injuries, he said “not that I can
detect.” He obseﬁed no bruises or bony tenderness anywhere else, J.K.M.’s extremities looked
normal and a head CT scan was normal.- A skeletal survey revealed no acute or .chrom'c

fractures. He was asked whether the bruises he saw constituted child abuse and he answered:

9
A-Ap. 246



No. 20054P1034

“[Vlery minimal.... I would say it’s less than—it’s definitely less than fifty percent just based on
seeing those two bruises.” He was asked if he ruled out child abuse. He answered: “I did not

rule it out. I said the likelihood is small.”

Other witnesses testified, including a doctor who did ﬁot examine J.K.M. The trial court
made no credibility determinations and no factual findings, other than noting concems; It
employed an incorrect view of the law, concluding that a child abuse injunction was nothing
more than. an interim decision, reviewable by the family court. With no evidence at all of child

abuse to J.K.M.’s sibling, it issued an injunction as to that sibling too.

I conclude, as we did in Irn re H.Q., that the evidence does not support the issuance of a
child abuse mjunction. The only evidence Qf child abuse was bruises, and no one testified that
they were, as the statute réquires, “severe or frequent.” They were not. A doctor Who had not
seen J.K.M. iaut saw some photographs felt only that the bruises were “suspicious.” She was
unable to diagnose child abuse to a reasonable degree of medical certainty. Instead she testified:
“I said it was suspicious for‘abuse to a reasonable degree of medical certainty.” J.K.M.’s treating
physician testified that the bruises were not serious, and the chance of their being caused by child

abuse was small.

Despite a trial court relying on the wrong law, no evidence of serious bruising despite a
statute requiring that, nothing more than suépicion on the part of the witness the.majqrity relies
on, and a treating physician who looked for evidence of child abuse and found the likelihood of
that small, the majority affirms a decision that will cause damage to a father for at least the
minority of his two children. It will make legal custody next to mmpossible and deter placement.

His children will certainly be told that their father is a child abuser. ‘Child abuse is a heinous act,

10
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and courts should act when evidence of child abuse exists. It does not exist here. I cannot agree

with the majority’s conclusion that it does, and I therefore respectfully dissent.

Cornelia G. Clark
Clerk of Court of Appeals

A : 11
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STATEMENT OF THE ISSUES

DID THE TRIAL COURT ERR IN FINDING THE MEDICAL

TESTIMONY CREDIBLE REGARDING J.K.M’S.INJURIES? Answer:
No

DID THE TRIAL COURT AND THE COURT OF APPEALS ERR IN
HOLDING THAT THE INJURIES TO JX.M SUPPORT THE
FINDING THAT DENNIS E.M. HAS ENGAGED OR MAY ENGAGE
IN CHILD ABUSE? Answer: No

iii.



STATEMENT OF THE CASE

On December 13, 2004, Dennis E.M. (hereinafter “Dennis E.M.”) and Kristi L.M.
(hereinafier “Kristi L.M.”) separated after six years of marriage (R. 19). On February 28,
2005, Dennis E.M. filed a summons and petition for divorce and an Order to Show Cause
for Temporary Order and supporting affidavit in Dodge County, Wisconsin, under Dodge
County Case Number 05-FA-80 (R. 19). A temporary order hearing was held on March
23,2005. At that hearing, the Family Court Commissioner, as an interim placement
schedule, ordered that Dennis E.M. was to have placement of the parties’ minor children
(hereinafter “J.K.M. and J.M.”) Monday through Friday from 7:30 a.m. to 1:00 p.m.
unless it was Dennis E.M.’s day off from work. If it was Dennis E.M.’s day off from
work, he would then have placement from 7:30 a.m. until 5:00 p.m. Dennis E.M. was
also to have placement of the minor children one overnight per week and one four hour
period of time on Saturday or Sunday each week.

During his period of placement with the parties’ minor children, there was an
incident of child abuse involving Dennis E.M. and the parties’ minor child J K.M.,, date
of birth April 14, 2004, that occurred on or about March 25, 2005, while J K.M was
placed with Dennis E.M. Kristi L.M. then filed a petition for a tempofary child abuse
restraining order on April 4, 2005 which was applicable to both of the parties’ minor
children, J.K.M. and J.M., date of birth, February 8, 2002. (R.1) On April 8, 2005, a child
abuse restraining order hearing was held in the Dodge County Circuit Court, the
Honorable Richard J. Callaway, Reserve Judge, presiding. Afier hearing testimony from
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both parties and medical professionals, the trial court issued a child abuse injunction
applicable to both of the parties' minor children, J.K.M and J.M. (R. 14). Attached to the
child abuse injunction was a document entitled Domestic abuse / child abuse attachment.
(R. 14). The attachment provided Dennis E.M. was to have supervised visitation at times
agreed to by the Guardian ad Litem.

In response to the issuance of the child abuse injunction, a temporary order
hearing in the divorce case was held on April 13, 2005 to amend the temporary order
entered on March 23, 2005. At that hearing, the Family Court Commissioner, with the
agreement of the Guardian ad Litem, issued an amended temporary order integrating the
child abuse injunction into the divorce action. The Dennis E.M. filed a Notice of Appeal
on April 15, 2005. (R. 16)

The District IV Court of Appeals issued a decision on September 14, 2006

affirming the injunction as to J.K.M. and reversed the injunction as to J.M.



STATEMENT OF THE FACTS

On March 25, 2005, Dennis E.M. contacted Kristi L.M. at work to inform her that
their son, J.K.M. was reaching for blocks in the entertainment center and had hit his head.
(R. 19, page 5, lines 5-6) The parties’ minor child, J.K.M. was 11 months old at the time
of the incident. (R. 19, page 5, line 8) Dennis E.M. indicated that K .M. was doing fine.
(R. 19, page 5, lines 18-19) Dennis E.M. said that J KM had a big goose egg on the side
of his head. (R. 19, page 58, lines 4-5) Dennis E.M. did not discuss with Kristi L.M.
whether or not he should take J.K.M. to the hospital. (R. 19, page 58, lines 8-9)

Dennis E.M. returned the children to Kristi L.M. later that same evening. (R. 19,
page 58, lines 17-18) Kristi L.M. noticed swelling on the left side of JJK.M.’s head (R.
19, page 59, lines 3-5) The swelling was three to four inches above J K. M.’s left ear (R.
19, page 59, lines 10-13) J.K.M. also had a laceration on his forehead along with red
marks on his chin, on his knees and on the top of his feet. (R. 19, page 59, lines 15-17)
The following Monday, the swelling had gone down on J.K.M’s head and Kristi L.M.
could see that there were three distinct marks on the side of his head that looked like
fingerprints and appeared to be the impressions of fingers. (R. 19, page 60, lines 18-20)
Kristi L.M. took J.K.M. to the Beaver Dam Police Department and soméone at the police
department told Kristi L.M. to take J.K.M. to hospital for examination. (R. 19, page 61,
lines 22-23) The Beaver Dam police contacted Dodge County Social Services and Social
Services filed a temporary placement order. (R. 19, page 62, lines 3-8)
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At the evidentiary hearing on Kristi L.M.’s petition for the child abuse injunction,
Dr. Greenbaum, the medical director at the Child Protection Center at Children’s Hospital
of Wisconsin in Milwaukee, Wisconsin provided testimony concerning J.LK.M.'s injuries.
Dr. Greenbaum had reviewed J.K.M.’s medical records from an examination that had
occurred in the Hospital's emergency room on March 28, 2005. Dr. Greenbaum testified
there was a cluster of three small, round, brown to red bruises, oriented in a horizontal
line, evenly spaced, on the left portion of JK.M.’s scalp. (R. 19, page 8, lines 9-13)
‘There was also a bruise on the right side of JK.M.'s forehead or temple area. (R. 19, page
8, lines 6-7) Based upon her investigation, she found that J.K.M. had four distinct bruises
on his head. (R. 19, page 9, 1in¢s 3-4) She also determined that J. K .M. had some red
areas on both knees, tops of his feet, and dorsum of the feet. (R. 19, page 8, lines 22-24)
Dr. Greenbaum concluded that having bruises on the head as described, without any
explanation in a child of JJK.M's age and lack of mobility is a suspicious for an inflicted
trauma or physical abuse. (R. 19, page 10, lines 1-4) The marks suggested finger or
knuckle marks, based upon their small, round appearance and their very even spacing, in
a kind of horizontal line. (R. 19, page 10, lines 7-8) Dr. Greenbaum further testified that
she would expect that the child, at 11 months of age; would have to be crawling into the
entertainment center or standing and then fall into and bump against it. In either case,
such an incident would be of very low velocity, and likely to cause only minor trauma on
the forehead. (R. 19, page 10, lines 17-20) Had the fall taken place as suggested by
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Dennis E.M., she would have expected to see a single bruise, probably on the forchead
but she would not expect to see a cluster of three individual bruises. (R. 19, page 10, lines
22-23)

Dr. Shay, a medical resident at the Children's Hospital emergency room was the
first to examine JK.M. He found four bruises on the child’s head. (R. 19, page 30, lines
20-21) Dr. Halim Hennes, a physician at the emergency department in the trauma center
and the Children’s Hospital, also examined J.K.M. on March 28, 2005 at the Children’s
Hospital emergency room. (R. 19, page 24, lines 6-10) Dr. Hennes testified that he
examined J.K.M. and found two yellowish brown bruises on the side of his head. Both
were circular and about a little over an inch apart. (R. 19, page 25, lines 12-15)

In addition to the medical testimony, related to the incident of abuse on J.K.M. the
court also heard testimony regarding Dennis E.M.’s mental health. Dennis E.M. has a
long history of suicide threats and emotional instability. (R. 19, page 37, lines 1-4) In
June 2000, Dennis E.M. was very depressed and threatened to take an overdoes of pills.
(R. 19, page 37, lines 8-9) In December 2004, Dennis E.M. has tried to get himself
emergency detained on several occasions. (R. 19, page 42, lines 17-21) On or about
January 3, 2005, Dennis E.M. called Kristi L.M. on her way home and asked her if she
had read an aﬁic[e in the newspaper about a man in Montello would was served with
divorce papers by his wife. After receiving the divorce papers, the man in the newspaper
article murdered the couple's seventeen month old son and then killed himself. (R. 19,
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page 38, lines 23-25) After placement with Dennis E.M., the parties’ minor child J.M.
has recently made comments about his father saying they’re all going to die. (R. 19, page
39, lines 9-11) The previous Sunday, J.M. had told Kristi L.M. that “mommy, J.M.,
J.K.M. and daddy” were going to die. (R. 19, page 39, line 22) On or about Januvary 17,
2005, Kristi picked up J.M. and J.K.M. after work and Dennis E.M. stood behind the van
and would not let Kristi L.M. and the boys leave. (R. 19, page 40, lines 7-10) Dennis
E.M. was very agitated and yelling. (R. 19, page 40, lines 12-14)

Dennis E.M. had been a patient of Dr. Haight’s since January 3, 2005. (R. 19, page
46, lines 14-15) Dr. Haight was Dennis E.M.’s psychologist at Psychiatric Associates in
Beaver Dam. (R. 19, page 45, lines 17-24) Dennis EM. had previously been treated by
Dr. Singer, a psychiatrist and Dr. Furgeson, a psychologist. (R. 19, page 46, lines 20-22)
Dr. Haight has had 13 sessions with Dennis E.M. (R. 19, page 46, lines 16-17) Dr. Haight
testified that Dennis E.M. is still somewhat depressed. (R. 19, page 49, lines 8-9) Dennis
E.M. never discussed with Dr. Haight the killing and suicide in Montello or how he
(Dennis E.M.) could relate to that incident. (R. 19, page 52, lines 8-1 1) Dennis E.M.
never disclosed to Dr. Haight that he had felt like hanging himself while he was folding
laundry in the basement in the last couple of months. (R. 19, page 52, lines 12-15) Dr.
Haight stated that Dennis E.M. self-reported he has been taking his medication as
prescribed. However Dr. Haight indicated he did not actually know whether or not
Dennis E.M. was actually taking his medication. (R. 19, page 54, lines 15-17) Dr. Haight
also testified that in the event Dennis E.M. was not on his medication, that he would be a
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danger to himself or others. (R. 19, page 56, lines 20-24)

The Guardian ad Litem appointed to represent the best interests of the minor child
in the child abuse injunction case, Attorney Alana Busch-Ell, was present in the court
room and participated in the proceedings at the evidentiary hearing. Following the close
of evidence and the arguments of counsel for the parties, Attorney Busch-Ell stated that
she found the testimony of Dr. Greenbaum to be credible. Attorney Busch-Ell further
stated that she found there was reason to believe Dennis E.M. either had hurt or would
hurt the children. Attorney Busch-Ell recommended it was in the best interest of the
minor children to issue the child abuse injunction.

After receiving the recommendation of the Guardian ad Litem, the trial court made
its findings. The court found the bruises to J.X.M. were not consistent with the child
hitting his head against an object. The court found the markings to be unusual and scary.
The court also noted bruises in young children may not appear for three to four days.

Noting it had examined the totality, and the cumulative nature of the evidence and
that it had heard the recommendation of the Guardian ad Litem, the trial court then issued
the child abuse injunction to Kristi for both of the minor children. The court concluded
there were reasonable grounds to believe Dennis E.M. had engaged in, and may engage

in, child abuse.



STANDARD OF REVIEW

Whether to grant injunctive relief is left to the sound discretion of the trial court.

State v. Seigel, 163 Wis.2d 871, 889, 472 N.W.2d 584, 591 (Ct.App.1991). Under Wis.

Stat. § 813.122, the judge may grant a child abuse injunction if “the judge finds
reasonable grounds to believe that the respondent has engaged in, or based upon prior

conduct of the child victim and the respondent may engage in, abuse of the child victim.”

Wis. Stat. § 813.122(5)(a) 3; M.Q. v. Z.Q., 152 Wis.2d 701, 708, 449 N.W.2d 75. 78

(Ct.App.1989). “Whether such reasonable grounds exist is a question of mixed fact and

law. We will not set aside the factual portion of the judge's answer to the question unless

it is clearly erroneous. We independently review the judge's conclusion, based on the

established facts, whether such reasonable grounds exist.” M.Q.. 152 Wis.2d at 708, 449
N.W.2d at 78 (citation omitted).
A discretionary determination by the trial court will not be reversed if the record

shows that discretion was exercised and we can perceive a reasonable basis for the court's

decision. Prahl v. Brosamle, 142 Wis.2d 658, 667, 420 N.W.2d 372, 376 (Ct.App.1987).
“[W]here the record shows that the court looked to and considered the facts of the case |
and reasoned its way to a conclusion that is (a) one a reasonable judge could reach and
(b) consistent with applicable law, we will affirm the decision even if it is not one with

which we ourselves would agree.” Burkes v. Hales, 165 Wis.2d 585. 590, 478 N.W.2d

37, 39 (Ct.App.1991) (footnote omitted). Indeed, “we generally look for reasons to

sustain discretionary decisions.” Id. at 591, 478 N.W.2d at 39.
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We construe statutes for one purpose: “to ascertain and give effect to the intent of

the legislature.” DeMars v. LaPour, 123 Wis.2d 366, 370, 366 N.W.2d 891. 893 (1985).

In determining legislative intent, we look first to the language chosen by the legislature.
“If the statute is clear on its face, our inquiry - ends and we must stmply apply the

statute to the facts of the case.” In re Peter B.. 184 Wis.2d 57,70-71, 516 N.W.2d 746,

752 (Ct.App.1994). We do not look behind the plain and unambiguous language of a

statute. As Justice Frankfurter said: there is a three-step methodology for interpreting
statutes: “1. Read the statute; 2. Read the statute; 3. Read the statute.” Henry J. Friendly,
M. Justice Frankfurter on the Reading of Statutes, reprinted in HENRY J. FRIENDLY,

BENCHMARKS 202 (1967). Katie T. v. Justin R. 204 Wis. 2d 401, 555 N.W. 2d 651

(Wis. App. 1996)

L THE TRIAL COURT DID NOT ERR IN FINDING THE MEDICAL
TESTIMONY CREDIBLE REGARDING J.K.M’S INJURIES

The findings of fact made by a trial court without a jury are viewed with deference

and may not be upset on appeal unless they are clearly erroneous. Fryer v. Conant, 159

Wis.2d 739, 744, 465 N.W.2d 517, 519-20 (Ct.App.1990): Wis. Stat. § 805.17(2) The
“clearly erroneous” standard is essentially the same as the “great weight and clear

preponderance” standard. Noll v. Dimiceli's, Inc., 115 Wis.2d 641, 643, 340 N.W.2d 573,

377 (Ct.App.1983). Conversely, the fact findings of the trial court need not be supported

by the great weight or clear preponderance of the evidence. Cogswell v. Robertshaw

Controls, Co., 87 Wis.2d 243, 249, 274 N.W.2d 647, 650 ( 1979). Reversal is required
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only if the great weight and clear preponderance of the evidence requires a contrary

finding. Id. at 249-50, 274 N.W.2d at 650 (citing In re Estate of Jones, 74 Wis.2d 607.

611, 247 N.W.2d 168, 169-70 (1976)). The fact finder is the arbitrator of the weight and

credit to be accorded to the witness' testimony. Cogswell, 87 Wis.2d at 250, 274 N.W.2d

at 650 (citing Gehr v. Sheboygan, 81 Wis.2d 117, 122, 260 N.W.2d 30, 33 ( 1977)).

“When more than one reasonable inference can be drawn from the credible evidence, the
reviewing court must accept the inference drawn by the trier of fact.” Id. It is within the
province of the factfinder to determine the credibility of the witnesses and the weight it

wishes to attach to the evidence produced. Cogswell, 87 Wis.2d at 250, 274 N.W.2d at

650 (citing Gehr, 81 Wis.2d at 1-22, 260 N.W.2d at 33).

An appellate court gives deference to a trial court’s findings because of the
superior opportunity of the trial court to observe the demeanor of witnesses and to gauge

the persuasiveness of their testimony. Kleinstick v. Daleiden, 71 Wis.2d 432,442, 238

N.W.2d 714 (1976). It is the fact finder’s function to resolve any conilicts or
inconsistencies in the evidence and to judge the credibility of the evidence State v.

Pankow, 144 Wis.2d 23, 30-31, 422 N.W.2d 913 (Ct.App.1988), and the fact finder may

believe some of the testimony of one witness and some of the testimony of another
witness even though their testimony, read as a whole, may be inconsistent. State v. Toy,

125 Wis.2d 216, 222, 371 N.W.2d 386 (Ct.App.1985). Unless the testimony is inherently

incredible, an appellate court may not substitute its judgment for that of the fact finder.

State v. Saunders, 196 Wis.2d 45 at 54, 538 N.W. 2d 546 (Ct. App. 1995) The weight and
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credibility to be given to the opinions of expert witnesses is ‘uniquely within the province

of the fact finder.” Schoerer v. Schoerer, 177 Wis.2d 387, 501 N.W.2d 916 (Ct. App.

1993)

The trial court heard the following testimony at the evidentiary hearing on Kristi
L.M.’s petition for the child abuse injunction. Dr. Greenbaum, the medical director at the
Child Protection Center at Children’s Hospital of Wisconsin in Milwaukee, Wisconsin
had reviewed J.K.M.’s medical records from an examination that had occurred in the
Hospital's emergency room on March 28, 2005. Dr. Greenbaum testified there was a
cluster of three small, round, brown to red bruises, oriented in a horizontal line, evenly
spaced, on the left portion of JK.M.’s scalp. (R. 19, page 8, lines 9-13) There was also a
bruise on the right side of J.K.M.'s forehead or temple area. (R. 19, page 8, lines 6-7)

Dr. Greenbaum found J.K.M. had four distinct bruises on his head. (R. 19, page 9, lines
3-4) She also determined that J.K.M. had some red areas on both knees, tops of his feet,
and dorsum of the feet. (R. 19, page 8, lines 22-24) Dr. Greenbaum concluded that
having bruises on the head as described, without any explanation in a child of JX.M's
age and lack of mobility is suspicious for an inflicted trauma or physical abuse. (R. 19,
page 10, lines 1-4) The marks suggested finger or knuckle marks, based upon their small,
round appearance and their very even spacing, in a kind of horizontal line, (R. 19, page
10, lines 7-8) Dr. Greenbaum further testified that she would expect that the child, at 11
months of age, would have to be crawling into the entertainment center or standing and
then fall into and bump against it. In either case, such an incident would be of very low
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velacity, and likely to cause only minor trauma on the forchead. (R. 19, page 10, lines 17-
20) Had the fall taken place as suggested by Dennis E.M., she would have expected to
see a single bruise, probably on the forehead but she would not expect to see a cluster of
three individual bruises. (R. 19, page 10, lines 22-23)

Another medical professional, Dr. Shay, a medical resident at the Children's
Hospital emergency room was the first to examine J.K.M. He found four bruises on the
child’s head. (R. 19, page 30, lines 20-21) Dr. Halim Hennes, a physician at the
emergency department in the trauma center and the Children’s Hospital, also examined
J.K.M. on March 28, 2005 at the Children’s Hospital emergency room. (R. 19, page 24,
lines 6-10) Dr. Hennes testified that he examined J.K.M. and found two yellowish
brown bruises on the side of his head. Both were circular and about a little over an inch
apart. (R. 19, page 25, lines 12-15)

The trial court was able to listen to the testimony of the medical professionals,
who were subject to cross examination by counsel for Dennis E.M. and the Guardian ad
Litem for the minor child prior to the trial court. The trial court then determined the
expert witnesses' credibility. “An appellate court may not substitute its Jjudgment for that

of the fact finder.” State v, Saunders. 196 Wis.2d 45 at 54, 538 N.W. 2d 546 (Ct. App.

1995) “The weight and credibility to be given to the opinions of expert witnesses is

‘uniquely within the province of the fact finder.’” Schoerer v. Schoerer, 177 Wis.2d 387,

501 N.W.2d 916 (Ct. App. 1993) This is exactly what the trial court did. After hearing
testimony from all of the witnesses, assessing the credibility of their testimony, and the
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evidence presented, the trial court properly decided to issue the injunction.
“I think that the Court has heard from the parties, the witnesses, and the

guardian ad litem’s recommendation. The child is J.K.M. birth date is April 14,

2004, he is just 11 months old. Based upon the hearing, the Court finds there are

reasonable grounds to believe that the respondent has engaged in, or threatened to

engage in, abuse to the child. That abuse can mean mentally as well as physically
and I’m afraid, under the circumstances, we might have both.”
(R. 19, page 120 lines 5-14)

Following the close of evidence and the arguments of counsel for the parties, the
Guardian ad Litem for J .K.lM, Attorney Alana Busch-Ell stated that she found the
testimony of Dr. Greenbaum to be credible. Attorney Busch-Ell further stated that she
found there was reason to believe Dennis E.M. either had hurt or would hurt the children.
Attorney Busch-Ell recommended it was in the best interest of the minor child to issue
the child abuse injunction.

After receiving the recommendation of the Guardian ad Litem, the trial court made
its findings. The court found the bruises to J.K.M. were not consistent with the child
hitting his head against an object. The court found the markings to be unusual and
"scary.” The court also noted bruises in young children may not appear for three to four
days.

Noting it had examined the totality, and the cumulative nature of the evidence and
that it had heard the recommendation of the Guardian ad Litem, the trial court then issued
the child abuse injunction to Kristi L.M. for the minor child. The court concluded there

were reasonable grounds to believe Dennis E.M. had engaged in, and may engage in,
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child abuse.

The trial court did not err in finding that the testimony of the witnesses including
the medical professionals credible and giving each the proper weight in deciding whether
or not to issue the child abuse injunction. Based upon the injuries to J.K M., the medical
testimony, and the cumulative evidence the trial court properly found that Dennis E.M.
had engaged in, and may engage in child abuse thus warranting the issuance of the child
abuse injunction.

II. THE TRIAL COURT AND THE COURT OF APPEALS DID NOT ERR
IN HOLDING THAT THE INJURIES TO J.K.M SUPPORT THE

FINDING THAT DENNIS E.M. HAS ENGAGED OR MAY ENGAGE IN
CHILD ABUSE

Dennis E. M. cites the unpublished case of Yahn v. Doocy, 288 Wis. 2d 460, 706

N.W. 2d 703 (Wis. App 2005) in support of his contention that the Court of Appeals
erred in the instant case. The Court of Appeals in Yahn vacated a child abuse mjunction
that had been issued by the trial court. Evidence had been presented to the trial court in
Yahn that the respondent had given a rap with his knuckle to the head of a three-year-old
child as a disciplinary measure. The respondent described his action as a “noogie.” The
child had been crying and throwing a tantrum prior to the respondent rapping him. The
evidence showed the child was not bruised nor did the action leave any mark. The trial
court noted the infliction of pain alone is not sufficient to support the issuance of a child
abuse injunction.

Yahn, in dicta, states “Under the doctrine of ejusdem generis, the meaning of a
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general catchall phrase in relation to the enumeration of specific things in a statute is
limited to other things ‘of the same kind, class, character, or nature’ (citing State v.
Ambrose, 196 Wis. 2d 768, 540 N.W. 2d 208 (Wis. App. 1995)) The court in Yahn went
on to say, “while we agree with the trial court that the phrase ‘physical injury’ is not -
restricted to those injuries specified in the statute, we disagree that a rap 611 the head that
does not result in any mark, bruising, or other identifiable injury (emphasis added) falls
within the same category as the enumerated injuries.”

Kristi L.M. agrees with the holding and the reasoning of Court of Appeals in
Yahn. Kristi L.M. does not quarrel because the facts of Yahn are not the facts of the
instant case. This case is not built on an "infliction of pain" theory. Rather, the 'facts in
instant case support two distinct propositions: J.K.M. had discernable injuries which
were substantiated by expert opinion; and the injuries suffered by J.K.M. were "severe"
and were "of the same kind, class, character, or nature" under the specific facts of this
case.

The three-year-old in Yahn had no bruises or injuries. J.K.M. had three bruises to
his skull and one bruise on his forehead and temple. He had abrasions to his knees and
feet. The circumstances of the bruises and abrasions to J.K M. support the finding of a
"physical injury." Judge Callaway said it: "he's just 11 months old." (R.19 page 120,
Lines 8-9). What may not be severe to an older child may certainly be severe to an
eleven-month-old. The injuries were to the child's skull. At JX M.'s age his skull is in a
critical period of development. The skull protects the child's developing brain mass

15.



along with critical sensory organs. The grip of grown man, Dennis E.M., caused the
bruises to his eleven month old son's skull. Was it the intention of the Wiséonsin
Legislature to require that Dennis E.M. have exerted additional pressure to his grip of his
eleven-month-old son's skull, for Dennis E.M. to have caused irreversible injury to
J.K.M.,, in order for the child to be afforded the protection of the injunction? Clearly this
is an absurd interpretation and one that is against the sound public policy of protecting
children. In essence, the trial court considered the vulnerability of this child in the
context of the injuries suffered. A bit more force by Dennis E.M. may have resulted in
catastrophic consequences to the child. In this case, the harmonizing of the child's high
vulnerability to catastrophic injury with the injuries actually suffered supports the
statutory definition of "physical injury."

In his dissent to the Court of Appeals decision in this case, Judge Dykman states
"Had the legisltature intended the resuit the majority achieves, it would have omiited the
words ‘severe’ as modifying the word ‘bruising,’” Judge Dykman is correct. However,
Judge Dykman is incorrect is attempting to substitute his interpretation of the injuries
JKM. suffered in this case for that of the trial court. As Judge Callaway said in his
holding "T am concerned with the cumulative aspect of the evidence." The age of child;
the vulnerability of the child to injury; and the actual injuries suffered and the location of
those injuries all lead to the inescapable conclusion this child's injuries fall well within
the statutory definition.

Finally, lost in the argument of this case is another important finding by Judge

16.



Callaway: Based upon prior conduct, the Dennis E.M. may engage in the abuse of
JK.M. The real possibility of a life altering or life ending injury to J.LK.M. at the hands
of Dennis E.M. was a reasoned conclusion to the trial court based upon the incident at
issue, Dennis E.M.'s suicidal threats, his refusal to take his medication and his calling
Kristi L.M.'s attention to an incident where a local man had killed himself and his child
while involved in a custody dispute. Judge Callaway found it "scary." Scary that Dennis
E.M. may engage in like behavior with J. K M.
IH. CONCLUSION

The trial court did not err in finding reasonable grounds to believe Dennis E.M.
engaged in child abuse. The testimony of Drs. Greenbaum and Hennes did not eliminate
Dennis E.M. as the cause of the injuries sustained by JK.M. The trial court properly
applied the definition of physical abuse to the facts and surrounding circumstances of this
case. Looking at the facts of this case, specifically the age of the child, the vulnerability
of the child, and the injuries sustained by the child; the trial court did not err in 1ssuing
the child abuse injunction. Therefore, the decision of the Court of Appeals must be
affirmed.
Respectfully submitted this ;_38‘: day of February, 2007.

Qb

Kenneth R. Sipsma

Attorney for Kristi L.M. JX.M. and J.M.
State Bar Member No. 1022383

701 East Washington Avenue, Suite 201
Madison, Wisconsin 53703
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And ars you ‘the mother of.

Yes, I am.

And can you tell me what occurred on Good Friday -of this year

that resulted in your taking the children tj) lé—.he hospital?
KA

I received a call from Dennis saying that -h_ad fallen and

hit his heac'l. on the entertainment center getting blocks out.
d. K., ' : - C )

How old is S

He's only 11 monthé old. J "

-And you have anothe.r child, m and how ©ld is he?

He's three, )

And the children were at their father's house for & visit?

Coﬁ_:ect. |

Are you and-Mr. Mays separated?

Yes, we are.

Is there a divorce currently pending?

Yes, there is,
3o vhat happened after he czlled you?
' J. K-nl ,
+Um, he called and said that B8 haod hit-his head and he s§id
he was doing fine. - |
. (TelepHone is finging- in courtroom.)
THE CLERK:- Hello. I have the doctor's office
returning the page; okay?- Rere 3./011 go.
ATTORNEY GERGEN: Thank you. Hello?
DR.- GREENBAUM: Hello. | ' -

ATTORNEY GERGEN: Can you state your name, please.
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pny=1elcne and sugges_ed various tests that should be done.

I later reviewed the wr1ute1 Ireporis of the emergeucy
department v1s_t, reviewed the results cf the Tests, spoke to
the mother to get additional hls;ory as far as the event and
also background medical history and then reviewed some 18 or
S0 color photographs that had been obtained by the police on
or around the date*ithat he.was seen in our emergency
department . .

And what findings did you,mékelregarding the investigation you
did ﬁith regard to the injuries to R
Un, there were —— there was a cluster of three small.round
brown to red-brown bruises, kind of oriented in a horizontal
line, very evenly spaced, on the left portion of the scalp.’
;nd, according to the emergency deparitment notes, this was not
tender, no longér swollen aﬁd nothing to suggest a skull
fracture. There was also a report of a bruise on the right
side of the forehead, or temple area. I could hardly see this
in the photograph. The photographs, um, the lighting wag a
little difficult so I think I saw it but it was difficult to
bé sure but it was definitély'documented in the emergency
department notes and that was on.the right side of the-
forehead. Um, the photographs showeé, um, some red areas on
both knees, um, some red areas on the tops of the feet, dorsum
oI the feet, and a slngle photograph of the chin showed —- it

1

was a lﬁttle bit out of focus. It looked like 2 sdggesticn*of
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-- of a possible abrasion on the chin. I could not be sure
from the photographs.

50 you found through your investigation that this child had

four distinct bruises on his head?

Yes.
And, based upon your investigation and your experience, what
conclusions did yotu come to regarding whether or not there --

there is a likelihood of physical abuse that occurred to this

N

- child?

i

I think it is, um, susbicious for abuse for seve;al reasons.
I asked the mother in detail about what the baby was able to
do at that time and she indicated that he was crawling and was
able to pell to stand but was not walking with assistance so I
would —- I would term that a pre-cruiser so he’s not rezlly

very mobile. A child who is not too mobile, who is a

pre-cruiser, typically has no bruises at 21l but they just —

they -- they can't get themselyes into troukle, can't generate
that much force and can't moee fast. Once in & while you see’
one bruise or perhaps two but to see four, um, is somewhat
uausual apd it's very unesual eo see them clustefed in one
area over the scalp with absolutely no explanation from the
caretaker. .At'this age, children require constant supervision
so usually if a child has tﬁat, 2 bump on the forehead or
somethiag, the mom or the dad knows wﬁerelit happens,

"o

whatever, so there's that history: So having a cluster of.
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contusions ~- bruises, same thing as contusions —-- on the

forehead without any explanation in a child that's v2ry young

and not mobile is a suspicious thing for an inflicted trauma
or physical abuse.

Aﬁd ——-~and did You conclude that thé appearance of these marks
migﬁt suggest finger or knuckle marks?

Um, yes. By theirﬂfound —— their small, round appearance and
their very even spécing, kind of in a horizontal line, that is
what immediately came to mind. TIt's not diagnostic of that
but it's suggestive of that.

Now, you're aware that Mr. Mays indicates that he believes or

.he —— it's his position that the child sustained these ~—-this

injury by falling into an entertainment center. How do you --
how do ycu respond to that?

Well, T asked thé,mother about the entertainmeht-center and it
sounded like a pretty standard piece of furniture. I would.
expect that the child is -- would havé to either be crawling
into 1t or standlng and then fall and bump agalnst it, nlther,
whlch it's a very minor trauma, very low velocity. At most, I
would expect to see a single bruise; probably on the forehead,
depending on where he hit his head.

But at"most a2 single bruise. Certainly you wouldn't expect to
see a cluster of three individual bruises; even, you know, if
he hltS his head on the knob of a door or the corner, it's

L

still going to leave you one bruise.

i
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BY ATTORNEY ELSERT: o

Are you licensed- in ﬁisconsin? . .
Yes.

Are you board certified?

Yes.

JKa.

- Now, did you -examine a child by the name of ‘Qn-

Marqh 28th, 20057

Yes.

And where did that examination take place?
At Children's Hospital emergency department.
And who bﬁougpt thé child to the hoépital?
I believe it was his mom.

Did you talk to the mother at all?'

I have not. Tt's kind of a routine in the emergency

departmwent that when a child with suspected maltreatment. is

seen in the emergency department we do not want te put the

parents through the burden of having to'repeat the story

several times 50 the social worker will interview the mother
of that patient, or the care provider, and obtain the whole
history and then she comes out énd talks to us and givg us the

history. .

All right. 2nd so when you examined this child, you were- -
spedifically looking for -evidence of child maltreatment; is
that correct?

That's correct.

24— ‘ _ 3
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and, specifically, were you looking qu head trauma?

Yes.

And how long did you examine the child?

I cannot really recall in detail. I know the resident went in
first, examined the child, and then he came out, told me what
he found. I went back with the resident, eXamlned the child,
looked for bruises, loéked for any -- any bony tenderness on
the exam since this was a head érauma.

Was the lighting in the emergency room adeguate?

Um, T would say average, ‘

and did you-di;caver any bruising on thé chiid?

I discovered two, um, yvellowish — T believe they wers
Yellowish-brqwn Eruises on- the side of his head. Both of them

were kind of circular and about maybe a little over an inch

apart.

Was the child cooperative during the examination or was the
child squirming around?

The ch%ld was very apbropriate for %ge.

Could you determine the age of the bruising?

I -~ they would have been more than a week old.

More than a week oldz

By the color of it.

-

Do you have sny opinions as to what may have caused the

bruises?

Um, I cannot say with any certainty. That history that I
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My ?rimary job is clinical work in thglemergency departiment .

Okay. Have you had specifiC~trainiqg with regard to.

iqentifying physical zbuse in children?

Um, I am also board certified iﬁ pediatric emergency medicine

as part of cur training. The child abuse is an essential part

of our work and our-training.

Doctor, the doctor who did the work-up before you examined
d.K.m. , _

I believe that was Dr, Shay?

Uh~huh. ‘ .

Is that correct?

It may be. I did not see any other records from ényong eise.

Okay. But there —- there was a ﬁhysician in the--

Oh, Dr. Shay. That's the resident.  I'm sorry. Tes, I did.

Ckay. And do you know how much time Dr, Shay spent examining

Um, I believe he was in the.room for maybe thirty minutes.

Thirty minutes. Was that a longer period of time than you

spent éxamining E

Yes.. Usually the residents spénd more time.

And that resident noticed f;ué bruises on the child's head.

Correct? |

That‘; what I saw on his drawing on the emergenéy' department

recerd and we briefly discussed-it.and, when I went in, I

could nect ieally idént%fy anything cther-than two btulses ¥

noted on the side of the head.



Teil me about your husband, Mr. Mays-= Has ha had a verv
lengthy track record of suicide threats ‘and, .emotional
instability?

Yes, he does.

Okay. We've listed it in the pétitipq that was filed but
let's go.through that starting with June of 2000. wWhat
happened in June of 20002

Um, Dennis was very depressed and threatened to take an
overdose of pills, whatever. I don't récall what éxacfly.

ATTORNEY ELBERT; Your Honor, I'm going to object at
this point. I don't belieﬁe'my client's suicide attempts are
relevant to whether or not this child was thg subject of
abuse.

ATTORNEY GERGEN: Well, Your Honor, it's not just
the —~ the burden in the statute says whether or not it's
reasonable to believe the child was the victim of phy31ca1
abuse or cculd -be the victim of physical abuse

THE COURT: The problem you have with that is if he
in the past threatened su1c1de Um, excnpt for maybe some
mental strain with an 11-monthvold child, I -- I don't know
where it's relevant here.

) ATTORNEY GERGEN: Well, the testimony will show
that, if I could continye, that he's hag & leng hi istory of
ment%l 111ness, suicide threats and now the three—year—old

Chlld just the other day told his mcther that daddy said we

-37-
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were all going to die and, in addition teo the suicide threats,

he's also made reference to killing himself and his children
and thét's what I would like this witness to testify to. And
these are recent, Your Honcr. I started with-—-
THE COURT: You mean that he disclosed to his wife
that -~ that he was going to kill himself and the children?
| " ATTORNEY GERGEN: Yes. '
THE COURT: She can testify to that. Go ahead.
ATTORNEY GERGEN: Thank you. N
BY ATTORNEY GERGEN: h
Did your husband make reference to you recenitly that he could
relaté to the man from Montelio? Can you tell the Court about
that incident? |
He called me on the way home from work at ten o'clock at night
and asked me——
Approximately when?
This would have been January 3zd,
Of this year?
Oof this year.
Aﬁd what did he say?-
He asked me if Ilread thé article in the newspaper about what
happened in Montello and I said I was not aware of it, what

happened? &And he said that there was a man who was served

divorce papers by his wife, took himself and his 17-month-old

" son and killed him and himself. He became very quiet--

—38-
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Was he —- who's "he" now? s

Dennis. He became Very quiet, started crying and said I cap

- relate to that.

Relating to the man who killed himself and hvs“son?

That's cor.reCt

Has your older - older son, the Three-year-old -~ what's ‘his
[ : )
name?
d. M.
d.m. '

Does ~- has (ENSEN rade any comments to you recently about his

father saying you're ail going to die?
Yes, he has.

What -- what occurred and when.

44! _
It was this past Sunday. hsaid,- mommy, can. we talk and T

said yeah. Sometimes be will say something; sometimes he

doesn't. So I sat down next to him on the step and he sa_\d

Jom.

we're going to die and I said, & vio said that to you and

who told you that and he didn't say anything. And I asked him

WY1,

again, 9 who told you that and he said daddy. And I said,

well, what else did daddy say and he said words and T told him

that, um, it was okay to say what daddy said and then he said

mommy's a bitch and I asked him if it was

- d.m.

going to die. He said, no, mommy, o

‘Had he ever talked about dying befcre?

No, he did not.

Does he know what djing is?

-39~
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No, he does not. p L
Does your husband.reéently'have_a kistory of explcsive
behavior?
Yes, he does.
Can you tell the Court about thaﬁlrecently, what's happened
recently? - | ;,-
Recently. Um, January 17th, um, I was picking the boys up
after work and he became angry that we were leaving. We had

WM. 's :
been discussing QEERy birthday party and so he went and stood
behind ouyr van and would not let the boys and I leave.
Was he agitated at that time?
Very agitated. |
Was he yelling?
Yes, he was.
Does your husband —- has he during the course of your
marriage, during the course c¢f the children's lives, has he
been able or has he watched the children for a lengt£ of time
on his own without having & problem or calling you?-
No, he hasn't.
In fact, when you work nightgtand he had toc take care of the
children, what would happen?

] ATTORNEY ELEERT: Objecfion, Your Honor. How!s this
relevant to The issue of child‘abuse? B
THﬁ COURT:. Overruled. E'll find out.
ATTOﬁNEY GERGEN: Thank you.

. "

—40—
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Was this unusuzl behavior?’ - .
Yes, it is.
Had it ever happened before?

Wo, it hasn't. There was another time, like a week prior,

that he spilied something on his pants at supper time and took

off his pants. Well, then he proceeded to, ﬁm, take éff his

diaper, pushed his bottom way out and said, look at me, monmy.
Has Dennis told you that he thought of killing himself while

he was caring for the children?

.Yes, he has.

When was this?

Um, there was an incident in November-cof 2004 where he said he

was downstairs doingrlaundry and thought about hanging himself_
and he was caring for the boys at the timie.

But he told you this?

Yes, he did; after the fact.

Has he told you that he has tried to get himself ED'd or
emergency —— emergency detained ;eéently?

Um,';ince we -— since T left,,sgveral times, yes.

Wéll, several times within fﬁé-last—r

Since Dbecember.

Do yo& 5eliéve that there's reasonable grounds -- do you
believe that your children are safe in his care at this time?
No, i éon“t. -

ATTORNEY GERGEN: Those are all the questions I

1< -
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calliing..

g

DR. HAIGHT: Hello .there, e

ATTORNEY ELBERT: Sorry for the delay but this
hearing is taking longer than anvbody anticipaﬁed.

DR. HAIGHT: That's okay.

ATTORNEY ELBE?T: Could you raise your right hand
and be‘sworn in, please?

DR. HAIGHT: T sure can.

THE CLERK:  You Solemnly swear to tell the truth,
the whole truth and nothihg but the truth, so help you God?

DR. HAIGHT: I do.

DIRECT EXAMINATION

BY ATTORNEY ELBERT:
Could you state your name for the récqrd, bDlease,
Michael Lawrence Haight.
And where are you employed?
At Psychiatric Bssociates.
And what is your position?
) THE COURT: Where? . ’
ATTORNEY ELBEﬁT: .Ag Psychiairic Associates in
Beaver Dam. |
) DR. HAIGHT: Yes, sir.
BY ATTORNEY ELBERT:

And what is your position there?

I'm a psychologist.
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Okay. 2and what ~- could you briefly review your credentials?

Sure. I got my doctorate degree in November of 2003 and have

_been'working at Psychiatric Associates doing primarily

individual adult therapy for the past year. Prior to that, I
was working atltwo different V.A.-hospitals, one in Milwaukee
and one at the V.A. cenﬁer.at Knoxville, Iowa.

And are you licensed to practice in the State of Wiscomsin?

Yes, I am.

Are you board certified?

Yes.

" Now, is Dennis Mays, Junior, a patient orf yours?

Yes, he is.

And how long has he been a patient .of yours?

Um, Dennis was transferred to my care and our Tirst session
was on January 3rd of 2005.

On how many occaéions have you had sessions with Denﬁis?

I've had 13 sessions with Dennis.

Now,_you said he was transferred to Your care from a different
psychologist?

.

Yes. He -- he was beiﬁg se;ﬁﬂﬁrior to that by Dr. Singer
(phonetic), a psychiatrist and Dr. Furgeson (phoretic) who I
believe is 7 psychologist.

And thgy'ré out of Madisen:; is that correct:

I believe so, yes.

And did you review their records?

—45-
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'BY ATTORNEY ELBERT:

it is not ~- it's not my belief that he is & suicidal risk;
otherwise I would have had to take the necggsary steps or
actions to discuss hospitalization or some alternate route.

But during the 13 therapy sessions that we have had, um,

- Dennis has never been suicidal at -any —— at any of those

sessions.

Is his depression under comtrol with the medicationsé

He -- he currently still —- still is somewhat depressed due to
some of the stressors that he's currently going through with

the separation and pending divorce with his wife but I — it

is my opinion that he has definitely-improved on his coping

skills and lessened his depression s?nce January of 2005 when
I-began seeing him.
Do. you consider him to be gz risk td.other people?

ATTORNEY GERGEN: Same objection;_YQur Honor.

DR. HAIGHT: Based —- well, based on what my clienf
has reported in his therapy sessions, he has never given zany

indication that he ﬁould ke a threat to any other individnals..

Now, based upen your—;.
THE COURT: Wait. Before we proceed any further,

let mé ask you this. . This is a -~ a child abuse iRc.

Shouldn't the courtroom be closed? .If tﬁese people are

witnesses, who are they?

ATTORNEY GERGEN: They're —- well, I already
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from Montello who killed himself and his young son after he

was served with diveorce papers?

How —- how Demnis expizinad that to me was thet he was

a

discussing the-article with his wife 2nd that he said he could
relate to “the individual's pair, geing through -~ going

through z divorce and that he was hop ful at that time that

' that would not be the case with he and his wife, Kristi.

Well, did he discuss with you the killing of the cent1eman and

the gentleman S son and how he could relaté to that7

No, not at all.  Not at all. How he can relate to the killing

of any individ duzls, no.

Did -- were you aware thatlhe has told his wife that he felt

S like hanging-himself while he was folding laundry inrthe

basement- within the last couple of months?

Um, no, I was not aware of that.

Wers you aware of his c¢all to the Crisis Cénter on

January 17th, 2005, and late; police intervention?

Yes. In fact, I was able to read the Dodge -- Dodge County

Sheériff's report on thau, agaln just yesterday, during our

session and I believe the sherlff's reporv states at no time

‘during our 1engtby conversation did he report any suicidal or

homicidal ideations to the best of my ncol1ec ion.
There was no' sheriff's. report ever filed. But purposes you're

referring to the Beaver Dam Police report; is that right?

Okzy. That ~- that may be correct.

fo
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Iiks, for example, with the hanging or the izundry or anything

-—y

iike that. ' .
Okay. BAnd vou said Mr; Mays is currently being prescribeq
Welbutrin and another drug. What was the other drug?
Buspirone.

Can vou spell that please?

B-u~-s-p-i-r-o-n-e,

- What is Buspirone? What is that prescribed to accomplish?

Again, it's —- it's, um, to help with an. individual's-moodr
can be helpful with either anxiety or depression.
Why is hs taking both Welbutrin and Buspirone?

That is a question that would be best asked —— answered by his

. Psychiatrist, pr. Graupner.

‘2nd the - that he's continued to téke_these drugs as

?res ribed, again, comes from his Isporting to you so you
don‘t actually know if he's taking them or not; do you?

No, T do not. . ‘

What -~ do you have a diagnosis? Ts there one? 71 mesn, is
there a d_agnosz.e .of Mr, Mnys either done by you or in your

file as to depre531on, :;",nx::.ety'> I mean, wnat's'the diagnesis

‘that you'zre operxating under here?

The diagnosis that I'nm operating under is major depressive
disorder.
Tell me, what is 3 major depressive discrder?

Um,” scdme of the Symptoms that Dennis was experiencing upen my

—KA .
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BY ATTORNEY ET.BERT:

(o

Doctgr; vou testifie that you reviewed Mrs. Mays' petition
Zor the restraining order yesterday. 'IS'that correci?
Uh-huh. .

And there is one statement in here that, quote; her
three~year-cld son just yesterday told me that daddy said

we'rs going to dis, unquots. Dig Dennis indicate to you that
qu

he —— he told that +to his three-year—old son?.

What Dennis told me during the session vas that he did not

tell that to his three-year-old son -and he did not know when

or where his son ﬁad heard that stztement.
ATTORNEY ELBERT: That's all I have: Thank you.
DR. HATGHT: Okay, thank - you.
_ THE COUﬁT: Doctor; this is Judge Callaway. Can T
ask you a couple questions?
DR. HAIGHT: Absclutely.
THE,COURT: All‘rigat: Do you believe that if
Dennis were not on his medicatioﬁ, that he were not én the
medication, that he'd he a danger to himself or to others?
| UR. HAIGHT: Um, there would be greater potential
for théf if he were not on his medication, ye#.

THE COURT: Okay. Thank you.

(8



2

A8

13

.

17
18
19

20

© o1

22

23

25

HO

e

(ORI o

o o B oo

=

o

b ]

@)

And Dennis toid you thet .the chiid was opening ths door and

trying tc get biocks but cf’ the entertainment centerf cocrrectg?
Correct.

And, in that process, he hit his head on the door I beliava.
Yes, He séid he had & big gooss eég on the side cf kis hzag.
And he called and told you about that?

Correct.

‘And did he discuss with you vhether or not he should take the

" child to the hospital?

No. -He said that he was doing finei He didn't ‘lose
consciousness, didn't thfow up, Ehat he sSeemed 1ike he wés
doing fine.

He was concerned ebout it, though?

He wanted to tell me just to let me know that it hzppeaned.
And that was Good Friday; correc:?

Corrgct.

And that evening before he returned the child to you, he took
the child to the Easter Bunny; right? .

Xﬁs.

e

And he Had photographs of the-child on the Easter Bunny's lap

taken; correct?

And he gave vbu a copy of one of the phetographs?
Yes, he did.

And then you eventuzlly got custody back of the child that

(4



O

o

o0 oy o

Lw)

L oI e

©

ooy o

nicht; right? E o r
For couple hours, yes. “ .
Okay. And d2d you notice any éwelling?
Yes, I did,
And was the swelling on the left side of the head?
Yes, it was.
How long was the.swelling?
Om, it was a, I would say, rairly long mark. I don't know
exactly the mezsurement . |
Three or fthur inchesf
Again, I don't éxéctly know the measurement.
Wéll, was it above the left ‘ezr?
t was —~-it Wa&s right here.

Right where the bruising shows up in the photographs?

":Céfrect. Plus he ‘had z acorctlon on his forahead along with
g red mark on his chln, on his knees and on the top of his
Teet.

The red mzrks on the knees resemble rug burns; is that right?

Correct.

r

Which could ea51ly be done by c*aw'lng7

I — I never experienced him having rug burns while I was

caring for hlm.
Now, was the swelling noticeabie?
Yes, it was.

Okay. Was it discolored?

70
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Yes, it was. ' o . v

And was the child acting as if it had a head injury?
de was a little fussy but not — he's also teething sg--
Did you take the child to the hcépital?

At thart fime I did not, no.

Did you teke the child to a doctor?

No, becauses ﬂe was doing fing.

He wasn't displaying any Symptoms of a head injury?

He was eating normally? .

His eating, um, was fair. I mean, he goes through gfowth
spurts-and then he eats.moré but he was also teething so he
wasn't, you know, 100 percent but close.

So his eating was not abnorﬁal; is that fair to say?

Right, right.

Then on Monday You decided to tzke the child éo fhe UwW
Hospitals; is that right?

On Monday the swelling had gone down and you could see that
there were three distinc;rmatks‘on the side of his head that
were round like a finéefp:inéssb, yes, T did.

And did you discuss that, taking the child to Uw Hospitais,

~ with anybody prior o doing it?

To the=- No, after T wen: to the police department.

You wernt to the police department and said look at these; is

that right?

(A



i went Chere te say: Is zhis what it:looks-like? It Igoks
like fingerprints to me. Does it look like.tha: to you? And
what  should I do.

Did you take the child to be uxcm~Lea by your-brother who's a
member ¢f the pelice depar;ment?
' Um, he briefly Stopped over before.

Okzy. BAnd your brother's name is Corey and he‘'s in the
courtroom? '

Cerréct.

So Ccrey came over EO.&GUI house and YOL showed the bruising
on the child to him? -

I had shown them to my parents first of all énd they said,
yeah, so Cofey came after they looked at h1m too |

Did you ask Corey to come over°

Yes, I did.

And he came over and did he tell you t5 take the child_down to
UW Hospital®> |
'No, he-did not.

Did he refer ydu to thelpolige department?

Un, I asked what T should do ;nd ﬁe said you could go to the-
police department.
" And did scmebody at the ch ce department tell you to tzke the
child to UW Hospital?

Yes. |

And you —- you dig that;: corract?

L2



Correct. T )
And than gid Yot contact Social Services or.did toey—-
The police officer contacted Socizi Services,

&nd which police officer was that?

And then Social Services contacted you?

They —- they came to the police department.

A1l right. And gig tﬁey file a teﬁporary placement order?
Yes, they did. |

And that exXpirsd?

Correct,

And the Corporation Counsel elected not to proceed with a
Chips_?roceeding; Corxrect? |
Right. Correct.

And then at that Point you contacted UW Hospital again; is
Tthat right? '

I don't reczll.

Well,. Dr. Greenbaum got involved in thisg case just this week;
cerrgct?

Correct,

énd the‘temporary physical placemenc order.eipired_on Monday;
torre;t?- _

Cbrrect.

And then you.éot U¥ Hospital involved subsequent to that;

correct?

Z3
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STATE OF WISCONSIN, CIRCUIT COURT, popge_, ,_ PYOAGE. COUNTY ! 2 o

) HREET)
Please Wwfm—-;« 1S77 Fa m!@&é's =2 [P ma'T/"ﬁEf_) . IN’IEECRCUECOUR?
K ) Potioner - SOMIRNDG 7 o RN “.'j? etition in Civil Court for _
Address: 908 MacArthur Drive : Temporary Restrairing APR 4 2005
(Opfiorl)  Bearver D, WI $3914 ‘ o Order and/or Injuncfion
VS

{Child Abuse — 30710)

Respondentt DENNIS £ MaYs . PRt RRON
Address: 109 HEILER ST - GaseNa. 05cv 1§ 4 " CLERK OF COURTS
BEAVER DAM WI 33916
Respondetit's | Dae o Bitn Sax Rice f'iegi _ 1 W Fialy _ﬁv'f:\lmhr
: 10-11.68 Male ,,wair.e gope 340 - Hrown b=

Under oath, I pelifion the court for 2 temporary restraining urder andfar injunction Bgainst the respondent under
§813.122, Wis_ Stats, baseqd upon the following; :

1. Thepeﬁﬁonerhéeﬁlmmgmd:m‘ ) ' a Rchid. [parent, Dlstagparent. [egal puardian,
zmedﬂd%&\ “"whmédateafhmismmm

. other,_ e 2
&2, Appoint a guarian ad {item for the cild,
3. Sefreaggnabls or hesessary chid. stiport, , -
amaunt for the: costs of maintaining this action and attomey fees, if deemed

4. Grantan awand 1h 2 ressormbie

Slgeafisto of Peionar
-1
3 Ryisi T, Mye.
a Narre Printed ar Tysed
4 Aorl 4, 2005
Y Bata
G412 9500 Pefion i (3 Coutfor Temperary Restraining Ocdar andlor injuncian {Chid Abusse.- 207103 §812.129, Wicoousin Staiviss
This form shall not be maiﬁed.nmaybesmpmmmzuﬁﬁuummm
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The respondent ma myself ars i the process of 2 divores action. During the Tespandent’s
last visit with the minor children, our 11 month old son came bagk to my residence with
bruises on his head Cggsistent with fingerprinis. Dodgs County Faman, Services took bat
JK 1\ D and QIR #1(0 physical custody 2nd ap Order o Temporary Physical Custody was
issued on March 30, 2005. Becamse the attorney or the Department of Health and Bimay
Services does not beligve that he has sufficient evidencs to meet he burden of proof in

I December of 2004, $i Renmis called me at work and told me he had made his final
goodbyes to his children and told me he wasa't coming home after work amd | wouddo't see
him again. This was another swicide threat. ,

7 = B g N A R T ey
ST -“WWW': TrErT :'.',".ll;':.."a'k”Jlj‘_"f""-:-'"J':"""' R R IR LTI hlralrsati A

iy A

- depressed state,

On'Fcbrnazy 8, 2005, Deamis called me at wark to teli me ke was going to the cemeiery to
spend the day. ) | e

© Qur three vear old just yesterday, told me that “daddy s2id we're going to die.' Wheg I
mc‘%%%'

. asked JEE5T at hie was talking ahont agd he explained that daddy had told him
that all four of us, morn,\m“ i and duddy were all going fo die.
WM. W,

My hashand has been in an extreme aggitated state sigee the: filing of this divorce action.
He has made nmerons threats and inferences fhat he is efther gomg to il hm:sclforb‘.ll
himself and the children. Now ke is openly talldng o our three year old som qbout dying.

1 20/0 980°ON JZ:91 SO. %0790 - J9CE 98€ 026 | 1D 40 W31 07 29400




: dxk-m- o . :
I believe it is in my children's best interest that they be protected from their father siven his

curten emotional state and given the fact tha: B our 11 moxth old son retrmned home -

on Mareh 28, 2005 with braises on his head conaistent with, fingerprimts.

Now that the Order for Temporary Physical Custody has expived, my husband is demanding

overnightt placement with the children. I do mot believe the children will be sife in his care.

Y am asking this Court to isse 2 Tem rary Restraining Onder on fheir behalf o
Kristi L. Mays o

Sabscribed and sworn to before
me this 4th dz_zy of April, 2005,

atricia C. Veling
Notary Public, Dodge County,
- My Commission expires 6/10/2007 -
. FIEED -
- IN THE CIRCUIT COURY
i APR 4o
DQODGE COUNTY, Wis
e LYNN M HRON
CLERX OF COURTS
3 2 S
1070 980°ON $239C <0, vorvg - LBSE 98E 026 L 1D 40 MWID 09 2900
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STATE OF WISCONSIN, CIRCUIT COURT, __ ~ DODGE COUNTY " | For oot Use
D.0.5. FIRST MIDDLE IRT% LAST <

Pefitioner %} injunction -
Aoress: Fod i i M., {Child AhUSE)“ .
{Optionaf) H-ld-04. E-F-08 -

FIRST MTODLE IT. LAST
Respanders LALy ol %‘*‘#QJ
Address: 10 2 £ = CaseNeo._ 05 cviga . .
. Ao i it 530/, ' .
Regpongents Jomeoramm ’&I i m RS
_Jo-(-681 M W&@’ - & 34, Brown | Bive ‘
THE CDURTF!HDS: ’ .

1.The pefitioner has fiieg .a pefition 'allégir'gg child abitse, .
. 2 The pefifioner has served upan the respandent a copy of the pefition ang Rlatice of the time for a hedring on

: 3 WhoseDitatg is 4-/-04 « R-Boq |
- 4-Based on the hearing held o the petitio, thereare reasonable grounds to befieve that the respandent fas
engaged in, or threatened 1o engage in abuse tg the child, T

THIS INJUNCTION SHALL BE EFFECTIVEUNTIL 4 £ /0o 7

\’iolat_ion of this order shall result in immediate arrest and is punishapie by imprisonment not to excaed
9 months or a fine not to exceed $1,000, or both, and payment of filing and service fess., :

This infunction is entitled to full faith and credit i Fvery civil or critninal court of the United States or
any other stzte, or Indian tribal courts (to the extent such tribaf courts hdve persenal jurisdiction over non
tribal members), " - - : : -

. %‘lﬁe respondentwas presentin BY THE COURT: ;
DISTRIBUTION: wurtand pesonally seved with ) 79 s .
) i Original - Cot . 2 copy of this oder, 4 Z@{ C@U\
i 'L Petifcner . £ i " oi(:rwa.rudge_ -
S 3. Respondent ' o /;:r cidy Qé t?).: CV; AN % b,
_ 4 LawEnforcement _ ) Name Prited o Typed
. £ DE;zanmmfufJusﬁcem'Designee ) , <& / Qr /6’ g
1 el 1 . e b - . ' Da
f-g-e.:‘Sc,n e ) Hended T35 The Peespandfn‘{- -
=g {

V434, ayog Injon Child Aburse)
This farm shall not be modifiad, It THIY D sucmiemantad with e .,

§813.122 Wiszznsia Slztines.
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Dumesﬁc.ahusé_:fchﬂgi abose attachment
" Case # esevien

Dn'm‘"ﬂ’chﬂd Visitation. The rmpouacnt may exercise such chiid wsuanon rights as are
pcrmmea herein or by the Family Court Commissioner or FamLy Court Judge, 2nd on 'such .
conditions as they shall determine. If the child(ren) is old enough, this may incinde
reasonable tclcphon“ acosss 1o the chﬂd(rcn) Visitation snaﬂ be e“crclscd away from thc
petitioner's residence, The respondent may call the pcunoncr solely for the purpose of
anmsma or cznc:hng child visitation or for dlsamng any emergencies jovolving.- the

- . child{zen). Thenamamayzlsohaveconmctforﬂlepmposeorattmdmgmama:

commseling 1f hoth are mteresta!. Finally, this § m]lmctmn does not-prohibit the respondtmt -
from commg to court for Faun'ly Court hearings or from patticipating in mestings to mscuss
the urvorc‘, at an artomcy s office even if the petitioner is also present. Any visitation set up

" under thds § injunction may be suu;ect to modification by order of the Fa.mﬂy Court and .-

' e...Ermse of such visitation will not be dc:med 2 violation of this m]llnCth

. Visitation schednle, R:sooni.nt may exercise visimtion at the ro]lowmc times and under ﬂm

following ferms; S uPm w:mo
By

'V‘lSL.T‘TP.TZc-U Y TLV?‘I _(-v‘.’f
G 'Jp‘”‘é" — . :.

flﬁrztﬂ:o )

I’ersnnal property p]d{np The rcsvondcnt may make arrangements to pick up his cloﬂnn=
snawng kit and otfucr pcrsoual ,ffects but not fmnmng, but only in the presence of a-
miformeq poucc gfficer. This pickup of pmverty must be at 3 mytually agreeable time and
the resnondent must make.the arrangements for the police. to be there unless the petitioner

assumes that rcsnousibﬂj_ty This order was made wuh peunoner S approval

No refief under §7-67 .:l §767. "4 The Court has only excrc;scd its inherent authority to dp

- Substantial justice befiween the parties in the context of §813. 12f§813 122, including to

. clarify whether child visitation is a woiahon of the injunction. The Court is not granfing amy

. relief under any section of chapter 767 of the Wis, Stats., including §767 24 and §767.24.

m———

No chiid ct.stodvlpnmary DIac.mcut a.wa.rd is rnadc herem
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This is not an appeal within Sec. 752.31(2) Stats,
“This is not an appeal entitled to preference by statute,

Dated this 15th day of Aqrl, 2005.
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ARGUMENT
Kristi correctly sets forth the standard of review in
her brief. The determination of whether reasonable grounds
exist for the issuance of a child abuse injunction is a

mixed question of fact and law. M.Q. v. Z2.0., 152 Wis.2d

701, 708, 449 N.W.2d 75, 78 (Ct. App. 1989). The Trial
Court findings can be set aside if the findings are clearly
erroneous. Wis. Stat. § 805.17(2) (2003-04)'. Then this
Court is to draw an independent conclusion as to whether the
established facts fulfill the legal standard for physical
abuse. M.Q., 152 Wis.2d at 708.

However, the issue before this Court is not simply
whether or not the Trial Court’s findings were clearly
erroneocus. Rather, the larger issue presented to the Court
by Dennis is whether the Trial Court and Court of Appeals
infringed on his constitutional right to have a relationship
with his child. To answer that question, this Court must
clarify how Wis. Stat. § 48.02(14g) should be applied and
the legislative intent of the Statute.

First, Kristi argues that the Trial Court did not err
in finding the medical testimony credible regarding J.K.M.'’s

injuries. The Trial Court did not find that the testimony

All references to the Wisconsin Statutes are to the 2003-04
version unless otherwise noted.

-3-



of Dr. Greenbaum was credible and the testimony of Dr.
Hennes was incredible. The Trial Court made no findings as
to witness credibility in its decision. The Trial Court digd
not discuss in its decision the degree, if any, to which it
relied on either of the doctors’ testimony in making its
decision.

Next, Kristi argues that the Trial Court and Court of
Appeals did not err in holding that the injuries to J.K.M.
support the finding that Dennis has engaged or may engage in
child abuse. This Court “is not gqualified to make findings
of fact”, that is the function of the trial court.

Hatleberg v. Norwest Bank Wisconsin, 2005 WI 109, 283 Wis.2d

234, 252, 700 N.W.2d 15, citing Wirtz v. Fleischman, 97

Wis.2d 100, 108, 293 N.W.2d 155 (1980). However, Kristi
spends the majority of her brief trying to convince this
Court that the Trial Court found the bruises to J.K.M. to be
severe. Her argument appears to extend as far as to
insinuate that the testimony regarding Dennis’ mental health
supports her argument that the bruises to J.K.M. were
severe.

To the contrary, the Trial Court did not make any clear
findings. It did not find that the bruises to J.K.M. were
severe. The very fact that the Trial Court did not make any

clear findings goes to the crux of Dennis’ argument. The



Trial Court failed to apply Wis. Stat. § 48.02(14g) to the
facts of the case, thereby infringing on his constitutional
right to have a relationship with his child.

Further, the issue before this Court is the definition
of severe bruising and the bruises to J.K.M.’s head.
According to Wis. Stat. § 809.62(6), the petitioner cannot
ralse or argue issues not set forth in the petition.
Therefore, Dennis asserts this Court must disregard Kristi’s
arguments regarding the “may engage in” component of Wis.
Stat. § 813.122(5) (a) and Dennis’ mental health, as those
issues were not petitioned for review.

Finally, Kristi pointed out to the Court that Yahn v.
Doocy, 2005 WI App 254, 288 Wis.2d 460, 706 N.W.2d 703 is an
unpublished decision. Counsel for Dennis did not believe
they were citing to an unpublished decision. On Friday,
March 9, 2007, counsel revisited Loislaw Legal Research
website to confirm the decision was published. The decision
again appeared to be published (A-Ap. 102-104). Counsel
then contacted a colleague and requested that the colleague
confirm on the Lexis Nexis website that the case was
published. The colleague reported the decision was
unpublished. Counsel then contacted Loislaw. A Loislaw
representative confirmed that the website was wrong, the

decision was unpublished, and the problem was being fixed



immediately. As the Court can see by looking at the Yahn
decisions printed on March 9, 2007 and March 12, 2007, the
March 9, 2007 decision appears to be a published decision
and the March 12, 2007 decision is designated as unpublished
(A-Ap. 102-105). Counsel was not in any way trying to

mislead or deceive the Court in citing the Yahn decision.



CONCLUSION
Kristi argues that this Court should make findings of
fact that were not found by the Trial Court. This Court is
not gualified to make those findings. Even if this Court
locks at all of the facts combined, the facts do not rise to

the requisite level for a finding of “severe” bruising.

Dated this 15" day of March, 2007.
Signed,

ELBERT & PFITZINGER, LTD.

.'//‘.-4 /——
n A7 Pfitzindef, SBN: 1000509
Attorneys for ondent-Appellant-
Petitigne

210 E. Center Street
P.O. Box 203

Juneau, WI 53039-0203
(920) 386-2505
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Result #5: Wisconsin Case Law - YAHN v. DOOCY, 2005 WI App 25 Page 1 of

T e ST LT

YAHN v. DOOCY, 2005 WI App 254
288 Wis.2d 460, 706 N.W.2d 702
Luke Yahn, Petitioner—Respondent. Payton Yahn and Isaac Yahn,
Petitioners, v. Brian P. Doocy, Respondent-Appellant.
Court of Appeals of Wisconsin, District IV.
No. 2004AP3018.

Opinion Filed: October 20, 2005.

APPEAL from an order of the circuit court for Vernon County:
MICHAEL J. ROSBOROUGH, Judge. Vacated.

Before Lundsten, P.J., Dykman and Higginbotham, JJ.
1 1 PER CURIAM.

Brian Doocy appeals a child abuse injunction which bars him
from physically disciplining his girlfriend's children. The
children's father petitioned for the injunction after he learned
from a third party that Doocy had hit one of the children in the
head with his knuckle in a Dairy Queen parking lot. The trial
court granted the injunction on the theory that the hit caused
the child pain and that pain constitutes "physical injury" within
the meaning of the child abuse statutes. We disagree. We conclude
that the evidence presented was insufficient to establish that
the child suffered a physical injury. Accordingly, we vacate the
injunction.

9 2 A trial court has discretion whether to grant a child abuse
injunction under WIS. STAT. § B3 2 (2003-04)(fn1] if there

are reasonable grounds to believe that the respondent has engaged
Or may engage in abuse of the child. M.Q. v. Z.Q.,

B Wis. 24 ToL, 796, «se M M.Is 7% (Ct.App. 1989). Whether reascnable
grounds exist is a mixed question of fact and law. We will uphold
the trial court's determinations as to what happened unless
clearly erroneous, but will independently review the legal
conclusions based upon those established facts. Id.

T 3 As the trial court notsd, the basic facts of the incident
were undisputed — namely, that Doocy, as a disciplinary measure,
hit the child on the forehead with the knuckle of one of Doocy's
hands while holding the child under his other arm. Doocy referred
to this as giving the child a "noogie." A third-party witness who
Wwas in the Dairy Queen testified that the blow did not amount to
& punch, {21 but that the child was crying after being hit.
3oth Doocy and the chiid's mother testified that the child was
iready crving or having a tantrum prior to being hit, and that
the child suffered no bruising or visible mark as a result of the
incident. The questicn before this court is whether as a matter
Oof law the conduct described above provided grounds for an
injunction.

9 4 In considering whether there are reasonable grounds tTo
believe that a person has engaged or may engage in abuse of a

"o

Child sufficient to warrant an iniunction, the term "abuse" has
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the meaning set forth in the Children's Code. Pertinent here, it

means "[p}hysical injury inflicted on & child by other than

accidental means.” WIS. STAT. §§ swo_.{l){a) and «s, ) (a).

Section . i { 4g}) defines physical injury as follows: " Physical

injury' includes but is not limited tc lacerations, fractured
ruis

i
ur

bones, burns, internal injuries, severe or frequent bruising or
at bodily harm."

1 5 Here, the trial court did not make a factual determination
that the child suffered any lacerations, fractured bones, burns,
internal injuries, severe or frequent bruising, or great bodily
harm or comparable harm. Rather, the trial court emphasized that
the statute's list of physical injuries was not exhaustive, and
concluded that the definition should encompass striking a child
in the head hard enough to cause pain.

1 6 Under the doctrine of ejusdem generis, the meaning of a
general catchall phrase in relation to the enumeration of
specific things in a statute is limited to other things "of the
same kind, class, character, or nature." State v. Ambrose,

B §, 7T, Bas NW.ze 208 (CE.App. 1995) (citations

Whlle we agree with the trial court that the phrase
"physical injury" is not restricted to those injuries specified
in the statute, we disagree that a rap on the head that does not
result in any mark, bruising, or other identifiable injury falls
within the same category as the enumerated injuries. To the
contrary, the very fact that the word bruising is qualified by
the terms "severe or frequent" suggests that even non-severe or
infrequent bruising may lie outside those injuries that the
legislature intended to address. Similarly, the legislature's use
of the term "great bodily harm” (defined under WIS. STAT. §
#25.22(14) as "bodily injury which creates a substantial risk of
death, or which causes serious permanent disfigurement, or which
causes a permanent or protracted loss or impairment of the
function of any bodily member or organ or other serious bodily
injury"), rather than the term "bodily harm” (defined under §
#29.27(4) as "physical pain or injury, illness, or any impairment
of physical condition"), suggests that the statute does not
encompass pain alone.

1 7 Thus, although this court by no means endorses the striking
of a three-year-old in the head as an appropriate disciplinary
measure, we cannot conclude that Doocy's conduct rose to the
level of child abuse as a matter of law. Accordingly, we conclude
that there were insufficient grounds to support the injunction,
and the injunction must be vacated.

By the Court. — Order vacated.

[fnl] A1l references to the Wisconsin Statutes are to the 2002-04
version unless otherwise noted.

[fnZ] The child's father mentioned during his argument to the
court that his other child had reported that Doocy struck both
childrsn with a fist on other occasions. That information was not
pProperly before the trial -court, however, because it was not
Provided by testimony prior to the close of evidence. We

.

therefore cannot consider it for purposes oi this appeal.

Copyright © 2007 Loislaw.com, Inc. All Rights Reserved
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Opinion Filed: October 20, 2005.

[EDITOR'S NOTE: This case is unpublished as indicated by the issuing court.]

APPEAL from an order of the circuit court for Vernon County:
MICHAEL J. ROSBOROUGH, Judge. Vacated.

Before Lundsten, P.J., Dykman and Higginbotham, JJ.
9 1 PER CURIAM.

Brian Doocy appeals a child abuse injunction whigh bars him
from physically disciplining his girlfriend's chlldren: The
children's father petitioned for the injunction after he lgarngd
rom a third party that Doocy had hit one of the children in the
head with his-knuékle in a Dairy Queen parking lot. T?e trial
court granted the injunction on the theory that the.h%t causgd .
the child pain and that pain constitutes "physical injury"” wlth;n
the meaning of the child abuse statutes. We disagree. We conclude
that the evidence presented was insufficient to establish that
the child suffered a physical injury. Accordingly, we vacate the
injunction.

T 2 A trial court has discretion whether to grant a child abuse
injunction under WIS. STAT. § 3:z.zz (2003-04)[fmi] if there
are reasonable grounds to believe that the respondent has engaged
Or may engage in abuse of the child. M.Q. v. Z.Q.,

& MoN.2z7F (Ct.App. 1989). Whether reasonable
grounds exist is a mized qﬁéstion of fact and law. We will uphold
the trial court's determinations as to what happened unless
clearly erroneous, but will independently review the legal
conclusions based upon those established facts. Id.

252 Wis. Za Tei,  Tam,

1 2 As the trial court noted, the basic facts of the incident
were undisputed — namely, that Doocy, as a disciplinary measure,
hit the child on the forehead with the knuckle of one of Do?cy'sl
hands while holding the child under his other arm. Doocy rerferred

Lo this as giving the child a "noogie." R third-party witness who

W&s in the Dairy Queen testified that the blow did not amount to
s _ Fimyv 1 it

@ punch,[fn2] out that the child was crying after being h

4 N - = - 3 mild b
Both Doocy and the child's mother testified that the child was

dlready crving or having a tantrum prior to being nhit, a?g :?at
The child sufiered no bruising or visible mark as & result of the
incident. The guestion before this court is whethgr as a matter
©f law the conduct described above provided grounds Ior an
injunction.

T4 In considering whether there are reasonable grounds zo
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a person has encaceH or may engage in apuse oI a
: icn, the term "abuss" has
the Ch: 1a*°n s Code. P nent here, i

Lz

a+ions, fractured
raquent bruising or

did not make a factual determination
lacerations, tractured bones, burﬁs,

3] freqguent bruLSLng,
harm or comparabie harm. Rather, the trial court
The statute's list of physical injuries was not exhaustive, and
concluded that the definition should encompass striking a child
in the head hard enough to cause pain.

1 € Under the doctrine of ejusdem generis, the meaning of a
general catchall phrase in relation to the enumeration of
specific things in a statute is limited to other things "of the
same kind, class, character, or nature." State v. Ambrose,

z ¥is. 2¢ T35, TIT, 540 NW.2¢ zog (Ct.App. 1995) (citations

omitted). While we agree with the trial court that the phrase
"physical injury" is not restricted to those injuries specified
in the statute, we disagree that a rap on the head that does not
result in any mark, bruising, or other identifiable injury falls
within the same category as the enumerated injuries. To the
contrary, the very fact that the word bruising is qualified by
the terms "severe or frequent" suggests that even non-severe or
infrequent bruising may lie outside those injuries that the
legislature intended to address. Similarly, the legislature's use
of the term "great bodily harm" (defined under WIS. STAT. §
2ze.22(14) as "bodily injury which creates a substantial risk of
death, or which causes serious permanent disfigurement, or which
Causes a permanent or protracted loss or impairment of the
function of any bodily member or organ or other serious bodily

injury"), rather than the term "bodily harm" (defined under §
222,22(4) as "physical pain or injury, illness, or any impairment
of physical condition"), suggests that the statute does not

€ncompass pain alone.

1 7 Thus, although this court by no means endorses the striking
of a three~year-old in the head as an appropriate disciplinary
measure, we cannot conclude that Doocy's conduct rose to the
level of child abuse as a matter of law. Accordingly, we conclude
that there were insufficient grounds to support the injunction,
and the injunction must be vacated.

By the Court. — Order vacated.

This opinion will not be published. See WIS. STAT. RULE
(1) {b) 5

{Zni] 211 references to the Wisconsin Statutes are to the 2003-04
rsicn unless otherwise noted.

{fn2} The child's father mentioned during his argument toc the
court that his other child had reporzed that Doocy struck both
children with a fist on other occasions. That information was not
roperly befors uhe £>ial court, however, because 1T W&s not
ovided by testimony prior to the close of evidence. We

erefore cannot consider it for purposes oI

A-Ap. 105
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ISSUES PRESENTED FOR REVIEW

May a fact finder, in determining whether a bruise is
“severe,” as that term is used in Section 48.02(14g) Wis.
Stats., consider the totality of the circumstances, including
characteristics of the child, characteristics and behavior of the
perpetrator, mechanism of injury, medical significance of the
bruise, and medical significance of the mechanism of
infliction of injury?
The circuit court answered yes.

The Court of Appeals answered yes.

STATEMENT OF THE CASE

The statement of the case and statement of facts

provided by the litigants are sufficient.



ARGUMENT

This Brief suggests that the word “severe” used in
Section 48.02(14g) Wis. Stats. might be considered
ambiguous because there may be bruises which are described
as not severe when viewed from a strictly medical standpoint,
but which may yet be properly determined to be “severe”
when examining all of the related circumstances which are
relevant to the inquiry. This Brief argues, however, that if
this different meaning constitutes an ambigﬁity, that
ambiguity is easily resolved by reading the language in the
context of the statute as a whole. In the alternative, this Brief
argues that even if the term “severe” is unambiguous, and is
limited to a concept determined solely by medical
examination of the bruise, the statutory provision within
Section 48.02(14g) Wis. Stats. that “ “physical injury” |
includes but is not limited to . . .severe or frequent bruising . .

.. 1s sufficiently broad to encompass non-severe and non-



frequent bruising when such injuries are accompanied by

sufficiently aggravating circumstances.

I. THE TERM “SEVERE” AS USED IN SECTION
48.02(14g) WIS. STATS. INCLUDES BRUISE
INJURIES WHICH ARE MEDICALLY NON-
SEVERE WHEN THE SURROUNDING
CIRCUMSTANCES ARE SUFFICIENTLY
AGGRAVATED.
In this case, both parties have staked out positions
which are dangerous, and contrary to the public interest.
~ Nevertheless, the decision in this case will guide judges,
juries, investigators and attorneys representing the public
interests in future physical injury cases. These issues are
extremely common, not only in the context of child abuse
restraining orders, such as the instant case, but in determining
when a child may be in need of protection or services as
provided by Section 48.13(3) Wis. Stats. It is therefore

critical that judges and juries be given guidance as to whether,

and how, to consider the relevant surrounding circumstances



when deciding if a particular bruise injury is "severe" under

the statute and therefore constitutes abuse.

The legislature has directed that Chapter 48 be
“liberally construed” to effectuate the expressed legislative
burposes which include “to recognize that children have
certain basic needs which must be provided for, including . . .

the need to be free from physical . . . injury ...” Section

48.01(1)(intro.) and Section 48.01(1)(ag), Wis. Stats.

The phrase “liberally construed” was added to the
statute as part of 1995 Act 275 which was the same Act in
which the legislature included the definition of “physical
injury” which is at the heart of the dispute. The Act also
added the following language to 48.01(1) (intro.): “In
construing this chapter the best interests of the child shall

always be of paramount consideration.”

By including this language, the legislature could not

have intended for fact finders to turn a blind eye to



circumstances surrounding the infliction of a bruise injury,
which, if looked at in isolation, might not be regarded as
medically severe. Such a pinched interpretation of the statute
would result in many children being left at great risk of more
maltreatment. This absurd and manifestly unjust result is
what would occur should the Court adopt either of the two

approaches propounded by the litigants in this matter. '

As noted above, the “severe bruising” “liberally
construed” and “best interests... shall be paramount”
language was all added to the statute simultaneously in 1995
Act 275. Thus, read in pari materia, the term “severe
bruising” should be construed liberally so as to encompass
bruising which is “severe” in light of all of the surrounding
circumstances and not merely bruising which is “medically
severe” when viewed in an information vacuum or in

isolation. This is consistent with the principle that :

' In the view of this Amicus Curiae, the position advocated by Kristie,
which seems focused on allowing the court to consider the age of the
child, is only marginally better that the rule urged by Dennis, and still
falls short of the degree of latitude which should be granted to fact
finders in bruise injury cases.

8



“statutory language is interpreted in the context in
which it is used; not in isolation but as part of a
whole; in relation to the language of surrounding or
closely-related statutes; and reasonably, to avoid

unreasonable or absurd results.”

State ex.rel. Kalal, et al. v. Circuit Court, et al., 2004 W1 58,

P46,271 Wis. 2d 633, 663,681 N.W. 2d 110, 124 (internal

citations omitted.)

The Court should not be concerned that such a rule
will lead to the situation envisioned by Judge Dykman’s
dissent or described by Dennis where all minor bruises
become evidence of abuse—most minor bruises on children
are in fact of the type normally acquired by children, and
looking at the surrounding circumstances in those cases will
not result in determinations of abuse. But the degree of
medical severity of the bruise cannot, alone, be the

determinative factor.



Fact finders are in the best position to determine when
all those other relevant factors are such that what might be a
medically non-severe bruise should be determined to be
severe for purposes of the statute. Some of those factors
could include the location or type of bruising, including
patterning, the age or stage of development of the child, the
statements of witnesses, and of alleged perpetrators, the
behaviors of the alleged perpetrator towards the child or
others, the mechanism of injury (often related to patterning)
and whether the bruise was incurred with a high risk of
greater harm (e.g. a “medically minor” bruise to the forehead
inflicted in a manner which exposed the child to a large risk

of concussion or skull fracture.)

Judge Dyckman's dissent and Dennis's brief and
argument focus on the normal bruises and minor injuries that
* are acquired as the badges of a happy and playful childhood.
But these types of injuries are not the concern of the statute.

The marks and bruises with which the statute is concerned are

10



those that are the badges of non-accidental maltreatment. The
hard part is distinguishing the two. In order to make such a
distinction, it 1s imperative that fact finders be given the
opportunity to consider all the relevant factors bearing upon

whether a given bruise is "severe” for purposes of the statute.

It is worth emphasizing that only non-accidental
injuries are at issue here. Accidental injuries, whether burn,
cut, fracture, or bruise, do not qualify as abuse. The
intentionally inflicted burn, whether by cigarette pressed into
the palm or by scalding, is always a form of abuse under the
statute. Intentional or reckless causation of broken bones or

lacerations are also abuse.

Only bruises are given the “severe or frequent”
qualifier. This may be because it is possible that children can
pick up bruises, even non-accidentally, quite often, without
there being an implication of abuse. Thus a parent or
caretaker who engages in a non-accidental act which results

in a minor bruise, should not, without more, be found to have

11



engaged in abuse. Judge Dyckman’s concern about turning
“ordinary bruising” into abuse is in fact greatly alleviated by
allowing the fact finder to consider the surrounding facts and

circumstances of the incident.

As to bruises, the question is whether a fact finder |
should be able to consider the totality of the circumstances in
determining whether a bruise injury is "severe.” A bruise
may be thought to be medically non-severe because the
doctor sees that the bruise is of a type which usually heals
quickly, does not affect other body systems besides the
affected skin, is not likely to lead to blood clots, infection,
impairment of function, scarring or disfigurement. |

Nevertheless that same bruise may be “severe” when
that term is interpreted within the context and in light of the
purposes of Chapter 48. Similarly, it may be that some
medically severe bruises are not “accidental” and yet not
“severe” for purposes of the statute. For example a child may

get a medically significant bruise while playing certain

12



contact sports, yet even when the cause is not an accident, it

1s not automatically abuse.

Both the terms “severe” and “frequent” are left
undefined within the statute-- it is for the fact finder to
determine how many times in a given time frame is
“frequent” or how severe is severe enough to render the

bruising abuse.

Human behavior and maltreatment of children takes on
an infinite variety of guises. Medical severity as described
above should be one factor, but not the only factor be
considered in deciding whether a bruise is severe so as to fit

under the definition of physical abuse.
A few examples may suffice to illustrate the point:

1. A six month old infant with a single bruise on
the thigh, which is medically non-severe in terms of the
factors listed above. It involves no major blood vessels, and

is not likely to lead to further complications such as clots or

13



scarring or infection. However, the bruise is in the
unmistakable form of an adult human bite mark. It would be
absurd to interpret the statute so as to preclude this injury

from the definition of abuse.

2. A daycare provider discovers that a one-year-
old child’s back is covered with crisscrossed, thin linear
bruises. She fails to report this in a timely way to law
enforcement or social s’ervices, and no photographs are taken.
By the time this is reported, the injuries have completely
healed. Thus, no medical opinion can be provided as to
severity. The daycare provider later describes the marks as

looking like they were the result of whipping with a shoelace.

3. A parent takes aim at a 14 year-old child's head
with a baseball bat and swings hard-- not a playful tap on the
shoulder. Because the parent is a very poor hitter, or because
the child sneezes at the right instant, or because of some other
fortuity, only a glancing blow to the scalp occurs, resulting in

a single, medically non-severe bruise. The intent and the

14



mechanism of the causation of the bruise are quite relevant.
The age of the child is of little relevance. It would be absurd
to conclude that this medically minor bruise injury is not

abuse.?

4, A teacher picks a small 8-year-old child up off
the ground and intentionally slams the child, forehead first,
into a door. Fortunately, no concussion or fracture results, just
a bruise. Older teenage students witnessing the event leave
the school, call police and are so distressed they immediately
enroll in other schools. They express that they were put in
fear for the little boy's safety based on the violence of the
teacher's action they had witnessed. Should not a fact finder
be able to consider this evidence-- the behavior of the
perpetrator at the time of the incident, that others were put in
reasonable fear for the boy, the mechanism of causation, and
the mere fortuity of avoidance of more serious injury?

Common sense indicates that these surrounding

2 Unfortunately, this description is the only example of maltreatment in
this brief which is not based upon a real case known to the author.

15



circumstances must be considered unless the statute is to be

rendered absurd in its application.

Medical professionals may use the relevant language
differently from the statutory meaning. For instance, it is
clear within the record of this case that doctors use the term
"abuse" somewhat differently than does the statute. When
Dr. Greenbaum testified that the marks were "suspicious for
abuse," (Transcript, Appellant-petitioner’s appendix, page
117) she was probably not trying to say that they were
"suspicious for being severe bruising" Rather she was
making a reference to being suspicious as to the mode of
infliction-- it was a reference to the primary definition of
abuse in Section 48.02(1)(a) -- physical injury inflicted on a
child by other than accidental means. In other words, she was

suspicious that the injuries were inflicted non-accidentally.

Similarly, it makes sense that a physician may describe
a bruise as either severe or non-severe solely with respect to

the discrete injury’s medical effects. But in the statutory

16



context, the medical defining of severity, while of some
assistance to the fact finder, should not be regarded as the last
word any more than would the medical defining of “frequent”

in cases of multiple bruising episodes.

Because the purpose of Chapter 48 is to protect the
welfare of children, and because human behavior takes on
infinite permutations, the deﬁnition of physical injury must be
interpreted with sufficient elasticity to accomplish the

purpose of the statute.’

* Unfortunately, the diverse and creative methods which parents and
other caretakers can use to harm children, particularly in the name of
discipline, are innumerable, and no statute can adequately list or define
them all-- some forms of maltreatment in cases seen in the Dodge
County Corporation Counsel office of the last several years might not fit
within the pinched interpretation of the statute proposed by Dennis.
Some, such as the use of an electric shock dog training collar on a child,
leave no detectable injury on the child's body and result in "pain alone."
That method, and others, may be tantamount to torture, and yet may not,
at least arguably, fit within a too-narrow ejusdem generis analysis
because they leave no detectable injuries which are similar to broken
bones, burns or lacerations, or detectable internal injuries-- some of these
include prolonged kneeling on broomsticks, dry beans, or rice grains,
forced ingestion of pain-inducing foods such as hot pepper sauce, or of
other food products to the point of causing vomiting, and forced
maintenance of painful physical positions for extended periods.

It is also interesting to note that while "torture" can be
considered an "aggravated circumstance" justifying a court not requiring

17



II. EVEN IF THE WORD “SEVERE” IS
NONAMBIGUOUS AND LIMITED TO MEDICAL
SEVERITY ONLY, THE CATCHALL PROVISION
OF “INCLUDING BUT NOT LIMITED TO” IS
SUFFICIENTLY BROAD TO ENCOMPASS NON-
SEVERE BRUISING WHEN ACCOMPANIED BY
SUFFICIENTLY AGGRAVATED
CIRCUMSTANCES.
Because, as shown above, the overarching purpose of the
statute would be frustrated if fact finders were not able to
evaluate non-severe bruising in light of the other relevant
circumstances, the catch-all provision should be interpreted
so as to allow non-severe bruising, when inflicted with
sufficiently serious aggravating circumstances, to be found to
constitute abuse. This is because the purpose of the statute is

to protect children from serious harm. As shown in several of

the examples above, there may be instances when even a

reasonable efforts to prevent removal of a child from the parent's home
(see Secs. 48.355(2d) (a)(1) and 48.355 (2d)(b) Wis. Stats.), torture is not
specified as a form of abuse, and when it leaves neither detectable
injury nor detectable emotional damage, under Dennis's analysis, many
cases of “pain alone” torture might not be actionable as abuse at all. As
both litigants seem to concede that “pain alone™ cases are not abuse, this
court might consider clarifying that under sufficiently aggravated
circumstances, “pain alone” associated with activities similar to torture
may constitute abuse under the catch-all.

18



minor bruise is inflicted under circumstances which, in terms
of the implications for the child’s welfare, are equal to or
exceed the gravity of instances of the other types of injuries

listed without qualification in Section 48.02(14g) Wis. Stats.

CONCLUSION

Those who work to give children the benefit of the
laws enacted to protect them, would be seriously handicapped
if the Court were to adopt an interpretation of Section
48.02(14g) Wis. Stats. which stops the fact finder’s inquiry
for all bruises which may be, from a medical standpoint, non-
severe. This is true even if the age or speciél Vuinerability of
the child is allowed to be considgr;:d. These injuries don’t
happen in a vacuum, and courts cannot evaluate them in a
vacuum of information. Courts and juries must be permitted
to consider the surrounding facts and circumstances when

presented with cases of bruise injuries if the purposes of the

19



statute are to be fulfilled. This Court should issue an opinion
which permits finders of fact to consider the totality of the
circumstances in determining whether a bruise is severe for

purposes of the statute.
Dated April 16, 2007
DODGE COUNTY CORPORATION COUNSEL
BY.O A
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/ /Z{ ~Kianovsky

Assistant Corporation Counsel
State Bar # 1019481

127 E. Oak St.
Juneau, WI 53039
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ARGUMENT

Corporation Counsel argues that a trier of fact should
look at the totality of the circumstances and determine
whether a bruise is “severe” within the meaning of Wis.
Stat. § 48.02(14g) (2003-04)!. Had the legislature wanted to
the Statute be applied as Corporation Counsel suggests, the
legislature would not have used the specificity it did with
the context of the Statute.

Dennis’ position in his brief was that, in the instant
case, medical testimony was presented that the bruises to
J.K.M. were not the result of abuse to a medical degree of
certainty. Dennis stresses to the Court that the medical
testimony should not have been ignored. Dennis also
stresses that the Court needs to make clear to triers of
fact that the Statute states “severe or frequent” bruising
and that this is not just superfluous language. Dennis
believes his argument is in line with what the legislature
intended in drafting the Statute. The legislature was
trying to draft the Statute in such a way to require some
objective evidence of abuse, i.e. lacerations, broken bones.
Dennis gleans from the Statute that the legislature was

trying to avoid injunctions being issued based on the

All references to the Wisconsin Statutes are to the 2003-04
version unless otherwise noted.
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emotional responses of triers of fact. Corporation Counsel
is taking the position if the trier of fact is so outraged
by the actions of a person that an injunction can be issued.
This is the exact emotional response that the Statute needs
to guard against.

Corporation Counsel argues a trier of fact should
consider factors such as the location or type of bruising,
the age of the child, the statements of witnesses, or
behaviors of the perpetrators, among other things. The
Statute already addresses a couple of these factors. A
severe bruise can only be found to be a basis for an
injunction 1f it is by other than accidental means
{(behaviors of the perpetrators, statements of witnesses).
Further, severe does not and need not depend on location nor
age, nor should it. The Court, through questioning at oral
arguments, already pointed out how ridiculous age can be as
a consideration.

Corporation Counsel argues that only bruises are given
the “severe or frequent” qualifier. That is not true. The
Statute states that “lacerations” are included in the
definition of “abuse”. Surely a trier of fact would not
believe a scratch or paper cut would be included in the
definition of laceration.

Corporation Counsel then suggests four examples to



illustrate its point. The examples brought forth by
Corporation Counsel illustrate nothing more than the
absolute necessity that the Court by using strict statutory
construction guide trial courts. What is necessary, 1is that
the Court not spin-off in a million directions with nuances
with different fact patterns. Put simply, speak to the
definition of severe and the apparent statutory mandate that
bruises be severe or frequent. If the facts alleged in an
injunction are of bruising, this Court should require that
it be severe regardless of who has been the victim.
Bruising that is not severe but may be caused a by dangerous
act toward a victim may be considered by the Court in
determining where a person may engage in abuse. The
arguments being made are an attempt to persuade the Court to
relax the language regarding bruising. The strict
interpretation prayed for by Dennis does not leave a victim
without avenues of protection not the least of which are the
other grounds that may be alleged in support of an
injunction.

Corporation Counsel states “the catch-all provision
should be interpreted so as to allow non-severe bruising,
when inflicted with aggravating circumstances, to be found

Ies

to constitute abuse. The statute is clear: “severe or

frequent bruising”. Dennis, again argues, that is why the



doctrine of ejusdem generis should apply. If the catch-all
is not restricted to injures of the same class and
character, the definition will be eroded to such a degree to

render the rest of the Statute useless.



CONCLUSION

Fore the foregoing reasons the Court should not expand

the definition of “severe” bruising to the degree argued by

Corporation Counsel.
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