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I.    INTRODUCTION 
 

Plaintiffs-Appellants, Thomas H. Schmitt, CPA d/b/a 
Metropolitan Business Services and MBS-Certified Public 
Accountants, LLC (collectively “Schmitt”), appeal from a 
decision of the Court of Appeals, District I, entered on 
August 10, 2010 (the “Decision”).  The Decision affirmed 
orders of the Milwaukee County Circuit Court, the Honorable 
Richard J. Sankovitz presiding, dismissing Schmitt’s damage 
claims under Wisconsin statutes that specifically prohibit the 
unlawful conduct at issue here – namely, the billing of 
unauthorized charges to telecommunications customers, an 
illegal practice sometimes referred to as “cramming.”   

On motions to dismiss, the Circuit Court concluded 
that Schmitt’s complaint adequately alleged violations of 
Wis. Stat. § 100.207, which makes cramming illegal and 
provides a statutory damages remedy for those harmed by the 
practice.  In addition, Schmitt alleged damage claims under 
Wis. Stat. § 100.18 and the Wisconsin Organized Crime 
Control Act, Wis. Stat. § 946.80, et seq. (“WOCCA”).  Even 
though Schmitt properly alleged statutory violations in his 
complaint, the Circuit Court concluded that his statutory 
damage remedies were barred by the common law voluntary 
payment doctrine. 

The Court of Appeals affirmed the dismissal of 
Schmitt’s statutory damage claims, stating that it considered 
itself bound by Putnam v. Time Warner Cable of SE Wis. Ltd. 
P’ship, 2002 WI 108, 255 Wis. 2d 447, 649 N.W.2d 626, and 
Butcher v. Ameritech Corp., 2007 WI App 5, 298 Wis. 2d 
468, 727 N.W.2d 546.  See Decision ¶ 9, citing Cook v. Cook, 
208 Wis. 2d 166, 189-90, 560 N.W.2d 246 (1997) (Court of 
Appeals may not overrule, modify or withdraw language from 
a previously published decision).  In both Putnam and 
Butcher, however, the specific issues raised by this appeal 
were neither presented by the parties nor decided by the 
courts.  See 1999 WL 33733712 (appellants’ brief to Supreme 
Court in Putnam).1 

                                                 
1 The claims in Butcher did not involve damage remedies under statutes, but 
were based on common law.  The Butcher plaintiffs cited a Wisconsin statute in 
their complaint, Wis. Stat. § 77.52(2)(a)5, but the legislature did not authorize a 
private right of action for damages under that statute, unlike the statutes at issue 
here.  See 2006 WL 6141451 (appellants’ brief to Court of Appeals in Butcher). 
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There are no published decisions from any appellate 
court in Wisconsin analyzing the issues presented by this 
appeal or holding that that the voluntary payment doctrine 
bars statutory damage claims.  Moreover, to the extent one 
might attempt to read Putnam or Butcher to imply such a 
holding, any such implied holding would conflict with more 
recent express holdings of the Supreme Court, which has 
decided that a common law doctrine (such as the economic 
loss doctrine) cannot undermine public policy determinations 
made by the legislature when enacting statutes.  See Stuart v. 
Weisflog’s Showroom Gallery, Inc., 2008 WI 22, 308 Wis. 2d 
103, ¶ 33, 746 N.W.2d 762 (economic loss doctrine did not 
apply to statutory claim); see also Novell v. Migliaccio, 2008 
WI 44, ¶ 27, 309 Wis. 2d 132, 749 N.W.2d 544 (common law 
element of reasonable reliance not required to state a proper 
claim under Wis. Stat. § 100.18).    

On March 16, 2011, the Supreme Court granted 
Schmitt’s petition for review as to three questions involving 
the interaction between the common law voluntary payment 
doctrine and the statutory claims at issue on this appeal.   

 
II. STATEMENT OF ISSUES PRESENTED 

FOR REVIEW 
 
 The Supreme Court granted review with respect to the 
following issues: 
 
1. Does the common law voluntary payment doctrine bar 
Schmitt from seeking damages under Wisconsin statutes 
(including Wis. Stat. §§ 100.18, 100.207 and WOCCA), 
where the legislature, by enacting the statutes, specifically 
created private rights of action for damages for victims of the 
prohibited practices? 
 

Circuit Court and Court of Appeals answered “yes.” 
 
2. Must individuals pay illegal charges or fees “under 
protest” to preserve the right to bring a statutory claim for 
damages under Wis. Stat. §§ 100.18, 100.207 and WOCCA, 
even though the legislature did not include a protest 
requirement in the statutes? 



3 
 

 
Circuit Court and Court of Appeals answered “yes.” 

 
3. Is there an exception to the voluntary payment doctrine 
that prevents those who violate Wis. Stat. §§ 100.18, 100.207 
and WOCCA from availing themselves of that doctrine to 
escape liability for statutory damages resulting from their 
wrongful conduct? 
 

Circuit Court and Court of Appeals answered “no.” 
 
III. STATEMENT ON ORAL ARGUMENT AND 

PUBLICATION 
 
 Schmitt contends that oral argument and publication 
are appropriate in this case. 

 
IV. STATEMENT OF THE CASE 
 

A. The Nature of the Case 
 
In the complaint,2 Schmitt alleged that certain 

telecommunications companies routinely engage in unlawful 
“cramming,” which involves deceptively inserting relatively 
small, unauthorized charges into customers’ telephone bills.  
A. 21, ¶ 1.3  The telecommunications companies alleged to 
engage in this illegal practice include defendants-respondents, 
Wisconsin Bell, Inc. d/b/a AT&T Wisconsin (“AT&T”) and 
ILD Telecommunications, Inc. d/b/a ILD Teleservices 
(“ILD”) (collectively, “Defendants”).    

The complaint alleged claims for damages based on: 
(1) Wis. Stat. § 100.207, Wisconsin’s anti-cramming statute; 
(2) Wis. Stat. § 100.20(5); (3) Wis. Stat. § 100.18; (4) 
WOCCA; and (5) common law unjust enrichment.  A. 34-44.  
This appeal, however, involves only Schmitt’s statutory 

                                                 
2 Although Schmitt brought this case as a putative class action, the Circuit Court 
dismissed the case before any issues related to class certification were decided.  
Accordingly, at this time, the case is an individual action, not a class action. 
 
3 Throughout this brief, “A.__” shall refer to the Appendix filed herewith, and 
“R.__” shall refer to the docket entries of record in the Circuit Court below. 
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damage claims under Wis. Stat. §§ 100.207, 100.18 and 
WOCCA.  None of the damage claims at issue on appeal are 
based on common law. 

 
B. Procedural History of the Case 

 
On November 12, 2007, the Circuit Court heard 

motions to dismiss filed by Defendants, who argued, inter 
alia, that Schmitt’s damage claims should be dismissed based 
on the voluntary payment doctrine.  Before ruling on the 
voluntary payment issue, the Circuit Court considered 
whether the complaint adequately pled causes of action under 
the pertinent statutes.  A. 80-89. 

After deciding that the complaint properly alleged 
statutory claims, the Circuit Court ruled that Schmitt’s 
damage claims under those statute must be dismissed based 
on the voluntary payment doctrine, subject to a narrow 
exception for certain charges not at issue on this appeal.  A. 
17, ¶ 3.  In dismissing these claims, the Circuit Court 
acknowledged Schmitt’s assertion that the common law 
voluntary payment doctrine should not trump private rights of 
action specifically created by the legislature.  A. 89.  
Regardless of whether this argument might make “good 
policy sense,” the Circuit Court stated that the argument did 
not “find[] enough support in the law.” A. 90.  In the Circuit 
Court’s view, if the legislature had intended to abrogate or 
“override” the common law doctrine, it needed to include 
express statutory language to this effect in the relevant 
statutes.  A. 90.    

Thereafter, Schmitt voluntarily dismissed his claims 
seeking injunctive relief (R. 66) and filed timely Notices of 
Appeal on July 23, 2008 (as to ILD) and September 10, 2008 
(as to AT&T).  R. 72, 76.  These appeals were consolidated 
and decided by the Court of Appeals, without oral argument, 
on August 10, 2010.  In its unpublished Decision, the Court 
of Appeals applied the voluntary payment doctrine to affirm 
the Circuit Court’s dismissal of Schmitt’s statutory damage 
claims under Wis. Stat. §§100.207, 100.18, and WOCCA.  

In its ruling, the Court of Appeals stated that the 
Wisconsin legislature needed to amend the pertinent statutes 
to specifically abrogate the voluntary payment doctrine.  
Decision ¶ 15.  Presumably, if the Decision stands, absent 
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legislative action, all damage claims would be barred under 
the three pertinent statutes (and others) unless the victims of 
the illegal activity (in this case, cramming) discover the 
wrongful conduct and pay illegal charges under protest.  See, 
Decision ¶ 11 (customer can still sue for damages if the 
deceptive charges are discovered and paid under protest).  In 
essence, a protest requirement is written into the pertinent 
statutes, even though they contain no such requirement. 

The Court of Appeals based its Decision entirely on 
the voluntary payment doctrine.  None of the other issues 
raised by the parties on appeal were considered or addressed, 
and no such issues were the subject of Schmitt’s petition for 
review.  On March 16, 2001, the Supreme Court granted that 
petition.            

 
C. Statement of Facts 

 
Schmitt alleges that Defendants knowingly engage in 

cramming, a deceptive practice that has long plagued the 
telecommunications industry.  A. 21, ¶ 1; A. 27, ¶ 23.  As 
alleged in the complaint, telecommunications companies that 
engage in cramming fall into three categories: (1) local 
exchange carriers (“LECs”), such as AT&T, which bill their 
customers for local telephone services; (2) billing aggregators 
or consolidators, such as ILD, which consolidate charges and 
forward them on to LECs for inclusion in local telephone 
bills; and (3) alleged service providers, including, in some 
cases, ILD.  A. 25, ¶¶ 15, 16, R. 37 (including copies of 
telephone bills filed by AT&T and considered by the Circuit 
Court and Court of Appeals below, which show that ILD was 
an alleged service provider in some cases).   

Schmitt alleges that the persistence of cramming 
requires the knowing participation of telecommunications 
companies at all levels.  A. 25, ¶ 16.  The alleged service 
providers (including ILD, in some cases) wrongfully initiate 
the bogus charges, and then forward them on to billing 
aggregators (including ILD, in some cases), which 
consolidate and knowingly incorporate the unauthorized 
charges into certain billing formats and forward them on to 
LECs for inclusion in customers’ telephone bills.  A. 25-27, 
¶¶ 15-23.  The LECs (such as AT&T) then knowingly pass 
the unauthorized charges on to their customers.  Id.  Along 
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the way, each of these companies receives a portion of the 
payments made by customers on these unauthorized charges.  
The portion of the cramming revenue that flows to each 
Defendant is governed by contracts.  A. 27, ¶ 23.  In light of 
these arrangements, Defendants lack the financial incentive to 
prevent cramming.  Indeed, it is alleged that they have much 
to gain from continuing the illegal practice, which is why it 
persists.  A. 28, ¶ 24. 

In 1998, AT&T and other telecommunications 
companies drafted guidelines that they claimed would address 
the cramming problem, which they titled “Anti-Cramming 
Best Practices Guidelines” (hereinafter “Guidelines”).  A. 21, 
¶ 2, Exh. A. In the Guidelines, AT&T admitted that cramming 
(defined as the “submission or inclusion of unauthorized, 
misleading or deceptive charges for products or services on 
consumers’ local telephone bills”) is a serious problem in the 
industry.  Id.  The Guidelines outlined a series of reasonable 
steps that could be taken by LECs and billing consolidators 
(such as AT&T and ILD) to identify or flag charges generated 
by troublesome service providers, including those whose 
charges result in a substantial number of consumer 
complaints.  A. 30-31, ¶ 30.  Nonetheless, despite these “best 
practices,” Defendants chose not to implement them, thereby 
allowing cramming to persist.  Id. 

By participating in cramming schemes, Defendants 
have systematically stolen millions of dollars from thousands 
of customers, including Schmitt and other Wisconsin 
residents.  A. 28, ¶ 24.  The Complaint seeks to hold 
Defendants financially responsible for this illegal activity, 
and to obtain damages on behalf of Schmitt and others who 
have been harmed by the unlawful conduct.  
 
V. ARGUMENT 
 

A.     A De Novo Standard of Review Applies 
 

The Circuit Court granted motions to dismiss filed by 
Defendants under Rule 802.06.  At the motion hearing, the 
Circuit Court suggested that it had the authority to convert 
Defendants’ motions to summary judgment motions because 
AT&T had attached copies of telephone bills to a brief 
(though not under an affidavit).  R. 37.  The parties agreed, 
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however, that the motions should not be converted to 
summary judgment motions.4  The possibility of converting 
Defendants’ motions was not raised until the day of the 
hearing.  A.112-114.  Even then, it was not clear whether the 
Circuit Court was actually converting the motions.  A. 139.  
(“I would deny the motion to dismiss, and in fact, the motion 
for summary judgment insofar as I’m treating it as such.”).  
For these reasons, on this appeal, Schmitt contends that 
Defendants’ motions should be treated as motions to dismiss, 
rather than summary judgment motions. 

Regardless of how the motions are characterized, a de 
novo standard of review applies.  See Peterson v. Volkswagen 
of America, Inc., 2005 WI 61, ¶ 14, 281 Wis. 2d 39, 697 
N.W.2d 61, 2005 WI 6 (decisions on Rule 802.06 motions are  
reviewed de novo, without deference to the circuit court’s 
decision); Tews v. NHI, LLC, 2010 WI 137, ¶ 40, 330 Wis. 2d 
389, 793 N.W.2d 860 (summary judgment decisions reviewed 
de novo).   

     When reviewing decisions on motions to dismiss filed 
under Rule 802.06, an appellate court assumes that the facts 
alleged in the plaintiff’s complaint are true and liberally 
construes the pleading, dismissing only if “it appears certain 
that no relief can be granted under any set of facts that a 
plaintiff can prove in support of his or her allegations.”  
Peterson, 2005 WI 6, ¶ 16. 

Similarly, when reviewing a summary judgment 
decision, appellate courts use the same approach as the 
Circuit Court.  See Tews, 2010 WI 137, ¶ 41 (describing 
summary judgment methodology).  Summary judgment will 
not be granted “unless the moving party demonstrates a right 
to judgment with such clarity as to leave no room for 
controversy,” or, in other words, summary judgment is 
appropriate “beyond a reasonable doubt.”  Grams v. Boss, 97 

                                                 
4 When briefing the motions, the parties agreed that the Circuit Court could 
consider the telephone bills filed by AT&T without converting the motions to 
dismiss to ones for summary judgment, as those bills were referenced in 
Schmitt’s complaint and were central to his claims.  R.15, 29; see Venture 
Assoc. Corp. v. Zenith Data Systems Corp., 987 F.2d 429, 431 (7th Cir. 1993) 
(“Documents that a defendant attaches to a motion to dismiss are considered part 
of the pleadings if they are referred to in the plaintiff’s complaint, and are 
central to her claim”); see also Neylan v. Vorwald, 124 Wis. 2d 85, 99, 368 
N.W.2d 648 (1985) (“[W]here a Wisconsin Rule of Civil Procedure is based on 
a Federal Rule of Civil Procedure, decisions of the federal courts, to the extent 
they show a pattern of construction, are considered to be persuasive authority.”). 
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Wis. 2d 332, 338-39, 294 N.W.2d 473, 476-77 (1980).  Any 
doubt as to the existence of a genuine issue of material fact 
should be resolved against the moving party.  Id. 

  
B. The Circuit Court Erred as a Matter of Law By 

Dismissing Schmitt’s Statutory Damage Claims 
Based on the Voluntary Payment Doctrine 
 
Since the Circuit Court granted Defendants’ motions to 

dismiss in November 2007, the Supreme Court has twice 
considered whether common law defenses apply to defeat 
statutory claims.  See Stuart v. Weisflog’s Showroom Gallery, 
Inc., 2008 WI 22 (involving common law economic loss 
doctrine); Novell v. Migliaccio, 2008 WI 44 (involving 
common law reliance element).  In both Stuart and Novell, 
the Supreme Court held that common law defenses would not 
be applied because doing so was contrary to the public policy 
interests expressed by the legislature in enacting the pertinent 
statutes.  Id.        

In Stuart, the Supreme Court considered whether the 
economic loss doctrine applied to a claim brought under the 
Home Improvement Protection Act (“HIPA”), Wis. Admin 
Code § ATCP 110 and Wis. Stat. § 100.20(5).  The Supreme 
Court held that the economic loss doctrine did not apply 
because allowing the common law defense “would be 
ignoring the public policies that are the basis for the HIPA.”  
Stuart, 2008 WI 22 at ¶ 33.  Consistent with Schmitt’s 
position on this appeal, the Supreme Court held that applying 
a common law defense to statutory claims would improperly 
defeat the public policy objectives embodied in the statutes.  
Id. (“We are satisfied that the ELD cannot apply to statutory 
claims, including those under HIPA, because of such public 
policies.”).  

Two months after Stuart, the Supreme Court, in 
Novell, again considered whether a common law principle 
applied to limit a statutory claim.  There, the plaintiff sought 
damages under Wis. Stat. § 100.18, and the Supreme Court 
was asked to decide whether reasonable reliance (an element 
of common law misrepresentation) applied to a § 100.18 
claim.  The Supreme Court concluded that common law 
reliance was not required under the statute, as the plain 
statutory language did not contemplate reliance as an element.   
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Id. ¶ 27 (“A plain reading of the statute reveals that 
reasonable reliance is not an element of a statutory false 
representation claim.”).  In addition, the Supreme Court 
explained that the legislative purpose of the statute did not 
support applying a reliance requirement.  Id. ¶ 31 (“In 
addition, the purpose of § 100.18 does not support the 
proposition that reasonable reliance is an element of a 
§ 100.18 claim.”).  Given the goal of § 100.18 to deter false 
and misleading representations, the Supreme Court concluded 
that engrafting a reliance requirement onto the statute would 
not advance this legislative objective.  Id. ¶ 32.  

Similarly, in this case, applying the voluntary payment 
doctrine would be contrary to the plain language and purpose 
of the pertinent statutes, and would effectively rewrite those 
statutes to include protest requirements, where none exist.  
For instance, when enacting Wis. Stat. § 100.207, the 
legislature clearly prohibited the very practice at issue in this 
case – the unauthorized billing of telecommunications 
services, or cramming.  Wis. Stat. § 100.207(3).  The 
legislature also made it illegal to insert “untrue, misleading or 
deceptive” statements or representations into telephone bills.  
Wis. Stat. § 100. 207(2).  Nothing in the language of the 
statute suggests that a protest is required before unauthorized 
or misleading charges are paid by customers.   

It would be contrary to the clear purpose of Wis. Stat. 
§ 100.207 to allow Defendants to engage in the very conduct 
that the legislature prohibited (cramming), only to avoid 
liability for statutory damages simply because their deceptive 
conduct had the desired effect – specifically, causing 
customers to unwittingly pay unauthorized changes.  There is 
nothing in the language of § 100.207 suggesting that a 
customer must locate unauthorized or deceptive charges and 
pay them “under protest” before he or she can seek monetary 
relief.  If the legislature had intended to include a protest 
requirement in the statute, it certainly could have done so.5  
Construing the statute to include a protest requirement where 

                                                 
5 Where the legislature intends to require a protest before the filing of a lawsuit, 
it has shown that it knows how to do so.  See Wis. Stat. § 426.110 (under the 
Wisconsin Consumer Act, before filing a class action, a plaintiff must provide 
notice and an opportunity to cure the statutory violation).  No similar 
requirement was included in the relevant statutes.  See Wis. Stat. § 100.207(6)(a) 
(recognizing that class actions are appropriate to enforce the anti-cramming 
statute, without requiring a protest or any opportunity to cure). 
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none exists would significantly undermine the legislative 
purpose of § 100.207(2) and (3).   

The same is true with respect to Wis. Stat. § 100.18.  
There is no protest requirement in that statute.  Moreover, as 
the Supreme Court held in Novell, § 100.18 was intended to 
deter misrepresentations and deceptive conduct.  Novell, 2008 
WI 44, ¶ 31.  Allowing the voluntary payment doctrine to be 
used as a defense to § 100.18 claims certainly would not deter 
such conduct, especially since wrongdoers could avoid 
liability for damages whenever their misrepresentations were 
effective, as only those who were not deceived – specifically, 
those who detected the misleading charges before paying 
their bills –  could sue for damages.  Writing a protest 
requirement into § 100.18 (and other statutes prohibiting 
deceptive trade practices) would dramatically change the 
nature and scope of the relief afforded by those statutes, 
contrary to the express wishes of the legislature.   

Similarly, the legislative purpose behind WOCCA 
would be undermined if the voluntary payment doctrine could 
be used as a defense.  As in this case, a party could steal 
money through mail fraud (which does not have a reasonable 
reliance component) and avoid statutory liability merely 
because it succeeded in tricking the victim into paying the 
deceptive or misleading charges.  See Maryland Staffing 
Serv., Inc. v. Manpower, Inc., 936 F. Supp. 1494, 1500 (E.D. 
Wis. 1996) (outlining elements of mail fraud).  Again, as with 
the other statutes discussed above, the plain language of 
WOCCA does not include a protest requirement, and 
allowing the voluntary payment rule as a defense to damage 
claims under WOCCA would significantly undermine the 
clear statutory remedies that the legislature intended to 
provide.    

If the Decision below stands, then, presumably, no 
statutory damage claim would ever lie under Wis. Stat. §§ 
100.207, 100.18 or WOCCA (and, presumably, other statutes) 
unless the deceptive conduct outlawed by those statutes was 
discovered by the victim at the outset and illegal charges were 
paid “under protest.”  But, if a person discovers illegal 
charges before paying a bill, one can ask why that individual 
would bother to pay those charges at all (rather than “under 
protest”).  Moreover, if a customer notices the charges and 
does not pay them, then presumably no claim for damages 
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could be brought because there would be no pecuniary harm.  
As a result, applying the voluntary payment doctrine as the 
Court of Appeals did will result in the fundamental purpose 
of many consumer protection statutes being undermined. 

For these reasons, as in Stuart and Novell, the Supreme 
Court should decline to extend a common law defense to 
protect wrongdoers from liability for statutory damages.  
Applying the voluntary payment rule to the damage claims at 
issue here would be contrary to the express language and 
purpose of the pertinent statutes, and would seriously 
undermine statutory damage remedies that the legislature 
intended to provide.  

 
C. The Decisions of Courts in Other Jurisdictions 

Overwhelmingly Support Schmitt’s Position 
 

The Court of Appeals considered itself bound by 
Putnam and Butcher, which were decided in 2002 and 2007, 
respectively.  As set forth above, in neither of those cases 
were the appellate courts presented with the specific issues 
raised by this appeal.  See 1999 WL 33733712 (appellants’ 
brief to Supreme Court in Putnam); 2006 WL 6141451 
(appellants’ brief to Court of Appeals in Butcher). For that 
reason, the issues presented by this appeal were not decided 
in Putnam.  See State v. Johnson, 153 Wis. 2d 121, 124, 449 
N.W.2d 845 (1990) (appellate courts need not consider 
arguments that the parties fail to advance).6 

  Since Putnam and Butcher were decided, the 
Supreme Court decided Stuart and Novell, both of which 
support Schmitt’s position here.  Likewise, in the last several 
years, appellate courts in other states have repeatedly 
concluded that the voluntary payment doctrine does not apply 
to statutory claims similar to those alleged by Schmitt in this 
case.  For example, in Huch v. Charter Comm., Inc., 290 
S.W.3d 721, 727 (Mo. 2009), the Supreme Court of Missouri 
reversed a decision of the Missouri Court of Appeals, 
                                                 
6 It is axiomatic that courts will not rely upon as binding precedent, appellate 
decisions that do not squarely address or resolve the issues at hand.  See Fox v. 
Smith, 159 Wis. 2d 581, 586, 464 N.W.2d 845 (Ct. App. 1990) citing Webster v. 
Fall, 266 U.S. 507, 511, 45 S. Ct. 148, 69 L. Ed. 411 (1925) (“Questions which 
merely lurk in the record, neither brought to the attention of the court nor relied 
upon, are not to be considered as having been decided as to constitute 
precedents.”). 
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explaining that the voluntary payment doctrine is a “principle 
based on waiver and consent that is not always available 
when its application would be contrary to public policy….”  
Id. at 727.  As the Missouri Supreme Court concluded, “[t]o 
allow Charter to avoid liability for this unfair practice through 
the voluntary payment doctrine would nullify the protections 
of the act and be contrary to the intent of the legislature.”  Id.   

As in Huch, this case involves consumer protection 
statutes that will be largely nullified if a protest requirement 
is judicially written into the legislation.  Any such result 
certainly should be avoided, particularly given that Wisconsin 
courts have consistently held that remedial statutes are to be 
construed broadly to promote the remedies intended by the 
legislature.  See Garcia v. Mazda Motor of America, Inc., 
2004 WI 93, ¶ 8, 273 Wis. 2d 612, 682 N.W.2d 365 (“[W]e 
will liberally construe remedial statutes to suppress the 
mischief and advance the remedy that the legislature intended 
to afford.”).  Courts in other jurisdictions have applied similar 
reasoning in refusing to apply the voluntary payment doctrine 
to consumer protection statutes.  See Indoor Billboard/Wash. 
Inc. v. Integra Telecom of Wash., Inc., 162 Wash.2d 59, ¶ 65, 
170 P.3d 10, 24 (Wash. 2007) (en banc) (“[T]he voluntary 
payment doctrine is inappropriate as an affirmative defense in 
the [Consumer Protection Act] context, as a matter of law, 
because we construe the [Act] liberally in favor of 
plaintiffs.”); see also Southstar Energy Services, LLC v. 
Ellison, 286 Ga. 709, 713, 691 S.E.2d 203, 206 (Ga. 2010) 
(general statute creating voluntary payment rule did not apply 
to specific statutory claim created by legislature). 

There are numerous other decisions from courts in 
other states supporting Schmitt’s position that the voluntary 
payment doctrine does not bar the statutory damage claims at 
issue here.  See Sobel v. Hertz Corp., 698 F.Supp.2d 1218, 
1223-24 (D. Nev. 2010) (applying voluntary payment 
doctrine would effectively nullify relief provided under 
Nevada Deceptive Trade Practices Act); Ramirez v. Smart 
Corp., 371 Ill. App. 3d 797, 309 Ill. Dec. 168, 863 N.E.2d 
800, 810 (Ill. App. 3rd Dist. 2007) (“[T]his state has an 
interest in transactions that violate ‘statutorily –defined public 
policy.’ The effect of such transgressive acts, generally 
speaking, is that the voluntary payment rule will not be 
applicable.”); Pratt v. Smart Corp., 968 S.W.2d 868, 872 
(Tenn. App. 1997) (“[T]he State has an interest in 
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transactions that involve violations of statutorily defined 
public policy, and, generally speaking, in such situations, the 
voluntary payment rule will not be applicable.”).   

In each of these cases, the courts applied reasoning 
similar to that of the Supreme Court in Stuart and Novell, 
concluding that the application of a common law defense to 
statutory claims would improperly undermine the legislative 
purpose of the statutes involved.  In addition, most of these 
cases were decided after Putnam and Butcher, which shows 
that the clear trend and weight of the authority from other 
jurisdictions support Schmitt’s position here.   

For these additional reasons, the Supreme Court 
should decline to apply the voluntary payment rule to defeat 
statutory claims designed to protect Wisconsin customers.  

  
D. An Additional Exception to the Voluntary 

Payment Doctrine is Warranted   
 
Wisconsin common law currently recognizes three 

exceptions to the voluntary payment rule, including 
exceptions for fraud, duress and mistake of material fact.  
Putnam, 2002 WI 108, ¶ 25.  Although the Supreme Court 
does not need to create an additional exception to the 
voluntary payment doctrine to rule in Schmitt’s favor and 
reverse the decisions below, it may be appropriate to create a 
fourth exception to avoid confusion in future cases.  

For the reasons set forth above, the common law 
voluntary payment rule does not apply to bar damage claims 
specifically authorized by the legislature when it enacted the 
three statutes at issue, § 100.207, § 100.18 and WOCCA.  
Each of these statutes was designed to protect the public 
interest and provide Wisconsin citizens with statutory damage 
claims against wrongdoers for certain claims involving 
misrepresentations, deceptive conduct and other wrongful 
activities specifically prohibited by the legislature.  As 
discussed herein, the remedies provided by these statutes 
would be unduly limited if a protest requirement was written 
into the statutes.  Accordingly, the Supreme Court may 
reverse the decision of the Circuit Court below without 
specifically creating an additional exception to the common 
law voluntary payment doctrine.  

Nonetheless, creating an additional exception may be 
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warranted and consistent with the Supreme Court’s decision 
in Putnam.  In that case, the Supreme Court declined to create 
an additional exception for some broad, undefined category of 
“wrongful conduct” that might be difficult for courts below to 
apply.  Putnam, 2002 WI 108, ¶ 22 (declining to create new 
exception for unlawful liquidated damages or general 
“wrongful conduct” arising at common law).  Here, however, 
the claims at issue do not involve some vague “wrongful 
conduct,” but instead involve clear violations of statutes that 
plainly proscribe certain undesirable conduct and provide the 
victims of such conduct with specific remedies (none of 
which require a protest before such relief will be provided).  

The present case, therefore, provides an opportunity 
for the Supreme Court to create an additional exception to the 
voluntary payment doctrine in Wisconsin – specifically, an 
exception making it clear that the voluntary payment rule 
does not apply to damage remedies authorized by statutes.  
The Court of Appeals tacitly acknowledged that such an 
exception was called for, noting that the Supreme Court, not 
the Court of Appeals, was the proper court to determine 
whether an additional exception was appropriate.  Decision, 
¶ 9, citing Butcher v. Ameritech, Inc., 2007 WI App 5, ¶ 23, 
298 Wis. 2d 468, 727 N.W.2d 546 (“The supreme court, not 
this court, is the proper court to decide if the services 
involved in this case, in themselves, warrant an exception to 
the voluntary payment doctrine.”).   

The creation of an additional exception for damage 
remedies authorized by the legislature in statutes also would 
be consistent with the current exceptions to the voluntary 
payment rule, including the exception for fraud, another type 
of wrongful conduct that courts should not encourage by 
allowing wrongdoers to assert voluntary payments as an 
affirmative defense.  As with the fraud exception, the 
exception proposed here is important to discourage 
wrongdoers from engaging in conduct that is clearly illegal 
(as set forth by statutes containing damage remedies) and 
highly undesirable, only to avoid liability for statutory 
damages based on a common law rule that should not apply.   
See Putnam, 2002 WI 108, ¶¶ 25-27 (rejecting additional 
exception for unlawful liquidated damages claim because, in 
part, that claim was not similar to fraud).    

Given the existence of statutes that clearly make 
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cramming illegal in Wisconsin and require wrongdoers to pay 
statutory damages to those harmed by their illegal conduct, 
there is no need to create a broad exception for some vague 
type of “wrongful conduct” to be defined at common law.  
This case involves violations of statutes that clearly define the 
conduct at issue (cramming) as illegal.  Public policy does not 
support allowing Defendants to escape liability for statutory 
damages based on the voluntary payment rule.  An additional 
exception to the voluntary payment rule is warranted.  For 
this additional reason, the Circuit Court’s decision dismissing 
Schmitt’s claims based on the voluntary payment doctrine 
should be reversed.     

 
E.  Requiring the Legislature to Amend or Reenact 

Statutes is Impractical and Contrary to 
Fundamental Legal Principles 

 
In their decisions below, both the Circuit Court and 

Court of Appeals appeared to conclude that the Wisconsin 
legislature needed to take affirmative action to amend or 
reenact the relevant Wisconsin statutes to “abrogate” the 
voluntary payment doctrine.  See Decision ¶ 15.  Presumably, 
the Circuit Court and Court of Appeals believe that the 
legislature needs to amend or reenact not only § 100.207, § 
100.18 and WOCCA, but also any number of other Wisconsin 
statutes that provide private rights of action for damages.  
See, e.g., Wis. Stat. § 100.20(5), Wis. Admin. Code §§ ATCP 
101.02 (home improvement practices), 111.03 (basement 
waterproofing practices), 123.06 (negative option billing), 
125.09 (mobile home sales practices) and 134.09(9) 
(residential rental practices); see also Wis. Stat. §§ 
100.174(7) (mail order sales); 100.30(5m) and (5r) (unfair 
sales practices); 425.302 - .304 (Wisconsin Consumer Act 
remedies).  There are several fundamental flaws in such 
reasoning. 

First, the approach ignores the Supreme Court’s 
analysis in both Stuart and Novell, which recognize that the 
common law must bend to the statutes, and not the other way 
around.  As discussed above, Wisconsin courts are not alone 
in this view, as shown by the many court decisions from other 
states finding that the common law voluntary payment 
doctrine does not bar statutory claims. 
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Second, to the extent the Circuit Court and Court of 
Appeals assume that the legislature tacitly agrees that the 
Supreme Court’s 2002 decision in Putnam invalidates the 
private rights of action for damages created by numerous 
statutes, that assumption is baseless or, at best, misguided.  
As set forth above, the Supreme Court in Putnam did not 
analyze or address the specific questions presented by this 
appeal, and there are no published appellate decisions in 
Wisconsin holding that the voluntary payment rule may be 
used to bar statutory claims.  Under such circumstances, the 
legislature would have no reason to revisit or take legislative 
action to amend or rewrite the relevant statutes.  Accordingly, 
it cannot be assumed that the legislature believes that the 
voluntary payment rule bars numerous statutory claims 
created by the legislature over many years, and has somehow 
agreed to the judiciary gutting these statutes by legislative 
silence or inaction. 

Third, suggesting that Wisconsin consumer protection 
statutes may be rewritten by courts to include a protest 
requirement would be a fundamental change in the nature of 
the relationship between the courts and legislature.  Instead of 
the courts interpreting the language of statutes and discerning 
legislative intent, the legislature would be tasked with 
interpreting the effect of the decisions of the Wisconsin’s 
appellate courts and reenacting statutes to respond to public 
policy decisions made by the judiciary. 

To be clear, the Circuit Court and Court of Appeals did 
not interpret the three relevant statutes and conclude that they 
contained statutory language suggesting that the legislature 
intended a protest requirement.  Rather, the lower courts 
ignored the statutory language and simply imposed a 
judicially created public policy in spite of the statutory 
language, thereby radically altering the statues themselves 
and, it can be argued, rendering them largely ineffective and 
meaningless.  Obviously, it is not the role of the courts to 
legislate in this manner.   

It is fundamental that the legislature enacts statutes, 
which reflect the public policy of Wisconsin.  The courts 
interpret those statutes, to the extent they are ambiguous, and 
also consider whether the legislature has overstepped its 
constitutional authority.  Courts are not supposed to ignore 
the language of statutes or, worse yet, rewrite or vitiate them 
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by the application of judicially created public policy that 
would take away statutory remedies that that the legislature 
specifically created to protect Wisconsin citizens.  For these 
additional reasons, the decision of the Circuit Court should be 
reversed.  
 
VI.   CONCLUSION 

 
For the foregoing reasons, the decisions of the Circuit 

Court and Court of Appeals should be reversed, and this 
matter should be remanded to the Circuit Court for further 
proceedings consistent with the Supreme Court’s direction.   
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This case is on review from the decision of the 

Court of Appeals, District I, affirming Milwaukee 

County Circuit Court Judge Richard J. Sankovitz’s order 

dismissing the complaint for failing to state a claim 

upon which relief may be granted.  Defendant-

Respondent Wisconsin Bell, Inc. d/b/a AT&T 

Wisconsin (“Wisconsin Bell”) files this brief in support 

of its position that this Court should affirm Judge 

Sankovitz’s order of dismissal, at least with respect to 

Wisconsin Bell, which, in contrast to the other named 

defendants, had a separate contractual relationship with 

plaintiffs and distinct legal defenses to their claims.   

INTRODUCTION 
 
Plaintiffs-Appellants-Cross Respondents-

Petitioners, MBS Certified Public Accountants, LLC and 

Thomas H. Schmitt, CPA d/b/a Metropolitan Business 

Services (collectively, “Accountants”) are accounting 

businesses.  Wisconsin Bell is their local telephone 

exchange carrier.  Wisconsin Bell provided 

telecommunication services to Accountants.  On a 
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monthly basis, Wisconsin Bell sent Accountants 

itemized statements of account.  This is a typical 

commercial practice.  The statement displayed in detail 

the status of the account, the previous balance, and all 

charges, credits, and adjustments for the monthly 

period.  Both Judge Sankovitz and the Court of Appeals 

found that Wisconsin Bell’s monthly statements were 

clear and unambiguous.  This finding is not on review.   

As a convenience to customers, Wisconsin Bell’s 

statements included charges of independent businesses 

that provided their own separate services.  These 

independent businesses have access to the telephone 

lines and are known as ISPs (Independent Service 

Providers).  If Wisconsin Bell did not include ISPs’ 

charges on its monthly statements, the customer would 

have received multiple statements—from the various 

ISPs—and would have had to write and mail multiple 

checks to settle their multiple accounts.   

Fundamentally, Accountants allege that they did 

not authorize certain charges of the ISPs, and that those 
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charges violate three statutes.  Accountants seek to 

pursue a class action.  Significantly, Accountants do not 

allege that Wisconsin Bell’s own charges were 

unauthorized.  Accountants also concede that they were 

aware of the ISPs’ charges, that they paid the charges 

without protest for fourteen months, and that they 

knew how to correct an erroneous charges by calling 

the toll free number for billing inquiries prominently 

displayed on the monthly statements.   

In light of those concessions and the clear 

presentation of the charges on Wisconsin Bell’s 

statements, Judge Sankovitz dismissed Accountants’ 

claims pursuant to Putnam v. Time Warner Cable of S.E. 

Wis., Ltd. P’ship, 2002 WI 108, 255 Wis. 2d 447, 649 

N.W.2d 626 (2002), and the voluntary payment doctrine.  

The Court of Appeals affirmed.  MBS-Certified Pub. 

Accountants, LLC v. Wis. Bell, Inc., No. 2008AP1830 (Wis. 

Ct. App. Aug. 10, 2010) (hereinafter “Decision”).   

 Putnam is squarely on point and controls here.  It 

involved a monthly telecommunications statement, 
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questioned charges, a statutory claim, and the 

application of the voluntary payment doctrine.  Putnam 

makes sense and is consistent with common commercial 

expectations and long-standing Wisconsin law 

regarding statements of account.  Try as they might, 

Accountants have not and cannot distinguish Putnam.   

Accountants assert that in Stuart v. Weisflog's 

Showroom Gallery, Inc., 2008 WI 22, 308 Wis. 2d 103, 746 

N.W.2d 762 and Novell v. Migliaccio, 2008 WI 44, 309 

Wis. 2d 132, 749 N.W.2d 544, this Court silently 

overturned Putnam and implicitly held that common 

law defenses no longer apply to statutory claims.  But 

Stuart and Novell did not make such a radical change in 

the law.  Indeed, it is difficult to see how Stuart or Novell 

have any application here, especially in the face of 

Putnam.  Unlike Putnam, neither Stuart nor Novell 

involved telecommunication services, statements of 

account, or the voluntary payment doctrine.  Stuart 

involved the Home Improvement Practices Act and the 

economic loss doctrine.  Novell addressed whether the 
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Court should imply new elements the legislature did 

not include in drafting the applicable statute.   

Accountants argue policy reasons dictate that the 

voluntary payment doctrine should not be a defense to 

the statutory claims.  In Putnam, however, this Court 

foreclosed this very argument when it applied the 

voluntary payment doctrine to a claim under section 

100.18.  See Putnam, 255 Wis. 2d 447, ¶¶ 2–3, ¶ 4 n.2.  

Indeed, Justice Bablitch in his dissent argued, as 

Accountants argue here, that requiring a customer of 

telecommunication services to read his or her itemized 

statement of account and to challenge any allegedly 

improper charge before making payment was 

unreasonable.  But Putnam rejected that argument, 

consistent with common commercial and legal rules 

regarding accounts stated. 

Accountants argue that Wisconsin Bell must 

somehow independently verify whether the ISPs’ 

charges were authorized.  The language of the statutes 

at issue does not compel this.  But even if it were 
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Wisconsin Bell’s burden to undertake its own 

independent verification of the ISPs’ charges, such 

verification would ultimately require communication 

with the customer about each charge.  And this is 

precisely what Wisconsin Bell’s monthly itemized 

statements accomplish.  To require separate monthly 

“verification only” statements is clearly not required by 

the statutes and would be confusing to customers, 

expensive, redundant, and unreasonable.   

Putnam rests on basic and well-established rules 

of statutory construction:  “[t]o accomplish a change in 

the common law, the language of the statute must be 

clear, unambiguous, and peremptory.”  Fuchsgruber v. 

Custom Accessories, Inc., 2001 WI 81, ¶ 25, 244 Wis. 2d 

758, 628 N.W.2d 833; see also Kranzush v. Badger State 

Mut. Cas. Co., 103 Wis. 2d 56, 74, 307 N.W.2d 256 (1981) 

(legislature must express intent to change common law 

“beyond any reasonable doubt.”).   Here, there is no 

“clear, unambiguous, and preemptory” language in the 

statutes at issue to demonstrate “beyond any reasonable 
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doubt” that the legislature intended to abrogate the 

voluntary payment doctrine.  

Respect for precedent also precludes the reversal 

of Putnam and Fuchsgruber and the underlying deep-

rooted principles of commercial law and policy 

reaffirmed therein.  See State v. Ferron, 219 Wis. 2d 481, 

504, 579 N.W.2d 654 (1998) (quoting Payne v. Tennessee, 

501 U.S. 808, 827 (1991) (respect for precedent 

“promotes evenhanded, predictable, and consistent 

development of legal principles, fosters reliance on 

judicial decisions, and contributes to the actual and 

perceived integrity of the judicial process.”)).  

STATEMENT OF ISSUES PRESENTED 

Accountants properly recite the three issues this 

Court has accepted for review.   

All the issues on review are resolved by the 

application of Putnam and Fuchsgruber, which Judge 

Sankovitz and the Court of Appeals followed.  On 

review, the Court should also note that review of the 

itemized statements of account at issue demonstrates 
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that Accountants have not and cannot show that 

Wisconsin Bell engaged in any false, deceptive, or 

misleading conduct.   

With respect to the second issue for review 

(“Must individuals pay illegal charges or fees ‘under 

protest’ to preserve the right to bring a statutory claim 

for damages under Wis. Stat. §§ 100.18, 100.207, and 

WOCCA, even though the legislature did not include a 

protest requirement in the statutes?”), Judge Sankovitz 

did not directly decide this issue because Accountants 

did not present it to him.  “The general rule is that a 

party waives a claim that is neither pleaded nor argued 

to the trial court, and such a claim will not be 

considered on appeal.”  Preston v. Meriter Hosp., Inc., 

2005 WI 122, ¶ 16, 284 Wis. 2d 264, 700 N.W.2d 

(quotations omitted).   

Finally, in reviewing the certified issues, it is 

important for this Court to note that Wisconsin Bell 

raised additional defenses to Accountants’ claims 

beyond the voluntary payment doctrine.  Although 
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Judge Sankovitz’s decision addressed at least one of 

these additional defenses, the Court of Appeals did not.  

Irrespective of this Court’s ultimate decision on the 

voluntary payment doctrine, dismissal of Accountants’ 

damages claims should be affirmed for the independent 

reasons discussed in section I.  State v. Alles, 106 Wis.2d 

368, 391–92, 316 N.W.2d 378 (1982) (holding judgment 

will not be reversed where record demonstrates trial 

court decision was correct, although for a wrong 

reason).   

STATEMENT ON ORAL ARGUMENT 
AND PUBLICATION 

 
While this review involves the application of 

well-settled principles of Wisconsin law to a familiar set 

of facts (see Putnam, 255 Wis. 2d 447, ¶¶ 4–6, 20), 

Wisconsin Bell nevertheless welcomes oral argument 

and a published decision.     
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STATEMENT OF THE CASE 

I. ALLEGATIONS OF THE COMPLAINT   

Accountants chose Wisconsin Bell as their local 

telephone exchange carrier.  (See A. 15–16, 21–23, 75–76; 

R.1 at 2–4; R.15 at 8–9; R.81 at 5–6.)1  This created a 

contractual relationship whereby Wisconsin Bell agreed 

to provide telephone services to Accountants. (See A. 

15–16; R.15 at 8–9.)   On a monthly basis, Wisconsin Bell 

would then render to Accountants an itemized 

statement of their account, which clearly displayed their 

previous balance, any adjustments, credits, and new 

charges.  (See id.)   

Other businesses also provided 

telecommunication services to Accountants using the 

telephone lines, such as internet and web hosting 

services, nationwide directory assistance, and 

international calling plans.  (See A. 39–40; R.1 at 20–21.)  

These ISPs independently enroll customers and 

                                                 
1 “A. ___” refers to the page number of Appendix to Accountants’ 
Brief. “R.__ at __” refers to the document number and page 
number of the record on appeal. 
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generate their own stand-alone charges.  (See  A.39–40, 

34–35; R.1 at 15–16, 20–21.)  Wisconsin Bell includes the 

ISPs’ charges on its monthly statements.  (E.g., A. 15; 

R.15 at 8.)  Wisconsin Bell plainly itemized each ISP’s 

charges in a separate section of Accountants’ monthly 

statement, and provided a number to call with billing 

questions.  (Id.).  The name of the ISP appeared with the 

amount of the charge.  (Id.)  The statement provided in 

bold:  “Questions?  Call.”  (Id.)  It also listed below the 

name of each ISP a toll-free number to call.  (Id.)   

The statement also itemized each ISP’s charges in 

detail on a wholly separate page.  (See, e.g., A. 16; R.15 at 

9).  The name of the ISP appeared at the top of the page 

in capital and bold letters.  (See, e.g., id.)  The itemization 

for each ISP included the following disclaimer under 

the heading “Important Information”: 

This portion of your bill is provided as a service of 
Ameritech [Wisconsin Bell’s former business name] 
to the above company.  Please review all charges 
carefully – they may include those of a service 
provider not shown on a previous bill. . . . If you 
have any questions about any of the charges 
appearing on this page, please call the number 
shown above.   
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(See, e.g., id.)  The number to call with questions or 

objections was again listed in two different places on 

the separate page containing the itemization of ISP 

charges.  (See, e.g., id.)  

The purpose of the unambiguous itemized 

statement of account and the inclusion of the directions 

for customer inquiries was to put Accountants on notice 

of Wisconsin Bell’s and the ISPs’ respective charges and 

ensure that, if there was any problem, Accountants 

could address the problem by asking questions or 

objecting to a charge.  (See A. 16; R.15 at 9.)  The record 

shows that when Accountants advised that an ISP’s 

charge was erroneous, they got a credit.  (See A. 117; R.1 

at 46–47.)2 Accountants understood the process for 

correcting any mistake on their monthly itemized 

statement of account.  (Id.)   

                                                 
2 For example, one of Accountants’ billing statements includes a 
credit of $29.72 for charges from U.S. Connect that appeared on 
previous bills.  (A. 117; R.80 at 46–47).  In order to obtain such 
credits, Accountants seemingly contacted AT&T to dispute the 
charges.  (See A. 27; R.1 at 8;  R.80 at 46–47.) 
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ILD, the only other remaining defendant, is not 

affiliated with Wisconsin Bell.  ILD is not an ISP.  ILD is 

a clearinghouse. n(A. 23; R.1 at 4.)  ILD compiled and 

sorted certain ISP charges and then electronically 

forwarded them to Wisconsin Bell in a consolidated 

format so that the ISP charges could be printed on 

separate and distinct pages within Accountants’ 

monthly itemized statement of account.  (See id.)   

Accountants allege they did not authorize certain 

charges that the ISPs generated and sent to Wisconsin 

Bell for printing on the monthly statements.  (See A. 34–

35; R.1 at 15–16.)  Accountants also allege that the ISPs 

included the unauthorized charges with the expectation 

that Accountants would pay them.   (See id.)3   

Significantly, Accountants do not allege that 

Wisconsin Bell’s own charges were unauthorized or 

inappropriate.  (See generally A.20–46; R.1 at 1–27.) 

Accountants admit, as they must, that Wisconsin Bell’s 
                                                 
3Accountants settled their claims against Americatel Corporation.  
(R.66 at 1-3.)  U.S. Connect, LLC never appeared and a default 
judgment was entered against it.  (R.70 at 1-2.)  Accountants also 
voluntarily dismissed their claims against Local Biz USA, Inc., 
because it declared bankruptcy.  (R.66 at 1-3.)      
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statements of account accurately and truly set forth 

what the ISPs were charging Accountants.  (See A. 39–

40; R.1 at 20–21.)  Accountants also admit that they were 

aware of the ISPs’ charges and that they paid the 

charges for fourteen months without protest.  (See A. 

34–35; R.1 at 15–16.)  Accountants do not allege that 

they paid as a result of fraud, duress, or mistake of fact.  

(See generally A.20–46; R.1 at 1–27.)    

II. PROCEDURAL HISTORY 
 

In granting Wisconsin Bell’s motion to dismiss, 

Judge Sankovitz followed Putnam, and ruled that the 

voluntary payment doctrine barred Accountants’ claims 

for damages because Accountants voluntarily paid their 

monthly statements with knowledge of the ISPs’ 

allegedly unauthorized charges.  (A. 89–90; R.80 at 19–

20) (“If the plaintiffs voluntarily paid the charges, then, 

under the voluntary payment doctrine, they cannot 

recover in damages what they had paid.”).  Judge 

Sankovitz held that the voluntary payment doctrine’s 

fraud exception did not apply because Wisconsin Bell’s 
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statements of account were clear, and plainly itemized 

the ISPs’ charges.  (A. 99; R.80 at 29.)  

Judge Sankovitz and the Court of Appeals both 

reviewed and carefully analyzed Accountants’ 

statements of account to determine whether a 

reasonable customer was likely to be deceived by them 

(see A. 95–99; R.80 at 25–29; Decision, ¶ 20), since, under 

prevailing case law, neither court was required to 

accept Accountants’ conclusory (and unsupported) 

assertions that the statements of account were 

misleading.4  See Meyer v. Laser Vision Inst., LLC, 2006 

                                                 
4 Plaintiffs concede that Judge Sankovitz properly considered the 
itemized telephone bills in analyzing the motions to dismiss.  See 
A.76-79, 97; R.80 at 6-9, 27.)  Wisconsin Statutes section 802.06(2), 
governing motions to dismiss, is similar to Federal Rule of Civil 
Procedure 12(b)(6).  Morgan v. Penn. Gen. Ins. Co., 87 Wis. 2d 723, 
731–32, 275 N.W.2d 660 (1979).  “[W]here a Wisconsin Rule of 
Civil Procedure is based on a Federal Rule of Civil Procedure, 
decisions of the federal courts, to the extent they show a pattern of 
construction, are considered persuasive authority.”  Neylan v. 
Vorwald, 124 Wis. 2d 85, 99, 368 N.W.2d 648 (1985).  “A plaintiff is 
under no obligation to attach to her complaint documents upon 
which her action is based, but a defendant may introduce certain 
pertinent documents if the plaintiff failed to do so.” Venture 
Assocs. Corp. v. Zenith Data Sys. Corp., 987 F.2d 429, 431 (7th Cir. 
1993).  “Documents that a defendant attaches to a motion to 
dismiss are considered part of the pleadings if they are referred to 
in the plaintiff's complaint and are central to her claim.”  Id.  On 
this point, it would benefit the interests of justice and judicial 
economy if this Court would make this principle clear in a 
published decision. 
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WI App 70, ¶ 14, 290 Wis. 2d 764, 714 N.W.2d 223 

(whether a written communication is misleading need 

only be sent to the trier of fact where there are facts 

alleged or reasonable inferences that can be drawn from 

those facts that could form the basis for a claim that the 

communication is misleading).   

Judge Sankovitz framed the issue:  “if you read 

[the statements of account], can you understand 

whether or not you authorized those charges?”  (A. 98; 

R.80 at 28.)  He concluded that “[g]iven the rather 

specific and explicit nature of the charges, I do not 

believe a reasonable trier of fact could infer that a 

reasonable customer would have been deceived into 

believing that he or she or it had somehow authorized 

those services.”  (Id.)  “To the contrary the charges were 

stated with sufficient particularity that a reasonable 

customer would be startled to find such a charge on the 

bill.”  (A. 9; R.80 at 29.)  “At the very least, I think a 

reasonable customer would have been put on notice 

that something was fishy, and it would be unreasonable 
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to pay the bill on the assumption that such services had 

been authorized.”5  (Id.)  The Court of Appeals agreed. 

(Decision, ¶ 20.)  This finding was not certified (and is 

law of the case).   

Judge Sankovitz also rejected Accountants’ 

argument that:  “a common law doctrine like the 

voluntary payment doctrine must yield when the 

Legislature outlaws a particular practice, and conduct 

that violates the statute is not permitted regardless of 

whether customers voluntarily paid,” and “that the 

doctrine is trumped by the statute.”  (A. 89; R.80 at 19.)  

Significantly, Accountants did not argue that the 

voluntary payment doctrine and Putnam created an 

additional so-called “protest requirement” in the 

statutes at issue.  (See generally A. 71–126; R.80 at 1–56.).  

Relying on this Court’s decision in Fuchsgruber, that a 

statute does not abrogate a rule of Wisconsin common 

law unless the legislature expresses that abrogation so 
                                                 
5 By contrast, with respect to a few charges that U.S. Connect, who 
had yet to appear in the case, had issued for “Monthly Svcs,” 
Judge Sankovitz concluded that “even a reasonably attentive 
person looking at this might not understand exactly whether this 
was authorized or not.”  (A. 102; R.80 at 32.)   
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clearly as to leave no doubt as to its intent, Judge 

Sankovitz held that the lack of any reference in section 

100.207 to the voluntary payment doctrine, in 

particular, or payments and common law defenses in 

general, compels the conclusion that the Legislature did 

not intend for section 100.207 to override Wisconsin’s 

common law voluntary payment doctrine.  (A. 91; R.80 

at 21.); Fuchsgruber, 244 Wis. 2d 758, ¶ 25.  Judge 

Sankovitz further explained that “I’m also influenced by 

the fact that the Putnam court upheld the application of 

the common law voluntary payment doctrine against 

not only common law damage claims, but also a 

statutory claim . . . under the Trade Practices Act 

[Wisconsin Statutes section 100.18].” (A. 93–94; R.80 at 

23–24.)   

As an alternative basis for dismissal, Judge 

Sankovitz concluded that the complaint failed to allege 

the receipt of any untrue, deceptive, or misleading 

advertising and sales promotions, as required by 

section 100.18.  (A. 103; R.80 at 33.)  Judge Sankovitz 



 

 19

explained that “[t]he telephone bills themselves do not 

constitute advertisements or sales promotions, it’s just a 

demand for payment, and therefore, I don’t believe they 

fit within 100.18.”  (Id.)   

Following Putnam’s and Fuchsgruber’s well-

established rules of statutory construction, the Court of 

Appeals affirmed dismissal.6 (Decision, ¶ 21.) 

LEGAL STANDARDS AND 
STANDARD OF REVIEW 

The Court reviews de novo a motion to dismiss.  

Peterson v. Volkswagen of America, 2005 WI 61, ¶ 14, 281 

Wis. 2d 39, 697 N.W.2d 61.  However, this Court follows 

its own precedent.  Rose Manor Realty Co. v. City of 

Milwaukee, 272 Wis. 339, 346, 75 N.W.2d 274 (1956).  

Following precedent “promotes evenhanded, 

                                                 
6 With respect to Accountants’ claims under Wisconsin Statutes 
Section 100.20(5) for alleged violations of Wisconsin 
Administrative Code Sections ATCP 123.06(1) and 123.02(1) and 
(2), Judge Sankovitz accepted Accountants’ concession that the 
court should dismiss these claims, (A. 37–38, 103–104; R.1 at 18–19; 
R.80 at 33–34), presumably because Accountants failed to meet the 
regulatory definition of “consumer.” Accountants also dismissed 
their equitable claims, and all claims that arise from or otherwise 
relate to any charges generated, issued, or prepared by U.S. 
Connect, LLC, ‘U.S. Connect,’ and/or U.S. Connect XL, Inc. and 
titled ‘MONTHLY SVCS’ or ‘MONTHLY SERVICES.’”  (R.68).  
Judge Sankovitz entered an order to this effect.  (R.69). 
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predictable, and consistent development of legal 

principles, fosters reliance on judicial decisions, and 

contributes to the actual and perceived integrity of the 

judicial process.”  Ferron, 219 Wis. 2d at 504.  

Particularly relevant here is the well-established rule 

that the legislative intent to change the common law 

must be expressed “beyond any reasonable doubt.”   

Kranzush, 103 Wis. 2d at 74.   

ARGUMENT 

I. ACCOUNTANTS DO NOT STATE A CLAIM 
AGAINST WISCONSIN BELL UNDER THE 
THREE STATUTES AT ISSUE.     

 
The gravamen of Accountants’ complaint against 

Wisconsin Bell involves the itemized statements of 

account that Wisconsin Bell sent to Accountants every 

month.  The lower courts found these itemized 

statements of account to be clear.  Wisconsin Bell 

truthfully and accurately set forth its own charges 

which are not alleged to have been inaccurate.  And, the 

lower courts found that Wisconsin Bell truthfully and 
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separately presented the charges the ISPs had generated 

and issued to Accountants.7   

Given the clarity of Wisconsin Bell’s itemized 

statements of account, Accountants have not and cannot 

show that Wisconsin Bell (as distinct from the alleged 

conduct of any other defendant) engaged in any false, 

deceptive or misleading conduct.  Consequently, 

Accountants cannot state a claim against Wisconsin Bell 

under Wisconsin Statutes sections 100.207, 100.18, or 

WOCCA.   

A. WISCONSIN BELL HAS NOT 
ENGAGED IN FALSE, DECEPTIVE, OR 
MISLEADING CONDUCT.   

 
1. WISCONSIN BELL IS NOT 

LIABLE UNDER SECTION 100.207 
FOR THE INDEPENDENT 
SERVICE PROVIDERS’ 
ALLEGEDLY UNAUTHORIZED 
CHARGES.   

 
Accountants allege that Wisconsin Bell violated 

100.207(2) and 100.207(3)(a).  (A.34–37; R.1 at 15–18.)  

Section 100.207 provides in pertinent part: 

(1) Definition.  In this section, “telecommunications 
service” has the meaning given in s. 196.01 (9m).  

                                                 
7 This finding is not on review here.   



 

 22

 
(2) Advertising and sales representations.  A person may 

not make in any manner any statement or 
representation with regard to the provision of 
telecommunications service, including the rates, 
terms or conditions for telecommunications service, 
which is false, misleading or deceptive, or which 
omits to state material information with respect to the 
provision of telecommunications service that is 
necessary to make the statement not false, misleading 
or deceptive. 

 
(3) Sales practices. 
 

(a) A person may not engage in negative 
option billing or negative enrollment of 
telecommunications services, including 
unbundled telecommunications services. 
A person may not bill a customer for any 
telecommunications service that the 
customer did not affirmatively order 
unless that service is required to be 
provided by law, the federal 
communications commission or the 
public service commission. A customer’s 
failure to refuse a person’s proposal to 
provide a telecommunications service is 
not an affirmative request for that 
telecommunications service. 

 
(b) A person may not charge a customer for 

telecommunications service provided 
after the customer has canceled that 
telecommunications service. 

 
(c) A person shall provide a customer who 

has ordered a telecommunications service 
through an oral solicitation with 
independent confirmation of the order 
within a reasonable time.  

 
The plain language of subsection (2) requires 

Accountants to allege that Wisconsin Bell made a false, 

misleading, or deceptive statement.  Accountants have 
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not and cannot allege that Wisconsin Bell made any 

such false or misleading statement.  (See generally A.20–

46; R.1 at 1–27.).  As lower courts found, Wisconsin 

Bell’s statements of account accurately, clearly, and 

truly itemized the charges that Wisconsin Bell and the 

ISPs, respectively, were actually charging Accountants. 

(See A. 99; R.80 at 29; Decision, ¶ 20.)  This finding is not 

on review here.  Without a false, deceptive, or 

misleading statement, Accountants’ claim against 

Wisconsin Bell under subsection 2 fails as a matter of 

law and was therefore properly dismissed.8    

                                                 
8 There is yet another basis on which Accountants’ claims under 
subsection 100.207(2) fails. The title to Wisconsin Statute 
100.207(2) is “Advertising and Sales Representations.”    
Wisconsin Bell’s telephone statements of account fall well outside 
the scope of this section because they are not public 
“advertisements” or “sales representations.”  An “advertisement” 
is a “public notice or announcement, usually offering goods or 
services for sale.”  New Webster’s Dictionary and Thesaurus of the 
English Language 12 (1993) (emphases added).  Wisconsin Bell 
sent the statements only to Accountants, not to the public.  As a 
matter of law, Accountants’ statements were treated as private 
and confidential and were not publicly disclosed.  See, e.g., 47 
U.S.C. § 222(c).   
 
The purpose of an “advertisement” is to entice someone to buy a 
product or service in the future.  In contrast, Wisconsin Bell’s 
statements of account merely recapped and sought payment for 
Accountants’ prior transactions and usage, a purpose distinct 
from that of an advertisement.  Cf. Kailin v. Armstrong, 2002 WI 
App 70, ¶ 44, 252 Wis. 2d 676, 643 N.W.2d 132 (“Statements made 
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Accountants claim Wisconsin Bell violated the 

second sentence of 100.207(3)(a).  This sentence creates 

liability for a person who seeks to be paid for services 

not ordered by the customer. 9  See Wis. Stat. § 

100.207(3).  Here, it was the ISPs who provided and 

charged for the allegedly unauthorized services.  (See A. 

39–40; R.1 at 20–21.) Wisconsin Bell should not be held 

liable under 100.207(3)(a) because Wisconsin Bell did 

not enroll Accountants as the ISPs’ customers, did not 

provide the services that allegedly were unauthorized, 

and did not generate the charges at issue. (See id.) 

Wisconsin Bell is not the billing clearinghouse for the 

                                                                                                             
by the seller after a person has made a purchase or entered into a 
contract to purchase logically do not cause the person to make the 
purchase or enter into the contract.”).  In the end, Accountants’ 
statements are not “advertisements” within the scope of section 
100.207(2). 
 
For the same reasons, Accountants’ false advertising claim under 
section 100.18 fails.   As Judge Sankovitz correctly held, “the 
telephone bills do not constitute advertisements or sales 
promotions, it’s just a demand for payment.”  (A. 103; R. 80 at 33); 
see also State v. Automatic Merchandisers of Am., Inc., 64 Wis. 2d 659, 
663, 221 N.W.2d 683 (1974) (100.18 applies to misrepresentations 
“made to promote the sale of a product”) (emphasis added). 
 
9 Wisconsin Statutes section 100.207(3) simply reflects that the 
equitable claim of rescission is available when there has been no 
meeting of the minds. See 1 Williston on Contracts § 4.1 (2007). 
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ISPs.  (See A. 23–26, 29–30, 34–35, 39–43; R.1 at 4–7, 10–

11, 15–16, 20–24).  Rather, each ISP enrolls its own 

customers, secures its own authorizations, and 

determines the charges to assess to its customers.  (See 

id.)  With respect to the ISP charges at issue, Wisconsin 

Bell’s role was this:  Wisconsin Bell merely received the 

itemization of credits and charges from the ISPs and 

clearly presented those credits and charges on its 

monthly statements of account, so that customers could 

receive just one, rather than a multitude of statements 

for telecommunication services.  (See id.)   

In providing this service, Wisconsin Bell relies on 

the ISPs to be accurate.  If an ISP’s charge was allegedly 

unauthorized, then that charge arguably would violate 

100.207(3).  Accountants would have a claim under 

100.207(3) against the ISP, but not against Wisconsin 

Bell merely for truthfully telling Accountants on its 

statement of account exactly what the ISP was charging.  

For example, U.S. Connect electronically forwarded to 

Wisconsin Bell a charge of $3.92 generated on June 1, 
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2002, for “Nationwide Discount Directory Assistance.”  

(See R.15 at 8.)  Wisconsin Bell, in turn, presented this 

charge on the separate page of its monthly statement 

devoted to U.S. Connect.  (See R.15 at 9.)  Nothing about 

Wisconsin Bell’s representation that U.S. Connect was 

charging Accountants $3.92 for “Nationwide Discount 

Directory Assistance” services used on June 1, 2002, (see 

id.), was “false, deceptive, or misleading” as this 

truthfully represented exactly what U.S. Connect was 

actually charging Accountants.  See, e.g., Zekman v. 

Direct Amer. Marketers, Inc., 695 N.E.2d 853, 855, 861-62 

(1998) (consumer fraud claim dismissed because 

telephone bills clearly listed charges).  If something was 

wrong with U.S. Connect’s charge, Accountants’ claim 

is against U.S. Connect, not Wisconsin Bell.   

Both the language of the statute and common 

sense support the conclusion that a claim under 100.207 

does not lie against Wisconsin Bell under the 

circumstances alleged in the complaint.  The reference 

to billing for unordered services appears in the section 
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of the statute that establishes standards for “Sales 

Practices.”  Accountants do not and cannot allege that 

Wisconsin Bell engaged in any “sales practice” with 

respect to the charges at issue, as the services were sold 

by the ISPs.  Under the statute, the party making the sale 

must obtain customer authorization.  The statute 

accords with common sense, as the party making the sale 

and providing the service is best situated (indeed, the 

only party situated) to obtain the necessary 

authorization or receive the necessary order for the 

service being sold.  The alternative, where multiple 

parties must each independently undertake to 

determine if a customer has ordered a service from a 

different telecommunication service provider before a 

statement of account is issued, is simply not required by 

the language of the statute.  But frankly, even if it were 

Wisconsin Bell’s statutory burden to undertake its own 

independent verification of the propriety of ISP charges, 

this would ultimately require written communication 

with the customer with respect to each ISP charge.  And 
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that is precisely what a statement of account 

accomplishes.  To require a second monthly 

“verification statement” in addition to Wisconsin Bell’s 

clear statement of account would be confusing to 

customers, expensive, redundant, and unreasonable.  

See State ex rel. Kalal v. Circuit Court for Dane County, 

2004 WI 58, ¶ 46, 271 Wis. 2d 633, 681 N.W.2d 110 

(explaining that statutes must be interpreted 

reasonably, to avoid absurd or unreasonable results).  If 

the Legislature wanted a second “verification only” 

statement, it would be in the statute.  Lang v. Lang, 161 

Wis. 2d 210, 227, 467 N.W.2d 772 (1991) (“We will not 

read extra words into a statute to achieve a specific 

result.”). 

The common commercial practice of issuing 

statements of account to customers is exemplified by a 

credit card company’s statement to an account holder.  

Credit card companies include merchants’ charges on 

the customers’ credit card statements.  If a credit card 

statement clearly presents an unauthorized charge from 
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a retailer, e.g., a charge for two shirts when the customer 

purchased just one, reflecting that charge on the 

customer’s credit card statement of account does not 

mean that the credit card company has engaged in 

“false, deceptive, or misleading” billing.  On the 

contrary, by plainly presenting the retailer’s charges, 

even if erroneous or unauthorized, the credit card 

statement allows the account holder to identify and 

correct the erroneous charge.  Courts have routinely 

rejected attempts to hold intermediaries liable for 

erroneous charges of a disclosed provider of goods or 

services.  See, e.g., Bill Buck Chevrolet, Inc. v. GTE Fla., 

Inc., 54 F. Supp. 2d 1127, 1133 (M.D. Fla. 1999) (noting 

that “[i]f courts were to adopt the proposition Plaintiff 

urges . . . credit card companies could be sued . . . for 

billing customers for purchases that an unauthorized 

user made on the card.”), aff’d, 216 F.3d 1092 (11th Cir. 

2000).   

In sum, Wisconsin Bell’s activity—truthfully 

telling Accountants what the ISPs’ charges were—is not 
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conduct captured by the plain terms of subsections (2) 

or (3) of 100.207.  The complaint was properly 

dismissed as to those allegations.  

2. WISCONSIN BELL IS NOT 
LIABLE UNDER SECTION 100.18 
FOR THE ISPS’ ALLEGEDLY 
UNAUTHORIZED CHARGES.   

 
Wisconsin Statute section 100.18, titled 

“Fraudulent representations,” prohibits a person from 

distributing to the public any “advertisement, 

announcement, statement or representation [which] 

contains any assertion, representation or statement of 

fact which is untrue, deceptive or misleading.”10  To 

                                                 
10 In full,  Wisconsin Statute § 100.18 states: (1) No person, firm, 
corporation or association, or agent or employee thereof, with 
intent to sell, distribute, increase the consumption of or in any 
wise dispose of any real estate, merchandise, securities, 
employment, service, or anything offered by such person, firm, 
corporation or association, or agent or employee thereof, directly 
or indirectly, to the public for sale, hire, use or other distribution, 
or with intent to induce the public in any manner to enter into any 
contract or obligation relating to the purchase, sale, hire, use or 
lease of any real estate, merchandise, securities, employment or 
service, shall make, publish, disseminate, circulate, or place before 
the public, or cause, directly or indirectly, to be made, published, 
disseminated, circulated, or placed before the public, in this state, 
in a newspaper, magazine or other publication, or in the form of a 
book, notice, handbill, poster, bill, circular, pamphlet, letter, sign, 
placard, card, label, or over any radio or television station, or in 
any other way similar or dissimilar to the foregoing, an 
advertisement, announcement, statement or representation of any 
kind to the public relating to such purchase, sale, hire, use or lease 
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properly allege a claim against Wisconsin Bell under 

section 100.18, Accountants must allege and prove three 

elements: (1) Wisconsin Bell made a representation to 

the public with the intent to induce an obligation; (2) 

that the representation was untrue, deceptive or 

misleading; and (3) that the representation caused the 

plaintiff a pecuniary loss.  K&S Tool & Die Corp. v. 

Perfection Mach. Sales, Inc., 2007 WI 70, ¶19, 301 Wis. 2d 

109, 732 N.W.2d 792 (citation omitted). 

 Wisconsin Bell cannot be liable under section 

100.18 for the same reason that it is not liable under 

section 100.207(2):  Accountants have not and cannot 

allege that Wisconsin Bell made any representation to 

them that was untrue, deceptive, or misleading. (See 

generally A.20–46; R.1 at 1–27.)  Wisconsin Bell’s 

itemized statements of account accurately and 

                                                                                                             
of such real estate, merchandise, securities, service or employment 
or to the terms or conditions thereof, which advertisement, 
announcement, statement or representation contains any 
assertion, representation or statement of fact which is untrue, 
deceptive or misleading. 
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truthfully itemized the charges that the other providers 

were actually charging Accountants.11 

3. Accountants Do Not State a Claim 
Against Wisconsin Bell Under 
WOCCA. 

 
WOCCA prohibits “racketeering activity,” which 

requires the commission of predicate felonies.  Wis. Stat. 

§ 946.82.  Here, Accountants boldly assert with no 

support or particularity that Wisconsin Bell’s billing 

statements—which accurately reflected the amounts 

that the ISPs charged Accountants—constitute felony 

theft. (A. 40; R.1 at 21.) See also Wis. Stat. § 943.20(3)(a).  

Yet again, as the courts below found, Wisconsin Bell’s 

statements of account are clear; Wisconsin Bell has not 

                                                 
11 Accountants also lack standing to sue under section 100.18 
because they are not members of “the public.”  See Kailin, 252 Wis. 
2d 676, ¶¶ 43–44.  In Kailin, the Court identified a contractual 
relationship as a “particular relationship” and held that because 
the appellants were parties to that “particular relationship” with 
the defendant, they were not members of “the public” for 
purposes of standing under section 100.18.  See id.; Automatic 
Merchandisers., 64 Wis. 2d at 664.-  Accountants admit that they 
have a contractual relationship with Wisconsin Bell.  (See A. 15–16; 
R.15 at 8–9; A. 114; R.80 at 44.).  Under Kailin, Accountants do not 
constitute “the public” and therefore lack standing to bring a 
claim under section 100.18.  See also Winkelman v. Kraft Foods, Inc., 
2005 WI App 25, ¶ 14, 279 Wis. 2d 335, 693 N.W.2d 756. 
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made any false statements, let alone has Wisconsin Bell 

“stolen” money from Accountants.   

Based on the foregoing, the lower courts 

dismissed Accountants’ claims under sections 100.18, 

100.207, and WOCCA, because the claims fail as a 

matter of law.   

II. PUTNAM  REQUIRED DISMISSAL OF 
ACCOUNTANTS’ CLAIMS.   

 
 Accountants argue that Judge Sankovitz erred in 

adhering to this Court’s decision in Putnam when he 

dismissed their claims under 100.18, 100.207, and 

WOCCA.  To the contrary, Putnam is recent authority, 

directly on point both legally and factually, has not 

been modified by this Court through more recent 

decisions, and makes sense when applied to this 

common commercial practice.   

A. Wisconsin Bell Provided Accountants a 
“Statement of Account.”   

 
As a backdrop for the discussion of the voluntary 

payment doctrine, it is important to consider the 

commercial relationship between Wisconsin Bell and 
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Accountants, as well as the long-settled law regarding 

statements of account and claims related to such 

statements.   

Accountants and Wisconsin Bell established a 

typical commercial relationship where Wisconsin Bell 

provided to Accountants telephone services “on 

account.”  On a monthly basis, Wisconsin Bell sent to 

Accountants a statement of account detailing the prior 

balance, credits, charges and adjustments, and the new 

account balance, basically setting forth the amount that 

Accountants owed for the month’s telecommunication 

services.  (See A. 15–16; R.15 at 8–9.) The statement of 

account included a toll-free number to assist 

Accountants in making inquiry or objection to any 

amounts reflected as owed.  (Id.) When Accountants 

received their statement of account, they had two 

choices:  they could either remit full payment or they 

could object to the amount reflected on the statement.  

(See id.) In either instance, though, it was incumbent on 

Accountants to read the statement of account.   
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If Accountants failed to make their monthly 

payment, Wisconsin Bell could bring an account-stated 

claim to recover the sum reflected as owed on the 

account.  Onalaska Elec. Heating, Inc. v. Schaller, 94 Wis. 

2d 493, 499–500, 288 N.W.2d 829 (1980).  In the context 

of an account stated claim, Accountants’ failure to object 

to the amount within a reasonable time would have 

been evidence of “acquiescence in or assent to the 

correctness of the account.”  Id. at 503.  Indeed, the 

gravamen of an account stated claim is the failure of the 

debtor to make an objection to the account within a 

reasonable time.  Stan’s Lumber, Inc. v. Fleming, 196 Wis. 

2d 554, 568, 538 N.W.2d 849 (Ct. App. 1995).  Put 

differently, under long-established Wisconsin 

commercial law, an account debtor—here 

Accountants—waives its ability to later challenge a 

statement of account if it does not timely object.  See 

Estate of Vicen v. Tamer, 1 Wis. 2d 193, 199, 83 N.W.2d 

664 (1957).   
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B. THIS COURT’S WELL-REASONED 
DECISION IN PUTNAM COMPELS 
THAT THE TRIAL COURT AND 
APPELLATE COURT BE AFFIRMED.  

 
The voluntary payment doctrine is simply 

another component of the long-established body of law 

regulating the commercial practice of stating accounts, 

in the context of the provision of goods or services.  The 

doctrine provides that money paid voluntarily on an 

unambiguous statement of account, with knowledge of 

the material facts, and without fraud or duress, cannot 

be recovered merely on account of ignorance or mistake 

of law.  Putnam, 255 Wis. 2d 447, ¶ 13 (citing Frederick v. 

Douglas County, 96 Wis. 411, 423, 71 N.W. 798 (1897)).   

In Putnam, this Court affirmed, in part, the 

dismissal of a customer class action pursuant to the 

voluntary payment doctrine.  Putnam, 255 Wis. 2d 447, 

¶¶ 1, 3.  Putnam alleged that Time Warner had 

unlawfully charged customers a late fee for failure to 

timely pay monthly cable bills. Id. ¶¶ 4, 5.  Putnam 

alleged that the late fee constituted unlawful liquidated 

damages.  Id.  As here, Putnam sought damages under a 
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statute (section 100.18) that itself did not contain a 

protest requirement.  Id. ¶ 4n.2.  This Court found that 

Time Warner had plainly set forth Putnam’s late fee on 

the itemized cable account statement, and as such, 

Putnam was on notice of the charge and had the 

opportunity to object.  Id.   

Because Putnam did not object to the late fee 

before or when making payment, this Court held that 

the voluntary payment doctrine operated as a defense 

to recovery of the late fees already paid and any 

damages sought under section 100.18.  Id. ¶¶ 7–8, 53.  

This Court explained that “[t]he voluntary payment 

doctrine places upon a party who wishes to challenge 

the validity or legality of a bill for payment the 

obligation to make the challenge either before 

voluntarily making payment, or at the time of 

voluntarily making payment.”  Id. ¶ 13 (citing 66 Am. 

Jur. 2d Restitution and Implied Contracts § 108 (2001)).   

This Court identified two primary public policy 

foundations underlying the voluntary payment 
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doctrine.  Id. ¶ 16.  The first is economic efficiency.  The 

doctrine allows businesses that regularly issue 

statements of account and receive customer payments, 

to rely upon these accounting tools and the funds 

received and use them unfettered on future activities.  

Id.   

Second, the doctrine operates as an important 

means of promptly resolving disputes short of 

litigation, by imposing a simple, common sense 

requirement:  a party receiving an unambiguous 

statement of account demanding payment of itemized 

charges must read the statement and notify the payee of 

any concerns (for example, that a given charge was 

unauthorized) before or when remitting payment.  Id.  

Upon receiving such notification, a payee who has 

included an incorrect charge can rectify the situation.  

Id.  Courts should not be overburdened with claims 

litigants simply could have resolved without judicial 

involvement.  See id.  Indeed, the very purpose of an 

itemized statement of account is to allow the account 
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holder to inspect and examine the charges contained 

therein, and to object to any improper or unauthorized 

charges.   

Just as in Putnam, here the voluntary payment 

doctrine is a complete defense for Wisconsin Bell.  

Accountants’ itemized monthly statements were clear 

and unambiguous and put Accountants on notice of the 

ISPs’ charges.  (See A. 15–16; R.15 at 8–9.)  Despite this 

clear notice of the ISPs’ charges, Accountants paid them 

without protest for fourteen months.  See Freund v. Avis 

Rent-A-Car Sys., Inc., 499 N.E.2d 473, 475-77 (1986) 

(appearance of a disputed charge on bill is sufficient 

“knowledge” for purposes of dismissing a complaint 

under the voluntary payment doctrine) (See A. 34–35; 

R.1 at 15–16.)  Accountants had the ability, and under 

Putnam and the long line of account stated cases, the 

obligation, to review their monthly statements to 

determine whether any charge was unauthorized and, if 

so, to call the toll-free number listed next to the charge 

to challenge or question the charge before running off to 
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court.  See Putnam, 255 Wis. 2d 447, ¶¶ 3, 13.12  Under 

these facts, Putnam applies and allows Wisconsin Bell to 

assert the voluntary payment doctrine as a complete 

defense.   

Accountants’ knowledge of the subject charges is 

further evidenced by Accountants’ familiarity with the 

process of disputing charges using the toll free 

telephone number shown on the monthly statements.  

(A. 27; R.1 at 8.)  Indeed, Accountants allege that in the 

past they had previously used the toll free telephone 

number for billing inquiries, and a credit was given.  

(See id.)  With knowledge of the ISPs’ charges and the 

process to dispute them, Accountants nevertheless 

voluntarily paid the charges.  (A. 21; R.1 at 2.)  Under 

these facts, Putnam unequivocally applies and allows 

                                                 
12 For example, one of Accountants’ statements includes a credit of 
$29.72 for charges from U.S. Connect.  (See A. 117; R.80 at 46-47).  
To obtain such credits, Accountants would have used the toll free 
number to dispute the charges.  (See id.).  Accountants’ knowledge 
of the subject charges is evidenced by their familiarity with this 
process of disputing charges.  (A. 8; R.1 at 27.)  Indeed, Accountan 
ts allege they had previously used the toll free number, and a 
credit was given.  (Id.)  With knowledge of the IPSs' charges and 
the process to dispute them, Accountants nevertheless voluntarily 
paid the charges.  (See A. 89–90; R.80 at 19–20.) 
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Wisconsin Bell to assert the voluntary payment doctrine 

as a complete defense.  

C. ACCOUNTANTS CANNOT 
DISTINGUISH PUTNAM ON THE 
FACTS OR LAW.  

 
Accountants contend that this Court in Putnam 

did not address the application of the voluntary 

payment doctrine to Putnam’s statutory claims against 

Time Warner.  Accountants are incorrect.  Putnam 

asserted a statutory claim under section 100.18, which 

like section 100.207, does not include a so-called 

“protest requirement.”  Putnam, 255 Wis. 2d 447, ¶ 4 n.2.  

In the face of Putnam’s statutory claim, this Court held 

that “[t]he rule is well settled that a person cannot 

recover money that he or she has voluntarily paid with 

full knowledge of all of the facts and without fraud, 

duress, or extortion in some form, and that no action 

will lie to recover the voluntary payment.”  Id. ¶ 13 

(quoting 66 Am. Jur.2d Restitution and Implied Contracts 

§ 108 (emphasis added)).  This Court’s holding is 

unequivocal and included Putnam’s statutory claim 
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under section 100.18.   

Accountants also suggest that in Putnam, this 

Court did not appreciate or intend that its holding 

apply to the statutory claim.  This is also incorrect.  This 

Court explained that each of Putnam’s claims was 

premised on a theory of liability that Time Warner had 

imposed an unlawful liquidated damages clause via a 

$5.00 late-payment fee in its service contract with cable 

subscribers.  Id. ¶ 36 n.12.  “We conclude that because 

the customers are precluded under the voluntary 

payment doctrine from seeking repayment of allegedly 

unlawful liquidated damages, the additional claims, 

with the exception of the claims for declaratory relief, 

are encapsulated in the overall theory and are properly 

subject to the voluntary payment doctrine.”  Id.  

Significantly, this Court did not exclude Putnam’s 

statutory claim for damages from its holding.  Id. 
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D. The Well-Established Rules of Statutory 
Construction Set Forth In Fuchsgruber 
Support the Application of the Voluntary 
Payment Doctrine in Putnam and Here.   

 
Although Putnam held that the voluntary 

payment doctrine can defeat statutory claims, more 

general case law governing the determination of when a 

statute abrogates the common law also required that 

result.  Long-standing, well-established law dictates 

that “[t]o accomplish a change in the common law, the 

language of the statute must be clear, unambiguous, 

and peremptory.”  (See R.80 at 20); Fuchsgruber, 244 Wis. 

2d 758, ¶ 25; see also Kranzush, 103 Wis. 2d at 74 

(legislature must express intent to change common law 

“beyond any reasonable doubt.”).   

Here, Wisconsin Statutes section 100.207 did not 

modify, limit, or abrogate the voluntary payment 

doctrine because notably absent is any reference to 

either the voluntary payment doctrine in particular or 

to payments or affirmative defenses in general.  The 

same is true with respect to Wisconsin Statutes section 

100.18 and WOCCA.  Since none of the statutes contains 
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so much as a passing reference to the voluntary 

payment doctrine, a right to recover payments 

regardless of whether they were voluntarily made, or 

indeed to any affirmative defense, no “clear, 

unambiguous, and peremptory” language exists to 

support the conclusion that the voluntary payment 

doctrine is inapplicable to claims under these statutes.  

For example, Wisconsin’s Uniform Trade Secrets Act, 

section 134.90, states “this section displaces conflicting 

tort law, restitutionary law and any other law of this 

state providing a civil remedy for misappropriation of a 

trade secret.”  Wis. Stat. § 134.90(6).  Significantly, such 

“clear, unambiguous, and peremptory” language is 

noticeably absent from sections 100.207, 100.18, and 

WOCCA.   

To ignore Fuchsgruber would create chaos.  Any 

intersection of common law and a statute would require 

new judicial review and interpretation under a new 

rule—whatever it might be.  The Court has long 
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recognized that it should exercise restraint in such 

situations.   

E. The Holdings of Stuart and Novell are 
Not Instructive Here.   

    
Citing Stuart and Novell, Accountants argue that 

Judge Sankovitz and the Court of Appeals erred when 

they applied the voluntary payment doctrine to 

Accountants’ statutory claims.  Accountants contend 

that in Stuart and Novell, this Court implicitly 

overturned the well-established rule of statutory 

construction that “a statute does not change the 

common law unless the legislative purpose to do so is 

clearly expressed in the language of the statute,” as 

discussed above.  Accountants suggest that in Stuart 

and Novell, this Court also implicitly overruled the 

holding of Putman to the extent a common law defense 

(i.e., voluntary payment doctrine) was used as a defense 

to a statutory claim.   

As a preliminary matter, the facts of this case are 

nearly identical to those in Putnam.  Accountants’ claims 

against Wisconsin Bell arise from the ISPs’ allegedly 
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unauthorized charges that were plainly set forth on 

Accountants’ itemized monthly statements, which 

Accountants knowingly paid.  (See A. 34–35, 39–40; R.1 

at 15–16, 20–21.)  In Putnam, as here, plaintiffs were 

customers of telecommunication service providers who 

sued under a statute for damages, after having 

voluntarily paid their monthly itemized bills.  Putnam, 

255 Wis. 2d 447, ¶ 1.  Indeed, the only meaningful 

distinction of Putnam is favorable to Wisconsin Bell.  In 

Putnam, Time Warner was the source of the alleged 

improper charge,  Here, Wisconsin Bell merely 

presented the charge of another business that was 

allegedly unauthorized. 

With precedent so squarely on point, this Court’s 

analysis should begin and end with Putnam and the 

application of the well-established defense of voluntary 

payment.   

Accountants misconstrue the holdings and logic 

of Stuart and Novell, neither of which mention Putnam, 

the rule of statutory construction reaffirmed in 
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Fuchsgruber, or the radical proposition that common law 

defenses no longer apply to statutory claims.  Indeed, it 

is curious that Accountants rely on these two cases at 

all, since neither case concerns telecommunications, a 

statement of account, nor the voluntary payment 

doctrine.   

 Stuart concerned the application of the economic 

loss doctrine in the context of an action under the Home 

Improvement Practices Act, Wis. Admin. Code § ATCP 

110 and Wis. Stat. § 100.20(5) (2003-04).  The economic 

loss doctrine is designed to prevent lawyers from 

turning contract claims into tort claims to avoid 

unfavorable contract terms.  See, e.g., Kailin, 252 Wis. 2d 

676, ¶ 42 (cited by Stuart, 308 Wis. 2d 103, ¶ 36).  The 

economic loss doctrine has no bearing on any statutory 

claim because a statute is neither a tort nor a contract.  

Moreover, the rationale for the economic loss doctrine 

does not justify precluding economic loss recoveries 

where a statute provides a claim only for individuals 

suffering economic loss.  See, e.g., Wis. Stat. §§ 100.20(5), 
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100.207 (affording relief to individuals suffering 

“pecuniary loss”).  Frankly, it is hard to see how the 

economic loss doctrine has anything to do with the 

issues here since no one is trying to turn a contract 

claim into a tort claim.   

Contrary to Accountants' assertion, common law 

defenses were not even at issue in Novell.  The issue 

there was whether claims under section 100.18 included 

the element of reasonable reliance.  Novell, 309 Wis. 2d 

132, ¶ 25.  Predictably, the Court held that a plaintiff 

need not prove elements that the legislature did not 

require.  Id. ¶ 46.  Here, however, the Court of Appeals 

correctly determined that the voluntary payment 

doctrine in no way inserts new elements into 

Accountants’ statutory claims.  Decision, ¶ 12.  Neither 

Stuart nor Novell bears any relevance to the question 

whether the voluntary payment doctrine applies to 

Accountants’ statutory claims. 

The voluntary payment doctrine does not add a 

so-called “protest requirement” to the section 100.207 
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claim for the same reason it does not add a protest 

element to any other common law, contract, or statutory 

claim.  This conclusion is based on the fundamental 

difference between what a defense is and what a claim 

is.  Affirmative defenses simply do not add elements to 

claims.  The elements of a claim are what a plaintiff 

must plead and prove.  A plaintiff may have alleged 

and proven all the elements of its claim, yet the claim 

can be defeated by a defendant’s establishment of an 

affirmative defense.  For example, plaintiff could 

establish all the elements of a section 100.207 claim, but 

if a defendant then establishes all the elements of the 

affirmative defense of the settlement and release, this 

defense bars the plaintiff’s claim without adding an 

additional element (the absence of a settlement and 

release) to the plaintiff’s statutory claim.   

The Legislature is responsible for enumerating all 

of the elements of statutory claims.  Sometimes, as here 

with respect to section 100.207, the legislature borrows 

the elements from the common law.  If the legislature 
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does not include an element, plaintiff does not have the 

burden of establishing it.  On the other hand, according 

to well-established rules of construction, which rules of 

construction and common law the Legislature is 

presumed to know whenever it enacts a statute, existing 

affirmative defenses are a component of Wisconsin’s 

entire body of law.  Glinski v. Sheldon, 88 Wis. 2d 509, 

519–20, 276 N.W.2d 815 (1979)(“[A] . . . rule of statutory 

construction is that the legislature is presumed to enact 

statutory provisions with full knowledge of the existing 

laws, including the decisions of this court interpreting 

relevant statutes.”) 

Under Fuchsgruber those defenses are not 

abrogated unless the statute in question manifestly 

expresses a legislative intent to do so.  In the end, as 

Judge Sankovitz correctly ruled, if the Legislature had 

wanted to eliminate the voluntary payment doctrine as 

an affirmative defense, it knew how to do so.  See, e.g., 

Wis. Stat. § 134.90(6).   
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F. Foreign Authority Does Not Compel this 
Court to Overturn Putnam and 
Fuchsgruber.   

 
Having failed to identify any Wisconsin authority 

supporting their position that this Court has modified 

the reasonable rules enunciated in Putnam and 

Fuchsgruber, Accountants cite a handful of foreign cases 

as support for their argument.  (Petition at 13–14).  

These cases have little relevance here because each one 

is factually much different than the claim against 

Wisconsin Bell.  Each foreign authority cited by 

Accountants deals with a defendant that, unlike 

Wisconsin Bell, directly engaged in fraudulent billing 

practices.  See, e.g., Huch v. Charter Commc’ns, Inc., 290 

S.W.3d 721, 723 (Mo. 2009) (finding cable company itself 

charged its customers for unsolicited channel guide, 

which it included as a charge on the customers’ cable 

statements); Indoor Billboard/Washington, Inc. v. Integra 

Telecom of Wash., Inc., 170 P.3d 10, 12–14 (Wash. 2007) 

(addressing phone company that improperly assessed 

its own surcharge and misrepresented to customers that 
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the surcharge was approved by the Federal 

Communications Commission and could not be 

changed); Southstar Energy Serv., Inc. v. Ellision, 691 

S.E.2d 203, 204 (Ga. 2010) (finding natural gas company 

“intentionally and deceptively overcharged . . . 

customers as to service charges and the price for natural 

gas”); Sobel v. Hertz Corp., 698 F. Supp. 2d 1218, 1224 (D. 

Nev. 2010) (explaining rental car company unlawfully 

tacked on airport concession fee after it quoted the 

entire rental price to customers, in violation of statute); 

Ramirez v. Smart Corp., 863 N.E.2d 800, 806–07 (Ill. 2007) 

(addressing situation in which copy company 

overcharged patients for copies of their medical 

records); Pratt v. Smart Corp., 968 S.W.2d 868, 869–70 

(Tenn. Ct. App. 1997) (copy company overcharged 

patients for copies of their medical records).   

Significantly, these foreign jurisdictions do not 

strictly follow the rule that a statute does not abrogate 

the common law unless clearly expressed in the 

language of the statute.  See generally Huch, 290 S.W.3d 
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721; Indoor Billboard, 170 P.3d 10; Pratt, 968 S.W.2d 868; 

Southstar Energy, 691 S.E.2d 203;  Sobel, 698 F. Supp. 2d 

1218.  Because Accountants’ foreign authorities do not 

follow this key principle of statutory construction (see 

Fuchsgruber, 244 Wis. 2d 758, ¶ 25) which is well-

established in Wisconsin, the cases cannot be persuasive 

authority.  See, e.g., Burbank Grease Services, LLC v. 

Sokolowski, 2006 WI 103 ¶32, 294 Wis. 2d 274, 717 

N.W.2d 781 (“[C]ases from other jurisdictions cannot 

substitute for our construction of the relevant Wisconsin 

Statute.”). 

Given Accountants’ reliance on foreign authority, 

it is important to note that many other jurisdictions 

besides Wisconsin continue to apply the voluntary 

payment doctrine to statutory claims for damages.  The 

case of Lady Di’s, Inc. v. Enhanced Serv. Billing, Inc., No. 

09-cv-0340-SEB-DML, 2010 U.S. Dist. LEXIS 121906, *24 

(S.D. Ind. Nov. 16, 2010) presents a recent example of a 

court applying the voluntary payment doctrine to a 

statutory consumer protection claim.  There, the 
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plaintiff brought claims under the Indiana commercial 

deception statute.   Lady Di’s, 2010 U.S. Dist. Lexis 

121906, *1.  The plaintiff based its claims on allegedly 

unauthorized, third-party charges that appeared on its 

telephone bills.  Id. at *5.  The plaintiff in Lady Di’s 

alleged that it was uncertain about its obligation to pay 

the allegedly unauthorized charges.  The plaintiff 

nevertheless paid the bills containing the allegedly 

unauthorized charges.  Id.  The Court held that the 

voluntary payment doctrine barred the plaintiff’s 

statutory claim for commercial deception.  Id. at *23–*24 

(“Because Plaintiff’s uncertainty about its obligation to 

pay the charges . . . did not preclude its decision to pay 

them anyway, the voluntary payment doctrine . . . bars 

recovery of those payments by plaintiffs.”).  See also  

Harris v. ChartOne, 841 N.E.2d 1028, 1031 (Ill. App. Ct. 

2005) (“The voluntary-payment doctrine applies to any 

cause of action which seeks to recover a payment on a 

claim of right, whether that claim is premised on a 

contractual relationship or a statutory obligation, as in 
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the case at bar.”);  Smith v. Prime Cable of Chicago, 658 

N.E.2d 1325, 1336 (Ill. App. Ct. 1995) (“Plaintiffs [who 

asserted various statutory causes of action] are barred 

from recovering their payment of the concert charge 

due to the operation of the voluntary payment 

doctrine.”); Solomon v. Bell Atlantic Corp., 777 N.Y.S.2d 

50, 56 (N.Y. App. Div. 2004) (“[T]he voluntary payment 

doctrine, which bars recovery of payments voluntarily 

made ‘with full knowledge of the facts’ . . . would bar 

recovery by any subscriber who, having experienced 

slow service and/or frequent connectivity outages, 

continued to use defendants’ DSL service.”); Brissenden 

v. Time Warner Cable of New York City, 885 N.Y.S.2d 879, 

889 (N.Y. Sup. Ct. 2009) (denying class certification in 

part because statutory claims barred by voluntary 

payment doctrine); Hall v. Humana Hosp. Daytona Beach, 

686 So. 2d 653, 657 (Fla. Dist. Ct. App. 1996) (affirming 

the dismissal of statutory claims, holding that “[e]very 

man is supposed to know the law, and if he voluntarily 

makes a payment which the law would not compel him 
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to make, he cannot afterwards assign his ignorance of 

the law as a reason why the state should furnish him 

with legal remedies to recover it.”); McWethy v. 

Telecomm’s Inc., 988 P.2d 356, 357 (Okla. Civ. App. 1999) 

(affirming the dismissal of statutory claims based upon 

the voluntary payment doctrine).   

III. EXISTING LAW ADEQUATELY PROTECTS 
WISCONSIN CONSUMERS.   
 
A. ALTHOUGH THE VOLUNTARY 

PAYMENT DOCTRINE PRECLUDES 
RECOVERY AGAINST WISCONSIN 
BELL, THE DOCTRINE DOES NOT BAR 
CONSUMERS GENERALLY FROM 
SEEKING DAMAGES UNDER 
WISCONSIN STATUTES THAT 
CREATE A PRIVATE RIGHT OF 
ACTION.   

 
Accountants argue that the voluntary payment 

doctrine would somehow render section 100.207 

“meaningless.”  Accountants’ argument is misleading.  

Neither Judge Sankovitz nor the Court of Appeals held 

that the voluntary payment doctrine bars all consumers’ 

statutory claims for bills that the consumers voluntarily 

paid.  Judge Sankovitz and the Court of Appeals only 

held that the voluntary payment doctrine bars these 
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Accountants’ claims in this case. 

According to Accountants, unless this Court 

somehow construed a statute to abrogate the voluntary 

payment doctrine, persons aggrieved by statutory 

violations have no remedy.  Accountants are wrong.  

The voluntary payment doctrine does not bar a claim 

under section 100.207 to a plaintiff who first timely 

challenges an allegedly unauthorized charge before 

making payment and before running off to court.  See 

Putnam, 255 Wis. 2d 447, ¶¶ 3, 34.  If a statement of 

account contains allegedly improper charges, the 

customer should object.  If a consumer cannot obtain 

relief on such a timely objection, the consumer may 

pursue a claim under section 100.207 against the ISP 

that generated an allegedly unauthorized charge.  See id.  

While Accountants argue that requiring customers to 

challenge improper charges imposes an unreasonable 

burden on them (Justice Bablitch argued this in his 

dissent in Putnam), this Court has rejected this 

argument.  Id., ¶¶ 3, 34 (majority opinion); ¶¶ 54–68 
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(Bablitch, J., concurring in part, dissenting in part).    

This result makes sense as a matter of sound 

public policy.  The fraud exception to the voluntary 

payment doctrine leaves a broad and powerful remedy 

available to consumers as to charges that were not 

clearly disclosed.  But at the same time, the doctrine 

works to resolve disputes and preserve scarce judicial 

resources.  Courts should not be overburdened with 

claims litigants could have resolved without judicial 

involvement (e.g., contacting the ISP via the toll-free 

number.).  See id., ¶ 16 (majority opinion).   

B. THE VOLUNTARY PAYMENT 
DOCTRINE DOES NOT INSERT A SO-
CALLED “PROTEST REQUIREMENT” 
OR ELEMENT INTO THE STATUTORY 
CAUSES OF ACTION. 

 
Application of the voluntary payment doctrine to 

a statutory cause of action does not insert a so-called 

“protest requirement” into the statutory cause of action; 

there are a number of ways in which a consumer who 

does not pay under protest can nevertheless prevail on 

statutory claims.  As a starting point, the voluntary 
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payment doctrine is an affirmative defense.  Defendant 

must plead the elements of this defense.  Wis. Stat. § 

802.02(3)(“In pleading to a preceding pleading, a party 

shall set forth affirmatively any matter constituting an 

avoidance or affirmative defense . . . .”).  Plaintiffs “are 

certainly not required to plead or anticipate” defenses.  

Falk v. City of Whitewater, 65 Wis. 2d 83, 86, 221 N.W.2d 

915, 917 (1974); see also Storm v. Legion Ins. Co., 2003 WI 

120, ¶ 55, 265 Wis. 2d 169, 665 N.W.2d 353 (“[A] 

plaintiff is not required to anticipate this defense by 

pleading against it in a complaint.”).  Moreover, 

defendants—not plaintiffs—bear the burden of proof 

for defenses.  Zarling v. La Salle Coca Cola Bottling Co., 2 

Wis. 2d 596, 604, 87 N.W.2d 263 (1958).  Finally, 

“[a]ffirmative defenses generally are deemed waived if 

not raised in the pleadings.”  Oetzman v. Ahrens, 145 

Wis. 2d 560, 571, 427 N.W.2d 421 (Ct. App. 1988).  But 

here, Accountants’ own allegations proved the defense.  

In sum, the law on the voluntary payment 

doctrine is this:  defendants must plead it, prove it, and 
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if defendants fail to raise the voluntary payment 

doctrine in a timely fashion, they waive it.  Accountants 

erroneously assume that every defendant who rightly 

could allege voluntary payment doctrine will do so, and 

will be successful.   

Moreover, even if a defendant alleges and proves 

that a plaintiff voluntarily paid challenged statements 

of account, a plaintiff can still defeat the voluntary 

payment doctrine by showing that it paid the statement 

without knowledge of the material facts, paid as a result 

of fraud or duress, or paid under protest.  The 

voluntary payment doctrine does not impose a protest 

“requirement,” since plaintiffs unequivocally can 

prevail on a claim in instances when they have not 

protested.   

As a final aside, if a conflict between an 

affirmative defense and a statute arises simply by virtue 

of the fact that the Legislature created a claim for relief 

under the statute, Accountants’ argument would 

logically extend to all statutes that create claims.  Thus, 
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this Court would commit itself to the untenable position 

that in Putnam it improperly or unwittingly applied the 

voluntary payment doctrine to claims under Wisconsin 

Statutes section 100.18.   

C. There Is No Existing Exception to the 
Voluntary Payment Doctrine That 
Specifically Covers Statutory Claims, Nor 
Should the Court Create One In the 
Absence of Legislative Guidance.   

 
The legislature’s intent is expressed in the words 

of the statutes at issue—none of which mention the 

voluntary payment doctrine or even refer to the subject 

of payments at all.  Therefore, this Court must assume 

that the Legislature intended for the voluntary payment 

doctrine to apply to claims brought under the statutes.  

See Wis. Bridge & Iron Co. v. Indus. Comm’n, 233 Wis. 467, 

474, 290 N.W. 199 (1940) (“Statutes are not to be 

construed as changing the common law unless the 

purpose to effect such change is clearly expressed 

therein.”).     

Accountants suggest that this Court create a new 

exception to the voluntary payment doctrine for alleged 
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“wrongful conduct” that violates a “consumer 

protection statute.”  (App. Brief pp. 13–15.)  

Accountants argue that the exception is necessary 

because otherwise defendants will avoid liability for 

alleged “wrongful conduct.”  Id.  According to 

Accountants, this Court should create the exception so 

that the Legislature’s “true intent” will be realized.  

Accountants argue as if they alone know the 

Legislature’s true intent in enacting the statutes at issue 

and that this intent was supposedly to abrogate the 

voluntary payment doctrine.   

As already discussed, if the Legislature did not 

want the well-established common law defense of the 

voluntary payment doctrine to apply to the statutes at 

issue, then it was the Legislature’s duty to so state in the 

language of the statutes.  Fuchsgruber, 244 Wis. 2d 758, ¶ 

25.  This Court in Putnam explained that “[t]he 

legislature has the power to create additional exceptions 

to the voluntary payment doctrine in particular 

circumstances.”  Putnam, 255 Wis. 2d 447, ¶ 35.  



 

 63

Significantly, the Legislature has not amended section 

100.18 (or any of the other statutes at issue here) in light 

of the holding in Putnam to address the application of 

the voluntary payment doctrine to statutory claims for 

damages.  “Where a law passed by the legislature has 

been construed by the courts, legislative acquiescence in 

or refusal to pass a measure that would defeat the 

courts’ construction is not an equivocal act.”  

Zimmerman v. Wis. Elec. Power Co., 38 Wis. 2d 626, 633–

34, 157 N.W.2d 648 (1968).   

This Court has already rejected the argument for 

creation of an additional exception to the voluntary 

payment doctrine for “wrongful conduct.”   Putnam, 255 

Wis. 2d 447, ¶ 22.  As this Court has explained, “[t]he 

[voluntary payment] doctrine presupposes mistaken or 

wrongful conduct by the payee.”  Id. ¶ 35.  Considering 

“the principles of public policy and equity that gave 

birth to the doctrine,” this Court declined to create such 

an exception.  Id. ¶ 23.  In this regard, this Court has 

already held that “[a]bandoning the voluntary payment 
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doctrine here would open the door for a wide array of 

challenges to past payments in the name of protecting 

persons who were tardy in inquiring into and 

contesting demands for payments.”  Id. ¶ 34.   

The voluntary payment doctrine requires no 

more than what common sense requires, namely, that 

one read their account statements before making 

payment.  But at the same time, the exceptions to the 

doctrine, including for fraud, are sufficiently broad to 

prevent the doctrine from acting as a bar to all 100.18 

and 100.207 claims.   

Respect for its own precedent also requires that 

this Court follow Putnam.  Accountants’ petition is 

simply an attempt to have this Court reconsider and 

overrule Putnam and relieve them of the need to review 

their monthly statement of account before paying it.  

However, it is a longstanding rule that this Court is 

“bound by [its] own precedent.”  See, e.g., Rose Manor, 

272 Wis. at 346; Ferron, 219 Wis. 2d at 504 (quoting 

Payne v. Tennessee, 501 U.S. at 827 (explaining 
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importance of respect for precedent, “because it 

promotes evenhanded, predictable, and consistent 

development of legal principles, fosters reliance on 

judicial decisions, and contributes to the actual and 

perceived integrity of the judicial process.”)).  

Particularly relevant is this Court’s consistent 

admonition that respect for precedent is of heightened 

importance where, as here, “the legal rule impacts 

contractual relationships and has been relied upon by 

industry.”  Progressive Northern Ins. Co. v. Romanshek, 

2005 WI 67, ¶ 44, 281 Wis. 2d 300, 697 N.W.2d 417.   

 Accountants misguidedly argue that the 

voluntary payment doctrine should not apply because 

the doctrine conflicts with the statutes.  They are wrong.  

Legislation admittedly overrides common-law rules to 

the extent that such rules conflict with a statute, but 

courts will not assume a conflict exists.  See Klingeisen v. 

Dep’t of Natural Res., 163 Wis. 2d 921, 930, 472 N.W.2d 

603 (Ct. App. 1991) (explaining fundamental notion that 

a statute must be construed to be consistent with 
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common law unless a different construction is plainly 

expressed by the legislature).   

 Accountants wrongly assume that they have no 

remedy under the statues unless this Court eliminates 

the voluntary payment doctrine as an affirmative 

defense.  But as explained above, the voluntary 

payment doctrine quite reasonably coexists with the 

statutory remedies.  If there has been fraudulent 

conduct, the doctrine does not apply.  And, a party who 

timely reviews its monthly statement of account and 

challenges an allegedly unauthorized charge before 

running off to court likewise avoids the defense and 

preserves the right to recover amounts allegedly 

improperly charged.  Again, as stated above, what is a 

statement of account, but a monthly verification to each 

customer of the propriety of the charges.  At bottom, 

expecting Accountants to read their monthly statements 

before making payment and before running off to court 

is ultimately reasonable.    
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I. INTRODUCTION. 

This putative class action case is brought by a CPA and his 

professional accounting firm (hereinafter referred to as “the Accountants”) 

to recover fourteen months of payments they voluntarily made for charges 

that were prominently set forth both on the cover page as well as a stand 

alone page of the Accountants’ monthly telephone bills.  The charges at 

issue were set forth so conspicuously that the circuit court held:   

Given the rather specific and explicit nature of the 
charges, I do not believe a reasonable trier of fact could 
infer that a reasonable customer would have been 
deceived into believing that he or she or it had somehow 
authorized those services.  To the contrary, the charges 
were stated with sufficient particularity that a reasonable 
customer would be startled to find such a charge on the 
bill . . . .  At the very least, I think a reasonable customer 
would have been put on notice that something was fishy 
and it would be unreasonable to pay the bill on the 
assumption that such service had been authorized.   

(A.98-99).1   

Based on the fact that the Accountants paid the clearly disclosed 

charges without protest, the circuit court held that the voluntary payment 

doctrine barred the Accountants’ claims.  The circuit court specifically 

found there was no fraud, duress or mistake of fact which caused the 

Accountants to pay the charges.  (A.133).  Thus, no exception to the 
                                                 
1 Appendix citations refer to the Appendix of Plaintiffs-Appellants-Cross-Respondents-
Petitioners. 
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voluntary payment doctrine applied.  The Accountants do not contest these 

findings.   

Rather, the Accountants seek to overturn 150 years of Wisconsin 

precedent and ignore stare decisis by requesting that this Court:  (1) issue a 

remarkable holding that common law defenses never apply to statutory 

claims; or (2) create a new exception that the voluntary payment doctrine 

should not apply to statutory claims.  As set forth below, there are 

numerous reasons the Accountants’ request must be rejected: 

(1) There is no need to overturn settled law regarding the 

voluntary payment doctrine, which simply requires that customers first 

voice some objection to a purportedly unlawful demand for payment before 

filing a lawsuit for damages.  Wisconsin courts have been applying the 

voluntary payment doctrine for over 150 years without need for recognizing 

the exception that the Accountants ask this Court to create.  Indeed, in 

2002, this Court affirmed the dismissal of statutory claims pursuant to the 

voluntary payment doctrine in Putnam v. Time Warner Cable of 

Southeastern Wisconsin, Ltd. Partnership, 2002 WI 108, 255 Wis. 2d 447, 

649 N.W.2d 626.  Other Wisconsin decisions have also held that the 

voluntary payment doctrine is a potential defense to statutory claims.  See 
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e.g., Butcher v. Ameritech Corp., 2007 WI App 5, 298 Wis. 2d 468, 727 

N.W.2d 546.  This Court should decline the Accountants’ invitation to 

apply the voluntary payment doctrine on an ad hoc, piecemeal basis.   

(2) In addition to rewriting the voluntary payment doctrine to 

create a new exception, Appellants also ask this Court to ignore its own 

precedent which provides:  “a statute does not abrogate a rule of common 

law unless the abrogation is clearly expressed and leaves no doubt of the 

legislature’s intent.”  Fuchsgruber v. Custom Accessories, Inc., 2001 WI 

81, 244 Wis. 2d 758, 628 N.W.2d 833.  Here, as both courts below 

correctly held, there is not a word in any of the statutes at issue which 

indicates, much less clearly expresses, that the voluntary payment doctrine 

and other common law defenses do not apply to the statutes at issue.   

(3) Next, contrary to the Accountants’ contentions, the voluntary 

payment doctrine does not allow ILD and Wisconsin Bell to escape liability 

if the Accountants can somehow demonstrate that they “deceived” people 

into paying “hidden charges” on their phone bill.  The voluntary payment 

doctrine does not apply if the payment was induced by fraud.  But here, the 

circuit court properly held that there was no fraud and that finding was 



4 

affirmed by the Court of Appeals.  The Accountants do not challenge that 

finding on appeal.   

(4) Indeed, regardless of the fraud exception, the doctrine would 

not apply if the alleged cramming victim makes the slightest protest—but, 

it is undisputed that no protest occurred here (despite the fact that the 

charges at issue were prominently displayed on both the first page and a 

stand-alone page of Accountants’ phone bills).  Further, the doctrine would 

not prevent victims of cramming from pursuing injunctive relief to stop 

alleged cramming schemes, nor would it prohibit the district attorney or the 

department of justice from pursuing claims on behalf of aggrieved 

customers, including restitutionary relief for any money paid.  Thus, 

contrary to the Accountants’ contentions, an array of remedies already exist 

for alleged victims of cramming.   

II. STATEMENT OF ISSUES PRESENTED FOR REVIEW. 

Does the voluntary payment doctrine bar the Accountants’ claim for 

monetary relief to recover payments for prominently disclosed charges the 

Accountants voluntarily made for 14 months which were not induced by 

fraud, duress or mistake of fact?   
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III. STATEMENT ON ORAL ARGUMENT AND PUBLICATION. 

Oral argument and publication of the Court’s decision are 

appropriate, consistent with the Court’s general practice. 

IV. STATEMENT OF THE CASE. 

A. Statement Of Facts. 

This action was filed by the Accountants individually and as putative 

representatives of a proposed class of Wisconsin consumers.  (Compl., ¶¶ 4, 

5, A.22).  As it relates to the charges at issue in this appeal, the Accountants 

claim that between October, 2004 and December, 2005, their Wisconsin 

Bell phone bill contained unauthorized charges from an entity called Local 

Biz USA, Inc. (“Local Biz”) for a $37.75 Internet Service Monthly Fee.  

(Compl., ¶¶ 15, 44, A.25, 34).  It is undisputed that the Accountants paid 

the charges without any protest or dispute.  

The Accountants’ Complaint does not allege that ILD had any role 

in selling, marketing or enrolling the Accountants in the disputed service, 

nor does the Complaint allege that ILD billed the Accountants for the 

disputed charges.  (A.26, ¶ 18; A.32, ¶ 37(a); A.34, ¶ 43-44).  Rather, the 

Complaint describes ILD as an intermediary in the billing process, 

specifically alleging that ILD  



6 

is in the business of providing billing aggregation and 
clearinghouse services, whereby it contracts with various 
service providers [like Local Biz] . . . to aggregate the 
service providers’ charges and forward them on to local 
exchange carriers . .. such as [Wisconsin Bell] so that the 
charges can be incorporated in consumers’ telephone 
bills.   

(A.23, ¶ 7).2 

The charges at issue were prominently displayed in two separate 

places on the Accountants’ phone bills.  On the very first page, underneath 

the “Billing Summary” header, the charges forwarded by ILD were just one 

of four to six conspicuously listed items.  (A.15).  More importantly, 

however, the Local Biz charges were also always separately set forth on a 

stand alone page of the bill. (A.16).  The stand alone page of the bill set 

forth the amount of the charges, a description of the services, the date they 

were incurred, etc.  (Id.)  Finally, in at least three separate places on the bill, 

the Accountants were provided with a toll free number to call in the event 

that they disputed the charges.  (Id.)  That phone never rang even though 

                                                 
2 After this case was appealed, the Accountants began to inaccurately allege that ILD was 
actually a service provider of some unknown and unspecified service.  Not only is this 
untrue, it is flatly contradicted by the allegations in the Accountants’ Complaint.  More 
importantly, it was not raised in the circuit court, thus it cannot be argued in these 
appellate proceedings.  See Apex Elecs. Corp. v. Gee, 217 Wis. 2d 378, 384, 577 N.W.2d 
23 (1998) (“The often repeated rule of Wisconsin appellate practice is that issues not 
raised in the trial court will not be considered for the first time on appeal.”).   
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the Accountants specifically allege that they disputed other charges on their 

phone bills. (A.27, ¶ 22). 

B. Procedural History Of The Case. 

1. The Accountants’ Class Action Complaint. 

On August 25, 2006, the Accountants filed their Complaint asserting 

claims for injunctive relief, unjust enrichment and claims for alleged 

statutory violations including Wis. Stat. §§ 100.207(2) and 100.207(3) 

(false advertising and sales representations), 100.20(5) (unfair competition 

and trade practices), 100.18 (Wisconsin Trade Practices Act), and 946.80 

(Wisconsin Organized Crime Control Act).  (A.20-70).  ILD (and the other 

Defendants) moved to dismiss all damages claims on December 18, 2006.  

(R.12, 13).  Prior to the hearing on the motion to dismiss, the Accountants 

abandoned their § 100.20(5) claim.   

2. The Circuit Court Dismisses the Accountants’ 
Damages Claims. 

On November 12, 2007, after full briefing, the circuit court held a 

hearing on Defendants’ Motions to Dismiss.  (A.71).  The circuit court 

addressed the motions via a three step process, determining:  (1) whether 

independent of the voluntary payment doctrine, each count in the complaint 

stated a claim for relief; (2) whether the voluntary payment doctrine applied 
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to those claims; and (3) whether any recognized exceptions to the doctrine 

(fraud, duress, or mistake of fact) possibly applied, based on the allegations 

in the Complaint.  (A.80). 

The circuit court first concluded that the Accountants failed to state a 

claim for relief under Wis. Stat. § 100.18 (Wisconsin Trade Practices Act) 

because the “complaint fails to allege the receipt of any untrue, deceptive, 

or misleading advertising and sales promotions from the defendants.”  

(A.103).  The Court noted that the allegedly unauthorized service charges 

contained in the “telephone bills themselves do not constitute 

advertisements or sales promotions,” but were simply “a demand for 

payment.”  (A.103).  Specific to ILD, the circuit court held that ILD could 

not be liable for a violation of Wis. Stat. § 100.207(3) because it did not 

“bill” the Accountants as would be required to state a claim under that 

subsection.  (A.84).  Subject to the application of the voluntary payment 

doctrine, the circuit court held that the complaint otherwise stated a claim 

for relief against all defendants under Wis. Stat. § 100.207(2).3  (A.80-89).   

                                                 
3 This aspect of the trial court’s decision was the subject of ILD’s cross-appeal in the 
Court of Appeals.  That court affirmed the circuit court without deciding ILD’s cross-
appeal.  (A.14).  Thus, if this Court finds that the voluntary payment doctrine does not bar 
the Accountants’ claim, the matter should be remanded for resolution of ILD’s cross-
appeal.   
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After evaluating whether the various counts in the Complaint stated 

a claim, the circuit court next turned to the voluntary payment doctrine.  

Relying upon this Court’s decision in Putnam v. Time Warner, 2002 WI 

108, 255 Wis. 2d 447, 649 N.W.2d 626, the circuit court observed that 

payments made by a customer who neglects to read the description of 

charges listed in his telephone bills are paid “voluntarily” within the 

meaning of the voluntary payment doctrine.  (A.89)  “If the plaintiffs 

voluntarily paid the charges,” the circuit court reasoned, “then, under the 

voluntary payment doctrine, they cannot recover in damages what they had 

paid.”  (Id.)   

Next, the circuit court studied the complaint to see if any of the three 

recognized exceptions to the voluntary payment doctrine-fraud, duress or 

mistake of fact-had been properly alleged.  The Accountants did not allege 

that the payments were made because of duress or mistake of fact, so the 

circuit court turned to the fraud exception.  (A.94).  Relying principally 

upon this Court’s decision in Peterson v. Volkswagen of America, Inc., 

2005 WI 61, 281 Wis. 2d 39, 697 N.W.2d 61, the circuit court concluded 

that no reasonable jury could find that the language, format, font or any 

other aspect of service charge descriptions had fraudulently induced the 
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Accountants to pay the disputed charges.  (A.97)  The Court specifically 

noted:   

Given the rather specific and explicit nature of the 
charges, I do not believe a reasonable trier of fact could 
infer that a reasonable customer would have been 
deceived into believing that he or she or it had somehow 
authorized [] services [they had not ordered]. 

.        .        . 

At the very least I think a reasonable customer would 
have been put on notice that something was fishy [if he 
had not ordered the service], and it would be 
unreasonable to pay the bill on the assumption that such 
services had been authorized. 

(A.98-99) 

The circuit court also addressed the contention that the voluntary 

payment doctrine somehow was inapplicable to the Accountants’ statutory 

claims.  Quoting from this Court’s decision in Fuchsgruber v. Custom 

Accessories, 2001 WI 81, 244 Wis. 2d 758, 628 N.W.2d 833, the circuit 

court stated that “a court cannot read a statute to override the common law 

unless the legislative purpose to do so is clearly expressed in the language 

of the statute.”  (A.90).  The circuit court continued that based on 

Fuchsgruber we “presume that the legislature knew about the [voluntary 

payment] doctrine and knew this would be raised as a defense, if [the 

legislature] didn’t want it raised as a defense, they would have said so.”  
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(A.110).  The circuit court concluded that only the legislature can recognize 

new exceptions to the doctrine, and noted that Putnam had specifically 

found that the defense applied to § 100.18 Trade Practice Act claims.  

(A.92-94, 131-132) (citing Putnam at ¶ 4 n.2, ¶ 36 n.12).  

The circuit court also rejected the Accountants’ argument that the 

specificity of Wis. Stat. § 100.207 precluded application of the voluntary 

payment doctrine.  The circuit court reasoned that the Accountants had 

misapprehended the fundamental assumption of the voluntary payment 

doctrine-namely, that the challenged payment might be entirely wrongful, 

unlawful and illegal.  (A.92)  Accordingly, the circuit court dismissed all of 

the monetary claims for relief, including the statutory claims under Wis. 

Stat. §§ 100.18, 100.207, and 946.80.  (A.68, 103, 116) 

C. Plaintiffs Abandon Their Injunction Claim. 

The circuit court did not dismiss the Accountants’ request for 

injunctive relief based on the alleged statutory violations.  In refusing to 

grant the Accountants’ request for a statement in support of interlocutory 

appeal, the Court reasoned:   

If cramming is a real concern for the plaintiffs and 
members of the proposed class, then it seems to me that 
the plaintiffs’ request for injunctive relief, which is not 
barred by the voluntary payment doctrine, is just as 
urgent as, if not more urgent than, their claim for 
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damages, and can be litigated without the year-long 
delay that might attend an interlocutory appeal. 

(A.137) (emphasis added).  The Accountants declined the circuit court’s 

invitation to pursue their injunctive relief claim and instead stipulated to the 

dismissal of their claims for equitable relief while expressly preserving 

their right to pursue their “claims seeking monetary damages.”  (R.66, 68). 

D. The Court of Appeals Decision. 

The Accountants appealed to the Wisconsin Court of Appeals.  

(R.72).  On August 10, 2010, that court affirmed the dismissal of the 

Accountants’ claims.  (A.1-16).  The Court of Appeals’ decision was 

noteworthy in several respects.   

First, the Court of Appeals independently reviewed the record to 

determine if there could be a jury question as to whether the charges were 

procured by fraud, rendering the voluntary payment doctrine inapplicable.  

The court noted: 

Having independently reviewed [the Accountants] 
claims and the charges involved, we agree with the trial 
court’s assessment that the clarity of the statement on the 
bills calls into question MBS’ ability to form the basis 
for a fraud claim. 

Id. at ¶ 20.  The court also cited Putnam for its holding plaintiff’s 

allegations of fraud did not support the fraud exception to the voluntary 

payment doctrine where the challenged fee clearly appeared on the bills.   
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The Court of Appeals also rejected the Accountants’ argument that 

since ILD and Wisconsin Bell had allegedly engaged in wrongful conduct, 

the doctrine should not apply, reasoning “the voluntary payment doctrine 

presupposes mistaken or wrongful conduct by the payee.”  Id. at ¶ 9.  

Finally, the Court of Appeals flatly rejected the Accountants’ argument that 

the voluntary payment doctrine nullified the statutes at issue:  “If a timely 

objection is made to an unauthorized charge and no relief ensues, the 

customer may pursue a claim for damages.”  Id. at ¶ 11.   

V. ARGUMENT. 

A. The Voluntary Payment Doctrine Applies To Statutory 
Claims. 

1. Wisconsin Courts Have Applied the Voluntary 
Payment Doctrine to Statutory Claims. 

The Accountants’ first argument is that the voluntary payment 

doctrine does not apply to statutory claims.  This argument must be 

rejected.  Wisconsin courts have been applying the voluntary payment 

doctrine for over 100 years and no case has ever held that the voluntary 

payment doctrine does not apply to statutory claims.  Indeed, this Court, 

and other courts in Wisconsin, have previously applied the voluntary 

payment doctrine to bar statutory claims.   
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In Putnam, this Court’s seminal decision on the voluntary payment 

doctrine, the Court applied the doctrine to bar statutory and other claims 

arising from allegedly improper charges on a cable television bill.  Indeed, 

as shown, the Putnam Court dismissed a claim for violation of Wisconsin’s 

Trade Practices Act, one of the very claims that was asserted by the 

Accountants in this case.   

The Accountants apparently contend, however, that the Putnam 

Court really did not understand the significance of the dismissal of the 

statutory claim based on the doctrine.  This contention is belied by 

numerous statements and express holdings in Putnam.  First, in Putnam, 

this Court described the voluntary payment doctrine in all encompassing 

terms:  “The voluntary payment doctrine places upon a party who wishes to 

challenge the validity or legality of a bill for payment the obligation to 

make the challenge either before voluntarily making payment, or at the time 

of voluntarily making payment.”  Putnam, 2002 WI 108 at ¶ 13 (emphasis 

added).  There is no limitation in this holding based on the type of claim 

asserted.  This Court also noted that the “voluntary payment doctrine 

developed as a common law principle and has been applied in various 

contexts.”  Id., ¶ 14 (emphasis added).  
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The statutory claim in Putnam was not dismissed by oversight.  Prior 

to reaching its decision that the doctrine precluded the claims, the Putnam 

Court specifically recognized that the plaintiffs had asserted seven claims 

for monetary relief, including a purported “violation of Wisconsin’s Trade 

Practices Act,” Wis. Stat. § 100.18.  Putnam, 2002 WI 108 at ¶ 4 n.2.  After 

recognizing that a statutory claim had been asserted, the Putnam court 

explicitly recognized that the voluntary payment doctrine encompassed any 

and all damages claims asserted by plaintiffs seeking to recover the 

voluntary payments: 

[D]espite some legal differences between the customers’ 
claim of unlawful liquidated damages and their other 
claims for monetary relief, the customers’ unlawful 
liquidated damages claim was also properly dismissed 
based on their voluntary payments. 

Id., ¶ 9 (emphasis added).  The Court added: 

Each of the claims for relief stated in the amended 
complaint is premised on a theory of liability that Time 
Warner imposed an unlawful liquidated damages clause 
through the insertion of the $5.00 late-payment fee in its 
service contracts with cable subscribers.  Each count 
alleges, in some manner, that Time Warner received 
payments from the late fees “which are not reasonably 
related to its actual costs.” 

Id., ¶ 36, n.12 (emphasis added).   

Notably, even prior to Putnam, the Court of Appeals acknowledged 

the applicability of the voluntary payment doctrine to consumer class action 
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claims premised on the alleged violation of statutory rights.  See Cruz v. All 

Saints Healthcare System, Inc., 2001 WI App 67, ¶ 23 n.10, 242 Wis. 2d 

432, 625 N.W.2d 344 (voluntary payment doctrine was a potential defense 

to the consumer class action claims). 

Finally, the Accountants’ contention that the voluntary payment 

doctrine does not apply to statutory claims is contradicted by the Court of 

Appeals’ decision in Butcher v. Ameritech Corp., 2007 WI App 5, 298 Wis. 

2d 468, 727 N.W.2d 546.  Like the instant case, Butcher involved allegedly 

unlawful charges on a phone bill.  The Court of Appeals rejected the nearly 

identical argument advanced by the Accountants here, namely that 

“applying the [voluntary payment] doctrine in this case is inequitable and 

violates public policy as expressed in Wis. Stat. § 77.59(4).”  Id. at ¶ 12.  

The Court of Appeals concluded in Butcher—as this Court did in Putnam—

that the voluntary payment doctrine applies to common law and statutory 

claims.  Id. at ¶ 23.   

Like the Accountants here, the Plaintiff in Butcher complained that 

the voluntary payment doctrine should not be applied if it would eviscerate 

statutory rights.  The Butcher court rejected the argument.  2007 WI App 5 

at ¶ 39.  The Court of Appeals noted that § 77.59(4) afforded multiple 
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avenues for relief other than a private action for damages, including the 

filing of “a petition with the appropriate agency for a declaratory ruling on 

the legal issue of what services are taxable and obtain[ing] judicial review 

if the ruling is unfavorable.”  Id.   

The Butcher court also specifically rejected the plaintiff’s argument 

that applying the voluntary payment doctrine wrongly inserted a protest 

requirement into the statute, reasoning:   

WISCONSIN STAT. § 77.59(4)(A) authorizes a 
taxpayer to file with DOR a claim for a refund for taxes 
paid to the seller if the claim is for at least fifty dollars.  
Plaintiffs point out that this section does not include a 
protest requirement and they argue that this shows the 
legislature intended that the voluntary payment doctrine 
not apply to actions such as this to recover from the 
seller.  We do not agree.  Section 77.59(4)(a) expresses 
the legislature’s intent that taxpayer need not protest the 
tax when paying it in order to recover a refund under the 
procedure established in § 77.59(4)(a).  The statute 
expresses no intent and no policy judgment on whether 
the common law voluntary payment doctrine should 
apply in a court action outside the statutory scheme.   

Id. at ¶ 31.  Importantly, this Court declined the Butcher appellants’ petition 

to review the decision.  See Butcher v. Ameritech Corp., 2007 WI 61, 300 

Wis. 2d 193, 732 N.W.2d 859 (denying petition for review). 

In contrast to Putnam, Cruz and Butcher, the Accountants are unable 

to cite a single Wisconsin decision purporting to restrict the voluntary 

payment doctrine to particular causes of action, because no such decisions 



18 

exist.  In fact, Wisconsin has always recognized the voluntary payment 

doctrine as a complete defense to any and all damages claims—however 

characterized—to recover payments made voluntarily and without fraud, 

duress, or mistake of fact.4  This Court should not accept the Accountants’ 

invitation to tinker with 150 years of precedent. 

The Accountants likely understand that there is no Wisconsin case 

law supporting their proposition that the voluntary payment doctrine does 

not apply to statutory claims.  Thus, the Accountants shift gears and 

apparently now contend that common law defenses should never bar 

statutory claims.  Specifically, the Accountants assert:  “Since the circuit 

court granted Defendants’ motion to dismiss . . ., the Supreme Court has 

twice considered whether common law defenses apply to defeat statutory 

claims.”  (Accountants’ Brief, p. 8).   

                                                 
4 See, e.g., Clancy v. McEnery, 17 Wis. 177, 1863 WL 1117, at *3 (1863) (holding that 
payment “was entirely voluntary, and gives [plaintiff] no right of action.”); Van Buren v. 
Downing, 41 Wis. 122, 1876 WL 3965, at *4 (1876) (“It is therefore to be considered as a 
voluntary payment, by mutual mistake of law; and, in such case, no action will lie to 
recover back the money.”); Parcher v. Marathon County, 52 Wis. 388, 9 N.W. 23, 24 
(1881) (defendant in receipt of voluntary payment “was not liable after [the plaintiff] had 
paid the money.”); Raipe v. Gorrell, 105 Wis. 636, 81 N.W. 1009, 1011 (1900) (“If one 
pays money to another voluntarily, without mistake or fraud, he cannot reclaim it.”); 
Shirley v. City of Waukesha, 124 Wis. 239, 102 N.W. 576, 577 (1905) (“[T]his general 
doctrine [also] applies to the payment of taxes.  Hence, taxes voluntarily paid, in the 
absence of fraud, misrepresentations, duress, or coercion, cannot be recovered back,” and 
“the plaintiff has no cause of action.”).   
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However, the two cases cited by the Accountants did not hinge on 

the legal principle the Accountants advance.  For example, the Accountants 

mysteriously cite Stuart v. Weisflog’s Showroom Gallery, Inc., 2008 WI 22, 

308 Wis. 2d 103, 746 N.W.2d 762, for the proposition that the economic 

loss doctrine does not apply to statutory claims.  (Accountants’ Brief, p. 8).  

Of course, the economic loss doctrine, by definition, only applies to 

attempts to recover under a tort theory for damages stemming from a 

contract.  Linden v. Cascade Stone Co., 2005 WI 113, ¶ 6, 283 Wis. 2d 606, 

699 N.W.2d 189.  Thus, unlike the generally applicable voluntary payment 

doctrine, there is no need for the Legislature to explicitly provide that the 

economic loss doctrine is inapplicable to statutory claims.  The economic 

loss doctrine was developed to preclude tort claims where a contract exists 

between parties.  It simply does not apply to claims based on a statute.   

Next, the Accountants cite Malzewski v. Rapkin, 2006 WI App 183, 

296 Wis. 2d 98, 723 N.W.2d 156 for the proposition that a claim under 

Wis. Stat. § 100.18 was proper even though common law reasonable 

reliance was not satisfied.  (Accountants’ Brief, p. 8).  It is hard to 

understand how this decision impacts the issue before this Court.  In 

Malzewski, the Court simply held that reasonable reliance was not an 
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element of a claim under Wis. Stat. § 100.18, even though it is an element 

of a common law fraud claim.  Malzewski at ¶ 24.  Simply put, reliance is 

an element of common law fraud (not a defense), but it is not an element 

(or a defense) to a claim under Wis. Stat. § 100.18.   

Actually, Malzewski demonstrates that the Legislature knew what it 

was doing (which is, of course, what Fuchsgruber instructs) when it drafted 

§ 100.18 and made clear that reliance was not an element.  The Malzewski 

decision in no way holds or even implies that common law defenses are not 

applicable to statutory claims—unless, of course, the Legislature includes 

language clearly showing that such defenses are inapplicable. 

2. The Policy Reasons Behind the Voluntary Payment 
Doctrine Apply Equally to Common Law and 
Statutory Claims. 

The Accountants’ argument should also be rejected because the 

policy reasons underlying the voluntary payment doctrine apply with equal 

force to statutory claims.  The first policy behind the doctrine is to foster 

settlement between parties short of litigation.  Putnam, 2002 WI 108 at 

¶ 16.  Surely it is good policy that a party that disputes a charge on a phone 

bill will first at least call its phone company before filing a class action 

lawsuit.  Such a policy will lower attorneys’ fees for litigants, ease court 
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congestion and avoid litigation over what may be an innocent mistake.  For 

example, unbeknownst to the complaining party, someone in his or her 

household may have authorized the disputed charges.  Parties should be 

both allowed and encouraged to resolve these disputes without court 

intervention.   

Indeed, this policy is even more applicable to the instant case than it 

was in Putnam and Butcher, two cases that applied the voluntary payment 

doctrine to bar statutory claims.  In Putnam, the plaintiffs sought recovery 

of a late fee on the grounds that it constituted an unlawful penalty.  The 

doctrine barred recovery even though the customer’s review of the bill 

would not have revealed that the fee exceeded Time Warner’s actual costs.  

In Butcher, the doctrine precluded recovery of payment of charges on a 

phone bill even though a review of the phone bill would not have revealed 

that the customer was being overcharged for sales tax. 

In contrast, the Accountants in this case would have known whether 

they authorized the charges if they simply reviewed their phone bill.  See 

Freund v. Avis Rent-a-Car Systems, Inc., 114 Ill.2d 73, 499 N.E.2d 473, 

475 (1986) (appearance of a disputed charge is “knowledge” for purposes 

of dismissing a complaint under the voluntary payment doctrine).  Clearly, 
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if the voluntary payment doctrine bars recovery of charges that payors may 

not have known were improper when they paid them, it bars recovery here.  

Indeed, the Accountants certainly scrutinize financial statements far more 

complex than the charges that were stated “with sufficient particularity” 

here. 

The second policy reason is to allow payees to reasonably rely on 

revenues they receive when the payor has not given any notice that a 

dispute exists, such that the payee might be required to return the payment.  

Putnam, 2002 WI 108 at ¶ 16.  In Putnam, this Court specifically held that 

the policy applies to private businesses and governmental entities alike.  Id. 

at ¶ 34.  The policy is particularly applicable here where the Accountants 

paid the clearly disclosed charges for 14 months without a word of protest.   

B. The Legislature Did Not Intend To Abrogate The 
Voluntary Payment Doctrine Because Its Intent To Do So 
Is Not Expressed In The Statute.   

The Accountants’ position ignores 100 years of precedent on the 

voluntary payment doctrine.  However, leaving principles of stare decisis 

regarding the voluntary payment doctrine aside, the Accountant’s assertion 

that this Court should simply assume the Legislature did not intend for the 

doctrine to apply to statutory claims would also radically change how 
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Wisconsin courts determine legislative intent and constitute an implicit 

reversal of Fuchsgruber v. Custom Accessories, Inc., 2001 WI 81, 244 Wis. 

2d 758, 628 N.W.2d 833.  In Fuchsgruber, this Court held:   

It is axiomatic that a statute does not abrogate a rule of 
common law unless the abrogation is clearly expressed 
and leaves no doubt of the legislature’s intent.  Statutes 
in derogation of the common law are strictly construed.  
A statute does not change the common law unless the 
legislative purpose to do so is clearly expressed in the 
language of the statute.  To accomplish a change in the 
common law, the language of the statute must be clear, 
unambiguous, and peremptory. 

Id. at ¶ 25 (emphasis added, citations omitted).  Accord Wisconsin Bridge 

& Iron Co. v. Indus. Comm’n., 233 Wis. 467, 474, 290 N.W. 199, 202 

(1940) (“statutes are not to be construed as changing the common law 

unless the purpose to effect such change is clearly expressed therein.”).   

The Fuchsgruber axiom was applied in Putnam, where this Court 

held that only the “legislature has the power to create additional exceptions 

to the voluntary payment doctrine in particular circumstances.”  Putnam, 

2002 WI 108 at ¶ 35.  Thus, the Accountants request that the Court assume 

legislative abrogation should be rejected.   

When the legislature enacted each of the statutes at issue in this case, 

Wisconsin’s voluntary payment doctrine was the law of the land and had 

been applied without exception over the years.  Nevertheless, contrary to 
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Fuchsgruber’s instruction, the Accountants speculate that the legislature 

never intended that Wis. Stat. § 100.207(3)(a) should be subject to the 

voluntary payment doctrine.  The circuit court and Court of Appeals 

correctly concluded that the opposite was true.  The circuit court conducted 

a thorough review of the legislation and held:   

I find a lack of any explicit reference to voluntary 
payment in section 100.207 and that lack of any explicit 
reference to the possibility of voluntary payment leads 
me to conclude that the Legislature did not intend for the 
statute to override this common law doctrine.  I simply 
do not find any words suggesting that you can claim 
damages under the statute even if you voluntarily paid.   

(A.91).  The circuit court concluded:  “there’s nothing in the legislation that 

says that it overrides this well understood, long standing doctrine about 

voluntary payment.”  (A.93).   

Likewise, based on its own independent review of the legislation at 

issue, the Court of Appeals held: 

We agree with the trial court’s conclusion that if the 
legislature had intended to “abrogate” the voluntary 
payment doctrine, it needed to do so expressly when it 
enacted the statutes at issue.  [The Accountants have] not 
directed us to any language to this effect.   

(A.9-10, ¶ 25).   

Nothing in Wis. Stat. § 100.207 suggests or implies—much less 

“clearly expresses in the language of the statute”—any intent to override 
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the long-standing voluntary payment doctrine.  Indeed, it would have been 

simple for the legislature to provide in § 100.207(6)(a) that the voluntary 

payment doctrine specifically, or common law defenses in general, did not 

apply.  The legislature declined and Fuchsgruber does not permit 

abrogation by implication.  Rather, statutory abrogation must be “clearly 

expressed” and “must leave no doubt.”   

Moreover, the legislature’s acquiescence to the Cruz, Putnam, and 

Butcher decisions confirms the legislature’s intent to reject a new “statutory 

rights” exemption to the voluntary payment doctrine.  In Zimmerman v. 

Wisconsin Elec. Power Co., 38 Wis. 2d 626, 633-34, 157 N.W.2d 648 

(1968), this Court held that legislative acquiescence to a judicial 

interpretation of a statute is dispositive of legislative intent: 

Where a law passed by the legislature has been 
construed by the courts, legislative acquiescence in or 
refusal to pass a measure that would defeat the courts’ 
construction is not an equivocal act. The legislature is 
presumed to know that in absence of its changing the 
law, the construction put upon it by the courts will 
remain unchanged; for the principle of the courts’ 
decision-legislative intent-is a historical fact and, hence, 
unchanging. Thus, when the legislature acquiesces or 
refuses to change the law, it has acknowledged that the 
courts’ interpretation of legislative intent is correct. 

(emphasis added).  Accord State v. Olson, 175 Wis. 2d 628, 641, 498 

N.W.2d 661 (1993) (“We presume that the legislature is aware that absent 
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some kind of response this court’s interpretation of the statute remains in 

effect.  Legislative silence with regard to new court-made decisions 

indicates legislative acquiescence in those decisions.”) (citations omitted).   

In sum, on three occasions in the last ten years the Legislature has 

been reminded that Wisconsin courts apply the voluntary payment doctrine 

to statutory claims.  Yet, the Legislature has not inserted language in any of 

the statutes abrogating the doctrine.  This legislative acquiescence confirms 

that the Cruz-Putnam-Butcher analysis is consistent with legislative intent.   

Nor can the Wisconsin legislature be accused of being asleep at the 

wheel.  The legislature has a history of responding promptly to court 

decisions at odds with the legislature’s policy preferences.  On March 14, 

2004, for example, the legislature passed 2003 Wis. Act 148 (enacting Wis. 

Stat. §§ 895.049 and 901.053) to override Stehlik v. Rhoads, 2002 WI 73, 

253 Wis. 2d 477, 645 N.W.2d 889, which recognized a “helmet defense” 

for comparative negligence purposes.  Moreover, on April 6, 2006, the 

legislature passed 2005 Wis. Act 183, amending the statutory caps for 
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medical malpractice in response to Ferndon v. Wis. Patients Compensation 

Fund, 2005 WI 125, 284 Wis. 2d 573, 701 N.W.2d 440.5   

Here, based on Fuchsgruber, this Court must assume that the 

legislature is well aware of the 2001, 2002 and 2006 decisions in Cruz, 

Putnam and Butcher.  Therefore, the voluntary payment doctrine is 

applicable to the statutory claims in this lawsuit.  If the Accountants do not 

like the fact that they must read their phone bills before paying them and 

make some form of slight protest before filing a class action lawsuit over 

disputed charges, the Accountants’ solution lies with the Legislature, not 

the courts.   

C. The Accountants’ Policy Arguments For Abrogating The 
Voluntary Payment Doctrine Are Not Persuasive. 

In tacit recognition that Wisconsin’s existing voluntary payment 

doctrine bars their claims, the Accountants make three arguments for not 

applying the doctrine here:  (1) it allows the perpetrators of fraudulent 

charges to profit; (2) it leaves cramming victims without a remedy; and 

(3) wrongful conduct is alleged to have occurred.   

                                                 
5 The Wisconsin legislature even has its eye on legal decisions outside of Wisconsin, as it 
did on April 14, 2006 when it passed 2005 Wis. Act 325, creating a liability exemption in 
Wis. Stat. § 895.506 for “weight gain and obesity claims.”  This legislation was in 
response to the much-publicized claims discussed in Pelman v. McDonald’s Corp., 237 
F.Supp. 2d 512 (S.D.N.Y. 2003).   
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1. There is Already a Fraud Exception to the 
Voluntary Payment Doctrine. 

The Accountants repeatedly argue that the voluntary payment 

doctrine should not apply because fraud allegedly occurred here and 

application of the doctrine would allow wrongdoers to “avoid liability for 

statutory damages simply because their deceptive conduct had the desired 

effect—specifically causing customers to unwittingly pay unauthorized 

charges.”  Accountants’ Brief, p. 9; see also id., p. 10 (voluntary payment 

doctrine should not apply because “only those who were not deceived . . . 

could sue for damages.”).  Tellingly, despite their conclusory allegations, 

the Accountants never allege they were actually misled by the charges at 

issue.   

In any event, there is no need to rewrite Wisconsin law to address 

the Accountants’ concerns.  There is already a fraud exception to the 

voluntary payment doctrine.  The problem for the Accountants is that the 

circuit court and Court of Appeals both held it was inapplicable because the 

Accountants’ payments were not induced by fraud.  (A.98-99).  This 

determination was legally proper and is absolutely supported by the record.6  

                                                 
6 In Meyer v. The Laser Vision Institute, 2006 WI App 70, ¶ 14, 290 Wis. 2d 764, 714 
N.W.2d 223, the court of appeals emphatically rejected the contention that whether 
challenged statements are “deceptive or misleading cannot be resolved on a motion to 
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As both courts noted, the charges that the Accountants allege were 

“hidden” and “deceptive” were anything but—they were actually 

prominently and conspicuously displayed on the phone bills.  The Court of 

Appeals affirmed the circuit court’s finding that “the charges were stated 

with such particularity that a reasonable customer would be startled to find 

such a charge on the bill.”  (A.98-99).  This finding should not be disturbed. 

Thus, the Accountants did not pay the conspicuously disclosed 

charges because they were deceived into paying them, they paid them 

without protest because apparently they either knew what they were paying 

or decided not to review their itemized phone bill—not for one month, but 

for 14 months.7  Not only does the Accountants’ lack of ordinary diligence 

preclude a finding of fraud, its pay without objection for 14 months and 

then sue approach is one of the problems the voluntary payment doctrine is 

designed to prevent.  See Putnam, 2002 WI 108 at ¶ 30 (“We agree with the 

                                                                                                                                     
dismiss.”  Likewise, in Butcher the court of appeal’s review of the phone bills and the 
pleadings led to its conclusion that the plaintiffs did not pay the phone bills because of a 
mistake of fact.  See Butcher, 2007 WI App 5 at ¶ 29.   

7 On this issue, there is another gigantic chasm between the Accountants’ generalized 
allegations and the actual charges. The Accountants’ Complaint alleges that one of the 
reasons the charges allegedly go unnoticed is that they are “relatively small.”  
(Accountants’ Brief, p. 3).  In fact, the Local Biz charges at issue were $37.75 per month.  
(A.16).  It does not seem that a reasonable person would be lulled into paying a $37.75 
erroneous charge, much less certified public accountants that are trained to locate 
mistakes in financial documents. 
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general principle that a person who receives payment from another without 

any protest from the payor should be allowed to rely on the use of funds . . . 

. This principle applies with equal force when the payor is a cable television 

customer and the payee is that customer’s cable provider.”).   

2. Alleged Cramming Victims Are Not Left Without a 
Remedy. 

The Accountants argue that Wisconsin law must be rewritten 

because to require persons to read their phone bill and dispute unauthorized 

charges before bringing class action lawsuits would deprive parties like 

them of a remedy for alleged cramming.  On the contrary, Wis. Stat. 

§ 100.207 provides numerous options for relief to the Accountants, despite 

the fact that a claim for money damages might be barred by the voluntary 

payment doctrine (if, like the Accountants, a party pays clearly disclosed 

charges and said payment was not induced by fraud, duress or mistake of 

fact).  For example, Section 100.207(6)(b)1., permits the department of 

justice or any district attorney to pursue claims for declaratory and 

injunctive relief on behalf of aggrieved consumers, and to seek restitution 

of all pecuniary losses sustained as a result of violations of Wis. Stat. 

§ 100.207.  Moreover, sections 100.207(6)(b)2, (6)(c), and (6)(f) also 

provide for a variety of fines, forfeitures, and administrative “hammers” to 
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address and enjoin any violations of the statute.  The legislature has decided 

which remedies are sufficient to address violations of Wis. Stat. 

§ 100.207(3)(a).  The fact that the Accountants do not agree with the 

remedies provided does not justify piecemeal nullification of the voluntary 

payment doctrine.   

In fact, the voluntary payment doctrine does not even prevent 

Wisconsin consumers from filing private actions to recover allegedly 

unlawful “cramming” charges so long as the claimants simply object to the 

purportedly unlawful payment demand before, or at the time of, making the 

payment, and before initiating a lawsuit.  As this Court held in Putnam, all 

that a payor has to do to sidestep the voluntary payment doctrine is to make 

some form of protest over the fee prior to, or contemporaneous with, 

payment.  Putnam, 2002 WI 108 at ¶ 33.  Thus, contrary to the 

Accountants’ contentions, alleged cramming violations are clearly not 

without a remedy.  Indeed, it is not as if the Accountants do not know how 

to contest charges.  They admit that they contested other charges on their 

phone bills prior to bringing this lawsuit.  (A.27, ¶ 22).  For some reason, 

however, they chose to bring a class action lawsuit before disputing the 

instant charges.  The Accountants even acknowledged that other persons 
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were successful in getting challenged Local Biz charges reversed without 

litigation.  (A.26, ¶ 17).  Finally, as the circuit court found, the Accountants 

would have been able to pursue injunctive relief—but the Accountants 

chose to abandon this remedy. 

3. The Voluntary Payment Doctrine Presupposes 
Alleged Wrongful Conduct. 

The Accountants’ final policy argument for overturning settled 

Wisconsin law is that the voluntary payment doctrine should not bar their 

claims because Wis. Stat. § 100.207(3)(a) prohibits the charges at issue.  

However, Wisconsin courts have repeatedly emphasized that the voluntary 

payment doctrine presupposes the challenged payment may have been 

wrongful or illegal.  See, e.g., Owens v. Milwaukee, 47 Wis. 461, 3 N.W. 3, 

11 (1879) (voluntary nature of payment would “conclusively bar [plaintiff] 

from claiming that the city should respond to him in damages for the 

voluntary performance of the acts so illegally ordered to be done.”); Powell 

v. St. Croix County Sup‘rs, 46 Wis. 210, 50 N.W. 1013, 1014 (1879) (“if a 

person voluntarily pays a void tax, with knowledge of the facts which 

render it void, he cannot recover back the money thus paid.”); Custin v. 

City of Viroqua, 67 Wis. 314, 30 N.W. 515, 516 (1886) (even though 

payment had been “unlawfully, wrongfully, and illegally exacted” from the 
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plaintiff, “the payment was clearly a voluntary payment, and cannot be 

recovered back again.”); and Burgess v. Commercial Nat’l Bank of 

Appleton, 144 Wis. 59, 128 N.W. 436, 438 (1910) (despite fact that 

payment had been “wrongfully, fraudulently, and unlawfully obtained and 

exacted,” the court held that the voluntary payment “cannot be recovered 

back upon well-settled principles of law.”). 

While the Accountants contend customers should not have to protest 

to secure relief, this contention is simply a policy preference similar to the 

one rejected in Putnam.  Thus, it does not matter that the Accountants claim 

Wisconsin Bell and ILD violated the statutes at issue.  The voluntary 

payment doctrine still applies. 

D. Other Jurisdictions Hold That There Is No Statutory 
Rights Exception To The Voluntary Payment Doctrine.   

Contrary to the Accountants’ contentions, Putnam’s rejection of a 

“statutory rights” exemption to the voluntary payment doctrine is consistent 

with the weight of authority from other jurisdictions.  See e.g., Harris v. 

ChartOne, 841 N.E.2d 1028, 1031 (Ill. App. 2005) (voluntary payment 

doctrine required dismissal of consumer class action alleging violations of 

the Illinois Consumer Fraud and Deceptive Business Practices Act and the 

Illinois Antitrust Act, holding that the doctrine “applies to any claim of 
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right, whether that claim is premised on a contractual relationship or a 

statutory obligation.”).  Cotton v. Med-Cor Health Info. Solutions, Inc., 472 

S.E.2d 92, 96 (Ga. App. 1996) (dismissal of putative class action for 

violations of the Georgia Health Records Act not “avoided by reason of the 

fact that the charges were imposed on plaintiffs in contravention of a 

statute,” as doctrine applies to legal, equitable, and statutory claims alike) 

(emphasis added); Dupler v. Costco Wholesale Corporation, 249 F.R.D. 

29, 38-39, 46 (E.D.N.Y. 2008) (voluntary payment doctrine is a viable 

defense to consumer class action damages claims premised on violations of 

New York’s unfair business practices statute); Solomon v. Bell Atlantic 

Corp., 777 N.Y.S.2d 50, 54 (N.Y. Sup. Ct. 2004) (decertified consumer 

class action based on violations of New York’s unfair business practices 

statute due to the manageability concerns posed by the voluntary payment 

doctrine defense); Rivera v. Network Health Plan of Wisconsin, Inc., 2003 

WL 22794439 (E.D. Wis. 2003) (citing Putnam, and applying voluntary 

payment doctrine to consumer’s statutory claim under ERISA).   

The Accountants cite to a series of cases from other jurisdictions 

allegedly in support of their contention that the voluntary payment doctrine 

should not apply.  These cases are not persuasive because they ignore 
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Fuchsgruber’s mandate that a statute does not abrogate the common law 

unless the abrogation is clearly expressed in the language of the statute.  

Finally, two of the primary cases cited by the Accountants only address the 

applicability of the voluntary payment doctrine to late fees charged by cable 

companies.  TCI Cablevision of Dallas, Inc. v. Owens, 8 S.W.3d 837 

(Tx.Ct.App. 2000); Time Warner Entertainment Co., L.P. v. Whiteman, 802 

N.E.2d 886 (Ind. 2004).  Neither of these cases discuss whether the 

voluntary payment doctrine, as a common law defense, applies to bar 

statutory claims.  Id. 

VI. CONCLUSION. 

The circuit court and the Court of Appeals properly applied 

longstanding Wisconsin common law to the allegations of the complaint, 

and correctly concluded that the claims must be dismissed.  ILD 

respectfully requests that this decision be affirmed.  In the event the court 

holds that the voluntary payment doctrine does not apply, the court should 

remand the case to the Court of Appeals for resolution of ILD’s cross 

appeal.   
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ARGUMENT 
 

I. ILD Is A Service Provider, According To 
Telephone Bills That All Parties Agree 
Were Properly Considered On Motions to 
Dismiss  

 
 ILD disputes that it is a “service provider of some 
unknown and unspecified service.”  ILD’s Brief at 6, n.2.  
Schmitt’s allegation that ILD is a service provider is 
supported by telephone bills that AT&T attached to its 
reply brief on motions to dismiss below.  R.37, pp. AT&T 
73, 77, 83 and 88.  Schmitt did not have all of these bills 
when this lawsuit was filed, but the parties agreed that 
they were effectively incorporated into Schmitt’s 
complaint because they “are referred to in the plaintiff’s 
complaint and central to [his] claim.”  See Venture Assocs. 
Corp. v. Zenith Data Sys. Corp., 987 F.2d 429, 431 (7th 
Cir. 1993).  
 Now, despite arguing that the bills should be 
considered below (R. 13, p. 4, n. 1), ILD asks this Court 
to ignore those showing that “ILD Teleservices, Inc.” 
charged Schmitt for an alleged service described as “Nat’l 
Online Internet Mnthly Fee.”  Ironically, ILD itself cannot 
explain what these services were (calling them “some 
unknown and unspecified service”).  ILD’s Brief at 6, n.2.  
Based on these bills, it appears that ILD is not only a 
billing aggregator, but a service provider.  Although this 
fact may not bear directly on the outcome of this appeal, it 
is a point worth clarifying so that there is no 
misunderstanding about the nature of ILD’s business.   
  

II. The Issues Presented Here Were Not 
Addressed Or Decided In Putnam, 
Butcher or Cruz 

 
For reasons set forth in Schmitt’s reply to AT&T’s 

brief, this appeal is not governed by Putnam v. Time 
Warner Cable of SE Wis. Ltd. P’ship, 2002 WI 108, 255 
Wis. 2d 447, 649 N.W.2d 626, as the issues presented 
were not squarely addressed or decided in that case.  
Colby v. Columbia County, 192 Wis. 2d 397, 405, 531 
N.W.2d 404 (Ct. App. 1995), citing Webster v. Fall, 266 
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U.S. 507, 511, 45 S.Ct. 148, 69 L.Ed 411 (1925) 
(“Questions which merely lurk in the record, neither 
brought to the attention of the court nor ruled upon, are 
not to be considered as having been [so] decided as to 
constitute precedents.”).   

Moreover, Butcher and Cruz are decisions of the 
Court of Appeals. See Zarder v. Humana Ins. Co., 2010 
WI 35, ¶51, 324 Wis. 2d 325, 782 N.W.2d 682 (only 
Supreme Court may overrule, modify or withdraw 
language from a prior Supreme Court opinion).  
Nonetheless, to the extent the analysis in Butcher is 
persuasive, that decision supports Schmitt’s position.1  In 
Butcher, the plaintiffs alleged common law claims and a 
claim under a tax statute, Wis. Stat. § 77.51, et seq., 
which did not authorize a private right of action for 
damages in court.  Butcher v. Ameritech Corp., 2007 WI 
App 5, ¶ 6, 298 Wis. 2d 468, 727 N.W.2d 546.  With 
regard to the tax statute, the plaintiffs asserted that the 
voluntary payment doctrine did not bar their claim in 
court because the statute did not require a protest in 
administrative proceedings under § 77.59(4)(a).  Id. at    
¶ 31.  The Court of Appeals agreed that the statute 
(through its silence regarding the need for a protest) 
expressed the legislature’s intent that no protest was 
required in an administrative proceeding, but stated that 
this did not show that the legislature was authorizing  
claims for damages to be brought in court without a 
protest.  Id. (“The statute expresses no intent and no 
policy judgment on whether the common law voluntary 
payment doctrine should apply in a court action outside 
the statutory scheme.”) (emphasis supplied). 

The critical fact is that the statute at issue in 
Butcher did not authorize a private right of action for 
damages in court.  If it had, the Court of Appeals would 
have concluded (as it did regarding the administrative 
claim) that the legislature’s “silence” on the need for a 
protest evidenced its intent that no protest was required 
before seeking damages in court.  Id. at ¶ 31 (“Section 
77.59(4)(a) [which is “silent” as to protest] expresses the 
legislature's intent that a taxpayer need not protest the tax 

                                                 
1 Tellingly, AT&T does not cite or discuss Butcher at any point 
during its 67-page brief.  
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when paying it in order to recover a refund under the 
[administrative] procedure established in §77.59(4)(a).”) 
(emphasis supplied).       

Here, each of the statutes at issue specifically 
authorizes a claim for damages without requiring a 
protest.  Applying the reasoning of Butcher, the 
legislature’s “silence” demonstrates its intent that a 
plaintiff “need not protest” before seeking damages.  Id. 
at ¶ 31.  Accordingly, to the extent the reasoning of 
Butcher has any persuasive value, that decision favors 
Schmitt’s position.      

As for Cruz v. All Saints Healthcare System, Inc., 
2001 WI App 67, ¶ 23, n. 10, 242 Wis. 2d 432, 625 
N.W.2d 344, that case involved the review of a decision 
granting class certification.  In a footnote, the Court of 
Appeals made a passing reference to the voluntary 
payment doctrine because it had been raised as potential 
defense before the circuit court.  Id.  None of the issues 
presented by this appeal were analyzed or decided in 
Cruz.  In short, Cruz contains no analysis that would have 
any persuasive value here.    
 

III.  Stuart And Novell Are Instructive 
 

ILD attempts to distinguish Stuart v. Weisflog’s 
Showroom Gallery, Inc., 2008 WI 22, 308 Wis. 2d 103, 
746 N.W.2d 762, asserting that “of course” the economic 
loss doctrine does not apply to statutory claims, as it only 
applies when parties pursue “a tort theory.”  ILD’s Brief 
at 19.  While this may seem an obvious conclusion to ILD 
now, it was not always so.  See MBI Acquisition Partners, 
LP v. Chronicle Publishing Co., 301 F. Supp. 873, 886 
(W.D. Wis. 2002) (dismissing § 100.18 claim based on 
economic loss doctrine); Dow v. Poltzer, 364 F. Supp. 2d 
931, 940 (E.D. Wis. 2005) (dismissing § 895.80 claim 
based on economic loss doctrine). 

Moreover, ILD’s argument ignores this Court’s 
analysis and reasoning in Stuart.  There, as in MBI and 
Dow, defendants argued that a statutory claim should be 
dismissed based on the voluntary payment doctrine 
because it was akin to a tort claim.  While the Court might 
have held (as other courts had) that some statutory claims 
are nothing more than “codified torts” to which the 
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economic loss doctrine applies, it did not reach that 
conclusion in Stuart.  Rather, it showed deference to the 
legislature’s public policy decision to provide plaintiffs 
with a statutory remedy.  As the Court explained: 

 
[T]o apply the ELD to the HIPA claims would 
defeat the public policies underpinning the HIPA 
and the remedies it provides.  Public policy concerns 
require consumer protection statutes and 
administrative regulations be read in pari materia to 
achieve the goals of providing consumers, as well as 
persons engaged in legitimate businesses, with 
necessary protections and appropriate remedies. 
 

Stuart, 2008 WI 22, ¶ 35.  Notably, nowhere in its 
decision did the Court assume that “of course” the 
economic loss doctrine did not apply to statutory claims, 
as ILD now argues. 

Likewise, in Novell v. Migliaccio, 2008 WI 44, 309 
Wis. 2d 132, 749 N.W.2d 544, the Court considered 
whether the reasonable reliance element of common law 
fraud was necessary to state a valid claim under Wis. Stat. 
§ 100.18, which is titled “Fraudulent Representations.”  
Despite the term “fraudulent” in the statute’s title, the 
Court held that a plaintiff need not prove reasonable 
reliance, an element of common law fraud.  Id. ¶ 27.  As 
in Stuart, the Court focused on the plain language of the 
statute, which had no reliance element.  Id.  (“A plain 
reading of the statute reveals that reasonable reliance is 
not an element of a statutory false representation claim.”).  
In addition, the Court stated that it would be improper to 
limit the remedies available under the statute by imposing 
a reliance requirement, as that would be inconsistent with 
the legislature’s purpose of deterring sellers from making 
false and misleading representations.  Id. ¶ 32 
(“Deterrence does not depend on reasonable reliance.”).   

As in Novell, this case involves a statute that was 
enacted to deter trade practices deemed to be illegal (here, 
cramming) and provide remedies for those harmed.  Wis. 
Stat. §§ 100.207(3) and (6).  Imposing a protest 
prerequisite would be inconsistent with the statute’s 
remedial purpose and, therefore, consistent with Novell, 
the Court should not allow crammers to avoid liability 
based on the common law voluntary payment defense.    
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ILD argues that the result in Novell is irrelevant as 
the legislature “made clear that reliance was not an 
element” when it made no mention of reliance in § 
100.18.  ILD’s Brief at 20.  The same can be said for § 
100.207 and the other remedial statutes at issue, where the 
legislature made clear that damage remedies were 
available without any mention of a protest requirement.  If 
the legislature had intended to require a protest, it 
certainly knew how to do so.  See Wis. Stat. § 426.110 
(requiring plaintiff to provide notice and an opportunity to 
cure before filing a class action under the Wisconsin 
Consumer Act).   

 Finally, when deciding Stuart and Novell, the 
Court did not focus on whether the legislature included 
language “abrogating” the common law.  Rather, it 
analyzed the statutory language to determine whether 
imposing common law requirements would be consistent 
with, or conflict with, the remedial purposes of the 
statutes.  Where the common law conflicted with the 
remedial purposes, the statutes controlled.  The same 
approach should be used here.  There is nothing in the 
relevant statutes to suggest a protest requirement, and 
imposing one would be inconsistent with the statutes’ 
remedial purposes.  Therefore, the voluntary payment rule 
should not apply.  

 
IV. ILD’s Policy Arguments For Imposing A 

Protest Requirement Are Misplaced 
 

ILD argues that the same policy arguments that 
justify a protest requirement for common law claims (i.e. 
restitution or liquidated damages) support a protest 
requirement for statutory claims.  ILD’s Brief at 20.  
ILD’s arguments are misplaced.  The merits of the public 
policy underlying the voluntary payment rule are not the 
issue.  Rather, the issue is whether the public policy 
rationale for the common law doctrine must give way to 
public policy decisions made by the legislature when it 
enacted the remedial statutes at issue.    

ILD argues that, despite the legislature’s decision 
not to require a protest in § 100.207, one should be 
imposed “to foster settlement between parties short of 
litigation.” ILD’s Brief at 20.  ILD also incorrectly and 
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irrelevantly suggests that this entire case could have been 
avoided if Schmitt “simply reviewed [his] phone bills.”  
ILD’s Brief at 21.  What such arguments fail to recognize 
is that regardless of whether ILD believes Schmitt is to 
blame for unauthorized charges on his phone bill, the 
legislature disagreed when it enacted Wis. Stat. § 100.207.  
Indeed, the legislature took precisely the opposite view, 
deciding that telecommunications companies that allow 
cramming to persist, and who earn substantial profits by 
billing for services that are not authorized (or even 
provided to customers), are the ones responsible for this 
illegal practice.  Whether or not one believes, in hindsight, 
that Schmitt’s telephone bills were “clear and 
unambiguous” or that Schmitt should have read his bills 
more carefully, the fact remains that the legislature 
decided that victims of cramming are not to be blamed if 
they fail to notice an unauthorized charge, or fail to 
dispute charges every single month, as they are removed 
and then put back onto phone bills (time and again) 
without customer authorization.  See A. 27, ¶ 22 (alleging 
that even after Schmitt disputed some charges, they would 
reappear, requiring him to object time and time again).      

ILD, given the nature of its business, might 
question the legislature’s judgment in deciding to make 
cramming illegal and holding companies like ILD 
responsible.  It may also question the wisdom of not 
including a protest requirement in the statute.  But, none 
of that matters here, because the legislature (not ILD) 
makes such public policy judgments.  Obviously, the 
legislature believes that cramming is a serious problem 
and that a private right of action for damages is necessary 
to remedy it.  It enacted Wis. Stat. § 100.207, which 
clearly makes the practice illegal.  The statute should be 
interpreted as written, without imposing a protest 
requirement that would undermine the remedial nature of 
the statute. 

Here, rather than the voluntary payment doctrine, 
the more important judicial statement of public policy is 
set forth in decisions holding that where statutes conflict 
with common law, the statutes control.  See Kensington 
Dev. Corp. v. Israel, 139 Wis. 2d 159, 167, 407 N.W.2d 
269 (Ct. App.1987), aff'd, 142 Wis. 2d 894, 419 N.W.2d 
241 (1988) (“In cases of conflict between legislation and 
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the common law, legislation will govern because it is the 
latest expression of the law”). As this Court held when 
affirming the Court of Appeals in Kensington, if the 
application of common law would effectively nullify a 
statutory claim, the common law rule should not apply.  
Kensington, 142 Wis. 2d at 903 (“If the absolute privilege 
rule is applied, the slander of title statute, sec. 706.13, 
would be nullified because it would be virtually 
impossible to assert a claim if all communications in 
judicial proceedings relating to property were absolutely 
privileged.”). 

For these reasons, the voluntary payment doctrine 
should not be a defense to Schmitt’s statutory claims. 

 
V. ILD’s Suggestion That The Voluntary 

Payment Doctrine’s Impact Would Be 
Limited Is Also Misguided 

 
ILD next argues that applying the voluntary 

payment rule would not seriously undermine the remedies 
provided by the legislature, as victims of cramming could 
still argue “mistake of fact” or “fraud.”  ILD’s Brief at 28.  
These arguments are also misguided. 

If the remedies provided at common law for claims 
such as equitable restitution (based on “mistake of fact” or 
“duress”) and fraud were sufficient, the legislature would 
not have needed to enact § 100.207.  By asserting that 
Schmitt must prove common law “mistake of fact,” 
“duress” or “fraud” to seek damages under § 100.207, 
ILD tries to turn back time and essentially takes the 
position that the statutory damages remedy serves no 
purpose, but merely duplicates relief already available at 
common law.    

One must presume that the legislature intended to 
broaden the remedies available to victims of cramming 
when it enacted § 100.207.  Indeed, the legislature 
specifically contemplated that class actions could be 
brought.  Wis. Stat. § 100.207(6)(a).  If ILD was correct, 
then the legislature’s decision to authorize damages for 
individuals (or classes of individuals) harmed by 
cramming makes little sense, as those individuals would 
still need to prove the common law elements of fraud, 
mistake of fact or duress in any case. 
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VI. The Non-Wisconsin Cases Cited By ILD 

Are Not Persuasive 
 
As set forth in Schmitt’s reply to AT&T’s Brief, 

the overwhelming majority of courts considering the issue 
have held that the voluntary payment doctrine does not 
apply to statutory claims.  ILD cites some of the same 
non-Wisconsin decisions relied upon by AT&T.  ILD’s 
Brief at 33, 34.  For instance, ILD relies on Harris v. 
ChartOne, 841 N.E.2d 1028, 1031 (Ill. App. 5th Dist. 
2005).  However, Harris is contradicted by a 2007 
decision of the Illinois Court of Appeals, which 
specifically holds that the voluntary payment rule does not 
apply to statutory claims.  Ramirez v. Smart Corp., 863 
N.E.2d 800, 810 (Ill. App. 3rd Dist. 2007) (“[T]his state 
has an interest in transactions that violate ‘statutorily-
defined public policy.’ The effect of such transgressive 
acts, generally speaking, is that the voluntary payment 
rule will not be applicable.”). 

ILD also cites Cotton v. Med-Cor Health Info. 
Solutions, Inc., 472 S.E.2d 92, 96 (Ga. App. 1996).  
Notably, in Georgia, the voluntary payment doctrine is 
codified by statute.  Id. at 611, citing OCGA §13-1-13.  In 
Cotton, the Georgia Court of Appeals was asked to decide 
whether the statutory voluntary payment defense applied 
to a statutory claim, and the Court of Appeals decided that 
it did.  Cotton, 472 S.E.2d at 96.  However, ILD fails to 
mention that, in a more recent decision, the Georgia 
Supreme Court reached the opposite conclusion, applying 
the rule of statutory construction favoring a specific 
statute over a general one.  Southstar Energy Services, 
LLC v. Ellison, 691 S.E.2d 203, 206 (Ga. 2010) (statute 
that “specifically authorizes a private right of action for 
damages, must prevail over the general statute setting 
forth the voluntary payment doctrine.”).  

Similarly, ILD cites Solomon v. Bell Atlantic 
Corp., 777 N.Y.S.2d 50, 54 (N.Y. App. Div. 2004), which   
involved a motion for class certification, and the issue of 
whether the voluntary payment rule applied to statutory 
claims was not addressed.  Moreover, ILD ignores other 
New York decisions that consider the relevant issue, 
likely because they favor Schmitt’s position.  See 
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MacDonell v. PHH Mortgage Corp., 846 N.Y.S.2d 223, 
224 (N.Y.A.D. 2 Dept. 2007) (“This Court has determined 
that the voluntary payment doctrine will not bar such 
statutory causes of action”).2 

Finally, ILD cites Rivera v. Network Health Plan 
of Wisconsin, Inc., 2003 WL 22794439 (E.D. Wis. 2003).  
In that case, the federal court did not apply the voluntary 
payment doctrine because the plaintiff had paid money 
“under protest.”  Id. at *12.  The questions presented by 
this appeal were not addressed.    
 

CONCLUSION 
 

 For the foregoing reasons, the decisions below 
should be reversed and this case should be remanded for 
further proceedings. 
 

Dated this 23rd day of May, 2011 
 

SHEPHERD, FINKELMAN, 
   MILLER & SHAH, LLP 
 
 
  By: ___________________________ 
   Douglas P. Dehler (SBN 1000732) 
   111 East Wisconsin Ave., Ste. 1750 
   Milwaukee, Wisconsin 53202 
   Telephone: 414/226-9900 
   Facsimile: 414/226-9905 
 

James E. Miller 
SHEPHERD, FINKELMAN,  
MILLER & SHAH, LLP 

   65 Main Street  
    Chester, Connecticut  06412 
    Telephone:  860/526-1100 

                                                 
2 ILD also cites Dupler v. Costco Wholesale Corp., 249 F.R.D. 29, 
38-39, 46 (E.D.N.Y. 2008), which involved both common law and 
statutory claims.  There, the federal court was also considering a 
motion for class certification.  Id. at 38-39.  Again, the court did not 
consider the issues presented here and, therefore, the decision carries 
no weight. 
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    Facsimile:  860/526-1120 
 
    James C. Shah  

SHEPHERD, FINKELMAN, 
MILLER & SHAH, LLP 

    35 E. State Street 
    Media, Pennsylvania  19063 
    Telephone:  610/861-9880 

   Facsimile:  610/861-9883 
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ARGUMENT 
 

I. AT&T’s Arguments Concerning 
“Verification Only” Statements Should 
Be Disregarded 
 

AT&T suggests that the only way it can combat 
cramming is to provide customers with “verification only” 
statements.  AT&T’s Brief at 6.  This assertion is 
contained in the Introduction to AT&T’s brief, and is not 
supported by any citation to the record.1  In addition, 
AT&T’s assertion is contradicted by the “Anti-Cramming 
Best Practices Guidelines” it helped to draft.  A.21, ¶ 2, 
Exh. A and Exh. B (A. 58) (AT&T’s predecessor was an 
“active participant” in formulating the guidelines).  In 
adopting those guidelines, AT&T acknowledged that 
cramming is a serious problem, and that AT&T has a role 
in addressing it.  Id.  Among the “best practices” were 
procedures for LECs, like AT&T, to obtain 
documentation from service providers to ensure that they 
are not engaged in cramming. See A.54-55 (describing 
process for LECs to obtain “assurance” and “documented 
authorization” from service providers).  Now, despite 
these “best practices,” AT&T misleadingly argues that all 
it can do to fight cramming is to provide customers with 
so-called “verification only” statements.  

That “verification only” statements are a newly 
invented fiction is evidenced by the fact that there is no 
reference to them in the “best practices” guidelines. 
Rather, those guidelines anticipate that service providers 
will document customer authorizations through voice 
recordings, a written and signed document authorizing the 
service, or third-party independent verification.  A.54-55. 
For its part, AT&T is supposed to monitor complaints, 
establish “complaint thresholds,” and implement notice 
programs for customers when such thresholds are 
exceeded.  A.51-52. 
                                                 
1 In other parts of its “Introduction,” (and, indeed, throughout its 
brief), AT&T makes other assertions that are unsupported by 
citations to the complaint or other documents of record (i.e. alleged 
concessions by Schmitt, alleged waiver of arguments and other 
factual assertions).  To be clear, Schmitt does not concede or assent 
to such assertions, particularly where they lack support in the record. 
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 AT&T’s position is difficult to understand, if it 
has any true concern for its customers.  After all, AT&T is 
protected.  If, as AT&T argues, the service providers are 
responsible (rather than AT&T) for these illegal charges, 
AT&T can rely on agreements with service providers and 
require them to indemnify AT&T for costs incurred as a 
result of cramming.  See A.27, ¶ 23 (referencing contracts 
between defendants).  Accordingly, one would expect 
AT&T to side with its customers, rather than argue that 
they alone are responsible because they allegedly did not 
“read their bills.”  

 
II. AT&T’s Arguments Concerning Stare    

Decisis Are Misguided  
 
 AT&T, invoking stare decisis, argues that the 
Court is bound by Putnam v. Time Warner Cable of SE 
Wis. Ltd. P’ship, 2002 WI 108, 255 Wis. 2d 447, 649 
N.W.2d 626.  Stare decisis applies where issues have been 
raised and squarely addressed in prior decisions.  See 
Brecht v. Abrahamson, 507 U.S. 619, 631, 113 S.Ct. 
1710, 123 L.Ed.2d 353 (1993) (stare decisis does not 
apply where an issue is not raised or “squarely addressed” 
in a prior decision); Colby v. Columbia County, 192 Wis. 
2d 397, 405, 531 N.W.2d 404 (Ct. App. 1995), citing 
Webster v. Fall, 266 U.S. 507, 511, 45 S.Ct. 148, 69 L.Ed 
411 (1925) (“Questions which merely lurk in the record, 
neither brought to the attention of the court nor ruled 
upon, are not to be considered as having been [so] decided 
as to constitute precedents.”).  The general rule has been 
explained as follows:   
 

For a case to be stare decisis on a particular point of 
law, that issue must have been raised in the action 
decided by the court, and its decision made part of 
the opinion of the case; accordingly, a case is not 
binding precedent on a point of law where the 
holding is only implicit or assumed in the decision 
but is not announced. Thus, a case is not authority 
for any point not necessary to be passed on to decide 
the case or not specifically raised as an issue 
addressed by the court.  

 
20 Am. Jur. 2d Courts § 134 (emphasis supplied).  
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 The issues presented here were neither raised nor 
addressed in Putnam, and the arguments being briefed 
now certainly were not developed in that case.  For these 
reasons, the fact that the Court did not address these issues 
in Putnam comes as no surprise.  State v. Johnson, 153 
Wis. 2d 121, 124, 449 N.W.2d 845 (1990) (courts need 
not consider arguments that parties fail to advance).  
AT&T’s assertion that Schmitt’s arguments are 
“foreclosed” by Putnam is incorrect and inconsistent with 
principles of stare decisis. 
   

III. The Overwhelming Majority of Authority 
From Other States Supports Schmitt’s 
Position 

  
 AT&T incorrectly asserts that Schmitt cites only a 
“handful” of authority from other jurisdictions, suggesting 
that there might be a relatively even split of authority.  
AT&T’s Brief at 51.  As set forth herein, the 
overwhelming majority of courts considering the issues 
presented here have held that the voluntary payment 
doctrine does not bar statutory damage claims.  See 
Appellants’ Brief at 11-13, citing Huch v. Charter Comm., 
Inc., 290 S.W.3d 721, 727 (Mo. 2009); Indoor Billboard/ 
Wash., Inc. v. Integra Telecom of Wash, Inc., 170 P.3d 10, 
24 (Wash. 2007) (en banc); Southstar Energy Services, 
LLC v. Ellison, 691 S.E.2d 203, 206 (Ga. 2010); Sobel v. 
Hertz Corp., 698 F.Supp.2d 1218, 1223-24 (D. Nev. 
2010); Ramirez v. Smart Corp., 863 N.E.2d 800, 804-05 
(Ill. App. 3rd Dist. 2007); Pratt v. Smart Corp., 968 
S.W.2d 868, 872 (Tenn. App. 1997); see also MacDonell 
v. PHH Mortgage Corp., 846 N.Y.S.2d 223, 224 
(N.Y.A.D. 2 Dept. 2007) (“This Court has determined that 
the voluntary payment doctrine will not bar such statutory 
causes of action”), citing Dowd v. Alliance Mortgage Co., 
822 N.Y.S.2d 558, 559 (N.Y.A.D. 2 Dept. 2006); 
Dougherty v. North Fork Bank, 753 N.Y.S.2d 130, 131 
(N.Y.A.D. 2 Dept. 2003) (“The assertion that the plaintiff 
voluntarily agreed to pay those fees is not a defense to this 
[statutory] claim.”).  
 In the face of this overwhelming authority, AT&T 
cites decisions where, as in Putnam, the pertinent issues 
were neither presented by the parties nor addressed by the 
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courts.  See AT&T’s Brief at 54-56, citing Lady Di’s, Inc. 
v. Enhanced Serv. Billing, Inc., 2010 U.S. Dist. LEXIS 
121906, *24 (S.D. Ind., Nov. 16, 2010); Solomon v. Bell 
Atlantic Corp., 777 N.Y.S.2d 50 (N.Y. App. Div. 2004); 
Brissenden v. Time Warner Cable of New York City, 885 
N.Y.S.2d 879 (N.Y. Sup. Ct. 2009); Hall v. Humana 
Hosp. Daytona Beach, 686 So.2d 653 (Fla Dist. Ct. App. 
1996); McWethy v. Telecomm’s Inc., 988 P.2d 356 (Okla. 
Civ. App. 1999).   

For example, in Lady Di’s, an unpublished federal 
court opinion from Indiana, the plaintiff never argued that 
the common law voluntary payment doctrine did not 
apply to bar statutory claims, as Schmitt argues here. 
Accordingly, as in Putnam, no such arguments were 
developed and the Indiana court did not consider them.  
Lady Di’s, 2010 U.S. Dist. LEXIS 121906 at *21-25. As 
such, Lady Di’s is of no moment, as confirmed by the fact 
that ILD’s counsel in the present case (who represented 
ILD in Lady Di’s) does not even cite Lady Di’s in its 
brief.  See ILD’s Brief at 33-35. 
 Similarly, AT&T cites two inapposite New York 
decisions.  In Solomon, the New York court was deciding 
a motion for class certification, and explained that the 
voluntary payment rule potentially involved individual 
issues, suggesting that class certification was not proper.  
Solomon, 777 N.Y.S.2d at 57.  Similarly, in Brissenden, 
the court was considering a motion for class certification, 
and the issues presented here were not before the court.  
Brissenden, 885 N.Y.S.2d at 889.  In neither case did the 
courts analyze the types of questions presented by this 
appeal.  Indeed, as set forth above, where New York 
appellate courts have considered such issues, they have 
decided that the voluntary payment doctrine does not bar 
statutory claims. See MacDonell, supra; Dowd, supra; 
Dougherty, supra.  

AT&T also cites irrelevant decisions from Florida 
and Oklahoma.  See Hall, 686 So.2d at 656 (involving 
common law claims, including a claim for unjust 
enrichment based on a statute that did not create a private 
right of action); McWethy, 988 P.2d at 357 (involving 
common law claims arising from contract provisions 
allegedly rendered void by statutes, where statutes did not 
create private rights of action).  Unlike here, the statutes 



5 
 

at issue in Hall and McWethy did not authorize private 
rights of action for damages and, therefore, the Florida 
and Oklahoma courts were not called upon to decide the 
issues presented here.     
 Finally, AT&T relies on two decisions from the 
Illinois Court of Appeals, without giving proper weight to 
a more recent decision of the same court, which decided 
the issues presented here consistent with Schmitt’s 
position.  Ramirez, 863 N.E.2d at 804-05.  As explained in 
Ramirez, where a statute defines the public policy of a 
state, the voluntary payment rule does not apply to acts 
that violate that “statutorily-defined public policy.” Id. at 
804, citing Pratt, 968 S.W.2d at 872.  Notably, in 
Ramirez, the Illinois Court of Appeals distinguished its 
decision in Harris v. ChartOne, 841 N.E.2d 1028 (Ill. 
App. 5th Dist. 2005), upon which AT&T relies.2   
 In sum, except for two Illinois Court of Appeals 
decisions that are contradicted by Ramirez, AT&T cites 
no decision from any court outside Wisconsin that even 
begins to address the issues presented here.  In contrast, 
Schmitt cites cases from numerous jurisdictions where 
courts have specifically considered such issues and 
decided that the voluntary payment rule does not apply to 
statutory claims.  See Huch, 290 S.W.3d at 727 (Missouri 
law); Indoor Billboard, 170 P.3d at 24 (Washington law); 
Southstar Energy, 691 S.E.2d at 206 (Georgia law); Sobel, 
698 F.Supp.2d at 1223-24 (Nevada law); Ramirez, 863 
N.E.2d at 810 (Illinois law); Pratt, 968 S.W.2d at 872 
(Tennessee law); and MacDonell, 45 A.D.3d at 539 (New 
York law).    

Accordingly, the great weight of authority from 
other jurisdictions that have actually considered questions 
such as those presented here favors Schmitt.  In each of 
the above states (Missouri, Washington, Georgia, Nevada, 
Illinois, Tennessee and New York), courts held that the 
voluntary payment doctrine does not apply to statutory 
claims.  Indeed, each time that the highest court of a state 
has been asked to consider the question, it has ruled that 
the voluntary payment doctrine does not apply to defeat 
                                                 
2 In Harris, although the plaintiff alleged a violation of the same 
statute at issue in Ramirez, that statutory claim was not viable 
because there was no written request for records, as required by the 
statute.  Ramirez, 863 N.E.2d at 803. 
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statutory claims.  See Huchs, supra (Missouri Supreme 
Court); Indoor Billboard, supra (Washington Supreme 
Court, en banc); Southstar Energy, supra (Georgia 
Supreme Court).  

As these courts recognize, where the legislature 
enacts a remedial statute and does not require the person 
harmed by illegal conduct to “protest” before pursuing 
statutory remedies, the judiciary should not engraft a 
protest requirement onto the statute, particularly where the 
result would be to significantly limit or vitiate remedies 
provided thereunder.  Similarly, Wisconsin law provides 
that statutes enacted to remedy a perceived harm should 
be construed broadly, not narrowly.  Garcia v. Mazda 
Motor of America, Inc., 2004 WI 93, ¶ 8, 273 Wis. 2d 
612, 682 N.W.2d 365 (remedial statutes are construed 
broadly “to suppress the mischief and advance the remedy 
that the legislature intended to afford.”).  Applying the 
voluntary payment rule to the remedial statutes at issue 
here would essentially vitiate the damage remedies 
provided thereunder, and this result should be avoided.   
  

IV. Fuchsgruber Does Not Apply Because 
This Case Does Not Involve Abrogation of 
The Voluntary Payment Doctrine 

 
 AT&T next argues, incorrectly, that the outcome of 
this appeal is dictated by Fuchsgruber v. Custom 
Accessories, Inc., 2001 WI 81, 244 Wis. 2d 758, 628 
N.W.2d 833.  In Fuchsgruber, the Court considered 
whether the legislature intended a new comparative 
negligence statute to apply to strict product liability 
claims.  The statute was titled “Comparative Negligence” 
and its text contained references to “negligence” 
throughout.  Id. ¶ 12, quoting Wis. Stat. § 895.045.  The 
statute made no reference to strict product liability claims, 
which are not based on negligence.  Id. at ¶ 15 (no 
negligence must be proven on a strict product liability 
claim).  As Fuchsgruber explained, strict product liability 
law recognized a defense akin to comparative negligence, 
whereby juries would “apportion the extent to which the 
plaintiff's injuries were attributable to his own 
contributory negligence as compared to the product's 
defectiveness.”  Id. at ¶¶ 17-24.  However, there was no 
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comparative negligence analysis of the sort required for 
negligence claims, where the negligence of one party was 
compared to that of others.  Id.  Given this background, 
the Court held that the “Comparative Negligence” statute 
did not “explicitly or even implicitly suggest a legislative 
purpose to change the common law of strict product 
liability.”  Fuchsgruber, 2001 WI 81, ¶ 26.  
 AT&T relies on a discrete portion of Fuchsgruber, 
which states in relevant part: “It is axiomatic that a statute 
does not abrogate a rule of common law unless the 
abrogation is clearly expressed and leaves no doubt of the 
legislature's intent.”  Id. at ¶ 25, citing Kranzush v. Badger 
State Mut. Cas. Co., 103 Wis. 2d 56, 74, 307 N.W.2d 256 
(1981); NBZ, Inc. v. Pilarski, 185 Wis. 2d 827, 836, 520 
N.W.2d 93 (Ct. App. 1994).  AT&T contends that this 
language requires the legislature to amend each of the 
pertinent statutes (and potentially many others) to include 
language specifically “abrogating” the voluntary payment 
doctrine.  However, as shown by Fuchsgruber and the 
cases cited therein, AT&T’s interpretation of Wisconsin 
law is incorrect.    
 For example, in Kranzush, the Court reviewed 
insurance statutes and regulations to determine whether 
they created a private right of action for individuals 
harmed by an insurer’s bad faith refusal to settle, even 
though no such claim was viable at common law.  
Notably, the Court stated: 
 

Such a private right of action, if it is found in the 
statutes or the insurance provisions of the 
Administrative Code, would be in clear derogation 
of the common law. 

 
Kranzush, 103 Wis.2d at 74 (emphasis supplied).  Thus, if 
legislature had enacted a statute creating a private right of 
action for the wrongful conduct at issue in Kranzush (as it 
did here for cramming by enacting § 100.207), the Court 
would recognize and enforce the statutory claim, even if 
inconsistent with common law.  After examining the 
insurance statutes, the Court found no express or implied 
right of action and, therefore, the plaintiff could not 
maintain a claim.  Id. at 81-82.  Notably, the Court did not 
confine its analysis to whether there was express statutory 
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language authorizing a right of action, but also considered 
whether an implied right existed to trump common law.  
Id.     
 Similarly, in NBZ, the Court of Appeals considered 
whether Wis. Stat. § 103.465 expressed a legislative intent 
to change the common law rules of contract as they 
pertained to restrictive covenants.  The employer argued 
that, based on the statute, no consideration was required 
for restrictive covenants.  NBZ, 185 Wis. 2d at 835.  The 
Court of Appeals disagreed, holding: “We do not discern 
from § 103.465 any legislative intent to abandon the 
principles by which a contract is formed in the first 
instance.” Id. at 837.   
 By comparison, in this case, the legislature clearly 
expressed its intent to create a private right of action for 
damages by enacting Wis. Stat. § 100.207(6).  Those 
harmed by cramming can sue, and the legislature did not 
require a “protest.”  Accordingly, applying the voluntary 
payment rule here would conflict with a private right of 
action created by the legislature, as it would impose a 
protest requirement where the statute does not have one.  
In such circumstances (where there is a “conflict” rather 
than complete “abrogation”), the law is clear – the statute 
controls over the common law.  See Kensington Dev. 
Corp. v. Israel, 139 Wis. 2d 159, 167, 407 N.W.2d 269 
(Ct. App.1987) (“In cases of conflict between legislation 
and the common law, legislation will govern because it is 
the latest expression of the law”), aff'd 142 Wis. 2d 894, 
419 N.W.2d 241 (1988).  As this Court held in 
Kensington, if the application of common law would 
effectively nullify a statutory claim, the common law rule 
should not apply.  Kensington, 142 Wis. 2d at 903 (“If the 
absolute privilege rule is applied, the slander of title 
statute, sec. 706.13, would be nullified because it would 
be virtually impossible to assert a claim if all 
communications in judicial proceedings relating to 
property were absolutely privileged.”).3 

Here, like in Kensington, applying the voluntary 
payment rule to a §100.207 claim would fundamentally 
                                                 
3 AT&T cites Wis. Stat. § 134.90(6), wherein the legislature 
supplanted and “abrogated” an entire field of common law 
concerning trade secrets.  Here, it was not necessary for the 
legislature to abrogate a similar common law scheme. 
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change and effectively nullify the statute by writing a 
protest requirement into it, thereby dramatically limiting 
the relief provided thereunder.  Unlike Fuchsgruber, 
Kranzush and NBZ, here, the Court is being asked to 
ignore clear statutory language and impose a common law 
protest requirement that is unsupported by any statutory 
language.  Indeed, not only is the voluntary payment rule 
inconsistent with the statutory damage claims at issue, but 
its application would substantially undermine remedies 
that the legislature clearly intended to afford.   

 
V. AT&T’s Arguments On Issues That Were 

Not Certified Should Be Disregarded  
   

As set forth in Rule 809.62(6), “[i]f a petition is 
granted, the parties cannot raise or argue issues not set 
forth in the petition unless ordered otherwise by the 
supreme court.”  The Court has not ordered briefing on 
additional issues.  Order dated March 16, 2011.  
Nonetheless, AT&T devotes a substantial portion of its 
brief to issues that were not the subject of any petition for 
review, and for which the Court did not grant review.  
AT&T’s Brief at pp. 20-33.  In light of the Court’s Order, 
Schmitt does not address these issues here, but will 
provide additional briefing should the Court require it. 
 

CONCLUSION 
 

 For the foregoing reasons, the decisions below 
should be reversed and this case should be remanded for 
further proceedings. 
 

Dated this 23rd day of May, 2011 
 

SHEPHERD, FINKELMAN, 
   MILLER & SHAH, LLP 
 
 
  By: ___________________________ 
   Douglas P. Dehler (SBN 1000732) 
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Wisconsin consumers, like those elsewhere, are 

continually confronted with new threats to their 

pocketbooks, ranging from subtly deceptive schemes to 

outright fraud.  Practices that did not exist even a few years 

ago are now commonplace:  cramming, slamming, 

phishing, malware, skimming, and scareware, to name but a 

few.

This case spotlights a practice known as “stealth

billing” that is causing massive injury to consumers.  Stealth 

billing involves the use of phone and credit card bills, or 

electronic bank account debits, to sneak unauthorized 

charges past unsuspecting consumers.1  In holding that the 

common law voluntary payment doctrine provides a 

defense to a consumer’s statutory claim under statutes 

explicitly prohibiting unauthorized billing, the decision 

below creates hurdles for consumers the Legislature did not 

                                           
1 Those issuing the bills, such as Wisconsin Bell, are not necessarily 
intending to perpetrate fraud.  There are legitimate and legal reasons 
for a phone company to add charges from another company to its 
bill.  In many instances, the billing entity reasonably accepts the 
representation that a legitimate charge has been incurred, in good 
faith, before adding it to a consumer bill. 
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impose, and threatens to undermine basic consumer 

protections under a variety of statutes and rules.

The Stealth Billing Phenomenon

In the past, it was generally obvious when a 

consumer had purchased a product.  The seller of the 

product would either demand payment at the time of the 

transaction, or would send the purchaser a bill.  While 

consumers might have had a dispute about some feature of 

the transaction, at least it was clear that the consumer had 

intended to make a purchase.

This is no longer true.  Within the past twenty years, 

unscrupulous businesses increasingly began to realize that 

they had a powerful new tool at their disposal, namely the 

ability to place unauthorized charges on consumers’ 

telephone bills, a practice known as “cramming.”  

Telephone bills work well for this purpose because they

can be complicated and difficult to understand, and many 

consumers will not notice a modest, vague charge buried 

in the phone bill, especially given the trust most 

consumers have in the accuracy of their phone bills. By 

bundling third-party charges in with regular phone bills, 
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the odds that a consumer will notice a phony charge are 

greatly diminished.  

Wisconsin Bell understandably emphasizes the 

efficiency of aggregated billing in its brief, noting that 

without it consumers “would have had to write and mail 

multiple checks to settle their multiple accounts.”  (Wis. 

Bell brf. at 2)  However, while the aggregation of charges 

can be efficient, there is an downside.  In the absence of 

adequate controls over the third-party charges being 

included, i t  can also be a “fraud-friendly” device for 

unscrupulous businesses.  F.T.C. v. Inc21.com Corp., 745 

F. Supp. 2d 975, 982 (N.D. CA, 2010).  By contrast, a 

separate bill from Acme Internet Yellow Pages doubtless 

would arouse suspicion in the mind of a consumer 

required to make a separate payment to that merchant.

Cramming exploded on the scene in the 1990’s, 

and has persisted as a major consumer problem since, 

despite the efforts of federal and state regulators and 
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enforcers—and the telephone industry.2  (Amicus 

Appendix (“Am-App.” 101-136) 

The appeal of cramming to unscrupulous 

businesses is obvious—it is highly effective and lucrative, 

as illustrated by a recent federal court decision.  In 

Inc21.com,  the defendants extracted over $37 million 

through the placement of bogus charges on the telephone 

bills of tens of thousands of individuals and businesses, 

nearly 97 percent of whom “had not agreed to purchase 

defendants’ products.”  745 F.Supp.2d at 982.  “Even 

more egregious, only five percent of them were even 

aware that they had been billed.”  Id.  A document found 

in the defendants’ files reveals that crammers are well-

versed in how to maximize the odds of slipping phony 

charges past consumers:  

Never bill more than 29.95 per month.  The 
average small business sees this as phone 
charges and does not review for five months.

Id. at 986.  

                                           
2 Wisconsin has brought enforcement actions to curtail cramming, 
one of which resulting in a stipulated judgment against ILD.  (Am-
App. B-1 at 137-141)
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Individuals have enough difficulty deciphering 

their telephone bills, but for businesses the problem can be 

even worse, since the person paying the bill may assume 

that someone else has authorized the charges on the bill.  

Even if half of the billed consumers notice the charges and 

refuse to pay, cramming can generate huge sums given the 

large numbers of consumers that can be fleeced and the 

relative ease and low cost of doing so.  

But the practice of stealth billing using a third-

party is not limited to telephone bills.  Another hugely 

popular—and, unfortunately, effective—billing vehicle of 

choice for deceptive businesses are credit card statements.  

The emergence of the internet has spawned a large 

industry of unauthorized billing us ing  credit card 

accounts.  

Nearly every internet user has encountered pop-up 

ads, banners, or offers of “free” items or trials.  Here is a 

typical scenario:  a  consumer is making an on-line 

purchase, and as they are completing their transaction, a 

pop-up ad asks if they would like a “free” gift card, or $10 

off their next purchase, or the like.  Needless to say, many 
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consumers click “yes.”  What they do not realize is:  a) 

they are unlikely to ever obtain the free item; and b) they 

are being enrolled in a perpetual membership program for 

which they will be charged on their credit card statement 

and from which they will never receive any benefits.  

While there may be a subtle disclosure of this for the 

discerning consumer, it likely is buried in tiny type in a 

small box of terms and conditions designed to be 

unnoticed by most consumers. 

A recent trial court decision exposes this practice.  

The State of Iowa sued Vertrue, a large marketing 

company that partners with numerous established 

businesses to enroll consumers in its many discount 

membership programs.  The court found that in Iowa 

alone Vertrue had “sold” more than 860,000 separate 

memberships in its more than 200 programs, and that over 

a twenty-year period “91.5% of membership involved no 

benefit usage whatsoever.”  (Am-App. 162-63)   The court 

observed that “[t]he membership charges on their credit 

card statements, typically in modest amounts unlikely to 

draw close scrutiny, either went unnoticed or were 
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misinterpreted.”  (Am-App. 175)  These modest amounts 

add up, however; the court ordered restitution of nearly 

$30 million to Iowa consumers injured by the scheme.  

(Am-App. 178) 

Vertrue is just one player in a large industry.  A 

2009 staff report issued by the U.S. Senate Committee on 

Commerce, Science, and Transportation concluded that 

Vertrue, along with two similar companies, “use highly 

aggressive sales tactics to charge millions of American 

consumers for services the consumers do not want and do 

not understand they have purchased.”  (Am-App. 182; 

180-214)  

These stealth billing tactics work.  Few “members” 

are  aware that they have enrolled in a membership club, 

and  “[o]verwhelmingly, consumers cancel their 

memberships once they realize they are being charged on 

a monthly basis and very few consumers use the benefits 

offered by the membership programs.”  (Am-App. 206)  

The report found that as of 2009 the three 

companies had generated revenue of $1.4 billion, based on 

35 million enrollments in their various buying clubs.  
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(Am-App. 183)  There are many other businesses 

engaging in similar stealth billing tactics.   

No longer is it necessarily obvious to a consumer 

when they have—at least according to a merchant—

“purchased” a product or service.

Wisconsin’s Statutory Protections Against Stealth Billing

The Wisconsin legislature has responded to the 

rising tide of unauthorized billing through the enactment 

of two statutes specifically targeting this practice.  The 

first—Wis. Stat. § 100.207(3)—expressly prohibits 

“bill[ing] a customer for any telecommunications service 

that the customer did not affirmatively order . . .”  This is, 

plain and simple, a prohibition of cramming. 3

The second statute is broader.  Whereas Wis. Stat. 

§ 100.207(3) is limited to telecommunications, Wis. Stat. 

§ 100.195, entitled “Unfair billing for consumer goods or 

services,” provides that a seller may not “[b]ill a consumer 

                                           
3 Wisconsin Bell, in its brief at pp. 20-33, argues that it is not liable 
under Wis. Stat. § 100.207, for reasons unrelated to the voluntary 
payment doctrine.  This issue appears to fall outside the scope of this 
appeal.  
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for consumer goods or services that the consumer has not 

agreed to purchaser or lease.” 4  Wis. Stat. § 100.195(2)(a).

 Notably, neither statute requires proof of 

intentional (fraudulent) conduct.  The Legislature was not 

simply adding a remedy for common law claims, just as 

this Court has held was the case with another consumer 

statute, Wis. Stat. § 100.18.  K&S Tool & Die Corp. v. 

Perfection Mach. Sales, Inc., 2007 WI 70, ¶ 36, 301 Wis. 

2d 109, 732 N.W.2d 792, citing  Kailin v. Armstrong, 

2002 WI App 70, 252 Wis. 2d 676, 708, 643 N.W.2d 132. 

Had the Legislature intended to require each element of 

common law fraud as an element of an action for 

unauthorized billing, there would have been no need to 

enact new statutes.  

The defendants object to billing agents being held 

liable when the true culprit is the service provider 

claiming bogus charges.   However, i t  certainly is a 

rational legislative policy choice to conclude that a 

biller—even an innocent biller—is in the best position to 

                                           
4 Telecommunications services are excluded.  Wis. Stat. 
§ 100.195(1)(c)2.
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identify and deal with illegal billing and fraudsters.5  This 

is particularly true given that many fraudsters are defunct, 

overseas, or otherwise impossible to reach through 

litigation.

Both statutes provide mechanisms for enforcement 

not only by the State, but by injured parties.  Wis. Stat. 

§§ 100.207(6)(a) and 100.195(5m)(b).  The defendants’ 

argument creates the anomaly that the State could recover 

consumers’ pecuniary losses (§§ 100.195(5m)(c) and 

100.207(6)(b)1.) but the consumers could not.  Further, 

limiting recoverable damages to payments made under 

protest is inconsistent with the Legislature’s imposition of 

a $200 minimum recovery for each violation of Wis. Stat. 

§100.95 established by a consumer “suffering pecuniary 

loss.”  Wis. Stat. §100.195(5m)(b), reflecting its intention 

to provide broad remedies to consumers.

It is well-settled that, as remedial laws, our 

consumer protection statutes “must be liberally construed 

to advance the remedy that the legislature intended to be 

                                           
5 As detailed in a recent public report by AT&T, there are many steps 
aggregators and phone companies can and do take to detect and 
prevent cramming.  (Am-App. B-1 at 142-154) 
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afforded.”  Stuart v. Weisflog’s Showroom, 2008 WI 22, 

¶ 21, 308 Wis. 2d 103, 746 N.W.2d 762.  See also 

Kolupar v. Wilde Pontiac Cadillac, Inc., 2007 WI 98, 

¶ 36, 303 Wis. 2d 258, 735 N.W.2d 93.  The defendants’ 

arguments run counter to t h i s  basic principle.  

Defendants assert that Putnam v. Time Warner 

Cable, 2002 WI 108, 255 Wis. 2d 447, 649 N.W.2d 626 

held that the voluntary payment doctrine applies to 

statutory causes of action.  A fair reading of that decision, 

however, shows otherwise.  

Although the plaintiffs in Putnam asserted multiple 

causes of action, including one under Wis. Stat. § 100.18, 

the Court found that all of them were “encapsulated in the 

overall theory” of “unlawful liquidated damages,”  which 

is of course a common law claim.  Id. at ¶ 36, n.12.  

Accordingly, “[a]ny claims for monetary relief of these 

payments deriving from an unlawful liquidated damages

claim were correctly dismissed.” Id. at ¶ 36;  see also ¶ 12 

(damages issue was “whether the voluntary payment 

doctrine bars customers of Time Warner from recovering 

damages for an unlawful liquidated damages claim.”).
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Moreover, the plaintiffs did not argue—and the 

Court did not discuss—the question whether a purely 

statutory claim (i.e. not premised on a common law claim 

such as liquidated damages) could be foreclosed by the 

defense of voluntary payment.    Id. at  ¶¶ 7 and 24-29.    

Putnam thus did not, as defendants argue, definitively 

establish that statutory claims are subject to the voluntary 

payment doctrine.

The second pillar of defendants’ argument is that 

common law principles survive legislation unless the 

Legislature explicitly states that they do not.  However, 

the case cited, Fuchsgruber v. Custom Accessories, Inc., 

2001 WI 81, 244 Wis. 2d 758, 628 N.W.2d 833, does not 

support this notion.  

The issue in Fuchsgruber was whether the 

comparative negligence statute applies to product liability 

claims.  At the time the legislation was adopted, this Court 

had, through common law, interpreted the term 

“negligence” to exclude product liability.  ¶¶ 1-2.  When 

the Legislature subsequently enacted a statute governing 

the apportionment of liability in negligence cases, it was 
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presumed to use the prevailing common-law definition of 

the term, absent any indication to the contrary.  Here no 

such judicially-defined terms appear in the consumer 

statutes at issue here.    

Under the defendants’ theory, the Legislature must 

list all of the common law principles that do not apply to 

statutory causes of action it is creating.  Presumably, the 

Legislature would have to state things like, “the common 

law doctrines of laches, estoppel, unclean hands, 

voluntary payment, etc. do not apply to claims brought 

pursuant to this section.”  Of course, no such statutes 

exist, and for good reason.6

If defendants’ argument were correct, then in 

Stuart, the Court would have reached the opposite 

conclusion—namely, that the common law economic loss 

doctrine supplied a defense to the plaintiff’s statutory 

consumer claims because the Legislature did not explicitly 

                                           
6 The only example offered by the defendants of this type of 
legislative abrogation of common law is Wis. Stat. § 134.90(6), 
which simply displaces all common law actions involving trade 
secrets in creating a new, exclusive statutory claim.  The consumer 
statutes at issue here merely supplement but do not extinguish any 
common law causes of action, as Putnam itself shows.
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repudiate the common law doctrine when it enacted the 

statute at issue.  Instead, it held that the doctrine did not 

apply because of the “public policies” underlying 

enactment of the consumer statute.  2008 WI 22 at ¶33.

The operative question is not whether the 

Legislature used explicit words of abrogation—which it 

almost never does—but whether the intent of the 

Legislature is inconsistent with the common law.  

Defendants’ position conflicts with the bedrock principle 

that “statutory interpretation ‘begins with the language of 

the statute.  If the meaning of the statute is plain, we 

ordinarily stop the inquiry.’”  State ex rel. Kalal v. Circuit 

Court, 2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 N.W.2d 

110 (citation omitted).  Further, “[i]t is fundamental that 

we must favor a construction of a statute or regulation 

which will fulfill the intent of the statute or regulation 

over one which defeats its manifest object.”  Baierl v. 

McTaggart, 2001 WI 107, ¶ 21, 245 Wis. 2d 632, 629 

N.W.2d 277.  

Adding a common law protest requirement to the 

remedial statutes enacted by the Legislature, would defeat 
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the plain purpose of the statutes, namely protecting 

consumers against unauthorized billing.  Limiting the 

reach of the statute to consumers who noticed the charges 

and protested—while paying the disputed charges—would 

apply to so few consumers as to be virtually meaningless.  

In fact, most phone companies and aggregators instruct 

their customer service personnel to cancel charges when a 

consumer complains, so the likelihood of an actionable 

claim arising is slim.  The very people most injured by 

unauthorized billing—those who unwittingly pay 

unauthorized charges—would be left without recourse.

Affirming the decision below would also 

potentially undermine numerous other statutes and 

decisions involving consumers’ statutory claims for the 

return of funds already paid.  For example, in Hughes v. 

Chrysler Motors Corp., 197 Wis. 2d 973, 978, 542 

N.W.2d 148 ( 1996), the Court held that, because of the 

public policies behind the statute, “pecuniary loss” under 

the lemon law encompasses the full purchase price of the 

vehicle, not merely the customer’s out-of-pocket expenses 

(as might have been the outcome under common law 
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principles).  See Benkoski v. Flood, 2001 WI App 84, 

¶ 27, 242 Wis. 2d 652, 626 N.W.2d 851.  See also

Moonlight v. Boyce, 125 Wis. 2d 298, 372 N.W.2d 479 

(Ct. App. 1985) (tenant entitled to a doubling of an 

improperly withheld security deposit, even though the 

tenant’s liability on the landlord’s counterclaim for 

damages exceeded the amount of the deposit); Kaskin v. 

John Lynch Chevrolet-Pontiac Sales, Inc., 2009 WI App 

65, ¶ 24, 318 Wis. 2d 802, 767 N.W.2d 394 (pecuniary 

loss of a consumer whose vehicle was repaired without 

authorization is the full amount paid to the repair shop).  

Were common law principles of damages and remedies—

quantum meruit, set-off, mitigation, causation,  and the 

like—applicable, arguably none of the consumer plaintiffs 

in these and many other cases would have received the 

statutory damages awarded by the courts.  

And, as the Court observed in Fuchsgruber, “there 

is nothing in the language of the new statute that even 

hints at  a legislative purpose to accomplish such a 

sweeping change” in the legal status quo.  2001 WI 81 at 

¶ 29.  Overlaying consumer statutes with the myriad of 
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possible common law principles and doctrines would 

indeed accomplish a sweeping change in the law of this 

state.  

Even if precedent supported the applicability of 

common law principles to statutory consumer claims, this 

Court is the ultimate creator and modifier of the common 

law.   Just as the Legislature responds to new behaviors 

and threats, this Court adjusts common law principles to 

accommodate changed circumstances and conditions:   

“common law is law subject to continuing judicial 

development, including abrogation.”  State v. Picotte, 

2003 WI 42, ¶ 19, 261 Wis. 2d 249, 262, 661 N.W.2d 381; 

see also id. at n.21.

The predation of consumers by unscrupulous 

merchants and service providers is draining millions of 

dollars every year from the pockets of Wisconsin 

consumers, from “transactions” of which they are not even 

aware.  The Legislature acted to provide consumers the 

means to seek relief in the courts for their injuries from 

unauthorized billings.  This Court should refrain from 

grafting onto the statutes common law principles that are 
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inconsistent with the Legislature’s obvious intent in 

crafting private statutory claims to remedy the targeted 

practices.    

Dated this 6th day of June, 2011.
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INTRODUCTION

Because ofwhat Amicus calls the "stealth billing

phenomenon," Amicus asserts that both houses of the Wisconsin

Legislature and the Governor must have intended Wisconsin Statutes

section 100.207 to abrogate existing law and to bar all common law

defenses including the voluntary payment doctrine. This assertion is

not justified by the plain text of section 100.207 or Wisconsin's

long-standing rules of statutory construction. Amicus also requests

that this Court declare that all "consumer protection statutes" that

create private rights of action automatically abrogate all common

law defenses. Amicus would have this Court invade the province of

the legislature and create chaos at both the trial and appellate court

levels as every arguable "consumer protection statute" is

reinterpreted under whatever new rules replace Wisconsin's existing

rules of statutory construction.

ARGUMENT

I. This Appeal Is Not About "Stealth Billing."

Amicus claims that this case is about "stealth billing."

(Amicus at 1.) 1 This is incorrect. Judge Sankovitz and the Court of

Appeals both held that the monthly statements of account that

Wisconsin Bell provided to Accountants were not stealth, deceptive,

I "Amicus" refers to the Amicus Curiae Brief of the State of Wisconsin.



or misleading, but rather clearly and openly displayed Wisconsin

Bell's own charges and the separate charges of the independent

service providers ("ISPs"). (A.l2-13, 98.)2 Accountants did not

appeal those holdings, and they have not been certified for review.

Moreover, Accountants admitted that they were aware of the ISPs'

charges (See A.27), and that they nevertheless paid the charges for

fourteen months without protest. (See Decision ~ 4 n.43
; A.26).

Neither Accountants nor Amicus claims that Wisconsin Bell's own

charges were unauthorized or improper.

Significantly, Amicus acknowledges that "[t]here are

legitimate and legal reasons for a phone company [i.e., Wisconsin

Bell] to add the charges of another company to its bill." (Amicus at

1, n.l.) Amicus, for example, recognizes that this creates efficiency

and alleviates the disorder and cost associated with a customer

having to write and mail multiple checks to settle multiple

telecommunications accounts. (Amicus at 3.) Amicus' concession

of legitimacy and legality with respect to the conduct of Wisconsin

Bell mandates affirmance of the dismissal of the complaint against

Wisconsin Bell.

2 "A._" refers to the Appendix to Plaintiff-Appellants-Cross-Respondents­
Petitioners' [opening] Brief.
3 "Decision" refers to the underlying Wisconsin Court of Appeals decision from
which the Accountants appealed.
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Nevertheless, Amicus asserts that unscrupulous ISPs might

misuse telephone statements to pass along unauthorized charges.

(ld.) According to Amicus, a separate statement from an ISP

"doubtless would arouse suspicion in the mind of a consumer

required to make a separate payment to that merchant." (ld.) Yet,

contrary to what Amicus would suggest, this concern is resolved by

Wisconsin Bell's clear presentation of an ISP's charges on a

separate page of the monthly itemized statement of account with the

name of the ISP printed in bold at the top of the separate page along

with an instruction that the customer should carefully review the

ISP's independent charges and call the toll-free number provided

with any questions. (See, e.g., A. 15-16.)

Amicus also acknowledges that Wisconsin Bell "reasonably

accepts the representation that a legitimate charge has been incurred

in good faith, before adding it to a customer's bill" (Amicus at 1,

n.!.) and "most phone companies instruct their customer service

personnel to cancel charges when a customer complains." (Amicus

at 15.) Then, as ifit were a bad thing, Amicus laments that "the

likelihood of actionable claims is slim." Id. Wisconsin Bell is

puzzled that Amicus seems troubled that such problems can be

resolved so simply without having to inundate Courts with needless

litigation. See Connor v. Mich. Wis. Pipeline Co., 15 Wis. 2d 614,

3



622, 113 N.W.2d 121 (1962) ("We have yet to find a court decision

holding that it is not in the interest of public policy that compromise

settlement of disputed claims be encouraged.").

II. Amicus' Discussion Of Section 100.195 Is A Red Herring.

While Amicus devotes substantial attention to Wisconsin

Statutes section 100.195, it is not at issue here. (See Amicus at 8-

10.) Accountants have never alleged that Wisconsin Bell violated

section 100.195, nor could they because Accountants are businesses.

Section 100.195 applies only to "consumer goods or services,"

which are "goods or services that are used or intended for use for

personal,family, or householdpurposes." Wis. Stat. §

100.195(1)(c) (emphasis added). Section 100.195, moreover,

expressly excludes "[t]elecommunications services" from the

definition of "consumer goods or services." Wis. Stat. §

100.195(1)(c)(2).

III. The Foreign Cases That Amicus Discusses Actually
Undermine Amicus' Position That Wisconsin Bell May Be
Liable Here.

Amicus discusses two foreign cases, F. T C. v. Inc21. com

Corp. and Iowa v. Vertrue on the "stealth billing phenomenon."

Amicus argues that given the "stealth billing phenomenon," this

Court should conclude that the Wisconsin Legislature and Governor

intended for a local exchange carrier (such as Wisconsin Bell) to be

4



liable under Wisconsin Statutes section 100.207 for any

unauthorized charge that an ISP independently generated and issued.

(See Amicus at 9-11.) The plain language of section 100.207 does

not make Wisconsin Bell, as a mere intermediary, liable for the

ISPs' independent charges. Moreover, the foreign cases that Amicus

discusses simply do not support Amicus' position. In fact, both

cases involve claims against ISPs that placed unauthorized charges

on customers' monthly telephone or credit card statements. See

F.TC. v.Inc21.com Corp., 745 F. Supp. 2d 975,982 (N.D. Cal.

2010); Iowa v. Vertrue, No. EQ53486 (d. Polk County, la., March

18,2010). Significantly, in neither case was the company analogous

to Wisconsin Bell, the telephone company or credit card company,

liable for the ISPs' independent charges. These cases actually

support the affirmance of the dismissal of Accountants' claims

against Wisconsin Bell.

In F.TC. v. Inc21.com Corp., the Federal Trade Commission

("FTC") sued a group of California ISPs that generated and issued

unauthorized charges for internet services. Inc21.com, 745 F. Supp.

2d at 982. The ISPs in Inc21.com Corp. forwarded the unauthorized

charges to California local exchange carriers.4 Id. at 983-84. The

local exchange carriers, like Wisconsin Bell here, printed the charges

4 Here, Wisconsin Bell is the local exchange carrier.
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on monthly telephone statements. Id. Significantly, the FTC did not

sue the local exchange carriers because they did not generate or issue

the allegedly unauthorized charges. See generally id.

In Iowa v. Vertrue, the State ofIowa sued Vertrue for

violating Iowa's Consumer Fraud Act. Vertrue was not a telephone

company. See generally Iowa v. Vertrue. 5 Vertrue used deceptive

and misleading sales and marketing tactics to enroll individuals in

bogus membership programs. (Am. App. at 166-76.) Vertrue then

generated and issued unauthorized charges to the individuals' credit

card accounts. (Id.) The unauthorized charges appeared on credit

card statements. (Amicus App. at 159, 174-75.) Significantly, the

State of Iowa did not sue the credit card companies, who, like

Wisconsin Bell here, clearly and accurately displayed the charges on

the monthly itemized statements. (See generally id.) Indeed, in

Vertrue, it was the credit card companies, like Wisconsin Bell here,

whose monthly statements of account put the customers on notice of

the unauthorized charges. (Amicus App. at 162, 175.)

5 A copy of the decision in Iowa v. Vertrue is found in Amicus' Appendix at
pages 155-177, to which Wisconsin Bell will cite as "Amicus App. at _."
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IV. Section 100.207 Does Not Abrogate The Voluntary
Payment Doctrine As Amicus Suggests.

A Court's purpose in interpreting a statute such as section

100.207 is to ascertain the legislature's intent. See Marshall-Wis. v.

Juneau Square Corp., 139 Wis. 2d 112, 133,406 N.W.2d 764

(1987). The proper method for doing so is well-established. See

Stockbridge School Dist. v. Dept. ofPublic Instruction School Dist.

Boundary Appeal Board, 202 Wis. 2d 214, 220, 550 N.W.2d 96

(1996). The Court starts with the text of the statute. Id. If the text

of a statute is unambiguous, the Court looks no further to ascertain

the statute's meaning and the legislature's intent. Id.

Amicus, along with the Accountants, concedes that the

language of section 100.207 is plain and unambiguous. (Amicus at

14.) Wisconsin Bell agrees. Therefore, in determining whether

section 100.207 abrogates the voluntary payment doctrine, the Court

should look solely at the language of the statute itself. The

unambiguous text of section 100.207, contains no language that

clearly and unequivocally abrogates existing law and bars the

voluntary payment doctrine as a defense to a claim under section

100.207. See Fuchsgruber v. Custom Accessories, Inc., 2001 WI81,

~ 25,244 Wis. 2d 758, 628 N.W.2d 833 ("It is axiomatic that a

statute does not abrogate a rule ofcommon law unless the abrogati0n

7



is clearly expressed and leaves no doubt of the legislature's intent.").

Indeed, after carefully reviewing the language of section 100.207,

Judge Sankovitz and the Court of Appeals both concluded that

section 100.207 does not abrogate existing law or otherwise prohibit

the assertion of the voluntary payment doctrine or any other

common law defense. See, e.g., Wisconsin Bridge & Iron Co. v.

Industrial Comm., 233 Wis. 467, 474, 290 N.W. 199 (1940)

("Statutes are not to be construed as changing the common law

unless the purpose to effect such change is clearly expressed

therein.").

Unable to point to clear and unequivocal language in the text

of section 100.207 that expressly abrogates the voluntary payment

doctrine, Amicus argues that the Court should instead focus upon

what Amicus believes must have been the implicit intent of the

legislature in enacting the statute. (Amicus at 14.) According to

Amicus, "the operative question is not whether the legislature used

explicit words of abrogation - which it almost never does - but

whether the intent of the legislature is inconsistent with the common

law," (Id.) Amicus argues that by providing a private claim for

relief, section 100.207 demonstrates that the legislature intended to

bar defendants from being able to assert common law defenses.

(Amicus at 17-18; Plaintiff-Appellants-Cross-Respondents-

8



Petitioners' [opening] Briefat 13.) While section 100.207 creates a

private claim for relief, it does not say that defendants cannot assert

defenses based on existing law. As this Court has held, "it is not to

be presumed that the legislature intended to abrogate or modifY the

rule of the common law by the enactment of a statute ... it is rather

to be presumed that no change in the common law was intended,

unless the language employed clearly indicates such an intention."

Sullivan v. School District, 179 Wis. 502, 506, 191 N.W. 1020

(1923). To simply presume that the legislature intended for section

100.207 to abrogate the existing common law and the voluntary

payment doctrine because the statue includes a private claim for

relief, does not satisfY this high standard. Id. In Wisconsin, "the

rules of the common law are not to be changed by doubtful

implication." Id.

The notion that the legislature somehow intended section

100.207 to abrogate existing common law defenses, including the

voluntary payment doctrine is inconsistent with the presumption that

the legislature was aware of existing law, including the voluntary

payment doctrine, when it enacted the statute. See In re D.MM,

137 Wis. 2d 375,389-90,404 N.W.2d 530 (1987). "It is

fundamental that a statute should be construed in harmony with the

common law." Klingeisen v. Dep 't ofNatural Res., 163 Wis. 2d

9



921,930,472 N.W.2d 603 (Ct. App. 1991). lfthe legislature

believed that the voluntary payment doctrine conflicted with its

intent in enacting section 100.207, the legislature would have stated

that the statute abrogated the voluntary payment doctrine.

Fuchsgruber, 244 Wis. 2d 758, ~ 25. A statute does not abrogate a

common law defense absent "clearly expressed legislative

direction." Flambeau Products Corp. v. Honeywell Information

Systems, Inc., 116 Wis. 2d 95,112,341 N.W.2d 655 (1984) (1.

Abrahamson) (the enactment of Wis. Stat. § 401.207 did not

abrogate common law defense of accord and satisfaction).

v. The Court Should Not Overturn Wisconsin's Long­
Standing Rules of Statutory Construction As Amicus
Requests.

Amicus requests that this Court declare that "consumer

protection statutes" automatically abrogate the common law

irrespective of the particular language of each individual statute.

(Amicus at 16-17.) The Court should reject Amicus' sweeping

request for at least five reasons.

First, respect for precedent precludes this Court from granting

Amicus' request. To grant Amicus' request and declare that the

common law does not apply to "consumer statutes" requires not only

the reversal ofPutnam v. Time Warner Cable, 255 Wis. 2d 447,649

N.W.2d 626 (2002) where this Court held that the voluntary

10



payment doctrine barred a similarly situated telecommunication

customer's claim under a similar statute, section 100.18, but also the

reversal of Wisconsin's long-standing rules of statutory construction

discussed above. See Progressive N Ins. Co. v. Romanshek, 2005

WI 67, ,-r 13, Wis.2d 300, 697 N.W.2d 417 ("Fidelity to precedent

ensures that existing law will not be abandoned lightly.").

"[F]requent and careless departure from prior case precedent

undermines confidence in the reliability of court decisions."

Johnson Controls, Inc. v. Employers Ins. ofWausau, 2003 WI 108,

,-r 95,264 Wis. 2d 60, 665 N.W.2d 257.

Second, this Court should not declare that creation ofprivate

rights of action in "consumer protection statutes" automatically

abrogates existing defenses, including common law defenses,

because, among other reasons, there is no evidence that the

legislature intended such a result. Indeed, in the face of this Court's

decision in Putnam, the legislature did not amend the language of

section 100.18 or any other purported "consumer protection statutes"

to provide that existing common law defenses such as the voluntary

payment doctrine did not apply to a private civil action brought

under the statutes. "Where a law passed by the legislature has been

construed by the courts, legislative acquiescence in or refusal to pass

a measure that would defeat the courts' construction is not an

11



equivocal act." Zimmerman v. Wisconsin Electric Power Co., 38

Wis.2d 626,633-34, 157 N.W.2d 648 (1968). "The legislature is

presumed to know that in absence of its changing the law, the

construction put upon it by the courts will remain unchanged." Jd.

"Thus, when the legislature acquiesces or refuses to change the law,

it has acknowledged that the courts' interpretation of legislative

intent is correct." Jd. "This being so, however, the courts are

henceforth constrained not to alter their construction; having

correctly determined legislative intent, they have fulfilled their

function." Jd.

Third, declaring that all "consumer protection statutes"

automatically abrogate existing common law defenses in private

actions as Amicus requests will incentivize plaintiffs' lawyers to

always include a statutory claim, so they can then argue that the

statute is a "consumer protection statute" and that there are no

available defenses. The question of whether a given statute is a

"consumer protection statute" subject to the new rule would create

endless motion practice in the circuit courts. The appellate courts,

and this Court in particular, would eventually have to definitively

resolve such issues, many of which would be issues of first

impression. The appellate dockets would swell.

12



Fourth, declaring that all "consumer protection statutes"

automatically abrogate existing common law defenses in private

actions would produce chaos. Defendants, for example, would not

be able to resolve a claim involving a "consumer protection statute"

without court intervention because the plaintiff could simply file suit

knowing that the defendant could not avail itself of the existing

common law defenses of "settlement" or "release." Other common

law affirmative defenses such as "accord and satisfaction" and

"payment," which encourage the resolution of disputes without court

intervention, would also be extinguished by Amicus' proposed rule

thereby further inundating the courts with "consumer protection

statute" lawsuits. It is also questionable how a "consumer protection

statute" lawsuit could ever be brought to conclusion considering that

ifAmicus' rule were adopted, a litigant would not be able to raise

the existing common law defenses of issue or claim preclusion. A

plaintiff asserting a claim under a "consumer protection statute,"

would also have little incentive to resolve a matter and limit its

damages since a defendant could not raise "failure to mitigate

damages" as an affirmative defense anyway. Plaintiffs in an action

involving a "consumer statute" would also not have to conform their

conduct so as to avoid common law defenses such as unclean hands,

13



fraud, illegality, waiver, or estoppel. This would undermine obvious

important societal objectives.

Finally, the legislature and governor did not clearly express

an intent that section 100.207 abrogate the existing common law

defenses in private right actions. Instead, the Court must presume

that the legislature decided, and governor in signing agreed, that

defendants should be able to assert common law defenses such as the

voluntary payment doctrine to private civil claims under section

100.207. "Under our tripartite system of government, it is the duty

of this court to apply the policy the legislature has codified in the

statutes, not impose our own policy choices- to do otherwise would

render this court little more than a super-legislature." Columbus

Park House Corp. v. City a/Kenosha, 2003 WI 143, 'I! 34, 267 Wis.

2d 59, 671 N.W.2d 633. "Thus, we must apply the statute as written,

not interpret it as we think it should have been written." Id. Ifthe

legislature desires in private civil actions to have all "consumer

protection statutes" abrogate existing common law defenses, it has

the ability to pass a law clearly and expressly so providing, and if the

governor agrees, he can sign it without line item veto.

14
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COMES NOW ILD Telecommunications, Inc., d/b/a ILD 

Teleservices, and files this Response to the Amicus Curiae Brief of State of 

Wisconsin (the “State”). 

ARGUMENT 

I. THIS CASE DOES NOT INVOLVE “STEALTH BILLING.” 

The State leads its Brief with the following remarkable assertion:   

This case spotlights a practice known as „stealth billing.‟  

Stealth billing involves the use of phone and credit card 

bills, or electronic bank account debits, to sneak 

unauthorized charges past unsuspecting customers. 

(State‟s Brief, p. 1).  The problem with the State‟s position is that the only 

two courts that have reviewed the record to date have reached the opposite 

conclusion.  Indeed, the charges at issue were set forth so conspicuously 

that the Circuit Court held: 

Given the rather specific and explicit nature of the 

charges, I do not believe a reasonable trier of fact could 

infer that a reasonable customer would have been 

deceived into believing that he or she or it had somehow 

authorized those services.  To the contrary, the charges 

were stated with sufficient particularity that a reasonable 

customer would be startled to find such a charge on the 

bill . . . At the very least, I think a reasonable customer 

would have been put on notice that something was fishy 

and it would be unreasonable to pay the bill on the 

assumption that such service had been authorized. 

(A.98-99).
1
 

                                                 
1 Citations referring to the Appendix of Plaintiffs-Appellants-Cross-Respondents-

Petitioners are denoted as “(A.__).” 
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The Court of Appeals conducted their own independent review and 

concluded: 

Having independently reviewed [the Accountants] 

claims and the charges involved, we agree with the trial 

court‟s assessment that the clarity of the statement on the 

bills calls into question MBS‟ ability to form the basis 

for a fraud claim. 

Id. at ¶ 20. 

The reason that the Circuit Court and Court of Appeals implicitly 

held that this case does not involve stealth billing is that the charges at issue 

were prominently displayed in two separate places on the Accountants‟ 

phone bills.  On the very first page, underneath the “Billing Summary” 

header, the charges forwarded by ILD were one of four conspicuously 

listed items.  (A.15).  More importantly, however, the charges forwarded by 

ILD were also always separately set forth on a stand alone page of the bill. 

(A.16).  The stand alone page of the bill clearly set forth, inter alia, the 

amount of the charges, a description of the services, and the date they were 

incurred.  (Id.)  Finally, in at least three separate places on the bill, the 

Accountants were provided with a toll free number to call in the event that 

they disputed the charges.  (Id.)  Thus, this case is not about “stealth 

billing.”  It is about an accounting business that apparently did not read its 
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phone bill for over one year and then decided its remedy for allegedly 

unauthorized charges was a class action lawsuit. 

II. THE STATE’S REFERENCES TO OTHER UNRELATED 

CASES INVOLVING DIFFERENT PARTIES AND 

DIFFERENT FACTS ARE UNAVAILING. 

The State spends a great deal of time attempting to lump the current 

defendants in with rogue businesses that have been held responsible for 

unlawful marketing schemes in other states.  For instance, the State devotes 

several pages of its brief to discussing an action by the State of Iowa 

against Vertrue, a company that sold discount memberships and billed 

customers via credit card.
2
  (State‟s Brief, pp. 6-8), discussing Iowa v. 

Vertrue, No. EQ 53486 (d. Polk County, IA., March 18, 2010)).  Vertrue 

and the other cases cited by the State have one thing in common.  They are 

not relevant to the instant dispute as they do not involve the application of 

the voluntary payment doctrine to statutory claims. 

The State‟s reliance upon information not relevant to this case or in 

the record is not limited to out of state cases.  The State also pontificates 

about the evils of internet marketing and “pop up” ads.  (State‟s Brief, 

                                                 
2 Notably, the credit card company was not a defendant in Vertrue.  Likewise, in 

F.T.C. v. Inc21.com Corp., 745 F. Supp. 2d 975, 982 (N.D. Cal. 2010), cited by the State, 

the F.T.C. did not pursue claims against either the phone company or any billing 

clearinghouse. 
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pp. 5-6).  This is also for afield from the matter at hand.  The charges at 

issue in the instant case were not generated by marketing via internet pop-

up ads, but were the result of a telephone solicitation confirmed by a 

recorded conversation with the Accountants.  This Court should not decide 

this case based on facts not in the record, theories not asserted below or 

cases:  (1) involving non-Wisconsin defendants; (2) engaged in activity 

outside of Wisconsin which did not concern statutory claims; and (3) did 

not involve the voluntary payment doctrine.  See Pension Management, Inc. 

v. DuRose, 58 Wis. 2d 122, 128, 205 N.W.2d 553, 555-556 (1973) (court 

will not decide hypothetical issues based on hypothetical facts); State v. 

Verhagen, 198 Wis. 2d 177, 194 n.3, 542 N.W.2d 189 (Ct. App. 1995) 

(appellate court will not decide issues which are not ripe for appellate 

review). 

Moreover, the cases cited by the State all revolved around the issue 

of fraud, whereas the present issue before the Court is application of the 

voluntary payment doctrine.  A fraud exception to the voluntary payment 

doctrine already exists, and the Circuit Court correctly found that, as a 

matter of law, the exception did not apply here.  The Accountants have not 

pursued reversal of that ruling in this appeal, but have instead advocated a 
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dramatic revision to the way Wisconsin courts apply the voluntary payment 

doctrine. 

The State also conveys a number of factual assertions that are not 

part of the record and should be disregarded.  Nevertheless, to the extent 

these assertions are considered, were the record to be developed ILD would 

demonstrate that the State‟s attempt to lump it with other rogue businesses 

is futile.  In contrast to the out of state fraudsters highlighted by the State, 

ILD has been in existence for almost twenty years.  ILD, which is subject to 

regulatory oversight in some states, routinely processes over 100,000,000 

billing records per year for reputable, nationally known companies such as 

EarthLink, NetZero, Verizon Select and others.  Indeed, one of ILD‟s 

primary billing clearinghouse customers is Intellicall Operator Services, a 

leading provider of inmate telecommunications that partners with state and 

local governments across the country.   

The State‟s anecdotal citations aside, third party billing does not 

generate the level of complaints portrayed by the State.  AT&T reports that 

less than 0.2% of its bills that include a third party charge generate a 

cramming complaint.  (Am. App. p. 154).
3
  This is probably because of the 

                                                 
3 Citations to the Amicus Appendix are denoted as “(Am. App. ___).” 
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great lengths ILD goes to reduce alleged cramming complaints arising out 

of the bill records that it forwards to Local Exchange Carriers (“LECs”).  

For example, ILD thoroughly screens prospective new merchant customers, 

reviewing their product offerings, marketing material, and verification 

sources, and investigating whether the prospective customer or its 

principals have been the subject of any regulatory enforcement actions.  

(See generally Am. App. pp. 138, 148).  If a potential customer has 

previously been cited, suspended or sanctioned for cramming, ILD will not 

provide billing clearinghouse services for that customer.  Potential 

customers are also required to submit affidavits/applications certifying that 

they will only submit authorized records and comply with state and federal 

law, including applicable FCC Truth in Billing provisions.  (See generally 

Am. App. pp. 147-148). 

Most importantly, for every single billing record that is forwarded by 

ILD, ILD‟s service provider customers are required to have evidence of 

customer authorization.
4
  (See generally Am. App. pp. 148-149).  Such 

                                                 
4 For instance, in this case, there is a recorded post-sale conversation in which the 

Accountants‟ representative either provides or confirms:  (1) her name; (2) date of birth; 

(3) business mailing address; (4) business telephone number; (5) that she is authorized to 

incur charges on the account; and (6) the terms and conditions of service, including the 

monthly price and means of cancellation.  This stands in stark contrast to the situations 

referenced by the State in its Brief. 
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authorization normally takes the form of a recorded telephone conversation 

between the service provider‟s third-party verification company and the end 

user customer in which sale terms are confirmed and during which the 

customer must explicitly consent to having the service billed to the 

customer‟s telephone bill.  (See generally Am. App. p. 148).  For internet 

authorizations, the service provider must obtain the customer‟s first and last 

name, full address, confirmation of legal age and authority to bill account, 

some non-public information such as date of birth and/or last four digits of 

Social Security Number.  (Am. App. 149).  If ILD receives a complaint 

alleging cramming (regardless of merit), it will refund the customer‟s 

money.  (Am. App. p. 138). 

ILD primarily forwards the Wisconsin-related billing records to 

Wisconsin Bell.  Wisconsin Bell also goes to great lengths to reduce and 

eliminate alleged cramming complaints.  (Am. App. pp. 142-154).  For 

instance, Wisconsin Bell complies with FCC truth in billing requirements, 

puts third party charges on a summary page and a separate page of the 

customer‟s telephone bill and clearly identifies the third party merchant and 

a billing aggregator forwarding the charges.  (Am. App. 148, 150).  Further, 

consumers are given toll free numbers for the aggregator and merchant, but 
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also may contact Wisconsin Bell directly.  (Am. App. 150).  If a customer 

contacts Wisconsin Bell, its policy is to resolve any disputes over third 

party charges to the customer‟s satisfaction regardless of merit.  (Am. App. 

p. 151).  For customers who do not want third party charges appearing on 

their phone bill, Wisconsin Bell offers third party bill blocking.  (Am. App. 

151). 

Wisconsin Bell will also take action toward billing aggregators, like 

ILD, if records forwarded by the clearinghouse generate cramming 

complaints.  (Am. App. p. 152).  For instance, Wisconsin Bell currently 

imposes a $150 fee on ILD for every cramming complaint (regardless of 

merit) Wisconsin Bell receives on a bill record forwarded by ILD.  (Id.).  

Wisconsin Bell will suspend or terminate billing for billing clearinghouses 

or merchants they represent if cramming complaints exceed threshold 

levels.  (Id.).  Finally, Wisconsin Bell refuses to allow third party billing for 

products marketed in a potentially deceptive manner or involving certain 

services that have generated higher levels of customer disputes.  (Am. App. 

p. 152). 
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III. THE STATE’S ARGUMENTS REGARDING WIS. STAT. 

§ 100.195 HAVE NO BEARING ON THE ISSUES AT HAND. 

The State devotes three pages of its Brief to arguing that it would be 

unjust to apply the voluntary payment doctrine to Wis. Stat. 100.195.  

(State‟s Brief, pp. 8-10).  Again, this is irrelevant to what is before the 

Court because the Complaint did not assert a claim for violation of that 

statute, probably because Wis. Stat. § 100.195 only applies to consumer 

transactions and MBS is in the accounting business.  Thus, the Circuit 

Court did not even consider whether under Fuchsburger v. Custom 

Accessories, Inc., 2001 WI 81, 244 Wis. 2d 758, 628 N.W.2d 833, the 

voluntary payment doctrine would have barred claims asserted under 

§ 100.195. 

Indeed, the fact that the Accountants are not “consumers” shows the 

fallacy of the State‟s argument that the voluntary payment doctrine should 

not apply because “consumer protection „must be liberally construed . . . .‟”  

(State‟s Brief, p. 10).  That argument was never raised by the Accountants.  

This Court should not decide issues which were never part of this case and 

are therefore not part of any appeal.  Schill v. Wisconsin Rapids School 

Dist., 2010 WI 86, ¶ 45, 327 Wis. 2d 572, 786 N.W.2d 177 (amici should 

not be permitted to raise issues not previously raised by the parties). 
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Likewise, the State argues that the statutes at issue should apply to 

billing agents.  (State‟s Brief, p. 9).  That question was also not presented 

by the Accountants to this Court.  As set forth in ILD‟s original Opposition 

Brief, whether the statute applies to an entity like ILD that simply transmits 

service provider charges to the applicable LEC was the subject of appeals 

and cross-appeals in this case.  The Court of Appeals correctly affirmed 

based upon the voluntary payment doctrine.  If this Court changes course 

on the voluntary payment doctrine, resolution of those issues should be for 

the courts below. 

IV. IN PUTNAM, THIS COURT APPLIED THE VOLUNTARY 

PAYMENT DOCTRINE TO DISMISS STATUTORY 

CLAIMS. 

The State disputes that the voluntary payment doctrine was applied 

to bar a statutory claim in the seminal case of Putnam v. Time Warner 

Cable, 2002 WI 108, 255 Wis. 2d 447, 649 N.W.2d 626.  (State‟s Brief, p. 

11).  While the State is certainly free to argue that the voluntary payment 

doctrine should not apply to statutory claims, it is impossible to argue that 

the voluntary payment doctrine was not applied to preclude a statutory 

claim in Putnam.  The bottom line is that in Putnam this Court:  (1) 

expressly acknowledged that the Plaintiff had asserted a statutory claim; 
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and (2) held that the voluntary payment doctrine precluded all of the claims 

in the case. 

Indeed, the Court of Appeals has twice cited Putnam for the 

proposition that the voluntary payment doctrine applies to statutory claims.  

In Butcher v. Ameritech Corp., 2007 WI App. 5, 298 Wis. 2d 468, 727 

N.W.2d 546, a case involving disputed charges on a telephone bill, the 

Court of Appeals cited Putnam in applying the voluntary payment doctrine 

to bar statutory claims.  Notably, this Court declined plaintiff‟s petition for 

certiorari in Butcher.  Likewise, in affirming the Circuit Court in this case, 

the Court of Appeals cited this Court‟s decision in Putnam. 

V. THE STATE IS ADVOCATING A RADICAL CHANGE IN 

WISCONSIN LAW. 

The State seemingly asserts that common law principles should 

never apply to statutory claims unless the Legislature expressly states that 

they do.  (State‟s Brief, pp. 12-13).  The Court should carefully consider the 

ramifications of the policy the State suggests.  The following are just a few 

examples of problems that would be created by the State‟s position: 

Release.  The concept of release is a common law doctrine.  Under 

the State‟s theory a party could execute a release for all prior misdeeds, but 
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then sue the releasee on the grounds that the release cannot be used to bar 

statutory claims. 

Mitigation of damages.  Under the State‟s theory the common law 

principle of mitigation of damages would never apply to statutory claims.  

Thus, a party fully aware of another party‟s alleged statutory violation 

could sit on its hands for years and simply allow statutory damages and 

penalties to accrue.  This is not, and should not be, the law of Wisconsin. 

Accord and satisfaction.  This is another common law principle 

giving legal effect to settlements.  However, under the State‟s theory, a 

party could conceivably accept money for an alleged violation and then turn 

around and sue the alleged wrongdoer. 

Lack of mental capacity, duress, consent, necessity.  These common 

law defenses frequently apply to statutory claims under penal statutes.  The 

State seemingly would hold that they are inapplicable unless the Legislature 

expressly states they are applicable. 

VI. THE STATE ACKNOWLEDGES THAT VICTIMS OF 

CRAMMING ARE NOT WITHOUT A REMEDY. 

The Accountants argued in their original brief that the voluntary 

payment doctrine would allow alleged crammers to violate Wisconsin law 

with impunity.  We know this is not the case because of the fraud exception 
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to the voluntary payment doctrine.  But, more fundamentally, the State 

acknowledges that “it has brought enforcement actions to curtail cramming. 

. . .”  (State‟s Brief, p. 4).  Thus, remedies still exist under Wisconsin law 

even if the voluntary payment doctrine applies to bar the claims of 

businesses that pay clearly disclosed charges for several months without 

protest. 

Once again going outside of this case‟s record, the State even cites 

an action it filed against ILD based on the fact that one of its service 

provider clients allegedly charged Wisconsin consumers for unauthorized 

services.  (State‟s Brief, p. 4).  Again, this citation to information outside of 

the record should be disregarded.   

Further, a complete record would demonstrate that ILD did not 

admit liability but instead agreed to incorporate certain best practices into a 

Consent Judgment for injunctive relief requested by the State.  To ILD‟s 

knowledge, the State has not asserted that ILD is not complying with the 

terms of the Consent Judgment.  In sum, the case referenced by the State 

has nothing to do with whether the voluntary payment doctrine can 

preclude statutory claims.  However, it does show that the State has an 

arsenal of remedies designed to combat alleged cramming. 
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CONCLUSION 

For the reasons stated herein and in the Response Brief of ILD 

Telecommunications, Inc., d/b/a ILD Teleservices, ILD respectfully 

requests that the Court affirm the decision of the Court of Appeals. 

Dated this 6
th

 day of July, 2011. 

 

By:        

Robert H. Friebert (WI SBN: 1009206) 

Christopher M. Meuler (WI SBN: 1037971) 

FRIEBERT, FINERTY & ST. JOHN, S.C. 

Two Plaza East - Suite 1250 

330 East Kilbourn Avenue 

Milwaukee, Wisconsin  53202 

Telephone: 414-271-0130 

 

Gregory F. Harley, Esq. 

(Pro Hac Vice Order granted in circuit court) 

BURR & FORMAN, LLP 

171 17th Street, N.W., Suite 1100 

Atlanta, GA 30363 

Telephone: 404- 685-4243      

 

Attorneys for ILD Telecommunications, Inc. 
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CERTIFICATION OF FORM AND LENGTH 

I hereby certify that Defendant-Respondent-Cross-Appellant ILD 

Telecommunications, Inc.‟s Brief. conforms to the rules contained in 

§ 809.19(8)(b) and (c)2, Wis. Stats., for a brief produced with a 

proportional serif font.  The length of the brief is 2,775 words. 

Dated at Milwaukee, Wisconsin this 6
th

 day of July, 2011. 

___________________________ 

Christopher M. Meuler 

  WI State Bar No. 1037971 
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CERTIFICATION OF MAILING 

I hereby certify that on this 6
th

 day of July, 2011, pursuant to 

§ 809.19(8), Wis. Stats., the original and twenty-one (21) copies of 

Defendant-Respondent-Cross-Appellant ILD Telecommunications, Inc.‟s 

Response to the State of Wisconsin‟s Amicus Brief were correctly 

addressed and paid for delivery by Federal Express to the Clerk of the 

Wisconsin Supreme Court.  Three (3) copies of the same were also 

deposited in the United States mail correctly addressed and postage prepaid 

for service upon counsel of record by first-class mail.   

Dated at Milwaukee, Wisconsin this 6
th

 day of July, 2011. 

 

_______________________ 

Christopher M. Meuler 

  WI State Bar No. 1037971 
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CERTIFICATE OF COMPLIANCE WITH RULE § 809.19(12) 

I hereby certify I have submitted an electronic copy of this brief, 

which complies with the requirements of § 809.19(12). 

I further certify that this electronic brief is identical in content and 

format to the printed form of the brief filed as of this date. 

A copy of this certificate has been served with the paper copies of 

this brief filed with the court and served on all opposing parties. 

Dated this 6th
 day of July, 2011. 

 

______________________________ 
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