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1

ISSUES PRESENTED

The issues presented are as follows:

Issue 1:     When a referendum question to amend the

Wisconsin Constitution is challenged under the single subject

rule contained in Wisconsin Constitution Article XII, Section 1,

may a court look beyond the legislature’s stated purpose to

determine the purpose of the proposed amendment?

The Circuit Court answered yes.

Issue 2:     Did the submission of the single referendum

question to the voters that led to the amendment to the

Wisconsin Constitution creating Article XIII, Section 13 violate

the single subject rule contained in Article XII, Section 1 of the

Wisconsin Constitution thereby rendering the amendment

unconstitutional and void?

The Circuit Court answered no.
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NECESSITY OF ORAL ARGUMENT 

AND PUBLICATION

Plaintiff-Appellant-Cross-Respondent respectfully

requests oral argument.  This appeal involves a matter of

significant public concern. 

The decision in this case should be published because it

will explain the manner in which the single subject rule

contained in Article XII, Section 1 and the cases which have

interpreted that rule should be applied.  
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STATEMENT OF THE CASE

This case was commenced by Plaintiff-Appellant-Cross-

Respondent William C. McConkey (hereinafter “McConkey”)

by the filing of a petition for injunction and declaratory relief

on July 27, 2007 challenging both the substance of the

amendment creating Article XIII, Section 13 of the Wisconsin

Constitution and the procedure that lead to its adoption.

(R. 1).  Specifically, McConkey requested the court to declare

Article XIII, Section 13 of the Wisconsin Constitution

unconstitutional because it was actually two distinct and

separate amendments submitted to the voters in violation of a

procedural requirement contained in Article XII, Section 1 of

the Wisconsin Constitution:  the requirement that

constitutional amendments “be submitted in such a manner

that the people may vote for or against such amendments

separately.”  He also challenged the amendment

substantively, claiming it violated the due process and equal

protection guarantees enjoyed by the citizens of Wisconsin

and the United States.  



  Originally both J.B. Van Hollen, in his official capacity as1

Attorney General, and James Doyle, in his official capacity as Governor,
were Defendants.  By stipulation of the parties, Governor Doyle was
dismissed as a Defendant on February 21, 2008.  (R. 36 and 37).

4

The Defendant moved to dismiss on August 13, 2007

claiming that McConkey lacked standing to bring the

substantive and procedural challenges.  (R. 3).  On

September 26, 2007 the court granted the motion to dismiss in

part, ruling that McConkey did not have standing to challenge

the substance of the amendment.  However, the court allowed

the parties to further brief the issue of whether McConkey had

standing to bring the procedural challenge, i.e., whether he

had standing to argue that the amendment was presented to

the voters in violation of the single subject rule contained in

Article XII, Section 1 of the Wisconsin Constitution.  (R. 18).

In an oral ruling delivered on November 28, 2007, the

court denied the Defendant’s motion to dismiss the procedural

challenge for lack of standing.  (The formal order was entered

on December 21, 2007.)  (R. 29 and 33).  The Defendant filed an

answer on December 7, 2007.  (R. 30).  1



If the Defendant wishes to pursue its challenge to McConkey’s2

standing, it will raise that in its Initial Brief, due along with its response
to this Brief.  Therefore, the question of standing will be addressed in
future briefs, if necessary, but not in this one.

5

The parties then briefed the merits of McConkey’s

single subject rule challenge.  At a hearing on May 30, 2008,

the court orally ruled against McConkey on his procedural

challenge and thus denied McConkey’s motion for declaratory

judgment.  (R. 56, A-App. 1).  In particular, the circuit court

first found that the purpose of the proposed amendment was

“the preservation and protection of the unique and historical

status of traditional marriage.”  (R. 56, A-App. 7).  It also found

that both propositions placed before the voters furthered that

purpose, and concluded that the method by which the

proposed amendment was put to the voters did not violate the

single subject rule in Article XII Section 1.  Id.  The court

formally dismissed the Complaint by order dated June 9, 2008. 

(R. 52, A-App. 11).  McConkey appealed on the procedural

challenge only and the Defendant cross-appealed on

McConkey’s standing to bring that challenge.  (R. 53 and 54).  2

On April 9, 2009 the Court of Appeals certified the appeal to
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the Wisconsin Supreme Court, which accepted the certification

on May 12, 2009.
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STATEMENT OF FACTS

On November 7, 2006, a referendum was submitted to

Wisconsin voters on this question: 

QUESTION 1: Marriage. Shall section 13 of article XIII of
the constitution be created to provide that only a marriage
between one man and one woman shall be valid or
recognized as a marriage in this state and that a legal
status identical or substantially similar to that of marriage
for unmarried individuals shall not be valid or recognized
in this state?

Article XII, Section 1 of the Wisconsin Constitution sets

forth the procedure that must be followed to amend the

Wisconsin Constitution.  Among other things, in order for an

amendment to be effectively adopted, each house of the

Legislature must agree by majority vote to the proposal.  In

the next legislative session, each house must again agree by

majority vote to the proposal and submit the same proposal to

the people for approval and ratification.  In particular,

Article XII, Section 1 provides:

and if the people shall approve and ratify such
amendment or amendments by a majority of the electors
voting thereon, such amendment or amendments shall
become part of the constitution; provided, that if more
than one amendment be submitted, they shall be
submitted in such manner that the people may vote for or
against such amendments separately.



 “Unmarried individuals” presumably means those individuals3

in non-marital relationships with other unmarried individuals, i.e.,
unmarried couples. 

8

There is no dispute that both houses of the 2003

Legislature agreed by majority vote to a Joint Resolution with

the following title setting forth the purpose of the Resolution:

To create section 13 of article XIII of the constitution;
relating to: providing that only a marriage between one
man and one woman shall be valid or recognized as a
marriage in this state (first consideration).

2003 Assembly Joint Resolution 66, lines 1-3 (A-App. 17), designated by
the Secretary of State as 2003 Enrolled Joint Resolution 29, hereinafter
referred to as “2003 J.R. 29.”  See History of 2003 Assembly Joint
Resolution 66. (A-App. 19)

The Resolution itself contained two sections: the first

section was to create section 13 of article XIII of the

constitution to read “Only a marriage between one man and

one woman shall be valid or recognized as a marriage in this

state.  A legal status identical or substantially similar to that of

marriage for unmarried individuals shall not be valid or

recognized in this state.”   The second section dealt with the3

numbering of the proposed new section.  2003 J.R. 29 

(A-App. 18).
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Likewise, there is no dispute that both houses of the

2005 Legislature agreed by majority vote to a Resolution with

the same first section and the same stated purpose: “To create

section 13 of article XIII of the constitution; relating to:

providing that only a marriage between one man and one

woman shall be valid or recognized as a marriage in this

state.”  2005 Senate Joint Resolution 53, lines 1-3 (A-App. 13),

designated by the Secretary of State as 2005 Enrolled Joint

Resolution 30, hereinafter referred to as “2005 J.R. 30.”  See History

of 2005 Senate Joint Resolution 53 (A-App. 15).  In the 2005 Joint

Resolution, the 2005 Legislature also submitted to the people

of Wisconsin by referendum on the November 2006 ballot the

question posed at the beginning of this section.  2005 J.R. 30

(A-App. 14).

The referendum passed and the proposed amendment

to the Wisconsin Constitution was adopted as Article XIII,

Section 13. 
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ARGUMENT

I. INTRODUCTION.

At its core, this is a voting rights case.  In this Nation, as

well as in this State, the right to vote is “a fundamental

political right . . . preservative of all rights.”  Yick Wo v.

Hopkins, 118 U.S. 356, 370 (1886).  “The right to vote is the

principal means by which the consent of the governed, the

abiding principal of our form of government, is obtained.” 

McNally v. Tollander, 100 Wis. 2d 490, 498, 302 N.W.2d 440

(1981).  “It is a right which has been most jealously guarded

and may not under our Constitution and laws be destroyed or

even unreasonably restricted.”  State ex rel. Barber v. Circuit

Court for Marathon County, 178 Wis. 468, 190 N.W. 563, 565

(1922).  “Other rights, even the most basic, are illusory if the

right to vote is undermined.”  Wesberry v. Sanders, 376 U.S. 1,

17 (1964).  In Wisconsin, “we adhere to the general principle

that the individual has the fundamental, inherent right to have

his or her vote counted . . .”  Sturgis v. Town of Neenah Bd. of

Canvassers, 153 Wis. 2d 193, 199, 450 N.W.2d 481 (Ct. App.

1989).
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 McConkey contends that his Constitutional right to vote

in a fair election was violated when he and other voters were

forced in November 2006 to vote on two separate and distinct

proposed amendments to the Wisconsin Constitution, now

commonly known as “the marriage amendment,” with only a

single answer.  He requests that the Court reverse the decision

of the circuit court and declare that the “marriage

amendment” to the Wisconsin Constitution, Article XIII,

Section 13, is unconstitutional because the process by which

the amendment  was submitted to the voters for approval and

ratification violated the single subject rule of Article XII,

Section 1 of the Wisconsin Constitution.  

Article XII, Section 1 sets forth the process by which the

Constitution may be amended.  In particular, it requires that

an election be held at which voters consider whether to

approve and ratify proposed amendments, and that at the

election, “if more than one amendment be submitted, they shall be

submitted in such manner that the people may vote for or against



  Throughout this brief, references to Article XII, Section 1, unless4

otherwise noted, mean that phrase in Article XII, Section 1.  

12

such amendments separately.”   An election which does not meet4

this single subject rule is, by definition, an unfair election.  

Section II of this Brief addresses the policy and purpose

behind the single subject rule, and why the framers found it

important to prevent logrolling, particularly in direct

democracy activities.  Section III describes the test used by

courts in Wisconsin for more than 100 years to determine

whether Article XII, Section 1 has been violated, and discusses

the three cases that have applied it in the past.  

Because none of those three cases have directly stated

how the courts are to determine the “purpose” yardstick by

which proposed amendments are measured, Section IV offers

a logical method consistent with and drawing on existing

precedent.  Specifically, courts should look to the purpose

stated by the two consecutive Legislatures which have chosen

to put the proposal to the voters.  In this case, both the 2003

and 2005 Legislatures, when they agreed to the proposed

amendment, described its purpose in the title of their
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Resolutions as: “to create section 13 of article XIII of the

constitution relating to: providing that only a marriage between

one man and one woman shall be valid or recognized as a marriage

in this state.”  That is the “purpose” yardstick by which the

question put to the voters should be measured to determine

whether there was in fact more than one purpose in the ballot

question, in violation of the single subject rule.

Finally, Section V of this Brief, will show that the ballot

question presented to the voters in November 2006 actually

contained two separate questions which merited separate

consideration, discussion, and voting.  When the electors were

forced to answer both questions with a single answer, they

were effectively denied the right to vote on half of the

questions presented.  In turn, the appearance of fairness in the

election was undermined, as was the public’s confidence in

the integrity of the election, and Article XII, Section 1 was

violated.  



 When citing “Article XII, Section 1” this brief is referring to the5

last phrase of that section as quoted above.  
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II. THE ANTI-LOGROLLING POLICY BEHIND THE

SINGLE SUBJECT RULE CONTAINED IN ARTICLE

XII, SECTION 1.

Article XII, Section 1 was enacted to ensure that the

people had the opportunity to vote on the precise

amendments that were proposed to be added to the

Constitution.  That basic principle is found in the words of the

provision:   if more than one amendment be submitted, they shall be

submitted in such manner that the people may vote for or against

such amendments separately.  The inclusion of that principle in

our Constitution was deliberate.5

While there is no record of debate on Article XII,

Section 1 in the 1848 constitutional convention, the Court can

readily determine from the structure of our Constitution that

the framers were committed to a republican form of

government and provided for very little direct democracy. 

They made it difficult to amend the Constitution by requiring

both houses in two successive sessions of the Legislature to

pass an identical resolution calling for a referendum on a
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proposed constitutional amendment before it could be

submitted to the voters for approval and ratification.  An

editorial in the Prairie du Chien Patriot published during the

campaign for adoption of the 1848 Constitution commented

about the reasons that the framers sought to ensure that

amendments were carefully considered:

Thus we see that fundamental changes are placed beyond
the reach of sudden ebullition of feeling, prompted by
whatever motive; and the deliberate action of both
legislature and people is required to effect a change so
important.

Milo Quaife, The Attainment of Statehood 114 (1928).

The framers were “broad gauged men of affairs,

intensely practical and hard headed,”  “a distinguished body

of delegates . . [who] were past and future officials of high

rank in Wisconsin--judges, legislators, congressmen and

governors.”  Alice Smith, From Exploration to Statehood 654

(1985).  They were familiar with a mechanism used by some

legislative bodies whereby a controversial provision was

combined with a more popular one in order to enhance the

probability that the combined item would be approved, while

the controversial provision, if considered separately, might



“[T]he generally accepted definition of logrolling includes the6

concept of joining unrelated provisions and creating a union of interests
to secure passage of the legislation.” State ex rel Wisconsin Senate v.
Thompson,  144 Wis. 2d 429, 445, 424 N.W.2d 385 (1988).
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not.  That process and the method by which to halt it had

ancient roots:

This device for compelling the people to choose between
voting for something they did not approve or rejecting
something they did approve became so mischievous in
Rome by the year 98 B.C. that the Lex Caecilia Didia was
enacted, forbidding the proposal of what was known as a
lex satura; that is, a law containing unrelated provisions.  

Robert Luce, Legislative Procedure  548-549 (1922).

Wisconsin framers’ solution to this questionable practice was

consistent with the Romans’ Les Caecilia Didia, and they

included similar provisions in our Constitution: Article IV,

Section 18, as well as the final phrase of Article XII, Section 1. 

Article IV, Section 18 specifically prohibits the legislature from

logrolling  in private or local bills:6

No private or local bill which may be passed by the legislature
shall embrace more than one subject, and that shall be expressed
in the title.

As the Wisconsin Supreme Court observed, the anti-logrolling

provision expressed in Article IV, Section 18: 
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promotes independent legislative consideration of separate,
unrelated, and distinct proposals.  The framers trusted that if a
bill affecting private or local interests had a single subject and a
title which called attention to the subject matter, legislators and
the people affected by the bill would be alerted and could
intelligently participate in considering the bill.

City of Brookfield v. Milwaukee Metropolitan Sewerage Dist., 171

Wis. 2d 400, 425, 491 N.W.2d 484 (1992)(internal citation

omitted).

The single subject rule expressed in Article XII, Section 1

articulates the same anti-logrolling policy and serves the same

purpose for those circumstances where the legislature is

proposing an amendment to the Constitution.  That

constitutionally-mandated policy is crucial to ensuring that

amendments to the Constitution are subject to a clear decision

by the people.  When considering legislation, legislators can

negotiate and compromise to pass a statute, and the governor,

through the veto power, can force further improvement to a

bill.  Voters in a referendum, however, have no opportunity to

engage in compromise or revision.  Consequently, a

referendum that does not rigorously follow the single subject

rule creates a risk that through a logrolled joint resolution, the

legislature will effectively push voters to adopt a more radical
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outcome than (a) the legislative process, tempered by the

threat of a gubernatorial veto, or (b) separate questions

considered separately, might otherwise have produced.  This

is especially dangerous where the issue addressed in the

proposed constitutional amendment is one subject to the

“ebullition of feeling” as the issues of marriage and same-sex

relationships have become.  The wisdom behind Article XII,

Section 1 is its command that the people not be forced to a

single vote on a dual purpose measure. 

In fact, determining whether or how to provide legal

protections for same-sex relationships has provoked “one of

the great social and political controversies of our time.”

Helgeland v. Wisconsin Municipalities, 2008 WI 9, ¶154, 307 Wis.

2d 1, 71, 745 N.W.2d 1(Prosser J. dissenting).  The referendum

submitted to the voters by 2005 J.R. 30, which combined a

reservation of marriage to heterosexual couples with a

prohibition on the legislature ever providing the obligations

and benefits of marriage to unmarried individuals, deprived

Wisconsin’s voters of “the opportunity to slug it out in the
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process leading to an ultimate decision,” id. ¶156, because they

were forced by the structure of the proposal to make an “all or

nothing” decision.  By finding that the presentation of the

“marriage amendment” violates Article XII, Section 1, the

Court will vindicate the right of the voters to debate all

subjects presented in proposed amendments to our organic

law and then have the opportunity to cast their vote on each

and every one of them.

III. THE TWO-PART TEST BY WHICH COURTS MUST

ANALYZE PROPOSED AMENDMENTS.

Judicial review of a ballot question to amend the

Wisconsin Constitution has always required the same two-

part test.  Not only must the various propositions contained in

a ballot question be (1) aimed at a single purpose, they must

also be (2) interrelated and interdependent, such that if they

had been submitted as separate questions, the defeat of one

question would destroy the overall purpose of the multi-

proposition proposal.  State ex rel. Hudd v. Timme, 54 Wis. 318,

11 N.W. 785, 791 (1882); Milwaukee Alliance Against Racist &



Hudd formulates the test in terms of what qualities a ballot7

question must have to fail: it must contain two or more propositions
which 1) “relate to more than one subject,” and, 2) “have at least two
distinct and separate purposes not dependent upon or connected with
each other.”  Milwaukee Alliance, citing Hudd, states the test in terms of
what qualities the ballot question must have to pass muster:  a ballot
question with more than one proposition may be submitted as a single
amendment if: 1) the various propositions “relate to the same subject
matter,” and 2) the propositions “are designed to accomplish one general
purpose.” While these two decisions, written 100 years apart, do not use
identical language to state the test, they state mirror images of the same
test.
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Political Repression v. Elections Bd. of Wis., 106 Wis. 2d 593, 604-

05, 317 N.W.2d 420 (1982).7

Only three decisions in Wisconsin’s history have

applied Article XII, Section 1.  Hudd was the first.  The Hudd

court considered a ballot question that contained as many as

four propositions arising from the change from annual to

biennial legislative sessions.  In applying the two-part test, the

court found that the propositions were properly put to the

voters in one question.  Answering the first prong of the test,

that all propositions be aimed at a single purpose, the court

observed:

It is clear that the whole scope and purpose of the matter
submitted to the electors for their ratification was the
change from annual to biennial sessions of the legislature.

Hudd, 11 N.W. at 791.
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Addressing the second prong, that the propositions

need be interrelated and interdependent, the court stated:

To make that change it was necessary, in order to prevent
the election of members of assembly, half of whom would
never have any duties to perform, that a change should be
made in their tenure of office as well as in the times of
their election, and the same may be said as to the change
of the tenure of office of the senators.

Id. 

Commenting on the importance of the interrelatedness of the

various propositions under the second prong, the Hudd court

also noted that:

the proposition to change from annual to biennial sessions
is so intimately connected with the proposition to change
the tenure of office of members of the assembly from one
year to two years, that the propriety of the two changes
taking place, or that neither should take place, is so
apparent that to provide otherwise would be absurd.

Id. at 790.

In the Milwaukee Alliance case, the Supreme Court again

found that the single-amendment procedural requirement in

Article XII, Section 1 had been met.  There, addressing the

single purpose prong, the court found that the proposed

amendment involved a single general purpose:  to “change the

constitutional provision from the limited concept of bail to the
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concept of ‘conditional release.’” Milwaukee Alliance, 106 Wis.

2d at 607.  It also found, under the second prong, that the two

propositions identified by the plaintiff contained in the ballot

question–the issue of conditional release and the issue of non-

monetary bail–were interrelated, such that the failure of one of

those propositions, if submitted as separate questions, would

have defeated the overall general purpose of the multi-faceted

proposal to “change the historical concept of bail . . . to a

comprehensive plan for conditional release. . .”  Id.  

The various facets of that ballot question were integral

parts of the overall scheme to fundamentally alter the state’s

management and control of those charged with crimes but not

yet found guilty of those crimes.  Such a change required a

constitutional amendment, because prior to the amendment,

the constitution required that bail be available for all persons

criminally charged (except capital offenses).  Id. at 600.

The final Wisconsin case that has addressed the single

subject rule of Article XII, Section 1 is State ex rel. Thomson v.

Zimmerman, 264 Wis. 644, 60 N.W.2d 416 (1953).  There, the
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Supreme Court found a ballot question to have violated the

second prong of the single subject rule: the interdependent

and interrelatedness prong.  That question stated:

Shall sections 3, 4 and 5 of article IV of the constitution be
amended so that the legislature shall apportion, along
town, village or ward lines, the senate districts on the basis
of area and population and the assembly districts
according to population?

Id. at 651.

The Thomson court first accepted for the sake of

discussion that the single general purpose of the ballot

question was to direct “the legislature to take area as well as

population into account in apportioning the senate districts.” 

Id. at 656 (emphasis added).  It then analyzed one of the

propositions contained in the ballot question under the second

prong to determine whether it was sufficiently related to that

claimed overall purpose.  

The court observed that a portion of the amendment

proposed changing the method of assigning assembly district

boundaries, and that the change would be a “drastic,

revolutionary alteration of the existing constitutional

requirements on the subject.”  Id.  Comparing that facet of the
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ballot question to the overall general purpose for the question,

that is, to direct the legislature to consider area as well as

population in drawing senate districts, the court found that

“the designation of the boundaries of assembly districts[ ] has

no bearing on the main purpose of the proposed amendment,

as that is stated by the attorney general[.]” Id.  The court also

found that the proposition relating to assembly boundaries

did not “tend to effect or carry out that purpose.”  Id.  

Having found a violation of the second prong of the

Hudd test, the court circled back to the first prong of the test,

the question of whether there truly was a single general

purpose to the ballot question.  The court found there were

actually at least two purposes, observing that the proposition

regarding assembly districts, “must have some different object

or purpose” from the single general purpose regarding senate

districts advanced by the attorney general.  The court found

that the ballot question failed to satisfy the Hudd test entitling

several changes to be submitted as a single amendment,

concluding “a separate submission was required of the
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amendment changing the boundary lines of assembly

districts.”  Id.

IV. THE PURPOSE OF A PROPOSED AMENDMENT TO

THE WISCONSIN CONSTITUTION IS

DETERMINED BY REVIEWING THE TITLES

PROVIDED BY TWO CONSECUTIVE

LEGISLATURES TO THEIR JOINT RESOLUTIONS.

A. Existing Case Law Under Article XII, Section 1

Does Not Direct Courts How To Identify A

Proposed Amendment’s Purpose.

As the Court of Appeals aptly noted in its Certification

to this Court, the shortcoming of the three prior decisions

applying the single subject rule test under Article XII,

Section 1 is that none of them explicitly state how the courts

are to determine the purpose by which proposed amendments

are measured:  “each of those cases simply asserted an

intended purpose without discussion how the court would

determine purpose.”  (Certification by Wisconsin Court of

Appeals, p. 6) 

It is unnecessary for the Court to newly-craft a

methodology for determining purpose in an Article XII,

Section 1 case.  The purpose of a proposed constitutional

amendment can be determined from the description of the
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amendment in the title of the Joint Resolutions that approve it: 

both the first consideration Joint Resolution, as well as the

second consideration Joint Resolution, which also submits the

proposal to the voters.  That method is consistent with and

draws upon existing precedent, as will be shown below.

B. Current Practice For Titling Joint Resolutions.

All joint resolutions are drafted in the same form and

each contains a description of its purpose in its title.  Joint

resolutions fall into three categories: (1) organizing the

Legislative calendar, see, e.g., 2005 Senate Joint Resolution 1 (A-

App. 21); (2) expressions by the Legislature of events it wants

to note, such as birthdays of prominent individuals, deaths of

soldiers and special days or weeks, see, e.g., 2005 Senate Joint

Resolution 12 (A-App. 44); and (3) proposing constitutional

amendments, see, e.g., 2005 Senate Joint Resolutions 2, 9, 10, 19,

21, 25, 33, 35, 53, 54, 61, 63 (all beginning at A-App. 30).  

The titles of all twelve Senate Joint Resolutions

proposing constitutional amendments during the 2005

legislative session follow the same format: they contain a
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description of the section of the Constitution to be created or

amended, followed by the phrase “relating to,” which is then

followed by a statement of the purpose of the proposed

amendment.  For example, the title to 2005 Senate Joint

Resolution 10 (A-App. 40) is:

To amend so as in effect to repeal section 10 (2) of article
XIII; to renumber section 10 (1) of article XIII; and to
amend section 1 of article V, section 2 of article V, section 3
of article V, section 7 of article V, section 8 of article V and
section 1 of article VII of the constitution; relating to:
abolishing the office of lieutenant governor (first
consideration).

The purpose of that proposed amendment is to abolish the

office of lieutenant governor.

The titles to 2003 J.R. 29 and 2005 J.R. 30, the first and

second considerations by the Legislature approving the

proposed “marriage amendment,” followed the exact same

pattern.  They described the section to be created and

explained the purpose for doing so:

To create section 13 of article XIII of the constitution;
relating to: providing that only a marriage between one
man and one woman shall be valid or recognized as a
marriage in this state.

(A-App. 13 and 17).
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The purpose of the proposed “marriage amendment” was to

provide that only a marriage between one man and one

woman shall be valid or recognized as a marriage in this state.

C. Purpose Is Identified From The Title Of A Bill

In Single Subject Rule Challenges Under

Article IV, Section 18.

Utilizing the “purpose” yardstick stated by the

Legislature in the title of its joint resolution is consistent with

how courts find a bill’s purpose in single subject rule

challenges under Article IV, Section 18.  Just as with

Article XII, Section 1, under Article IV, Section 18, “a bill has a

single subject if all of its provisions are related to the same

general purpose and are necessarily or properly incident to

that purpose.”  City of Brookfield v. Milwaukee Metropolitan

Sewerage District, 171 Wis. 2d 400, 427, 491 N.W.2d 484 (1992);

compare to the test under Article XII, Section 1, discussed in

Section III, supra.  That is, the single subject test is the same

under both of these constitutional provisions.  The Wisconsin

Supreme Court explained the policy behind Article IV, Section

18 this way:
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In adopting art. IV, sec. 18, the framers had two purposes:
1) to guard against combining distinct and unconnected
matters in a single bill, thereby uniting various interests in
support of the whole bill when they would not unite in
favor of the individual matters if considered separately,
and 2) to prevent legislators and the public from being
misled by the title of a private or local bill.  The
constitutional amendment promotes independent
legislative consideration of separate, unrelated, and
distinct proposals.  Durkee v. City of Janesville, 26 Wis. 697,
701 (1870); Milwaukee County v. Isenring, 109 Wis. 9, 23, 85
N.W. 131 (1901).  The framers trusted that if a bill affecting
private or local interests had a single subject and a title
which called attention to the subject matter, legislators and
the people affected by the bill would be alerted and could
intelligently participate in considering the bill.

Id. (footnote omitted.)

Article IV, Section 18 requires that local and private bills

embrace only a single subject and that the subject be expressed

in the title.  The legislature is used to following the mandate to

express a single subject in the title of local and private bills.  It

is likewise capable, if a proposed constitutional amendment

embraces only a single subject, of stating that subject in the

title to the Joint Resolutions approving and proposing the

amendment to the voters.   



The methodology for determining plain meaning was fully8

elucidated in State ex rel. Kalal v. Circuit Court, 2004 WI 58, 271 Wis. 2d
633, 681 N.W.2d 110. 

Most certainly, the Court should not apply the test used to9

substantively construe a constitutional provision when a statute or other

30

D. Relying On The Legislature’s Plain Language In

The Title Of Its Joint Resolutions Is Also

Consistent With Rules Of Statutory

Interpretation.

While the rules of statutory interpretation do not apply

to joint resolutions because they are not statutes, the principles

of statutory interpretation provide guidance as to why the

Court should not deviate from focusing on the language

describing the purpose of a proposed amendment found in a

joint resolution’s title when determining its purpose. 

Statutory interpretation in Wisconsin requires a court to focus

first on the plain meaning of the statute.   From the plain8

meaning of the words in the titles of 2003 J.R. 29 and 2005 J.R.

30, the Court can determine the purpose of the proposed

amendment: “to create section 13 of article XIII of the

constitution; relating to:  providing that only a marriage between

one man and one woman shall be valid or recognized as a marriage

in this state.”9



official act has been challenged as violating that constitutional provision. 
See Dairyland Greyhound Park v. Doyle, 2006 WI 107 ¶19, 295 Wis 2d 1, 28,
719 N.W.2d 408.  This paradigm has never been applied to a single
subject rule challenge, and the Court must guard against ruling on
matters not before it.
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Constitutional amendments are not hurried items

slipped into a bill by amendment in the dead of night. They

begin as legislative proposals that are considered by each

house in two consecutive legislative sessions.  Each member of

the Assembly and the Senate of at least two Legislatures sees

the stated purpose for the proposed amendment before voting

on it.  If there truly is a single purpose to a proposed

amendment, the legislature will have enunciated it. 

Conversely, if there is more than a single purpose, the

legislature’s statement of only one will make the absence of a

single purpose apparent, as it is in this case. 

Were the Court to base its determination of a proposed

amendment’s purpose on something other than the one found

in the Enrolled Joint Resolutions, for instance, by determining

purpose from statements made by those participating in the

public debate surrounding the amendment, it would be
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deviating from the determination of purpose already made by

the Legislature and legislating from the bench.  That is what

the circuit court did, when it found that the purpose of the

amendment was “the preservation and protection of the

unique and historical status of traditional marriage.” (R. 1, 

A-App. 7), 2003 J.R. 29 and 2005 J.R. 30 say nothing about

preservation, protection, uniqueness, traditional marriage or

historical status.

Would the Court look beyond the plain meaning of

words of 2005 Senate Joint Resolution 33, which proposed an

amendment to the Constitution “relating to: prohibiting

partial vetoes from creating new sentences” to determine, for

example, that its purpose was “to restore the balance of power

between the legislature and the Governor?” Of course it

would not, because the purpose can readily be determined 

from the meaning of the words that the Legislature chose to

use in its description. 

Likewise, the purpose of the proposed “marriage

amendment” is derived from the meaning of the words that
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the Legislature chose to use in its description:  to provide “that

only a marriage between one man and one woman shall be

valid or recognized as a marriage in this state.”  2003 J.R. 29;

2005 J.R. 30 (A-App. 13 and 17).  

The next question for the Court is whether both

portions of the referendum put to the voters are sufficiently

related to that expressed purpose, as required by Article XII,

Section 1 of our Constitution.  

V. THE FORM IN WHICH ARTICLE XIII, SECTION 13

WAS SUBMITTED TO THE VOTERS VIOLATED

ARTICLE XII, SECTION 1 OF THE WISCONSIN

CONSTITUTION.

A. Article XIII, Section 13 Contains Two Distinct

Propositions.

The “marriage amendment” contains two distinct

propositions:

1. “Only a marriage between one man and one woman shall
be valid or recognized as a marriage in this state.” and,

2. “A legal status identical or substantially similar to that of
marriage for unmarried individuals shall not be valid or
recognized in this state.”

The first portion of the ballot question, “to provide that only a

marriage between one man and one woman shall be valid or

recognized as a marriage in this state,” plainly related to the
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2003 and 2005 Legislatures’ stated purpose of “providing that

only a marriage between one man and one woman shall be

valid or recognized in the state.”  Indeed, the virtual identity

of the language between the purpose and the first proposition

shows that the purpose was fully met with the first

proposition.  It begs the question: what room existed for any

further provision?  The second provision, to provide “that a

legal status identical or substantially similar to that of

marriage for unmarried individuals shall not be valid or

recognized in this state,” was not referred to or referenced at

all in the Legislature’s stated purpose, and had an additional

and distinctly separate purpose.  That separate purpose was to

deny the legislature the power to provide unmarried

individuals access to all of the rights and responsibilities of

civil marriage. 

Asking voters to limit the legislature’s power to decide

how the law should treat non-marital relationships in the

context of a proposal with a stated overall objective of

identifying whose marriages will be recognized as valid
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creates precisely the dilemma that the single-amendment

requirement in Article XII, Section 1, was designed to prevent. 

Under the first proposition contained in the ballot question, a

voter need only consider whether marriages involving same-

sex couples should be denied validity and recognition by the

state of Wisconsin.  That can be answered “yes” or “no.”

However, to answer the second proposition, whether

the legislature should be foreclosed from providing unmarried

individuals all of the legal protections, rights, and

responsibilities of civil marriage, the voter was required to

consider the numerous constituencies who could be affected

by the proposal and the large number of rights and

responsibilities that could be foreclosed by the second

proposition.  It is possible to decide that same-sex couples

should not be allowed marriage, and at the same time decide

that at least some unmarried couples should have access to all

of the legal protections, rights and responsibilities associated

with marriage.  
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For instance, a voter might view marriage as a primarily

religious institution and based on their faith’s teachings

regarding homosexuality feel that same-sex couples should

not be allowed to marry, but at the same time might recognize

that the legal incidents to the civil contract of marriage would

benefit the community as a whole if they were available to

same-sex couples.  Such a voter should have been allowed to

vote “yes” on the first proposition and “no” on the second. 

Similarly, another voter might find it appropriate to deny

same-sex couples access to the legal status of marriage, yet

wish to leave the door open for the legislature to protect

heterosexual elderly couples who, if they were to marry,

would lose substantial income based on the Social Security

record or pension of a deceased wage-earning spouse.  This

voter, too, should have been allowed to vote “yes” on the first

proposition but “no” on the second.  The referendum allowed

only two classes of voters: “yes, yes” voters and “no, no”

voters.  It foreclosed anyone who wanted to vote “yes, no” (or

“no, yes”) from so voting, thus skewing the results.  
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Article XII, Section 1 protects the rights of Wisconsin

voters to hold all of these views and reflect all of these

judgments in their votes.  Under our Constitution, voters

cannot legitimately and constitutionally be presented with a

ballot question that compels them to sacrifice 50% of their true

convictions, simply in order to preserve and express another

conviction.  

The inclusion of the second provision by the Legislature

in an amendment the purpose of which was to provide that

“only a marriage between one man and one shall be valid or

recognized in this state” is directly analogous to the inclusion

of the provision regarding assembly apportionment in the

amendment found unconstitutional in State ex rel. Thomson v.

Zimmerman, 264 Wis. 644, 60 N.W.2d 416 (1953).  As discussed

in Section III, supra, in that case, the proposed amendment

included a provision directing the legislature to apportion

assembly districts according to population without regard to

county boundaries, while the purpose of the amendment was

to direct “the legislature to take area as well as population into



38

account in apportioning the senate districts.”  Id. at 656.  Most

certainly, apportionment of assembly and senate districts can

be said to be related; the senate and assembly together make

up the Legislature, and the district boundaries of each are

related to those of the other.  However, the Thomson court

perceived the provision relating to assembly apportionment

insufficiently related to the stated purpose regarding senate

apportionment, especially where the change in assembly

boundaries was a “drastic, revolutionary alteration of the

existing constitutional requirements on the subject.”  

Here the Legislature, in the face of  “one of the great

social and political controversies of our times” attached the

second provision, not to state whose marriages are recognized

as valid in Wisconsin, as was the stated purpose, but to restrict

future legislatures from ever confronting the crux of the

controversy:  what comprehensive legal protections will be

given to relationships that exist outside of marriage?  That is a

purpose separate and apart from the Legislature’s stated

purpose.
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B. To Find That The Joint Resolution Proposed An

Amendment With Two Separate Purposes Does

Not Require A Substantive Interpretation Of

The Meaning Of The Amendment.  

Recognizing that the joint resolution submitted two

separate amendments to the people in one question involves

only the narrow issue of whether the form of the proposed

constitutional amendment put to the voters violates the single

subject rule of Article XII, Section 1.  This dispute does not call

upon the Court to determine the exact meaning and reach of

the second sentence, a question best left to be answered if and

when the legislature creates a new legal status for unmarried

individuals that someone contends is identical or substantially

similar to that of marriage.  

Such a determination is also unnecessary.  Even if the

second proposition is viewed narrowly as prohibiting

“marriage by another name,” that is a separate and distinct

proposition from reserving the legal status of marriage to

opposite-sex couples.  As the California Supreme Court

recognized in its decision upholding the recent amendment to

the California Constitution limiting marriage to opposite-sex
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couples (i.e., Proposition 8, codified as California Constitution

Article I, Section 7.5), the official designation of “marriage” is,

in and of itself, a significant right, separate and apart from the

core set of basic substantive legal rights and attributes

traditionally associated with marriage.  Strauss v. Horton, 207

P.3d 48, 74-77 (Cal. 2009):

Accordingly, although the wording of the new
constitutional provision reasonably is understood as
limiting the use of the designation of “marriage” under
California law to opposite sex couples . . . the language of
article I, section 7.5, on its face, does not purport to alter or
affect the more general holding in the Marriage Cases that
same sex couples, as well as opposite-sex couples, enjoy
the constitutional right, under the privacy and due process
clauses of the California Constitution, to establish an
officially recognized family relationship.

Strauss, 207 P.3d at 75 (emphasis in the original).

C. The Thomson Case Should Be Used To Analyze

This Ballet Question To Determine That It

Violated The Second Prong Of The Hudd Test.

The Thomson case provides an excellent model by which

the Court may analyze the ballot question here.  See State ex

rel.  Thomson v. Zimmerman, 264 Wis. 644, 60 N.W.2d 416 (1953)

and discussion in Section III at pp. 22 - 25, supra.  The two

propositions in the “marriage amendment” ballot question

should first be measured against the single general purpose
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stated in 2003 J.R. 29 and 2005 J.R.30: “to create Article XIII,

Section 13 of the Constitution relating to: providing that only

a marriage between one man and one woman shall be valid or

recognized as a marriage in this state.”  If the defeat of one of

the two propositions found in the proposed amendment

would not destroy that asserted overall purpose, see Thomson,

264 Wis. at 651, the Court should then consider whether the

ballot question has in fact more than one purpose.  See, id.  As

explained below, applying that methodology, the referendum

question submitted to the voters on November 7, 2006 does

not pass the single-amendment procedural requirement of our

Constitution.

Assuming that the purpose stated in the joint resolution

is a “single purpose,” the question under the second prong of

the Hudd test, which the Thomson court applied, becomes:

whether, if the two propositions in a referendum had been

submitted to the voters separately, and one failed but the

other passed, would the overall general purpose have been
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defeated.  The answer to that question with regard to the

second proposition in the referendum is a resounding “no.”

Clearly, the first proposition of the ballot question,

“only a marriage between one man and one woman shall be

valid or recognized as a marriage in this state,” that is, stating

whose marriages are valid and recognized by this state, is directly

tied to the asserted general purpose.  The stated purpose of

the proposed amendment is fully met with the first sentence of

the proposed amendment.

As to the relationship between the stated purpose and

the second proposition, “a legal status identical or

substantially similar to that of marriage for unmarried

individuals shall not be valid or recognized in this state,” there

is nothing inherent in a statement of whose marriages will be

recognized as valid by the state that requires the

determination of whether and to what extent the legislature

should be foreclosed from crafting a legal status identical or

substantially similar to marriage for unmarried individuals. 

However, no one could reasonably deny that forcing such a
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determination upon the voters is the intent of the second

proposition.  Likewise, deciding whether to limit the

legislature’s power to create a scheme through which

“unmarried individuals” in Wisconsin may gain most or all of

the legal protections provided to married couples in this state

does not require a determination of whose marriages are

considered valid by the state in the first place. 

The latter is the purpose set forth in the titles to 2003

J.R. 29 and 2005 J.R. 30, putting the proposed constitutional

amendment to the voters.  That stated purpose is

constitutionally insufficient because, drawing from Article IV,

Section 18 jurisprudence, “a reading of the [proposed

amendment] with the full scope of its title in mind discloses a

provision clearly outside the title.”  City of Brookfield v.

Milwaukee Metropolitan Sewerage District, 171 Wis. 2d 400, 430,

491 N.W.2d 484 (1992).  

D. The Ballot Question Addressed Two General

Purposes, Not One.

To complete the analysis required by Hudd, the Court

must finally consider whether there are actually at least two
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purposes behind the ballot question.  As shown above, while

the first proposition of the ballot question is interconnected

with the stated purpose of the ballot question, the second

proposition is not so related.  This Court should find, as the

Thomson court did, that the second proposition, being

insufficiently related to the purpose advanced by the

legislature, must have some different object or purpose, and

therefore there was more than one purpose to the proposed

amendment.  Thus, the proposed amendment as submitted to

the voters violated Article XII, Section 1.

The circuit court concluded that the two propositions

were “two sides of the same coin.”  (R. 56, A-App. 7)  That is

incorrect.  Had the second portion of the ballot question

merely proposed that “marriage between any other

individuals shall not be allowed, recognized or valid in this

state,” the circuit court’s observation would be true.  But the

second proposition was not so limited.  It was not the obverse

of the first.   
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Rather, the first proposition stated whose marriages

would be recognized as valid by the state, and the second

proposition limited the legislature’s power to provide to

unmarried people a status that is “identical or substantially

similar” to marriage.  That is a far different purpose than the

first.  

The Legislature erred by trying to accomplish two

separate and distinct things through one ballot question.  By

having those two distinct purposes, the ballot question

violated the single general purpose prong of the single-

amendment requirement set out in Article XII, Section 1 of the

Wisconsin Constitution.  Having done so, Article XIII,

Section 13 is unconstitutional.  

VI. CONCLUSION.

In Loving v. Virginia, 388 U.S. 1 (1967),  the United States

Supreme Court said that “[t]he freedom to marry has long

been recognized as one of the vital personal rights essential to

the orderly pursuit of happiness by free men.  Marriage is one

of the ‘basic civil rights of man’ fundamental to our very
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existence and survival.”  388 U.S. at 12.  (Internal citation

omitted.)  As such, the determination of who should be

allowed access to marriage is a topic that citizens should be

permitted to carefully examine.  As a separate and distinct

consideration, citizens should be allowed to consider whether

it is appropriate to tie the hands of the Legislature from

creating for any couples, including same-sex couples and

elderly heterosexual couples, a legal status “identical or

substantially similar” to “one of the basic civil rights of man.”  

The voters were denied the opportunity to consider those two

separate and distinct questions separately.  

The framers of our Constitution adopted Article XII,

Section 1 to ensure that the citizens of this state would not be

manipulated into adopting an amendment to the Constitution

that coupled an emotionally laden and more popular

provision with one that did not necessarily have the same

appeal.  Applying the wisdom of the framers of our

Constitution, the judgment of the circuit court should be

reversed and this Court should declare that Article XIII,
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Section 13 of the Wisconsin Constitution is unconstitutional

and void because the form by which it was submitted to the

voters for consideration violated Article XII, Section 1 of the

Wisconsin Constitution.
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 STATEMENT OF THE ISSUE 

 The issue presented by the Attorney 

General’s cross-appeal is whether McConkey has 

standing to litigate the compliance of the marriage 

amendment with the separate amendment rule.  

Denying in part the Attorney General’s motion to 

dismiss for lack of standing, the circuit court held 

that McConkey had standing to pursue his claim 
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under the separate amendment rule, and the 

Attorney General cross-appeals from that decision. 

ARGUMENT 

I. STANDARD OF REVIEW. 

 Whether a party has standing to seek 

declaratory relief is a question of law this Court 

reviews de novo.  Town of Eagle v. Christensen, 

191 Wis. 2d 301, 315, 529 N.W.2d 245 

(Ct. App. 1995).    

II. HAVING STIPULATED THAT 

HE VOTED “NO” ON THE 

BALLOT QUESTION AND 

WOULD HAVE VOTED “NO” 

TO BOTH PROPOSITIONS 

WERE THEY PRESENTED 

SEPARATELY, MCCONKEY 

LACKS STANDING TO SUE. 

A. Standing to Sue in 

Wisconsin. 

 As a general rule, a party asserting a 

constitutional claim must have personally suffered 

a real and direct, actual or threatened injury 

resulting from the legislation under attack.  Fox v. 

DHSS, 112 Wis. 2d 514, 524-25, 334 N.W.2d 532 

(1983); State ex rel. 1st Nat. Bank v. M&I Peoples 

Bank, 95 Wis. 2d 303, 309, 290 N.W.2d 321 (1980); 

Mast v. Olsen, 89 Wis. 2d 12, 16, 278 N.W.2d 205 

(1979).  This is no less true for declaratory 

judgment actions, such as McConkey’s, than it is 

for other types of actions.  Lake Country Racquet 

& Athletic Club, Inc. v. Village of Hartland, 

2002 WI App 301, ¶ 15, 259 Wis. 2d 107, 

655 N.W.2d 189 (citing Village of Slinger v. City of 
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Hartford, 2002 WI App 187, ¶ 9, 256 Wis. 2d 859, 

650 N.W.2d 81) (“In order to have standing to 

bring an action for declaratory judgment, a party 

must have a personal stake in the outcome and 

must be directly affected by the issues in 

controversy.”).   

 

 As formulated by the Wisconsin courts, a 

plaintiff must demonstrate that “[he] was injured in 

fact, [and that] the interest allegedly injured is 

arguably within the zone of interests to be protected 

or regulated by the statute or constitutional 

guarantee in question.”  Mogilka v. Jeka, 

131 Wis. 2d 459, 467, 389 N.W.2d 359 

(Ct. App. 1986).  This standard is “conceptually 

similar” to the federal rule.  Moedern v. McGinnis, 

70 Wis. 2d 1056, 1067, 236 N.W.2d 240 (1975). 

 

 “Abstract injury is not enough.  The plaintiff 

must show that he ‘has sustained or is 

immediately in danger of sustaining some direct 

injury’ as the result of the challenged official 

conduct and the injury or threat of injury must be 

both ‘real and immediate,’ not ‘conjectural’ or 

‘hypothetical.’”  Fox, 112 Wis. 2d at 525. (quoting 

Los Angeles v. Lyons, 461 U.S. 95, 101-02 (1983)).    

 Standing also requires that the injury be to 

a legally protectable interest.  See City of Madison 

v. Town of Fitchburg, 112 Wis. 2d 224, 228, 

332 N.W.2d 782 (1983).  A legally protectable 

interest is one arguably within the zone of 

interests that the law under which the claim is 

brought seeks to protect.  See Chenequa Land 

Conservancy, v. Village of Hartland, 

2004 WI App 144, ¶ 16, 275 Wis. 2d 533, 

685 N.W.2d 573. 



 

 

 

- 4 - 

 The purpose of the Court’s inquiry into 

standing “is to assure that the party seeking relief 

has alleged such a personal stake in the outcome 

of the controversy as to give rise to that 

adverseness necessary to sharpen the presentation 

of issues for illumination of constitutional 

questions.”  Moedern, 70 Wis. 2d at 1064 (citing 

Flast v. Cohen, 392 U.S. 83 (1968).  Enforcing the 

standing requirement ensures that a concrete case 

informs the court of the consequences of its 

decision, and that people who are directly 

concerned and are truly adverse will genuinely 

present opposing viewpoints to the court.  Carla S. 

v. Frank B., 2001 WI App 97, ¶ 5, 242 Wis. 2d 605, 

626 N.W.2d 330.   

 It is a foundational assumption of our 

judicial system that true adversity of the parties 

improves the soundness of judicial outcomes.  This 

Court adheres to the standing requirement, not 

because it is jurisdictional, but because as a 

matter of sound judicial policy “a court should not 

adjudicate constitutional rights unnecessarily and 

because a court should determine legal rights only 

when the most effective advocate of the rights, 

namely the party with a personal stake, is before 

it.”  Mast, 89 Wis. 2d at 16.  As the following 

argument will show, McConkey is not such a 

party.   

  

 The standing requirement also furthers the 

separation-of-powers principle that underlies our 

constitutional system, and “‘keeps courts within 

certain traditional bounds vis-a- ́vis the other 

branches, concrete adverseness or not.’”  Hein v. 

Freedom from Religion Foundation, Inc., 

551 U.S. 587, 611 (2007) (quoting Lewis v. Casey, 

518 U.S. 343, 353 n.3 (1996)); see also Steel Co. v. 
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Citizens for a Better Environment, 523 U.S. 83, 

125 n.20 (1998) (Stevens, J., concurring) (“our 

standing doctrine is rooted in separation-of 

powers-concerns.”)  Relaxing the standing 

requirement therefore is ‘“directly related to the 

expansion of judicial power.’”  Hein, 551 U.S. at 

611 (quoting U.S. v. Richardson, 418 U.S. 166, 188 

(1974) (Powell, J., concurring)).1  This is 

particularly important in a case involving 

Wisconsin’s separate-amendment rule, where our 

state’s constitution gives the Legislature 

discretion to craft the language of proposed 

amendments.  (See Respondent’s Brief at 10-20).  

Adopting the circuit court’s standing analysis in 

this case would erode that discretion by 

authorizing a court challenge to every single 

proposed and adopted constitutional amendment, 

even when the plaintiff’s real grievance is not with 

the language of the amendment but with the 

outcome of the referendum.   

                                         
 1The Supreme Court’s jurisprudence on the issue of 

standing is relevant here, because the Wisconsin 

requirement is “conceptually similar” to the federal rule.  

Modern, 70 Wis. 2d at 1067.   
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B. Standing To Challenge 

Constitutional 

Amendments on Separate 

Amendment Grounds. 

1. Requiring a Plaintiff 

Who Would Have 

Voted Differently On 

The Multiple 

Propositions Helps 

Further The 

Purpose of the 

Separate 

Amendment Rule. 

 As discussed in both the Attorney General’s 

Respondent’s Brief, and in McConkey’s Appellant’s 

Brief, the separate amendment rule furthers the 

goals of preventing logrolling and riding, and 

encouraging transparency at the polls.  

(Appellant’s Brief at 16-18; Respondent’s Brief 

at 13-14).  To further these goals, the Court should 

require a plaintiff who raises a challenge under 

article XII, section 1 of the Wisconsin Constitution 

to allege that he or she would have voted 

differently on the multiple propositions in an 

amendment.  If a plaintiff cannot make such an 

allegation, then he or she is outside the zone of 

interests protected by the constitutional rule.   

 The separate amendment rule is designed to 

ensure that two amendments, each lacking 

majority support, are not passed by combining 

them into one amendment.  Similarly, it prevents 

an unpopular measure from passing by being 

hitched to a popular one.  When propositions are 

combined into one amendment that do not “relate 

to the same subject matter and are [not] designed 

to accomplish one general purpose,” Milwaukee 
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Alliance Against Racist and Political Repression v. 

Elections Bd., 106 Wis. 2d 593, 604-05, 

317 N.W.2d 420 (1982) (citing State ex rel. Hudd v. 

Timme, 54 Wis. 318, 336, 11 N.W. 785 (1882)),  at 

least some voters are faced with an undesirable 

choice:  either they vote “yes” for the amendment, 

and thereby accept one proposition that they 

oppose, or they vote “no” on the amendment and 

contribute to the potential loss of the proposition 

they support.  Violation of the separate 

amendment rule requires some voters to decide 

whether their opposition to the part they disfavor 

is greater than their support for the part they 

favor.  When forced to make such a choice, the 

results of the referendum may not accurately 

reflect the true preferences of the electorate.   

 Therefore, a plaintiff who raises a separate 

amendment challenge must allege that his or her 

true preferences were impeded by the combination 

of multiple propositions in a single amendment.  If 

a plaintiff concedes, as McConkey here conceded, 

that he or she would have voted “no” to both 

propositions had they been separated, that shows 

the plaintiff’s preferences were unimpaired by the 

manner in which the ballot was presented.  It 

shows that the plaintiff is not within the zone of 

interests protected by the constitutional rule. 

 McConkey’s opposition to the result of the 

referendum is insufficient to establish his 

standing.  Let us imagine a voter who attests to 

voting “yes” on the marriage ballot question, and 

concedes that even if the two propositions had 

been separated, she would have voted “yes” to 

both.  It seems indisputable that such a voter 

would lack standing.  But that voter lacks 

standing, not because of her opposition to the 

outcome of the referendum in this example (she 
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supported the outcome), but because she, like 

McConkey, was not forced into the choice that the 

separate amendment rule is designed to prevent.  

Her voting preferences were perfectly well 

expressed in her single “yes” vote.   

 That same “yes” voter, however, would 

obtain standing if she actually wanted to vote “no” 

on one of the propositions, but was prevented from 

doing so because of an alleged violation of 

article XII, section 1.  That voter would be within 

the zone of interests protected by the rule; even 

though in this example her actual vote is still 

consistent with the outcome of the referendum, 

her real preferences were stymied by the way the 

ballot was crafted.  There is no meaningful 

distinction between McConkey and the “yes” voter 

who, like him, cannot claim to have been pressed 

into the choice that the rule guards against.  

Requiring a plaintiff whose voting preferences 

were actually affected by the conjoining of 

multiple propositions in an amendment helps 

ensure that a plaintiff truly interested in the legal 

issue is involved in the case.   

2. Cases In Other 

Jurisdictions Show 

That In Order to 

Have Standing To 

Raise Voting-

Related Claims, 

Plaintiffs Must 

Show More Than 

That They Voted in 

The Election. 

 McConkey has characterized this lawsuit as 

a “voting rights case.”  (Appellant’s Brief at 10).  

However, voting rights cases show that simply 
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being a voter or elector is not enough to challenge 

any and all alleged irregularities in the way an 

election is conducted.  As with standing in other 

areas of the substantive law, voters must allege a 

particularized, direct injury to their rights in order 

to bring suit.     

 In American Civil Liberties Union v. 

Darnell, 195 S.W.3d 612 (Tenn. 2006), the 

Supreme Court of Tennessee held that plaintiffs 

challenging a marriage amendment on grounds of 

untimely publication lacked standing because, 

even though they voted in the referendum 

election, they failed to allege any discrete, concrete 

injury to them resulting from the alleged violation.     

 In Darnell, plaintiffs challenged the 

adoption of the Tennessee Marriage Amendment 

on the ground that it was not published in accord 

with a procedural provision of the state 

constitution.  Darnell, 195 S.W.3d at 621.  

Plaintiffs alleged generally that their lives and 

their ability to seek future changes in the law 

would be greatly affected by the amendment, and 

the lesbian and gay individuals among them 

alleged that by specifically prohibiting same sex 

marriage the amendment directly affected their 

legal rights.  Id. 

 The Tennessee court held that this was 

insufficient to establish standing, insofar as none 

of the plaintiffs had alleged that the late 

publication of the ballot question affected their 

own awareness of the election issues or their 

ability to participate in the public debate leading 

up to the vote.  Id. at 622.  Similar to McConkey, 

the plaintiffs in Darnell testified that they were 

aware of the ballot question, despite its alleged 

late publication.  Id.  As such, they all but 
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conceded their lack of standing; the Tennessee 

court required them to show actual injury from the 

alleged procedural irregularity, and they showed 

none.   Whether other actual or potential voters in 

the referendum, or citizens generally, might have 

been injured by late publication was irrelevant, 

the court held.  Id. at 624 (“Standing may not be 

predicated upon injury to an interest that a 

plaintiff shares in common with all citizens.”)   

 Similarly, the United States Supreme Court 

has held that one’s status as a voter, without 

more, in insufficient to confer standing on a 

plaintiff seeking to raise a claim under the federal 

Voting Rights Act and the federal and state 

constitutions.  U.S. v. Hays, 515 U.S. 737, 746 

(1995).  In Hays, several Louisiana voters 

challenged the state’s redistricting plan on the 

ground that one of the districts created thereunder 

was the result of racial gerrymandering.  Id. 

at 744.  The Court noted that “we have repeatedly 

refused to recognize a generalized grievance 

against allegedly illegal governmental conduct as 

sufficient for standing to invoke the federal 

judicial power,” and the Court further held that 

“[t]he rule against generalized grievances applies 

with as much force in the equal protection context 

as in any other.”  Id. at 743.   

 Applying those principles, the Court held 

that the Louisiana voters lacked standing to 

challenge the redistricting scheme because they 

did not live in the district alleged to have been 

racially gerrymandered.  Id. at 745.  Recognizing 

that racial gerrymandering denies residents of 

gerrymandered districts equal treatment, the 

Court went on to say that “where a plaintiff does 

not live in such a district, he or she does not suffer 

those special harms.”  Id.   
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 Notably, the Supreme Court specifically 

rejected the plaintiff’s argument that even if they 

did not live in the district alleged to have been 

gerrymandered, they were nonetheless affected by 

the unlawful conduct since what is added to one 

district is, by definition, taken away from some 

other.  Id. at 746.  The Court explained, “The fact 

that Act 1 [the redistricting legislation] affects all 

Louisiana voters by classifying each of them as a 

member of a particular congressional district does 

not mean—even if Act 1 inflicts race-based injury 

on some Louisiana voters—that every Louisiana 

voter has standing to challenge Act 1 as a racial 

classification.”  Id. (emphasis in original). 

 McConkey’s admission puts him outside the 

zone of interests protected by the separate 

amendment rule, just as the Hays plaintiffs’ place 

of residence put them outside the zone of interests 

protected by the Fourteenth Amendment.  One 

must look beyond McConkey’s status as a voter to 

the facts that would bring his vote within the zone 

of interests protected by the separate amendment 

rule.  Here, no such facts exist.   

C. McConkey Was Not 

Injured By The Inclusion 

of Both Propositions in the 

Marriage Amendment, 

Even If Doing So Violated 

the Separate Amendment 

Rule. 

 McConkey stipulated that if the ballot had 

included two questions, rather than one, 

corresponding to the two propositions contained in 

the actual ballot question, he would have voted 
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“no” to each question.  (R. 55 at 7; R-Ap. 132).2  

McConkey therefore conceded that he lacks 

standing to sue for a violation of article XII, 

section 1, because even if the ballot question 

violated that constitutional provision (which the 

Attorney General denies), by McConkey’s own 

admission he suffered no real, direct, actual 

injury.  His “no” vote on the ballot question 

expressed his preferences as an elector and there 

was no injury to him. 

 The circuit court erred in denying the 

Attorney General’s motion to dismiss.  The court 

based its decision on the ground that every elector 

would have standing to litigate an alleged 

violation of article XII, section 1, regardless of how 

he or she intended, or did, vote on the challenged 

ballot.  (R. 55 at 27; R-Ap. 134-36).  The court 

stated that “I believe that there is a demonstrated 

injury to any voter who is required to vote on an 

amendment that is constitutionally defective.”  

(R. 55 at 27; R-Ap. 134).  The circuit court’s 

rationale conflicts with the basic principles of 

standing in Wisconsin. 

                                         

 2 

 THE COURT:  Mr. Pines, do you concede 

that your client alleges that he would not have 

voted for either proposition if they had been 

broken out?   

 

 MR. PINES:  I can concede that for purposes 

of this discussion, yeah.   

 

 THE COURT: All right.  And I understand 

you don’t think that makes a difference.   

 

 MR. PINES:  That’s correct.  
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 McConkey’s complaint failed to allege facts 

sufficient to establish his standing.  In his 

“Petition for Injunction and Declaration of 

Unconstitutionality,” McConkey included a section 

entitled “Standing” that said nothing about how 

the alleged non-compliance with the separate 

amendment rule affected his interests.  He alleged 

that he is a registered voter who lives in 

Wisconsin, that he does business in the state, and 

that he pays taxes in the state.  (R. 1 at 2).  At no 

point in his Petition did McConkey allege facts 

showing that the constitutional violation he 

complained of, the placement of two allegedly 

unrelated questions in a single ballot question, 

directly affected his vote.   

 At the hearing on the motion to dismiss it 

became plain that whether the two propositions on 

the ballot in November 2006 were contained in one 

amendment or two, it made no difference to 

McConkey’s preferences as a voter, since 

McConkey expressly conceded that he would have 

voted “no” on each one.  (R. 55 at 7; R-Ap. 132).  

 Whether other voters might have wished to 

vote differently on the separate propositions is 

immaterial to the question of McConkey’s 

standing, since he must allege that he personally 

suffered a real and direct, actual or threatened 

injury.  He acknowledges that he did not do so.   

 The circuit court in this case erred by 

reasoning that McConkey suffered an injury 

merely by having to participate in an election in 

which the ballot allegedly violated the separate 

amendment rule.  “I believe that there is a 

demonstrated injury to any voter who is required 

to vote on an amendment that is constitutionally 

defective.  It may not be any different from any 
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other voter, but it may very well be.”  (R. 55 at 27; 

R-Ap. 134).  The court essentially held that the 

potential existence of a constitutional violation 

creates the basis for standing.   

 The circuit court’s rationale is contrary to 

how standing works.  Even if the injury need only 

be “trifling,” it must nonetheless exist, separate 

and apart from the constitutional violation itself.  

For the circuit court, merely casting a ballot 

subjected McConkey to possible injury, but the 

cases cited above show that it is not mere 

participation that confers standing, but objective, 

individualized behavior putting the plaintiff 

within the zone of interests.  Moreover, under the 

circuit court’s rationale, even the voter who said 

“yes” to the ballot and would have said “yes” to 

separate propositions would have standing, simply 

because he cast a ballot.    

 The separate amendment rule does not 

protect access to the voting booth.  It protects 

voters against having to decide whether their 

support for one proposition is stronger than their 

opposition to another proposition.  If a voter was 

indifferent to that decision, as McConkey was, 

then he lacks standing to sue.    

 The circuit court also rested its decision on 

the principle that standing is “liberally construed” 

in Wisconsin, see R-Ap. 134, but while the 

principle is quite correct, it was not properly 

applied here.  Such liberality does not mean that 

standing exists even though it is apparent that no 

injury did or may occur to the plaintiff.  By his 

own account, if the separate amendment rule was 

violated, McConkey lost nothing; his preferences 

were accurately expressed by his vote, regardless 

of any alleged procedural flaw. 
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CONCLUSION 

 McConkey acknowledges that he would have 

voted “no” on each proposition in the marriage 

amendment had they been presented as separate 

questions on the November 2006 ballot, and he 

therefore suffered no direct, personal injury as a 

result of any alleged failure of the Legislature to 

comply with the separate amendment rule.  Under 

the traditional analysis of standing in Wisconsin, 

McConkey lacks standing to pursue his claim and 

the decision of the circuit court denying in part the 

Attorney General’s motion to dismiss for lack of 

standing should be reversed. 
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1

I. THE DEFENDANT HAS FAILED TO ARTICULATE

A REASONABLE METHOD FOR DETERMINING

THE PURPOSE OF A PROPOSED

CONSTITUTIONAL AMENDMENT.

A. The Three-Part Test Set Out In Dairyland

Greyhound Park v. Doyle Is Not Used To

Determine Purpose.  

This case was certified to the Supreme Court in part

because the Court of Appeals determined that the three

previous cases interpreting Article XII, Section 1 of the

Wisconsin Constitution stated the purpose of the proposed

amendments before it, but did not explain how courts are to

determine the purpose of a proposed amendment.  The Court

of Appeals stated:

[W]e see a need for additional guidance as to the
proper method for determining the purpose of a
proposed amendment. Because it does not appear
that the purpose of the amendments in Hudd,
Thomson, or Milwaukee Alliance was at issue, each of
those cases simply asserted an intended purpose
without discussing how the court should determine
purpose.  Should a court look first at the language of
the ballot question or the language of the legislative
resolutions?  What consideration should be given to
materials from the legislative reference bureau and
the notice provided to the public explaining the
proposed amendment?  Should other
contemporaneous materials be considered only if
there is an ambiguity in the text itself, as with
determinations of legislative intent in the statutory
construction context?  Since the determination of



Formally titled “Combined Brief and Appendix of1

Defendant-Respondent-Cross Appellant,” filed with the Court on
August 13, 2009, hereinafter referred to as “Defendant’s Brief.”

2

purpose will often be dispositive, it is critical that
guidance on this topic be provided. 

Court of Appeals Certification, p. 6.

The Defendant implicitly dismisses the Court of Appeals

concerns by claiming that our Supreme Court has already

determined the issue, stating:

This Court has held that the purpose of an
amendment may be determined from the plain
meaning of the provision, the debates and practices at
the time, and the earliest legislative action following
adoption.  Dairyland Greyhound Park v Doyle, 2006 WI
107, ¶19, 295 Wis. 2d 1, 719 N.W. 2d 408; Thompson v
Craney, 199 Wis 2d 674, 680, 546 N.W. 2d 123 (1996)

Defendant’s Brief at 24.1

Dairyland Greyhound Park and State ex rel. Thompson v. Craney

say nothing of sort.  

The Dairyland test has never been used to determine the

“purpose” of a proposed amendment.  The three-part test set

out in that case is used to interpret the substantive meaning of

an adopted amendment to the state Constitution when a

subsequently enacted statute is challenged as violative of that
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constitutional provision.  In fact, the purpose of an

amendment is one aspect used to determine its meaning under

the three-part test.  See Dairyland at ¶¶19 and 24.  If the

Defendant’s proposed method is adopted, the courts will

become stuck in an infinite loop, using the three-part test to

determine purpose and then using that test and the purpose

determined already to determine meaning.   That would force

the courts to step out of their role of interpreting legislation

and into the role of creating it.

After misstating the proper use of the “three-part test,”

the Defendant then cites selected newspaper articles, 

Legislative Reference Bureau documents and earlier statutory

proposals to supposedly meet the second prong of the test.  It

is fair to infer that the Defendant did so in order to avoid more

strict rules of statutory interpretation which generally do no

allow extrinsic materials to be used to interpret unambiguous

legislative statements. 
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B. The Rules Of Statutory Interpretation Should Be

Used To Determine Purpose.  

An amendment to the Constitution is proposed to the

voters by the legislature through passage of a joint resolution. 

Recognizing that a legislative joint resolution is more akin to a

statute than an adopted constitutional amendment, McConkey

asserts that the Court should adopt a simple rule for the

determination of the purpose of a proposed constitutional

amendment:  rely on what the joint resolution that submitted

it to the voters says.  That is, McConkey urges this Court to

answer “yes” to this question posed by the Court of Appeals: 

Should other contemporaneous materials be
considered only if there is an ambiguity in the text
itself, as with determinations of legislative intention
the statutory construction context?   

Court of Appeals Certification, p. 6.

Doing so is consistent with the rules of statutory construction:

[I]n interpreting a statute, the court focuses on
“statutory meaning” as opposed to “legislative
intent.” See State ex rel. Kalal v. Circuit Court for Dane
County, 2004 WI 58, ¶¶36-52, 271 Wis. 2d 633, 681
N.W.2d 110.  In doing so, the court relies heavily on
“intrinsic” sources such as the words of the statute,
including dictionary definitions, plus statutory
context, scope, and purpose.  As a rule, Wisconsin
courts do not consult “extrinsic” sources of statutory
interpretation unless the statute is ambiguous, id.,
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¶50, although extrinsic sources may be used to
confirm or verify plain statutory meaning. Id., ¶51.  

The plain meaning rule of statutory interpretation
prevents courts from tapping legislative history to
show that an unambiguous statute is ambiguous. Id.

Dairyland Greyhound Park v. Doyle, supra, ¶ 114.

Because 2005 Enrolled Joint Resolution 30 is legislation, to

determine its purpose, the Court should focus on the intrinsic

expression of its purpose, not extrinsic descriptions of what

the purpose might be.  2005 Enrolled Joint Resolution 30 says

its purpose is: “To create section 13 of article XIII of the

constitution; relating to: providing that only a marriage

between one man and one woman shall be valid or recognized

as a marriage in this state.”  Because that stated purpose is

clear and unambiguous, the Court need not resort to any

extrinsic materials to verify it.  It means precisely what it says.

Were the Court, however, to look to an extrinsic source

to verify the plain meaning of the stated purpose, the truly

important legislative history, which the Defendant failed to

provide the court, is determinative.  In 2003, §765.001(2)

stated: “Under the laws of this state, marriage is a legal
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relationship between 2 equal persons, a husband and wife,

who owe to each other mutual responsibility and support.” 

That year, the Legislature passed 2003 Assembly Bill 475

adding this sentence to §765.001(2), the “intent” language

relating to the Family Code:

It is the public policy of this state that marriage may
be contracted only between one man and one woman. 

It also amended §765.01(1) to state that:

Marriage, as far as its validity at law is concerned, is a
civil contract between one man and one woman.

And, it added §765.01(2) to read:

Regardless of whether s. 765.04 applies and regardless
of whether a marriage takes place in another
jurisdiction in which marriage other than one man
and one woman is defined as valid, only marriage
between one man and one woman shall be recognized
as valid in this state.  

Finally, it created §990.01(19p) to the statutes:

“Marriage” means a civil contract between one man
and one woman that creates the legal status for the
parties of husband and wife.  

Those statutory changes were vetoed on November 7,

2003 and the veto was sustained on November 12, 2003.   

http://www.legis.state.wi.us/2003/data/AB475hst.html. (last

viewed 8/28/09).   As a response to the veto of the statutory
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changes, less than three months later, on February 9, 2004,

2003 Assembly Joint Resolution 66 was introduced, proposing

the “marriage amendment” for the first time. (A-App. 19) 

Thus, the legislative history confirms that by proposing the

marriage amendment and later adopting 2005 Enrolled Joint

Resolution 30 submitting the amendment to the voters, the

Legislature had the purpose of ensuring that in Wisconsin

marriage was between one man and one woman, nothing

more and nothing less.

II. MCCONKEY IS NOT PROPOSING A NEW

STANDARD FOR ANALYZING WHETHER A

REFERENDUM QUESTION VIOLATES ARTICLE

XII, SECTION 1. 

The Defendant argues that McConkey has urged the

Court to deviate from virtually every other state and adopt a

test for the single purpose rule that would make it almost

impossible for the state Constitution to be amended.

Defendant’s Brief at 21-22.  The Defendant reached that

conclusion by creating a straw man and then knocking it

down by stating: “McConkey . . . argue[s] that the standard is

more stringent than it really is.  McConkey argues that in
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order to place multiple propositions before voters in a single

proposed amendment, the propositions must be ‘interrelated

and interdependent, such that if that had been submitted as

separate questions, the defeat of one question would destroy

the overall purpose of the multi-proposition proposal.’”

Defendant’s Brief at 15.  He continues by saying that “this Court

has never required that all propositions in a given amendment

be interdependent in order to survive constitutional scrutiny.”

Defendant’s Brief at 16.

McConkey has not made the argument that the

Defendant attributes to him.  He has merely asked the

Supreme Court to apply the rules it set out in State ex rel. Hudd

v. Timme, 54 Wis. 318, 11 N.W. 785 (1882), State ex rel. Thomson

v. Zimmerman, 264 Wis. 644, 60 N.W.2d 416 (1953) and

Milwaukee Alliance Against Racist & Political Repression v.

Elections Bd. of Wis., 106 Wis. 2d 593, 317 N.W.2d 420 (1982), to

the referendum question submitted to the voters on the

marriage amendment.  

In fact, the Wisconsin Supreme Court has explained in

that proposed amendments to our Constitution,
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interrelatedness and interdependence are necessary to allow

an amendment with multiple parts to meet the single purpose

requirement.  In Milwaukee Alliance, upholding the submission

of a comprehensive change of the concept of bail to one of

conditional release, the Court said that:

When the purpose of the proposed amendment was
to change the historical concept of bail with its
exclusive purpose of assuring one’s presence in court,
as defined by common law, to a comprehensive plan
for conditional release, the defeat of either
proposition would have destroyed the overall
purpose of the total amendment.  The Hudd court
held that a single amendment may “cover several
propositions, all tending to effect and carry out one
general object or purpose, and all connected with one
subject.”  Hudd, supra, 54 Wis. at 339, 11 N.W. 785.
That is exactly what the amendment question in this
case did.

Milwaukee Alliance, supra, at 607.

“Interrelatedness and interdependence” is by no means

“foreign” to Wisconsin constitutional amendment

jurisprudence.  It is integral to it. 

III. THE DEFENDANT HAS MISSTATED

MCCONKEY’S ESSENTIAL ARGUMENT.

The Defendant asserts that “McConkey passes over

Milwaukee Alliance quickly . . ., and for good reason, because
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the plaintiffs in that case made exactly the same argument

here, namely that because the two propositions on the ballot

were not dependent on one another, they should have been

presented separately.”  Defendant’s Brief at 34-35.  The problem

is this: that is not the argument that McConkey made.

McConkey asserted, and reasserts here, that the analysis

done in State ex rel. Thomson v. Zimmerman, 264 Wis. 644, 60

N.W.2d 416 (1953) is most closely applicable to an analysis of

the marriage amendment.  In Thomson the Court articulated

what it must do to determine if there is more than one

purpose to the proposed amendment, explaining that if the

defeat of one of the two propositions found in the amendment

would not destroy the overall purpose asserted by the

Legislature, the Court should then consider whether the ballot

question has in fact more than one purpose. Thomson, supra

at 651.
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As explained in McConkey’s Brief  at pages 40-45, when2

that analysis is applied to the marriage amendment, the Court

will find that it was submitted to the voters in violation of

Article XII, Section 1 of the Wisconsin Constitution. 

IV. CASES FROM OTHER STATES ARE IRRELEVANT. 

The Defendant has directed the Court to other states

whose supreme courts have addressed the single subject rule

as it applies under their laws and constitutions, claiming that

the Wisconsin Supreme Court ought to follow their lead in

interpreting Wisconsin’s marriage amendment.  While those

cases are interesting, ultimately, they are irrelevant for

numerous reasons but primarily for this one:  Wisconsin has

its own history regarding its own constitution and its own line

of cases from which the Wisconsin Supreme Court must

derive the basis for its decision in this case.  Moreover, as

McConkey’s Brief explained in detail, the Wisconsin

Constitution contains two articles that address the framers

deep concern with logrolling:  Article XII, Section 1, and
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Article IV, Section 18.  It is within that constitutional context

that the Court must make its decision.

Finally, it is impossible for this Court to know the

political traditions of other states.  The political traditions of

this state, however, are well-known: Wisconsin has been and

continues to be committed to open government, a high level of

participation by its citizens in elections, and a full and fair

presentation to the people by their representatives about the

issues its government confronts.  As a part of that tradition,

Wisconsin voters had a right to expect that a crucial issue like

the potential rights and obligations of unmarried individuals

who are in a relationship that is not marriage would be

discussed and considered fully.  Instead, it was coupled with a

definition of marriage that was emotionally compelling and

presented to the voters in a logrolled resolution that stymied

debate and restricted the voters’ right to directly discuss and

then address in the voting booth all of the issues before them. 
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V.  CONCLUSION.

The judgment of the circuit court should be reversed

and Article XIII, Section 13 of the Wisconsin Constitution

should be declared unconstitutional because it was submitted

to the voters in violation of Article XII, Section 1 of the

Wisconsin Constitution.
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STATEMENT OF THE ISSUE

Plaintiff-Appellant-Cross-Respondent William

McConkey (“McConkey”) disagrees with the standing issue as

stated by the Defendant-Appellee-Cross-Appellant Attorney

General J.B. Van Hollen (“Defendant”) in his Brief.  The Cross-

Appellant’s issue for appeal is more properly stated as

follows:

Does a voter who challenges the constitutionality

of an amendment to the Wisconsin Constitution

on the basis that the amendment was actually two

distinct and separate amendments submitted to

the voters as a single question in violation of the

procedural “single subject” requirement

contained in Article XII, Section 1 of the

Wisconsin Constitution have standing to bring

such a challenge when, had the questions been

submitted to the voters in two referenda, he

would have voted “no” on each question, and

also would have been able to engage in

electioneering to persuade other voters to at least

vote “no” on the second question, even if they felt

it necessary to vote “yes” on the first question?

The Circuit Court answered yes.
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ARGUMENT

I. McCONKEY HAS STANDING TO BRING THIS

CASE.

A. The General Standing Analysis.

The Defendant describes the general standing rules for

Wisconsin courts relatively fairly.  That is, to satisfy the

standing requirement in Wisconsin, a plaintiff must allege that

the action at issue directly caused injury to a legally protected

interest of the plaintiff.  Milwaukee Brewers Baseball Club v. Wis.

Dep’t of Health and Soc. Servs., 130 Wis. 2d 56, 65, 387 N.W.2d

245, 248-49 (1986); Wisconsin’s Envtl. Decade, Inc. v. Pub. Serv.

Comm’n of Wis., 69 Wis. 2d 1, 10, 230 N.W.2d 243, 248 (1975). 

The law of standing is construed liberally, and even a “trifling

interest” may be sufficient where actual injury is

demonstrated.  Milwaukee Brewers Baseball Club, 130 Wis. 2d at

64, 387 N.W.2d at 248; Fox v. Wis. Dep’t of Health and Soc. Servs.,

112 Wis.2d 514, 524, 334 N.W.2d 532, 537 (1983).  

Wisconsin courts are not jurisdictionally confined to

consider only “cases and controversies” like Federal courts

are; rather, they have jurisdiction over “all matters civil and
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criminal.”  Wis. Const. Art. VII, Sec. 8.  However, Wisconsin

courts have applied a similar standing doctrine, and have

drawn from Federal cases on standing, as a matter of “sound

judicial policy.”  See State ex rel. 1st Nat. Bank v. M & I Peoples

Bank, 95 Wis. 2d 303, 308, n. 5, 290 N.W.2d 321 (1980); Fox v.

Wisconsin Dept. of Health and Social Services,112 Wis. 2d 514,

524-25, 334 N.W.2d 532 (1983).   Thus, Wisconsin courts find

Federal case law to be persuasive as to what the standing rules

should be.  See Metropolitan Builders Association of Greater

Milwaukee v. Village of Germantown, 2005 WI App 103, ¶14, n. 3,

282 Wis.2d 458, 467, 698 N.W.2d 301, citing Wisconsin’s

Environmental Decade, Inc. v. PSC, 69 Wis. 2d 1, 11, 230 N.W.2d

243 (1975).

In this case, the Defendant challenges McConkey’s

standing soley based on the claim that he has suffered no

injury.  This brief shows that McConkey has been injured in

several different and important ways by the Legislature’s

logrolling activities, and therefore has standing to pursue his

case.



Formally titled “Brief of Cross-Appellant,” filed on August1

13, 2009 as the second portion of the “Combined Brief and Appendix
of Defendant-Respondent-Cross-Appellant,” and hereinafter
referred to as the Defendant’s Standing Brief.

4

B. McConkey’s “No” Vote On The Second

Question Was Diluted, And Therefore He Has

Standing To Bring This Case.

Article XII, Section 1 of the Wisconsin Constitution

guarantees each voter the opportunity to vote on each

proposed amendment to the Constitution.  As the Defendant

acknowledges at pages 6-7 of his Standing Brief,  it is designed1

to protect against logrolling and ensure that the will of the

voters on each proposition is accurately reflected in election

results.  Defendant then makes the logic-leap that those and

only those who would have voted “yes”on the definition of

marriage as “one man and one woman” (the first question)

and “no” on the denial of marriage and any legal status

“identical to or substantially similar” to marriage for

unmarried individuals (the second question), i.e., only those

voters who were themselves literally “logrolled,” would have

standing to bring this suit.  He contends that because

McConkey would have voted “no” on both questions, he does
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not.  

The Defendant’s position is narrow, legally

unsupported, and reflects a failure to consider the very real

and substantial injury to the effectiveness of McConkey’s vote

caused by the Legislature’s logrolling activities.  McConkey’s

claim in this case is that he and other voters as an electorate

were deprived of the right to express their true collective will

on each question when the two proposed amendments were

presented as a single question, and thus their right to vote in

accordance with Constitutional requirements was impaired. 

McConkey’s own Constitutionally-protected right to vote was

impaired when his “no” vote was diluted, as explained further

below.

A citizen’s right to vote without arbitrary impairment

by the state has long been recognized as a legally protected

interest conferring standing.  Baker v. Carr, 369 U.S. 186, 208

(1962).  A court need not decide whether a plaintiff

challenging state action relating to voting rights will

ultimately prevail in order to find that the plaintiff has
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voting cases has been reaffirmed by the Supreme Court on
numerous occasions, most recently in Lance v. Coffman, 549 U.S. 437
(2007).
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standing.  Id.  Instead, an action to protect a citizen’s right to

vote is sufficient to establish standing because the plaintiff is

asserting a direct and adequate interest in maintaining the

effectiveness of his vote.  Id.  Had the legislature complied

with Article XII, Section 1, the Wisconsin electorate would

have voted on each question separately, and the true will of

the electorate would have been reflected in the results. 

By forcing a “yes/no” voter to vote “yes” on both

questions in order to indicate her support for the first

question, the influence of McConkey’s “no” vote on the

second question was diluted.  Dilution of a citizen’s vote is an

impairment sufficient to confer Article III standing, whether

that dilution is the result of a “false tally,” by refusal to count

votes from arbitrarily selected precincts, or by a stuffing of the

ballot box.  See Baker v. Carr, 369 U.S. 186, 208 (1962).2

Article XII, Section 1 is just like the Apportionment

Clause of the United States Constitution, Art. 1 sec. 3, cl. 3,
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which ensures that the people are represented in the House of

Representatives “according to their respective Numbers,” in

that both provisions ensure each voter “the effectiveness of

their votes.”  See Baker v. Carr, 369 U.S. at 208.  A claim by a

voter that the effectiveness of his vote has been impaired is

not, as the Defendant would have it, a generalized grievance

that does not confer standing.  Rather, the assertion of vote

dilution “satisfies the injury-in-fact, causation, and

redressibility requirements” of Article III standing. 

Department of Commerce v. United States House of Representatives,

525 U.S. 316, 334 (1999).  

Department of Commerce involved a challenge under the

Apportionment Clause to the Census Bureau’s plan to use

statistical sampling to determine the population for purposes

of congressional apportionment.  Under that method, Indiana

would likely lose a seat in the House of Representatives. 

Merely by virtue of his status as an Indiana resident and voter,

Plaintiff Hofmeister was found to have standing because

“with one fewer Representative, Indiana residents’ votes will
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be diluted.” Likewise in this case, with the ballot box on the

second question effectively being “stuffed” with “yes” votes

by voters who would have voted “no” if the two questions

had been posed separately, McConkey’s “no” vote on that

question was diluted.  Hence, he has standing to pursue this

case.

C. McConkey Also Has Standing Because His

Constitutional Right To Engage In Political

Speech Was Impaired.

By failing to comply with Article XII, Section 1‘s

command to submit each proposed amendment to the voters

as a separate question, the legislature also hindered

McConkey from engaging in full debate on each of the

questions.  Political debate is one of the most jealously

guarded, fundamental constitutional rights protected by both

the Wisconsin and United States Constitutions.  New York

Times v. Sullivan, 376 U.S. 254, 270 (1964) (“debate on public

issues should be uninhibited, robust, and wide open.”); 

Williams v. Rhodes, 393 U.S. 23, 32 (1968) (“Competition in

ideas and governmental policies is at the core of our electoral

process.”); see also Elections Board of Wisconsin v. Wisconsin
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Manufacturers and Commerce, 227 Wis. 2d 650, 597 N.W.2d 721

(1991); Dalton v. Meister, 52 Wis. 2d 173, 184-186, 188 N.W.2d

494 (1971).  

“The loss of First Amendment freedoms, for even

minimal periods of time, unquestionably constitutes

irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373-74 (1976)

(plurality opinion).  Any alleged violation of fundamental

constitutional rights constitutes injury as a matter of law,

particularly when more than merely money is at stake. 

Milwaukee County Pavers Ass’n. v. Fiedler,  707 F.Supp. 1016,

1031-32 (W.D. Wis. 1989); see also Jones’El v. Berge, 164 F. Supp.

2d 1096, 1123 (W.D. Wis. 2001) (“the violation of a

fundamental constitutional right constitutes irreparable harm,

even if it is temporary.”).

By combining the two questions into one, the debate

over the two proposed amendments was necessarily

truncated.  McConkey and other electors were unable to

discuss compromise.  It was impossible for voters like

McConkey to try and persuade those concerned about
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“defending marriage” to accept the first amendment but reject

the second.  The debate on the amendment was telescoped

into an “all or nothing” proposition.  The single subject rule is

designed to avoid just such effects.  That restriction on debate,

discussion and compromise, exactly the political speech

protected as a fundamental right under the Wisconsin and

United States Constitutions, caused injury to McConkey.

D. This Is A Rare Case Where Voter Status Alone

Provides Standing.

Regardless of whether McConkey was injured by

dilution of his vote, infringement on his free speech rights, or

some other specific injury, this is also one of the rare cases

where his status as a voter, otherwise undifferentiated, is

sufficient to meet the standing criteria.

In another “marriage case,” Largess v. Supreme Judicial

Court for the State of Massachusetts, 373 F.3d 219 (1  Cir. 2004),st

cert. denied, 125 S.Ct. 618 (2004), the First Circuit Court of

Appeals held that plaintiffs, seeking to enjoin implementation

of the Massachusetts Supreme Court’s order directing the

State of Massachusetts to recognize the marriage of same-sex
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couples, had standing to pursue their claim that the order

deprived them of their federal right to a republican form of

government under the Guarantee Clause.  The plaintiffs

asserted standing purely on the basis that they were citizens of

Massachusetts; others asserted standing as members of that

state’s legislature acting as individuals.  The defendants

challenged the plaintiffs’ standing, alleging, much as the

Defendant does here, that “at most, they share an

undifferentiated harm with other voters.”  The First Circuit

Court rejected this argument:

[T]he circumstances of this case present a rare instance in
which the standing issue is intertwined and inseparable
from the merits of the underlying claim.  If the plaintiffs
are correct that the Guarantee Clause extends rights to
individuals in at least some circumstances, then the usual
standing inquiry–which distinguishes between concrete
injuries and injuries that are merely abstract and
undifferentiated–might well be adjusted to the nature of
the claimed injury.

Id. at 224-25.

Similarly, a voter who had registered and paid a

required poll tax was found to have standing to challenge the

poll tax, in Harman v. Forssenius, 380 U.S. 528, 534, n. 6 (1965). 

Likewise, the Hawaii Supreme Court found the electorate as a
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whole to have sufficient interest to confer standing on plaintiff

voters in an action seeking to set aside election results in a

challenge based on procedural irregularities.  Thirty Voters of

the County of Kauai v. Do, 599 P.2d 286, 288 (Haw. 1979).

Article XII, Sec. 1 provides a guarantee to all Wisconsin

voters and the electorate as a whole that they will be given the

opportunity to separately vote on each proposed amendment

to the Wisconsin Constitution.  By its terms, a violation of that

provision is a violation of each and every voter’s rights, and

thus each and every voter who would wish to pursue

vindication of those rights through a lawsuit like this one

would have standing to do so.  The “usual” standing inquiry,

which distinguishes between injuries unique to a plaintiff and

“undifferentiated” injuries, must be adjusted to fit the scope of

the class of people and protections under the constitutional

provision claimed to be violated.  That is, if all voters are

protected from logrolling by the legislature, as here, all voters

must have standing to seek vindication. 



Furthermore, Darnel is a decision by a foreign state court3

which is not mandatory authority in this court.

13

E. Cases Cited By The Defendant, Finding No

Standing Due To No Injury, Have No Bearing

Here.

The Defendant cites American Civil Liberties Union v.

Darnel, 195 S.W.3d 612 (Tenn. 2006) and U.S. v. Hays, 515 U.S.

737 (1995) at pages 9 to 11 of his Standing Brief to stand for the

proposition that being a voter is not enough to challenge

election “irregularities.”   In Darnel, the Tennessee Supreme

Court rejected a challenge to Tennessee’s marriage

amendment.  The only similarity between McConkey and the

plaintiffs in Darnel is that they both challenged a marriage

amendment.  Darnel is completely inapposite here.3

In Darnel, the plaintiffs challenged a constitutional

amendment after the state legislature failed to follow

constitutional publication requirements.  195 S.W.3d at 622. 

The court found that the plaintiffs lacked standing because the

purpose of the publication requirement was to give notice of

the proposed amendment to voters; the plaintiff-voters had

learned of the amendment through other means, had thus
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received notice, and therefore suffered no injury protected by

the constitutional provision.  Id.  

In contrast, in this case and as shown above, McConkey

was injured through dilution of his “no” vote:  others who

desired to vote “yes” on one amendment and “no” on another

were deprived of that opportunity, thus reducing the number

of “no” votes for one or both amendments and diluting the

strength of McConkey’s vote.  That was not the situation in

Darnell, where the plaintiffs still received notice of the

proposed amendment; McConkey’s “no” vote did not carry

the same weight as it would have if others had been able to

vote “yes” on one amendment and “no” on the other. 

Accordingly, his legally protected interest in voting was

directly injured through the failure of the Legislature to

comply with the Wisconsin Constitution. 

Hays is similarly distinguished by the absence of injury. 

In that case, the plaintiffs did not live in either of the

gerrymandered districts, and hence they could not claim

injury:  their votes were not limited in their effectiveness by
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the legislature’s action.  McConkey’s injuries, described in the

previous subsections are clear.  Hays provides no guidance

here.

II. CONCLUSION.

Judge Niess was correct when he found that McConkey

had standing.  As he explained:

. . . voting is the bedrock, the very lifeblood of the
democracy that we live in, and it needs to be
protected above all, I think, and if we do not have a
completely open and constitutionally valid voting
process, then it sets all kinds of potential harms in
play.

And so this isn’t just a trifling interest because he
could have voted no - - because he voted no or would
have voted no on both of them.  Every voter is
entitled to a constitutionally, procedurally valid
amendment and is harmed, has a civil right violated
when that does not occur.  

R-Ap. at 135.

Based on the arguments presented herein, McConkey

asks that the Court find that he has standing to pursue this

case.
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INTRODUCTION 

 To support his standing in this case, 

McConkey tries to associate his rights under 

Wis. Const. art. XII, § 1 (the separate amendment 

rule), with rights arising under the federal Voting 

Rights Act, the First and Fourteenth Amendments, 
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and even the Guarantee Clause of the federal 

constitution.  In so doing, McConkey achieves no 

more than to make the very point the Attorney 

General urges on this Court, namely that  the 

standing inquiry must be “adjusted to the nature of 

the claimed injury.”  Largess v. Supreme Judicial 

Court for the State of Massachusetts, 373 F.3d 219, 

225 (1st Cir. 2004) (quoted in Response Brief of 

Cross-Respondent at 11).  However, McConkey’s 

argument on standing in this case ignores the 

nature of the claimed injury. 

 

 In order to have standing in this case, 

McConkey must show that he wanted to vote 

differently on the two parts of the marriage 

amendment, because if he did not have that 

preference, then any alleged violation of the 

separate amendment rule did not affect him.  His 

stipulation to voting “no” to both parts of the 

marriage amendment shows he suffered no injury, 

and that he lacks standing. 

 

I. MCCONKEY’S VOTE WAS 

NOT DILUTED. 

 McConkey tries to bring this case within the 

scope of the holdings in certain federal cases that 

have conferred standing on plaintiffs on the basis of 

alleged “vote dilution.”  (Response Brief of 

Cross-Respondent at 4-7).  McConkey contends that 

his “no” vote on the second part of the marriage 

amendment was diluted because if the two parts of 

the amendment had been presented separately, 

then some voters who voted “yes” on the ballot 

would have been able to vote “no” to the second 

part, adding to his “no” vote.  (Response Brief of 

Cross-Respondent at 7-8).  McConkey writes, “with 

the ballot box on the second question effectively 
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being ‘stuffed’ with ‘yes’ votes by voters who would 

have voted ‘no’ if the two questions had been posed 

separately, McConkey’s ‘no’ vote on that question 

was diluted.”  (Response Brief of Cross-Respondent 

at 8). 

 

 This line of argument distorts the meaning of 

the vote dilution concept as it has been used in the 

cases McConkey relies on.  Unlike the dilution 

injury described in those cases, the injury 

McConkey claims is too speculative to support 

standing in this case. 

 

 When ballot boxes are “stuffed” with illegal 

votes, Ex Parte Siebold, 100 U.S. 371 (1879); when 

the state refuses to count votes from arbitrarily 

selected districts, U.S. v. Mosley, 238 U.S. 383 

(1915)1; or when a legislature apportions electoral 

districts on the basis of an unconstitutional method 

of population enumeration, Baker v. Carr, 

369 U.S. 186 (1962); Dep’t of Commerce v. 

U.S. House of Representatives, 525 U.S. 316 (1999), 

then it is not the individual voter’s preferences on a 

given ballot that are compromised, it is his right to 

have his vote counted in a manner consistent with 

the constitution or other laws.  What is at stake in 

those cases is the integrity of each elector’s vote, 

and the imperative to treat electors equally in light 

of constitutional imperatives. 

 

 Even though this case relates to a ballot and 

involved voting, the interest—and hence the injury 

                                         

 1Ex Parte Siebold, 100 U.S. 371 and Mosley, 

238 U.S. 383 are two cases relied upon by the Supreme 

Court in its analysis of the standing issue in Baker, 

369 U.S. at 208, which is relied upon by McConkey. 

(Response Brief of Cross-Respondent at 5-7). 
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that must be alleged—are different.  This case is 

not about alleged interference with the counting of 

votes or access to the ballot box.  McConkey voted 

on the same ballot question that every other elector 

who participated did.  His vote was not diluted, 

because everyone who decided to vote “no” could 

vote “no” and have that vote counted; everyone who 

decided to vote “yes” could vote that way and be 

counted.  What matters in this case is whether 

McConkey’s own vote was impaired, not whether 

his position on the issues could have prevailed had 

the alleged constitutional error not occurred. 

 

 McConkey’s use of the dilution idea is really 

another way of saying that he objects to the result 

of the referendum.  However, while it is axiomatic 

that the voting may have been different if the two 

parts of the marriage amendment were presented 

separately, that is not the relevant issue. 

 

 The relevant issue is that McConkey himself, 

who acknowledges that he would have voted “no” to 

both propositions if they had been presented 

separately, Response Brief of Cross-Respondent at 

11-12, was not injured by any alleged violation of 

the separate amendment rule.  The law of standing 

requires a plaintiff who is truly interested in the 

controversy by virtue of having allegedly suffered a 

direct harm from the complained-of violation, and 

not a hypothetical, speculative harm.  In his 

response brief, McConkey has done no more than 

point out that there may be other voters in 

Wisconsin who, unlike him, would have had 

standing to pursue a separate amendment claim 

here—voters who would have voted differently on 

the two parts of the amendment.  But McConkey 

does not represent any other voters in this case, he 

represents himself alone. 
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 As McConkey acknowledges, Response Brief 

of Cross-Respondent at 11, the standing analysis 

must be tailored to the nature of the substantive 

right being asserted.  One has a right to vote on a 

referendum ballot that presents separate 

amendments as distinct questions, so that one is 

not forced to vote “yes” or “no” to a combined 

question when in fact one wishes to vote 

differentially.  The only issue here is whether 

McConkey himself, not anyone else, was deprived 

of that right (assuming, for purposes of this 

discussion, that there was a deprivation).  The 

possibility that the outcome of the referendum 

would have been different if a different ballot had 

been presented is not a viable basis for standing. 

 

II. MCCONKEY’S SPEECH 

RIGHTS ARE NOT AT ISSUE 

IN THIS CASE, AND IN ANY 

EVENT HIS SPEECH 

RIGHTS WERE NOT 

IMPAIRED. 

 McConkey tries to buttress his claim to 

standing under the separate amendment rule by 

suggesting that the alleged violation of the rule also 

impaired his constitutional right to free speech. 

(Response Brief of Cross-Respondent at 8-10). 

McConkey contends vaguely that his political 

speech in regard to the marriage amendment was 

unlawfully hindered.  Yet McConkey offers no 

evidence whatsoever that his speech was affected in 

any way. 

 

 McConkey says that “[b]y combining the two 

questions into one, the debate over the two 

proposed amendments was necessarily truncated.” 

(Response Brief of Cross-Respondent at 9).  He 
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complains that by combining the two propositions 

into one referendum question, he was unable to 

“discuss compromise” with supporters of a ban on 

same-sex marriage.  Id.  By “compromise” he means 

trying to convince such persons to agree to vote “no” 

on the second part of the amendment. 

 

 This Court has never suggested that the 

constitution’s separate amendment rule implicates 

the constitution’s distinct protection for freedom of 

speech.  Indeed, McConkey’s discussion of speech 

rights conflicts with his own argument that the 

purpose of the separate amendment rule is to 

prevent logrolling.  (Appellant’s Brief at 14-19; see 

also Respondent’s Brief at 10-14).  Since McConkey 

himself was not “logrolled,” he tries to suggest that 

other constitutional interests were impaired, but 

there is no basis in this Court’s precedents for 

linking the separate amendment rule with other, 

distinct constitutional rights. 

 

 In any event, McConkey’s claim to have 

suffered an injury to his speech rights is without 

any basis in fact.  McConkey was able to speak 

freely about the marriage amendment at every 

stage of its progress through the Legislature and 

referendum process.  He has not said otherwise.  All 

McConkey is really saying now is that if the two 

propositions were separately presented, then public 

debate somehow would have been different. 

Perhaps so, but that hardly means the debate that 

never happened is constitutionally acceptable, 

whereas the one that did happen is not. 

 

 Nothing prevented McConkey, or anyone else, 

from criticizing the proposed amendment in terms 

of its combining of two propositions.  There was 

discussion of the second part of the amendment, as 
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the record shows.  (See Respondent’s Brief at 4-5, 

and documents cited therein).  McConkey could 

have participated in that debate, and perhaps did 

so, but he has failed to explain how separating the 

propositions would have liberated him to speak to 

the issues freely, when in the event he was 

otherwise constrained.  The Attorney General 

presented examples of actual public debate on the 

marriage amendment in support of his 

Respondent’s Brief, yet McConkey offers no 

comment on how those examples show that the 

debate was “truncated.” 

 

 What McConkey’s argument indirectly 

highlights is the fact that no one during the long 

public discussion of the marriage amendment 

questioned its compliance with Wis. Stat. art. XII, 

§ 1.  McConkey himself might even have voiced 

public concern about a violation of the separate 

amendment rule, but apparently did not do so.  Yet 

McConkey now would have this lack of concern 

with the issue form the very basis of his standing to 

sue.  If anything, it is an indication that no one was 

aggrieved here with respect to the separate 

amendment rule, including McConkey. 

 

III. MERE PARTICIPATION AS 

A VOTER DOES NOT 

CONFER STANDING 

UNDER THE SEPARATE 

AMENDMENT RULE. 

 Picking up on part of the circuit court’s 

rationale in partially denying the Attorney 

General’s motion to dismiss based on lack of 

standing, see R.-Ap. 134, McConkey contends that 

he has standing because any voter, regardless of his 

or her preferences on the referendum question, 
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would have standing.  (Response Brief of 

Cross-Respondent at 10-12).  To support this idea, 

McConkey relies on a case from Massachusetts and 

one from Hawaii.  The cases McConkey cites, 

however, do not support his position. 

 

 Largess, 373 F.3d 219, which McConkey 

relies on, was a marriage-related case, but it did not 

concern an election nor voting rights more 

generally.  In Largess, the plaintiffs sought to 

restrain implementation of the Massachusetts 

court’s order that the state legislature recognize 

same-sex marriages, and they cited the Guarantee 

Clause of the federal constitution as the basis for 

their claim.  Largess, 373 F.3d at 222-23.  The First 

Circuit assumed that the plaintiffs had an 

individual cause of action under the Guarantee 

Clause (something the Supreme Court had never 

recognized, see id. at 224 n.5), and concluded that if 

the plaintiffs had such a claim, then as citizens of 

the state (not as voters), they would have standing 

to bring a claim under that clause.  Id. at 225. 

 

 In reaching that conclusion, the First Circuit 

said nothing more than what the Attorney General 

is saying here: the standing inquiry must be 

“adjusted to the nature of the claimed injury.”  Id. 

(quoted in Response Brief of Cross-Respondent at 

11).  Here, the claimed injury is the injury of being 

deprived of a choice to vote separately on 

propositions that should have been presented 

separately.  The Attorney General asks this Court 

only to consider how McConkey chose to vote, and 

would have voted in the event the propositions were 

separated.  Since McConkey stipulated he would 

have voted the same way regardless of how the 

questions were presented, we know that he suffered 

no injury. 
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 McConkey’s reliance on Thirty Voters of the 

County of Kauai v. Doi, 599 P.2d 286 (Haw. 1979) is 

also unavailing.  (Response Brief of 

Cross-Respondent at 11-12).  In Thirty Voters, 

plaintiffs brought suit to challenge the form of a 

ballot question that had been modified, before 

presentment to the electorate, such that the choice 

given to voters was changed from a choice between 

“Yes” and “No” to one between “For” and “Against” 

(the text of the question itself having remained the 

same).  Thirty Voters, 599 P.2d at 180.  The 

plaintiffs alleged that the amended ballot was 

unclear and misleading and that it had not been 

shown to them prior to the election as required by 

statute.  Id. at 182.  Without any discussion 

whatsoever, the Hawaii court noted that “the 

electorate as a whole has sufficient interest in the 

outcome of these proceedings to confer standing 

upon it as a party plaintiff.”  Id. at 181. 

 

 The holding in Thirty Voters does not support 

McConkey’s standing in this case, because 

McConkey is not suing on behalf of the electorate, 

but on his own behalf alone.  Were other voters 

involved in this case, then McConkey’s stipulation 

that he would have voted the same way on both 

propositions might not resolve the standing 

question.  However, since McConkey is the only 

plaintiff, the stipulation is dispositive. 

Furthermore, the ballot in Thirty Voters, unlike the 

ballot here, was challenged on multiple grounds, 

including that it was unclear and misleading, a 

defect that, if proven, would affect all voters 

regardless of how they cast their ballot.  Id. at 183. 

A violation of the separate amendment rule, 

however, affects voters differently depending upon 

their voting preferences.  McConkey’s expressed 
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preferences show that he was not injured by any 

alleged violation of the rule. 

 

CONCLUSION 

 A claim under the separate amendment rule 

is a claim that the combination of two (or more) 

propositions in a single referendum question forced 

voters to make a constitutionally unacceptable 

choice between the propositions they support and 

those they do not.  It is not a broad guarantee that 

the wording of each proposed amendment will be 

satisfactory to all voters.  Thus, a voter who wishes 

to sue under the separate amendment rule must 

allege that he wanted to vote differently on the 

multiple propositions but was deprived of that 

opportunity by a violation of the rule.  By his own 

admission, McConkey did not want to vote 

differently, so he lacks standing here. 
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 For the foregoing reasons, and the reasons 

stated in his Cross-Appellant’s Brief, the Attorney 

General respectfully requests that the Court 

reverse the circuit court’s order denying in part the 

Attorney General’s motion to dismiss for lack of 

standing. 
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INTRODUCTION

William C. McConkey ("McConkey") brought

this legal challenge against the Wisconsin Marriage

Amendment ("Marriage Amendment" or

"Amendment"). That constitutional provision, which

was approved in November 2006 by 59% of Wisconsin

voters, states:

Only a marriage between one man and
one woman shall be valid or recognized as
a marriage in this state. A legal status
identical or substantially similar to that
of marriage for unmarried individuals
shall not be valid or recognized in this
state.

WIS. CONST. art. XIII, § 13. McConkey asserts what

is known as a single-amendment or single-subject

procedural challenge, contending that the Marriage

Amendment violates Article XII, Section 1 of the

State Constitution because its provisions serve

distinct and separate purposes not dependent upon or

connected with each other. This claim finds no
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support in either Wisconsin law or in the law of other

states, and thus should be rejected by this Court.

INTEREST OF AMICUS

Amicus Curiae Wisconsin Family Council

("WFC" or "Amicus") was founded in 1986 to educate

the public and encourage the legislature to affirm

Judeo-Christian principles and values in the areas of

marriage, family, and religious liberty. To further its

mission, WFC actively supported the Marriage

Amendment challenged in this case. Initially, WFC

worked closely with state legislators to place the

Amendment on the ballot. Then, once the legislators

submitted the Amendment to the people, WFC

worked tirelessly educating the public about the

Amendment and advocating for its enactment.

Because of its direct and extensive involvement

in the Marriage Amendment's enactment, WFC has a

heightened interest in ensuring that the Amendment
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is not improperly invalidated. Moreover, WFC's first-

hand knowledge about the purpose of and the

procedure surrounding the Amendment will benefit

the Court in resolving the legal issues in this case.

ARGUMENT

I. MCCONKEY LACKS STANDING To CHALLENGE
THE CONSTITUTIONALITY OF THE MARRIAGE
AMENDMENT UNDER ARTICLE XII, SECTION 1
OF THE STATE CONSTITUTION.

The Circuit Court incorrectly concluded that

McConkey had standing to challenge the

constitutionality of the Marriage Amendment. Van

Hollen's brief succinctly and persuasively addresses

the standing question. So rather than restate the

eloquent arguments expounded therein, Amicus joins

and supports Van Hollen's arguments.

Amicus nevertheless emphasizes one point

about the standing question. The Circuit Court

found that "[e]very voter IS entitled to a

constitutionally, procedurally valid amendment and
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is harmed ... when that does not occur." See R-Ap.

135. In effect, the Circuit Court concluded that all

voters have standing to challenge the procedural

propriety of all constitutional amendments. This

reasoning fundamentally transforms standing

analysis in the voting context, see Mast v. Olsen, 89

Wis. 2d 12, 16 (1979), essentially permitting any

voter to assert a procedural challenge to any

constitutional amendment.

sharply with precedent.

That result conflicts

Neither federal nor Wisconsin law permits

standing, as the Circuit Court has, based solely on a

l ' t ' t'mgant S status as voter. Instead, voters have

standing only to the extent that they allege facts

showing a particular "disadvantage to themselves as

individualj] [voters]." Baker v. Carr, 369 U.S. 186,

206 (1962). But as demonstrated in Van Hollen's

brief, McConkey has failed to show that he suffered a
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particularized injury. That requirement does not

evaporate simply because McConkey's claim arises in

the voting context. In short, affirming the Circuit

Court's decision would greatly expand the doctrine of

standing by permitting any disgruntled voter to bring

a procedural challenge to any amendment he

substantively dislikes.

The Court should thus find that McConkey

lacks standing to bring this legal challenge.

II. THE MARRIAGE AMENDMENT DOES NOT
VIOLATE ARTICLE XII, SECTION 1 OF THE
STATE CONSTITUTION.

Article XII, Section 1 of the Wisconsin

Constitution states, in pertinent part, that "if more

than one amendment be submitted [to the voters],

they shall be submitted in such manner that the

people may vote for or against such amendments

separately." WIS. CONST. art. XII, § 1. The

enactment of a constitutional provision violates

5



Article XII, Section 1 only where the newly enacted

provision contains more than one "amendment."

A. The Provisions Of The
Amendment Constitute
Amendment.

Marriage
A Single

A single amendment may include "several

propositions, all tending to effect and carry out one

general object or purpose, and all connected with one

subject." State ex rel. Hudd v. Timme, 54 Wis. 318,

339 (1882); see also State ex rel. Thomson v.

Zimmerman, 264 Wis. 644, 655 (1953). "In order to

constitute more than one amendment, the

propositions submitted must relate to more than one

subject, and have at least two distinct and separate

purposes not dependent upon or connected with each

other." Hudd, 54 Wis. at 336.

"It is within the discretion of the legislature to

submit several distinct propositions as one

amendment if they relate to the same subject matter
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and are designed to accomplish one general purpose."

Milwaukee Alliance Against Racist and Political

Repression v. Elec. Bd. of Wisconsin, 106 Wis. 2d 593,

604-05 (1982). The legislature is "not compelled to

submit as separate amendments the separate

propositions necessary to accomplish a single

purpose." Hudd, 54 Wis. at 337. Instead, the

legislature may bundle multiple propositions in one

amendment so long as they all relate to the same

subject and further the same "general object or

purpose." Milwaukee Alliance, 106 Wis. 2d at 607.

The Marriage Amendment is composed of only

two short sentences, containing a mere forty-three

words. The first sentence-i.e., the definitional

provision-relates directly to the second sentence­

i.e., the imitation provision-and these inextricably

intertwined provisions together constitute just one

amendment. Both provisions address the subject of
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marriage: the definitional prOVISIOn defines

marriage; and the imitation provision prohibits

marriage counterfeits. Both prOVISIOns further the

same general purpose: to preserve the unique

institution of marriage as the union of one man and

one woman. The definitional provision achieves that

goal by defining marriage as the union of one man

and one woman. The imitation provision furthers

that purpose by preventing the indirect

reconfiguration or imitation of marriage through

alternative unions. In short, the Amendment

protects the institution of marriage from redefinition

or restructuring, by either direct or indirect means.

McConkey's analysis attempts to distort the

Marriage Amendment's purpose. By focusing only on

language from the Amendment's joint resolution,

McConkey tries to limit its purpose to defining the

institution of marriage in Wisconsin. See McConkey
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Brief at 30-33. Amicus, however, as a first-hand

participant In the Amendment's enactment,

strenuously refutes McConkey's narrow

characterization of its purpose. As Van Hollen's brief

demonstrates and the Circuit Court found, the

general purpose of the Marriage Amendment is much

broader: to preserve and protect the unique

institution of marriage. The Court should thus reject

McConkey's self-serving characterization of the

Amendment's purpose.

McConkey also attempts to create a more

demanding legal standard, contending that the

provisions of an amendment must be so "interrelated"

that "the defeat of one question would destroy the

overall purpose of the ... proposal." See McConkey

Brief at 19. While this Court has found that such a

close relationship between provisions satisfies the

single-amendment rule, see Milwaukee Alliance, 106
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Wis. 2d at 607, it has never required that the

relationship between prOVISIOns reach such a

heightened level of interrelatedness. In fact, this

Court has upheld a measure against a single­

amendment challenge even though one of the

prOVISIOns was not "intimately and necessarily

connected" to the other prOVISIOns or the overall

purpose. See Hudd, 54 Wis. at 336-37. This Court

should thus reject McConkey's attempt to erect a

stringent legal requirement not supported by

precedent.

Nevertheless, McConkey's more rigorous

standard, while not legally mandated, IS satisfied

here, because the enactment of the definitional

provision without the imitation provision would

"destroy the overall purpose" of the Amendment. As

stated, the purpose of the Amendment is to preserve

the unique institution of marriage. The two-sentence
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Amendment recognizes that "marriage-by-another-

name" relationships-such as civil unions or domestic

partnerships-undermine the institution of marriage

by offering simulated alternatives. While the term

"marriage" is preserved by the first sentence of the

Amendment, without the second prOVISIOn, this

protection would be merely grammatical because the

institution itself would be susceptible to change and

restructuring through imitation unions. 1 A marriage

amendment without the imitation provision would be

an insufficient protection for society's most important

institution.

1 For example, a legislature could duplicate the concept
of marriage, give it a new name like a "civil union," and offer
that replica institution to whomever it chooses. See VT. STAT.
ANN. Tit. 15, § 1204(a) ("Parties to a civil union shall have all
the same benefits. . as are granted to spouses in a
marriage."). Or a court, as a judicial remedy, could force the
legislature to create an imitation marital structure. See Lewis
u. Harris, 908 A.2d 196, 212 (N.J. 2006) (requiring the
legislature, among other options, to "create a separate
statutory structure [of marital unions], such as a civil union").
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B. This Court's Precedent
Demonstrates That The Enactment
Of The Marriage Amendment Did
Not Violate Article XII, Section 1.

Wisconsin law demonstrates that the

enactment of the Amendment did not violate Article

XII, Section 1. This Court has broadly defined the

term "amendment," see Milwaukee Alliance, 106 Wis.

2d at 607; Thomson, 264 Wis. at 655; Hudd, 54 Wis.

at 339, expansively interpreted the "general object or

purpose" of challenged amendments, see Milwaukee

Alliance, 106 Wis. 2d at 608, and accepted tenuous

connections between an amendment's provisions and

its general purpose, see Hudd, 54 Wis. at 36-38. This

Court has thus repeatedly rejected single-amendment

challenges, finding only one such violation

throughout this State's long history.

The first Wisconsin case addressing a single-

amendment challenge was Hudd, 54 Wis. at 318. In

that case, this Court considered whether the
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enactment of a constitutional amendment changing

the legislative sessions from an annual to a biennial

term violated Article XII, Section 1. That

amendment included four separate provisions, one of

which increased the legislators' salaries.

The Hudd Court found that, despite the joining

of these four distinct provisions, a single-amendment

violation had not occurred. This Court reasoned that

"the whole scope and purpose of the matter submitted

to the electors ... was the change from annual to

biennial sessions of the legislature." Id. at 336. The

Court then concluded that all four provisions

furthered that general purpose, specifically finding

that the salary provision, while "perhaps[] less

intimately and necessarily connected with the change

to biennial sessions," was nevertheless connected

with the amendment's overall purpose. Id. at 336-37.

Hudd plainly demonstrates that this Court will
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accept even a tenuous connection between an

amendment's individual provisions and its general

purpose. Here, however, the connection is direct: the

imitation provision is clearly connected to-and,

indeed, IS an integral part of-the Marriage

Amendment's purpose of preserving and protecting

marriage as a unique institution.

Milwaukee Alliance, 106 Wis. 2d at 604-05,

involved an amendment creating a "conditional

release" system for those accused of crimes. The

amendment included five substantive provisions,

each involving distinct issues ranging from conditions

of release to post-arrest hearings. Id. at 600-01.

This Court held that the expansive amendment

at issue in Milwaukee Alliance did not violate the

single-amendment requirement. In reaching that

conclusion, this Court broadly defined the purpose of

the amendment and concluded that its provisions
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were "integral and related aspects of the

amendment's total purpose of adopting the concept of

conditional release." Id. at 608. Likewise, in this

case, both the definitional provision and the imitation

provision constitute "integral and related aspects" of

the Marriage Amendment's purpose of preserving the

unique institution of marriage as the union of one

man and one woman.

Thomson, 264 Wis. at 654-57, is the only case

where this Court has found a single-amendment

violation. That case involved a constitutional

amendment authorizing the legislature to consider

physical area, in addition to population, when

drafting senatorial voting districts. This Court found

a single-amendment violation because the challenged

amendment implemented two unrelated substantive

changes in the law. Id. at 654. First, a provision

changing the boundaries of assembly (rather than
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senate) districts "ha[d] no bearing on the mam

purpose of the proposed amendment ... , nor [did] it

tend to effect or carry out that purpose." Id. at 656.

Second, a provision adding Native-Americans to the

population calculation was "not a detail of a main

purpose to consider area in senate districts[,] but

[was] a separate matter [that] must be submitted as

a separate amendment." Id. at 657. For those

reasons, this Court found a single-amendment

violation.

Contrary to McConkey's suggestions, the

redistricting amendment in Thomson is unlike the

Marriage Amendment at issue here. Even though

the purpose of the amendment in Thomson was

merely to "direct[] the legislature to take area as well

as population into account in apportioning the senate

districts," id. at 656, that amendment made "drastic,

revolutionary" changes In the assembly-district
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boundaries and population computations, id. at 656­

57. Thus, the Thomson amendment significantly

impacted topics unrelated to its purpose. In contrast,

the Marriage Amendment's purpose is to protect the

unique institution of marriage. The definitional

provision prevents the direct redefining of marriage,

and the imitation prOVISIOn prevents the

restructuring of marriage through indirect means.

Unlike in Thomson, both provisions of the Marriage

Amendment further its overall purpose.

In sum, both provisions of the Marriage

Amendment relate to the same subject and further

the same purpose; thus, they together constitute one

amendment whose enactment did not violate Article

XII, Section 1.
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III. EVERY STATE SUPREME COURT THAT HAS
ADDRESSED A SIMILAR SINGLE-AMENDMENT
CHALLENGE To A MARRIAGE AMENDMENT
HAS REJECTED THAT CLAIM.

Five state supreme courts have rejected legal

challenges similar to the single-amendment challenge

raised here. Each court found that the purpose of the

challenged marriage amendment was to preserve

marriage and its unique status (although each

articulated that purpose in slightly different ways).

And, most importantly, each court agreed that its

state's marriage amendment did not violate single-

amendment principles.s

2 A Kentucky trial court also addressed this question in
an unpublished decision. See Wood v. Commonwealth ex rel.
Grayson, No., Civ.A. 04-CI-01537, 2005 WL 1258921, at *5-8
(Ky. Cir Ct. May 26, 2005). The language of the Kentucky
marriage amendment is identical to the Marriage Amendment
at issue here" See Ky. CONST. § 233A. In rejecting that single­
amendment challenge, the Kentucky court concluded:

It cannot be said that the second clause of the
amendment pertaining to [a] legal status
"identical to or similar to marriage for unmarried
individuals" [i.e., the imitation provision] is so
foreign that it has no bearing upon a
constitutional definition of marriage, Nor can
this [c]ourt conclude that the two clauses of the
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The Massachusetts Supreme Judicial Court

found that a proposed marriage amendment did not

violate the single-amendment rule. See Albano v.

Attorney General, 769 N.E.2d 1242, 1247 (Mass.

2002). The broadly worded amendment proposed in

Massachusetts, which was far more intricate than

the Amendment at issue here, contained both a

definitional provision and an imitation provision (in

addition to many others). See id. at 1245 n.4. An

amendment does not violate Massachusetts' single-

amendment rule "[so] long as the provisions of the

[amendment] are related by a common purpose." Id.

at 1247. The Massachusetts Supreme Judicial Court

found that the proposed amendment did not violate

the single-amendment rule because all of its

amendment at issue are essentially unrelated to
one another.

Wood, 2005 WL 1258921, at *7. Following the Wood court's
lead, this Court should likewise conclude that the two
provisions of the Marriage Amendment are sufficiently related
to constitute a single amendment.
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prOVISIOns "relate[d] to the common purpose of

restricting the benefits and incidents of marriage to

opposite-sex couples." Id. at 1247.

Similarly, the Louisiana Supreme Court held

that its state's marriage amendment did not violate

the single-amendment rule. See Forum for Equality

PAC v. McKeithen, 893 So. 2d 715, 729-37 (La. 2005).

That state's lengthy amendment includes both a

definitional provision and an imitation provision (in

addition to a few others). Id. at 717. Louisiana law

permits multiple provisions to "be submitted as one

amendment" so long as all the provisions "may be

logically viewed as parts of a single plan." Id. at 732.

The Louisiana Supreme Court rejected the single­

amendment challenge to its marriage amendment

because that measure "contain[ed] a single plan to

defend [the] civil tradition of marriage" and "each
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provision [therein] constitute[d] an element of [that]

plan." Id. at 736.

Moreover, the Florida Supreme Court also

rejected a single-amendment challenge to its state's

proposed marriage amendment. See Advisory

Opinion to the Attorney General re Florida Marriage

Protection Amendment, 926 So. 2d 1229, 1233-35

(Fla. 2006). The proposed Florida amendment

contained nearly identical language to that found in

the Amendment challenged here. See id. at 1232.

Florida law allows multiple prOVISIOns to be

submitted as one amendment so long as they are

"logically viewed as having a natural relation and

connection as component parts or aspects of a single

dominant plan or scheme." Id. at 1234. The court

determined that the single plan of the proposed

marriage amendment was "the restriction of the

exclusive rights and obligations traditionally
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associated with marriage to legal unions consisting of

one man and one woman as husband and wife." Id.

(quotations omitted). The court thus held that this

common plan satisfied the requirements of the single­

amendment rule. Id.

The Georgia Supreme Court also rejected a

single-amendment challenge to its state's marriage

amendment. See Perdue v. o'Kelley, 632 S.E.2d 110,

113 (Ga. 2006). Georgia's extensive marriage

amendment contains both a definitional and

imitation provision (in addition to many others). See

GA. CONST. art. 1, § 4, ~ 1. In that state, "whether ..

. a constitutional amendment violates the multiple

subject matter rule [depends on] whether all ...

parts of the . . . constitutional amendment are

germane to the accomplishment of a single objective."

Perdue, 632 S.E.2d at 112. The Georgia Supreme

Court determined that the amendment's purpose was
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to "reserv]e] marriage and its attendant benefits to

unions of man and woman," and held that all the

provisions were logically related to that purpose and,

thus, did not violate the multiple-subject rule. Id. at

113.

Furthermore, the Arizona Supreme Court also

rejected a single-amendment challenge to a proposed

marriage amendment. See Arizona Together v.

Brewer, 149 P.3d 742, 749 (Az. 2007). The

amendment at issue in that case was nearly identical

to the Amendment challenged here. See id. at 744

n.2. Arizona's single-amendment rule requires that

provisions of a proposed amendment be "sufficiently

related to a common purpose or principle that the

proposal can be said to constitute a consistent and

workable whole on the general topic embraced[.]" Id.

at 745 (quotations and alterations omitted). The

Arizona Supreme Court determined that the common
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purpose of the proposed amendment was "to preserve

and protect marriage" and that the provisions related

directly to that purpose. Id. Thus, the court

concluded that the proposed marriage amendment

satisfied the single-amendment rule.

CONCLUSION

For the foregoing reasons, the enactment of the

Wisconsin Marriage Amendment did not violate the

single-amendment requirement In Article XII,

Section 1 of the State Constitution.
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I. THE COURT SHOULD NOT INTERPRET THE 
MARRIAGE AMENDMENT PREMATURELY 
OR OVER-BROADLY. 

This lawsuit asks whether a ballot question that 

amends the Wisconsin Constitution to limit marriage to 

different-sex couples may also include a separate provision 

prohibiting recognition of any legal status for same-sex 

couples that is “identical or substantially similar” to marriage 

(“Amendment”) without violating  Article XII, Section 1 of 

that Constitution (“separate-amendment rule”).  This amicus 

brief is submitted to assist this Court in construing what the 

Amendment’s terms “identical or substantially similar” mean.  

Although it is unclear whether those terms can be interpreted 

in any manner that would keep the Amendment from 

violating the separate-amendment rule (a question beyond this 

brief), it is clear that interpreting these terms too broadly 

would violate the separate-amendment rule and should be 

avoided.1  Additionally, should the Court conclude that the 

Amendment does not violate the separate-amendment rule -- 

regardless of how the terms “identical or substantially 

                                              
1 See In re Termination of Parental Rights to Max G.W., 2006 

WI 93, ¶ 20, 293 Wis. 2d 530, 716 N.W.2d 845 (courts should avoid 
interpretations that create constitutional infirmities). 



 

CHI2_2131550.2 2

similar” are interpreted -- the Court should avoid prematurely 

construing the terms because the Amendment’s effect on 

Wisconsin’s recently-adopted domestic partnership law, 2009 

Wis. Act 28 (June 30, 2009) (“Domestic Partnership Law”), 

is now the subject of separate litigation that merits its own 

full consideration.2  

No one disputes that the plain language of the 

Amendment’s first part limits marriage in Wisconsin to 

different-sex couples.  The question is what the Amendment’s 

second part prohibits.  This Court examines three sources in 

construing a constitutional provision:  the plain meaning of 

the words in their context; the constitutional debates and the 

existing practices when the provision was written; and “the 

earliest interpretation of the provision by the legislature as 

manifested in the first law passed following adoption [of the 

provision].”  Thompson v. Craney, 199 Wis. 2d 674, 680, 546 

N.W.2d 123 (1996).  Here, each of these three sources 

compels the same construction – the Amendment’s second 

part was meant to prohibit only (1) recognition of marriages 

                                              
2 See Norquist v. Zeuske, 211 Wis. 2d 241, 252, 564 N.W.2d 748 

(1997) (questions regarding statute’s constitutionality should not be 
decided prematurely, particularly where the record is insufficiently 
developed). 
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lawfully entered into elsewhere by same-sex couples (which 

are “identical” to marriage) and (2) same-sex legal 

relationships “essentially alike” marriage (which are 

“substantially similar” to marriage).  The Amendment never 

was intended to prohibit the State from extending legal rights 

and protections to unmarried couples through a legal status 

that differs materially from marriage. 

A. The Plain Language Of The Amendment’s 
Second Sentence Prohibits Only Legal 
Statuses That Are Exactly The Same As Or 
Essentially Alike Marriage. 

Under the plain meaning rule, “[w]ords and 

phrases are generally accorded their common everyday 

meaning, while technical terms or legal terms of art are given 

their accepted legal or technical definitions.”  Wis. Citizens v. 

Dep’t of Natural Res., 2004 WI 40, ¶ 6, 270 Wis. 2d 318, 677 

N.W.2d 612.  The terms “identical” and “substantially 

similar” are narrow and specific in meaning.  When the 

Amendment was proposed, the Chief of Legal Services at the 

Wisconsin Legislative Council (“WLC”) explained:   

‘Identical,’ of course, means ‘exactly the same for all 
practical purposes’, ‘being the same, having complete 
identity,’ ‘characterized by such entire agreement in 
qualities and attributes that identity may be assumed,’ or 
‘very similar, having such close resemblance and such 
minor difference as to be essentially the same.’  
‘Similar’ is defined as ‘having characteristics in 



 

CHI2_2131550.2 4

common, very much alike, comparable,’ ‘alike in 
substance or essentials,’ or ‘one that resembles another, 
counterpart’, or ‘nearly corresponding, resembling in 
many respects, somewhat like, having a general likeness, 
although allowing for some degree of difference.’ 
‘Substantially’ is defined as meaning ‘essentially; 
without material qualification.’  Thus, something can be 
said to be ‘substantially similar’ if it is essentially alike 
something else. 

WLC Letter regarding 2005 Assembly Joint Resolution 67 

(Feb. 24, 2006) (App. 101-10.) (citations omitted; emphasis 

added). 

The plain meaning of a legal status for same-sex 

couples that is “identical” to marriage cannot refer to 

anything other than marriages lawfully entered by same-sex 

couples in another jurisdiction.  No legal status known by any 

term other than “marriage” can be considered exactly the 

same as marriage because no other status has the same 

consequences, is as meaningful to couples, carries the same 

ties to marriage’s history, traditions, and celebrations or is 

accorded equal respect by society.  Indeed, Wisconsin 

Statutes expressly recognize that “[t]he consequences of the 

marriage contract are more significant to society than those of 

other contracts.”  Wis. Stat. § 765.001(2). 

The unique character of marriage has been 

recognized by courts across the country in ruling that legal 



 

CHI2_2131550.2 5

statuses such as civil unions or domestic partnerships fail to 

provide what marriage confers.  For example, Massachusetts’ 

high court ruled in In re Opinions of the Justices, 802 N.E.2d 

565, 570 (Mass. 2004), that civil unions do not provide the 

same status as marriage, which “is specially recognized in 

society and has significant social and other advantages.”  

Likewise, the California Supreme Court ruled in In re 

Marriage Cases, 183 P.3d 384, 445-46 (Cal. 2008), that even 

a comprehensive domestic partnership law denies same-sex 

couples marriage’s “symbolic importance” and “dignity and 

respect” and provides a status of  “lesser stature” than 

marriage and is unlikely to be treated the same as it.  See also 

Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407, 412 

(Conn. 2008) (explaining that “the institution of marriage 

carries with it a status and significance that the newly created 

classification of civil unions does not embody”).  

A number of states that have enacted civil union 

laws likewise have recognized that civil unions are far from 

identical to marriage.   Even though they allowed civil unions 

providing all the same legal benefits, protections and 
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responsibilities as marriage,3 both Vermont and New 

Hampshire this year enacted laws allowing same-sex couples 

to marry4 because civil unions turned out not to be identical to 

marriage.  See Report of the Vt. Comm’n On Family 

Recognition and Prot. at 26-27 (Apr. 21, 2008) (App. 111-

44.) (civil unions unequal to marriage in practice, nor similar 

in terminology, social, cultural and historical significance or 

portability); see also Final Report of the N.J. Civil Union 

Review Comm’n at 1 (Dec. 10, 2008) (App. 145-223.) 

(providing  same-sex couples civil unions rather than 

marriage “invites and encourages unequal treatment of same-

sex couples and their children” and has “negative effect[s] … 

[on their] physical and mental health”).  

It is easy to see that a relationship other than 

marriage cannot be considered identical to it.  Were a married 

couple told that they were no longer married but instead were 

in a civil union or domestic partnership, they unquestionably 

would feel that they had lost something precious.  Even 

though the legal rights and responsibilities might be the same 

                                              
3 Vt. Stat. Ann., tit. 15, §1204(a) (1999); N.H. Rev. Stats. Ann. § 

457A:6 (2008). 
4 2009 Vt. Laws 3; 2009 N.H. Laws Ch. 59. 
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as before, they would lose the status of marriage.  Thus, when 

the Amendment refers to a legal status identical to marriage, 

it cannot be referring to anything other than the marriages 

same-sex couples are allowed to enter in other states – which 

are identical to other marriages in those states – but which 

Wisconsin does not recognize because of the Amendment.  

See Memorandum, David S. Schwartz, Professor, to Jim 

Dole, Wisconsin Governor at 1-2, 9 (June 4, 2009) 

(App. 224-37) .   

Less clear and indeed premature, particularly on 

this limited record, is what relationship other than marriage is 

“substantially similar.”  While some constitutional 

amendments barring marriage have also barred any legal 

status “similar” to marriage,5 Wisconsin’s Amendment is 

narrower than that and only prohibits a status that is 

“substantially similar” to marriage.  The lead definition of 

“substantially” contained in Black’s Law Dictionary is 

“essentially.”  Black’s Law Dictionary 1428-9 (9th ed. 2009).  

Accordingly, a plain reading of such a relationship would be 

one “essentially” similar to a marriage, in that they provide 

                                              
5 E.g., Tex. Const., art. I, §32(b). 
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the same rights and responsibilities under a different name.  

The plain meaning of the phrase “substantially similar,” 

however, cannot refer to any lesser status, which would not 

be essentially the same as marriage.  Since the rights and 

responsibilities of a “civil union” or “domestic partnership” 

vary from state to state, it is premature for this Court to opine 

what relationship is “essentially alike” marriage in all but 

name. 

B. The Electoral Debate Regarding The 
Amendment And The Practices To Which It 
Responded Confirm That It Was Not 
Intended To Bar A Status That Provides 
Fewer Legal Protections Than Marriage.  

A second source important in construing a 

constitutional provision is the debate surrounding its adoption 

and the practices existing at the time.  As explained State v. 

Cole, 2003 WI 112, ¶ 10, 264 Wis. 2d 520, 665 N.W.2d 328 

(citations omitted), Wisconsin courts construe constitutional 

amendments to “give effect to the intent of the framers and of 

the people who adopted it.” 

In reviewing the Amendment’s history, the 

Attorney General correctly observes that the prohibition 

against recognition of any legal status that is “substantially 

similar” to marriage had a specific and narrow intended 
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meaning – to “prevent same-sex marriages from being 

legalized in this state regardless of the name used by a court 

or other body to describe the legal institution.”  Att’y Gen. 

Br. at 27.  This particular language was aimed, in part, at a 

pending bill that “would have created a new legal status 

conferring all the statutory and other rights and 

responsibilities of marriage” under a different name.  Id. at 28 

(emphasis added).  The Amendment’s proponents intended 

the “substantially similar” language to ensure the Amendment 

could not be “circumvented by the creation of an alternative 

legal status that was like marriage in all but name.”  Id. at 29 

(emphasis added). 

The proponents apparently intended, at least in 

part, to respond to national marriage litigation developments 

where parallel institutions were created to provide all 

statutory rights, benefits and obligations of marriage, but 

under a different name.  E.g., Baker v. State of Vt., 744 A.2d 

864, 886-7 (Vt. 1999) (permitting the legislature to create a 

status with all the same rights and responsibilities as marriage 

under the name “civil union”); Lewis v. Harris, 908 A.2d 196, 

200 (N.J. 2006) (same).  Indeed, the Amendment’s legislative 

sponsors unequivocally stated that the Amendment would not 
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prohibit extending legal benefits to same-sex couples, only 

legal relationships that conferred marriage by another name.  

State Senator Fitzgerald, who introduced the Amendment 

through 2005 Senate Joint Resolution 53, noted “Could a 

legislator put together a pack of 50 specific things they would 

like to give to gay couples? Yeah, they could.”  (App. 240.)  

Likewise, Representative Gundrum, in 

introducing the Amendment through 2003 Assembly Joint 

Resolution 66, wrote that it: 

does not prohibit the state, local governments or private 
entities from setting up their own legal construct to 
provide particular privileges or benefits, such as health 
insurance benefits, pension benefits, joint tax return 
filing, hospital visitation, etc. as those bodies are able 
and deem appropriate. As long as the legal construct 
designed by the state does not rise to the level of 
creating a legal status ‘identical or substantially similar’ 
to that of marriage (i.e., marriage, but by a different 
name), no particular privileges or benefits would be 
prohibited. 

(App. 243.) (emphasis supplied.) 

It therefore has to be assumed that legislators 

voting for the Amendment did not intend it to prohibit a legal 

status conferring anything less than all legal rights of 

marriage.  See Dairyland v. Doyle, 2006 WI 107, ¶¶ 33-36, 

295 Wis. 2d 1, 719 N.W.2d 408 (when Wisconsin’s 

legislators are told that an amendment will have a specific 

reach, they are assumed to have voted with that in mind).   
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This meaning of the Amendment is confirmed 

by “the information used to educate the voters during the 

ratification campaign,” which also “provides evidence of the 

voters’ intent.”  Id., 2006 WI 107, ¶ 37.  The organizations 

that conducted voter outreach supporting the Amendment 

stated that it would not prohibit extending domestic 

partnership benefits to same-sex couples.  (App. 245 (“the 

bottom line is this: the marriage amendment is not about 

benefits. It is about preserving one-man/one-woman marriage 

and giving children the best opportunity to have a mother and 

a father.”))  Julaine Appling, President of Vote Yes for 

Marriage in Madison, dismissed fears that the Amendment 

would affect domestic partner benefits as a “chicken little” 

scare tactic meant to distract voters from the proposal’s real 

aim – preventing same-sex marriage.6  (App. 247; see also 

Wisconsin Coalition for Traditional Marriage Answers to 

Commonly Asked Questions (App. 250-51)7 (“nothing in the 

second sentence . . . would prohibit currently existing benefit 

                                              
6 Curiously, Ms. Appling is a petitioner in Appling v. Doyle, 

supra, where she now asserts the Amendment has precisely the effect she 
disclaimed. 

7 See http://www.savemarriagewi.org/faq.html. 
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arrangements such as hospital visitations or private property 

transfer, nor prevent such arrangements in the future”).)  

C. Subsequent Legislation Confirms The 
Amendment’s Narrow Reach. 

Finally, the “legislature’s subsequent actions are 

a crucial component of any constitutional analysis because 

they are clear evidence of the legislature’s understanding of 

that amendment.”  Dairyland, 2006 WI 107, ¶45.  As the first 

Wisconsin law passed after the Amendment’s adoption that 

directly affects the legal rights of same-sex couples, the 

Domestic Partnership Law provides certain benefits to same-

sex couples who register as domestic partners, but 

unquestionably does not afford them the full scope of rights 

provided to spouses in marriage,8 confirming that the 

Amendment only bans a legal status “essentially alike” 

marriage, but not one short of that. 

By way of example only, domestic partnership 

status under the Wisconsin law does not include: 

                                              
8 See Letter from Don Dyke to Bob Lang, Director, Legislative 

Fiscal Bureau, (May 6, 2009) (“Fiscal Bureau Letter”) (explaining that 
Domestic Partnership Act provides those who register as domestic 
partners only certain rights regarding health care, real property, and 
estate law, such as hospital visitation rights, health care decision-making, 
standing to sue for wrongful death, family leave eligibility, and the 
ability to hold property as joint tenants) (App. 273-280). 
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(1) the mutual obligation of support that 
spouses have in a marriage (e.g., Wis. 
Stat. §§ 765.001(2) and 766.55(2)(a)); 

(2) the comprehensive marital property 
system applicable to spouses. (see 
generally Wis. Stat. ch. 766); or 

(3) the availability of divorce law for 
terminating a marriage  (see generally 
Wis. Stat. ch. 767). 

Likewise “[t]he above legal aspects of marriage are 

comprehensive, core aspects of the legal status of marriage 

that are not generally included as part of the legal status 

conferred by a domestic partnership.”  (App.  275)    

The Legislature’s enactment of the Domestic 

Partnership Law evidences no impediment to providing 

unmarried couples benefits that were less comprehensive than 

those provided to those who legally marry.  As “the first law 

passed following adoption [of the Amendment]” Thompson, 

199 Wis. 2d at 680, the Domestic Partnership Law puts 

beyond doubt that only marriages of same-sex couples 

entered in other states, and perhaps an as yet undefined status 

“essentially alike” marriage by another name, can be 

considered legal statuses that the Amendment forbids as 

identical or substantially similar to marriage.    
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II. THE AMENDMENT WOULD VIOLATE THE 
SEPARATE-AMENDMENT RULE IF THE 
PROHIBITION AGAINST A “LEGAL STATUS 
SUBSTANTIALLY SIMILAR TO THAT OF 
MARRIAGE” WERE  INTERPRETED TO 
APPLY TO MORE THAN A LEGAL STATUS 
PROVIDING ALL OF THE RIGHTS AND 
RESPONSIBILITIES OF MARRIAGE BY 
ANOTHER NAME. 

“In order to constitute more than one 

amendment, the propositions submitted must relate to more 

than one subject, and have at least two distinct and separate 

purposes not dependent upon or connected with each other.”  

State v. Timme, 54 Wis. 318, 336 11 N.W. 785, 791 (Wis. 

1882).9  As the foregoing sections demonstrate, the language, 

purpose, and history of the Amendment all confirm it was 

intended to prohibit only recognition of marriages lawfully 

entered by same-sex couples in other states and relationships 

conferring all the rights and responsibilities of marriage under 

another name.  This is a different subject than denying same-

sex couples a lesser status under which they may receive 

more limited rights or benefits.  Furthermore, the 

Amendment’s purpose of not allowing marriage by same-sex 

couples – whatever name is conferred on that status – is not 

                                              
9 The two-subject test is discussed in McConkey’s brief and not 

repeated here. 
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dependent upon or connected with denying same-sex couples 

more limited rights.  Were the Amendment construed to have 

such a broad reach that it would prohibit more limited rights, 

like those just enacted in the Domestic Partnership Law, it 

would violate Wisconsin’s separate-amendment rule.  As 

demonstrated above, marriage (and marriage by a different 

name) are viewed as a vastly different subject than domestic 

partnership benefits by the Amendment’s drafters and 

proponents, Wisconsin’s legislature, and other states, 

including California, Massachusetts, New Jersey and 

Vermont.   

Perhaps as important, these different statuses 

were seen as quite distinct by Wisconsin’s voters when the 

Amendment was enacted.  A 2006 statewide poll showed that 

Wisconsin’s electorate understood that marriage was unique 

and fundamentally different than other types of relationship 

recognition.  (App. 281-83.)  The poll revealed that 59% of 

then-likely voters at least leaned “yes” on the Amendment, 

while 38% were at least leaning “no.”  (Id.)10  In the same  

                                              
10 The Amendment ultimately was approved by 59% of the 

electorate.  (Id.) 



 

CHI2_2131550.2 16

poll, however, 44% of likely-voters at least leaned “no” when 

presented with only the second sentence of the Amendment, 

while only 40% at least leaned “yes.”  (Id.).    

The Attorney General correctly notes in his 

cross-appeal that “The separate amendment rule … prevents 

an unpopular measure from passing by being hitched to a 

popular one.”  Br. of Cross-Appellant at 6.  That is precisely 

what the Amendment would have done if it actually barred 

not only marriage, but also less protective legal statuses.  The 

Amendment therefore should not be construed so broadly that 

it would violate Wisconsin’s separate amendment rule. 



 

CHI2_2131550.2 17

Dated this 27th day of August, 2009 

 
 
David B. Goroff  
Foley & Lardner LLP 
321 N. Clark St., Suite 2800 
Chicago, IL  60654-5313 
(312) 832-4500 
Of Counsel for Lambda Legal Defense 
and Education Fund, Inc. Fair 
Wisconsin, and the ACLU of Wisconsin 
 
Christopher R. Clark 
Lambda Legal Defense  
and Education Fund, Inc. 
11 East Adams, Suite 1008 
Chicago, IL  60603 
(312) 663-4413 
Of Counsel for Lambda Legal Defense 
and Education Fund, Inc. 
 

/s/ Katherine C. Smith 
      
William M. Conley (WBN 1009504) 
Callie M. Bell (WBN 1047590)  
Katherine C. Smith (WBN 1065796) 
Foley & Lardner LLP 
150 East Gilman Street 
Madison, WI  53703-1481 
(608) 257-5035 
Attorneys  for Lambda Legal Defense 
and Education Fund, Inc. Fair 
Wisconsin, and the ACLU of Wisconsin
 
Laurence J. Dupuis (WBN 1029261) 
ACLU of Wisconsin Foundation, Inc. 
207 E. Buffalo Street, #325 
Milwaukee, WI  53202 
(414) 272-4032 
Of Counsel for ACLU of Wisconsin  
 
 

 



 

CHI2_2131550.2 

CERTIFICATION AS TO FORM 
 

I certify that this brief conforms to the rules 
contained in Wis. Stat. § 809.19(7) for an amicus brief and 
appendix produced using the following font: 

□ Monospaced font:  10 characters per 
inch; double spaced; 1.5-inch margin on left 
side, and 1 inch margins on the other 3 sides.  
The length of this brief is _______. 

 
■ Proportional serif font:  Minimum 
printing resolution of 200 dots per inch, 13 
point body text, 11 point for quotes and 
footnotes, leading of minimum 2 points, 
maximum of 60 characters per full line of body 
text.  The length of this brief is 2970 words. 

I hereby certify that the text of the e-brief is 

identical to the text of the paper brief. 

Dated this 27th day of August, 2009 

  /s/ Katherine C. Smith 
       
William M. Conley (WBN 1009504) 
Callie M. Bell (WBN 1047590) 
Katherine C. Smith (WBN 1065796) 
Foley & Lardner LLP 
150 East Gilman Street 
Madison, WI  53703-1481 
(608) 257-5035 
 
Attorneys for LAMBDA Legal Defense and 
Education Fund, Inc., Fair Wisconsin and ACLU 
of Wisconsin 
 



 

CHI2_2131550.2 

CERTIFICATION OF APPENDIX 
 

I hereby certify that filed with this brief, either as a separate 
document or as a part of this brief, is an appendix that complies with 
§ 809.19(2)(a) and that contains:  (1) a table of contents; (2) relevant trial 
court record entries; (3) the findings of opinions of the trial court; and (4) 
portions of the record essential to an understanding of the issues raised, 
including oral or written rulings or decisions showing the trial court’s 
reasoning regarding those issues. 

I further certify that if the record is required by law to be 
confidential, the portions of the record included in the appendix are 
reproduced using first names and last initials instead of full names of 
persons, specifically including juveniles and parents of juveniles, with a 
notation that the portions of the record have been so reproduced to preserve 
confidentiality and with appropriate references to the record. 

I hereby certify that the text of the e-appendix is identical to 
the text of the paper appendix. 

Dated this 27th day of August, 2009 

  /s/ Katherine C. Smith 
       
William M. Conley (WBN 1009504) 
Callie M. Bell (WBN 1047590) 
Katherine C. Smith (WBN 1065796) 
Foley & Lardner LLP 
150 East Gilman Street 
Madison, WI  53703-1481 
(608) 257-5035 
 
Attorneys for LAMBDA Legal Defense and 
Education Fund, Inc., Fair Wisconsin and ACLU 
of Wisconsin 
 
 

 



RECEIVED
09-09-2009
CLERK OF SUPREME COURT
OF WISCONSIN



















































































































































































































































































































































































SUPREME COURT OF WISCONSIN 

______________________________ 

 

No. 2008AP001868 

 

 

WILLIAM C. MCCONKEY, 

 

 Plaintiff-Appellant-Cross-Respondent,  

 

 vs.       

 

J.B. VAN HOLLEN, in his role as 

Attorney General of Wisconsin, 

 

 Defendant-Respondent-Cross-Appellant. 

 

 

ON APPEAL AND CROSS-APPEAL FROM FINAL ORDERS OF THE 

DANE COUNTY CIRCUIT COURT, THE HONORABLE RICHARD G. 

NIESS PRESIDING, AND ON CERTIFICATION FROM THE COURT 

OF APPEALS, DISTRICT IV 

 

 

BRIEF OF AMICUS CURIAE THE LEAGUE OF WOMEN VOTERS OF 

WISCONSIN EDUCATION FUND IN SUPPORT OF PLAINTIFF-

APPELLANT-CROSS-RESPONDENT WILLIAM C. MCCONKEY 

 

 

FRIEBERT, FINERTY & ST. JOHN, S.C. 

Matthew W. O‟Neill, SBN 1019269 

Sara Elizabeth Dill, SBN 1042113 

330 East Kilbourn Avenue, Suite 1250 

Milwaukee, Wisconsin 53202 

Telephone: (414) 271-0130 

Facsimile:  (414) 272-8191 

Attorneys for League of Women Voters of Wisconsin Education Fund 

RECEIVED
09-30-2009
CLERK OF SUPREME COURT
OF WISCONSIN



i 
 

 

TABLE OF CONTENTS 
 

 

 

TABLE OF 

AUTHORITIES……………………………………………………………….ii 

 

INTRODUCTION……………………………………………………………..1 

 

INTEREST OF AMICUS………………………………………………………1 

 

ARGUMENT…………………………………………………………………2 

 

I. MCCONKEY HAS STANDING TO BRING THIS CASE………………..2 

 

A. The General Standing Analysis……………………………...2 

 

B. McConkey‟s Status as a Voter Is Sufficient, By Itself, to 

Provide Standing……………………………………………..4 

 

C. McConkey Has Standing Based on His Suffering an 

Injury-in Fact, Namely, the Violation of His First 

Amendment Rights…………………………………………..6 

 

CONCLUSION………...……………………………………………………...9 

 

CERTIFICATION OF FORM AND LENGTH…………………………………...10 

 

CERTIFICATE OF MAILING………………………………………………....11 

 

CERTIFICATE OF COMPLIANCE WITH RULE 809.19(12)…………………...12 

 



ii 
 

 

TABLE OF AUTHORITIES 
 

CASES 

 

AFSCME Council 25 v. Land, 583 F.Supp.2d 840 (E.D. Mich. 2008) ......... 5 

 

Anderson v. Celebrezze, 460 U.S. 780 (1983)............................................... 8 

 

Baker v. Carr, 369 U.S. 186 (1962) .......................................................... 4, 5 

 

Bates v. Little Rock, 361 U.S. 516 (1960) ..................................................... 8 

 

Bullock v. Carter, 405 U.S. 134 (1972) ......................................................... 5 

 

Burdick v. Takushi, 937 F.2d 415 (9th Cir. 1991) ......................................... 8 

 

Burton v. Georgia, 953 F.2d 1266 (11th Cir. 1992) ...................................... 4 

 

Bush v. Gore, 531 U.S. 98 (2000) ................................................................. 4 

 

Carroll v. Princess Anne, 393 U.S. 175 (1968) ............................................ 7 

 

Charles H. Wesley Educ. Found., Inc., v. Cox, 408 F.3d 1349 (11th 

Cir. 2005) ....................................................................................................... 5 

 

Coleman v. Miller, 307 U.S. 433 (1939) ....................................................... 4 

 

Dep’t of Commerce v. U.S. House of Rep., 525 U.S. 316 (1999) ................. 4 

 

Elrod v. Burns, 427 U.S. 347 (1976) ............................................................. 3 

 

Griffin v. Burns, 570 F.2d 1065 (1st Cir. 1978) ............................................ 4 

 

Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966) ................... 5 

 

Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982) ............................... 3 

 



iii 
 

Initiative and Referendum Institute v. Walker, 450 F.3d 1082 (10th 

Cir. 2006) (en banc), cert. denied, 549 U.S. 1245 (2007) ............................. 3 

 

Kidd v. Cox, 2006 WL 1341302 (N.D. Ga. 2006) ......................................... 5 

 

Lance v. Coffman, 549 U.S. 437 (2007) ........................................................ 4 

 

Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) .................................... 7 

 

Mast v. Olsen, 89 Wis. 2d 12, 278 N.W.2d 205 (1979) ................................ 2 

 

Mills v. Alabama, 384 U.S. 214, 218-19 (1966) ........................................... 7 
 

Milwaukee County Pavers Assoc. v. Fiedler, 707 F. Supp. 1016 

(W.D. Wis. 1989) .......................................................................................... 3 

 

NAACP v. Alabama, 357 U.S. 449 (1958) .................................................... 8 
 

NAACP v. Button, 371 U.S. 415 (1963) ........................................................ 8 

 

Nader v. Brewer, 2006 WL 1663032 (D. Ariz. 2006) .................................. 5 
 

New Progressive Party v. Hernandez-Colon, 779 F. Supp. 646 

(D.P.R. 1991) ................................................................................................. 4 

 

New York Times v. Sullivan, 376 U.S. 254 (1964) ........................................ 7 

 

Nixon v. Herndon, 273 U.S. 536 (1927) .................................................... 4, 5 

 

North Dakota Family Alliance, Inc. v. Bader, 261 F. Supp. 2d 1021 

(D. N.D. 2005) ............................................................................................... 8 

 

Partnoy v. Shelley, 277 F. Supp. 2d 1064 (S.D. Cal. 2003) .......................... 7 

 

Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969) ............................ 7 

 

Reynolds v. Simms, 377 U.S. 533 (1964) ...................................................... 4 
 



iv 
 

Stanley v. Georgia, 394 U.S. 557 (1969) ...................................................... 7 
 

State ex. rel. First National Bank of Wisconsin Rapids v. M & I 

Peoples Bank of Coloma, 95 Wis. 2d 303, 290 N.W.2d 321 (1980) ............ 2 

 

Storer v. Brown, 415 U.S. 724, 737 (1974) ................................................... 5 

 

Terry v. Adams, 345 U.S. 461 (1953) ............................................................ 5 

 

United States v. Students Challenging Regulatory Agency 

Procedures, 412 U.S. 669 (1973) .................................................................. 2 
 

Virginia v. Black, 538 U.S. 343, 365 (2003) ................................................. 7 
 

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer 

Council, Inc., 425 U.S. 748 (1976) ........................................................... 7, 8 
 

Warth v. Seldin, 422 U.S. 490 (1975) ....................................................... 2, 3 
 

Wesberry v. Sanders, 376 U.S. 1 (1964) ....................................................... 4 
 

West Virginians for Life, Inc. v. Smith, 919 F. Supp. 954 (S.D. W.V. 

1996) .............................................................................................................. 6 
 

Wood v. Georgia, 370 U.S. 375, 392 (1962) ................................................. 7 
 

Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) ............................................. 4 

 

STATUTES AND CONSTITUTIONAL PROVISIONS 

 

Wisconsin Constitution 
 

Wisconsin Constitution, Art. I, Section 3…………………………………6 

 

Wisconsin Constitution, Art. XII, Section 1………………………………..5 

 

United States Constitution 
 

Art. I, U.S. Constitution……………………………………………………6 



1 
 

INTRODUCTION 
 

 Amicus Curiae asserts that the Circuit Court was correct in finding 

that McConkey has standing and disagrees with the standing issue as stated 

by the Defendant-Appellee-Cross-Appellant Attorney General J.B. Van 

Hollen  (“Defendant”) in his Brief.  As set forth below, standing to 

challenge a governmental act that implicates voting and First Amendment 

concerns is perforce an extremely low threshold.  Courts do not delve into 

the merits of the constitutional challenge to determine whether standing 

exists; rather, it is the assertion of the constitutional right, and the 

threatened or actual alleged violation of that right, that provides standing to 

assert the challenge through to a decision on the merits. 

 

 The Defendant‟s position here is that the only person with any 

standing to assert a constitutional challenge to the Marriage Amendment 

under Article XII, Section 1 of the Wisconsin Constitution is one who 

would have voted “yes” to one separate question and “no” to another.  This 

position lacks merit on many levels, but one fundamental defect stands out 

sharply: the alleged harm to First Amendment rights from the bundling of 

two separate issues into one extends not only within the voting booth but 

without – McConkey and other citizens have a protected First Amendment 

right to advocate for specific votes on separate constitutional amendments.  

The harm to this right of free speech and association provides standing to 

McConkey under well-established constitutional precedent.     

 

INTEREST OF AMICUS 

 

 Amicus Curiae League of Women Voters of Wisconsin Education 

Fund, Inc., (“League” or “Amicus”) is a nonpartisan, grassroots 

membership organization that encourages active and informed participation 

in government, works to increase understanding of major public policy 

issues and seeks to influence public policy through education and 

advocacy.  The League works to protect the fundamental right to vote by 

providing general information to the public about the process of voter 

registration, produces voter guides with candidates‟ answers to questions, 

encourages citizen participation between elections, and takes positions on 

selected issues.  The League publicly opposed the Marriage Amendment. 
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 Based on its long-term involvement in fostering voter participation 

and protection of the fundamental right to vote, the League has a 

heightened interest in protecting the right to vote and the intertwined rights 

of freedom of speech and ability to petition the government by challenging 

violation of these rights through the judicial process.  The League considers 

the ability to make a clear choice, free of confusion, to be a critical voting 

right. 

 

Moreover, the League possesses ninety years of experience in 

developing case law and public policy concerning voter rights nationwide 

and in Wisconsin, which will benefit the Court in resolving the legal issues 

in this case.  

 

ARGUMENT  

 

I. MCCONKEY HAS STANDING TO PURSUE THIS CONSTITUTIONAL 

 CHALLENGE 
 

 A. General Standing Analysis 

 

Where a plaintiff has raised a constitutional challenge to legislative, 

executive, or administrative acts, the standing question is twofold: whether 

“the plaintiff himself has suffered „some threatened or actual injury 

resulting from the putatively illegal action,‟” and “whether the 

constitutional … provision on which the claim rests properly can be 

understood as granting persons in the plaintiff‟s position a right to judicial 

relief.” Warth v. Seldin, 422 U.S. 490, 499-500 (1975) (citation omitted).  

See also Mast v. Olsen, 89 Wis. 2d 12, 16, 278 N.W.2d 205, 207 (1979) 

(“A party has standing to challenge a statute if that statute causes that party 

injury in fact and the party has a personal stake in the outcome of the 

action.”). 

   

The magnitude of plaintiff‟s injury is not the issue.  State ex. rel. 

First National Bank of Wisconsin Rapids v. M & I Peoples Bank of 

Coloma, 95 Wis. 2d 303, 309, 290 N.W.2d 321, 326 (1980).  “„[A]n 

identifiable trifle is enough for standing to fight out a question of 

principle.‟”  United States v. Students Challenging Regulatory Agency 

Procedures, 412 U.S. 669, 689 n.14, (1973).   
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In fact, “[t]he actual or threatened injury required by Art. III may 

exist solely by virtue of „statutes creating legal rights, the invasion of which 

creates standing.‟”  Havens Realty Corp. v. Coleman, 455 U.S. 363, 373 

(1982) (quoting Warth, 422 U.S. at 500).  The violation of a fundamental 

constitutional right constitutes irreparable injury, even if only temporary.  

Elrod v. Burns, 427 U.S. 347, 373 (1976).  See also Milwaukee County 

Pavers Assoc. v. Fiedler, 707 F. Supp. 1016, 1031 (W.D. Wis. 1989) 

(where violations of constitutional rights are alleged, further showing of 

irreparable injury may not be required).   

 

In evaluating a standing argument, courts should not delve into the 

underlying merits of the case.  See Initiative and Referendum Institute v. 

Walker, 450 F.3d 1082 (10th Cir. 2006) (en banc), cert. denied, 549 U.S. 

1245 (2007).  In Walker, groups desiring to mount a ballot initiative alleged 

that a state constitutional provision imposing a supermajority voting 

requirement violated their First Amendment right of free speech.  

Specifically, plaintiffs alleged that the constitutional provision had “a 

chilling effect on [the plaintiffs‟] speech” in support of certain initiatives.  

Id. at 1088.  The defense argued that the plaintiffs did not have standing 

because their claim on the merits was incorrect.  The Tenth Circuit, in 

finding the plaintiffs had standing, declined to consider the merits 

arguments in the context of the standing review because the defendants had 

“confused[d] standing with the merits,” and that, “[f]or purposes of 

standing, the question cannot be whether the Constitution, properly 

interpreted, extends protection to the plaintiff‟s asserted right or interest,” 

because that would be a determination of the merits of plaintiffs‟ claim 

under the guise of an evaluation of their standing.  Id. at 1092.       

 

In this case, the Circuit Court correctly determined that McConkey 

had standing, and the Defendant‟s assertion otherwise is incorrect.  

McConkey alleged a violation of his Constitutional rights, which, by itself, 

represents an irreparable injury.  The merits of the underlying claim are 

irrelevant to a finding of standing.  McConkey has alleged constitutional 

injury and seeks to redress that injury through the judicial process.  He has 

a personal stake in the outcome of this case, given the violation of his 

fundamental constitutional rights to vote and freedom of speech.   
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B. McConkey’s Status as a Voter Is Sufficient, By Itself, to 

Provide Standing. 

 

Voting is a “fundamental political right, because it is preservative of 

all rights,”  Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886); and this right is 

a fundamental interest protected by the Constitution.  Reynolds v. Simms, 

377 U.S. 533, 554-55 (1964).  A citizen‟s right to vote without arbitrary 

impairment by the state is a legally protected interest that confers standing.  

Baker v. Carr, 369 U.S. 186, 208 (1962); Lance v. Coffman, 549 U.S. 437 

(2007); Reynolds v. Simms, 377 U.S. 533, 555 (1964) (“The right to vote 

freely for the candidate [or issue] of one‟s choice is of the essence of a 

democratic society, and any restrictions on that right strike at the heart of 

representative government.”).  Equal protection requires heightened judicial 

scrutiny of an election law that burdens the right to vote.  See Bush v. Gore, 

531 U.S. 98, 105 (2000).  Further, “[n]o right is more precious in a free 

country than that of having a voice in the election of those who make the 

laws under which, as good citizens, we must live.”  Wesberry v. Sanders, 

376 U.S. 1, 17 (1964).    

 

It is an “obligation of government” that the ballot be “balanced, 

impartial and neutral,” with options that are clearly identified and free of 

confusion, as this can implicate due process concerns.  New Progressive 

Party v. Hernandez-Colon, 779 F. Supp. 646, 660 (D.P.R. 1991); Burton v. 

Georgia, 953 F.2d 1266, 1269 (11th Cir. 1992); Griffin v. Burns, 570 F.2d 

1065, 1077 (1st Cir. 1978) (“If the election process itself reaches the point 

of patent and fundamental unfairness, a violation of the due process clause 

may be indicated.”).   

 

Voters have standing to challenge laws that impact voting rights 

because “[t]hey are asserting „a plain, direct and adequate interest in 

maintaining the effectiveness of their votes.‟” Baker v. Carr, 369 U.S. 186, 

208 (1962); quoting Coleman v. Miller, 307 U.S. 433, 438 (1939).  See also 

Department of Commerce v. U.S. House of Representatives, 525 U.S. 316 

(1999).     

 

Voters have standing, solely on the basis of their status as voters, to 

allege violations of First and Fourteenth Amendments and the Voting 

Rights Act and to seek redress of injury to voting rights.   Nixon v. 
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Herndon, 273 U.S. 536 (1927); Terry v. Adams, 345 U.S. 461 (1953); 

Baker v. Carr, 369 U.S. 186 (1962); Harper v. Virginia State Bd. of 

Elections, 383 U.S. 663 (1966); Bullock v. Carter, 405 U.S. 134 (1972); 

AFSCME Council 25 v. Land, 583 F. Supp. 2d 840 (E.D. Mich. 2008) 

(court finds standing of individual plaintiffs based on intent to campaign 

and allegations of a violation of voting rights).   

 

In fact, the Supreme Court notes that “a number of facially valid 

provisions of election laws may operate in tandem to produce 

impermissible barriers to constitutional rights.”  Storer v. Brown, 415 U.S. 

724, 737 (1974).  In Nader v. Brewer, 2006 WL 1663032 (D. Ariz. 2006), 

the court found plaintiffs had standing solely on the basis of their 

contention that their vote and their free speech rights were diminished by 

limits placed on ballot choices.  See also Kidd v. Cox, 2006 WL 1341302 

(N.D. Ga. 2006).  

 

Every Wisconsin voter has the opportunity to vote on each proposed 

amendment to the Constitution.  Wis. Const. Article XII, Section 1.  The 

legislature designed this provision to protect against logrolling and ensure 

that the opinion and intent of voters is accurately reflected in the results.   

 

The deprivation of McConkey‟s right to separately express his will 

on the two amendments because these amendments were not part of a 

single purpose, resulting in vote dilution, is sufficient to confer standing.  

Courts frequently recognize that “[a] plaintiff need not have the franchise 

wholly denied to suffer injury.”  Charles H. Wesley Educ. Found., Inc., v. 

Cox, 408 F.3d 1349, 1352 (11th Cir. 2005).  It is the process itself in which 

McConkey asserts his rights were violated.  His possession of the 

fundamental right to vote grants him standing to challenge constitutional 

errors and violations in the process.  This is the rule according to the United 

States Supreme Court, and federal and state courts throughout the nation.   

 

The Defendant‟s allegation that McConkey lacks standing because 

he would have voted “no” on both parts of the Amendment, had they been 

submitted separately, is simply a misstatement of the law.  McConkey has a 

right to a valid, constitutional ballot in the first place.  How a person votes 

is irrelevant if the ballot itself is illegal.  Additionally, the analysis of 

whether the Amendment was the result of log-rolling does not have a role 
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in a Court‟s determination of standing.  These questions go to the very 

merits of the case, and as multiple courts have held, are irrelevant and 

improper to consider in determining standing.   

 

Therefore, as a voter in Wisconsin, McConkey has standing to 

challenge the Constitutionality of the Marriage Amendment.  

 

C. McConkey Has Standing Based On His Suffering An Injury-

In-Fact, Namely, The Violation Of His First Amendment 

Rights.  

 

The right to vote is deeply intertwined with First Amendment 

protections.  For what good is the right to vote if governments are allowed 

to infringe upon an individual‟s ability to educate others about the meaning 

and impact of laws on which they are voting?  The case at bar not only 

includes an alleged infringement on the right to vote, but a violation of the 

plaintiff‟s First Amendment right to free speech.  The irreparable injury 

inflicted upon the plaintiff was the deprivation of freedom of speech.  This 

alleged violation of First Amendment rights independently confers standing 

upon McConkey.   

 

The First Amendment guarantees that “Congress shall make no law 

… abridging the freedom of speech, or of the press; or the right of the 

people peaceably to assemble, and to petition the Government for a redress 

of grievances.”  Art. I, U.S. Const.  Free speech is also guaranteed by Art. I, 

§ 3 of the Wisconsin Constitution, which provides, “[e]very person may 

freely speak, write and publish his sentiments on all subjects … and no 

laws shall be passed to restrain or abridge the liberty of speech or of the 

press.”   

 

“First Amendment freedoms are designed to ensure the proper 

functioning of the democratic process and to protect the rights of 

individuals and minorities within that process.”  West Virginians for Life, 

Inc. v. Smith, 919 F. Supp. 954, 958 (S.D. W.V. 1996).  “[T]he purpose of 

the First Amendment includes the need … to secure [the] right to a free 

discussion of public events and public measures, and to enable every citizen 

at any time to bring the government and any person in authority to the bar 

of public opinion by any just criticism upon their conduct in the exercise of 
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the authority which the people have conferred upon them.”  Wood v. 

Georgia, 370 U.S. 375, 392 (1962).  Speech involves the communication of 

information, expressing opinions, and seeking support on behalf of a 

movement whose existence and objectives are matters of the highest public 

interest and concern.  New York Times v. Sullivan, 376 U.S. 254 (1964).   

 

Supreme Court decisions have long held that the First Amendment 

protects the right to receive information and ideas, and that this right is 

sufficient to confer standing to challenge restrictions on speech.  See, e.g. 

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 

Inc., 425 U.S. 748, 756-757 (1976); Red Lion Broadcasting Co. v. FCC, 

395 U.S. 367, 390 (1969); Stanley v. Georgia, 394 U.S. 557, 564 (1969).   

 

 “[P]olitical speech is at the core of what the First Amendment is 

designed to protect.”  Virginia v. Black, 538 U.S. 343, 365 (2003).  

“[T]here is practically universal agreement that a major purpose of [the 

First] Amendment was to protect the free discussion of governmental 

affairs.  This of course includes discussions of candidates, structures and 

forms of government, the manner in which government is operated or 

should be operated, and all such matters relating to political processes.”  

Mills v. Alabama, 384 U.S. 214, 218-19 (1966).  The timeliness of political 

speech is also particularly important, and deprivation of free speech prior to 

an election or vote constitutes irreparable injury.  Carroll v. Princess Anne, 

393 U.S. 175, 182 (1968); Wood, 370 U.S. at 391-92. 

  

 Within the context of the First Amendment, justification exists to 

lessen the prudential limitations on standing.  See Stanley v. Georgia, 394 

U.S. 557, 564 (1969) (“It is now well-established that the Constitution 

protects the right to receive information and ideas.”).  Individuals have 

standing as registered voters who stated their intention to vote or not to 

vote, or their opposition to being coerced into having to vote.  Partnoy v. 

Shelley, 277 F. Supp. 2d 1064 (S.D. Cal. 2003); citing Lujan v. Defenders 

of Wildlife, 504 U.S. 555, 560 (1992).  In Partnoy, the Court found that not 

only did the state action unconstitutionally burden the right to vote, but it 

also violated the plaintiff‟s First amendment rights.  Partnoy, 277 F. Supp. 

2d at 1078.   
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 A voter has a protected right to voice his opinion and attempt to 

influence others because a legitimate interest exists in fostering an informed 

electorate.  Burdick v. Takushi, 937 F.2d 415, 420 (9th Cir. 1991) (citing 

Anderson v. Celebrezze, 460 U.S. 780, 796 (1983)).  A plaintiff has 

standing to sue based on the alleged deprivation of his First Amendment 

right to receive and publish protected speech during an election.  North 

Dakota Family Alliance, Inc. v. Bader, 261 F. Supp. 2d 1021 (D. N.D. 

2005) (finding that this injury is sufficiently actual, concrete, and 

particularized to satisfy the prudential standing and the constitutional 

“injury-in-fact” requirements).  First Amendment claims may also be 

permitted by those who did not themselves intend to engage in speech, but 

instead wanted to challenge a restriction on speech they desired to hear.  

See Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 

Inc., 425 U.S. 748 (1976).   

 

There exists a basic right of political association assured by the First 

Amendment which is protected against state infringement by the due 

process clause of the Fourteenth Amendment.  NAACP v. Button, 371 U.S. 

415 (1963); Bates v. Little Rock, 361 U.S. 516 (1960); NAACP v. Alabama, 

357 U.S. 449 (1958).  The right to have one‟s voice heard and one‟s views 

considered is at the core of the right of political association.  Id.  

 

Plaintiff suffered an injury at the time he chose to express his First 

Amendment rights and was impaired by not being able to effectively lobby 

other voters on the Marriage Amendment because, as alleged, it contained 

two separate issues improperly bundled into a single question.  McConkey 

was limited to pursuit of a “vote no” campaign against the Amendment, 

when a more targeted approach would have been available if separate 

questions were presented.  For example, a voter in favor of defining 

“marriage” as only between a man and a woman may very well be opposed 

to the notion of depriving same-sex partners economic, social, and other 

benefits.  McConkey‟s ability to speak on these separate political issues 

was hindered by the single Amendment.   

 

The injury stems from the restraints on his legally cognizable First 

Amendment right to free speech.  The Framers sought to protect voting and 

the electoral process as one of the basic freedoms of American democracy.  

Coupled with the First Amendment, speech surrounding the voting process 
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is fundamentally protected, and McConkey‟s allegation that his free speech 

rights were violated is sufficient to confer standing.   

 

 

CONCLUSION 
 

 For all of the foregoing, this Court should uphold the Circuit Court‟s 

finding that McConkey had standing to challenge the constitutionality of 

the Marriage Amendment. 

 

 Dated this 30
th

 day of September, 2009. 

 

     Respectfully submitted, 

 

 

     _________________________________ 

     Matthew W. O‟Neill, SBN 1019269 

     Sara Elizabeth Dill, SBN 1042113 
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     330 East Kilbourn Avenue, Suite 1250 
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     Telephone (414) 271-0130    

     Facsimile  (414) 272-8191 

 

Attorneys for League of Women Voters of 

Wisconsin Education Fund 
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