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STATEMENT OF ISSUES PRESENTED

The Order granting the Petition for Review did
not address the “Issues to be Reviewed” presented in the
Petition. The “Issues Presented for Review” as set forth in
the Petition are as follows:

1. Is a person who renders care to an injured
individual at or near the scene of the accident giving rise to
the injury immune from civil liability pursuant to

§895.48(1), Wis. Stats.?

2. What constitutes “emergency care” for

purposes of §895.48(1), Wis. Stats.?

3. Is Merlin Switlick, as compared to

Stephani Switlick, entitled to Good Samaritan immunity?

A review of the Supreme Court list of pending
cases omits issues 1 and 2 above and adds the following:

1. What standard of care must be provided to



an injured individual at or near the scene of an accident to
qualify a caregiver for immunity from civil liability under

Wis. Stats. §895.48(1), the “Good Samaritan” statute?

All of the issues set forth above will be
addressed.
STATEMENT OF THE CASE
A. Nature of the Case
This case concerns application of §895.48(1),
Wis. Stats. that sets forth the so-called Good Samaritan

immunity. The relevant portion of the statute states:

“ (1) Any person who renders emergency
care at the scene of any emergency or
accident in good faith shall be immune
from civil liability for his or her acts or
omissions in rendering such emergency
care.” §895.48(1), Wis. Stats.

The immunity is relevant to this case based on a
theory of negligence advanced by the plaintiff, Lina Mueller.
As will be developed more fully below, the plaintiff was

mnjured in an ATV accident at a location remote from where



the petitioners, Stephani and Merlin Switlick, were located.
Subsequently, the plaintiff proceeded to where Stephani and
Merlin Switlick were located, demonstrating “symptoms of
severe injury.” (R-12, 912). Mueller alleges that Merlin and
Stephani Switlick negligently acted and omitted acts in

rendering aid to her. Mueller alleges as follows:

“11. That following the accident of
October 25, 2003 plaintiff, Lina Mueller,
returned to the Switlick home with facial
and other injuries evident to both Merlin
A. and Stephani Switlick.

“12. That despite the fact that Lina
Mueller had blood on her face, displayed
episodes of nausea and vomiting, was
combative and otherwise displayed
symptoms of severe injuries, she was not
conveyed to a hospital for care and
treatment. That no effort was made by
defendants to seek medical help for
plaintiff.

“13. That from the time of the accident,
until the time Lina Mueller was
conveyed to the hospital, on October 26,
2003, at or around 8 a.m. she was
unable to care for herself, was suffering
the effects of severe injuries and was
unable to make decisions regarding her
care and comfort.

“14. That defendants, Merlin A. and
Stephani Switlick, were negligent in
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failing to convey Lina Mueller to a
hospital, were negligent in preventing
her from obtaining medical treatment and
were otherwise negligent in seeking help
for Lina’s injuries.

“15. That the negligence of Merlin A.
and Stephani Switlick was a substantial
factor in causing the injuries sustained by
Lina Mueller and that said negligence

caused an exacerbation of her injuries
and damages.” (R-12, 11-15).

Mueller contends that in light of her condition, Stephani and
Merlin Switlick should have rendered additional care.

Stephani and Merlin Switlick contend that
§895.48, Wis. Stats. immunizes them from any civil liability
for their acts and omissions as alleged at §11-15 of Mueller’s
amended complaint.

The nature of this appeal concerns the
interpretation and application of §895.48, Wis. Stats. and in
particular, interpretation of the language “scene of any

2”&

emergency or accident,” “emergency care” and “good faith”
as used in the statute. More specifically, does §895.48, Wis.

Stats.,  immunize Merlin and Stephani Switlick from



Mueller’s claim as alleged at paragraphs 11-15 of her
amended complaint.
B. Statement of Faéts

Switlicks concur with Mueller that the undisputed
material facts are quite simple. (See Mueller reply to Petition
for Review, p. 1). The petitioners, Merlin and Stephani
Switlick, are the parents of the defendant, Apollo Switlick.
(R-20, Exh. C, p. 4). At the time of the ATV accident on
October 25, 2003, the plaintiff, Lina Mueller, had been
Apollo’s girlfriend for approximately two years. (R-20, Exh.
B, p. 19). On the date of the accident, both Lina Mueller and
Apollo Switlick were adults, both 19 years of age. (R-19, p.
2 and R-20, Exhibit B, p. 4).

On the date of the accident, Apollo Switlick,
Lina Mueller, Stephani Switlick, Merlin Switlick and others
were present at property owned by the Switlicks in Lincoln
County. (R-20, Exh. D, p. 4). Lina Mueller was injured
while riding as a passenger on the back of an ATV operated by
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Apollo Switlick. (R-1, §5). As Apollo was driving the ATV,
he apparently encountered a downed tree, causing him to apply
the ATV brakes. (R-20, Exh. B, p. 12, 17, 18). Neither
Apollo Switlick nor Lina Mueller were wearing helmets. (R-
20, Exh. B, p. 36). The ATV accident happened in the woods
approximately a quarter of a mile from where Merlin Switlick
and Stephani Switlick were located. (R-20, Exh. B, p. 16).
Following the accident, Apollo Switlick and Lina
Mueller drove the ATV back to where Merlin Switlick and
Stephani Switlick were located. (R-20, Exh. B, p. 15). Upon
returning, Apollo parked the four-wheeler and he and Mueller
walked to the cabin. (R-20, Exh. C, p. 29-30). When Lina
Mueller and Apollo Switlick got into the light near where
Stephani Switlick and Merlin Switlick were located, they could
see that Lina Mueller was bleeding. (Id.). Stephani Switlick
was able to observe blood coming out of Mueller’s nose, but
not anywhere else, including the lips, eyes, forehead or
cheeks. (R-20, Exh. C, p. 30-31) Stephani Switlick took Lina
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Mueller into the cabin located on the property. (R-20, Exh.
C, p- 29-30) Stephani Switlick accompanied Lina Mueller to
the bathroom in the cabin where she threw up. (R-20, Exh. C,
p. 34). Lina Mueller told Stephani Switlick that she wanted
to just lay there in the bathroom. (Id.). Stephani Switlick
suggested that Lina Mueller lay down in an available bed and
she helped Lina Mueller into the bedroom. (Id. at p. 35-36).
After assisting Lina Mueller into a bed, Stephani
Switlick sat up in the living room throughout the night,
checking periodically on Lina Mueller. (R-20, Exh. C, p. 38-
39). Stephani Switlick would ask Lina Mueller if she knew
where she was, to which Lina Mueller would say, “Yes,” or
“’m at your shack.” (Id. at p. 39 and 41). Stephani
Switlick would also ask Mueller if she knew who she was, to
which Mueller would reply, “Yeah, you’re Steph.” (R-20,
Exh. C, p. 41) Her reason for going back to check on Lina
Mueller was that she wanted to make sure that Lina’s

condition didn’t take a turn for the worse. (Id. at p. 41).
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Stephani sat up all night to continue to watch Lina Mueller to
make sure her condition did not worsen. (R-20, Exh. C, p.
36, 38, 42). Lina Mueller complained of a headache and
vomited several times during the course of the night. (R-20,
Exh. C, p. 40,48, 49).

When Stephani checked on Lina Mueller around
6 a.m., Mueller for the first time did not respond properly to
Stephani’s question. (R-20, Exh. C, p. 44). At this point,
Stephani called for a rescue squad. (R-20, Exh. C, p. 45).

Merlin Switlick testified that like Stephani
Switlick, when Lina Mueller and Apollo Switlick entered the
light at or near the cabin at which he was located, he observed
blood on both Apollo Switlick and Lina Mueller. (R-20, Exh.
D, p. 18-21). Merlin testified that Apollo told him that he
really didn’t know what had happened for sure but he said
that he felt as though they collided heads. (Id.). At that point,
Merlin observed Lina’s bloody nose and felt her teeth to see

if they were loose from hitting the back of Apollo’s head.
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(Id.). Merlin testified that Lina’s teeth were tight upon his
inspection. (Id.). At that point Merlin Switlick observed
Stephani Switlick accompany Lina Mueller into the home on
the premises at which time he knew that Stephani was taking
care of Lina Mueller throughout the course of the night. (R-
20, Exh. D, p. 24-27). Thereafter, Merlin was not involved
in any care rendered to Lina Mueller until approximately 6:00
a.m. when the ambulance was called. (Id.).

C. Procedural Status of the Case

1. Case History -

Lina Mueller filed this action in Marathon
County on January 28, 2004. (R-1). Mueller’s complaint
names as defendants, Apollo Switlick, his insurer, McMillan
Warner Insurance Company, and a subrogated health insurer.
(Id.). Mueller’s complaint sets forth a negligence claim
against Apollo Switlick, alleging that he caused injury to
Mueller by the negligent operation of an ATV. (Id.).

After the action was initiated, counsel for
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Mueller conducted the depositions of Apollo Switlick’s
parents, Merlin Switlick and Stephani Switlick. (R-20,
Exhibits C and D). Neither Stephani Switlick nor Merlin
Switlick had legal representation at the depositions.

Shortly after the depositions were conducted,
Mueller filed an amended complaint joining Merlin and
Stephani Switlick as defendants. The amended
complaint alleges that Merlin and Stephani Switlick were
negligent for failing to convey Mueller to a hospital and that
they otherwise made no effort to seek medical help for the
plaintiff.! (R-12, §12).

Prior to the amended complaint being filed by
Lina Mueller, McMillan Warner obtained independent counsel
to address insurance coverage issues. (R-6). McMillan Warner
filed a motion to stay and bifurcate proceedings. (R-8). An

order bifurcating and staying proceedings was entered by the

'The amended complaint alleges an additional claim against the Switlicks
based on sec.125.035(4)(b), Wis. Stats. That claim is not at issue on
appeal.
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court on stipulation of the parties on May 28, 2004. (R-15).

Thereafter, McMillan Warner filed motions
regarding the insurance coverage issues. Because of the
intervening amended complaint, motions for summary
judgment were filed not only with regard to insurance
coverage issues but also on the merits of Mueller’s claims
against Merlin and Stephani Switlick. (R-18, §29). Merlin
and Stephani Switlick filed a motion for summary judgment
based on §895.48(1), Wis. Stats. (Good Samaritan immunity)
seeking to have Mueller’s claim as set forth at paragraphs 11-
15 of her complaint dismissed.>

The trial court conducted oral arguments on the
motion for summary judgment on October 26, 2004. The trial
court issued a written decision on November 29, 2004. (R-
36). The trial court granted the motion for summary judgment

based on §895.48(1) and dismissed Mueller’s claim against

A motion for summary judgment was also brought with regard to the other
claim against Switlicks alleged in Mueller’s amended complaint. That
motion is not relevant to this appeal.
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the Switlicks as alleged at §11-15 of the amended complaint.

Mueller filed a notice of appeal on January 5,
2005. The Court of Appeals issued a decision dated August 2,
2005 reversing the decision of the trial court.

On September 1, 2005 defendants-respondents-
petitioners, Merlin and Stephani Switlick, filed a Petition for
Review with the Wisconsin Supreme Court. The plaintiff filed
a response to Petition for Review on or about September 16,
2005. The Petition seeks review of the Court of Appeals
decision wherein it concludes that §895.48(1), Wis. Stats. is
inapplicable and does not afford immunity to Merlin and
Stephani Switlick. On October 14, 2005, the Supreme Court
issued an order granting the Petition for Review.

2. Disposition in Trial Court

The trial court concluded that §895.48(1)
immunizes Merlin and Stephani Switlick from liability
premised on their alleged acts and omissions in providing
emergency care to Mueller when they saw her “display of

12



symptoms of severe injury.” The trial court reached this
conclusion after interpreting the operative phrases “scene of
any emergency or accident” and “emergency care.”

With regard to “scene of any emergency,” the

trial court concluded that:

(43

. . .‘the scene of the emergency’ must
be deemed to follow the person in peril
and in need of emergency care. It
covers the farmer that answers the door
to find a victim of an automobile
accident who was able to make it to his
door or the driver finding a hunter who,
after falling from his deer stand, crawls
out to a highway with his broken leg.
The fact that the site of the accident is
some distance away does not reduce an
injured person’s need for assistance.”
(R-36, p. 6).

With regard to “emergency care” the trial court,
concluded that emergency care included “m edical assistance
and first aid.” (R-36, p. 6-7). Based on these interpretations,
the trial court concluded that §895.48(1), Wis. Stats. applied,
affording the Switlicks immunity.

3. Disposition in Court of Appeals
The Court of Appeals also engaged in statutory

13



interpretation. Like the trial court, the Court of Appeals
focused its attention on the phrases “scene of any emergency
or accident” and “emergency care.” The Court of Appeals
concurred with the trial court in its interpretation of “scene of

any emergency or accident.” The Court of Appeals stated:

“Read together, the definitions of
‘scene,” ‘emergency’ and ‘accident’
suggest a focus on the victim’s state or
condition rather than on the character of
the action that produced that state or the
particular place in which that state first
manifested itself . . A child injured in a
snowmobile accident may be in no less
need of emergency care if he or she
stumbles a half mile before he or she is
found than if he or she is found right
beside the snowmobile.” Mueller v.
McMillan Warner Ins. Co. , 2005 WI
App. 210, 25 @ Footnote 12;
Wis. 2d _ , 704 N.W.2d 613.

The Court of Appeals did not concur with the
trial court in its definition of “emergency care.” The Court
of Appeals, concluded that when the Samaritan is a lay person,
the intervention protected will ordinarily be of short duration
and of an interim sort. (Id. at §29).

The Court of Appeals then concluded that
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whatever Merlin and Stephani Switlick did for Mueller, it did
not constitute emergency care. (See Id. at §34). Because the
Switlicks did not provide emergency care, the Court of
Appeals concluded §895.48(1) did not apply. The decision of
the trial court was reversed.
STANDARD OF REVIEW

The Supreme Court is asked to review the
reversal of the trial court’s grant of summary judgment.
Summary judgment decisions are reviewed without deference,
using the same methodology as the trial court. See Anderson
v. American Fam. Mut. Ins. Co. , 2003 WI 148, 99, 267
Wis. 2d 121, 671 N.W.2d 651. The Court of Appeals did not
reverse the trial court’s grant of summary judgment on the
basis of disputed issues of material fact. Rather, the Court of
Appeals interpreted and applied the relevant statute differently
than the trial court. The summary judgment question in this
case turns on the interpretation of a statute that creates

immunity from civil liability. Proper interpretation and
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application of the statute is a question of law subject to de
novo review. Czapinski v. St. Francis Hosp. , 2000 WI 80,
912, 236 Wis. 2d 316, 613 N.W.2d 120.

ARGUMENT

I. THE ALLEGED NEGLIGENT ACTS
AND OMISSIONS OF SWITLICKS WERE
AT THE SCENE OF AN EMERGENCY OR
ACCIDENT.

Mueller alleges that Stephani and Merlin Switlick
are liable for her damages because of how they failed to act or
acted in response to her display of symptoms of severe
injuries. In defense to this claim, Merlin and Stephani
Switlick assert the immunity afforded by §895.48, Wis. Stats.

That section provides in relevant part that:

“Any person who renders emergency
care at the scene of any emergency or
accident in good faith shall be immune
from civil liability for his or her acts or
omissions in rendering such emergency
care.” §895.48(1), Wis. Stats.

For §895.48 immunity to apply, the lay person

Samaritan must render “emergency care” atthe “scene of any
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emergency or accident” in “good faith.” The immunity
expressly applies to acts and omissions in rendering the
emergency care.

An initial requirement for application of §895.48
immunity is that the negligently rendered or omitted
emergency care is rendered at “the scene of any emergency or
accident.”

“The scene of any emergency or accident” is not
defined in the current version of the Wisconsin Good
Samaritan statute. Both the trial court and Court of Appeals
concluded that the language is ambiguous as reasonably well-
informed persons could clearly understand the language in a
variety of ways. (See Mueller at 25)

Merlin and Stephani Switlick agree that the
language is ambiguous and in need of interpretation. Switlicks
believe that the trial court and Court of Appeals established a
proper definition for “scene of an emergency or accident” by
relying upon (1) the statute’s purpose, (2) the statute’s

17



history and (3) the plain meaning of the words involved.
Switlicks also contend that given the trial court and the Court
of Appeals’ definition, the scene of an emergency or accident
existed when it is alleged that the Switlicks negligently
rendered and omitted emergency care for Mueller.

A. The Intended Purpose of the

Statute is Well Served by the Trial

Court’s and Court of Appeals’

Interpretation of the “Scene of

Any Emergency or Accident.”

As noted by both the trial court and Court of
Appeals, when interpreting a statute, the goal is to ascertain
and give effect to the statute’s intended or legislative purpose.
See Wenke v. Gehl Co., 2004 WI 103, 932, 274 Wis. 2d
220, 682 N.W.2d 405, and State v. Pham, 137 Wis. 2d 31,
403 N.W.2d 35 (1987). Both the Court of Appeals and trial
court enunciated their understanding of the statute’s intended
purpose.

“Wisconsin’s current Good Samaritan
law encourages all citizens to respond to
emergency situations by protecting them

18



from liability for most acts or omissions
in rendering care that have bad
consequences.” Mueller @ 129.

At Footnote 12 of its decision, the Court of
Appeals expressed that the broad purpose of the Good

Samaritan law is,

“to encourage all of us to respond to
human beings who need immediate
medical help when and where we
encounter them.” Mueller @ Footnote
12.

The trial court expressed the intent of the statute
by stating:

“It is to encourage people to render
medical care to those in an urgent need
for such care without fear of civil
liability if the aid rendered later turns out
to be improper or there is an omission
due to an improper diagnosis as to the
type of care required.” (R-36, p. 5)
(emphasis added)

The trial court’s statement of the intended purpose of the
statnte is particularly good as it expressly recognizes a
situation in which an immunized omission may arise.

Any interpretation of “scene of any emergency

19



or accident” adopted by the Supreme Court should be
consistent with and not defeat the intended purpose of the
statute. The intervention encouraged by the statute is of
benefit wherever one in need of emergency care may happen
to encounter a lay person Samaritan. The anticipated desirable
effect of intervention is not limited by proximity to the injury-
causing event. The interpretation given the phrase by the trial
court and Court of Appeals supports the intended purpose of
the statute and should be adopted by the Supreme Court.

B. The Statute’s History

Supports the Conclusion that

“The Scene of Any Emergency

or Accident” is to Have Broad

Application.

To interpret “scene of any emergency or
accident,” the trial court and Court of Appeals reviewed the
statute’s history. The statute’s predecessors, Wis. Stats.
§149.06(5) (1963) and Wis.  Stats. §448.03(4) (1975)

contained a definition for “the scene of an emergency.”

These predecessor statutes did not afford immunity to “any
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person” but only to persons licensed or certified under the
particular chapter in which the statute appeared (i.e. various
health care professionals).

In the predecessor statutes, “scene of an
emergency” was defined as “areas not within the confines of
a hospital or other institution which has hospital facilities or
the office of a person licensed or certified under this chapter.”
(See App-139-141; §448.03(4) Wis. Stats. 1975-76) When the
current version of the Good Samaritan statute was codified at
§895.48(1), it was amended to apply to “any person” and the
definition for “scene of an emergency” was omitted.
Switlicks have been unable to find any discussion or
explanation in the legislative history for the omission.

The prior definition for “scene of an
emergency” was drafted very broadly to effect the statute’s
purpose in as wide a range of circumstances as possible. The
definition did not define those areas or circumstances that

constituted the scene of an emergency, but rather, established
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a very small exception to what otherwise constituted the scene
of an emergency. This method of drafting a definition results
in an extremely broad application.

There is no basis for contending that by omitting
the definition of “scene of an emergency” from §895.48, Wis.
Stats. the Wisconsin legislature intended to reduce, restrict or
limit those areas or circumstances that constitute the scene of
any emergency or accident. Instead, the prior definition
highlights the expansive application that is intended for the
statute. “The scene of any emergency or accident” is broad
language, even if narrowly construed, that reflects the intended
broad application of the statute.

C. The Plain Meaning of the

Words Supports an

Interpretation of Broad Effect.

The Court of Appeals referenced dictionary
definitions for the words “sceme,” “emergency” and
“accidents” to interpret “the scene of amy emergency or
accident” as used in the statute. (See Mueller at §25). Based
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on this review of the plain meaning of the words, the Court of

Appeals concluded that:

“Read together, the definitions of
‘scene,” ‘emergency,” and ‘accident’
suggest a focus on the victim’s state or
condition rather than on the character of
the action that produces that state or the
particular place in which that state first
manifested itself. . . . A child injured in
a snowmobile accident may be in no less
need of emergency care if he or she
stumbles a half mile before he or she is
found than if he or she is found right
beside the snowmobile.” ( Mueller @
925, Footnote 12).

In a remarkably similar conclusion, the trial

court, as a result of its interpretation efforts, concluded that:

“To meet that statutory purpose, ‘the
scene of the emergency’ must be
deemed to follow the person in peril and
in need of emergency care. It covers the
farmer that answers the door to find a
victim of an automobile accident who
was able to make it to his door or the
driver finding a hunter who, after falling
from his deer stand, crawls out to a
highway with his broken leg. The fact
that the site of the accident is some
distance away does not reduce an injured
person’s need for assistance.”(R-36,

p.6) .

These statements by the trial court and Court of
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Appeals encompass their conclusions regarding the
interpretation of “scene of any emergency or accident.”
These interpretations dictate a conclusion that in this case the
allegedly negligent acts and omissions of Stephani and Merlin
Switlick involve the scene of an emergency or accident.

The analysis of the trial court and Court of
Appeals demonstrates that the statute’s intended purpose,
history and plain meaning of the words, all support a
conclusion that Mueller was at the scene of an emergency or
accident when she contends the Switlicks were negligent.
There is no credible basis for contending that simply because
Mueller was no longer physically located directly at the scene
of the ATV accident, that the scene of an emergency did not
exist.

The statute’s intended purpose is well served by
the interpretation of “the scene of any emergency or accident”
established by the trial court and Court of Appeals. Lay

person Samaritan interventions are of equal value at the
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immediate scene of the accident or injury as at some distant
location. The Supreme Court should adopt the logic and
conclusions of the trial court and Court of Appeals in
interpreting the scene of an accident or emergency as used in
the statute and conclude that in this case, the scene of an
emergency existed at the operative time.

D. Mueller Alleges the Existence

of the Scene of an Emergency in

Her Complaint.

In addition to everything stated above, Mueller
should not be heard to contend that the scene of an emergency
or accident did not exist. Inher complaint, Mueller essentially
alleges the existence of an emergency situation to which the
Switlicks either negligently acted or failed to act. At §12 of
her amended complaint, Mueller alleges that upon
encountering the Switlicks after the accident, she had blood on
her face, displayed episodes of nausea and vomiting, was
combative and otherwise displayed symptoms of severe
injuries. (R-12, § 12). Mueller then contends that Stephani
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and Merlin Switlick were negligent in failing to convey her to
a hospital and in failing to seek medical help for her. (Id.).
Implicit in the plaintiff’ s allegations is that an emergency
situation existed that warranted a response that was not
provided. The gravamen of the plaintiff’s complaint against
Switlicks in this regard is that they failed to provide
emergency care in an emergency situation (i.e. the scene of an
emergency).

The Supreme Court should conclude that the
alleged negligent acts and omissions of the Switlicks were at
the scene of an emergency or accident if for no other reason
than that is exactly what Mueller alleges.

E. Whether the Scene of an

Emergency or Accident Exists

Should not be Dependent Upon

the Type of Intervention Effected

by the Lay Person Samaritan.

In her reply to the Petition for Review, Mueller

advances an argument that the scene of an emergency or

accident did not exist in this case because the Switlicks did not
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subjectively perceive the existence of an emergency.’ Mueller
argues that the contention that the Switlicks did not perceive an
emergency is supported by evidence of the limited type of care
provided by the Switlicks and by their alleged failure to
intervene with more significant acts of care (i.e. omissions).
According to Mueller, Switlicks could not have subjectively
perceived the existence of an emergency situation because they
did not act like one would expect a reasonable person to act in
the course of intervening at the scene of an emergency.
Mueller’s argument is unique in that while she
brings claim against Switlicks for not doing more under
emergency circumstances, she also claims that the immunity
afforded by §895.48, Stats. should not apply because “the

scene of an emergency” did not exist. Not only does there

’In a similar manner, Mueller argues that if the Switlicks subjectively did not
perceive “the scene of an emergency” to exist, they could not have provided
emergency care. This logic only supports Switlicks’ argument below that
any care administered in the course of an intervention at the scene of an
emergency constitutes “emergency care.” It is the circumstances of the
situation that define the care provided and not the nature of the particular

act of care.

27



appear to be contradiction in Mueller’s argument, it ignores
the express language of the statute that provides that negligent
omissions are immunized.

Mueller’s proposed approach utilizes alleged
omissions in the rendering of emergency care as a basis to
exclude immunity. According to Mueller, the omissions
constitute evidence that the lay person Samaritan has no
subjective belief that the scene of an emergency exists which
results in no immunity. Mueller is essentially arguing that an
intervention consisting of “simple” care-giving acts and
omissions should not be entitled to Good Samaritan immunity.

Mueller’s argument is really nothing more than
an indirect way to secondguess and evaluate the quality of
certain interventions. Mueller’s approach would apply if in
hindsight, it appears as though the lay person Samaritan did
not intervene enough or should have done more in the course
of the intervention. In effect, Mueller contends that liability

should be imposed on the lay person Samaritan because an
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after-the-fact analysis of the intervention demonstrates that the
extent of the intervention was not good enough. Mueller’s
approach constitutes a qualitative analysis. It imposes liability
on the lay person Samaritan for not properly identifying the
degree or extent of the emergency. That is, it imposes liability
on a lay person Samaritan for having a poor quality assessment
or screening of the injury at the scene of the emergency.

The scenario described above, where the
contention is that not enough was done in the course of the
intervention, was addressed succinctly and compelling by the
trial court. The trial court stated that the statute encourages
people to render care by removing the fear of civil liability if:
“the aid rendered later turns out to be improper or there is an
omission due to an improper diagnosis as to the type of care
required.” (R-36, p. 5). (emphasis added) Good Samaritan
immunity applies to improper diagnoses or screenings. The
evaluation and screening of the condition of an injured person
is as much a part of emergency care as is the subsequent acts
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based on the conclusion of the evaluation and screening. If the
evaluation and screening results, properly or negligently, in
the rendering of “simple” acts of care vs. more significant
acts, or results in a negligent omission, it is all subject to the
immunity afforded by §895.48. An improper evaluation or
screening by the lay person Samaritan that results in a limited
intervention where hindsight demonstrates that more should
have been done, should not result in the immunity not
applying.
II. EMERGENCY CARE AS USED IN THE
STATUTE_1IS NOT AMBIGUOUS. IT
INCLUDES EVEN SIMPLE AND
UNSOPHISTICATED ACTS OF CARE IF

RENDERED AT THE SCENE_ OF AN
EMERGENCY.

§895.48, Wis. Stats. affords immunity for
“em ergency care.” Mueller contends that §895.48 does not
apply because the care rendered by the Switlicks to Mueller
constituted something other than “emergency” care. Mueller

argues that what the Switlicks rendered was something along
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the lines of “first aid,” “monitoring care” or “babysitting
type care.”

The trial court and Court of Appeals concluded
that “emergency care” was ambiguous and in need of
interpretation. Switlicks do not concede that “emerg ency
care” as used in the statute is ambiguous. Switlicks contend
that all the acts or omissions utilized in the course of the
intervention by the lay person Samaritan at the scene of an
emergency or accident in the course of an intervention
constitute “emergency care.” It is the circumstances in which
the care is rendered that defines the character of the care.

The statute uses the word “emergency” care as
it contemplates care rendered at the scene of an emergency.
“Emergency care” was not used in reliance upon some
undefined distinction between various acts or types of care.
Although Mueller has on numerous occasions contended that
the Switlicks® care did not constitute “emergency care,” no
established categorizations or recognized distinctions have
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been offered to substantiate the claim.

Given the intended purpose of the statute, to
encourage all persons to intervene on behalf of persons in need
of care by removing the fear of liability, it would be self-
defeating to define “emergency care” such that some of the
acts constituting the intervention would be entitled to immunity
as emergency care while other care-giving acts would subject
the Samaritan to liability. If such a distinction exists, the lay
person Samaritan is placed in the unenviable position of trying
to assess, while in the whirlwind of an emergency situation,
whether their individual acts of intervention constitute
“emergency care” or some other type of care.

The care-giving acts utilized by a lay person
Samaritan in the course of an intervention at the scene of an
emergency or accident constitute “emergency care.” If the
Samaritan intervenes with the simple act of holding a hand or
repositioning some other part of the body and the act
unfortunately results in further harm, the simple act should be
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immunized. If the Samaritan acts to place a bandage on a
wound and in the process effects an infection of the wound, the
simple act is immunized.

“Emergency care” as utilized in the statute is not
ambiguous. It applies to the acts and conduct of the Good
Samaritan that are utilized or omitted to effect the intervention.
The determination that “emergency care” is ambiguous is
premised on a distinction conjured up by Mueller to try to
delineate between emergency care and other types of care so
as to limit the intended effect of Good Samaritan immunity in
this particular case.

I11. IF “EMERGENCY CARE” IS
AMBIGUOUS, THE TRIAL. COURT’S
INTERPRETATION IS MOST
CONSISTENT WITH THE STATUTE’S

INTENDED PURPOSE AND SHOULD BE
ADOPTED BY THE SUPREME COURT.

If the Supreme Court concludes that “emer gency
care” is ambiguous and in need of interpretation, it is the trial

court’ s interpretation that is more thorough and consistent
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with the overall intended purpose of the statute.

A. The Court of Appeals’
Interpretation of “Emergency
Care” is Ambiguous Itself and
Establishes a Distinction that
Should Not Affect Applicability
of the Immunity.

In the process of interpreting “emergency care,”
the Court of Appeals looked at the dictionary definition of the

words and concluded that:

[13

. . . the ordinary meaning of those
terms and the policies the statute serves
demonstrate that when the Samaritan is a
lay person, the intervention protected
will ordinarily be of short duration and
of an interim sort. Nothing in the statute
suggests any intention that an ordinary
person should make care-giving
decisions any longer than the emergency
situation necessitates.” Mueller @ §29).

The Court of Appeals establishes a sort of time frame during
which lay person intervention (i.e. the emergency care
rendered) will be immunized. Once the time frame expires,
whenever that may be, the lay person’s intervention no longer

constitutes immunized “emergency care” and is subject to
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liability. Additionally, the intervention needs to be of an
“interim sort.”

The flaw in the Court of Appeals approach is that
its interpretation raises more questions than it answers and
discourages the intent of the statute by subjecting the lay
person Samaritan to significant liability risks.

The Court of Appeals defines “short duration”
as being the period of time during which care-giving decisions
are necessary given the circumstances of the emergency. But
necessary for what? To prevent death? To prevent further
injury? To prevent deterioration of condition? To provide
comfort or peace of mind? The lay person Samaritan is placed
in the difficult situation of having to determine when
“necessity” ends. This is a precarious determination likely to
discourage intervention for if the lay person Samaritan guesses
incorrectly, liability may follow.

Further, there may be situations in which there

is a delayed period of necessity as in the case of delayed
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presentation of symptoms. The person in need of care may
present with symptoms suggesting a low level of intervention
(1.e. no necessity) only to demonstrate at a later time, a need
for a high level of intervention (i.e. necessity).

Second, what is intervention of an interim sort?
The Court of Appeals never attempts to expand on this
concept. Intervention of an “interim sort” is much more
ambiguous than an intervention of “emergency care.”

A particular problem with the Court of Appeals
approach in this case is that after it established that
interventions of “short duration” and “interim sort” are
entitled to immunity, it never applied the standard to the
Switlicks’ acts and omissions. The Court of Appeals never
determined the period of time during which care-giving
decisions were necessary for Mueller given the circumstances
of the emergency in order to determine if any of the Switlicks
alleged acts and omissions occurred within that time frame.
Given the general thrust of Mueller’s allegations, that her

36



condition established a necessity for emergency care which
was not provided, it seems illogical that none of the Switlicks’
acts and omissions would be considered to have been within
the “necessity” time frame and entitled to immunity.

Nor did the Court of Appeals analyze the
Switlicks acts and omissions to determine if any of them were
of the “interim sort.” Instead, the Court of Appeals simply
and quite summarily concluded that the Switlicks intervention
did not constitute “emergency care.” (See Mueller at §34).
Apparently, the care constituted some other type of care not
expressly delineated by the Court of Appeals. However, a
further evaluation of the Court of Appeals’ decision
establishes that the delineation adopted by the Court was
between “simple” acts and “non-simple” acts of care .

The Court of Appeals’ initial conclusion that
“emergency care” is ambiguous and in need of interpretation,
was generated by Mueller’s contention that out of all of the
types of care that one person can administer to another while
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in the course of an intervention at the scene of an emergency
or accident, only some of it constitutes “emergency care.”
At the trial court level, plaintiff set forth the

argument as follows:

“There is absolutely nothing about what
Mrs. Switlick did that would in any way
comport with what is commonly
understood to be ‘emergency -care.’

She did not stop any bleeding, she did
not do CPR, she did not apply a splint,
she did not wrap any wounds. She did
not apply any bandages, she did not start
an IV, she did not position the body on a
long board, she did not seek additional
medical attention, she did not consult
with any medical provider and she did
not determine whether there was a
cardiac emergency.” (R-22, p. 19-20).

In her reply to Petition for Review, Mueller
attempts to establish a distinction between emergency care and
care that consists of things like “first aid,” “monitoring” and
“baby- sitting type care.” (See Lina M. Mueller’s response
to Petition for Review, p. 7).

Mueller’ s theory that only certain acts of care

administered in the course of an intervention at the scene of an
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emergency rise to the level of “emergency care” was
apparently adopted by the Court of Appeals. However, once
the Court of Appeals accepted the concept of the existence of
a distinction, it had to determine how to define or establish the
distinction between “emergency care” and the other types of
care.

Switlicks contend that the Court of Appeals
distinguished “emergency care” from other types of care on
the basis of the simplicity of the care-giving act. According to
the Court of Appeals, some care-giving acts are just too simple
to be considered “ emergency care,” and therefore, are not
entitled to immunity.

After the Court of Appeals concluded that the
Switlicks’ intervention did not constitute “emergency care,”

it stated as follows:

“Other jurisdictions have found that
relatively simple acts, such as providing
transportation to an emergency room or
asking whether accident victims need
help, can constitute emergency care for
the purposes of Good Samaritan statutes.
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But even if we disregard differences
among Good Samaritan laws, such
persuasive precedent is factually
distinguishable. In those cases,
individuals provided care either by
transporting injured persons to a place
where their injuries could be treated or
by attempting to make medical help
available.” (Mueller @ §34) (emphasis
added).

The Court’s statement sheds light on why the Court of
Appeals concluded that the Switlicks’ intervention did not
constitute “emergency care.” Its acknowledgment that some
jurisdictions have found that “relatively simple” acts can
constitute emergency care, demonstrates that the Court
accepted Mueller’s argument that some types of care are just
“too simple” to be considered emergency care. That is, too
“simple” to be afforded immunity.

According to the Court of Appeals, in order for
the care-giving act to be afforded immunity, it must be done
within the period of necessity (i.e. “short duration”) and must
not be too simple. As long as these two criteria are satisfied,

the lay person Samaritan can rest assured that their Samaritan
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efforts will be immune from legal liability.

The Court of Appeals’ approach is, of course,
fraught with problems. The difficulty of having application of
immunity dependent upon the difficult concept of necessity has
already been addressed. Now the lay person must al.so assess,
while in the moment of the emergency, the distinction between
acts that are too simple and those that rise to the level of
“emergency care.” The Court of Appeals did not reference
any medical documentation that acknowledges or recognizes a
distinction between “simple acts” and “emergency care.”
The statute does not define any such distinction.

The Court of Appeals’ approach is also
problematic in that it does not address or incorporate the fact
that negligent omissions in rendering care are immunized.

The Court of Appeals’ conclusion that some
care-giving interventions are just too simple renders negligent
omissions subject to liability. In this case, for instance, the
real complaint is that Stephani Switlick didn’t do enough.
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That is, she negligently omitted care-giving acts that should
have been provided. It is because certain care-giving acts
were omitted that the Court of Appeals concluded that the
intervention was just too simple to be afforded immunity. The
Court of Appeals is effectively subjecting negligent omissions
to liability which is in direct contradiction to the express
language of the statute.

The Court of Appeals commented on certain
care-giving acts that it would define as “emergency care.”
The Court stated that the acts of “. . . transporting injured
persons to a place where their injuries would be treated or by
attempting to make medical help available” would constitute
emergency care. (See Mueller @ 34). These are the exact acts
that Mueller alleges Switlicks negligently omitted. The Court
of Appeals concluded that these acts constitute “emergency
care.” Section 895.48, Stats. immunizes acts omitted in
rendering emergency care. By the Court of Appeals own
standards, the Switlicks are immune from liability for the
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claim alleged by Mueller in paragraphs 11-15 of her amended
complaint.

B. The Trial Court’s Interpretation

of “Emergency Care” is Properly

Premised and Consistent With the

Intended Purpose of the Statute.

To address Mueller’s argument that Stephani
Switlick did not provide “emergency care,” but r?ther,
something along the lines of first aid, monitoring or baby-
sitting care, the trial court was forced to examine the
parameters of “emergency care” as used in the statute. The
trial court, unlike the Court of Appeals, referenced a related
statutory provision for guidance in defining “emergency
care.” The trial court noted §448.03(2)(i), Wis. Stats. that
authorizes “any person to furnish medical assistance or first
aid at the Scene of an emergency.” Section 448.03, Stats.,
generally establishes that no person may practice medicine

without a license granted by the board.

The trial court concluded that there was an inter-
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relationship between §448.03(2)(i) and §895.48(1) and
concluded that what §448.03(2)(i) authorizes any person to do
at the scene of an emergency is related to what §895.48(1)
immunizes. “Emergency care” includes medical assistance or
first aid.

The trial court also relied upon the statute’s
intended purpose to assist in defining the parameters of

“emergency care.” The trial court stated,

“The court also finds relevant the
statute’s object to encourage people to
render medical assistance to those in
peril. If that is to be accomplished at the
time of the emergency giving rise to the
need for medical assistance, the ordinary
lay person cannot be left to worry about
some strict application of a technical
legal distinction between ‘emergency
care’ and ‘medical care.”” (R-36,p.7)

Switlicks contend that in a similar manner, lay person
Samaritans should not be left to worry about some distinction
between “emergency care”and care that is being too simple
for immunity.

The trial court concluded correctly when it stated
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that the Switlicks provided traditional first aid to Mueller and
therefore immunity should apply.

One of the elements of care provided by the
Switlicks was monitoring. The monitoring provided by the
Switlicks resulted in a call for medical assistance as soon as
the monitoring indicated worsening or more severe symptoms.
Monitoring should be considered an element of emergency
care. It is a common element of care provided by lay persons
as well as emergency departments of hospitals. There is no
reason this type of care should be excluded from the definition
of “emergency care” as used in §895.48(1).

Another element of the “emergency care”
provided by the Switlicks was assessment or screening.
Assessment or screening should be considered an element of
emergency care as it is to some degree the first step in any lay
person Samaritan intervention. The lay person Samaritan must
figure out what, if anything, to do. Like monitoring,
screening is a basic element of the care provided at emergency
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departments. In fact, it is required. (See generallyPreston v.
Meritor Hospital, Inc., 2005 W1 122,  Wis. 2d ___,700
N.W.24d 158.

Because assessment or screening is a necessary
element of “emergency care,” it is an act that should be
afforded Good Samaritan immunity. As the trial court pointed
out, Good Samaritan immunity should apply if there is
negligent omission due to an improper diagnosis as to the type
of care required. (See R-36, p. 5).

The alleged negligently committed or omitted
acts of the Switlicks constitute emergency care rendered at the
scene of an emergency or accident. As such, Switlicks are
entitled to the immunity provided by §895.48(1), Wis. Stats.
More specifically, Switlicks are immune from liability for the
claim alleged against them in the plaintiff’s amended
complaint, as set forth in paragraphs 11-15 of the amended

complaint.
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IV. THE LAY PERSON SAMARITAN
SHOULD NOT BE REQUIRED TO
SATISFY A PRESCRIBED STANDARD OF
CARE BEFORE IMMUNITY APPLIES.

The imposition of a standard of care for
immunity from civil liability under Wis. Stats. §895.48(1) to
apply, must not operate in such a way as to affect the manner
jn which the statute encourages intervention. Intervent_ion is
encouraged by removing the fear of liability for negligent acts
or omissions during the course of the intervention. Any
interpretation, rule or standard of care that injects the potential
for liability into the formula threatens to destroy the intended
purpose and effect of the statute.

The reasonable person standard of care cannot be
imposed as a requirement for immunity. This standard would
obliterate Good Samaritan immunity entirely. It is not logical
to require that a lay person Samaritan intervene non-
negligently in order to be afforded immunity. There is no

need for immunity if the Samaritan acts non-negligently.
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There is legislative history that is relevant to the
issue of imposing a standard of care on Good Samaritan
immunity. The history of the statute demonstrates that on at
least two occasions amendments to the statute were proposed
or considered that would have inserted a standard of care.
Both amendments were rejected.

In 1963, Amendment 4A to Bill 88A proposed
adding language to the statute that would afford immunity
“except in cases of gross negligence.” (See App.-142 and
1963 Chapter 94 Wis. Acts). This amendment was proposed
at a time when the statute applied only to certain licensed
health care professionals*-a group of persons perhaps best
situated to avoid gross negligence in the course of an
intervention at the scene of an emergency. The amendment
was rejected.

In 1977 in relation to a version of the Good

“The Good Samaritan statutes at that time consisted of sec. 147.17(7),
Wis. Stats. relating to doctors and sec. 149.06(5), Wis. Stats. relating
to nurses.
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Samaritan statute that applied to “any person,” language was
proposed that would have excluded immunity for emergency
care acts or omissions that constituted a high degree of

negligence.
“This section shall not be construed as
absolving from civil liability any person
whose emergency care acts or omissions
amount to a high degree of negligence
when compared with the emergency care
which such person could reasonably have
been expected to exercise even under the
adverse conditions of the emergency or
accident.” (See App.-143 and Wis. Acts
1977, Chapter 164; Assembly Substitute -
Amendment 1 to 1977 Assembly Bill 96)

The language was not adopted in the final version of the Good
Samaritan statute.

The legislative history establishes that requiring
a certain standard of care from the lay person Samaritan before
the immunity will apply has been considered and rejected.
None should be added judicially.

If a standard of care is applicable to Good
Samaritan immunity, it relates to the statute’s requirement

that the “emergency care” must be rendered in “good faith.”
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Switlicks contend that the requirement of good faith refers to
the purpose for utilizing various acts of emergency care in the
course of an intervention.

As discussed previously, Good Samaritan
immunity is not and cannot be dependent upon the outcome or
quality of the intervention. “Good faith” focuses not on the
quality or outcome of the intervention, but rather, upon the
Samaritan’s purpose for utilizing various care-giving acts in
the course of the intervention. Switlicks contend that as long
as any care-giving act is utilized with the intent of trying to
provide aid or assistance to the injured person, the standard of
“good faith” is satisfied.

In this case, neither the trial court nor the Court
of Appeals addressed the good faith requirement of the statute.
This omission occurred for two reasons. First, Mueller never
fully advanced or developed an argument before the trial court
or Court of Appeals that a good faith requirement was not

satisfied. Mueller’s primary contentions have always been
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that either “emergency care” was not provided or the “scene
of any emergency or accident” did not exist. Second, Mueller
did not develop an argument focusing on a “good faith”
requirement because there is nothing in the record to support
the contention that it was not satisfied.

It is important to remember in this regard that
counsel for plaintiff deposed Stephani and Merlin Switlick
before they were parties to this action and while they were
unrepresented. Mueller’s counsel had full and unfettered
opportunity to develop a factual basis for contending that the
good faith requirement was not satisfied but none was
developed.

In her reply to the Petition for Review, Mueller
raises new contentions that are directed at the issue of good
faith, but all of these contentions are of recent development,
not substantiated by any facts of record and purely speculative.
This recent focus on the good faith requirement is nothing
more than a speculative effort to establish a basis for the claim
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when the other bases appear to be eroding.

The care-giving acts utilized by Stephani Switlick
in the course of the intervention were designed to provide aid
and assistance to Mueller. Although in hindsight the Supreme
Court might be able to say that Stephani should have done
things differently, this is the type of analysis that is
inappropriate for determining application of Good Samaritan
immunity. Stephani Switlick administered emergency care in
good faith. As such, there is no basis for alleging that
immunity does not apply due to the “good faith” requirement.

V. GOOD SAMARITAN IMMUNITY
APPLIES TO MERLIN SWITLICK

At the trial court level, Stephani and Merlin
Switlick jointly moved for summary judgment on the basis of
Good Samaritan immunity. The Court of Appeals’ review of
the trial court’s grant of summary judgment essentially treated
Stephani and Merlin Switlick as a single entity-the

“Swit licks.”  Stephani Switlick and Merlin Switlick are
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entitled to separate evaluations regarding application of Good
Samaritan immunity.

The facts in this case demonstrate that as soon as
Lina Mueller and Apollo Switlick walked into a lighted area
outside of the cabin such that Merlin Switlick could observe
blood on them, he approached them to assist them and evaluate
their conditions. Merlin Switlick examined Lina’s mouth and
teeth to try to determine if blood was coming from the mouth
and to check if her teeth were tight. After determining that
there was no blood coming from Mueller’ s mouth and that
her teeth were tight, Merlin allowed Stephani to accompany
Mueller into the cabin for further assistance. Merlin allowed
Stephani to assume care-giving responsibilities at that point.

Based on these facts, it is evident that Merlin
intervened at the scene of an emergency or accident and
provided emergency care (evaluation and screening) in an
attempt to provide aid and assistance to Mueller (i.e. he acted
in good faith). His acts and omissions in rendering emergency
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care are immunized.

If the Supreme Court adopts the Court of
Appeals’ logic in this case, Merlin contends that his acts and
omissions were of “short duration” occurring during the
period of “necessity.” His acts were not “too simple” to be
afforded immunity as his acts constituted a screening of the
injuries to determine what, if any, further emergency care
could be provided. In hindsight, and for argument sake only,
his screening may have been negligent and may have omitted
some further screening that should have been done, but the
statute obviously immunizes negligence and expressly
Immunizes omissions.

For these reasons, an independent evaluation of
whether Good Samaritan immunity applies to Merlin Switlick
results in a conclusion that it does apply.

CONCLUSION

For the reasons stated herein, the defendants-

respondents-petitioners, Stephani Switlick and Merlin A.
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Switlick, respectfully request that the Wisconsin Supreme
Court reverse the decision of the District III Court of Appeals
with regard to the issue of Good Samaritan immunity. More
specifically, Switlicks request that the Supreme Court order
that the Good Samaritan immunity applies, barring Lina
Mueller’ s claim against the Switlicks as set forth at
paragraphs 11-15 of her amended complaint or any claim
alleging the negligent provision or omission of care following
the ATV accident. The action must then be remanded to the
trial court for further proceedings consistent with the
remaining, unresolved claims pending amongst the parties.
Dated this 10th day of November, 2005.
WENDORFF, ELLISON &
DAVID, LLP
Attorneys for Defendants-

Respondents-Petitioners, Merlin A.
Switlick and Stephani Switlick
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STATE OF WISCONSIN CIRCUIT COURT ' MARATHON COUNTY
Branch 3

LINA M. MUELLER,,
Plaintiff

V. DECISION ON MOTION

- FOR SUMMARY JUDGMENT
APOLLO SWITLICK, SECURITY

HEALTH PLAN OF WISCONSIN,

INC., McMILLAN WARNER '
INSURANCE COMPANY, Case #04-CV-091
MERLIN A. SWITLICK and |

STEPHANIE SWITLICK.,
Defendants

Plaintiff Lina Mueller (Mueller) was at a party with her boyfriend, Apollo, at the home
of his parents, Merlin and Stephanie Switfick (Merlin, Stephanie or the Switlicks). Mueller
brings this action for head injuries she sustained that arose from an ATV accident.
Defendants bring this motion claiming that the Switlicks are immune from liability under
Wis. Stat. §895.48(1), the Good Samaritan statute. Because the “scene of the emergency”
must be interpreted as where the person in need may be found, the Switlicks shack falls
under the statute. Since the term “emergency care” was originally linked with Wis, Stats.
§448.03(2)(i) which refers to “persons providing medical a.ssistance or first aid,” the care
provided by the Switlicks constitutes emergency care. Therefore, they are immune from
any civil liability for their acts and omissions made in good faith. Although the Switlicks are
providers, Mueller as an underage drinker is not a third person and hence cannot maintain
a cause of action for providing alcohol to an underage person. Accordingly, the defense
motion for a summary judgment of dismissal is hereby granted. The-issue of whether
there is insurance coverage is rendered moot and hence not decided.
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BACKGROUND

On October 25, 2003 Merlin and Stephanie Switlick held a party for about 20-30 of
their business and community friends at their “shack” (cabin). Alcohol was made available
to those present. Among those present were their son, Apoilo (Apollo) and his girlfriend,
Lina Mueller (Mueller). After supper, the adults went outside and sat around a bon-fire at
the outdoor fire pit while the children, including Apolio and Mueller, remained in the house.

Around 10 P.M. upon hearing the family ATV being used by his sister “sputtering,”
Apollo jumped on an ATV left on his parent’s premises by Randy Van Loh to see if she
- needed any help. Mueller decided to join him and jumped on. Neither elected to use
available helmets. He returned home by a different route using an old railroad right-of-
way. Sometime between 10:30 and 11:00 p.m., about a quarter mile from his parents
cabin, he suddenly came upon a tree overhanging the trail and quickly applied both front
and rear brakes. Although Apollo does not remember the immediate aftermath of the
breaking, he remembers returning home with blood on his shirt while Mueller had some
bleeding from her nose and the back of her head.

Apollo’s mother, Stephanie, had seen them both leave and return while she was
outside by the bon-fire. Upon their return, as they came under the yard light, Stephanie
noticed that both appeared to be bleeding. Going to the house, she found that Apollo had
a cut on the back of his head while Mueller had blood on her face and sweatshirt which
was coming from her nose and a head wound. Stephanie went to the bathroom with
Mueller to help her clean up. While there, Mueller vomited and laid down on the floor.
Stephanie told her that it would be better if she laid down on one of the beds in the *dorm”
area. Apollo also laid down on one of the beds.

Stephanie admitted that she was somewhat uncertain of whether they should take
the children to the hospital or let them sleep it off. Eventually, she just let them sleep
since neither had any complaints about broken bones and were aware of their surroundings
and circumstances. However, Stephanie stayed up that night watching television and
checking on the condition of both Apallo and Mueller hourly. -Both vomited about 4-5 times
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before the next morning. Mueller woke up just about every time Stephanie checked on
them complaining of a headache. Stephanie also asked her questions to assess her
condition. Around 1-2:00 a.m. she noticed that Mueller had some bruising around her right
eye and between 2-3:00 a.m. noticed that she had began to moan. Around 6:00 a.m.
when she asked Mueller where she was, she referred to Stephanie as *mom.” When asked
if she knew where she was, Lina did not respond. After hearing that Stephanie
immediately called for an ambulance and had another son, Adam, call Mueller’s parents.
Mueller was diagnosed as having a skull fracture at the Merrill hospital, transported to St.
- Joseph’s Hospital in Marshfield where she was treated and hospitalized.

The requirements of summary judgment do not need a lengthy recitation as they
are well known. A party is entitled to summary judgment under §802.08(2) when there
is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law, Driver v. Driver; 119 Wis.2d 65, 69; 349 N.W.2d 97 (CA 1984). Any
doubt as to the existence of any material fact is to be resolved against the party moving
for summary judgment, Grams v. Boss; 97 Wis.2d 332; 294 N.W. 2d 473 (1980)
while all inferences from the evidence are to be viewed in the light most favorable to the

non-moving party, Wasmer v. Bamberger; 101 Wis. 2d 637; 305 N.W. 2d 158 (CA,
1981).

EMERGENCY CARE IMMUNITY

Emergency Care Immunity Generally

Switlick’s first motion seeks dismissal of this action contending that they are immune
from liability under Wis. Stat. §895.48(1)in that they were providing emergency treatment
to Mueller following the accident. This section provides that;

Any person who renders emergency care a the scene of any
emergency or accident in good faith shall be immune from civil liability
for his or her acts or omissions in rendering such emergency care.
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To apply, the Switlicks must have rendered in good faith “emergency care” and must take
place”at the scene of any emergency or accident.” Mueller argues that the care did not
occur at the site of the accident and the Switlick shack is not a site of an emergency.
Moreover, that the care provided—the cleaning of wounds and giving her a place to
rest—does not constitute emergency care for her more serious and internal head wounds.

Neither “scene of any emergency” nor “emergency care” are defined in Wis, Stat.
£895.48(1) or case law. In statutory interpretation the court attempts to find the
legislative purpose, State v. Pham; 137 Wis.2d 31, 403 N.W.2d 35 (1987) resorting
- to the statute’s content, subject matter, scope, history and the object to be accomplished
in order to arrive at its meaning, Boltz v. Boltz; 133 Wis.2d 278; 395 N.W.2d 605
(CA, 1986). An interpretation which fulfills the objectives of the statute is favored over
one that defeats those legislative objectives, Belleville State Band v. Steele; 117
Wis.2d 563, 345 N.W.2d 405 (1984), with the spirit of the statute controlling over a
literal or technical meaning of the language, City of Madison v. Fitchburg; 112 Wis.2d
224,332 N.W.2d 782 (1983).

Historically, the forerunner of Wis. Stat. §895.48(1) was a more limited Good
Samaritan statute found at Wis. Stat. §448.03(4). 1t covered only medical personnel
licensed or certified under that-chapter. It provided that “[n]o person licensed or certified
under this chapter, who in good faith renders emergency care at the scene of an
emergency, is liable for any civil damage as a result of acts or omissions by such person
in rendering the emergency care.” Hence, it too référred to “scene of an emergency” and
“emergency care.” More importantly, it also gave meaning to both terms. “Scene of an
emergency” was defined as “areas not in the confines of a hospital or other institution
which has hospital facilities or the office of a person licenced or certified under this
chapter.” By a reference in Wis. Stat. §448.03(2)(i) it also covered “[a]ny person
furnishing medical assistance or first aid at the scene of an emergency” and hence a

definition for “emergency care.”
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What is now W/s Stat. §895.48(1) was adopted by the legislature as Chapter 164,
Laws of 1977. The Analysis by the Legislative Reference Bureau noted that this Bill would
repeal the special “good Samaritan” law in Chapter 448 and replace it with one that applied
to “all persons who render emergency care at the scene of an emergency or accident in
good faith and within the range of their professional competence.” It deleted the Good
Samaritan provision found at §448.03(4) but kept the definition of “scene of an
emergency” that appeared in that subsection. It amended §448.03(2)(i) by deleting its
reference to subsection (4). Finally, it created what is now §895.48(1) largely as it exists
- today.!
| The subject matter of this statute is to create a privilege against civil liability for
providing emergency health care. As a“Good Samaritan” law, its object or purpbse is the
principle that one should not be liable for negligence in the performance of a good deed,
Zelinger v. State Sand & Gravel Co.; 38 Wis.2d 98; 56 N.W.2d 466 1968). It is
to encourage people to render medical care to those in an urgent need of such care
without fear of civil liability if the aid rendered later turns out to be improper or there is an
omission due to an improper diagnosis as to the type of care required. Since this statute
is remedial in nature, it must also be liberally construed to advance the remedy the
legislature intended to afford, Hughes v. Chrysler Motors Corp.; 197 Wis.2d 973;
542 N.W.2d 148 (1996).

Scene of An Emergency

The definition for “the scene of an emergency” contained in Wis. Stat. §448.03(4)

no longer exists. However, it did exist and was retained by the legislature when it adopted

! Only the language*“within the scope of their usual and customary employment or practice” was added to this
section later.
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Wis. Stats. §895.48(1) and hence provides a glimpse as to the meaning the legislature
assigned to that term at the time of adoption.?

But even more important is the content and objective of the current statute. Its
primary statutory purpose is to provide an incentive for people to render assistance to
those in peril and in need of medical assistance by giving them immunity—not to clear up
the scene of the accident. To meet that statutory purpose, “the scene of the emergency”
must be deemed to follow the person in peril and in need of emergency care. It covers the
farmer that answers the door to find the victim of an automobile accident who was able
- to make it to his door or the driver finding a hunter who, after falling from his deer stand,
crawls out to a highway with his broken leg. The fact that the site of the accident is some
dista'nce away does not reduce an injured person’s need for assistance.

When Apolio and Mueller returned to the Switlick shack, they both were bleeding
from the head wounds sustained in the accident and in need of some urgent medical care.
The Switlicks left the fire pit and their friends to render that assistance. By responding to
the scene of where there was a need to provide medical assisténce, they responded to the
scene of the emergency,.

Emergency Care

The statute also refers to “emergency care.” At first glance, the assistance rendered
by the Switlicks was not the type of treatment one normally would considered an
“emergency” in the sense of preventing death or g'réat bodily harm. But this “first glance”
is not entirely accurate. Today §448.03(2)(i) is merely seen as an exception to the
unauthorized practice of medicine. However, it was originally linked to the original Good
Samaritan statute and gave meaning to the term “emergency care” found in that statute.

The legislature made a minor change to that statute when they created §895.48(1) and

2 After the amendments of Chapter 164, Laws of 1977, only the definition of “scene of an emergency” remained
in the statute but it no longer served any useful purpose in Chapter 448 dealing with the licensing and certification of medical
professional. Therefore, it may have been just dropped in a statutory revision and after its original purpose was forgotten.
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hence aware of it. That historical link therefore shows that the original legislative meaning
assigned to that term was to provide medical assistance or first aid.

In addition to this original link, the court also finds relevant the statute’s object to
encourage people to render medical assistance to those in peril. If that is to be
accomplished at the time of the emergency giving rise to the need for medical assistance,

_the ordinary layperson cannot be left to worry about some strict application of a technical
" legal distinction between “emergency care” and “medical care.” This is a situation where
the spirit of the statute must control over any literal or technical meaning of the language.

In this case, the Switlicks provided traditiohal first aid to Apollo’s and Mueller’s
external and easily recognized wounds. They provided the medical assistance of stopping
the bleeding, cleaning the wounds, give aspirin as needed and let them both rest. Both
Switlicks knew that both Apolloa and Mueller had probably been drinking but did not know
how much. At leést to Merlin, the combination of alcohol and the shock from the accident
might have explained the vomiting.

However, the Switlicks remained alert to the possibility of more serious head
injuries. Stephanie asked both Apollo and Mueller separately if they were aware of where
they were and who she was. Both knew. She then stayed up and kept them under
frequent observations throughout the night. Throughout the night as she checked in with
them, Mueller would often awake. Stephanie would again ask her some questions to
detect any change in Mueller’s condition and signs of any more serious head injuries.®* The
first sign did not occur until around 6:00 in the mofrﬂing when Mueller apparently mistook
Stephanie as her mother. At that point, Stephanie immediately summoned an ambulance
for an emergency conveyance to the hospital.

The statute itself refers to immunity from civil liability “for acts or omissions.” The
Switlicks’ acts constituted the treatment for the obvious bleeding cuts and their exhaustion.

But it also included a constant overnight vigil to see if either of their conditions would

> Before the advent of MRI and other diagnostic tool, other than small changes in the eyes, the medical profession
also had to rely upon observation and changes in the patient condition and responses over time.
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change to indicate a more serious internal head or brain injury. Because of that, Switlicks
were in a position to immediately summon the ambulance as soon as symptoms of a more
serious internal head injury appeared. That treatment and observation constitutes
emergency care under the circumstances. While one might argue that a more prompt trip
to the hospital might have-lead to more appropriate treatment earlier, the civil immunity
provided in Wis. Stat. §895.48(1) forgi,vés such omissions when made in good faith—allin. .
the interest of encouraging Good Samaritans to render care to those in peril in the first
place. _

Because the Switlicks provided emergency care at the scene of an emergency, the
Switlicks are immune from civil liability under §895.48(1) and therefore their motion for a
summary judgment of dismissal on the negligence claim is hereby granted.

ALCOHOL PROVIDERS LIABILITY

Mueller also seeks recovery under a cause of action of providing alcohol to an
underage person. Switlicks contend that Wis. Stat. § 125.035(4)(b) does not apply here
because they were not “providers” and Mueller was not a “third person” within the meaning
of that statute. Under Wis. Stat §125.035(2) “[a] person is immune from civil liability
arising out of the act of procuring alcohol beverages for or selling, dispensing or giving
away alcohol beverages to another person.” However, this immunity ...

... does not apply if the provider knew or should have known that the
underage person was under the legal drinking age and if the alcohol
beverages provided to the underage person were a substantial factor
in causing injury to a 3rd party. §125.035(4)(b).

Are Switlick’s Providers?

Switlicks first contend that they were not providers within the meaning of the this
statute. Wis. Stat. §125.035(4)(a) defines a “provider” as a person “who procures alcohol
beverages for or sells, dispenses or gives away alcohol beverage to an underage person
in violation of s. 125.07(1)(a).” They contend that they did not violate this section since
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subsectionl provides an exception for parents providing alcohol for their children. That
subsection provides that;

No person may procure for, sell, dispense or give away any alcohol
beverages to any underage person not accompanied by his or her
parent, guardian or spouse who has attained the legal drinking age.
[emphasis added]

In Anderson v. American Family Mut. Ins. Co.; 2003 WI 148; 267 Wis.2d

121; 671 N.W.2d 651 a mother, who had left a bottle of vodka for her 19 year old son

on the kitchen table with a note to him that he owed her $12.00, found her liable for the
~ injuries sustained by the third party who died of acute intoxication because she was found
to be a “provider” under the statute. While she provided the alcohol to her son, she never
“accompanied” him within the meaning of $125.07(1)(a)1 but rather left the alcohol for
him. Id. at § 12. But unlike that case, here the Switlicks were on the property with their
son. '

This statute does not define the term “accompained” so resort to generally accepted
and recognized dictionaries for the common meaning of the-terms is appropriate. In The
American Heritage Dictionary, 2 College Edition, 1982 it is defined as “to go along with;
join in company.” In Black’s Law Dictionary, 7" Edition, 1999it means “[t]o go along with
(another)”; to attend.”

The meaning of “accompanied” was discussed in Milwaukee v. K.F.; 145 Wis.2d
24; 426 N.W.2d 329 (1988).° The curfew ordinance there also contained an exception
for those “accompanied by his or her parent...or another aduit person.” Relying upon a

dictionary definition of “accompany” as “to go with or attend as an associated or

4 Italso notes that “In automobile-accident cases, an unlicenced driver is not considered accompanied by a licensed
driver unless the latter is close enough to supervise and help the former.”

* A City of Milwaukee ordinance made it “unlawful for persons under the age of 17 years to congregate, loiter,

wander, stroll, stand or play in or upon” public places “between the hours of 11 p-m.and 5 a.m. of the following day ... unless
accompanied by his or her parent, guardian or other adult person having his or her care, custody or control.” The UW-
Milwaukee Black Student Union was holding a dance at the War Memorial Center. About 400 persons, including
approximately 70 under the age of 17, were upon the premises with some adults present.
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companion,” the court held that “even if it were presumed that the aduits present at the
dance had ‘care, custody or control’ of the attending youths, such individualized supervision
as contemplated by the reference in the ordinance to accompaniment was absent from the
event.” /p. at 38.

This concept of “individualized supervision” is challenged by Switlicks since K.F.
dealt with a city ordinance and not this statute. However, the statutes contain several
provisions where the word “accompany” is defined. The word “accompany” is defined in
Wis. Stat. §305.05(4) as “to be on the same snowmobile as the operator” [regarding
- children less than 12 years of age]. In §23.33(1 )(a)™accompanied” means being subject
to continuous verbal direction and control” [regarding operation of ATVs] while in
$29.193(2)(a)1 that same term “*means being subject to continuous visual or voice contact
without the aid of any mechanical or electronic amplifying device other than a hearing aid”
[fishing permits for disabled persons]. In examining all of these statutory definitions, the
common legislative concept is indeed the concept of individualized supervision.

Under the law, underage persons are not allowed to drink alcohol due to their
inexperience with it, their general lack of drinking responsibly and the dangers they may
face after they consume of alcohol. The exception for underage persons “accompanied”
by their parents obviously indicates a legislative belief that parents would provide
something to reduce the risk presented by underage drinkers. Individualized supervision
would address that concern by assuring that the parents would be in a position to observe
and direct their child’s consumption of alcohol and their activities while under its influence.

It is uncontroverted that at the Switlicks’ party alcohol was available and that it was
not uncommon for Apollo to have a beer with the boys. Indeed, the Switlicks both knew
that Apollo had been drinking alcohol that day but did not know how much. After supper,
Apollo and Mueller stayed inside the cabin while his parents and the other adults went
outside to the fire pit and sat around the fire. Although they were personally present on
the premises, it cannot be said that they had individualized supervision of their son while

he was consuming alcohol. Therefore, when he left the premises and drove an ATV,
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neither of them knew how much Apolio had to drink and whether he should have been
driving. This lack of individualized supervision means that Apollo not “accompanied” by his
parents within the meaning of §125.07(1)(a). Therefore the Switlicks became “providers”
within the meaning of §125.035(4)(b). Since they were providers and Apollo’s
consumption of alcohol may have been a substantial factor in causing injury, the Switlicks
may be held liable under this statute.

Is Mueller a Third Person?

Even though the Switlicks may be a “provider” the statue makes then liable to a
“third party.” They assert that Mueller is not a “third person” since she was a party to the
consumption of alcohol, citing Meier v. Champ’s Bar & Grill; 2001 WI 20; 241 Wis.2d
605; 623 N.W.2d 94. In that case Meier was with a group of three underage drinkers
at Champ’s Bar who was later injured when one of them lost control of the vehicle and
Meier was thrown from it. The court held that since Meier was a party who provided
alcohol to the driver, he could not also be a “third party” to that same transaction.

The court’s decision was “premised upon the fact that the alcohol provided by Meier
was a substantial factor in causing the accident and his resuilting injuries, Id. at q 19.
Mueller argues that she was not a “provider” and hence this case does not apply here.
However, under Meier an underage drinker is also considered a party to the transaction
of alcohol consumption and hence also precluded from recovery.

The transactional focus of §125.035(4)(b) is the provision of alcohol
to underage persons. The principal parties to such a transaction are:
(1) providers and (2) underage drinkers. When the transaction
between these principals is a substantial factor in causing the harm to
a third party the statutory immunity is lifted and a third party may
proceed against a provider. Thus, the common definition of third
party to §125.035(4)(b) leads to the conclusion that a third party is
someone other than the underage drinker or a provider who provides
alcohol that is a substantial factor in causing the third party’s injuries.
1d. at § 24 [emphasis added].
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Mueller contends that this would not be in keeping with protecting underage
drinkers. However, the court also disposed of that argument as follows.

The fact that sec. 125.035 does not allow underage drinkers who
themselves are injured to bring a cause of action against the person
who provided the alcohol beverages does not defeat the conjectured
legislative purpose of protecting underage persons. Facilitating
compensation for injured underage drinkers is not the only means of
attempting to protect people under the legal drinking age. The
legislature may have determined that sheltering peopie under the
legal drinking age by deterring those who might otherwise furnish
alcohol beverages to them, rather than compensating the injured
underage person, would best serve the goal of protecting young
people. Id, at 26, quoting Doering v. WEA Ins. Group; 193
Wis.2d 118, 142-143; 532 N.W.2d 432 (1995).

Finally, Mueller argues that there are material issues of fact as to whether or not she
had been consuming alcohol that evening. However, Apollo not only acknowledged that
he had been drinking before driving the ATV (Depo at 24) but that Mueller had been
consuming mixed drinks, drinks mixed with cranberry juice, as well (Depo at 66-68).
Merlin, in discussing Apollo’s and Mueller’s vomiting, had indicated that some of his
indecision concerning the seriousness of their injuries was the fact that “they” also had
been drinking which might have accounted for that vomiting (Depo at 28-29). Stephanie,
while aware that Apolio had been drinking beer, testified that she could not state whether
or not Mueller had been drinking alcohol (Depo at 24). Mueller herself claims she lacks any
independent recollection of whether she had beef drinking alcohol due to her injuries.

Therefore, Apollo has a positive recollection not only that Mueller was drinking
alcohol but also the types of drinks she had. Another appears to have a positive
recollection that both Apollo and Mueller had been consuming alcohol as underage persons.
Two other witnesses, Mueller and Stephanie, have no recollection; they are unable to say
one way or the other. But once the moving party has demonstrated that there is no
genuine issue on any material fact and that he would be entitled to summary judgment as

a matter of law, the opposing party can avoid it only by showing specific facts that create
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a genuine issue for trial, see Wis. Stat. §802.08(3). Nor may a jury disregard positive,
uncontradicted testimony as to the existence of some fact, or the happening of some
event, in the absence of other evidence which discredits the existence of the fact or
renders it against responsible probabilities, Schulz v. St. Mary’s Hospital; 81 Wis.2d
638, 650: 260 N.W.2d 783 (1978). Here, there is such positive and uncontradicted
evidence that Mueller had been drinking. There is no evidence that discredits it or renders
it against responsible probabilities. There is no material issue of fact as to Mueller's
consumption. A lack of recollection do not contradict the evidence that Mueller had been
- drinking and therefore there are no material issues of fact presented.-

Because she consumed alcoholic beverages while being an underage person, Mueller
was one of the principals to the consumption of alcohol by underage persons. As a party
to that transaction, even as a recipient, Mueller is not a third person within the meaning
of §125.035(4)(b) and hence cannot recover under that statute.

Therefore, although the Switlicks are providers and might be exposed to liability to
a third person, Mueller is ndt a third person since she was one of the principals to the
transaction of providing alcohol to an underage person. Plaintiff’s cause of action under
Wis. Stat. §125.035(4)(b) must also be dismissed.

CONCLUSION
The Good Samaritan immunity provided by Wis. Stat. §895.48(1) requires that the

person rendered “emergency care” in good faith at the “scene of any emergency or
accident.” Given the statute’s history, scope, content and object, “scene of any
emergency” must consist of any place where the person in need of medical assistance can
be found—which would include the Switlicks’ shack. The original, limited Good Samaritan
statute included a link to Wis. Stat. §448.03(2)(i) and thereby provided a meaning to
“emergency care” as “furnishing medical assistance or first aid at the scene of an
emergency.” Here, the Switlicks not only provided the first aid and medical assistance

necessary to treat the external and visible injuries but also maintained an active
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observation throughout the night so they could detect any change of condition that might
indicate more serious internal injuries. Because of that, they were in a position to
immediately summon an ambulance when symptoms of internal injuries to the brain were
first detected. This constitutes emergency care within the meaning of the statute.

Since the Switlicks were not providing individualized supervision of their son, they
are deemed to be “providers” and hence liable to third persons injured as a result of
permitting underage drinkers to consume alcohol. However, because the uncontroverted
evidence is that Mueller was also a participant in the underage consumption of alcohol, she
~ is not a third party within the meaning of Wis. Stat. §125.035(4)(b). -

Therefore, the court finds that the Switlicks are immune from any liability for any
acts or ohissions within the meaning of Wis. Stat. §895.48(1)leading to a dismissal of the
negligence cause of action. Because Mueller is not a third party to the consumption of
alcohol but a participant, she cannot maintain an action against the Switlicks as providers.
Accordingly, defendants are entitled and hereby granted a summary judgment dismissing

plaintiff's complaint. The remaining issue of coverage is rendered moot.

Dated at Wausau, Wisconsin this _ %<& - day of November, 2004.

/7
BY THE COURT: //

Vincent K. Howard
Judge, Circuit Court Branch 3
Marathon County, Wisconsin
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This. matter came before the -Cdurt on motion'-of the Defendant, McMillan ‘Warner

Insurance Company, for; summary judgment. pursuant to Wisconsin Statute § 802.08,

spemﬁcally requesting summary judgment: dlsnussal of all claims of the Plamtlff against

the Defendants Merlin A. Switlick and Stephame Sw1thck and for a declaratory ruling
and summary Judgment W1th respect to Insurance coverage regardmg the remalmng claim

for 'xeg‘wenr'e against Anollo Switl 1ek and a hearm.cz havmg been held on Lhe motion on
~ October 26, 2004, and at the time of the hearmg, the moving party, Mchllan Warner
Insurance Company having appeared by its attorney, John A. Kramer; the Plaintiff, Lina
M. Mueller having' appeared by her attorney, Carl Ricciardi; the Defendant, Apollo
-Sw,l,;thck having -appeared :by: his attorneys. as 'to. the merit,s,: only,.John P. Runde: and
Richard I{e\;vley;v- the Defendants, Merlin i and. Stephanie: S,w_-i,tlick having appeared by
their attorney as to the merits, only, Paul Dav1d the Defendants, Merlin A. and Stephanie

Switlick, having appeared by their attorney individually, Paul A. kaolay, and the

noy

% Amen_11KR



_Intervenmg Defendant Metropohtan Property and Casualty Insurance Company, havmg
| appeared by its attorney, Amy Wochos and the Court havmg heard the arguments of

-counsel at the tlme of the hearmg and havmg revrewed the wrltten subrmssmns of the |

parties in support of and in opposition to the motlon, NOW, THEREFORE,'
IT 1S HEREBY ORDERED that for the reasons- set forth in the * Court's

memorandum dec1srons of November 26, 2004, and December 10, 2004, the monon of the 2

Defendant McMillan Warner Insurance Company, is hereby granted All clauns against

.Merhn A and Stephanie Switlick are dlsmrssed on the merits.. Furtner it is the ’

declaratron of the Court that McMﬂIan Wamer Insurance Company provrdes 1o msurance

] "

| coverage to the Defendant Apollo Switlick based upon its pohcy s recreatloual vehtcle"

e_xclusiOn_. Ac_cordingly, McMillan Warher owes no further duty to defend Apollo Switlick o

or indemn_ify him for the claims of the Plaintiff. ‘McMillan Warner Insurance Company
is therefore dismissed from this action, " on the merits and Attomey John Runde who was |
provrded as merrts counsel for Apollo Switlick by McMﬂIan Warner is hereby discharged
as counsel for Apollo Switlick. :

| Judgment is hereby granted in favor of McMillan Warner Insurance Company,

M109 Highway 97 North, Marshﬁeld, Wisconsin 54449 and against the Plaintiff, Lina M.
~ Mueller, 37_87 Beach Street, Fenwood, - Marathon County, Wisconsin 54426 for its
. -Statutory costs pursuant t'o. § 814.03, Stats., in the amount of-"$ 7 7 ﬁ , D'_',@' .

Dated at Wausau, Wisconsin this ;,7"".107 ;7' DPeacon .z'p;,,; Boo %

BY THE COURT: /

Vrncent K. Howard _
Circuit Court Judge, Branch 3
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APPEAL from judgments of the circuit court for Marathon County:
VINCENT K. HOWARD, Judge. Reversed and cause remanded.

Before Cane, C.J., Hoover, P.J., and Peterson, J.

- q1 CANE, C.J. Lina Mueller appeals a decision granting summary
judgment to Merlin and Stephani Switlick in this personal injury case. Mueller
also appeals a separate declaratory judgment that the Switlicks’ homeowner’s
policy with McMillan Warner Insurance Company did not provide coverage for

the all-terrain vehicle (ATV) Mueller was riding when her accident occurred.

92  Mueller argues the trial court erred when it concluded she was not an
injured third party for the purposes of WIS. STAT. § 125.035(4)(b), which
establishes an exception to immunity from liability for those who furnish alcohol
to underage drinkers.! Mueller also argues the court erred when it determined that
what the Switlicks did for her after her accident constituted “emergency care”
under WIS. STAT. §895.48(1), Wisconsin’s Good Samaritan Law. Finally,
Mueller argues that McMillan’s policy provides coverage because the ATV

involved in her accident was not “garaged” on the Switlicks’ property.”

93 We conclude that material questions of fact remain as to whether
Mueller was a party to the transaction in which Merlin and Stephani provided
alcohol to their nineteen-year old son, Apollo. We also conclude that Merlin and

Stephani did not render “emergency care” to Mueller and are thus not immune

! All references to the Wisconsin Statutes are to the 2003-04 version unless otherwise
noted.

2 The ATV in question was owned by a family friend, Randy Van Loh.
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from liability under WIiS. STAT. § 895.48(1). Finally, we conclude that the ATV
involved in Mueller’s accident was not “garaged” on the Switlicks’ property. The
judgments are therefore reversed and the cause remanded for further proceedings

consistent with this opinion.
BACKGROUND

94 In October 2003, Merlin and Stephani held a party for friends and
business associates on property they owned in Lincoln County. The Switlicks
used the property for a variety of recreational purposes, including hunting, and
guests often spent the night at the family “shack,” which h-ad a number of
bunkhouse style bedrooms.

Y5 According to Apollo’s deposition testimony, he arrived at the party
around 2 p.m. He drank what he described as a couple of twelve-ounce beers
before 6 p.m. and a few more beers between 6 p.m. and 10 p.m. Sometime
between 6 p.m. and 7 p.m., Mueller arrived at the party, went inside the shack with
Apollo to play pool, and possibly to drink.}> The adult guests stayed outside the
shack, near a pit where the Switlicks had built a bonfire.

Y6 At about 10 p.m., Apollo and Mueller joined the adults outside by
the fire. Apollo testified that, once outside, he heard an ATV “puttering like it was
running out of gas or was having a problem.” Because Apollo knew his sister and
her children had taken one of the family ATVs to check a field for deer, he
thought that they might be in trouble. He noticed Randy Van Loh’s ATV parked

* The record includes no account by Mueller of the events of that evening. Her injuries,
which included a skull fracture, resulted in memory loss.
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near the fire.* He got on Van Loh’s ATV and Mueller got on behind him. Neither
wore a helmet. After checking on his sister, Apollo and Mueller headed back to
the shack on a trail that was not on the family property.

97  During that return trip, the accident that gave rise to this lawsuit
occurred. According to Apollo, he hit a stump or saw an overhanging branch,
slammed on his brakes, and then remembered nothing until he and Mueller got
back to the shack around 11 p.m.” Both Apollo and Mueller were bleeding and
vomiting.® Although the details of what happéned next are in dispute, the basic
sequence of events is not. Apollo and Mueller talked to Stephani and Merlin.
Mueller went into the bathroom and wanted to lie down on the floor. Stephani
eventually convinced Mueller to lie down in one of the bedrooms instead. Apollo
also lay down in the same bed. Stephani testified that she woke Apollo and
Mueller approximately every hour during the evening. In the morning, after
Mueller responded to Stephani’s questions by addressing her as “mom,” Stephani
called an ambulance. Mueller was taken to a hospital in Merrill where she was
diagnosed with a skull fracture. She was then transported to a facility in

Marshfield where she was hospitalized and treated.

918 In January 2004, Mueller sued Apollo for negligence, an action that
is still before the trial court. Five months later, she filed an amended complaint

alleging that Merlin and Stephani were negligent in providing alcohol to minors

* The Switlicks owned two ATVs, but both were in use at the time. Apollo recognized
Van Loh’s ATV and knew its keys were ordinarily left in the starter.

® Apolio remembered nothing about the ride back to the shack and, based on his
deposition testimony, was unclear about the sequence of events leading up to the accident.

® Mueller vomited immediately upon her return to the shack. It is unclear when Apollo
began vomiting, but both he and Mueller vomited before and after they lay down for the evening.
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and in providing care for her after the accident. The trial court agreed to bifurcate
coverage issues. In response, McMillan filed motions for summary judgment on
the merits of the claims against Merlin and Stephani and on the coverage issues.
After a hearing, the trial court issued a written decision concluding that Merlin and
Stephani had provided traditional first aid to Mueller and were thus immune from
liability under WIS. STAT. § 895.48(1); it also determined that Mueller had no
cause of action under WIS. STAT. § 125.035(4)(b) because she “was one of the
principals to the consumption of alcohol by underage persons.” In a separate
written decision, the court found that the McMillan homeowner’s policy did not
provide liability coverage for Mueller’s accident because Van Loh’s ATV was

“garaged” on the Switlicks’ property. Mueller now appeals.
DISCUSSION

19  We review summary judgment decisions without deference, using
the same methodology as the trial court. See Anderson v. American Fam. Mut.
Ins. Co., 2003 WI 148, 99, 267 Wis. 2d 121, 671 N.W.2d 651. Summary
judgment should be granted when no genuine issue of material fact is in dispute
and the moving party is entitled to judgment as a matter o.f law. WIS. STAT.
§ 802.08(2). The summary judgment questions in this case turn on the
interpretation of two statutes creating immunity from civil liability. The proper
interpretation of those statutes is also a question of law subject to de novo review.
Czapinski v. St. Francis Hosp., 2000 WI 80, 12, 236 Wis. 2d 316, 613 N.W.2d
120.
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Liability Exemption for Alcohol Providers and Exceptions to the Exemption

910  Under Wisconsin law, individuals are ordinarily immune from
liability for injuries that arise from “procuring ... selling, dispensing or giv[ing]
away” alcoholic beverages to adults.” WISCONSIN STAT. § 125.035(4)(b) creates
an exception to that general immunity for those who furnish alcohol to underage
drinkers who are not “accompanied” by parents, guardians or spouses of legal age
when that alcohol is a substantial factor in causing injury to a third party.® Those
who serve or otherwise supply alcohol to underage drinkers thus retain their
immunity from liability if the underage drinker is “accompanied” by his or her
parents. Liability is further limited by our supreme court’s conclusion that
principals to transactions that violate WIS. STAT. § 125.07(1)(a) are not third
parties under § 125.035(4)(b). Meier v. Champ’s Sport Bar & Grill, Inc., 2001
WI 20, 917, 241 Wis. 2d 605, 623 N.W.2d 94.

911 Mueller argues that Merlin and Stephani are not protected
“providers” because they were not “accompanying” Apollo when he drank the
alcohol they procured for him. She also argues that the trial court erred when it
concluded the Switlicks were immune from liability for any consequences arising

from Apollo’s consumption of alcohol because there are material questions of fact

7 See WIS. STAT. § 125.035(2).

8 Liability exists if the “provider knew or should have known that the ... person was
under the legal drinking age and if the alcohol ... provided to the underage person [is] a
substantial factor in causing injury to a 3rd party.” WIS. STAT. § 125.035(4)(b). But that liability
is only triggered if the provider violates WIS. STAT. § 125.07(1)(a) which states that “no person
may procure for, sell, dispense, or give away any alcohol[ic] beverages to any underage person
not accompanied by his or her parent, guardian or spouse who has attained the legal drinking

»

age.
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as to whether she was a party to any transaction with Merlin and Stephani. We

will address Mueller’s arguments in order.

912  The parties agree that Merlin and Stephani were not “providers” of
alcohol if Apollo was “accompanied” by his parents when the alcohol in question
was provided to him. The trial court concluded that “accompanied” entailed a
degree of individualized supervision absent in this case. Merlin and Stephani
“contend it does not matter whether they were in the same room with Apollo when
he was drinking. It was enough that he drank “in their proximity” and on the same
prefnises, with their knowledge. McMillan agrees, arguing the trial court
mistakenly imported the idea of individualized supervision from an opinion
construing the word “accompanied” in a Milwaukee curfew ordinance. See City

of Milwaukee v. K.F., 145 Wis. 2d 24, 37-38, 426 N.W.2d 329 (1988).

913  Although we agree that City of Milwaukee does not control the
meaning of “accompanied” in WIS. STAT. § 125.07(1)(a), the supreme court’s
analysis of the curfew ordinance is instructive nevertheless. The ordinance
prohibited children under the age of seventeen from being in public places after 11
p.m. unless “accompanied by his or her parents ... or other adult person having his
or her care, custody or control.” MILWAUKEE, WIS., CODE OF ORDINANCES
§ 106-23. City of Milwaukee, 145 Wis. 2d at 31. The supreme court observed
that parents could have care, custody and control over children they brought to a
dance without necessarily “accompanying” those children. Id. at 38.
“Accompanying,” the court concluded, required a degree of “individualized

supervision” that mere presence might not satisfy. Id.

14  Mueller points to other statutes that allow children or juveniles to

engage in otherwise prohibited activities when accompanied by adults. Children
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under twelve are allowed to operate snowmobiles, for example, if they are
accompanied by an adult; in that statute, accompanied is defined as being on the
same snowmobile. WIS. STAT. § 350.05(1) and (4). Similarly, children under
twelve may operate ATVs if they are accompanied—defined as “subject to
continuous verbal direction and control”—by an adult. WIS. STAT. § 23.33(1)(a)
and (5)(a). Finally, children between twelve and fourteen years old are not
allowed to hunt unless they are accompanied by an adult. WIS. STAT.
§ 29.304(2)(a). McMillan argues that the Milwaukee ordinance and these statutes
are distinguishable in two ways from the statute we interpret here. First, they
apply to younger children, not to older teens or adults. Secor;d, accompany 1is
defined in the other statutes, but not in Wis. STAT. § 125.07(1)(a).” We are not

persuaded.

15 The Milwaukee ordinance and the statutes Mueller cites share a
basic presumption and serve similar public policies. Certain instrumentalities,
such as hunting rifles, are dangerous enough that the people of Wisconsin
ordinarily restrict their use or enjoyment to those with a certain level of maturity.
But the legislature has determined that the risks associated with immature users
can, in certain cases, be limited if those users are under adult control. Similarly,
the legislature has decided that those under twenty-one cannot buy or consume
alcohol legally because it is a dangerous instrumentality that most people under
twenty-one are too immature to handle. To support that prohibition, the legislature
has made those who provide underage drinkers with alcohol liable for third party

injuries arising out of the prohibited transaction. The legislature has also

? The statute regulating youthful hunters does not, contrary to both Mueller’s and
McMillan’s arguments, define accompany.

App-124



No. 2005AP121

determined, however, that providers are exempt from liability if the underage
drinker is accompanied by a parent because that parent is presumed to be
supervising the child’s consumption of alcohol, minimizing the risks associated

with underage drinking.

716 ~ We therefore conclude that underage drinkers are not accompanied
by a parent merely because the parent and child are on the same premises. Merlin
testified that he had told Apollo not to drink where he could be observed by the
other guests and both Merlin and Stephani admitted they did not know how much
their.son drank between 2 p.m. and 10 p.m. Based on those undisputed facts,
Merlin and Stephani were neither supervising nor otherwise controlling Apollo
when he was drinking and were thus not accompanying him for the purposes of
WIS. STAT. § 125.07(1)(a).

17 Mueller also argues the trial court erred when it granted summary
judgment to Merlin and Stephani on the grounds that Mueller was not an injured

third party under WIS. STAT. § 125.035(4)(b). We agree.

718 In a case involving underage drinkers in a bar, our supreme court
concluded that “the transactional focus of [WIS. STAT.] § 125.035(4)(b) is the
provision of alcohol to underage persons. The principal parties to such a
transaction are: (1) providers and (2) underage drinkers.” Meier, 241 Wis. 2d
605, 24. Based on the ordinary meaning of the term third party—one who is not
a principal—the court reasoned that a provider could not also be a third party

because he or she was a principal in the transaction at issue.

119  Although Meier dealt with an underage drinker who was also a
provider, McMillan claims its holding controls this case. According to McMillan,

Mueller’s allegation that the Switlicks provided alcohol to her is sufficient to make
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her a principal to the transaction under Meier. Merlin and Stephani similarly
contend that Mueller was a principal to the transaction because they claim that it is
undisputed that she consumed alcohol with Apollo at the shack. Both arguments

sidestep the real issue.

920  Several years after Meier, the supreme court returned to the third
party issue in a different context. In Anderson, a mother bought her nineteen-
year-old son a bottle of vodka and left it on the kitchen table with a note telling
him that he owed her twelve dollars. Anderson, 267 Wis. 2d 121, 993, 6. Her son
later took the vodka to the family’s vacation home where he and-underage friends
drank 1t. Id., §6. One of the friends died of acute alcohol intoxication. Id. In
considering whether the mother was immune from liability, the court made it clear
that Meier did not stand for the proposition that underage consumers of alcohol

were not automatically third parties. Anderson, 267 Wis. 2d 121, 9929-30.

921  The court reiterated that only the principals to a transaction, the
provider and the underage drinker, could not be third parties. But they found no
evidence that the son’s companions were present when the mother bought the
alcohol, or that they paid for it, or that they requested she buy it. Id., 19. Under
those circumstances, the son’s friends were not principals in the transaction
between son and mother. Id. Anderson concluded that “an underage drinker who
is injured or dies as a result of the consumption of alcohol that was illegally
provided to a companion underage drinker is an injured third party for the

purposes of the exception to immunity.” Id, §36.

922  Here, as in Anderson, there is no evidence Mueller asked Merlin or
Stephani to procure alcohol for her and no evidence she paid them for it. See id.,

919. Apollo testified that Mueller drank several beers, but said nothing about

10
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where she got them. Neither Merlin nor Stephani saw Mueller drink and there is
no evidence about how, if she did drink, she obtained alcohol. We thus conclude
that summary judgment was improper because there is a material question of fact
as to whether Mueller was a principal to the transaction between Apollo and his
parents or whether she was an underage drinker injured as a result of alcohol

illegally provided to a companion underage drinker.
The Good Samaritan Law and Emergency Care

923  The trial court concluded that Merlin and Stephani were immune
from -liability under WIS. STAT. § 895.48(1) for anything they might have done, or
not done, between the time Mueller returned to the shack and when she was taken

to the hospital. According to that section of the Good Samaritan Law:

Any person who renders emergency care at the scene of
any emergency or accident in good faith shall be immune
from civil liability for his or her acts or omissions in
rendering such emergency care....

Mueller contends critical portions of the law are ambiguous because “scene of any

k19

emergency or accident,” “emergency care,” and “good faith” are each susceptible
of more than one meaning.'® She further contends the court erred when it
determined there was no material question of fact as to whether the Switlicks’
shack remained “the scene of an emergency or accident,” whether the Switlicks’

responses to Mueller’s injuries constituted “emergency care,” and whether they

**On appeal, Mueller claims the trial court “did not find that the statute was ambiguous.”
She is correct that the court’s written decision never makes that finding explicit; however, its
extended discussion of the statute’s history indicates that it did so implicitly.

11
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acted in “good faith.” We agree the Switlicks are not immune from liability under

Wisconsin’s Good Samaritan Law.'!

924 -When we interpret a statute, our goal is to ascertain and give effect
to the statute’s intended purpose. See, e.g., Wenke v. Gehl Co., 2004 WI 103, 932,
274 Wis. 2d 220, 682 N.W.2d 405. To achieve those goals, we begin with the
language of the statute. State ex rel. Kalal v. Circuit Court, 2004 W1 58, 945, 271
Wis. 2d 633, 681 N.W.2d 110. If the meaning of the statute is clear when we give
its words their commonly accepted meanings, we ordinarily stop the inquiry. Id.
A statute is ambiguous, according to the most common formulatien of the test, if it

is capable of being understood by reasonably well-informed persons in two or

more senses. Id., J47.

925  Scene is commonly defined as “the place of occurrence or action” or
“locale.” WEBSTER’S THIRD NEW INT’L DICTIONARY 2028 (unabr. 1991).
Emergency means both “an unforeseen combination of circumstances or the
resulting state that calls for immediate action” and “a sudden bodily alteration
such as is likely to require immediate medical attention.” Id. at 741. Accident has
an even broader meaning: “chance ... sudden event or change occurring without

intent or volition ... an unexpected medical development esp. of an unfavorable or

' The attorney general has previously characterized certain portions of the statute as
“plainly ambiguous” because they are neither “self-defining nor defined in the statute.” 67 OP.
ATT’Y GEN. 218 (1978).

12
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injurious nature.”'” Id, at 11. Care is another general term whose definitions range
from “suffering of mind” to “serious attention” to “custody ... charge, supervision,
management.” Id. at 338-39. Based on these definitions, reasonably well-
informed persons could clearly understand “scene of an emergency or accident”

and “emergency care” in a variety of ways.

926  The term good faith only complicates the matter. Good faith can
mean a “belief in one’s legal title or right.” Id. at 978. But it can also mean
“absence of fraud, deceit, collusion, or gross negligence.” Id. In other words,
good faith can be measured subjectively or objectively. In the context of WIS.
STAT. §895.48(1), this ambiguous phrase would appear to control the
determinations involved in identifying both the scene of an emergency or accident

and rendering emergency care, amplifying the ambiguity of each.

927 No Wisconsin appellate court has construed the contested terms.
However, the history of our Good Samaritan Law provides insight into the
meaning of the statutory language. In 1963, the legislature granted immunity from
civil liability to a limited group of professional individuals, primarily doctors and
nurses, who in good faith “render[ed] emergency care at the scene of an
emergency.” WIS. STAT. § 149.06(5) (1963). The statute further defined scene of
an emergency as areas “not within the confines of a hospital or other institution

which has hospital facilities, or a physician’s office.” Id. The legislative intent

' Read together, the definitions of “scene,” “emergency,” and “accident” suggest a focus
on the victim’s state or condition rather than on the character of the action that produced that state
or the particular place in which that state first manifested itself. Such a reading is consistent with
the broad purpose of Good Samaritan Laws: to encourage all of us to respond to human beings
who need immediate medical help when and where we encounter them. A child injured in a
snowmobile accident may be in no less need of emergency care if he or she stumbles a half mile
before he or she is found than if he or she is found right beside the snowmobile.

13
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was ftransparent: to encourage those with medical training to respond to
emergency situations outside of the professional environment.'> The statute
presumably does not define emergency care because it was directed at those who

were trained to understand what that term meant in a variety of contexts.

928 In 1977, the legislature expanded immunity to include any person
who rendered emergency care in good faith at the scene of an emergency or
accident.'"® See WIS. STAT. § 895.48 (1977). No definitions were added and the

scene of emergency definition was removed.!”

| 929  As this histofy indicates, Wisconsin’s current Goc;d Samaritan Law
encourages all citizens to respond to emergency situations by protecting them
from liability for most acts or omissions in rendering care that have bad
consequences. While the statute does not define the scene of the emergency or

accident or emergency care, the ordinary meanings of those terms and the policies

B See David A. Suemnick, Wisconsin’s “Good Samaritan” Statute, 48 MARQ. L. REV.
80, 85-89 (1964-65).

" WISCONSIN STAT. § 895.48 was created by 1977 Wis. Laws, ch. 164, § 3, establishing
a general Good Samaritan Law.

** The 1977 statute does retain a distinction between ordinary individuals and trained
professionals:

[tlhis immunity does not extend when employees trained in
health care ... render emergency care for compensation and
within the scope of their usual and customary employment or
practice at a hospital or other institution equipped with hospital
facilities, at the scene of any emergency or accident, enroute to a
hospital ....

Early drafts of the statute included a professional competence standard (in good faith and
within the range of a person’s professional competence) and a more general formulation of a
standard of care (“shall not be construed as absolving from civil Liability any person whose
emergency care acts or omissions amount to a high degree of negligence”). Dawn B. Lieb, The
Good Samaritan Statute: WIS. STAT. § 859.48, 62 MARQ. L. REV. 469, 474-75 (1978).

14
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the statute serves demonstrate that when the samaritan is a layperson, the
intervention protected will ordinarily be of short duration and of an interim sort.
Nothing in the statute suggests any intention that an ordinary person should make

care-giving decisions any longer than the emergency situation necessitates.

930  Mueller argues that the Switlicks provided neither efnergency care
nor traditional first aid, which the trial court concluded satisfied the statutory
requirement. She also argues alternatively that even if the first fifteen or twenty
minutes after her return to the cabin constituted a period of emergency, the six or
more. hours after that while she slept and Stephani periodically checked on her

cannot qualify as emergency care.

31  The Switlicks counter that it is the circumstances and not the type of
care that matters. Emergency care is, they explain, “the type of care that may be
provided at the scene of an emergency—regardless of what particular type of care
might be provided.” McMillan argues somewhat more specifically that Stephani
provided attentive assistance, one definition of care, by comforting Mueller,
observing her, and being vigilant for any change in symptoms that would “indicate
something more serious than a bloody nose and nausea.” We are not persuaded by

either argument.

132 By her own account, Stephani went with Mueller, who was vomiting
and bloody, into a bathroom where there was light. The two were going to start
cleaning Mueller up when Mueller tried to lie down on the bathroom floor.
Stephani’s testimony was initially unclear on whether any cleaning was actually
done. However, she eventually replied “yes” when asked “And you never got a
chance to clean the blood off?” Stephani testified she then said, “Lina, instead of

just laying there .... Why don’t we take you and go lay you down in the bed.”

15
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Once Mueller was in bed, Stephani covered her with a quilt. Stephani also
testified that she brought one aspirin into the bedroom for Mueller, but did not
know whether she took it, and that she took water into the room, but did not

believe Mueller wanted any.

733 At some point, Stephani left Mueller and Apollo, who was lying on
the same bed, and went into the living room. She went back into the room to
check on the two “about every hour.” She testified that when she came in Mueller
would wake up and she would ask Mueller if she knew where she was or how she
was feeling. The room was dark. At 6 a.m., Stephani asked Mueller if she knew
where she was. Mueller replied, “Mom?” When Stephani asked Mueller another
question, she did not respond. Stephani woke up another woman who was staying

at the shack and asked her to look at Mueller. Stephani then called 911.

934  Suggesting that a bloody and vomiting woman lie in a bed rather
than on a floor, covering her with a quilt, leaving her alone in a dark room for six
or more hours, and periodically asking if she felt all right does not, we conclude,
constitute emergency care. Other jurisdictions have found that relatively simple
acts, such as providing transportation to an emergency room or asking whether
accident victims need help, can constitute emergency care for the purposes of
Good Samaritan statutes.'® But even if we disregard differences among Good

Samaritan Laws, such persuasive precedent is factually distinguishable. In those

' In Swenson v. Waseca Mut. Ins. Co., 653 N.W.2d 796, 799-800 (Minn. App. 2002),
the court found that transporting an injured child fell within the scope of the Good Samaritan Law
even though the driver did not go directly from the scene of the accident to the hospital, but took
a quarter-mile detour. The North Dakota Supreme Court concluded that a passerby who stopped
at the scene of an accident to see if victims needed assistance was “rendering” emergency care
because the person was attempting to make aid available. McDowell v. Gillie, 2001 ND 91, 626
N.W.2d 666, f12.
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cases, individuals provided care either by transporting injured persons to a place
where their injuries could be treated or by attempting to make medical help

available.

935 Here, by contrast, Stephani did nothing for Mueller she could not
have done for herself, except waking her up during the night. Without cleaning
Mueller’s wounds, Stephani had no way of knowing what her injuries were.
Questioning Mueller in the dark made it impossible for Stephani to observe any
physical changes. And waking Mueller every hour or so does not indicate that
Stephani treated her as someone whose state calls for “immediate action.” That
nothing was done to make medical help available to Mueller for over six hours
only underscores the fact that Stephaniv was not responding as if to an emergency.
Based on the undisputed facts in this case, the Switlicks thus did not provide any

care that would entitle them to immunity from liability under WIs. STAT. § 895.48.
The Meaning of Garaging in a Homeowner’s Policy

936  Finally, Mueller argues the trial court erred when it concluded the
Switlicks’ homeowner’s policy with McMillan did not provide coverage for their

son’s use of a neighbor’s ATV. Again we agree.

137  Like the interpretation of statutes, the interpretation of an insurance
policy is a question of law this court reviews without deference, applying the same
rules of construction we apply to contracts generally. See Wisconsin Label Corp.
v. Northbrook Prop. & Cas. Ins. Co., 2000 WI 26, 9922-23, 233 Wis. 2d 314, 607
N.W.2d 276. We interpret insurance policies as a reasonable person in the
position of the insured would understand them. Kremers-Urban Co. v. American

Employers Ins. Co., 119 Wis. 2d 722, 735,351 N.W.2d 156 (1984).
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938  Under Ic of the Exclusions section of the Switlicks’ homeowner’s
policy, McMillan will not pay for “bodily injury” or “property damage” arising
out of “the ownership ... entrustment or use of ... any ‘recreational vehicle,’” if
that injury or damage occurs away from the “insured premises.” No one disputes
that the accident in this case occurred away from the insured premises. The
parties similarly agree that, for the purposes of the policy, an ATV is a recreational
vehicle. This exclusion would thus deny coverage for Mueller’s accident unless
-an exception pertaining to that exclusion reinstates it. See American Fam. Mut.

Ins. Co. v. American Girl, Inc., 2004 W1 2, 924, 268 Wis. 2d 16, 673 N.W.2d 65.

939 Exclusion Ic includes two exceptions. The first deals with
motorized golf carts; the second states: “‘we’ will cover: ... use of a ‘recreational
vehicle’ which is not owned, garaged, or maintained by any ‘insured person’ on or
off of the ‘insured premises.”” The question before us is whether the exception to
the exclusion for use of a recreational vehicle “which is not owned, garaged, or
maintained by an insured person on or off the insured premises” applies to the
facts in this case. More specifically, we must decide whether a recreational
vehicle is garaged if it is left on a property for some period ranging from two and

one half weeks to a single day.

940  Van Loh testified that he left his ATV at the Switlicks’ shack some
two or two and a half weeks before the accident, although he had never left it there
for more than a day or two in previous years. He also testified that he left the
ATV in the detached garage near the shack, but later said that when he went to
visit the Switlicks on October 25, 2003, the day of the accident, it might have been
pushed outside. Apollo testified that he thought Van Loh brought his ATV over
on the day of the accident. Stephani could not remember when the ATV appeared,

but knew it had not been there during the July 4th holiday. Merlin testified that, at
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the time of the accident, all the ATVs were outside because his garage was full of
lumber, a little Ford tractor, several freezers, and various barrels. The garage had
been that full for around three weeks. He did not know how long Van Loh’s ATV
had been there. All agreed that Van Loh never paid the Switlicks for parking the
ATV on their property and that there was no formal agreement or arrangement for

his use.

941 No Wisconsin court has interpreted the term garaged when it appears
in a homeowner’s policy. Statutory requirements for uninsured motorist coverage
typically refer to motor vehicles “registered or principally garaged in this state.”
See, e.g., WIS. STAT. § 632.32(4). In a case that turned principally on other issues,
our supreme court commented that: “it could not be said that the Buick was
principally garaged in Milwaukee; it had only been in Milwaukee approximately
two to three weeks.” Handal v. American Farmers Mut. Cas. Co., 79 Wis. 2d 67,
77, 255 N.W.2d 903 (1977). Though Handal does not define the term garaged, it
implies that garaging entails a degree of permanence associated with time. Other
jurisdictions have made that link more explicit. “We construe the term
‘principally garaged’ to mean the physical location where an automobile is
primarily or chiefly kept.” Chalef v. Ryerson, 648 A.2d 1139, 1141 (N.J. Super.
1994).

942  In everyday language, the word garage has several meanings when
used alone: to keep or protect, a building used for housing an automobile, and a
repair shop for automobile vehicles. That does not mean, however, that garage is
necessarily ambiguous. All words have multiple meanings or shades of meaning,
but context and other cues usually operate to save us from perpetual confusion.
No reasonable person in the Switlicks’ position would understand that this

exclusion in a homeowner’s policy would apply only to those who had a repair
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shop on their premises. Nor, despite McMillan’s argument, would a reasonable
person believe that one garages a car anytime one parks it any place. To the extent
that a homeowner’s policy is expected to provide coverage for an insured home, it
would thus be reasonable to expect this exception to apply when that home is the

permanent or regular place where the recreational vehicle is kept.

943  In this case, there is no evidence that Van Loh regularly left his ATV
at the Switlicks’ shack for extended periods. Nor is there any evidence that, on the
single occasion in question, he left the ATV there for more than two-and-a-half
weeks. We do not determine exactly how long it would take to.turn parking into
garaging, but we conclude that casual, one-time use of a property that spans less
than three weeks is not sufficient to accomplish that transformation. Because
VanLoh’s ATV was not garaged on the Switlicks’ property, the Switlicks’

homeowner’s policy with McMillan provides coverage for Mueller’s accident.
By the Court.—Judgments reversed and cause remanded.

Recommended for publication in the official reports.
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944 HOOVER, P.J. (concurring). 1 concur with the result. I write
separately and briefly, however, to take issue with the majority’s treatment of the
immunity issue under WIS. STAT. § 895.48(1), the Good Samaritan Law. First, I
am not entirely convinced that Stephani Switlick’s activities did not constitute
providing “emergency care” to Mueller. On the one hand, it could be plausibly
argued that Stephani was not providing care in the sense that she was not
addréssing the root cause of Mueller’s symptoms. Rather, Stephani was arguably
effectively preventing or delaying provision of care for an apparent traumatic head
injury that caused nausea. On the other hand, while Mueller presented with a
bloody nose and nausea, she was nevertheless able to ambulate and converse
cogently with Stephani, until 6 a.m. Then, for the first time, Mueller responded
inappropriately to the questions Stephani asked for the purpose of monitoring
Mueller’s cognitive functioning. I am not fully persuaded that when dealing with
a person the nature of whose injuries are such that the severity is not manifest,
monitoring someone’s cognitive functioning on an hourly basis does not qualify as
emergency care. However, I need not resolve this issue, because I would hold that
even if Stephani provided emergency care to Mueller, she did not do so at “the

scene of any emergency or accident.” See WIS. STAT. § 895.48(1).

945 The trial court held, and the majority evidently agrees, that an
emergency travels with the injured party, on the theory that once removed from
the scene, the injured person still requires care. Unfortunately, neither of the

respondents’ briefs provide any further analysis on this point. In particular, they
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provide no discussion on how this concept of “the scene of any emergency”
pertains to the entire time after Mueller was injured until she was placed in the

ambulance some eight hours later.

946  The language utilized by the legislature suggests to me that the scene
of an emergency, similar to the scene of an accident, refers to the location where
the event giving rise to the need for emergency care occurred. The statute serves
to encourage strangers who happen upon the scene of an emergency to stop and
render aid, rather than avert their conscience, if not their eyes, and pass by to avoid
potential liability. To extend the “scene” through to wherever the injured person
ends up appears to me to broaden the immunity beyond the statute’s language.
Such an approach could include everyone “down the line” who renders care
associated with an emergency, regardless of their relationship to where the event
giving rise to the need for care occurred, or their relationship to the immediacy of

the care necessitated by the event.

947  Based upon my alternative view, I would hold that any care Stephani
provided to Mueller was not provided at the scene of an emergency. I therefore
concur with the majority that immunity does not apply under WIS. STAT.
§ 895.48(1).!

' I note that Mueller does not argue that if Stephani is immune under WIS. STAT.
§ 895.48(1), such immunity does not apply to Merlin or that the latter did or did not do anything
regarding treatment to cause him to be separately liable in that regard.
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448 01 Deflnltlons. In this chapter:

¢ “Board” means medlcal exa.mmmg
board

(2) “stease ' meaits any -pain, injury,
deformity or physical. or mental illness or
departure, from complete health.or ‘the proper
condition of the hitman body or any of its parts.

3) “Physrcal theraplst” means an individual
who has “beén graduated from a school of
physxcal therapy, and “holding a license to
practlce physical therapy grasited by the board.

: '(4)-“Physical therapy” means that branch or
s')‘Istem of treating the sick which is limited to
therapeutic exercises with or without assistive

devices, and- physical measures including heat -

and cold, air, water,light, sound, electricity and

_massage; and physical testing and evaluation.
The use of roentgen rays and radium for any
purpose, and the use of electncny for surgical

' purposes including cauterization, are not part of
physical therapy.

(5) “Physician” meansan mdwxdual possess-
ing the degree of doctor of medicine or doctor of
osteopathy or an, equrvalent dégree as deteér-
miined by’ the board and holdmg a license
granted by the board. -

(e “Phys1c1an s assistant” means an individ-
ual’certified by the' board to perform patient
services under the supemsron and dlrectron ofa
licensed physician. ’

. (7) “Podiatrist” meansan 1nd1vrdual possess-
mg the degree of doctor-of podiatric medicine or
‘doctor of surgical chiropody or'équivalent degree
asdetermined by the board, and holding a license

to practice podiatry or podiatric medicine and -

surgery granted by the board. -

(8) “Podlatry” or {‘podiatric, medlcme and
surgery *means that branch or system of treating
the.sick which is limited to_the djagnosis, or
mechanical, medical or surgical treatment or
treatmerit by use of drugs, of the feet, but does
not include amputations other than digits of the

foot or the use of a general -anesthetic ‘unless

administered by or under the direction of a
person licensed topractice medicine and surgery.
Diagnosis or treatment shall include no portion
of the body above the feet except that diagnosis
and ‘treatment shall include the tendons and
muscles of the lower leg insofar as they- shall be
involved in conditions of the feet:

(9) “Practrce of medxcme and surgery”
means:

(a) To examine into the fact, oondrtron or
cause of human health or disease, or to treat,
operate, prescribe or advise for the-same, by any
means or instrumentality: .

(b) To. apply principles or techmques of
medical sciences in the diagnosis or prevention of
any of the condmons described in par. (a) andin
sub.(2)..

) To penetxate, prerce or sever the t1ssues of
ahuman being.. - -

“(d) To offer, undertake attempt or do or hold

.oneself out in any manner as able todo any of the

acts describedin this subsection.

(10) “Reprimand’ means to pubhcly warn
the holder-of a hcense or certlﬁcate granted by
the board. - o

(1 1) To “hm:t” a lwense or certificate means -

" to impose conditions.and requirements upon the

holder thereof, and to restrict the scope of the

»holder s-practice. -

- (12) To “revoke” a hcense or cemficate
means to.completely and absolutely terminate -
such license or -certificate; and. all rights,
privileges- and authority- prevrously conferred
thereby

-(18)- To “suspend” a hcense or cemficate
means to completely -and -absolutely ‘withdraw
and withhold for-a period.of-time all rights,
privileges and authority previousty conferred by
a grant of a license or certificate. -

(13m) “Treat the sick”” means to examine
into the fact, condition or cause of human health
or -disease, -or. to. .treat, operate, prescribe or
advise for the same, or to undertake, offer,

120




Electronically scanned images of the published statutes.

448.01 MEDICAL PRACTICES.

advertise, announce or hold out inany manner to
do any of the aforementioned acts, for compen-

sation, direct or indirect, or in the expectatton

thereof
(14) “Unprofessional conduo"’ means those

- acts or attempted acts of commission or omission. -
defined as unprofessional conduct by the board

under the authorlty delegated to the board bys.
15.08 (5).

(15) “Warn” means to- pnvately appnse the
holder of a license or certificate” of the
unprofessional. nature, of the holder’s conduct
and admonish the holder-:that continued or
repeated conduct of such nature may give the
board cause to reprimand the holder or to limit,
suspend or revoke'such license or certificate.

History:1975¢.383,421. . .
: Note: Chapter’ 383; laws" of 1975, which repealed -and

recreated: chapter 448 of :the statutes. contains a statement of
legrslatrve pohcy insection 1. See the 1975 session law volume:

- 448, 02 Authorlty (1 ) chnnsr; The board
may; grant licenses;-including various-classes of
temporary licenses, to practice medicine: and
surgery; to- practice. podiatric medicine and
surgery and to practice physical therapy.
{2):'CERTIFICATE. The board may cemfy
,physrcran s assistants. R
"+ +:(8) INVESTIGATION; I—IEARING, ACTION. The
board shall investigate: allegatrons of unprofes-
‘sional .conduct by pérsons-holding.a license or
certificategrantéd by the board. A’ finding by a
:panel éstablished urders. 655.02.or:by a court
that a. physician has acted negligently is an
allegation of unprofessional conduct, ‘After.the
investigation, if the board finds. that there.is
_ probable cause to believe that the personis guilty
-of ainprofessional conduct; the board shall hold a
hearing on such conduct, The board may, when it
finds a.pérson guilty:-of unprofessional conduct,
warnorreprimand that person, or limit, suspend
- orrevokeany license or certificate granted by the
~ board to that.person:The board shall adopt rules
.of precedure forsuch- mvesttgatron, heanng and
action.under ch: 227. . o
(a) The board may hmrt a- lrcense ‘or
certificate for a-period:not-to:exceed S yeiits. A
-person'whase license:or certificate islimited shall
‘be‘permitted'to continué practice upon-condition
‘that:the person will refrain from’engaging in
. unprofessional conduct; that the person will
-appear before the board or: its officers or'agents
-at-such' timesarid places asmay bedesignated by
the:board from time to time; that the person will
fiilly disclose totheboard or.its officers:or agents
the nature:of the-person’s practice:and conduct;
-and that the person will.cooperate With: the board
,-durmg'the entire period of limitation. .- .+ ...
- (b)*Unless-a suspendéd license or certlﬁcate
is-revoked during the period of suspension, upon

3780 . °

the expiration of the period of suspension the
license or certificate shall again become opera-

Jtive and effective. However, the board may

tequire the holder of any such suspended licensé.
or certificate to pass the examinations required

- for the original grant of the license or certificate

before allowmg such suspended license .or.
certificate agam to become operatrve and
effective.

(4) SUSPENSION FENDING HEARING. The
board may summarily suspend any license or
certificate granted by the board for a period not
to exceed 30 ddys pendmg hearmg, when the
board has in its possession evidence establishing
probable cause to believe that the holder of suc.h’

* license or certificate has violated the provisions

of this chapter and that it is necessary to suspend
such license or certificate immediately.to protect
the pubhc health, safety or'welfare. The holdér of
such license, or certificate shall be granted an
opportumty to be heard durmg ‘the determina-
tion of probable &use. The board | inay designate
any. of its, officers to~ exercrse ‘the authority

: granted by this subsection to suspend summanly

Se or certrﬁcate, butsuch suspension shall
, enod of tune ot to exceed 72 hours,

(5) VOLUNIARY SURRENDER The holder of

_any license or certificate granted by the board

may. voluntarily surrender the license or certrﬁ-
catetothe secretary of the board atanytime. -

" (8) RESTORATION' OF LICENSE: The board
‘may restore any license or-ceitificate which has -
been: voluntanly sirrenderéd or revoked under
any of the' provisions--of- this: ¢haptér, on' such -

vterms -and condrtlons as 1t may deem appr’opn-

ate: -
Hlstory I975c 383,421

'448 03 'Llce', o requlred 1o practlce, ex-

eepllons, use of tltles, eivil .immunlty (1)
LICENSE REQUIRED 10 PRACTICE- No.. _person
may. practice medicine and surgery, podratry or
physical’ therapy, or attempt.to do so-er. make a
Tepresentation as autho, ed, o do .50, wrthout a
licenise granted by the board.

(2) .EXCEPTIONS. - Nothmg m tlus chapter
shall be construed-either toprohibit;er to require

alicenseor certrﬁcate under thlS chapter for any

of the following: -

#.4(a)-Any personl fully practr ing thhm the
scope of a license, perrmt ‘registration, Certifi-.
cate off certlficatron ‘grantéd to'practice profes-
sional -or" -piactical nuirsing undeér ¢h. 441, to
praétice- chrropractrc iinder ch: 446; to practice
denitistry ot déntal- hygiene utider: ch. 447, to
préactice optometry'under ‘ch- 449 or undér 4y

other * ‘statutory - prov1s1on, or as otherwrse

‘providéd by statite;
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- (b) The performance of official duties by a
" physician of any of the armed services or federal
health services of the United States.

(c) The activities of -a.medical student,
podratry student, physrcal therapy student or
physician’s assistant student .required for such
_student’s educatron and training; or the activities
of 'a medical school graduate required for
.trammg as required ins. 448.05 (2). .

- (d) Actual consultation or demonstratxon by
licensed physicians, podiatrists .or physrcal
therapists of other. states or countries with
licensed-. physrcrans, podlatnsts or physzcal
therapists of this state:

(e) Any person providing patlent services as

directed, supervised and inspected by a physician
or podiatrist who has the power to direct, decide
and oversee the 1mplementation of the patient
services rendered. .

(f) Any person ass1st1ng a physrcal theraprst
in practlce under the direct, immediate, on
premises superv1sron of such physical therapist.

(g) Ritual circumcision by a rabbi, or the
practice of Christian Science.

(k) The gratnitous domestic admlmstratron
of 'familyremedies. .- - -

- (i) Any person furmshmg medrcal assxstance-
or -first aid at the scene of an emergency as
.deﬁnedmsub (4).-

. (3). Use oF. TITLES. (a) No person not
possessmg the degree of doctor of medicine may
use or assume the title “doctor of medicine”.
append tothe person’s name the letters “M.D. ”

(b). No person. not possessing the degree of
doctor of osteopathy may-Use Or assume the utle
“doctor of osteopathy” or append to the person’s
name theletters “D.0.”, -

(¢) No person nota podratnst may desxgnate
himself or herself as a podiatrist or use or assume
the title “doctor of surgical chiropody”
“doctor .of ‘podiatry” or “doctor of podratnc
medicine” or append to the person’s name the
words “or letters “doctor”, “Dr.”, “D.S.C.”
“D,P.M-""or “foot doctor” or *foot specrahst” or
any other trtle, letters or -designation. which
represents or may tend to represent the person as
apodratnst .

{d) No person not a physrcal theraplst may
_ designate. himself .or herself as. a .physical
therapist or use or assume. the txtle “physical

therapist” -or “physrothexaplst” or “physxcal‘

therapy technician” or. append to the person’s
name the letters “P. T “P.T.T.” or “R.P.T.” or
any. ‘other title, letters or. desrgnauon which
represents or may tend to represent the person as
a physical therapist. :

te) No person may desrgnate hmself or
herself as a “physician’s-assistant” or use. or
assume ' the title -“‘physician’s - assistant." “or
append to the person’s name the words or letters

MEDICAL PRACTICES 448.04

“physician’s assistant” or “P.A.”.or any other

titles, letters or dmgnatron which represents or
may-tend to represent the person as a physician’s
assistant unless certified -as. a physician’s
assistant by the board. .

(4) CviL LIABILI'IY, EMERGENCY CARE. No
person licensed or certified under this chapter,
who in good faith renders emergency care at the -

.scene of .an emergency, is -liable for any- civil

damages as a result-of acts or omissions by such

;person-in rendering the emergency care. For the

purpose of this subsection, “the sceme of an
émergency” means areas not within the confines
of a hospital or other instjtution which has

hospital facilities  or the office of a person
licensed orcertified under this chapter. :

(5) CIVIL LIABILITY; CERTAIN MEDICAL
PROCEDURES. No person licensed or certified
under this chapter shall be liable for any civil
damages resulting from such person’s refusal to
perform sterilization procedures or toremove or

-aid in the removal of 2 hurian embryo or fetus

from a person if such refusal is based on religious

or moral precepts.
History' 1975¢.383, 421

448. 04 CIasses of lleense, certlficate of
‘licensure. (1) CLASSES OF LICENSE. (a) Licénse

to practice medicine ‘and surgery. A person
holding -2 license to practice medicine and
surgery may practiceas defined in 5.448.01 (9).
(b) Temporary licenise to practice medicine
and siirgery. 1. An applicant for license to
practice medicine and surgery who has passed an
examination satisfactory to the board, or whoisa
graduate. of a medical school in this state, and
who more than 30 days prior to the date set by the

: board for the holding of its next examination has

complied with all the requirements of s. 448.05

(2) and (7): ‘may, at the discretion of the board,

be granted a temporary license - to_ practice
medicine and surgery. Such temporary license
shall .expire.60, days after the'next examination
for license is given or on. the date following the
examination on which the board grants or denies
such applicant a license, whichever occurs “first;
but the temporary license. shall automatically
expire on the first day the board begins its

.examination of applicants. after ;granting such

license, unless its holder submits to examination

on- such.: date.  The board. may -require. an

apphcant for. temporary licensure under this -
subdrvrsron to appear before a member of the
board for an interview and ora] examination. A
temporary license shall be granted under this
subsection only once to the sameperson..

. 2:An applicant whois a graduate of a foreign
medrcal school and who, because of noteworthy
professional attainment, is invited to serve.on the

academic staff of a medical school in this state as
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ISSUE

Did Mérlin and Stephani Switlick render “emergency
care at the scene of an[y] emergency or accident in good
faith” as this phrase is used in Wis. Stat. § 895.48(1) when
they, at most, provided assistance to Lina Mueller for 6 to 7
hours before calling “911" after she was brought back to the
Switlick property by Apollo Switlick immediately after the
October 25, 2003 ATV accident?

TRIAL COURT ANSWER: “Yes.”

APPELLATE COURT ANSWER: “No.”

ORAL ARGUMENT AND PUBLICATION

Ms. Mueller respectfully submits that oral argument
would aid this Court in analyzing the parties arguments in the
context of the undisputed material facts and in developing
workable definitions of the §895.48(1) terms at issue in this
case.

The decision should be published because it will be
this Court’s first interpretation of the so-called Good
Samaritan immunity statute, Wis. Stat. § 895.48(1). As the

Appellate Court noted, until its decision, “[NJo Wisconsin
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Appellate Court has construed the contested terms” of this
statute. Mueller v. McMillan Warner Insurance Company,

2005 WI App. 210,927, Wis2d 704 N.W.2d 613.
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STATEMENT OF THE CASE
Nature of Case

This case arises out of an ATV accident that occurred
on the evening of October 25, 2003 while Lina Mueller was a
passenger on an ATV opératéd by the Switlicks" son, Apollo.
She sustained severe personai injuries in the accident. When
she was ultimately seen and evaluated by competent and
qualified health care professionals - physicians - she was
diagnosed with bifrontal and left temporal edema with
increasing intra-cranial pressure, extensive anterior skull base
and orbital fractures and displaced bone fractures in the left
optic canal and pneumocephalus. R. 22 p.40.!

Ms. Mueller brought common law negligence claims
agaiﬂst Apollo Switlick and his parents Merlin and Stephani.
She alleged that Apollo was negligent in the manner in which
he operated the ATV including negligence for operating while

under the influence of intoxicants. R.1 p. 4 and R.12. Ms.

'The Plaintiff-Appellant’s citation form is as follows: R refers to
the Record; the number following R refers to the specific document
number in the record; and the number following that document number
and proceeded by a small p refers to the page number of that particular
document. Where the symbol { follows a reference to a particular
document in the record, the reference is to the particular paragraph or
paragraphs of that document.
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Mueller alleged that Merlin and Stephani Switlick were
causally negligent in two principal respects: (1) they made
alcohol available to their underaged son, Apollo, under
circumstances where they knew he was drinking it and, with
that knowledge, allowed him to operate the ATV, at night,
with Ms. Mueller as a passenger, R.i2 p. 4; and (2) after the
accident when Apollo brought Lina back to their property,
they failed to exercise reasonable care in either timely
summoning qualified and competent medical care or timely
transporting her to a facility that could provide qualified and
competent medical care under circumstances where she could
not summon such care for herself or transport herself to such
a facility. R.12 qq11-15.

The latter claim is based on the common law theory of
liability set forth in the Restatement (Second) of Torts § 323
(1965). This provision of the Restatement is known as the
“Good Samaritan” provision and liability pursuant to this
theory has been recognized in Wisconsin for a very long time.
Hatleberg v. Norwest Bank Wisconsin, 2005 WI 109, {9 26

and 27, Wis.2d __ , 700 N.W.2d 15; and Nischke v.



Farmers & Merchants Bank & Trust, 187 Wis. 2d 96, 113-
115, 522 N.W.2d 542 (1994) and cases cited therein.
Essentially, the sole issue before this Court is whether Wis.
Stat. § 895.48(1) immunizes Merlin and Stephani Switlick for
negligence in failing to either call 911 to summon competent
and qualified medical care for Lina or transport her to a
facility that could provide competent and qualified medical
care within a reasonable time after they undertook to assist
her. It is undisputed that Stephani did not call 911 until some
six to seven hours later.
Procedural Status

Ms. Mueller concurs in the Switlicks’ recitation of the
case history at pp. 9-12 of their Brief with but one exception:
she disagrees with the statement contained in footnote 1 at p.
10 that her claim against the Switlicks for negligence n
providing intoxicants to their undéraged son, Apollo, is not at
issue on appeal. As set forth in her argument at pp. 35-36 énd
39-40, infra, the fact that, as determined by the Appellate
Court, Mueller, supra at 9 10-22, she has a viable claﬁm

against the Switlicks for furnishing alcohol to their underaged



son under circumstances where the provision of that alcohol is
alleged to have been a substantial factor in causing the ATV
accident is directly relevant to the Switlicks claim that they
are entitled to immunity under §895.48(1).
Disposition in Trial Court

The Trial Court concluded that the Switlicks were
entitled to Good Samaritan immunity because they provided
emergency care to Ms. Mueller at the scene of an emergency
in good faith. R.36 pp. 5-8. It stated, “[TThis is a situation
where the spirit of the statute must control over any literal or
technical meaning of the language,” and concluded that the
phrase “emergency care” includes “medical assistance and
first aid.” R.36 p. 7. It then proceeded to find that the
Switlicks provided “traditional first aid and medical
assistance by stopping the bleeding, cleaning the wounds,
give aspirin as needed and let them both rest.” R.36 p.-7. As
set forth below, the Trial Court’s finding that the Switlicks
stopped Ms. Mueller’s bleeding and cleaned her wounds are

clearly erroneous and not supported by the factual record.



The Trial Court supported its conclusion that the care
or assistance provided by the Switlicks was rendered at the
“scene of an emergency or accident because ... ‘the scene of
the emergency’ must be deemed to follow the person in peril
and in need of emergency care.” R.36 p. 7. Also, it
apparently found, without discussion, that the Switlicks acted
n “good faith.” R.36 p. 8.

Disposition in Court of Appeals

Ms. Mueller concurs in the Switlicks statement of the
disposition in the C(;urt of Appeals as found at pp. 13-15 of
their Brief. However, she adds that the Appellate Court found
that §895.48(1) was ambiguous and proceeded to construe it
by stating that when the alleged “Good Samaritan” is a lay
person, the terms used in the statute should be given their
ordinary meanings. Mueller, supra, at §29. After doing so, it

stated:

“... [W]hen the samaritan is a layperson, the intervention
protected will ordinarily be of short duration and of an
intefim sort. Nothing in the statute suggests any
intention that an ordinary person should make
care-giving decisions any longer than the emergency
situation necessitates.”

Id.



After recounting the facts as testified to by Stephani
Switlick which established that she did not take any action to
stop any bleeding or clean any wounds, but merely helped lay
Lina down in bed, covered her with a quilt, brought her an
aspirin but did not know if she took it, brought her some
water but did not believe she drank any and checked on her
“about every hour over the course of six to seven hours,” the
Court concluded that the care or assistance provided by the
Switlicks did not fall within “the ordinary meaning” of

“emergency care:”

“Suggesting that a bloody and vomiting woman lie
in a bed rather than on a floor, covering her with a quilt,
leaving her alone in a dark room for six or more hours,
and periodically asking if she felt all right does not, we
conclude, constitute emergency care. Other jurisdictions
have found that relatively simple acts, such as providing
transportation to an emergency room or asking whether
accident victims need help, can constitute emergency
care for the purposes of Good Samaritan statutes. ... . In
those cases, individuals provided care either by
transporting injured persons to a place where their
injuries could be treated or by attempting to make
medical help available.”[Emphasis added]

“Here, by contrast, Stephani did nothing for Mueller
she could not have done for herself, except waking her
up during the night. Without cleaning Mueller's wounds,
Stephani had no way of knowing what her injuries
were. Questioning Mueller in the dark made it
impossible for Stephani to observe any physical
changes. And waking Mueller every hour or so does not
indicate that Stephani treated her as someone whose
state calls for ‘immediate action.” That nothing was
done to make medical help available to Mueller for
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over six hours only underscores the fact that

Stephani was not responding as if to an emergency.
[Emphasis added].”

Id. at Y34 and 35.

We also add that in his concurrence, Judge Hoover
states that he would have held that the care or assistance
provided by the Switlicks was not rendered “at the scene of an

emergency.” Id. at947. He stated:

“The language utilized by the legislature
suggests to me that the scene of an emergency,
similar to the scene of an accident, refers to the
location where the event giving rise to the need for
emergency care occurred. The statute serves to
encourage strangers who happen upon the scene of
an emergency to stop and render aid, rather than
avert their conscience, if not their eyes, and pass by
to avoid potential liability. To extend the "scene"
through to wherever the injured person ends up
appears to me to broaden the immunity beyond the
statute's language. Such an approeach could
include everyone "down the line" who renders
care associated with an emergency, regardless of
their relationship to where the event giving rise
to the need for care occurred, or their
relationship to the immediacy of the care
necessitated by the event. [Emphasis added]

Id. at 46.
Given its conclusion on the “emergency care” issue,

the Court did not address Mueller’s claim that the Switlicks



did not act in “good faith”. Id. at 923 and 35. See also
Mueller’s opening Appellate Court Brief at p. 26.
Undisputed Material Facts

On October 25, 2003, Merlin and Stephani Switlick
held a party for friends and business associates on property
they owned in Lincoln County. R.20 p. 82-84 - S.S. depo. pp.
16-21.% It was not uncommon for the Switlicks’ underaged
son, Apollo, to have “beer with the boys” at such functions.
Id. at 84 - S.S. depo. pp. 21 and 102 - M.S. depo. p. 22. In
fact, both Merlin and Stephani knew Apollo had and was
drinking alcohol after he arrived at the party. Id. at 84 - S.S.
depo. pp. 24 and 102 - M.S. depo. p. 22.

Apollo arrived at around 2 p.m. R.20 pp. 59 and 60 -
A.S. depo. pp. 19 and 22. The ATV accident occurred

sometime around 10:30 p.m. Id. at 58-59 - A.S. depo. pp. 13-

At pages 50-52 of their Brief, the Switlicks contend that the
issue of “good faith” is one of recent development. That assertion is
false. In the Trial Court and in the Court of Appeals, the Plaintiff raised
the issue of “good faith” contending that genuine issues of material fact
existed with respect to this element of § 895.48(1) immunity and
therefore the Switlicks’ Motion for Summary Judgment grounded on this
statute must be denied.

*In referencing depositions, “S.S.” refers to Stephani Switlick’s
deposition, “M.S.” refers to Merlin Switlick’s deposition and “A.S.”
refers to Apollo Switlick’s deposition. '
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17. Before 6 p.m. he had a couple of twelve ounce beers and
had another “five” between 6 p.m. and 10 p.m. Id. at 60-61 -
A.S. depo. pp. 24-25. |

Mueller arrived around 7 p.m. R.20 p. 84 - S.S. depo.
- p.22. Ataround 10 to 10:30 p.m. or so, Stephani and Apollo
heard an A"I;V “puttering like it was running out of gas or was
having a problem,” out in the fields. R.20 pp. 65 and 70 -
A.S. depo. pp. 42-43 and 61-62 and R.20 p. 85 - S.S. depo. p
26. Stephani and Apollo knew that her daughter and Apollo’s
sister and her children were out on one of the family’s ATVs
and thought that they might be in trouble. Id. Apollo saw a
friend’s ATV parked nearby and decided to use 1t to check on
his sister and her children. Id. He got on this ATV and
Mueller got on behind him. Id.. After checking on his sister,
Apollo and Mueller headed back to the “shack” on an old
railroad right-of-way trail that was not on the family.property.
R.20 pp. 59 and 72 - A.S. depo. pp. 17-18 and 69-70. The
accident occurred on the return trip. R.20 p. 59 - A.S. depo.

pp- 17-18.



According to Apollo, the accident occurred when he
slammed on the brakes after seeing what he thought was a
branch overhanging the trail. R.20 p. 59 - A.S. depo. pp. 17-

' 18. He estimated that he was only going 15 mph at the time.
R.20 p. 65 - A.S. depo. pp. 43-44. The branch overhanging
the trail was only 4 feet off the ground and, with the headlight
on the ATV, which was working, Apollo should have seen
that branch from a distance of at least 100 feet if he was
paying attention. R.20 pp. 100-101 - M..S. depo. pp. 14-17.
Apollo did not remember anything after hitting the brakes |
until he returned and brought Lina back to the “shack” a little
before 11 p.m. or so. Id. and R.20 p. 70 - A.S. depo. pp.
61-62.

Stephani and Merlin observed that Lina and Apollo
were both bleeding when they got back to the “shack.” R.20
p. 62 - S.S. depo. pp. 30-31, R-2O p. 101 - ML.S. depo. pp. 18-
20. Stephani saw that Lina was bleeding from her nose and
had blood on her face and clothes. R.20 p. 86 - S.S. depo. pp.
29-32. Lina was wearing an Edgar Wildcat sweatshirt which

was covered with blood. Id. - S.S. depo. pp. 31-32. Lina
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said she felt sick, went to the bathroom and was throwing up.
R.20 p. 87 - S.S. depo. p. 34. She told Stephani that she just
wanted to lay on the bathroom floor and Stephani suggested
that she lay down in bed. Id. - S.S. depo. pp. 34-35. Stephani
helped Lina to bed a.nd covered her with a quilt. R.20 pp. 87-
88 - S.S. depo. pp. 36-37. At this point in time, Stephani
stated: “We were watching her and I - we didn’t know for

- sure if we should take her in or if we shouldn’t take her.” Id.
She then clarified that what she meant by this statement was
they were considering whether they should take her into the
hospital. Id. They did not.

Over the course of the next six to seven hours until
about 6:00 a.m., Stephani periodically checked on Lina about
every hour or so. R.20 pp. 88-93 - S.S. depo. pp. 38-60. She
kept the lights off. Id. - S.S. depo. p. 43. During the course
of the evening she observed Lina vomit four or five times.

Id. - S.S. depo. pp. 48-49. Apollo was laying in the same bed
~ and he had a cut on the back of his head and threw up a
number of times as well. Id. - S.S. depo. pp. 46-48. When

Stephani checked on both Lina and Apollo she would ask
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them if they knew where they were and they would say,
“Yes.” Id. - S.S. depo. p. 39. She also asked Lina how she.
felt and Lina would say she had a headache. Id. - S.S. depo.
pp- 39-40. She brought in some water and did not believe
that either Lina or Apollo wanted any and she also gave Lina
an aspirin but she did not think that Lina took it. /d. - S.S.
depo. p. 49. At about 1 or 2 in the morning, Stephani noticed
that the whole side of Lina’s right eye was bruised, swollen
and black and blue and she took a cool washcloth out of the
freezer and put it on Lina’s forehead. Id. - S.S. depo. pp. 59-
60. She stated she changed it every fifteen to twenty minutes
or so. Id.

When Stephani checked on Lina at about 6 a.m. and
asked her if she knew where she was, Lina answered,
“Mom?” Id. - S;S. depo. p. 44. Stephani repeated the
question and at that point Lina didn’t respond. /d. Stephani
then called 911 and thereafter Lina was transported to Merrill
and ultimately to St. Joseph’s Hospital in Marshfield. R.22 p.
34. Lina was diagnosed with the injuries described infra at p.

1. She underwent a long and complicated course of treatment

-12-



and was not discharged from the hospital until January 9,
2004. R.22 p. 43.

Merlin’s contact with Lina and Apollo after the
accident was limited. When they returned to the “shack™ he
observed that they had blood on them. R.20 pp. 101-102 -
M.S. depo. pp. 18-21. He thought Lina had a bloody nose and
learned that Apolio bit his tongue and had a cut on the back of
his head. Id. - M..S. depo. p. 19. Apollo was bleeding from
the mouth and the back of his head. Id. Apollo told Merlin
that he felt they collided heads and Merlin felt Lina’s teeth to
see if any were loose. Id. - M.S. depo. p. 20. He did observe
that Lina was acting out of sorts because she was using the “F
- word” a lot. Id. - M..S. depo. pp. 20-21. |

ARGUMENT - OVERVIEW
The Statutory Limitation on Immunity to
“Emergency Care at the Scene of Any Emergency
Or Accident In Good Faith” Is Meaningful and Must Be
Limited to Emergency Care Rendered at the Scene for
Only the Period of Time Needed to Transfer Care to
Medical Professionals
The theme of the Switlidks argument is that when lay

persons invoke Good Samaritan immunity, all care or

assistance provided by them is “emergency care at the scene
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of an emergency in good faith” regardless of whether
medical professionals are summoned and regardless of the
amount of time that elapses. This interpretation of the statute
renders its limitations of immunity to “emergency’ care “at
the scene of any emergency in good faith” meaningless and
surplusage. Further, it promotes the unauthorized practice of
medicine for much longer than the time needed to secure the
services of medical professionals at the time when it is most
important to try and secure professional medical help -
emergency situations where prompt action can and often will
spell the difference between life and death or serious medical
residuals.

The phrase “emergency care at the scene of any
emergency or accident” is well understood by reasonably well
informed lay people. It has a crucial all important temporal
element which, at most, means the care or assistance
provided to the victim of an accident for only so long as is
needed to secure the services of or transfér care to medical
professionals and generally invoives CPR or other efforts

intended to restore a heartbeat, circulation of blood and
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respiration, and to stop blood loss. This is the conclusion
reached by the Court of Appeals after it linked the dictionary
definition of each of the words in this phrase together with the
obvious intent of this statute, namely, to encourage all citizens
to assist people in need of emergency care at the scene of the
emergency by protecting them from liability for any acts or
omissions made in rendering care of a “‘short duration” or
“interim sort” until care is transferred to medical
professionals. Mueller at 25 and 29.

Since Stephani’s 911 call was placed at 6:34 a.m. and
the professionals took over Lina’s care at 6:55 a.m., it can
readily be concluded that the time necessary to secure the
services of and transfer care to medical professionals was 21
minutes. A-App. p.27.* Therefore, §895.48(1) would, at
most, immunize Merlin and Stephani for the care rendered
during the first half hour of assistance provided by them, if,

but only if, such care qualifies as “emergency care.” It

certainly does not immunize them for the six to seven hours

“This information is set out on the EMT Ambulance Report. By
an oversight, it was not made a part of the record and Ms. Mueller is
simultaneously moving the Court for leave to supplement the record with
these undisputed facts.
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during which they did nothing other than babysit Lina by
checking on her before they called in the medicai
professionals.

When lay persons are involved, the public policy
underlying this statute is to encourage them to call 911 when
they recognize an emergency exists to secure the services of
professionals and immunize them for any acts or omissions
with respect to the “emergency care” provided for only so
long as is necessary for the professionals to‘take over. We
want to encourage lay people to provide emergency care but
not play doctor by trying to diagnose injuries while
monitoring the injured person’s status over an extended
period of time. Contrary to the Switlicks assertion, Switlick
brief at pp. 45-46, sophisti(;ated medical monitoring by
professionals in well equipped health care facilities can’t be
seriously compared to the Switlicks babysitting activities.
The Switlicks admit they had no idea what they were dealing
with - they apparently thought Lina and Apollo were vomiting
repeatedly because they had too much to drink. Under the

circumstances, all doubt about summoning medical
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professionals must be resolved in favor of doing so and all

. doubt about the nature, severity and extent of the accident
Victim’s injuries must be resolved by turning the victim’s care
over to those who are qualified and competent to diagnose
aﬁd treat the injuries.

cdm - R

L o dm ke i . . 1.
This comstruction of the statute comport

with what has
been taught to every person who has taken a life saving, life
guarding, basic first ;’:lid or CPR course offered by the
American Red Cross or its affiliates. See Plaintiff’s Appendix
pages 1-26 - excerpts from the American Red Cross
publications entitled “First Aid Fast” and “Community First
Aid and Safety.” Everyone who has taken such courses has
had what the American Red Cross refers to as the three

“EMERGENCY ACTION STEPS” drilled into them. A-

App. pp. 7,23 and 25.° Those three Emergency Action Steps

>These materials were not part of the Trial Court record.
However, this Court may take judicial notice of the facts recited in them
pursuant to Wis. Stat. § 902.01(2)(b). See Kenosha Hospital & Medical
Center v. Garcia, 2004 W1 105, 930, 274 Wis. 2d 338, 355, 683 N.W.2d
425 and Lambrecht v. Kaczmarczyk, 2001 WI 25, 911, 241 Wis. 2d 804,
812, 623 N.W.2d 751. Indeed, this Court may take judicial notice of
such facts whether requested or not. Wis. Stat. § 902.01(3).

$The citation form “A-App.” followed by a page number refers
to the particular page or pages of the Appellant’s Appendix.
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are: (1) CHECK - CHECK THE SCENE AND VICTIM;
(2) CALL - CALL 9-1-1 OR YOUR LOCAL
EMERGENCY NUMBER; and (3) CARE - CARE FOR
THE VICTIM. Id. Indeed, these materials also refer to
Good Samaritan laws. Id. at pp. 8 and 26. In referring to
such laws, these publications talk about the use of common
sense not to go beyond the individual’s level of training in
emergency situations, /d. at p. 8, and the need to summon
emergency medica] personnel to the scene by calling 9-1-1 or
the local emergency number and continue to provide care
until more ‘highly trained personnel arrive. Id. at p. 26. They
also instruct lay persons on how to recognize that an-
emergency exists. Id. atpp. 6 and 25-26. This begs a very
interesting question: How can the care or assistance rendered
be characterized as emergency caré if the provider doesn’t
récognize it, at some level, as an emergency?

The facts conclusively establish that the Switlicks
- themselves did not believe they were confronted with an
“emergency” requiring “emergency care.” There is absolutely

no reference in either Stephani’s or Merlin’s testimony to a

-18-



belief on their part that they felt they were dealing with an
“emergency” or that the assistance they provided constituted
“emergency care.” R.20 pp. 79-108. There was nothing
“emergent” - “calling for prompt attention: URGENT”
(Miriam-Webster On-Line Dictionary) - about their actions.
Therefore, the assistance they rendered did not, as a matter of
law, amount to “emergency care” when analyzed both
subjectively and objectively as well as from a purely common
sense perspective.
Standard of Review

The issue presented arose in the context of summary
judgment proceedings. This Court reviews summary
judgment proceedings independenﬂy and applies the same
methodology as the Circuit Court. Smaxwell v. Bayard, 2004
WI 101, 12, 274 Wis. 2d 278, 682 N.W.2d 923. Summary
judgment is not appropriate if there are any genuine issues as
to any material facts. Wis. Stat. § 802.08(2) and O’Neill v.
Reemer, 2003 WI 13, {8, 259 Wis. 2d 544, 657 N.W.2d 403.
When the material facts are not in dispute, this Court 1s

presented with a question of law which is subject to de novo
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review. Town of Delafield v. Winkelman, 2004 W1 17, {16,
269 Wis. 2d 109, 117, 675 N.W.2d 470. If the party against
whom the Motion for Summary Judgment is entitled to
summary judg’ment, then summary judgment may be granted
to that party. Wis. Stat. § 802.08(6). The Appellate Court in
effect granted summary judgment in favor of Ms. Mueller
when 1t declared that the § 895.48(1) immunity was not
available to the Switlicks as a matter of law.

Within the context of the summary judgment
methodology, this case involves statutory construction - the
determination of whether a particular statute applies to the
undisputed material facts. Statutory interpretation presents an
issue of law which this Court reviews de novo. Megal
Development Corporation v. Shadof, 2005 WI 151,98,
Wis.2d  ,  N.W.2d . Although the review is de
nevo, this Court benefits from the analysis of the Circuit
Court and the Court of Appeals. 1d.

This Court recently clarified the rules governing
statutory construction in State ex rel. Kalal v. Circuit Court

for Dane County, 2004 WI 58, 9938-52, 271 Wis. 2d 633,
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659-667, 681 N.W.2d 110. In Kalal, this Court made it clear
that Wisconsin favors the “statutory meaning” over the
“legislative intent” approach. Id. The bases for following the
“statutory meaning” standard was concisely stated in
Sutherland when describing the distinction between these

interpretive alternatives:

““Generally when legislative intent is employed as the
criterion for interpretation, the primary emphasis is on
what the statute meant to members of the legislature
which enacted it.” On the other hand, inquiry into the
‘meaning of the statute’ generally manifests greater
concern for what the members of the public to whom
it is addressed, understand.” [Emphasis added]

Id. at 740.

Thus, statutory interpretation begins with the language
of the statute. Id. at 45. If the meaning of the statute 1s
“plain” that “plain meaning” is what is given to the statute.

Id. The plain meaning of the statute is arrived at by giving

3% ¢ 3% &<

the statutory language its “common” “ordinary” “natural”
“normal” and “accepted” dictionary meaning unless the words
or phrases used are technical or specially defined in the
statute. Id. at {41 and 45. Techniéal or specially defined

words or phrases are given their technical or special

definitional meaning. Id. at J45.
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Intrinsic as contrasted with extrinsic aids are also
important in determining the statutory meaning of
unambiguous statutes. Id. at §942 and 46. Intrinsic aids take
into account the contents and the structure of the statute. Id.
In discussing what is meant by “intrinsic aids” and how to use

them this Court stated:

“Therefore, statutory language is interpreted in the
context in which it is used; not in isolation but as part of
‘a whole; in relation to the language of surrounding or
closely - related statutes; and reasonably, to avoid
absurd or unreasonable results. [citations omitted].
Statutory language is read where possible to give
reasonable effect to every word, in order to avoid
surplusage. [citation omitted]. ‘If this process of
analysis yields a plain, clear statutory meaning, then
there is no ambiguity, and the statute is applied
according to this ascertainment of its meaning.” [citation
omitted]. Where statutory language is unambiguous,
there is no need to consult extrinsic sources of
interpretations such as legislative history. [citations
omitted]. ‘In construing or interpreting a statute the
Court is not at liberty to disregard the plain, clear words
of the statute.’ [citation omitted].”

Id. at 946.

Consistent with the underpinnings of the statutory
meaning approach - focusing on how members of the public -
the people to whom the statute is addressed - will understand
it, the test for ambiguity is whether the statute is capable of
being understood by reasonabiy well informed persons in two

or more senses. Id. at §47. “It is not enough that there is a
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disagreement about the statutory meaning: the test for
ambiguity examines the language of the statute to determine
whether ‘well-informed persons should have [italics in
original] become confused’ that is, whether the statutory e
language reasonably [italics in original] gives rise to different
meanings.” /d. “Statutory interpretation involves the
ascertainment of meaning, not a search for ambiguity.” Id.

Generally, it is not appropriate to consult “extrinsic
~ aids” defined as “interpretative resources outside of the
statutory text” which typically are items of legislative history
unless the statute has been found to be ambiguous. Id. at {50
and 51. However legislative history may be consulted to
confirm or verify a plain-meaning interpretation. Id. at §51.
It may not b? used to determine that a statute is unambiguous
or ambiguous and it may not be used to vary or contradict the
plain-meaning of a statute. Id.

Since many words have multiple dictionary definitions,
it 1s appropriate to look to the statutes purpose or scope as

revealed by its context and its relationship to surrounding or

closely related statutes to select from among them. Id. at 49.
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Further, since Wisconsin has long recognized the
theory of liability espoused in the Restatement (Second) of
Torts §323, Hatleberg, supra, the statutory grant of immunity
for “Good Samaritan” liability like the grant of immunity for
recreational activities initially embodied in Wis. Stat. § 29.68
(the so-called berry picking statute), is in derogation of
common law. See LePoidevin v. Wilson, 111 Wis. 2d 116,
126-133, 330 N.W.2d 555 (1983). Therefore, the provisions
of §895.48(1) must be strictly construed and limited to their
terms. LePoidevin, supra; Reyes v. Greatway Insurance
Company, 227 Wis. 2d 357, 370-72, 597 N.W.2d 687 (1999);
and State ex rel. Chain O’Lakes Protective Association v.

Moses, 53 Wis. 2d 579, 582-84, 193 N.W.2d 708 (1972).”

"We note that the Trial Court characterized Section 895.48(1) as
a “remedial” statute which must be liberally construed to advance the
remedy the legislature intended to afford. R.36 p. 5. This
characterization of Section 895.48(1) was clearly erroneous. A statute is
characterized as “remedial” in this context only when the legislature
adopts a comprehensive regulatory scheme whereby the legislation
completely supplants rather than preserves previously existing common
law or when the statute provides a remedy that did not exist at common
law. Wisconsin Bankers Association v. Mutual Savings & Loan
Association of Wisconsin, 96 Wis. 2d 438, 451-452, 291 N.W.2d 869
(1980) and Department of Transportation v. Transportation
Commission, 111 Wis. 2d 80, 91-93, 330 N.W.2d 159 (1983). Indeed,
the case cited by the Trial Court as authority for this proposition, Hughes
v. Chrysler Motors Corporation, 197 Wis. 2d 973, 978, 542 N.W.2d
148 (1996) dealt with a law, the lemon law, that by its terms granted an
additional remedy not recognized at common law and was, thus,
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The Switlicks Did Not Render “Emergency Care”“At The
Scene Of Any Emergency In Good Faith”

To Lina Until, At The Earliest, Six To Seven Hours
After They Undertook To Assist Her When
Stephani Called 911

Applying the applicable standard of review and the
“statutory meaning” rul_e of construction, we must first look at
the common, ordinary, natural, normal, accepted or dictionary
definition of the phrase “emergeﬂcy care.” Further, we must
select those meanings of this phrase which are consistent with
the context in which it appears - the language which
surrounds it - and in relation to the language of surrounding or
closely related statutes. Kalal at ]41, 42 and 46. In doing so
we must select meanings reasonably so as to avoid attributing
an absurd or unreasonable result to the interpretation. Id.

The phrase “emergency care” is only a part of the
relevént language. The relevant langgage of §895.48(1) is:
“any person who renders emergency care at the scene of

any emergency or accident in good faith shall be immune

from civil liability for his or her acts or omissions in

remedial. Section 895.48(1), by its terms, purports to take a remedy
recognized at common law away and is, therefore, in derogation of
common law.
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rendering such emergency care. [Emphasis added]”
Applying simple common sénse and the piain, commonly
understood meanings of each of the highlighted words in this
phrasev in the context of the quoted phrase as a whole leads to
but one conclusion: “emergency care” as used in this context
clearly means taking action in good faith very quickly with
the intent to help the victim of the ‘accident Or emergency
under circumstances which trigger a reasonable belief that the
failure to do anything could result in death or serious harm to
the victim. Indeed, one cannot “render emergency care”, or
for that matter, subject one self to liability by doing nothing.
See Dawn B. Lieb, Torts: Immunity - The Good Samaritan
Statute, Wis. Stat. § 859.48 (1977), 62 Marq. L.Rev. 469, 470,
- citing W. PROSSER HANDBOOK OF THE LAW OF
TORTS, §56 at 340-41 (4™ ed. 1971) and Gregory Gratuitous
Undertakings and the Duty of Care, 1 De Paul L. Rev. 30
(1951). The common law did not recognize the moral
obligation to aid another in peril as an affirmative legal duty.

Id. Cf Wis. Stat. §§940.34 and 346.67(1)(c).
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The word “render” has multiple dictionary definitions.
It is an action word - a verb. In this context, it means: “2. To
give or make available; render assistance,” [Emphasis in
original], The American Heritage Dictionary of the English
Language (1978) p. 1101 or “5: To direct the execution of:

ADMINISTER [Emphasis in Original]”, Merriam-Webster

On-line Dictionary. Therefore, action not omission, rendering
emergency care, is necessary to trigger application of the
statute.

As the Appellate Court noted, “emergency” also has
" multiple definitions. Mueller, supra at §25. In the context of
this statute, however, it is clear that when used to describe the

(1173

type of care that will be immunized, it means: “‘the resulting
state that calls for immediaté action’ and ‘a sudden bodily
alteration such as is likely to require immediate medical
attention.”” Id.

“Care” also has multiple meanings. Again, however,
in the context of this statute, it 1s clearly infended to mean,

“3a: painstaking or watchful attention”, Merriam- Webster

On-Line Dictionary or “5. Protection: supervision; charge in
bl b
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the care of a nurse [Emphasis in original].” The American
Heritage Dictionary, supra at p. 203.

Reading these three words, “renders emergency care”
in the context of the statute leads to the plain meaning that the
person claiming Géod Samaritan immunity must take
immediate action to attend to the victim pending transport to
or the arrival of people who can provide professional and
competent medical attention. To a reasonably well informed
person, the whole concept of rendering “emergency care” in
this contéxt - “at the écene of ény emergency or accident in
good faith” involves, at a minimum the recognition that an
emergency which necessitates immediate medical attention
exists and action which demonstrates this recognition on
behalf of the caregiver and which is. consistent with that
recognition. If that action is to be characterized as having
been taken in “good'faif ” it must always involve an attempt
to secure the services of competent medical professionals -
call 911 - or transport the victim to a facility that is believed
to offer such services - a hospital, emergent or urgent care

center or trauma center. The care or assistance rendered by a
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lay person cannot be characterized as “emergency care” under
this statute unless that lay person has recognized that an
“emergency”’ which necessitates the provision of immediate
medical attention exists and has taken action consiétent with
that recognition.

As the Switlicks recognize, an emergency often
involves a “whirlwind” of activity. Switliék brief at p. 32.
That “whirlwind” of activity evinces the recognition of an
“emergency.” Today, and in October of 2003, the sine qua
non of the recognition of the potential existence of an
emergency which may necessitate the provision of emergency
care is either a call to 911 or an attempt to transport the victim
to an emergency care center. Conduct which consists of little
more than monitoring or babysitting activity for an extended
period of héurs conclusively negates any claim by the
caregiver of a recognition on his or her part of an
“emergency.” Therefore, any attempt on that caregiver’s part
to characterize such “care” as “emergency care” within the

grant of §895.48(1) immunity is meritless.
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Does §895.48(1) permit a construction which leads to
the conclusion that a lay person can provide a form of
assistance to the victim of an accident which does not amount
to “emergency care”? The simple answer must be “yes”
because any other answer would require this Court to redraft
the statute to delete the word “emergency” whenever it is used
to modify the word “care” and render the use of that word
mere surplusage. The redrafted statute would, in relevant part

read:

“Any person who renders care at the scene of any
emergency or accident in good faith shall be immune
from civil liability for his or her acts or omissions in
rendering such care.”

Do related statutes support the plain meaning
construction which Lina advances? Again, the answer is
“yes.” Lina submits that Wis. Stat. § 940.34 is a “closely-
related” statute. It is entitled: “Duty to aid victim or report
crime.”

Section 940.34 was created by 1983 Wis. Act 198. At

that time 1t read:

“940.34 Duty to Aid Endangered Crime Victim.
(1) whoever violates sub. (2) is guilty of a Class C
misdemeanor.
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(2) Any person who knows that a crime is being
committed and that a victim is exposed to bodily harm
shall summon law enforcement officers or other
assistance or shall provide assistance to the victim. A
person need not comply with this subsection if any of
the following apply:

(a) Compliance would place him or her in

danger. .

(b) Compliance would interfere with duties the

person owes to others.

(c) Assistance is being summoned or provided by

others. - '
(3) if a person renders emergency care for a victim,
s. 895.48 applies. Any person who provides other
reasonable assistance under this section is immune
from civil liability for his or her acts or omissions in
providing the assistance. This immunity does not
apply if the person receives or expects to receive
compensation for providing the assistance. [Emphasis
added].”

After the “Good Samaritan” immunity set forth in
§895.48 was amended to §895.48(1), a number of other
statutes which previously referred to §895.48 immunity were
also amended to specifically refer to §895.48(1). Section
940.34(3) was one of those statutes. 1983 Wis. Act 14 and
specifically §6. Since §940.34 actually imposes a duty to aid
crime victims and provides immunity for emergency care, it
must be Viewéd as a “closely related” statute. This is
particularly so since it directly refers to and incorporates
§895.48(1) immunity. The import of this statute is, however,

that it clearly and unambiguously recognizes a difference

-31-



between “emergency care” and “other reasonable assistance.”
Therefore, the Switlicks repeated claims and the Trial Court’s
apparent conclusion that all assistance or care provided by lay
persons to the victims of accidents or emergencies including
so-called “‘simple” acts constitute “emergency care” under
§895.48(1) are clearly wrong. “Other reasonable assistance™
which does not amount to “emergency care” is cleatly not
immﬁne under §895.48(1).

The broadest and most inclusive interpretation that can
be given to the phrase “emergency care” within the context of
§895.48(1) and closely related statutes is the care or
assistance ;chat is provided to the victim of an accident or
emergency for only the amount of time needed to transfer care
to competent medical professionals. If the alleged “Good
Samaritan” can not meet this test, then there is no need to
look at the specific “acts or omissions” of the caregiver
because the statute simply does not apply. In other words, no
analysis of the “quality” of the care given is necessary
because the alleged “Good Samaritan” cannot bring his or her

conduct within the broadest and most expansive interpretation
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that can be given to the phrase “renders emergency care at the
scene of any emergency or accident in good faith.”

In this case, there is no reason to proceed any further
because Lina’s care could have been transferred to competent
medical professionals within one half hour of her return to the
“shack.” However, application of the “statutory meaning”
rule of interpretation in conjunction with the precept that laws
in derogation of common law must be strictly limited to their
plain rheaning lgad to the inescapable conclusion that the
phrase “emergency care” within the context of this statute can
only be construed to apply to the type of care that is
commonly and normally associated with “emergency care.”

“Emergency Care” at the scene of any emergency or
any accident is commonly and normally understood to mean
action intended to stabilize the victim’s condition or prevent it
from getting worse pending transfer of care to competent
medical professionals and usually consists of: calling 911;
attempts to stop bleeding; attempts to clear the airway; CPR,
rescue breathing; splint application; tourniquet application,

etc. When Lina was brought back to the “shack™ after the
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accident, the Switlicks did not attempt to perform any of these
or similar “emergency care” activities, the most important of
which would have been to call 911. Indeed, the act of calling
911 is the sine qua non of the recognition of the fact that an
emergency rf_1ay exist. Therefore, all assistance or lack thereof
provided by the Switlicks from approximately 11 p.m. to
when Stephani made the call to 911 at 6:34 a.m. does not
constitute “emergency care” within the context of this statute
and the Switlicks are not immune for any of the acts or
omissions which occurred during this time.

The Switlicks Interpretation Leads To
Multiple Absurd Results Which Must Be Avoided

The suggestion that an “emergency” necessitating the
rendering of “emergency care” by lay persons can drag on for
six to seven hours during which those lay persons do little
more than monitor or babysit an aqcident victim under
circumstances where they could have readily called 911 at the
time they first encountered the accident victim defies rational
explanation. The common and ordinary meaning of an
“emergency” brings to mind a situation that necessitates

prompt and immediate action to prevent harm. When
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engaged in by lay persons, monitoring or babysitting activities
are the an’;ithesis of emergency care. The “wait and see”
approach taken by the Switlicks for six to seven hours under
the circumstances of this case have no rational or ordinary
relationship to the common or ordinary human life experience
with conduct consistent with the existence of an emergency.
Therefore, granting immunity under the facts of this case
would lead to the absurd result of extending §895.48(1)
immunity for hours and perhaps days of monitoring activity
by lay persons whose conduct has absolutely no semblance to
the type of conduct that every well informed person associates
with the existence of an emergency.

Further, it would be absurd to conclude that this statute
was intended to apply to a person whose conduct contributed
to “cause” the accident that produced the injuries in the first
instance. Stephani and Merlin Switlick aﬂowed their
underaged son, Apollo, to consumé alcohol beverages for

“approximately eight hours before he caused the ATV accident
that produced Lina’s injuries. Their claim for good samaritan

immunity is tantamount to that of a bartender who, after
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knowingly serving an underaged patron alcohol beverages,
comes upon the scene of an accident caused by that underaged
patron and provides care to the injured victims of that
underaged patron’s tortious conduct which includes
monitoring their condition for several hours before calling for
qualified emergency medical care. It is patently obvious that
none of the language chosen by the legislature in fashioning
this immunity applies to anyone whose negligent conduct
contributed to cause the accident that gives rise to the need for
“emergency care.” Any construction of §895.48(1) that could
immunize tortfeasors whose conduct contributed to cause the
accident which gives rise to the injuriés for which the
tortfeasor provides care would be absurd and must be
avoided. Kalal, supra and Reyes, supra.
The Assistance Rendered By The Switlicks At
Their Shack Over The Course Of Six To Seven Hours
Was Not Provided At The Scene Of The Emergency
Mueller agrees ‘that the plain meaning of §895.48(1)
requires the conclusion that the language chosen by the

legislature to depict the place where the care 1s given - “scene

of any emergency or accident” clearly means more than the
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place where the accident occurred. Otherwise, the use of the |
word “emergency” in this phrase would be mere surplusage.
Therefore, the scene of an emergency can follow the victim.
However, in the context of the statute as a whole, as Judge
Hoover recognized, Mueller, supra, at §46 (last two lines)
there are temporal limits on how the scene of an emergency
can follow the victim. In context, and consistent with the
plain meaning of the phrase “renders emergency care,” when
care or assistance is provided away from the physical site of
an accident, the scene of the emergency fbllows the victim for
only that period of time needed to transfer care to medical
professionals. This construction recognizes the fact that
accidents and emergencies often occur, like the proverbial
tree falling in the forest, when no one is around to hear or

~ observe them. If the victim is able to secure transportation or
transport him or herself to a location where lay persons
undertake the rendering of assistance, that location constitutes
a scene of an emergency but only for the length of time

needed to transfer care to competent medical professionals.
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In this case, when Apollo brought Lina back to the
Switlicks’ shack, the Switlicks’ shack was a “scene of an
emergency,” but only for the next half hour. Consistent with
the plain meaning of this statute, it did not and could not
continue to be the scene of an emergency for any period of
time greater than the first half hour that Stephani and Merlin
assisted Lina. We hasten to add that during that first half h;)ur
of assistance, the Switlicks did not render emergency care.

Either the Switlicks Did Not Act In Good Faith
As A Matter of Law Or There are Genuine Issues
Of Material Fact As To Whether They Acted
In Good Faith

Although the phrase “good faith” is ubiquitous in the
law, a good definition is hard to find outside of Black’s Law

Dictionary. Blacks, (5™ 1979) at pp. 623-624 states:

“Good faith is an intangible and abstract quality with no
technical meaning or statutory definition, and it
encompasses, among other things, an honest belief, the
absence of malice and the absence of design to defraud
or deceit and unconscionable advantage, and an
individual’s personal good faith is concept of his own
mind and inner spirit and, therefore, may not
conclusively be determined by his protestations alone.
[citation omitted] Honesty of intention, and freedom
from knowledge of circumstances which ought to put the
holder upon inquiry. An honest intention to abstain
from taking an unconscientious advantage of another,
even through technicalities of law, together with absence
of all information, notice, or benefit or belief of facts
which render transaction unconscientious. In common
usage, this term is ordinarily used to describe that
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state of mind denoting honesty of purpose, freedom
from intention to defraud and, generally speaking,
means being faithful to one’s duty or obligation.
[Emphasis added].”

The Appellate Court found a similar relevant definition of
good faith: “Absence of fraud, deceit, collusion or gross
negligence.” Mueller at 26.

In the context of §895.48(1) good faith, to reasonably
well informed people, must, at a minimum, mean the
rendering of care consistent with the recognition of the
existence of an emergency. As repeatedly described above,
such conduct is clearly lacking in this case. Therefore, using
this definition of the absolute minimum standard that must be
met in order to characterize the care as having been rendered
1n “good faith” the Switlicks conduct falls woefully short as a
matter of law.

Further, in the very least, there exists a genuine issue
of material fact on whether the Switlicks rendered care in
“good faith.” Stephani testified that when they first started
providing assistance to Lina, they consideréd taking her to the
hospital. R.20 pp. 87-88 - S.S. depo pp. 36-37. They decided

against this course of action and did not make an effort to
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secure competent medical professional care for another six to
seven hours. Under the circumstances, the Switlicks choice to
monitor or babysit Lina rather than calling 911 to involve the
authorities gives rise to the rather obvious and strong
inference that this decision was motivated by a desire to avoid
discovery'of a basis for prosecution for supplying alcohol
beverages to underaged persons in violation of Wis. Stat. §
125.07(1)(a) and prosecution of their son Apollo for: (1)
operating an ATV while under the influence of intoxicants in
violation of Wis. Stat. § 23.33(4c)(a); and/or (2) operating an
ATV in violation of th§> absolute sobriety law, Wis. Stat. §
23.33(4c)(a); and/or (3) causing injury by the intoxicated use of an
ATV in violation of Wis. Stat. § 23.33(4c)(b).

Therefore, if this Court accepts any of the Switlicks
“emergency care” and “scene of an emergency” arguments,
then, genuing issues of material fact as to whether the
assistance provided by them was rendered in “good faith”
exists and Lina is entitled to a trial on that issue. See also

Lieb, supra at pp. 473-476, stating that in many cases, the
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question of whether the alleged good samaritan acted in
“good faith” will present a faqtual issue for trial.
The Switlicks Raise A Strawman Argument
By Contending That Mueller’s Complaint Alleges
Negligence For Failure To Render Emergency Care
At The Scene Of An Emergency
After the quoting the relevant paragraphs from

Mueller’s Amended Complaint, Switlick brief at pp. 3 and 25-
26, the Switlicks assert that, “Mueller essentially alleges the
existence of an emergency situation to which the Switlicks
either negligently acted or failed to act.” A close reading of
paragraphs 11-15 of Mueller’s Amended Complaint reveals
that she never once used the word “emergency.” .The sum and
substance of those allegations are that a reasonable person,
exercising reasonable care after undertakiﬁg to provide
assistance would have resolved all doubt in favor of securing
' brofessional medical care to prevent further harm and
therefore would have called 911. Although, as previous]y
argued, calling 911 is, at a minimum, the sine qua non of a
recognition of the potential existence of an emergency

situation necessitating emergency care, the claim that

someone was negligent for not calling 911 does not mean they
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were negligent for failing to provide emergency care. It does
mean that they were negligent for failing to recognize Lina
likely needed professional medical attention to determine the
severity and extent of her injuries and.that they did not have
the fraining, education and expérienée needed to do so.

Merlin Switlick Did Not Provide Emergency
Care At The Scene Of An Emergency

At pages 52-54 of their brief, the Switlicks claim that
for purposes of §895.48(1) immunity, Merlin’s conduct must
be assessed on its own accord separate and distinct from
Stephani’s and that when his conduct is so analyzed, he 1s
entitled to §895.48(1) immunity. Merlin’s conduct
conclusively establishes that he did not recognize the
existence of a potential emergency much less rendér
emergency care. At most, he provided assistance to Lina
which fell far below that required to amount to “emergency
care.”

Further, in testifying, Stephani referred to her and her
husband repeatedly by stating “We.” Specifically, Stephani
stated that at the outset, she and Merlin didn’t “know for

sure” if they should take Lina to the hospital. R.20 pp.87-88 -
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S.S. depo. pp. 36-37. Since Merlin did not call 911 at this
time, he did not recognize the potential that an emergency
existed and therefore any assistance he rendered fell far short
of emergency care.

In any event, Merlin and Stephani clearly acted in
concert. Although it is premature, Lina respectfully submits
that Stephani and Merlin will be jointly and severally liable

under Wis. Stat. § 895.045(2).
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CONCLUSION

The lynch pin for the application of §895.48(1)
Immunity is, at a minimum, recognition of the existence of an
emergency which necessitates the provision of emefgency
care at the scene of the emergency. The common and
accepted understanding of an emergency in the context of this
statute is a situation which necessitates prompt and immediate
~action - 1t 1s temporal. The closely related statute, §940.34(3)
clearly delineates emergency care from “other reasonable
assistance.” Therefore, at an absolute minimum, emergency
care at the scene of an emergency requires the recognition of -
the existence of an emergency and the provision of care for
only that period of time needed to transfer care to competent
medical professionals. As a résult, under the plain meaning of
this statute, the Switlicks did not render emergency care at the
scene of an emergency.

Likewise, because they did not call 911 shortly after
they undertook to provide assistance to Lina, the care that

they provided cannot be charactérized as having been

rendered in good faith. At a minimum, a genuine issue of
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material fact exists as to whether the care or assistance
provided by the Switlicks was rendered in good faith.
Therefore, Lina Mueiler respectfully requests
affirmance of the Appellate Court’s decision in all respects.
Alternatively, she asks that the case be remanded to the Tnal
Court for a trial on all genuine issues of material fact
including whether the Switlicks acted in good faith.
Respectfully submitted this 9th day of December,

2005.
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Important certification information

American Red Cross certificates may be issued upon successful comple- |
tion of a training program that uses this textbook as an integral part of the
course. By itself, the text material does not constitute comprehensive
Red Cross training. In order to issue American Red Cross certificates,
your instructor must bé authorized by the American Red Cross and must
follow prescribed policies and procedures. Make certain that you have at-

] tended a course authorized by the Red Cross. Ask your instructor about
receiving American Red Cross certification, or contact your local chapter
for more information.
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ABOUT THIS COURSE

People need to know what to do in an emergency before medical
help arrives. Since you may be faced with an emergency in your life-
time, it is important that you know how to recognize an emergency
and how to respond. The intent of this course is to help lay respon-
ders feel more confident in their ability to act appropriately in the
event of an emergency.

After you complete this course, you will be able to—

» [dentify ways to prevent injury or iliness.

» Recognize when an emergency has occurred.

» Follow three emergency action steps in any emergency.

» Provide basic care for injury or sudden illness until the victim can
receive emergency medical help.

To help you achieve this goal, you will read information in this man- - '
ual, view a series of video segments and participate in a number of
learning activities designed to increase your knowledge and skills.

In addition, this course emphasizes the value of a safe and healthy
lifestyle. It attempts to alert you to behavior and situations that
contribute to your risk of injury or illness and to motivate you to
take precautions and make any necessary lifestyle changes.

This manual contains material you learn in class in a form you can
keep and refer to whenever you wish. Information is highlighted and
condensed in lists to make it easy for you to identify the critical
points and to refresh your memory quickly. Photos, drawings,
‘graphs and tables also present information in an easy-to-find form.
Skill sheets give step-by-step directions for performing the skills
taught in the course. Questionnaires provide a way for you to evalu-
ate certain risks in your lifestyle. Informational sidebars enhance
the material you have learned.
You may be taking this course because you feel a need to learn
what to do if faced with an emergency. You also may be taking this
course because of a job (whether as an employee or volunteer) re-
quirement specifying that you complete training and achieve a spe-
cific level of competency on both skill and written evaluations. In
either case, the American Red Cross provides a course completion
certificate. You will be eligible to receive a certificate if you— -
» Perform required skills competently and demonstrate the ability
to make appropriate decisions for care. ‘
+ Pass a final written exam(s) with a score of 80 percent or higher
for each section.

If you do not have a requirement to achieve a specific level of com-
petency on both skill and written evaluations, you will not need a

course completion certificate.
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Why did you say you'd get to the
party by seven o’clock? It's a
good thing you stopped at the

no

convenience

store now and

later. X
Only a
couple
of things

to buy.

Why are
_all those people

standing around over

there? Oh no! It’s the

person who works here... You

Jeave the car and see the young )

man lying on his back, looking T 7 _
o¥ N,

dazed and holding his head. ‘

7

Even though a crowd has

N}
y !

-
-
<«
o ”
gathered, no one is helping &
him. They are just looking at each o
other. He needs help from some- -

one. That someone could be you.

f placed in the above situation, would you step forward to help? ]
hope I never have to,” is what you are probably saying to yourself. How-
ever, given the number of injuries and sudden illnesses that occur in the
United States each year, you might well have to deal with an emergency
situation someday.

/] 7



Consider the following:

* Over 37 .million injury-related
visits' were made to U.S. hospi-
tal emergency departments in
1998; injuries resulted in almost

90,000 deaths.?

herciadrpn

2 CAammirniter Tieas a0 1 PR

National Safety Council Tabutations of 1998 National Center for Health Statistics Mortality Data.

¢ Previously, infectious diseases
caused the greatest risk to the
health and well-béing of chil-
dren, but now, unintentional in-

_juries cause most childhood
deaths. ;

* Injuries also cause millions of
heart-stopping moments each
year. In fact, injuries are the
leading cause of death and dis-
ability in children and young
adults.?

* More than 60 million people in
the United States have cardio--
vascular disease. Cardiovascular
disease causes about 1 million
deaths in the United States each
year.* That accounts for over 40
percent of all U.S. deaths that
occur annually!

e Over 600,000 Americans have
strokes each year and more
than 160,000 Americans die an-
nually from stroke.’

Each time a person is injured
or experiences a sudden illness,
such as a heart attack or a stroke,
someone has to do something to
help. You may find yourself in the

position of having to provide help
someday.

- Everyone should know what
to do in an emergency. You
should know who- to call and
what care to provide. Providing

_care involves giving first aid until

emergency medical help arrives.
Everyone should know first aid,
but even if you have not had any
first aid training you can still help
in an emergency.

~
Everyvone

Should Know
What te Do in

an Emergency...

Everyone

s.iould Mnow
First Aid.

Calling 9-1-1 or the local
emergency number is the most
important step you can take in an
emergency. The sooner emer-
gency medical help armrives, the
better a person’s chance of sur-.
viving a life-threatening emer-
gency. You play a major role in
making the emergency medical
services (EMS) system work ef-
fectively. The EMS system is a
network of police, fire and med-
ical personnel, as well as other
community resources.

Your role in the EMS system
includes four basic steps:

1. Recognize that an emergency -
exists.



1. Citizen
Response

The Emergency Medical
Services (EMS) system is a
network of community re-
sources in which you play

an important part. Think

of the EMS system as a chain
made up of several links.
Each link depends on the
others for success.

The system begins when a
responsible citizen like you
recognizes that an emergency
exists and decides to take action.
You call 9-1-1 or the local
emergency number for help. The
EMS dispatcher answers the call
and uses the information you
give to determine what help is
needed. A team of emergency
personnel gives care at the scene
and transports the victim to the

2. Calling the
Emergency
Number

3. First _
Responder
Care

hospital where emergency
department staff and a variety of
other professionals take over.

Ideally, a victim will move through
each link in the EMS system. All the
links should work together to provide

5. Hospital
Care

6. Rehabilitation

the best possible care to victims of
injury or iliness. Early arrival of ‘
emergency personnel increases the
victim’s chances of surviving a life-
threatening emergency. Whether or not
you know first aid, calling 9-1-1 or the
local emergency number is the most
important action you can take. -

0L

P memrmrrmite Tiret AiA AnA Qafatrr




-emergency
‘creases ‘the victim’s chances of

;2 Decide to act.
3. Call 9 1-1 or the local emer-

gency number for help.

4 Provide care until help arrives.

Of course, steps 3 and 4 will

-not happen if you do not take
. steps 1 and 2. By recognizing an

emergehcy and taking action to

“help, you give injured or ill per-

sons the best chance for survival.
Know your local .
number. The rapid arrival of
medical help - in-

surviving a life-threatening emer-
gency.

emergency :

RECOGNIZING
EMERGENCIES

Emergencies can happen to
anyone and they can happen any-
where. But before you can give
help, you must be able to recog-
nize an emergency. You may real-

ize that an emergency has oc-
curred only if something unusual _
attracts your attention. For exam-

- ple, you may become aware of

unusual noises, sights, odors and
appearances or behaviors.
Noises that may signal an

' emergency include screaming or

calls. for help; breaking glass,
crashing metal or screeching tires;
a change in the sound made by
machinery or equipment; or sud-
den, loud noises, like those made
by collapsing buildings or falling
ladders or when a person falls.
Signals of an emergency that
you may see include a person ly-
ing motionless, spilled chemicals,
fallen boxes, a power failure or

“downed electrical wires, smoke

or fire.

Many odors are part of our
everyday liyes; for example, gaso-
line fumes at the, gas station, the
smell of chlorlne at’ 4 swimming
pool and the'smell of chemicals 4t
a refinery. However, When these -
are stronger than' usual there may-.

_be an emergency. Also an un-:
usual odor may mearn’ something

is wrong. Put your ‘own safety’
first. Leave the area 1f there is an
unusual or very strong odor, since -
some fumes are poisonous. '
It- may be difficult to tell if
someone is behaving strangely or -
if something is wrong, especidlly
if you do not know the person.
Some actions leave little doubt
that something might be wrong.
For example, if you see someone
suddenly collapse or slip and fall,
you have a fairly good idea that
the person might need some help.
Other signals of a possible
emergency might not be as easy
to recognize. They include sig-
nals of trouble breathing, con-
fused behavior, unusual skin
color, signs of pain and discom-
fort such as clutching the chest or
throat, being doubled over or fa-
cial expressions indicating some-
thing is wrong. \
Sometimes it is obvious that
something is wrong; at other
times it is more difficult to be
sure. For example, a person hav-
ing a heart attack may clutch his



or her chest, begin to -perspire
and have trouble breathing. An-
other heart attack victim may only
feel mild chest discomfort and
not give any obvious signals of
distress. The important thing is to
recognize that- an emergency
might have occurred.

DECIDING TO ACT

Once you recognize an emer-
gency has occurred, you must de-
cide whether to help or how you
can help. There are many ways
you can help in an emergency. In
order to belp, you must act.

There are
Many Ways to
“elp Nm

an Emergency.

in Order to
Help, You
Muast Act.

Whether or not you have had
first aid training, being faced with
an emergency will probably cause
you to have mixed feelings. Be-
sides wanting to help, you may
have other feelings that make you
hesitate or back away from the
situation. These feelings are per-
sonal and very real. The decision
to act is yours and yours alone.

Sometimes, even though peo-
ple recognize that what has hap-
pened is an emergency, they fail
to act. There are many reasons

What Everyoné
Should Know About
Good Samaritan
Laws

Are there laws to protect you when you help in an emergency
SItuatlon"

Yes, most states have enacted Good Samaritan laws. These laws
give legal protectlon to people who gratultously provide emergency
care to ill or injured persons.

When a citizen responds to an emergency and acts as a reasonable
and prudent person would under the same condifions, Good Samaritan
immunity generally prevails. For example, a reasonable and prudent
person would—
®  Move a victim only if the victim’s life was endangered.

B  Ask a conscious victim for permission before giving care.

u Check the victim for life-threatening conditions before providing
further care.

= Summon emergency medical personnel to the scene by calling
9-1-1 or the local emergency number.

m  Continue to provide care until more kighly trained personnel arrive.

Good Samaritan laws were developed to encourage people to help

others in emergency situations. They require that the “Good

Samaritan” use common sense and a reasonable level of skill, not to

exceed the 'scope of the individual’s training in emergency situations.

They assume each. person would do his or her best to save a life or

prevent furt;her injury.

Lay responders are rarely sued for helping in an emergency.
However, Good Samaritan laws protect the responder from financial
responsibility. In cases where an individual lay responder’s response
was deliberétely negligent or reckless or when the responder
abandoned the victim after initiating care, the courts have ruled Good
Samaritan lmmumty did not apply.

If you are interested in finding out about your state’s Good
Samaritan Iaws, contact a legal professional or check with your
local library.

/.
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INTRODUCTION

This brief is submitted on behalf of the
defendants-respondents-petitioners, Stephani and Merlin
Switlick (hereinafter “Switlicks™) as a reply to the Brief of
plaintiff-appellant, Lina Mueller (hereinafter “Mueller”).

ARGUMENT

I APPLICATION OF THE GOOD SAMARITAN
STATUTE IS NOT DEPENDENT UPON WHETHER
THE SWITLICKS’ INTERVENTION WAS
NEGLIGENT.

Many of the arguments raised in Mueller’s brief
condemn the Switlicks for the manner in which they provided
and omitted care to Mueller. However, as pointed out in
Switlicks’ Petition for Review, an examination of the quality of
the Switlicks’ intervention (i.e. qualitative review) is
inappropriate for determining application of Good Samaritan
immunity. The Good Samaritan statute affects its intended
purpose (i.e. to encourage all people to render emergency care
to those in need of care) by removing the fear of a subsequent
qualitative analysis and the potential for the imposition of

1



liability based on that analysis.

Any argument premised on the proposition that
the immunity should not apply because the Switlicks’ acts and
omissions were negligent is inherently and logically incorrect.
The Good Samaritan statute immunizes negligent acts and
omissions. The immunity’s existence is relevant only in
circumstances in which negligent acts and omissions are
alleged or exist. Application of Good Samaritan immunity in
this case is not dependent upon whether the Switlicks’ acts and
omissions were negligent.

II. SECTION 940.34(3), STATS.DOES NOT SUPPORT

MUELLER’S PROPOSED INTERPRETATION
FOR §895.45(1).

Mueller’s interpretation of §895.45(1) requires
that a distinction be established between care that rises to the
level of “emergency care” and care that is alleged to be of some
lesser degree. In support of this proposed distinction, plaintiff
cites to §940.34(3) which she alleges recognizes a difference

between “emergency care” and “other reasonable assistance.”



The alleged distinction between “emergency
care” and “other reasonable assistance” in §940.34, Stats. is
due to the overall scope of §940.34, which is much broader
than §895.48(1), Stats.

Section 895.48(1) addresses itself to the manner
in which a lay person Samaritan interacts with a person that has
suffered an injury. Section 940.34 addresses itself not only to
the manner in which a lay person may provide care to a person
mjured by a crime but also to the manner in which a lay person
may assist a noninjured person who is exposed to the
commuission of a crime. Therefore, when the legislature chose
to immunize the conduct that could fall within the scope of
§940.34, it made sure to immunize both the emergency care
rendered for the bodily injuries of the victim as well as the
other assistance rendered to a person exposed to the
commission of a crime.

Defendants concur with plaintiff that §940.34 is

a “closely related” statute. The structure and language of



§940.34(2) may be significant for purposes of interpreting
§895.48(1).

Section 940.34(2)(a) applies when a lay person
knows that a crime is being committed and that a victim is
exposed to bodily harm. The statute does not restrict the
type of assistance required to calling 911, law enforcement
officers or other professionally-trained personnel. Although
§940.34(2)(a) expressly allows for the summons of law
enforcement officers, the requirements of §940.34(2)(a) are
satisfied by providing reasonable assistance other than the
calling of law enforcement.

Section 940.34(2)(a) suggests that reading a
requirement into §895.48(1) that the immunity applies only if
the lay person Samaritan calls 911 or otherwise transfers care
of the injured person to trained medical personnel, is not
appropriate. Ifthe summons of law enforcement officers is not
the sine qua non of providing reasonable assistance to a crime

victim, calling 911 is not, as suggested by plaintiff, the sine qua



non of providing emergency care.

Mueller contends that the public policy
underlying §895.48(1) is to encourage lay persons to call 911.
Mueller cites to what she defines as the well understood and
universally known “Emergency Action Steps” of the
American Red Cross. Mueller contends that since one of the
emergency action steps is to call 911, §895.48(1) should be
interpreted to apply only if 911 is called.

Mueller’s argument fails for several reasons.
First, if the public policy underlying §895.48 were simply to
encourage people to call 911, the statute would be drafted to
more accurately reflect this rather simple and narrow purpose.

Second, if the Emergency Action Steps of the
American Red Cross are in fact universally understood, it is
reasonable to assume the Wisconsin legislature was fully aware
of the three steps while drafting §895.48(1). If what the
legislature intended was to immunize only conduct that is

consistent with the three steps, the statute would reflect the



three-step procedure.
The statute does not reflect or reference in its
Wording or structure, the three-step procedure. These
procedures should not be read into the statute by judicial
process when they were not included via the legislative
process.
III. STEPHANI AND_ MERLIN SWITLICK
INTERVENED ON BEHALF OF MUELLER FOR
THE PURPOSE OF PROVIDING AID AND

ASSISTANCE. ALLEGATIONS TO THE
CONTRARY ARE PURELY SPECULATIVE.

Mueller contends that Good Samaritan immunity
cannot apply in this case as the statutory requirement of good
faith is not satisfied. At page 28 of her brief, Mueller states
that if the lay person Samaritan intervention “is to be
characterized as having been taken in ‘good faith’ it must
always involve an attempt to secure the services of competent
medical professionals - call 911 - or transport the victim to a
facility that is believed to offer such services.” (Plaintiff-

Appellant’s Brief, p. 28) Mueller’s interpretation of “good



faith” is closely related, if not identical, to the principal theme
or proposition of her entire argument; that Good Samaritan
immunity applies only if the lay person Samaritan calls 911 or
otherwise transfers the injured person to medical personnel. As
discussed previously, Mueller attempts to impose a requirement
on the application of Good Samaritan immunity that simply is
not substantiated by the language or purpose of the statute.

As a fall-back position, Mueller contends that the
good faith issue presents a genuine issue of material fact. In an
effort to create the alleged issue of material fact, Mueller, at
page 40 of her brief, makes several allegations inferring that
there was improper motivation for the Switlicks” conduct. The
allegations, however, are pure speculation, absolutely
unsubstantiated by any record citation.

As pointed out in the initial brief, it is important
to note that the record in this case consists, in large part, of the
deposition testimony of Stephani Switlick and Merlin Switlick

which was taken by plaintiff’s counsel while Merlin and



Stephani Switlick were unrepresented. Ample opportunity
existed to develop or to remove from the realm of speculation
the accusations now made. Genuine issues of material fact are
not creafed by speculative allegations.

Switlicks have contended throughout that the
gravamen of Mueller’s claim against them is that in hindsight,
they failed to recognize the severity of her injuries and to act in
accordance with that recognition. At page 18 of her brief,

Mueller states that,

“The facts conclusively establish that the
Switlicks themselves did not believe they
were confronted with an emergency
requiring emergency care.”

Given these conclusively-established facts, it is difficult to
understand how or why any of Mueller’s allegations at page 40
would arise. The allegations are speculative conjecture.
Hindsight demonstrates that Stephani and Merlin
Switlick did not appreciate the severity of Mueller’s injury.
However, there is nothing in the record to support a contention

that the conduct undertaken by the Switlicks to assess



Mueller’s condition was motivated by any reason other than a
desire to provide aid and assistance.

IV. NEGLIGENT TORTFEASORS SHOULD BE
ENCOURAGED TO PROVIDE EMERGENCY
CARE.

Mueller argues that it would be absurd to
conclude that Good Samaritan immunity was intended to apply
to a person whose conduct was a cause of the injuries. The
allegation in this case is that of a negligent tort. There is no
element of intent required or pled. There is absolutely no
reason to condemn or dissuade subsequent care-giving
intervention by a negligent tortfeasor. In fact, care-giving
intervention by the negligent tortfeasor should be encouraged
as much as intervention by any other lay person Samaritan.

The statutory element of “good faith” applies to
the negligent tortfeasor Samaritan to assure the proper
motivation for the caregiving. Further, the injured party’s right
to seek recovery for injuries is unaffected by the application of

immunity as there remains a viable bodily injury claim based



on the negligent tort that initially caused the injury.

V.  MUELLER’S PROPOSED RESTRICTIONS ON
THE APPLICATION OF THE IMMUNITY ARE
NOT SUPPORTED BY THE LANGUAGE OR
PURPOSE OF THE STATUTE.

At page 32 of her brief, Mueller summarizes her
primary contention by stating that “emergency care” is the care
that 1s provided for only the amount of time needed to transfer
care to competent medical professionals. Mueller proposes to
impose a temporal limitation on the application of Good
Samaritan immunity.

Mueller’s proposal reads far too much into the
language of the statute as it effectively mandates that the lay
person Samaritan transfer care to a competent medical
professional in order for the immunity to apply. This is a
requirement not drafted into the language of the statute.

On the other hand, §895.48(1)(m) is drafted with
express temporal and spatial restrictions that define the

application of that statute. This subsection immunizes health
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care rendered “at the site of the event or contest (spatial) during
traﬁsportation to a health care facility (temporal and spatial) .
.. or in a locker room or similar facility (spatial) immediately
before, during or after the event or contest (temporal).
(§895.48(1)(a) Wisconsin Statutes 2003-04) (Comments
added). Similar, express, restrictive language is not found in
§895.48(1) and its omission is instructive.

Whereas the temporal restriction proposed by
Mueller works well to accomplish her desired result in this
case, Mueller does little to establish how the restriction serves
to achieve the intended purpose of the statute. Achieving the
intended purpose of the statute is the ultimate goal of any
interpretation. Result-oriented interpretations will often fail to
achieve the legislative purpose.

CONCLUSION

For the reasons set forth herein, and in Switlicks’
original brief, Switlicks respectfully request that the Wisconsin

Supreme Court grant the relief requested in the conclusion
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section of their original brief.
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ARGUMENT
Introduction

This case involves a negligence action arising from an ATV accident. In
relevant part, plaintiff [hereafter, “Mueller”] complains that the defendants neg-
ligently failed to procure competent medical assistance in the hours following the
accident, thus significantly exacerbating her injuries. The Trial Court granted
summary judgment against Mueller because the defendants had allegedly pro-
vided traditional first aid to Mueller and were thus immune from liability under
Wis. Stat. §895.48(1),! Wisconsin’s Good Samaritan immunity statute. See 2005
WI App 210, at §8. The defendants now seek review of a Court of Appeals deci-
sion reversing the Trial Court.

It is important to note that Muller was clearly a guest, i.e., an invitee, of
the defendants and their son on property owned by the defendants at the time of
the ATV accident and at all relevant times following that accident. See Petition-
ers’ Brief-in-Chief, pp. 5-6; 2005 WI App §94-7. The Court of Appeals found
that the defendants did not provide any first aid at the place where the accident
occurred (2005 WI App 210, at §7), did not attempt to observe or clean her
wounds and, in the words of the Court of Appeals, “did nothing for Mueller
[that] she could not have done for herself, except waking her up during the night”

for over six hours after the ATV accident. See 2005 WI App 210, at ]34 & 35.

' This statute provides in part: “Any person who renders emergency care at the scene of any
emergency or accident in good faith shall be immune from civil liability for his or her acts or
omissions in rendering such emergency care.”
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The defendants seek to use a very limited immunity statute, Wis. Stats.
§895.48(1), in order to escape the consequences of Common Law negligence. By
reason of and pursuant torCommon Law analysis, public policy considerationsr
and established rules of statutory construction, the defendants should not be af-
forded protection under the terms of Wis. Stats. §895.48(1).

I. At Common Law, while a Bystander generally does not have
a Duty to Provide Affirmative Aid to an Injured Person, a
Bystander who comes to the Rescue of another is Required
to Exercise Reasonable Care.

Under the Common Law’ a bystander generally has no duty to provide
affirmative aid to an injured person, even if the bystander has the ability to help,
unless there is some relationship between the parties that creates a special re-
sponsibility’ to render assistance not owed to the general public. See, e.g.,
McDowell v. Gillie, 626 N.W.2d 666, 669 (N.D. 2001). According to State v.
Williquette, 129 Wis. 2d 239, 385 N.W.2d 145 (1986):

[O]ne has no legal duty to aid another person in peril, even when that aid can be
rendered without danger or inconvenience... He need not shout a warning to a
blind man headed for a precipice ... He need not pull a neighbor's baby out of a
pool of water or rescue an unconscious person stretched across the railroad
tracks, though the baby is drowning or the whistle of an approaching train is
heard in the distance.

Id. at 252.

? According to this Court in State v. Deetz, 66 Wis. 2d 1, 224 N.W.2d 407 (1974): “The com-
mon law is judge-made law....” Id. at 15.

’ In evaluating the defendants’ extravagant claim of immunity during the six hours following
the accident it must be remembered that there was a special relationship between Mueller and
the defendants. Mueller was not a stranger in distress that the defendants suddenly happened
upon following an automobile accident. Instead, Mueller was a social guest of the defendants
before and for the relevant six hours following the accident. Cf. Wis. Stats. §895.52(6)(d) and
Waters v. Pertzborn, 2001 WI 62, 243 Wis. 2d 703, 627 N.W.2d 497.
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However, at Common Law, once a Good Samaritan comes to the aid of an
injured person, a duty is imposed upon that Good Samaritan to protect and care
for the injured person inr a reasonable manner. This Common Law doctrine was
expressed in the following terms in the case of Todd v. Dow, 19 Cal App 4™ 253,

23 Cal Rptr 2d 490 (Cal. Ct. App. 1993):

Liability may not be premised on a defendant's nonfeasance if the defendant did
not create the peril.... One is not obligated to act as a ‘good Samaritan.” ... Un-
der the common law rule, liability is often imposed for misfeasance, but rarely
imposed for nonfeasance absent a special relationship.

Id. at 260, n. 2.

The Common Law Doctrine applicable to the actions of a Good Samaritan
who aids another has found expression in the Restatement of Torts. According to
Restatement of Torts 2d §324,% where a Good Samaritan who has no duty to do
so takes charge of a victim who is helpless, he or she may be subject to liability
to that victim for any bodily harm caused by the failure of the Samaritan to exer-
cise reasonable care to secure the safety of the other while within the Samaritan’s
charge. This Court discussed a variation of the foregoing Restatement section in
American Mut. Liability Ins. Co. v. St. Paul Ins., 48 Wis. 2d 305, 313-314, 179
N.W.2d 864 (1970), where this Court recounted the Common Law Doctrine us-
ing the following language:

The oft-quoted rule was aptly and simply stated by Judge Cardozo in Glanzer v.
Shepard ... (1922), ‘It is ancient learning that one who assumes to act, even
though gratuitously, may thereby become subject to the duty of acting care-
fully, if he acts at all.’

“See also Restatement of Torts 2d §324A and cf. §322, Illustration 3. According to the Harvard
Law School, “[R]estatements [of the law] are highly regarded distillations of common law. ...
They ‘restate’ existing common law.” See the Harvard Law School’s web page located at:
www.law.harvard.edu/library/services/research/guides/united_states/basics/restatements.php

3




A. Wis. Stats. §895.48(1) Operates in Derogation
of the Common Law.

While Good Samaritan statutes may have a different focus from jurisdic-
tion to jurisdiction,’ they all attempt to eliminate the perceived inadequacies of
the Common Law by granting varying degrees of immunity to Good Samaritans.
See, e.g., Hutton v. Logan, 566 S.E.2d 782, 787 (N.C. App. 2002); Beckerman v.
Gordon, 614 N.E.2d 610, 612 (Ind. App. 1993); Jackson v. Mercy Hospital Cen-
ter, 864 P.2d 839 (Okla. 1993) (the Oklahoma statute “abrogates the common
law rescue doctrine ...” Id. at 843); Hirpa v. IHC Hospitals, 948 P.2d 785, 789
(Utah 1997); and Street v. Superior Court, 224 Cal App 3d 1397, 1402, 274 Cal
Rptr 595 (Cal. App. 1990). Section 895.48(1) is no different. It grants limited
immunity to the Good Samaritan for a breach of the Common Law duty of rea-
sonable care. As a consequence, §895.48(1) operates in clear derogation of the
Common Law.

B. Wis. Stats. §895.48(1) should be Narrowly Construed
Both Because it is in Derogation of the Common Law
and Because it is a Statute Designed to Afford Immu-
nity to tortfeasors.

1. Wis. Stats. §895.48(1) should be Narrowly Con-

strued because it is in Clear Derogation of the
Common Law Duty of Reasonable Care.

Statutes are not to be extended so as to impose any duty beyond that im-
posed by Common Law unless the statute clearly and beyond any reasonable

doubt expresses its purpose by language that is clear, unambiguous and peremp-

* For example, §895.48(1) applies to lay persons, but not to medical personnel, whereas statutes
in other jurisdictions often apply to medical personnel. See, e.g., Veilleux, Construction and
Application of Good Samaritan Statutes, 68 ALR 4% 294.
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tory. Grube v. Mbths, 56 Wis. 2d 424, 437, 202 N.W.2d 261 (1972). Further, a
statute in derogation of the common léw “must be strictly construed so as to have
minimal effect on the common law rule [Emphasis supplied].” NBZ, Inc. v. Pi-
larski, 185 Wis. 2d 827, 836, 520 N.W.2d 93 (Wis. App. 1994); Waukesha
County v. Johnson, 107 Wis. 2d 155, 162, 320 N.W.2d 1 (Ct. App. 1982).

As the Supreme Court of Connecticut observed last year in Chadha v.
Charlotte Hungerford Hospital, 865 A.2d 1163 (Conn. 2005): “... [W]hen a stat-
ute is in derogation of common law ... it should receive a strict construction and
is not to be extended, modified, repealed or enlarged in its scope by the mechan-
ics of [statutory] comstruction... [Emphasis supplied]” Id. at 1172. This Court
agreed when it stated in Fuchsgruber v. Custom Accessories, 2001 WI 81, 244
Wis. 2d 758, 628 N.W.2d 833 that “[t]o accomplish a change in the common
law, the language of the statute must be clear, unambiguous, and peremptory.”

Id. at 425, 244 Wis. 2d at 773.

2. Wis. Stats. §895.48(1) should be Narrowly Con-
strued because it is a Statute that Inmunizes In-
dividuals From Liability for Breach of the Com-
mon Law Duty of Reasonable Care.

In addition to being a statue in derogation of the Common Law,
§895.48(1) is also, without question, an immunity statute. “Conceptually, the
question of the applicability of a statutory immunity does not even arise until it is
determined that a defendant ... owes a duty of care to the plaintiff and ... would
be liable in the absence of such immunity.” Bragg v. Valdez, 111 Cal App 4"

421, 430, 3 Cal Rptr 3d 804 (Cal. Ct. App. 2003). Beyond that, “[i]t is an estab-
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lished principle that legislative grants of rights, powers, privileges, immunities or
benefits should be construed strictly against claims of the grantee.” 3 SUTHER-
LAND ON STATUTORY CONSTRUCTION §63.02, pp. 229-230 (Clark Boardman Cal-

laghan 1992).

All statutes that grant immunities not available to the general public
should be strictly construed against any alleged grantee of immunity.® Lambert v.
State, 912 So. 2d 426 (La. Ct. App. 2005) (“It is an established principle that leg-
islative grants of ... rights, powers, privileges, immunities or benefits as against
the general public ... should be construed strictly against the claim of the

grantee.” Id. at 432.). See also Gundy v. Ozier, 409 So.2d 764, 766 (Ala. 1981).

This Court has stated that “the trend in the Common Law has been to ex-
pand the areas of tort liability [and] to decrease tort immunity;” thus, statutes that
seek to reverse this trend are in derogation of the Common Law. LePoidevin v.
Wilson, 111 Wis. 2d 116, 129, 330 N.W.2d 555 (1983). In fact, many cases have
recognized that there is a close relationship between strictly construing statutes
that are in derogation of the Common Law and strictly construing statutes that
provide an immunity. As the Court reasoned in De T arquino v. City of Jersey
City, 800 A.2d 255 (N.J. App. 2002):

All of the statutes providing qualified immunity for negligence in the rendering
of emergency medical services are in derogation of common law negligence

It has also been said that “...a defendant relying upon an immunity bears the burden of proving
he or she fits within the scope of the immunity.” Rehn v. Fischley, 557 N.W.2d 328, 333 (Minn.
1997) Cf. Schisler v. Merchants Trust Co., 94 N.E.2d 665 (Ind. 1950): “One who claims a ...
privilege in derogation of the common rights ... must prove his title thereto ... clearly and defi-
nitely..., and cannot enlarge it by equivocal or doubtful provisions or probable inferences.” Id.
at 669.
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principles. ... Where a statute alters the common law, the most circumscribed
reading of it that achieves its purpose is the one that should be adopted. Appli-
cation of this principle to statutes that confer immunity for negligence in ren-
dering emergency medical services furthers this State's ‘tradition of giving nar-
row range to statutes granting immunity from tort liability because they leave
‘unredressed injury and loss resulting from wrongful conduct.'

Id. at 258.

According to the New Jersey Supreme Court in Veldzquez v. Jiminez, 798
A.2d 51 (N.J. 2002), a narrow interpretation of a Good Samaritan statute “does
the least violence to our citizens' common-law right to institute tort actions
against those whose negligence injures them. It thus conforms to our rules re-
garding the interpretation of statutes in derogation of the common law and stat-
utes granting immunity.” Id. at 63. The very concept of “immunity ... tends to
undermine the baéic tenet of our legal system that individuals be held account-
able for their wrongful conduct.” Mangold v. Analytic Services, Inc., 77 F.3d
1442, 1447 (4™ Cir. 1996).

Other courts have reached similar conclusions. In Harrison v. Middlesex
Water Co., 403 A.2d 910 (N.J. 1979), a case cited with approval by this Court in
Wirth v. Ehly, 93 Wis. 2d 433, 445, 287 N.W.2d 140 (1980), the New Jersey Su-
preme Court concluded that “Statutes ... granting immunity from tort liability
should be given narrow range.” Id. at 914-915. Wis. Stats. §895.48(1) is an im-
munity statute that operates in direct derogation of the Common Law rule that
holds individuals seeking to render aid to others in an emergency liable for the
breach of the duty of reasonable care. Because it is both in derogation of the

Common Law and an immunity statute, the scope §895.48(1) must be interpreted



by this Court in the narrowest manner possible. The Court of Appeals did just

that in its decision. That decision should be affirmed by this Court.

II. The Defendants were not Responding to an Emergency during
the Six Hours the Plaintiff Slept at their Property.

Interpreting §895.48(1) in the narrowest manner possible, an emergency
can exist only when there is an urgent medical circumstance of so pressing a
character that some kind of action must be taken. Breazeal v. Henry Mayo Me-
morial Hospital, 234 Cal App 3d 1329, 1338, 286 Cal Rptr 207 (1991).

When considering Good Samaritan statutes, other courts have observed
that an emergency “is an unforeseen combination of circumstances that calls for
immediate action without time for full deliberation [Emphasis supplied].” Rivera
v. Arana, 749 N.E.2d 434, 441 (1ll. App. 2001). In Buck v. Greyhound Lines,
Inc., 783 P.2d 437 (Nev. 1989) the Court observed:

[T]he critical ingredients of an emergency situation include: suddenness, ... and
lack of time for a measured evaluation of alternative courses of action, their re-
spective efficacy and priority. ... In insulating ... ‘Good Samaritans’ from li-
ability for damages or injuries resulting from their ... negligence, the statute
recognizes that in emergency situations there are factors operating that militate
against calm, orderly reasoning that persons of ordinary care and intelligence
would normally exercise under emergency-free circumstances.

Id. at 440-441.

Guidance with regard to what constitutes an “emergency” can also be
found in the Wisconsin cases interpreting the application of the “emergency doc-
trine” in tort actions. The law in Wisconsin requires that one who would claim
benefit of an emergency Jury Instruction must “be free from negligence which

contributed to the emergency” and must also face a circumstance with a “time



element in which action is required [which is] short enough to preclude deliber-
ate and intelligent choice of action.” Zillmer v. Miglautsch, 35 Wis. 2d 691, 702,
151 N.W.2d 741 (1967). Itis very difficult to understand how conduct over a six
hour period, during which the defendants did nothing more than wake Mueller
every hour to see how she was doing, could ever constitute an “emergency” re-
sponse under a narrow interpretation of §895.48(1).

IIIl. By Reference to the Doctrine of in pari materia, the words
“Scene of any Emergency or Accident” ought to be given a very
Narrow Interpretation. '

The Defendants assert that “scene of any accident or emergency” is to
have a broad meaning, and point out that the Legislature deleted a prior defini-
tion of “scene of an emergency” found in a predecessor to §895.48(1). See Peti-
tioner’s Brief-in-Chief, pp. 20-22. The defendants then contend that §895.48(1)
1s not ambiguous.

Statutes, however, may be rendered ambiguous by their interaction with
other statutes. McDonough v. Dept. of Workforce Development, 227 Wis. 2d 271,
278, 595 N.W.2d 686 (1999). The defendants concede that the purpose of
§895.48(1) is to encourage people to render emergency care to those who are in
urgent need of care. This is also the purpose of Wis. Stats. §346.67, which pro-
vides in pertinent part that an operator of a vehicle who is involved in an accident
“shall render to any person injured in such accident reasonable assistance, includ-
ing the carrying, or the making of arrangements for the carrying, of such person

to a physician, surgeon or hospital for medical or surgical treatment if it is appar-



ent that such treatment is necessary.” §346.67(1)(c). In effect, §895.48(1) and

§346.67 deal with the same subject or have a similar purpose.

When two statutes deal with the same subject matter or have the same
common purpose a court is at liberty to apply the doctrine of in pari materia.
Georgina G. v. Terry M., 184 Wis.2d 492, 512 n. 13, 516 N.-W.2d 678 (1994).
“The statutory construction doctrine of in pari materia requires a court to read,
apply and construe statutes relating to the same subject matter together. It is our
duty to construe statutes on the same subject matter in a manner that harmonizes
them in order to give each full force and effect.” Jeremiah C., 2003 WI App 40, 9
17,260 Wis. 2d 359, 367-368, 659 N.W.2d 193.

Comparing §895.48(1) and §346.67 clearly sheds light on what the Legis-
lature intended when it used the language “scene of any emergency or accident”
in §895.48(1). To avoid being charged with leaving “the scene of an accident”
under §346.67 an operator must stay in the immediate vicinity of an accident. Cf
State v. Swatek, 178 Wis. 2d 1, 9, 502 N.W.2d 909 (Ct. App. 1993). One could
not perform the statutorily required duties under §346.67, including rendering
reasonable assistance to an accident victim, if one were more remote than the
immediate vicinity of an accident. State v. Lloyd, 104 Wis. 2d 49, 55-56, 310
N.W.2d 617 (Ct. App. 1981).

Therefore, the Legislature’s use of the term “scene of any emergency or

accident” in §895.48(1) should be read in a similar fashion to §346.67 as apply-
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ing narrowly in time and place to the immediate vicinity of an emergency or ac-

cident.

Conclusion
For the foregoing reasons, WATL respectfully requests that this Court af-
firm the Court of Appeals decision in this case.
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INTRODUCTION

This brief is submitted on behalf of the
defendants-respondents-petitioners, Stephani and Merlin
Switlick (hereinafter “Switlicks™) as a reply to the Amicus
Curiae Brief of Wisconsin Academy of Trial Lawyers
(hereinafter “WATL”).

I. §895.48(1), STATS. MUST BE INTERPRETED
TO ACHIEVE ITS INTENDED PURPOSE.

The vast majority of WATL’s brief addresses
whether §895.48(1), Stats. operates in derogation of the
common law and therefore should be narrowly interpreted.
Switlicks do not generally disagree that a narrow interpretation
of the statute’s language is appropriate. Switlicks, however,
disagree with WATL’s proposed method of interpretation as
well as the ultimate interpretation it asserts.

Even though a statute is to be narrowly
interpreted, the interpretation must still achieve the statute’s

purpose. WATL acknowledges, and in fact emphasizes this



point, when it cites to the case of De Tarquino v. City of Jersey
City, 808 A.2d 255 (N.J. App. 2002) that provides in pertinent
part that, “where a statute alters the common law, the most
circumscribed reading of it that achieves its purpose is the one
that should be adopted.” Id. at 258 (emphasis added).

The problem with the method of interpretation
attempted by WATL is that it never establishes a purpose for
the statute. Without an established purpose, it is difficult to
propose an interpretation that achieves that purpose.

Atonly one point does WATL even reference an
apparent purpose for §895.48(1), Stats. At page 9 of its brief,
WATL states, “The defendants concede that the purpose of
§895.48(1) is to encourage people to render emergency care to
those who are in urgent need of care.” By suggesting that this
represents “defendant’s concession,” it is fair to assume that
this constitutes WATL’s intended purpose for the statute.

After recommending that the purpose of the

statute is to encourage people to render care to those in need of



care, WATL devotes the remainder of its brief contending that
§895.48(1) should apply only to care provided at the immediate
vicinity of the accident or injury-causing event. WATL’s
proposed interpretation does not fully encompass the intended
purpose of the statute as it encourages emergency care for only
some persons in need of care, that being, persons who still
happen to be at the immediate scene of the accident or injury-
causing event.

The statute should be interpreted to apply to
circumstances in which a lay person Samaritan may encounter
a person in need of care. These encounters may occur at
locations distant and remote from the immediate scene of the
accident or injury-causing event.

WATL’s proposed interpretation is inconsistent
with the trial court’s and Court of Appeals’ concurrence on the
issue of “scene of an emergency.” Both the trial court and
Court of Appeals concluded that the scene of an emergency

existed when the Switlicks encountered Mueller following the



ATV accident. Neither the trial court nor the Court of Appeals
was concerned that the Switlicks encountered Mueller at a
location remote or distant from the scene of the ATV accident.
Neither court was concerned because their interpretation
achieved what they identified as the intended purpose of the
statute.

The trial court stated, “To meet the statutory
purpose, ‘the scene of the emergency,” must be deemed to
follow the person in peril and in need of emergency care.” (R-
36, p. 6) The ftrial court’s interpretation accomplishes the
purpose of the Good Samaritan statute by correlating “scene of
an emergency” with the presence of the person in need of care
rather than with the particular location of the injury causing
event.

The Court of Appeals stated that:

“Read together, the definitions of ‘scene,’
‘emergency,” and ‘accident’ suggest a
focus on the victim’s state or condition
rather than on the character of the action
that produced that state or the particular
place in which that state first manifested



itself. Such a reading is consistent with
the broad purpose of the Good Samaritan
laws: to encourage all of us to respond to
human beings who need immediate
medical help when and where we
encounter them.” (Cite Mueller case,
Footnote 12)

Like the trial court, the Court of Appeals achieves the purpose
of the statute by focusing the application of the statute on the
injured person in need of care rather than on the location of the
Injury-causing event.

If the WATL interpretation is adopted, the lay
person Samaritan, upon encountering an injured person in need
of emergency care, must first convince themselves that the
temporal and spatial restrictions of the immunity are not
exceeded for fear that they may expose themselves to liability.
Ascertaining these restrictions may in many cases require
information unavailable to the lay person Samaritan. The
practical effect is that the provision of care is discouraged.

Finally, WATL’s reliance on §346.67 as a basis
upon which to propose a restricted application for §895.48(1)

ignores the fact that §346.67 expressly applies to “the scene of

5



the accident” whereas §895.48(1) expressly applies to “the
scene of an emergency or accident.” Interpreting §895.48(1)
consistent with §346.67 renders the word “emergency” in
§895.48(1) superfluous.

II. THE WISCONSIN GOOD SAMARITAN
LAW SHOULD NOT BE INTERPRETED
BASED ON DECISIONS FROM FOREIGN
JURISDICTIONS THAT INTERPRET
DISSIMILAR GOOD SAMARITAN
STATUTES.

WATL proposes that §895.48(1), Stats. be
interpreted such that an emergency (presumably the “scene of
an emergency or accident”) can exist only where there is an
urgent medical circumstance of so pressing a character that
some kind of action must be taken. (WATL Brief, p. 8) This
proposed interpretation appears to be borrowed from a
California Court of Appeals case interpreting California’s
Good Samaritan Statute. (See Breazeal v. Henry Mayo New
Hall Memorial Hospital,234 Cal. App.3d 1329, 1332 (1991).

WATL does not set forth the California Good Samaritan



Statute, to allow for a comparison to the Wisconsin statute.

The Good Samaritan Statute at issue in Breazeal
applies to physicians who render emergency care. Breazeal v.
Henry Mayo New Hall Memorial Hospital, 234 Cal. App. 3d
1329, 1332 (1991). The California statute can even apply to
care provided in the emergency room of a hospital. Id. at 1332,
Footnote 2.

There are obvious differences between the
Wisconsin and California statutes thatreflect different purposes
underlying the statutes. Given the different purposes, different
interpretations will and should apply.

The Wisconsin Court of Appeals made reference
to the difficulty presented in relying on case law that interprets
Good Samaritan Statutes from other jurisdictions when it noted
that in order to rely on those cases as permissive precedent, it
would have to disregard differences among Good Samaritan
laws. (See Mueller v. McMillan Warner Ins. Co., 2005 WI

App. 210 at §34). The difficulty lies in the differences that



exist in the wording, purpose and application of Good
Samaritan Statutes. There is no uniform Good Samaritan law.

The obvious problem with relying on case law
from other jurisdictions highlights the importance of
establishing an intended purpose for the Wisconsin Good
Samaritan Statute before engaging in an effort to interpret the
statute. The interpretation must then achieve the purpose of
Wisconsin’s statute, not the purpose of California’s Good
Samaritan Statute.

As indicated above, the purpose of the statute is
to encourage people to render emergency care to those who are
in need of care. The statute accomplishes its purpose by
removing the fear of civil liability if the aid rendered later turns
out to be improper or there is an omission due to an improper
diagnosis as to the type of care required.

CONCLUSION

WATL’s proposed interpretation of §895.48(1),

Stats. fails to achieve the intended purpose of the statute.



WATL’s reliance on foreign jurisdiction authority is
particularly inappropriate given the obvious differences in the
applicable Good Samaritan statutes. Finally, WATL’s reliance
on §346.67, Wis. Stats. as a guide by which to interpret
§895.48(1), Stats. isnot persuasive given the different wording
and application of the statutes.

The Supreme Court should interpret the “scene of
an emergency or accident” as did the trial court and Court of
Appeals, both of which advanced well-reasoned decisions
regarding why the “scene of an emergency or accident” existed
when the plaintiff encountered the Switlicks following the ATV
accident.

The Supreme Court should allow §895.48(1),
Stats. to operate as intended by concluding that the alleged
negligent acts and omissions of the Switlicks, as alleged at 11-
15 of plaintiff’s Amended Complaint are entitled to immunity.

Dated this %M day of January, 2006.
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