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STATEMENT OF ISSUES

I. Is Musson Bros. Inc. (“Musson’”), a private governmental
contractor, entitled to the protections of sovereign immunity

under Estate of Lyons v. CNA Insurance Company, 207 Wis. 2d 446,

558 N.W 2d 658 (Ct. App. 1996) despite the contract terms
allowing Musson to make their own wholly discretionary
decisions, which were not explicitly or implicitly approved by
the City of Oshkosh or State officials?

Circuit Court’s Determination: The Circuit Court made no

specific findings but implicitly concluded yes.

Court of Appeals’ Determination: The Appellate Court

concluded yes, finding that the contractor’s discretion was
sufficiently curtailed by the presence of the DOT, who
oversaw the project, despite the lack of reasonably precise
specifications.
IT. Did Musson have a ministerial duty to maintain proper
drainage on the construction site to protect the Showers
Appraisals, LLC, Real Marketing, LLC and
Mark W. Showers (collectively *“Showers”) property?

Circuit Court’s Determination: The Circuit Court concluded

no.

Court of Appeals’ Determination: The Appellate court

concluded no, finding that Musson was not “maintaining” an

existing system, but building a new system.



STATEMENT ON PUBLICATION

As a result of the Court of Appeals decision in this case,
there are now conflicting cases in Wisconsin dealing with the
application of government immunity to private contractors.
Publication of the Wisconsin Supreme Court’s decision will

thereby advance judicial guidance on this issue.

Vi



STATEMENT OF CASE

I. NATURE OF CASE

This appeal arises from a government-hired
private contractor’s utter failure to provide for the
safety and protection of private homes and businesses.
In 2008, Ohio Street in the City of Oshkosh was
totally reconstructed, i.e. the sanitary sewer, storm
sewer, water main and roadway were all replaced.
Musson was hired as the general contractor. As
contractor, Musson was required to follow the
Department of Transportation Standard Specifications
for Highway and Structure Construction, which, in
part, states that the contractor is solely responsible
for the means, methods, technigques, sequences, and
procedures of construction. (R.52; A.App.00047.)

While there are many material facts at issue in
this case, one thing that is clear is that Musson was
able to, and did in fact, exercise their total
discretion on the “means and methods” of construction.
Significantly, Musson removed the entire storm sewer
line along the Project at once, instead of doing it
“block-by-block” as they agreed to do in

preconstruction meetings with the City and State
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officials. Both City and State officials admit that
while they did not agree with Musson’s block-by-block
method, they lacked the contractual power to
intervene, as that type of decision was a “means and
methods” issue.

On June 12, 2008, the City of Oshkosh was hit by
a significant storm and Showers sustained tremendous
damages to their property. Several discretionary
decisions made by Musson were substantial factors in
causing Showers’ damages. Since these same
discretionary decisions were erroneously made, and not
subject to approval by City or State officials, Musson
simply cannot claim contractor immunity under Estate

of Lyons v. CNA Insurance Companies, 207 Wis. 2d 446,

558 N.W.2d 658 (Ct. App. 1996).

However, the Court of Appeals believed that the
mere presence of the DOT on the construction site was
sufficient to curtail Musson’s discretion. It 1is
Showers’ belief that the Record before the Court shows
that Musson’s decisions were never approved by the DOT
or any governmental authority, explicitly or
implicitly. At the very least, the DOT'’s presence

alone could not constitute substantive review and
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approval, which based on case law, is required to
curtail a contractor’s discretion for the purposes of
immunity. There is nothing in the record to suggest
that the DOT or City did any type of review of
Musson’s discretionary decisions, nor were they
required to.

II. PROCEDURAL STATUS, PROCEEDINGS BELOW AND
DISPOSITIONS.

On July 24, 2009, a Summons and Complaint were
filed pursuant to Wis. Stat. § 893.80(lg), naming the
City and Musson as Defendants. The City and Musson
both filed cross-claims against each other for
indemnification. The City and Musson both filed
Motions for Summary Judgment against all of Showers’
claims. The trial court granted the motions and
dismissed Showers’ case outright, stating that
governmental immunity applied to both Musson and the
City. The trial court did not make any specific

findings under the Lyons test.

Showers timely appealed as to Musson, asking the
Appellate Court to determine, (1) whether Musson
qualified for contractor immunity under the Estate of

Lyons test, (2) if Musson had a ministerial duty to



maintain adequate drainage during construction, and
(3) whether the June 8" and June 12" storms
constituted a known and compelling danger requiring
Musson to implement pumps. Musson in turn filed a
Cross—-Appeal against the City for indemnification.

The Court of Appeals issued a Notice of Oral
Argument on January 10, 2012, limiting argument to
whether the discretion granted under the DOT
Specifications met the reasonably precise prong of the
Lyons test, and whether the “block-by-block” approach
was part of the approved specifications for the
project. Oral argument on these questions was held on
February 28, 2012. On June 27, 2012, the Court of
Appeals affirmed the Circuit Court’s decision, 2-1, in
a published decision including a dissenting opinion.

STATEMENT OF FACTS

On or about September 12, 2007, the Wisconsin
Department of Transportation (“DOT”) and City of
Oshkosh (“City”) entered into a State/Municipal
Agreement to initiate and effect the Ohio Street
improvement project (“Project”). (R. 52; A.App.00034-
00037.) The City was solely responsible for the

sanitary sewer, water main work and sealing concrete
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joints in addition to its responsibility for the
amounts not paid by Federal and State funds for real
estate acquisition, roadway costs, concrete and
lighting, amounting to rougly 25% of the total
Project. (Id.)

The DOT opened the Project up to bids from
independent professional contractors, providing a
number of requirements for those who wished to bid on
the Project. Specifically the successful bidder

agreed to:

“be responsible for any damages to property or
injury to persons occurring through their own
negligence or that of their employees or agents,
incident to the performance of work under this
contract, pursuant to the Standard Specifications
for Road and Bridge Construction applicable to
this contract. (R. 52; A.App.00039)

The Department of Transportation Standard
Specifications for Highway and Structure Construction
(“DOT Specifications”) referenced above contains
numerous specifications and guidelines that the
successful bidder must comply with throughout the
course of the Project. Significantly:

® The contractor is solely responsible for the means,

methods, techniques, sequences, and procedures of

construction. (A.App.00047; § 105.5.1(4))

® Before suspending the work, take the necessary
precautions to prevent damage to the project,

5



prevent traffic accidents, and provide for normal
drainage. (A.App.00051; § 107.14(3))

rz

®¢ The contractor shall.. [c]onduct operations and
maintain the work so that adequate drainage is
provided at all times.” (A.App.00047; § 105.5.2(2))

e TIf it is necessary in the prosecution of the work
to interrupt existing surface drainage, sewers, or
under drainage, provide temporary drainage until
completing permanent drainage work.” (A.App.00056;
§ 205.3.3)

e TIf storing salvaged topsoil on the right-of-way
during construction operations, stockpile it to
preclude interference with or obstruction of
surface drainage. (Id.)

4

® (Contractor must [plreserve, protect and maintain
all existing tile drains, sewers, and other
subsurface drains, or parts thereof, that the
engineer judges should continue in service without
change.” (Id.)

e “Tf the contractor damages or interrupts services,
the contractor shall notify the utility promptly.”
(A.App.00054; § 107.22(3))

e Must “[u]se every reasonable precaution to prevent
damage to all property including ... all
underground structures including water or gas shut-
off boxes, water meters, pipes, conduits, etc.;
within or outside of the right-of way.”
(A.App.00050; §107.11.1(2))

o “[alssume liability for all damage to public or
private property resulting from contractor
operations, defective work or materials, or non-

execution of the contract.” (A.App.00050; §
107.11.1(3))

With all of these requirements considered, Musson bid
$4,393,833.15 on December 11, 2007. (R. 52,

A.App.00057.) This bid was ultimately accepted, and a



contract between the State and Musson was entered into
for the work. (Id.)

A. The Property at Issue.

The Showers property (“Property”) is located at
601 W. 6" Avenue, in Oshkosh, Wisconsin. (R. 48,
A.App.00109.) The real estate was purchased in June of
2007, with construction of a new building being
completed around December 15, 2007. (Id.) During
construction of the Property, the City required that
Showers connect his down spouts and sump pump to the
Ohio Street storm sewer. (Id.) The City also
required the construction of a storm sewer inlet in
the Showers parking lot, which would connect it to the
Ohio Street storm sewer. (Id.) These connections were
required by the City, and Showers incurred the cost.
(Id.)

B. Problems During Construction.

The design for this Project was prepared in
concert between the DOT and the City. (R.52,
A.App.00107.) While there were specifications in
place, and the DOT and City did have representatives
on site as well, the City and the State admit they

completely delegated their discretionary authority to
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Musson when it came to “means, methods techniques,
sequences, and procedures” of construction.
(A.App.00047.) When it came to carry out the design for
the Project, Musson did not have a duty or obligation
to seek City or State input or approval. (Id.) Simply
put, the City and State relied upon Musson'’s expertise
on how to carry out the design, which it paid for
accordingly.

Shortly after the Project started, numerous
problems arose between Musson, the City and the DOT.
Ryan Schanhofer (“Schanhofer”), the DOT engineer for
the DOT, kept a daily diary as the Project progressed.
The reason for the daily log was to document what
Musson was doing in the event there is a future issue
with Musson’s work so the City, State, or third
parties could seek recourse against Musson should it
be determined that Musson was negligent when carrying
out the DOT’s design for this Project.

From Schanhofer’s notes, we know that at a
contractors meeting on April 23, 2008, all the parties
discussed how to install the utilities.

“It was agreed upon that the best way to do
things is to keep everything caught up on in one
or two block segments. The storm needs to be

8



caught up so that water can be directed into the
new system and off the project.”

(R. 52; A.App.00062.) Despite the testimony and diary
entries which reflect this notion, Musson disputes
whether this was the agreed upon method of
construction. (R.52; A.App.00087, 00097.) Regardless
of the disagreement, the City maintains this was a
“means and methods” issue, so nothing could be done.
(R.52; A.App.00090.)

Almost immediately after starting the project,
Musson plugged and capped the existing storm system
that was in place, (R.52; A.App.00098.) effectively
removing the only drainage system on site. No further
action was immediately taken to provide for any level
drainage on the site. (R. 52; A.App.00099, 00094.)
Musson then approached Schanhofer on April 25, 2008,
and asked if they could remove the pavement on the
remainder of the Project. (R. 52; A.App.00063.)
Schanhofer did not “approve” their request in the
normal sense of the word, only telling Musson there
was nothing in the contract that prevented them from

doing so. (Id.)



Upon seeing these actions, the City vigorously
objected. Marc Miller, a water maintenance worker for
the City, and Randy Peterson, an inspector for the
engineering department of the City, confronted Musson
and told them the storm sewer should be reconnected.
(R.52; Pet.App.00068, 00093.) The City wanted a
temporary connection for the storm at each point where
there was a disconnection, which is how they normally
approach similar projects. (R.52; A.App.00092.)
Despite these concerns, the City could do nothing, as
Musson’s actions were consistent with the “means and
methods” authority they had been delegated by the
contract. (R.52; A.App.00083, 00072.)

By May 13, 2008, Musson had totally abandoned the
storm sewer that falls into the river. (R.52,
A.App.00067.) Consequently, Musson began pumping water
into the sanitary sewer, even though pumping into the
sanitary and abandoning the storm sewer was contrary
to their own pre-construction proposal. (Id.) Due, at
least in part, to the disconnection of the storm, the
water had nowhere to go. (R.52; A.App.00098.)

Despite the disagreements over Musson’s performance,

there was nothing that could be done as these were all
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“means and methods” decisions. (R.52, A.App.00083,
00072.)

Poor means and methods decisions led to conflicts
and tension between Musson and the City, and DOT,
despite the City and DOT not being able to intervene.
(See R.52; A.App.00059-00061; 00083, 00072.) Rumors
began circulating that Musson was performing poorly
and had no idea what they were doing. (R.52;
A.App.00065.) The relationship deteriorated to the
point where, by June 10, 2008, the City was contacting
Schanhofer to see if it could shut Musson down. (R.
52; A.App.00071-00072.) Schanhofer reiterated the
simple fact that these were means and methods
decisions, and he was not in the business of telling
Musson how to do their job. (Id.)

C. The June 2008 Storms.

On June 8, 2008, Oshkosh was hit by its first of
two large storms. Schanhofer estimated that 4.25 of
inches of water fell on the site. (R.52; A.App.00070.)
Outside of the Showers Property, the excavated portion
of the street was holding standing water. (R.48;
A.App.000110.) With the storm sewer disconnected, the

only way Musson could deal with the water anywhere on
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the Project was to pump it, however, as Musson
themselves noted, the pumps could not keep up.
(A.App.00069-00070.) The City blamed all of the
flooding problems on Musson’s operations and that
Musson made the flooding worse than it would have
been. (R.52; A.App.00071, 00073.) This 1is
corroborated by the fact that Musson stated before the
June 12 storm that they would not run the pumps until
payment was guaranteed. (R.52; A.App.00072)

By removing the roadway (2 feet below grade) and
leaving the cross streets still in place and above the
(now) excavated roadway, a “bathtub” effect was
created in front of the Showers Property, meaning the
water was boxed in with nowhere to flow. (R.48;
A.App.00110.) With the intersections in place, water
could not flow through. (Id.) There also could not be
gravity flow unless the water could enter the open
inlets, which were covered with mud and dirt. (Id.) In
addition, there were large mounds of excavated soil
sitting on Ohio Street (contrary to the contract) that
further prevented water from draining down the Street
as it was designed to do. (R.48; A.App.00111.) Mr.

Showers spoke with employees for both the City and

12



Musson after the first storm and asked if something
was going to be done to prevent this “bathtub” effect
from occurring a second time with another large storm
forecasted. (R.48; A.App.00110.) The City and Musson
indicated they did not know why this was occurring and
that there was nothing they could do. (Id.)

By June 11, 2008, everyone involved with the
reconstruction of Ohio Street was well-aware of the
potential for more rain. Thus, the City instructed
Musson to prepare a pumping plan. (R.52;
A.App.000736.) Musson admittedly had never planned
for a storm of anything more than half inch of rain,
much less the storm that was coming. (R.52;
A.App.00102.) Neither Musson nor the City completed a
calculation to determine whether the pumping plan
would sufficiently maintain the level of drainage of
the former system, let alone the flood waters which
they knew would come. (R.52; A.App.00104.) 1In fact,
Musson did not do any calculations at any time during
construction. (Id.) Still, a Musson employee opined

that there were insufficient pumps to handle the June

12 flood waters. (R.52; A.App.00100.)
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On the evening before the storm of June 12, 2008,
Musson allegedly began placing the pumps as called for
in the pumping plan, which was submitted with the
City. (R.52; A.App.00073-00074.) Importantly, there is
not one person from Musson, State or City who has
stated with sworn particularity, the number of pumps
that were actually placed, where the pumps were
placed, or whether the pumps were operational
(A.App.00095.) On the other hand, Showers has provided
several witnesses who stated that there were no pumps
before or after the storm. (R.48; R.49; R.50; R.51.)

By 5:30 p.m. during the June 12 storm, water was
already beginning to fill Ohio Street’s removed
roadbed. (R.51; A.App.00133.) An employee of Showers
verified that no water intrusion had yet occurred upon
noticing the high water levels. (R.51; A.App.00133-
00134.) By the time the Showers’ employee left work,
the water on Ohio Street was already too high to
navigate across. (Id.) There were no pumps visible on
Ohio Street for as far north or south as one could see
from the Showers Property. (R.48; R.49; R.50; R.51.)

Heavy rains fell throughout the evening into night.

14



D. The June 12 Flood.

As the flood waters rose, numerous property
owners near the Project experienced significant
damages. Mr. Showers was only one of those affected.
Schanhofer admits that there were no pumps near
Showers’ property. (R.52; A.App.00084, 00074.) With
Ohio Street in the condition it was in, the lack of
pumps meant that there was no possible way that the
flood waters could or would move, regardless of the
amount of rain that fell. (R.52; A.App.00084) The
closest pump appeared to be near the corner of 7tn
Avenue and Ohio Street, a full block away. (R.48;
A.App.00110.) However, it was not running. (Id.)

Upon entering his building, Mr. Showers
discovered that seven feet and four inches of water
had filled his basement. (R.48; A.App.00110.) It was
later discovered that the 117,500 gallons of water
outside of the Showers property had sat in the
excavated roadbed for approximately 15-18 hours after
the storm, with no place to go. (R.27; A.App.00125.)
The hydrostatic pressure caused by the “bathtub” of
water sitting in front of the building caused Showers’

basement floor to rupture and fill the basement with
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water. (Id.) Significantly, no water entered through
windows nor backed up pipes, as others may have
experienced. (R.48; A.App.00111.) This unique damage
can be traced directly to the condition of Ohio
Street, the lack of pumps, and the amount of time
water sat in front of the property. (R.27;
A.App.00125.)

It should be noted that Showers retained an
engineer, Steven Kaiser (“Kaiser”), to review Musson’s
actions.' Kaiser has reviewed the area and daily
reports and has determined that if the level of
existing drainage would have been maintained on Ohio
Street, the waters would have been drained from the
roadway within 0.6 hours as opposed to the 15-18 hours
it actually took for the storm waters to recede.
(R.27.) While the water sat in the roadbed,
hydrostatic pressure increased until eventually
causing the basement floor to rupture. (Id.) This
would not have happened had the storm sewer not been
removed. (Id.) Musson should have taken extra

precautions in planning and preventing damage when

'Kaiser’s expert opinions are not disputed by a similarly
qualified expert of Musson. Therefore, Kaiser'’s opinions
must be assumed valid as viewed in the light most favorable
to Showers for purposes of Summary Judgment.
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they decided to remove the entire storm sewer. (Id.)
Mr. Kaiser also concludes that the pumping plan, if
implemented, was wholly inadequate as it did not
maintain the existing drainage. (Id.) It cannot be
stressed enough that the damage to the Showers’

property was a direct result of the time the water had

been standing in front of the property, not the amount
of rain that fell.

After the initial damage from the flood was
remedied, the sump pump in Showers’ basement ran
continuously, so Showers contacted the City to
determine why this was occurring. (R.48; A.App.00111.)
It was discovered that the storm sewer had been
disconnected, resulting in the sump pump recycling its
own dispelled water that came back onto the property
as i1t had nowhere to drain. (Id.) Neither the City nor
Musson, at any time, informed Showers of the
disconnected storm sewer, even though Showers’ sump
pump, down spouts and storm sewer were completely
reliant on the Ohio Street storm sewer as its lifeline
to drain water from its Property. (Id.)

In total, the damages Showers experienced were

extensive. Showers had to move its business activities
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to another location for four months while the Property
was cleaned, repaired and restored. (Id.) The damage
incurred to the business and property is, at a
minimum, $140,000.00. (Id.)

It was not until August 14, 2008, that Musson
finally completed installation of the new storm sewer.
(R.52; A.App.00071.)

ARGUMENT

Following the Court of Appeals decision, the
resolution of this case will determine a fundamental
policy gquestion on whether an independent contractor
should be afford governmental immunity for their own
discretionary acts. The purpose of Lyons immunity was
to shield private contractors from liability when they
were acting as an agent of a government entity. Estate

of Lyons v. CNA Ins. Companies, 207 Wis. 2d 446, 457,

558 N.W.2d 658, 663 (Ct. App. 1996)

Before the Court of Appeals decision, there was
no authority for the proposition that a private
contractor could claim immunity for its own actions or
decisions, simply because a government authority was
present on the project. The Court of Appeals reasoned

that because the government had the ability to
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intervene (despite their own position that they did
not) they “stood behind” Musson’s discretionary
decisions, for which immunity applies. (A.App.00017.)
However, this type of “approval”, if any, is nothing
more than rubber stamping. While the Wisconsin
Supreme Court has not addressed this issue
specifically, the case law in other jurisdictions
consistently holds that a government entity must
engage in a meaningful review and analysis of a
private contractor’s discretionary decisions or
designs if there is to be approval, curtailing the
contractor’s discretion.

This Court is not being asked to restrict or

eliminate Lyons immunity, but to reverse the Court of

Appeals decision, as it is approves rubber stamping as

an appropriate method of approving a contractor’s

discretionary decisions or designs, thus creating a

reasonably precise specification.

I. THE LYONS TEST DOES NOT APPLY TO CONTRACTORS
EXERCISING THEIR OWN DISCRETION WITHOUT
GOVERNMENT APPROVAL.

The seminal case in Wisconsin regarding

contractor immunity is Estate of Lyons v. CNA

Insurance Companies, 207 Wis. 2d 446, 558 N.W.2d 658
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(Ct. App. 1996). The Lyons case arose from a fatal
accident that occurred due to visibility problems
related to a bridge design approved by the DOT. Lyons
207 Wis. 2d at 448. Since the DOT had superficially
and expressly directed the independent contractor to
implement their design decision, made in exercise of
governmental discretion, the independent contractor
claimed entitlement to the same governmental immunity
as the DOT. 207 Wis. 2d at 446-51.

Based on the U.S. Supreme Court’s decision in

Boyle v, United Technologies Corp., 487 U.S. 500, 512-

13, 108 s.Ct 2510, 2518-19, 101 L.Ed.2d 442 (1988),
the Lyons court ruled that an independent contractor
following official government directives may be an
“agent” for the purposes of §893.80 (4), Stats., or is
entitled to common law immunity, when:

(1) the governmental authority approved
reasonably precise specifications;

(2) the contractor’s actions conformed to those
specifications; and

(3) the contractor warned the supervising
governmental authority about the possible
dangers associated with those
specifications that were known to the
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contractor but not the governmental
officials.?

Lyons, 207 Wis. 2d at 457-58. Significantly, unlike
the effect the Court of Appeals in this case will have
on future similar cases, the Lyons Court refused to
cloak independent governmental contractors with
blanket immunity. Id. at 455.

The Lyons Court recognized that the purpose of
discretionary immunity is to insulate legislative
policy decisions from judicial examination. Id. at
453-54. With this in mind, in questions involving
independent contractor immunity, the focus must be on
whether or not the independent contractor was acting
simply as an agent of a governmental authority who has

retained ultimate authority for the negligent

decision. See Id. Lyons does not suggest in any way

that an independent contractor will be immunized for
carrying out its own discretionary decisions.

The first two prongs of the test “ensure that the
challenged decision is within the class of official

decisions that should be insulated from judicial

 Musson claims they made the DOT aware of a design flaw in

the existing system that was to be replaced. However, when
Musson capped the “flawed” system, it was no longer an
issue at the time the flooding occurred. As a result, the
third prong of Lyons is not at issue in this case.
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scrutiny and that the design feature was actually
reflected upon by a governmental official.” Id., at
458 (emphasis added). The third prong is meant to
alleviate any concern that a governmental contractor
will ignore its duty to the public and withhold
dangers that the government might not know about. Id.
Since Musson’s decisions were not reflected upon by a
governmental official in any meaningful way,

governmental immunity does not apply in this case.

A. The DOT Specifications Are Not Reasonably
Precise.

While the term “reasonable” inherently allows for
some flexibility, it also acts as a limitation on when
a contractor may be granted immunity, or the test
would simply be “a specification”, specific, vague or
otherwise. The City, DOT and Musson all admit that
Musson maintained the sole discretion to control and
decide the “means, methods and techniques” of the
Project. This term of the contract expressly granted
Musson vast discretionary authority over the most
critical aspects of construction.

Musson was granted this discretionary decision

making authority without any limitations.
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Specifically, Musson was not required to run their
discretionary decisions past the DOT or City for
acceptance or approval. While certain contract terms
required Musson to perform certain objectives, like
“maintain drainage”, Musson had the ability to
determine for itself how to do so. It cannot be held
as a matter of law that a specification that states an
overall objective, but not how to accomplish it, can
be reasonably precise. While specifications need not
spell out every minute detail of a project to qualify

as "reasonably precise” (Bronfeld v. Pember Companies,

Inc., 2010 WI App 150, 9 25, 330 Wis. 2d 123, 135, 792
N.W.2d 222, 228), they also should not be so broad as
to leave complete decision making authority with the
contractor, who then claims immunity, for its own
negligent decision that was made without government
input, insight, or approval.

Recently, the Wisconsin Court of Appeals analyzed
the reasonably precise prong of the Lyons immunity in

Estate of Brown v. Mathy Construction Co., 2008 WI App

114, 313 Wis. 2d 497, 765 N.W.2d 417. In Brown, two
people were killed when their car struck an exposed

bridge abutment on a segment of a state highway that
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was under construction. Brown, 2008 WI App 114, 991 1-
4. As part of the project, workers removed bridge
guardrails that provided some protection to bridge
users and replaced them with new guardrails, referred
to as “energy absorbing terminals” (“EATS”). Id. The
estate claimed the independent contractor was
negligent for delaying the installation of the EATs
(twenty-nine days) after it was feasible to do so,
thus causing the fatal accident. Id. The independent

contractor claimed Lyons immunity. Id.

The Brown court was faced with the question of
whether the safety precautions provided by the DOT
were reasonably precise specifications. Id. { 11. The
undisputed evidence established that they were. Id.
The Court found that the DOT’s plans allowed for the
possibility of an undetermined lag between removal of
the old guardrails and the installation of the EATs.
Id. 9 12. It was significant that it was the DOT, not
the contractor, who made the discretionary decision to
keep the road open during the project. Id. It was the
DOT who directed where specific instruments, including

signs and barrels, were to be used to indicate

construction was occurring, even providing a diagram
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showing specific traffic control measures which were
to be taken. Id. It was the DOT who determined that no
temporary barricades or guardrails were necessary
between the time that the old guardrails were taken
down and the EATs were put in place. Id. These
actions all but eliminated any discretion the
independent contractor may have had.

In this case, the relevant DOT specifications did
not specify when, where, or how to achieve its
objectives. Musson had the contractual authority to
determine on its own the means and methods of
construction. It was Musson who decided to remove the
entire road bed, how they would maintain drainage,
whether to cap the storm sewer, to use or not use
pumps, the number of pumps, and to not back-fill next
to Showers’ property. These were Musson’s own
decisions not subject to government approval or
insight. As Judge Reiley of the Court of Appeals

41

eloquently stated, . Musson retained the contractual
right—the means and methods—to gamble on the method of
removal of the storm sewer. Musson remained, however,

contractually obligated should its gamble fail. Until

now.” (A.App.00022.)
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The City did not agree with many of Musson’s
means and methods decisions, but there was nothing
that could be done. Arguably, the only reasonably
precise specification, which was not part of the
original contract, was the last minute pumping plan
that the City demanded Musson create for their
approval. Still, material issues of fact exist as to

whether this specification was actually complied with.

i. DOT oversight does not alone curtail a
contractor’s contractually delegated
discretion.

The Court of Appeals found, based on Bronfeld v.

Pember Cos. Inc., 2010 WI App 150, 330 Wis. 2d 123,

792 N.W.2d 222, that while Musson had a discretionary
authority, they were contractually obligated to follow
the DOT Specifications. (A.App.00013-00014.) The Court
also concluded that since there was *genuine
oversight” by the DOT, Musson’s discretion was
sufficiently curtailed. (A.App.00014.) However, the
Court of Appeals overlooked critical factual
differences between the contract in this case and the
one in Bronfeld, clearly distinguishing the two cases.

41

In Bronfeld, the 250 page manual included “a

nine-page section titled ‘Maintenance of Traffic’,
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which contain[ed] detailed specifications related to
quality assurance, site conditions, sequencing and
scheduling, maintenance, equipment, preparation,
operations, and traffic control.” Bronfeld, 2010 WI
App 150, 1 4 (emphasis added). The same section also
mandated “the use of specific traffic control devices,
signs, and barricades” as well as specifies on “how
these barricades and signs must be installed”. 2010 WI
App 150, 9 5. 1In addition, the contractor was
required “to submit a traffic control plan to the City
of River Falls for approval”. Id., 6 (emphasis
added) . The contractor followed these requirements, as
the City Engineer reviewed the plan, made revisions,
and accepted it. Id. The contract at issue in
Bronfeld did not contain a similar “means and methods”
discretionary provision like is at issue in this case.
Unlike Bronfeld, Musson’s specifications were not
specific as they contained no details on the “means”
or the “how” of construction. Musson was not
obligated to submit a plan to the City or DOT for
approval on any aspects of the Project. Had this been
required, the evidence suggests that the City would

not have approved Musson’s “request” to tear up the
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entire road bed, as opposed to the block-by-block
method preferred, and agreed to, by the City.
Schanhofer himself stated “there [was] nothing in the
contract that prevented them from doing this..” While
the DOT argquably could have advised and provided
input, they simply could not suspend work as a result
of a means and methods dispute, which Schanhofer
himself admits. (A.App.00083.)

The Court of Appeals found that the DOT could
suspend work if contract compliance was an issue, yet
they ignore the fact that Musson’s discretionary
decisions were authorized by the contract, therefore,
Musson was in compliance with the contract. There are
many ways to skin a cat, and simply put, the DOT could
not suspend work simply because they disagreed with a
discretionary decision made by Musson after delegating
that same authority to Musson in the contract.

Finally, unlike Bronfeld, the specifications at
issue in this case do not contain a single reference
or requirement as to the type of materials or methods
that were to be used by Musson to maintain adequate
drainage, or their specific placement (with the

exception of the emergency pumping plan). This duty
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remained constant throughout the life of the Project.
The moment Musson plugged, capped, and totally removed
the storm sewer, they were required to implement any
type of drainage plan that could have maintained the
same level of drainage as the system that had just be
removed. There is nothing in the record to even
suggest that the City or DOT required any particular
method of maintaining drainage on site.

ii. The DOT and City did not approve of
Musson’s means and methods decisions.

When the contractor is the sole source of a
discretionary decision, as Musson is in this case, “in
order to meet the first prong of the [Lyons] test, the
governmental unit must do more than simply accept,
without any substantive review or evaluation, the

contractor’s exercise of discretion in meeting the

given performance standard.” Jankee v. Clark County,

222 Wis. 2d 151, 166, 585 N.w.2d 913 (Ct. App.

1998) (rev’d on other grounds). Stated another way, the

governmental unit must do more than simply “rubber

stamp” a private contractor’s discretionary decision.
In Jankee, the County discovered design problems

with a window stop being used to prevent patients at a

29



mental health clinic from opening the windows to
escape or injure themselves. Jankee, 222 Wis. 2d at
170-71. The County requested a design change, but
later found that the redesign could also be
manipulated by patients. Id. After an investigation,
the County determined to continue the use of the
window redesign without modification. Id. The Court of
Appeals held that this constituted approval of
reasonably precise specifications. Id.

The Court of Appeals in Jankee cited Oliver v.

Oshkosh Truck Corp., 96 F.3d 992 (7" cir. 1996), for

the proposition that there must be more than simple
government acceptance for the first prong of Lyons to
be met. In Oliver, the 7' Circuit had to determine if
the government's approval of a design was meaningful,
and not merely a formality. Oliver, 96 F.3d at 998.
The type of necessary approval cited in Jankee and
Oliver is entirely consistent with jurisdictions

outside of Wisconsin. See, Lewis v. Babcock Indus.,

Inc., 985 F.2d 83, 87 (21jd Cir. 1993) (The purpose of
the reasonably precise inquiry is to exclude from the
defense those cases where the Government merely rubber

stamps a design); Trevino v. General Dynamics Corp.,
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865 F.2d 1474, 1480 (5" Cir.) cert. denied, 493 U.S.
935, 110 Ss.Ct. 327, 107 L.Ed.2d 317 (1989) (“When the
government merely accepts, without any substantive
review or evaluation, decisions made by a government
contractor, then the contractor, not the government,
is exercising discretion”).

The Court of Appeals concluded that the DOT stood
behind Musson’s decisions, despite being unable to
point to anything in the record to show an explicit
approval, essentially concluding that because the DOT
did not intervene, they approved Musson’s decisions.
(A.App.00017.) This is, at best, “rubber stamp”
approval. Musson was the sole source of their own
decisions. While there were weekly meetings and daily
oversight among the parties, it cannot be reasonably
concluded as a matter of law that the DOT was
“standing behind” Musson’s decisions when the DOT
itself stated the “means and methods” provision of the
contract prevented them from intervening.

The Court of Appeals failed to recognize was
that, while there was DOT oversight, there were no
contract compliance issues because Musson had complete

discretion under the contract on the means and methods
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of construction. When the City approached the DOT
with their concerns over the block-by-block approach
Musson had utilized, the Schanhofer explicitly refused
to intervene, citing means and methods. This does not
even constitute simple acceptance, let alone
acceptance after substantive review or evaluation.
Even if it could be concluded there was acceptance by
acquiescence, there is nothing in the record to
support a conclusion that acceptance was based on a
substantial review or analysis, or anything more than
mere rubber-stamping.

B. Musson’s actions did not conform to the DOT
and City Specifications.

Assuming without conceding that the DOT
Specifications are reasonably precise, a question of
fact in this case is whether Musson actually complied
with those directives. The arguments between the
City, DOT, and Musson show that Musson not only
failed, but failed miserably, to comply with all of
the City and DOT Specifications and directives.

The proper inquiry under this prong of Lyons is
whether Musson was following the reasonably precise

specifications of the DOT at the time when the alleged
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negligence occurred. See Lodl v. Progressive N. Ins.

Co., 2002 wI 71, 9 17, 253 Wis.2d 323, 646 N.W.2d 314.
Showers has alleged numerous negligent acts performed
by Musson, thus requiring an analysis of each act and
whether it was subject to, or the product of, a
reasonably precise specification. While there are
many alleged negligent acts, the most critical was
Musson’s disconnection of the storm sewer without
immediately implementing an adequate temporary system.

Musson had a duty to conduct operations and
maintain the work so that adequate drainage is
provided at all times and if it became necessary in
the prosecution of the work to interrupt existing
surface drainage, sewers, or under drainage, provide
temporary drainage until completing the permanent
drainage work. (A.App.00047, 00056.) This meant
Musson was obligated to provide a temporary drainage
system, in any way they saw fit, when the storm sewer
was plugged, capped, and eventually disconnected.
However the facts do not establish what, if anything,
Musson did to provide temporary drainage.

There are few undisputed facts regarding the

adequacy of the drainage system in place, one of which
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is that standing water in front of the Showers’
property sat there for 15-18 hours, eventually
rupturing Showers’ basement floor. This was not a
consequence of clogged drains or semi-blocked gravity
flow paths (the drains were capped and paths were
blocked by topscil). This was still, unmoving water.
The only expert in this case has opined that this
would not have happened if the existing sewer system
was left in place or its level of drainage was
maintained on site. (R.47.)

It is undisputed that Musson did not have pumps
near the Showers’ property. While the water got there
by an *“act of god”, it should not have stayed there
for that amount of time. If the existing storm sewer
had been in place, the water would have drained,
slowly, but enough to significantly reduce the time
the water was on the property. If any number of pumps
were on or near the Showers’ property, the water again
would not have stood for the amount of time it did.
Had Musson acted in accordance with the contract, it
would have saved the Showers’ property.

The Court of Appeals incorrectly relied on a

single statement by Schanhofer that the contract
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specifications were followed. (A.App.00016.) However,
this single, after the fact, statement by Schanhofer
is outweighed by the evidence when viewed in the light
most favorable to the nonmoving party. At the very
least, there is nothing in this statement which showns
approval after a meaningful analysis or review of
Musson’s decisions.

The evidence actually shows, when viewed in the
light most favorable to the nonmoving party, that when
it came to the maintenance of drainage, Musson did
little to nothing to comply, even before the first of
the two major storms. In fact, Musson was completely
unaware that they even needed to be pumping. On June

10, 2008, Schanhofer wrote:
Mike R. stopped in the field office late in the
day and asked me to call Bob Demesy from the
Rhinelander office. He is the VP and wants to
talk to me about where it shows they have to pump

water. I showed Mike in the Spec Book where it
covers drainage during construction.

(Pet.App.0065.) This entry shows that as of June 10,
2008, after already plugging and removing the storm
sewer, Musson had no idea they were required to
maintain drainage during construction, two days before

the major storm. Further, he states on June 12, 2008,
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“Mike... was working on getting pumps” and “I spoke
with Mike about making sure there were adequate
pumping devices to drain the system if needed”.
(A.App.00071-00072.) Again, Schanhofer notes mentioned
there were no pumps in front of Mr. Showers’ building,
as per the plan. (A.App.0084.). Even if Schanhofer’s
statement is to be considered, it is clearly
outweighed by the evidence in the record.

Musson has argued that connecting a new pipe as a
way to maintain drainage would have done nothing since
it was plugged at the outlet anyway (which was their
own decision). This has no relevance whatsoever.
Plugging the sewer only meant that Musson had to come
up with some other way to provide adequate drainage.
Shutting off an allegedly inefficient system did not
relieve Musson of their duty to maintain, at the very
least, the same level of drainage of the inefficient
system they had plugged. The contract did not require
plugging, removing or leaving in place the system. Nor
did the contract specify with any particularity the
type of temporary system to be used, should the
existing system be abandoned. These decisions were

delegated to Musson.
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Musson chose to use pumps as their temporary
system. In addition to the temporary system not being
implemented immediately, there are material issues of
fact with respect to how many pumps were required for
Musson to comply with their “maintain drainage” duty..
With a 24 inch storm sewer abandoned, there would have
been a need for twenty-one, two-inch submersible pumps
to maintain drainage in front of Showers’ property.
(R.47.) Musson has stated what the pumping plan
called for in terms of the number of pumps for the
June 12 storm, but cannot say how many pumps actually
made it on site and were operational. Furthermore,
Musson admitted to not performing any sort of
calculation with regards to the number of pumps that
would have been necessary to maintain the same level
of drainage of the system they had just removed.
(R.52; A.App.0010444.)

There is also the issue of the actual pumping
plan and whether that satisfied drainage per the DOT
Specifications. Neither the City nor Musson performed
any calculations regarding the plan’s capacity.

Still, when the City instructed Musson to implement a

pumping plan for its review, it created a reasonably
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precise specification that Musson was required to

conform to. Again, Musson has provided no evidence

regarding any sort of compliance with the plan, except
the plan itself. Showers’ has provided several
witnesses who state they saw no pumps. At the very
least, there are material issues of fact as to whether
or not the plan was implemented.

Also significant is the dispute on whether there
was an agreement between the City, DOT and Musson’s to
approach the Project block-by-block. While the City,
DOT and Musson all admit that the decision to approach
the Project “block-by-block” was a “means and methods”
issue. Musson is the only party that asserts the
block-by-block approach was never agreed to. If
Musson is correct, and this approach remained a means
and method’s issue, then Showers’ previous argument
that there was no reasonably precise specification is
applicable. However, if there was an agreement, the
agreement undoubtedly creates a reasonably precise
specification, which, as shown, was not complied with.

While Schanhofer stated that the block-by-block
approach was a means and methods decision, arguably

implying there wasn’t an enforceable agreement to
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perform in that manner, the practical effect of Musson
removing the entire road bed and storm sewer meant
there was nothing the City could do, even if they were
contractually able to intervene. It would not make
economic or logical sense to force Musson to reinstall
a storm system that would eventually be removed, or
re-pave a section of road that would soon be torn up.

Musson was also required to take the necessary
precautions before suspending work on any given day to
prevent damage, traffic accidents, and provide for
normal drainage. (R.52; A.App.00051.) For the reasons
stated above, there is nothing in the record to
suggest this was done. Musson also failed to
stockpile the salvaged topsoil in a manner that
precluded interference or obstruction of surface
drainage (R.52; A.App.00056), a contributing cause of
the damage to Petitioners’ property.

Even i1if the contract is found to be reasonably
precise, there is no evidence whatsoever that Musson,
as a matter of law, conformed with the contract terms
that could have prevented the damage to Showers’

property. At the very least, since the evidence was
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to be viewed in favor of the nonmoving party, Summary
Judgment should not have been granted.

II. MUSSON HAD A MINISTERIAL DUTY TO MAINTAIN PROPER
DRAINAGE ON THE CONSTRUCTION SITE.

The Court’s analysis does not conclude with a
decision that the Lyons test is satisfied. Assuming
without conceding that Musson is entitled to immunity
under Wis. Stat. § 894.80, Showers contends that
Musson, by virtue of being an agent of the government,
had a ministerial duty to maintain adequate drainage
on the site at all times. The narrow determination
for the Court is whether maintaining drainage during a
total reconstruction constitutes a ministerial or
discretionary function. If this duty is ministerial,
Showers believes Musson’s failure to maintain any
level of drainage would constitute a failure to meet
their ministerial duty, therefore providing an
exception to contractor immunity.

Wis. Stat. § 893.80(4) confers immunity from suit
on municipalities and their officers, agents, and
employees. It states, in relevant part:

No suit may be brought against any
...governmental subdivision or any
agency thereof ...for acts done in
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the exercise of legislative,
quasi-legislative, judicial or
quasi-judicial functions.

These acts have been collectively interpreted to
include any act that involves the exercise of

discretion and judgment. See Willow Creek ranch, LLC

v. Town of Shelby, 2000 WI 56, 9 25, 235 Wis. 2d 409,

611 N.W.2d 693. When a party asserts § 893.80
immunity, the Court assumes negligence and focuses on
whether the underlying action should be afforded
immunity and if so, whether one of the judicially-
created exceptions to immunity applies. 2002 WI 71, {1
17. Consequently, Musson has the burden of proving

immunity. See Id., {1 22; Kimps v. Hill, 200 wWis. 2d 1,

11 n. 6, 546 N.W.2d 151 (1996).

An exception to immunity is found when a
government agent has a ministerial duty to act in a
certain circumstance. The Court must find a
ministerial duty to exist when the duty is, *“absolute
certain and imperative, involving merely the
performance of a specific task when the law imposes,
prescribes and defines the time, mode and occasion for

its performance with such certainty that nothing
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remains for judgment or discretion”. Kimps v. Hill,

200 Wis. 2d 1, 10-11, 546 N.W.2d 151 (1996).

A. The DOT Specifications Imposed a Ministerial
Duty on Musson to Maintain Adequate Drainage

In Wisconsin, a ministerial duty is a duty that
is imposed by law. In this context, law means an act
of government, including statutes, administrative
codes, policies, or orders, including contracts. See

Meyers v. Schultz, 2004 WI App 234, T 19, 277 Wis. 2d

845, 857, 690 N.W.2d 873, 879. While, under some
circumstances, a government unit or its officers have
discretion to determine the terms of a contract, once
those terms are set and become part of the contract,
the government unit and its officers are under a

ministerial duty to comply. See Major v. County of

Milwaukee, 196 Wis. 2d 939, 944-45, 539 N.w.2d 472,
474 (Ct. App. 1995).

The DOT Specifications provide, in at least three
different sections, that the contractor “shall”
maintain adequate drainage on the site at all times.
While Musson may have had the discretion in
determining how to comply with this duty, once they

chose the use of pumps they had a ministerial duty to
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provide the adequate number of pumps necessary to meet

their contractual obligations. See Kierstyn v. Racine

Unified Sch. Dist., 228 Wis. 2d 81, 93, 596 N.wW.2d

417, 423 (1999) (“once public officers choose in their
discretion to act, they are bound by a ministerial
duty to act in a certain manner.”) Musson has taken
the position that there were at least “some pumps” (a
disputed fact) on at least part of the .66 mile site,
their duty has been met. However, Musson never made
any calculations to determine the capacity of their
drainage system to determine if it met the same level
of drainage as the existing system. The only evidence
in the record states that it did not.

In spite of the numerous provisions which require
Musson to maintain adequate drainage, Musson failed to
provide evidence that they had maintained any system
of drainage once the storm sewer was removed. This
was the case almost the entire duration of the
Project, until the day of the storm. Further, when
the pumping plan was created before the June 8 storm,
the evidence (when viewed in favor of the nonmoving
party) shows that it was never actually implemented.

Finally, Musson did not even know they were required
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to pump water, at least until two days before the
storm, showing they never intended to comply with
their contractual obligations.

B. Wisconsin Law States that the Maintenance
of Storm Sewers is a Ministerial Duty.

In addition to the maintenance of drainage being
a contractually mandated duty under the DOT
specifications, Wisconsin case law states a
municipality has an affirmative duty to maintain its
sewer systems. It is true that Wisconsin Courts have
consistently held that the acts of designing, planning
and implementing a sewer system are discretionary acts
protected under Wis. Stat. § 893.80(4). See Anhalt v.

Cities and Vills. Mut. Ins. Co., 2001 WI App 271, 249

Wis. 2d 62, 637 N.W.2d 422; Allstate Ins, Co., V.

Metropolitan Sewerage Comm. of the County of

Milwaukee, 80 Wis. 2d 10, 258 N.W.2d 148 (1977).
However, while the decision to install a sewer system
and the type of system is a discretionary,

“there is no discretion as to maintaining
the system so as not to cause injury to
residents. The actions of the City in
operating and maintaining the sewer system
do not fall within the immunity provisions
of § 893.80."
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Menick v. City of Menasha, 200 Wis. 2d 737, 745, 547

N.W.2d 778 (Ct. App. 1996) (emphasis added).

This reading of Menick is consistent with
Wisconsin case law regarding a municipality’s
ministerial duty to repair storm sewers that are in a

state of disrepair. In Geuder, Paeschke & Frey Co. V.

City of Milwaukee, 147 Wis. 491, 505, 133 N.W. 835

(1911), the Wisconsin Supreme Court held that

If a duly adopted and executed plan of sewage
does not prove defective in operation while in a
proper state of repair, but becomes out of repair
to the knowledge, actual or constructive, of the
municipality, the duty devolves upon it to remedy
the matter, and it is 1liable for failure to
exercise ordinary care in respect thereto.

The Wisconsin Supreme Court echoed this sentiment

in Milwaukee Metro. Sewerage Dist. v. City of

Milwaukee, 2005 WI 8, 99 61-62, 277 Wis. 2d 635, 679,
691 N.W.2d 658, 680, where it held that if it could be
determined that a City was aware of a defective sewer
system, the City could be found to have a ministerial
duty to repair the system. The Wisconsin Court of
Appeals recently applied this rationale, finding that
a City had *“the legal responsibility to maintain and

operate” the sewage and storm water tunnel when it had

45



knowledge that the system was causing structural
damage, but did not immediately remedy the problem.

Bostco LLC v. Milwaukee Metro. Sewerage Dist., 2011 WI

App 76, 99 36-37, 334 Wis. 2d 620, 643, 800 N.w.2d

518, 530 review granted, 339 Wis. 2d 734, 810 N.W.2d

221 (2012) and review granted, 339 Wis. 2d 740, 810

N.W.2d 225 (2012).

The Court of Appeals incorrectly dismissed
Showers’ argument that there was a ministerial duty to
maintain drainage on site “[s]ince Musson was not
involved in “maintaining” an existing system, but in
building a new system.” (A.App.00019.) While Musson
was building a new system, this should not mean that
they, or the City, were relieved of their obligations
to maintain the existing system to the extent it was
necessary to maintain drainage. It cannot be disputed
that Musson and the City were well aware that the
existing storm system was defective.

Once Musson plugged, capped, and removed the
storm system, they knew the system was “defective”.

As the contract lays out, Musson was obligated to
implement an adequate temporary system to maintain the

same level of drainage as the old system. While there
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are material issues of fact, when the evidence is
viewed in the light most favorable to the nonmoving
party, one may conclude that Musson did not implement
a temporary system at all, let alone immediately after
removing the existing system. The duty to maintain a
sewer system does not arise when it rains, it is a
constant duty that requires action immediately after a
discovery the current system is defective. These are

the type of facts that would have led the MMSD Court

to conclude there was a ministerial duty to repair the
storm sewer.

Unlike the Court of Appeals concluded, Menick
does not stand for the idea that there is no duty to
maintain a sewer system. Under the Court of Appeals
decision in this case, once a municipality chooses to
install a new storm sewer system, they may completely
neglect the maintenance and drainage of the former
system and site until after the Project is complete.
This interpretation is against public policy. Showers
has not argued that Musson had a duty to protect its
property from a 100-year rain storm, but that Musson
was obligated to provide the same level of drainage as

the system they had removed. Had that been done, or
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if the Ohio Street reconstruction had not taken place,
the only evidence in the record states that Showers’
property would not have flooded.

Applying the plain language of the test

articulated in Kimps, Menick and MMSD, Musson had a

ministerial duty to maintain an adequate drainage
system when they chose to remove the storm sewer. The
law imposes a duty to operate and maintain a storm
sewer system already in place, even when installing a
new system. The case law, and Musson’s own decisions
and knowledge show that Musson had an absolute duty
involving the performance of a specific task,
including its *“time, mode and occasion” that nothing
remained for discretion or judgment. Accordingly,
Musson should not be granted governmental immunity.

CONCLUSION

Showers’ respectfully request that the Wisconsin
Supreme Court reverse the decisions of the Circuit
Court of Winnebago County and Court of Appeals, which
granted summary judgment to Musson and affirmed,
respectively, and remand for a trial on Showers’

claims for negligence.
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Tl BROWN, C.J. This case arises from the June 2008 floods in
Oshkosh. Mark Showers and his businesses, Showers Appraisals, LLC, and Real
Marketing, 1.1.C, sued Musson Bros., Inc. and the City of Oshkosh for damages
 suffered in those floods. At the time of the storm, Musson was working as a
private contractor for the State of Wisconsin to replace the storm sewer in front of
Showers’ buiiding, Musson claimed, and the trial court agreed, that it is entitled to
governmental immunity under Estate of Lyons v. CNA Ins. Cos., 207 Wis. 2d
446, 457-58, 558 N.W.2d 658 (Ct. App. 1996), a case extending governmental
immunity to independent contractors when certain conditions are met. Showers
. appeals as to Musson, and his primary argument is that because Musson was
afforded some discretion in its implementation of contract provisions, Lyons
should not shield it from liability. We disagree—Lyons and its progeny confirm
that some discretion on the part of an independent contractor does not, in and of
itself, destroy\g;l)yemmental immunity under Lyons. We affirm the trial court’s
grant of summary judgment in favor of Musson, and because of that, we need not

address Musson’s cross-appeal against the City.

BACKGROUND

A.App.00004
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92  We begin with an overview of the magnitude of the June 2008
storms in Oshkosh.! On June 8, 2008, Oshkosh received heavy rains, which the
Oshkosh assistant director of public works described as a “25-year rainfall and
flooding.” Four days later, on June 12, 2008, Oshkosh received 4.36 inches of
rain over a period of six hours, or the equivalent of a seventy-five-year rain event.
This case involves the flooding of Showers’ businesses during the June 12 rains.
A map of flooding in Oshkosh that day indicates that many of Oshkosh’s streets
were flooded as a result of the rains on June 12. The Oshkosh assistant director of
public works explaiﬁed that “[tJhe City received complaiﬁts and reports of street
and basement flooding ranging from where streets, storm sewer and sanitary sewer
facilities had been recently constructed to where storm sewers and sanitary sewers
were over 100 years old.” That is the situation that forms the backdrop of

Showers’ negligence complaint.

93 Next,-we outline the relationships between Musson, the department
of transportation (DOT) and the City regarding the construction project that was in
process outside Showers’ probe’rty when the storms hit. Musson signed a =
“contract for highway work” on January 9, 2008, which was later approved by the

governor of Wisconsin and a DOT representative. The contract was for a project

! In his reply brief, Showers asserts that Musson did not raise the June 2008 rains as an
affirmative defense in its answer to the complaint. He claims that “[s]ince Musson does not make
a concise reference to these defenses, as a matter of law, the court must bar Musson’s arguments
regarding storm sewer drainage capacity in Osbkosh, 75-year event, and Acts of God” We
disagree with that contention. Musson listed, as an affirmative defense, that “IpJlaintiffs”
damages and losses, if any, are the result of ... intervening acts and/or superseding causes.” It
then made reference to the rains in its motion for summary judgment and supporting affidavits.
Showers has not explained why that is insufficient. Moreover, it would defy reason if we refused

to acknowledge the magnitude of the storms. The sigmficant event is, after alf, the catalyst for
what occurred.

A.App.00005
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to replace sanitary and sewer mains in an area that included Showers’ property.
Plans and specifications for the project were incorporated into the contract by the
DOT. Musson was “solely responsible for the means, methods, techniques,

sequences, and procedures of construction.”

4 - Oncé work on the project began, Ryan Schanhofer, a DOT engineer,
was on site regﬁiarly and kept a daily log of issues related to the project. In
addition,. the DOT, Musson, and representatives of the City attended weekly
;neeﬁngs to discuss the project. . Schanhofer’s daily log shows that some
disagreements aroée between Musson, the City, and the DOT. The chief
‘disagreement relevant to this Mapi;ea,l was regarding Musson’s decision to
disconnect the sewer for a large portion of the project all at once, rather than one
or two blocks at a time. Musson’s project manager, Mark Cornelius, testified that
Musson decided to disconmect an entire road because on the first day of the
project, the storm sewer had to be plugged at the river to prevent the river water
from entering the project area via the storm sewer. So, according to Cornelius,

whether the storm sewer was connected or not, pumps would have had to be used.

95 The City maintains that there was a prior unwritten understanding
between the City, Musson and the DOT to ge leck~by—b10Ck. After the City
discovered that Musson had disconnected a larger portion, it complained to the
DOT, but was told that the decision was a means and methods decision within
Musson’s discretion. Ultimately, even with the decision to disconnect an entire
road, Schanhofer and the DOT project manager assigned to the project testified
that Musson met the contract specifications, particularly those related to drainage.
Scharthofer additionally explained that if there had been a problem with contract |

compliance and he .was aware of it, he would have had the power and
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responsibility to intervene to ensure that the contractor came into compliance with

the contract.

96 After the ﬁ_rét wave of rain on June &, 2008, and warnings of more to
come, Musson worked with the City and the DOT to formulate a plan to handle
the rain that was still on its way. The City provided Musson with maps and
suggested pump locations, but was not involved in implemeﬁting the plan. Mark
Miller, a City water maintenance employee, testified that he saw pumps up and
ranning, but he did not know how many. In addition, on June 12, Schanhofer
wrote in his daily log that he and at least two other people were going from
loéation to location to observe the pumps. He observed the pumps to be working
in the morning, with some problems in the afterﬁéon as the rain continued.:
Showers, however, submitted several affidavits of witnesses who could not
remember seeing pumps near his property, and Schanhofer acknowledged that

there was no pump outside of Showers’ property on June 13, 2008.

7 Showers sued Musson and the Cify, alleging that his property was
damaged as a result of their negligence on the project. The City and Musson each
filed cross-claims against each other for indemnification, and they each filed
motions for summary judgment against all of Showefs’ claims. The trial court

‘ grantea sumnmary judgment, reasoning that governmental immﬁnity applied to
both the City and Musson. Shewers appeals as to Musson, and Musson has filed a

crosS—appeal against the City.

DISCUSSION

A.App.00007
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case. WISCONSIN STAT. § 893.80(4) (2009-10)° states, in pertinent part,

No. 2011AP1158

Before we get into the specific issues raised by Showers, we will

No suit may be brought against any ... governmental
subdivision or any agency thereof for the intentional toris
of its officers, officials, agents or employees nor may any
suit be brought against such ... subdivision or agency ... or
against its officers, officials, agents or employees for acts
done in the exercise of legislative, quasi-legislative, judicial
or quasi~judicial functions. ‘

In ijioﬁs, we elaborated on the meaning of “agent” as used i11.’§ 893.80(4). See

Estate of Eyons, 207 Wis, 2d at 457-58. We stated that an independent contractor

who follows official directives is an agent entitled to governmental immunity

when:

Id.

(1) the governmental authority approved reasonably precise
spectfications;

(2) the contractor’s  actions conformed to  those
specifications; and

(3) the contractor warned the supervising governmental

authority about the possible dangers associated with

those specifications that were known to the contractor
but not to the governmental officials.

96 The analysis does not end even with a determination. that the

contractor is entitled to governmental immunijty under Lyons. For example, our

case law applying Wis. STAT. § 893.80(4) has differentiated between the

noted.

2 All references to the Wisconsin Statutes are to the 2009-10 version unless otherwise
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government’s discretionary acts and its mimisterial duties. Willow Creek Ranch,
| LLC v. Town of Shelby, 2000 WI 56; WZSQ‘?, 235 Wis. 2d 409, 611 N.W.2d 693.
Discretionary acts are protected by the statufe, but ministerial duties are not. Id.
A ministerial duty is defined as one that “is absolute, certain and imperative,
involving merely the performance of a specific task when the law imposes,
prescribes and defines the-time, mode and occasion for its performance with such
certainty that nothing remains for judgment or discretion.” Caraher v. City of
Menomonie, 2002 W1 App 184, 18, 256 Wis. 2d 605, 649 N.W.2d 344 (citing
- Lister v. Board of Regents, 72 Wis. 2d 282, 301, 240 N.W.2d 610 (1976)). In
some cases, a known and compelling danger may give rise to a ministerial duty,
when the danger is of such force that the public officer hzis no discretion not to act
in a particular way. See Lodl v. Prbgressive N. Ins. Co., 2002 WI 71, 9943-45,
253 Wis. 2d 323, 646 N.W.2d 314.

910 In this appeal, Showers claims that Musson is not entitled to
governmental immunity as an agent uﬁder Lyons, and that even if Musson meets
the Lyo_ﬁs test, it is still not protected by governmental immunity because it had a
ministerial duty to maintain drainagel at the construction site, which 1t did not do.
Alternatively, Showers argues that the June 8 rains created a situation where there
was a known-and. compelling danger that gave rise to a ministerial duty. Thus, he
argues that summary judgment should not have been granted as to Musson.
Musson cross-appeals é's to the City; arguing that if summary judgment is reversed
as to Mﬁsson, it should be reversed as to the City as well. As we said at the .outset,
since we affirm summary judgment as to Musson, we need not address its cross- -

appeal.

€11 We review summary judgments de mnovo, using the same

methodology as the trial court. Green Spring Farms v. Kerster, 136 Wis. 2d 304,
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315, 401 N.W.2d 816 (1987). Summary judgment is appropriqte when there are
no genuine issues of material fact and the moving party is entitled to judgment‘as a
matter of law. WIS. STAT. § 802.08(2). Showers’ main issues in this appeal relate
to whether WIS. STAT. § 893.80(4) applies, which is a question of law that we
review de novo. See Estate of B}own v. Mathy Const. Co., 2008 WI App 114, 96,
313 Wis. 2d 497, 756 N.W.Z_d 417. Showers also contends that there are a few

factual disputes, which we will address in the context of his other arguments.
- Independent contractor immunity—reasonably precise specifications

912 We first address whether Musson meets the Lyons immunity test.
Showets focuses primarily on the first two prongs of the Lyons test—whether
there were reasonably precise specifications and whether Musson followed them.”
In his brief, Showers actually conceded that the first Lyons prong was met since
the contract contained reasonably precise speciﬁéations. However, at oral
argument, he withdrew that concession, and we will not hold him to it As we
.understand Showers” argument regarding the first prong;-‘the contract did not
contain “reasonably precise specifications” Eecause too much discretion was
afforded to Musson as to how fo meet some of the more general contract

provisions. That argument is based on the contract provision allowing Musson to

’ Showers also argues briefly that the third factor of the test set forth in Estate of Lyons
v. CNA Ins. Cos., 207 Wis. 2d 446, 457-58, 558 N.W.2d 658 (Ct. App. 1996) is not met. He
states in a footnote that “[t]here is no evidence in the record that Musson warned any
governmental authority about its concems ... regarding the DOT Specifications; therefore,
Appeliants will prevail on [that] prong of the Lyens test.” However, he does not develop that
argument, other than two paragraphs in his reply brief, so we need not address it. See M.C.L,
Ine. v. Elbin, 146 Wis. 2d 239, 244-45, 430 N.W.24d 366 (Ct. App. 1988).

1 We suspect Showers withdrew his concession because our notice of oral argument
contained questions that cast the issues in a different light from the briefs. '
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use whatever “means and methods” it thought appropriate to meet those
provisions. Therefore, Showers claims that Musson falls outside the Lyoms

criteria because it was too independent from the State to be classified as an

“agent.”

@13 . The contract provisions which Showers believes to be problematic

are as Tollows:

(1y“The contractor is solely responsible for the means, methods,
techniques, sequences, and procedures of construction.”

(2) “Before suspending the work, take the necessary precautions to
prevent damage to the project, prevent traffic accidents, and
provide for normal drainage.”

. (3)“The contractor shall ... [cJonduct operations and maintain the
work so that adequate drainage is provided at all times.”

(4) “If it is necessary in the prosecution of the work to interrupt
existing surface drainage, sewers, or under drainage, provide
temporary drainage until completing permanent drainage work.”

(5)“If storing sa1vaged topsoil on the right-of-way during
construction operations, stockpile it to preclude interference with
or obstruction of surface drainage.”

(6) “Preserve, protect and maintain all existing tile drains, sewers,
and other subsurface drains, or parts thereof, that the engineer
judges should continue in service without change.”

(7) “If the contractor damages or interrupts services, the contractor
shall notify the utility promptly.”

(8) “Notify, in writing, all public and private property owners whose
property interferes with the work. Advise them of the nature of
the interference, and arrange with them for the disposition of the
property.” o

(9)“Use every reasonable precaution to prevent damage to all
property including ... all underground structures including water
or gas shut-off boxes, water meters, pipes, conduits, etc.; within
or outside the right-of-way.”

A.App.00011
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914 We begin by analyzing whether these provisions are “specifications”
as that term is used in Lj’ons. One definition of “specification” is found in
BLACK’S LAW DICTIONARY 1434 (8th ed. 2004): “[t]he act of making a detailed
statement, esplecially] of the measurements, quality, materials, or other items to
bé provided under a contract.” If we were to use this definition, it would auger in
Showers” favor because it implies something more specific than the provisions at
issue in this case. However, we did not use the term “speciﬁcations"’_ in a vacuyum
when we wrote Lyons. Instead, we used a modifier to precede the word
“speciﬁcaﬁons”——the term “reésonably precise.” Estate of Lyons, 207 Wis. 2d at
457 (emphasis added). This éhows that exact direction to the contractor is not the

hallmark of a specification.

915 Indeed, some flexibility in contract specifications is necessary and
even desirable. In construction, for example, not everything can be foreseen and
put into a contract that will define exactly how a contractor must respond‘to every
situation.  Instead, the owner of the project outlines certain bottom-line
eﬁpectations that the contractor must make sure to adhere to. Those expectations
create a framework through which everyone can operate when unexpected
sitﬁatiohs-'—such as the June 12 storm-—make following the more detailed plan
impossible or impractical. A “means and methods” clause like the one in
Musson’s contract gives the contractor the discretion to operate within those
expectations as it pleases. But that discretion is of course limited by the contract
provisions. In such situations, a contractor working for the government does not
lose immunity simply because it has to make some decisions on its own when an

unplanned event or emergency situation arises.

416  Based on Lyons’ implicit recognition of the need for some flexibility

in confract specifications, we think the definition in WEBSTER’S more accurately

10
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captures what we said in Lyons. See WEBSTER’S THIRD NEW INTERNATIONAL
DICTIONARY 2187 (1993). A “specification” is “a detailed, precise, explicit
presentation (as by enumeration, description, or working drawing) of something oF
a plan or proposal for something.” Id. ‘(emphasis added). And when we view
specifications in the WEBSTER’s sense of the term—as “a plan or proi::osal for
something”—then there is no qﬁestion that the contract previsions highlighted by

Showers are indeed specifications.

917  Thus, the only remaining issue is whether the standard specifications
were reasonably‘precise. On that point, we agree Witﬁ Showers to this extent: ifa
contractor is given so much discretion that it is not acting as an agent of the State
but as a free agent acting without direction from the government, the first prong of
* Lyons ‘would not be met. But we disagree with the principle that just because the
contractor has some discretion in how to meet a desired specification outlined in

the contract, Lyons immunity is lost as to that decision.

918  As we have explained in the past, any argument that the government
has to have specifically mandated the act that constitutes tﬁe alleged negligence—
here, the disconnection of the storm sewer—"misses the maﬂ;.” Estate of Braw_n,
313 Wis. 24 497, 9910-11. In Bro;zfeld v. Pember Cos., Inc., 2010 W1 App 150,
9928-29,-330 Wis. 2d 123, 792 N.W.2d 222, we addressed an axgunient that the
government did not truly require the contractor in that case to follow the
specifications in the contract because the contract itself deiegated too much
responsibility for safety (and therefore too much discretion) to the confractor. We
responded to that argument by emphasizing that “the safety provisions the
[plaintiffs] cite do not change the fact that [the contractor] was contractually

obligated to follow the specifications in the project manual and traffic control

11
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plan. By mandating that {the contractor] comply with these specifications, the
' City of River Falls curtailed [the contractor’s] discretion.” Id., §29.

719  Based on the reasoning in Brenfeld, in a case such as this one, where
the contractor and the government had to rely on general specifications because
aspects of the more specific plan were not. working, the focus of our inquiry is
whether the government had genuine oversight of the project despite the

contractor’s apparent discretion. If the only specifications curtailing Musson’s
discretion in this case were the written specifications highlighted by Showers;
Showers would have a much stronger argument. However, in addition to the
written plans and specifications, the DOT was involved with the project on an
ongoing basis with regular opportunities to give input and be involved in the
decision-making process. And Schanhofer testified that if contract compliance
had been at issue, he would have had to intervene. In additiou to that testimony,
the DOT’s standard specifications explicitly state that the project engineer-—in this
case, Schanhofer—had the aﬁthority “to reject defective material and to suspend

all work betng improperly performed.”

920  In other words, the DOT always had the power and responsibility to
mntervene if compliance with the contract was at issue. In this case, the standard
specifications that applied to Mussdn’sailegedly negligent methods, combined
with the DOT’s oversight of those methods, curtailed Musson’s discretion. See
id., 128-29. Tt is that combination that convinces us that Musson was Subject to

reasonably precise specifications that satisfy the first prong of Lyens.

Independent contractor immunity—conformity with the government’s reasonably

precise s

12
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921  Showers spent the bulk of his brief addressing whether Musson met
the DOT standard specifications we enumerated above. Much of Showers’
argumient on this issue involves general provisions—for example, to provide
“adequate” drainage at all times, take “necessary” precautions to prevent damage
and provide for “normal” d.raiﬁage, and use “reasonable” precautions to prevent
damage to property.” Showers contends that his expert’s affidavit establishes a
genuine issue of material fact as to whether these general provisions were met, but

~we disagree. Showers’ expert’s opinion amduﬁts to a criticism of how Musson
and 'lthe City handled the storm, along with some explanations of téch;niques that
might have worked better and allegations that Musson did not meet industry
standards with regard to the project. The problem with that hjhdsight analysis 15

that it presumes that the DOT’s standard specifications obligated Musson to

 More specifically, we are referring to the following specifications: (1) Conduct
operations and maintain the work so that adequate drainage is provided at all times; (2) Take the
necessary precautions to prevent damage to the project, prevent traffic accidents, and provide for
normal drainage; (3) Use every reasonable precaution to prevent damage to all proper‘cy inchuding
all underground structures including water or gas shut-off boxes, water meters, pipes, conduits,
etc., within or outside of the right-of-way; (4) Preserve, protect and maintain all existing tile
drains, sewers, and other subsurface drains, or parts thercof, that the engineer judges should
continue in service without change; and (5) If storing salvaged topsoil on the right-of-way during
constriiction operations, stockpile it to preclude inferference with or obstruction of surface
drainage.

Of those, only the fifth—regarding stockpiling salvaged topsoil to preclude interference
with surface drainage—-is arguably concrete enough to lend itself to outside expert testimony that
it was objectively not met. On that point, Showers’ expert referred to a photograph taken June
13, 2008, and stated that “if it was [Musson’s] intention to pump the water along Ohio Street for
purposes of drainage ... those piles will clearly stop the flow of water.” However, the relevance
of that opinion to determine whether the specification was met is premised on the assumption that
to be successful, Musson had to stockpile any topsoil to preclude interference with drainage from
the seventy-five-year rain that occwired on June 12. We stpIy do not believe that is the case, as
we explain in the body of the opinion.

13
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achieve the desired outcomes outlined in the DOT’s standard specifications during

a seventy-five-year rain event.

922 Our analysis of whether Musson met the DOT’s reasonably precise
specifications is framed by the purpose of that prong of the Lyons test—to “ensure
that the chaﬂeﬁged design 1s within the classl of official decisions that should be
insulated from judicial scrutiny and that the design feature being challenged was

“actually reflected upon by a govemmental' official.” Estate 0f Lyons, 207 Wis, 2d
at 456-58. In other words, instead of focusing on whether Musson could have
achieved bétter outcomes using different methods—which goes to its

_ negligence——wwe'mu_s't focus on whether it was following the reasonably precise

specifications of the DOT when the alleged negligence occurred. See Lod, 253‘

Wis. 2d 323, 917 (when analyzing an immunity defense, we assume negligence

and focus instead on whether the action upon which liabiity 1s premiéed 1s entitled
to immunity under the statute). And as with the first prong of the Lyons test, that
analysis includes not only the written plans “f()r the project, but the ongoing
supervision and adjustments to those plans during the project. If Mussoh ‘}vas
following tﬁe DOT’s plan at thé time of the alleged negiigenée, as. oppo'sgad to
disregarding the DOT’s instructions or acting without DOT oversight, then Lyons

makes it immune from any negligence that resulted from following the plan.

923 Thus, we again look to the DOT’s level of ongoing oversight and
involvement in dealing with an evolving situation. The bottom line is that the
DOT was regularly on site and kept a close eye on Musson’s activities. Both
Schanhofer and the DOT project manager, as well as Musson’s own project
manager, stated under oath that the contract specifications, including the
maintenanice of adequate drainage and other provisions cited by Showers, were

followed. Showers’ expert does not counter that testimony and therefore does not -

14
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create a genuine issue of material fact as to whether the reasonably precise |

specifications were followed.

724  Showers next argues that affidavits from people who were near his
- property on June 12 stating that they saw no pumps that day create a genuine issue
of material fact as to whether adequate drainage was maintained according to the
contract. We are not persuaded. No one has cited to the contingency plan that
v;fas n piacefor' Tane 12 1n the record, and we could not locate it. Because of that,
we do not know where pumps should have been on that day relative to Showers’
property. What we do know is that Schanhofer wrote in his daily log that he and
others were at the project site on June 12 énsuring that pumping was happening
ac'cording to the contingency plan. The fact that some witnesses who were not
aware of the details of the contingency plan did not notice pumps in a particular
location that day does nét demonstrate that pumps were not where they should
have been, or even that they may not have been there. The bottom line on this
issue is that the contingency plan was made and implemented in concert with the

DOT (and to some degree, the City), so Lyons applies.

925  Finally, Showers briefly alleges that there is a genuine issue of '
material fact as to whether block-by-block storm sewer disconnection was anl
agreed upon method of construction that became a reasonably precise_speciﬁcatioh
Musson had to follow. We see no préblem here. Although there is conflicting
testimény as to whether the parties agreed at the beginning of the project to a
block-by-block disconnection plan, it is undisputed that once Musson decided to
do otherwise, the DOT stood by Musson’s decision. It obviously did not believe
Musson to be acting out of conformity with the contract because, not only did it
not exercise its right to intercept such conduct, it told the City that the City had no

power to act in this area.

15
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26 We now move to the remaining, more concrete standard
specifications that Showers alleges were not met. First, he complains that Musson
did not provide evidence that it had “notified the storm water uﬁility' that it
-disrupted the storm sewer and had no other means for drainége.” We note up front
that we have already concluded that Musson did provide alternative means for
drainage through .pumps. Howevér, we also point out that the specification
requiring notification of the wutility ,providéé Vthat “lilf the contractor damages or

interrupts service, the contractor shall notify the utility promptly.” It then goes on
| to state that the contractor should “[cJoordinate and cooperate with the utility in
the repair of the facility” and that “{tfhe departfnent will determine WilO‘ is
responsible fbr repair costs.” In cdntext, it is clear that Musson was required to
notify the utility if service was no longer being provided and Musson needed the
utﬂify’s assistance -fo reconnect it. It is not clear that Musson had to notify the
utility if .se,rvice was mereiy altered in a cbntrolled fashion, as it was here with the.

_ pumping plan.

927  Showers also contends that Musson failed to “[njotify, in Writing, all
public and private property owners whose property interferes with the work [and
to a]dvise-them of the nature of the interference, and arrange with them for th‘e.
ciisporsition of the property.” Showers argues that ‘Musson failed to meet this
speciﬁcétion when it did not notify Showers that the storm sewer servicing his
property had been disconnected. We do not read this specification to require that
action, however. There is no ‘contention that Showers’ property in any way
interfered with the projebt such that the contractor needed to arrange for the
disposition of his property in light of the interference. We do not see how this -

specification applies with regard to Showers™ property.
Discretionary act versus ministerial duty

16
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28 We next address Showers’ claim that even if the Lyens test is met,
Muisson is not entitled to immunity because it had a ministerial duty to maintain a
system of drainage, which is something it did not do. To support that argument,
Showers relies on Menick v. City of Menasha, 200 Wis. 2d 737, 745, 547 N.w.2d
778 (Ct. App. 1996), which held that “while the decision to install and prox}ide a
sewér system in a commuﬁity is a discretionary decision, there is no discretion as
to maintaining the system so as not to cause injury to residents.” Showers argues
that Menick’s holding establishes Musson’s ministerial duty to maintain the storm

sewer in working order during construction.

‘ﬂ2§  Menick is totéily inappﬁcable to this case. Menick explained how
there was a difference between designing and building a public works system
according to the -des-ign on the one hand, and maintaining the system once it was
built. 7d. Immunity is grénted to the municipality for the former, but not the
1gtter. Id. Since Musson was not invoived‘ in “maintaining” an existing systen,

but in building a new system, this is not a Menick case.

930 Lastly, we address Showers’ related argument that the June 8 rains
created a situation where there was a known and present danger that created a

ministerial duty to act. In Ledl, our supi'eme court explained:

To pierce immunity pursuant to this exception, we must be

able to conclude that the circumstances were sufficiently

dangerous so as to give rise to a muinisterial duty-——not-

merely a generalized ‘duty to act’ in some unspecified way,

but a duty to perform the particular act upon which liability

is premised ...
Lodl, 253 Wis. 2d 323, 945. That is exactly what Showers cannot do. Although
his argument that there was a known and present danger after the June 8 storm is

persuasive, there 7§ o eoiiice tiat the danger ¢reated a duty to act in a parficular

T
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way. Musson, the DOT, and the City had the discretion to decide how to address
the danger—which is Why this exception does not apply to remove Musson’s

immunity pursuant to Lyons.

931 Because we affirm summary judgment and need not address the

cross-appeal, costs may be allowed against Showers under WIS. STAT.
RULE 809.25(1)(a).

By the Court——Judgment affirmed.

18
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932 REILLY, J. _‘ (dissenting). This case is not about rain that fell in

June 2008. This case is about Lyens being expanded to provide blanket i'rm-nunity

to all government contractors. Lyons properly held that government contractors

are 'entitled 10 imuunity for “Certain tasks™ for which they were giifen “reasonably
precise specifications™, i.e., where the confractor Jacks discretion in the

‘pcrfbﬁnance of “certain tasks.” See Estate of Lyons, 207 Wis. 2d at 457. The

-- majority expands Lfans $0 as to grant immunity for the discretionary acts (the

* “means and methods” of performance) of government contractors.

933  Musson requested imfnunity. As noted by fhe majority, case law
dictates that when a party seeks inunx;njty we assume for purposes of summary
- judgment that the party seeking immunity was negligent. See Majority op., §22.
Musson bid and was awarded a $4.3 million contract to reconstruct Wisconsin and
Ohio Streets in Oshkosh. The contract provided that if Musson failed in pfoviding
temporary drainage during the performance of the contract that Musson would “be
respénsible for any damages to property or injury to persons occurring through
their own negligence.” Wé start with the premise that Mark Showers incusred

approximately $140,000 in damages due to the flooding of his property caused by

the negligence of Musson.

934  The majority acknowledged that the State, the City of Oshkosh, and
Musson all had an “unwritten understanding” that Musson would disconnect the
storm sewer 611 a block—by—biock basis. [d., ¥5. Musson later decided to rip out
the entire storm sewer all at once rather than the- agfeed upon block-by-block

metﬁod. The DOT tonceded that Musson had the right to change the method of

A.App.00021



No. 201 1AP1158(D)

. construction, as it fell within .the meansland methods clause of the contract. Id
We also know that the State did not dictate how the storm sewer was to be
removed, how many pumps Musson peeded to have on hand, or where those
pumps were to be located. Given that summary judgment was granted, we do not
know why Musson deviated from the unwrittcn agreement regarding removal.
* Perhaps Musson saved costs by removing the entlre storm sewer all at once.
Musson may have decided to risk removai of the entzre storm sewer against the
risk that it might rain. Whatever the reason, Musson retained the contractual
right-~the means and methods—to gamble on the method of removal of the storm
sewer. Musson remained, however, contractually obligated shQu}d its gamﬁié Faik:

Until now.

@35 I suspect the vationale for expanding immunity to the discretionary
acts of government contractors is to obtain th_e lowest possible bids from
contractors bidding for public works projects. The temporary bargain gained by
lower bids from private contractors is paid for by Mark Showers and other good
a_nd’vimmus citizens who will have to “take one for the team”™ and Vsolely pay for
the negligence of the government’s agent. Granting biankét immunity to
government agents for their discretionary acts will encourage private contractors
to base their bids upon minimal conditions, as the contractor will know that if a

rainy day comes, or if a mistake is made in the means and methods of performing
the contract, or if the contractor simply decides to cut comers on quality, someone

else will pay for the contractor s gambles and mistakes.

936  The policy question presented by this case is whether immunity for a
private contractor’s discretionary acts is wise. I believe it is poor public policy to
insulate (through immunity) government contractors from sloppy, negligent work.

Musson should not be entitled to immunity as Musson was not restricted in its

A.App.00022
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performance of the contract by a government imposed obligation to perform a
certain task according to reasonably precise spééiﬁcationsmthe situation Lyons is
meant to apply to. Quite the opposite, Musson is being granted immunity in this
case because Musson alone decided how a certain task was to be performed.
While the means and methods provision in the contract grants Musson the right to
. perform: in the manner it choses, it also requires Musson to be responsible for

damages caused by its negligent-performance.

ﬁ{37 As 1 believe -thé majority has erréd in its conclusion that
- discretionary acts of government contractors are entitled to immuﬁity undér
Lyons, and as 1 believe the public policy of granting immuﬁity'to goverﬁment
contractors for their discreﬁohary acts is counterproductive and will have severe
and adverse consequences, I respectfully dissent. I would feverse and remand to
the circuit court for a trial on whether Musson was negligent and, if so, whether it

was a cause of Showers’ damages.
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{(Wherewpon, ab 2:59 a.mfwith‘the Court, counsel and |

the parties present, the proceedings were s follows:}

£ % &

%KE‘CbﬁkKi' Snawéze Apprajisals;, itc, et al,
versue City of Oshkosh, et al., 08 €V 1438,

THE COURD: Appearances.

MR, POSAWSKI: Attorney Dan Posanski
aépaaring oy bah&lf Qf‘tnE.Elaiﬁtiff; Showers
Qppxqisgls;'iLq,'ﬁeai‘ﬁazketing, LI énd Mark W.-
Shawexé. Alsge in cauxﬁ-today:is tie principal of
Showerd Appraisals, LLC and_nea;.MarkaﬁinQr ELC, Mark
Showers, and alsc one oF e co-owners of Showess
Apﬁféisals and Real Marketing, Luke Bruehier, is also
pehind me in the countroom.

MR. DUDAS: Dave Dﬁéés on béhalf of Musson
Bfotha:r iﬁu. sed West Ben&;ﬁutual'inauranme'ébm@any}
Your'ﬁonér-

MR. CARLEON: Richord Carlson on behalf of

fhe City of Oshkosh and the League of Wisconsin

ﬁ&ﬂi@ipaliﬁi@s Insurance Gompany.
THE COURT: Wetre here and we have motions

Botl Srwugﬁt by thHe City and ¥ussop brothers. tiith

that, who wishes to go first? #hy don't we start with

Cyow, M. Caxrlson?
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63 |
Mrl.Duéas‘?ionoun;ed‘it‘diffeféntly. Bat ﬁh§£ is the
fundam@nta}‘buildingfbiﬁck of Bisconsin Jurisprudence
for over 100 ysans. on immnnity; That it's &
disaxetiobaryt&ecisién;

M. Eos&nskl’s argument that, well, the City was

negllgent hEcause they didn't a&squately addresE & known

dangexw CHebody knelw this storm event was going to be 13

years. These arguments are all ?aqging the dog
arguUments.

Hobody knew it was going to be a 15-year stomm
gvent and nobudy cgn acuouﬁpdat& 2 15-yenxr sborm et
anywhere in ahy nuaicipality. We ara‘puttiﬁg'in'new
Spuff i less then 10 yeaxs.

THE COURT: You're repeating yourself,
Sorxy. Anything else?

MR. S’é&fi’};ém: NG

P COOURE:  MWr. Dadas?

MR.' DUDBAS: .No, Youx Honox. Thank you.

PHE COURT: En the =nd T fhink that's ;,sf.{art:
it comes doen To is-thése'were‘dismxetionaﬁy acks oﬁ tﬁe‘
paxt of the Dity in terms of what thay had. This ia a

case in whlch I think, case law as to governmenLal
imeunity does appliy.

As to where they put ﬁhe'gumps, if they're golng to

put the pumps there, in the end the discretion-- those
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wre discrationary achs that they made, At one point the
Court was Qéhﬁeriﬁg cou1d this be mimigserial in natvre
ok, T dontt think It is. I think it's discretionary in
the whd, As such, Ehe Court will £ind that thers is
imanity as ﬁc'ﬁhérciky.

As to Mussoh, they're seting under the
sﬁ&cificaﬁiéﬁs of the mvrQ This‘waahsmmethﬁhg in wﬁi¢w
ﬁﬁer&'h&a-hean gome warning as to the fact thers wab a
dialnage probdlei. ”Buth‘agaih, cdn thers ba*any
éﬁt‘i,cip'éti;tm of the type of flood that Qccur?:es.d‘ here? T
have Lo agres,

I dentt think :it"s i .i-.]m‘_;i:- thexs would be that
type of onbicipation to wswn oF Lhat dangey but they did
giu@'the'§arninq a8 to potential broblems hecs, 1 otndnk

Lyons does apply.  The Court will fiad that imwmoniby

“applies % well to Mussep so both wotions fo¥ sulmaiy

Judgment will be grsnted.
Anything alse?
MR, DUDARY  Ho, Your Honer,
MR, CRRLSON: Mo, Your Honor,

'THE‘¢OBﬁ$: who 8 preparing cthe ordenr? ‘xpu
whnEb Lo prepgrd Lu7 |

MR. -j}U’D’Z&S:‘ 51)‘.\‘5@“. Thahk yous.

PRE. COURT:  Yep.
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(Whereupon, at 11139 a.m. this bearing was concluded.}’
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I, CATHERINE J. CRARVER, Court Reporter for Circuit Court

Branch Iil, Winnebago County, Wisccnsiﬁ,‘dﬁly appgintedi

therein, do Nexeby certify that the foregoing consisting of

. 66 pages, is a true and complete transcript as transcribed by f

me by Computer Kided transcription of the proceedings

cenducteﬁ in‘tﬁat Qduxt'cn'the 18th day of Warch, 2011,

before the Honorable Barbara H. Kayl‘dudge of said Court, and

T do forther certify that I was persopally presert in the

courtreom during all of the sald proceedings.

My Compission Explres:
Janvary 15, 2012

Officizl Court Reporter
and Wotary Public for the
State of Wiscensin,
Wirmebago County
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‘The bidder dw!zm fhpt B they ars averded e oonfract, they wilk execuie fhe confract agreement

andl-begi aud complele S i, wiltitn the time oemed berein, and they will fle # good and

pbficient prrety bond for the amoust of fhe contract for perfoiroance snd slso fr the fidl amomt of
the contrect for payment. :

Tiye, Bidder, I awerdod the contract, shelll pay ol claims a8 yoquired by Section 779,14, Stetizs of
Wiseorisiiz, snd shell be subjest o st dimehrie 611 Habilities for myuries prasumnr o Chapter 102 of
the Statutes of Wisconsi, od all acts apoehduiopy thereto. They shal finther b responsible for any
dariapes to properly or iy o persons potrmdog o “thelr o peghizence or thet of fhelr
coopioyoes of agens, intidont o the pecformtnte of work vefer &S conradt, pursuant o e
Shntard Spooiheatons or Road st Brides Consiraetion applirable 16 Gtk copigack - .

{5 connestion with fae perfomence of work nder this conteast, the contracior agrees 1o comply

with pll applicable steie sod feders) statates yeing o nop-Giscrinanetion in employmest. No
otherwise quahfied porson shall be exchdod from cmployment or otherwize be sobject io
discrimination I employment. i pxy manmer on the. basis of age, 1208, refigion, color, gender,
natiosl Drigin or znoestry; dissbility, arxestor sonviefion reoord (n keepiog with 5.111.32), sexial
arieniztion; nesital sfatus, pnembership o the mililary resecve, bonesty testing, genetic testing, and
owtside use of lawfinl prododts. Tils provisio shall daciods, but not be Bmited to the followunes
exmiployment, upgrating, demotion Or fansfts, ecofitment: or recrvitment advertising layoff or
epmination; tates 6F pay of oiber fomns of compensalion, and séfeotion for treining, inchnding
apprentioeship, The contracior forfhér agrees - cusiiE equsl, opportursty employroent o =il
applittols and eraplojets and to talce affionative action to sinin & representsilye work{onte.

The confactor egrees 10 post notices and posters  selling forth the provistois of the,
fondisorizpination clanse, ins conspictious and easily accessible place, availsble for employess and
apphesnts for ermpioyinent-

o sinte public official (sestion 19.42, Stats.) or an. organization in which & state poblic official
hoMdS ak Jeast & 10% interost 38 & pasty to fhis agreement, this conteact is voideble by the state ikless
< “apptopriate disclosure + yade o e State of Wisconsin Etbivs Bowrd.

2 0f2
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STSP'S Revised Sepiesber 4, 2007
SPECIAL PROVISIONS

-k Gereral

Perform the wirk voder this consrastion contast. for Project 61 1{}—1:»73 Wiscopsin,
. Gtent, City of Osbkosh, Witzel Avesme - Fox River Bodge, STH 44, and Prtfert
6110-16-7%, Ol Strest, City of Oshkosh, Som}z Park Avenns — Witzel Averue; STH LES
boty pmjaot*; e Wmﬁbngo Cotiaty, Wisoousin as the plans show sed siecite fhi work as:
specified in {6 State of Wissonsin, Depavtment -of Trangportifion, Stamderd
Specifications for Highwey aod Shnchye Construstion, 2008 Bdifivh, as published by the
d&pamumf, and these specis] provisions.

el ora ;awrﬁon uf the p‘ians wnd speeisl pravzsmns are developed in.the S rnewde
systerp and the schedwe of pricts is. deve}apaﬁ in the 'US standerd roeasure system, the

depsrtment will pay for the m:rk a8 bid b the US standard systerq.
{090407). 100:005

2. Seope afWo‘rE{. .

‘Fhe work under 5 vondaet shiall copsist.of rcxmm'ng corierete pavement, stonm sewer,
COTBACH exca?afxmz, sanhary sower, water: main, drrigation sysiem, base sugregate,
conureds pavement, concrele b and goiter, sidewalls, strest hghtmo* traffic donels,

iendseaging, GobeEste pavers, C70-0075, and 2l incidentz Hems necessary fo coniplets he
worls a8 shown on the plaris-and mdudeé ba the pmpusg! and éontract.
(082003) 104-005

- .3; Definitions.

Add the following to the list of definitions in seotion 101.3 of the standard specifications:
The City of Oshkosh Spenifications sonsist of the folloeting stetions::

- Water Main Sperifications (Sa:ﬁtmns DW 1 tuotigh DW 16; dated May g, 2001}

- Samiary Bewwer Spettfications (Sectons DSA ﬁimubh DSA 1k dated September 13,
76053,

- Tedhriieol Specifications (Seotions T1 thiough T11; dated September 13, 2005)
- Stor Sewer Specifications (Beclions BS 1 throngh IS 3% o dute)
- Sewer gnd Water Latorals Specifications (Secfiops L8 T fhrongh LS 11310 duze)

Tt 3ty of Osbieask Specifieations are aviiiable from: |

6316.15.73, 6110-16.7 4 off Y55

A.App.00040
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RECTION 104 SCOPE GFWORK
104 Mfent of the Contract -
a1 The Intent of the poriratt Is to provide for e tonstruetion, execution, snd completion of the work.

Pertorm e Work a% speciied it the coniratt.
1042 Revisichs tothe Confract
104,21 Senaral .

. Tha depariment reserves the fight 1o revise the sonlrant 2t sy tire, These revisions do not invalidatethe
coriract or relesse five simety. Flie conlracior pgrées 1o complete e contract &5 revisell, Do procesd.
wie the rovised Wark withodt e engineer’s prior written approval, Lipon recelving written approvel, |
procesd immediately with the revised work. ' o

1y The confracior shall notify the enginger i the conbatior befieves & revision o te confract is necessary,

| Whemevsy Bie words nollce, botllicetion, of notify are used Ty 304, 8 wilth referencis t the curdveciun, e,
contractor shak provide notice as specied i 1043, The engineer Wil delorming i & potential contract
riylsion is niecessery and wiltinfolm e conttatiof of lts determinetion In wAting. The comreetor tmust
procied with the ehginesr’s diredtion, :

¢

1 thes ergineer detarmines that 2 revisien is nevessary, the enginssr will reiss the confract fme 86
specified i 108,10 snd wil revise the confract prite s speciied in 1684, The contratkar Is entitled fene
relmbursement for loss of snticipaled profit :

@ I the ergiheer delides that a potential conlract reviston ldenbiied by the contratior s not necessary, and
the tonlraeter does nol agree With the engiiest’s decksion, the conlrachy may ptrstie a dalrs tmder
105,14, .

422 Jesuing Confrack Change Urders T T
- de4.22: Change Orders for Exira Work
-y Tiie Separinsnt will issie 2 contract change prder 1 sceamplish extra work as defined tn 1013,

104222 Changs Orders for Differing Site Condifions '

wBuwing the progress of the work, i ona or mure of the followlny difering conditions are dncountersd atihe
sty the perty Siscovedng tha condlion sholt prorptly totify the other pirly of the speciitc songdition
vefoie fuiher disustbing the siie and befors firther-performing the sffected work. ‘
1. A subsurfice orlatent physical conditien, diféring matesialy from those indicated  thie contract.
2. An unfpows physicat conthlon of an tanwsua rakive, difering materaly from thiose ordinaily ercounteret
mird genersily ) twogriedd s hibirem ) 01 work speciied s Bed vosdiaet .
‘w I the coslractor discovers the differing condidon, the contractor shall provide oral holification es spscified
"1 394.3.2, of the specific differing condition before further disturbing the sile apd before further
periorming the affected work. ' .

 The engineer wil isvestigate the conditions, If ihe englpesr determines that the condiions mratesially differ
and cause an intrease or decreese in the cost, fime, or both; reguired o perfon e Work under the
sontyack, fhe enginedr will njust the contfact price, fme, br both, and modify fhe Conliscin willng
atcoringly. The enginter vl respond to the coracior s o whether or not e adjusitnent i warmred.
Thia anglarsr witl Inllews the conteactar noffication procediias speciited i 083

w Thie sepannent will not allow & contract adjustment unles the coniresior has provided tre reguiretd
notice as specified in 104,3. ‘ '
404:2.2.3 Change Orders for Engi;ieeﬁ()tde&‘e& Buspehsions

i I ihe engineer suspends of delays the performante of alf or zivy porilol of the work inwitlng for an
unreasengble peried of lime {not originelly anlclpated, cusigmaty, or inherent to the construction _
industey) and the contractor belleves et adoiionat payment, conlraet Ume, of both, is dus because of the
suspiension or dekay, the contrartor shall submit a witieh Tequest for sdustent within 7 calendar days of -
recelpt of e engineets drective to reSumt work. Ensitre that the céntent of the yéduest confons fo

- 164.3.5.

w The engineer wilt evaluate the contratto!’s request. i The entineer sgrees thal the post, jimgx, orboth,
tequired for the performance of the cotfract bes Inaeased due to the suspeasioh of delay sad the

 Effecive with v Oecesmber 2307 Lettiy 8 20UB FhentEy SPRCAICHORS

A.App.00042



stispatision or Selay was caused by condifons bevond the conirol of antl not the fault of the contrattor, Rs
suppliers, or swbotrirasiors ot sy approved Ser, end ool canssd by wagiher, the engineer will maks an
seijiskinen) e inodily the coniratt n weiting eecovdingly. The enginesr will respohd to the contrastty as
b whesther o riol 20 adiusinent s wamaniat es speciied In 106.3.6. '

‘_ (8 The arginesr wil not consifer a convrect adjusiment unless the contracior subrmils the request for
adinstment wilin e e speciied sbove

19 The englt;aér Wil not consider o contract stfjustment under this clause lo the extent that the performance
would have beeh suspended by any Sther cause, oF for whith an adjisiment & provided or excluded
Mt sy Other term o conditn of this contracd.

1042.2.4 Change Ovders for Significant Chapes i the Gharoter of the Work

a1 The deparnent wil adusk Be conract i alterations or changes I quantiies sigrilficently chishds the
‘eharastrof the wovk cnder contract as folloses: ’ :
§."The Efaracter of the wark as shered.diifers. ratetaly in Xind o natire Jrom that lweived of arluded inthe
otiglna) proposed congdtion,, . ‘
2 “?m-&ep&mﬁt T poRCiDF demonstoies thed qeentily changes raatenatly sffert he chavseter of the wok
and mest one bf the following: o .o . :

2.1 The tusnthy of & major b lesm, as defined In 1018, 18 tncrensed in sxcess of 125 percent ar

- therreased helow 76 persent of the osighal conlradt qusntity. Any elloviance for aty Inctease in geagtity
sbpliesonty to et porion in oxcess of 125 prroent of the orifine! contract bid ke quaritly, or in cass
of 5 deorease beipds 75 parcta, to theects smpispt of work betfonned, ‘

2,2 Ve iquaytiey of & Felpr B e [ incunsad] fo tietonte & major B ftem. An edjusteent i the coteact
singl privefor tiat bid ete spplies enly iithe guenity of et bid fem having e contesed vahie,
detetrvined fFom the Conract upd pice, i excess of 625 peroend of T totat amount.of tieoiginel -
sortrat - . ’ '

B3 Thé quaniy. of w tuberor Rl e it 1s st of s sspprover! sulworesc] gad el exceos 10 percer of
the orighnel vahse of that subtomred is decreased more e 50 pement fromy the driginad copleact.
quatehy fof et biEt Nt ERher peidy te the conlract mgy submli e reuest for 8 ceviision 5o the covdraet
it piies oy et bid flem. The department’s Yotal payaieel for the fine) seditced soantity will not exched
15 proent vf the orighisl coprset quantily & the tontreed price, '

2.4 The guantly of a miavr id em i & pad of an spproved subremract and st erteeds 16 pertent of

. the ooginal value of el subraritsbel Is Inreased moke than 5D pereent from the original contract
iy for thet bid fteny et whickras Intreesed does apt qualify for 2djustment asta mnjor bid e,
irither PRIty 10 he Toftmel mey Subing & reghest 1o the ober for & revision of the contract unh piice for
that fuenty of iiie bid lerm thal B2 in excess of 125 pevcent of the odgifiel contrast quaniily. '
(= Befora perfamaing significantly changed work, reach agreement with the depsitinent corerning she basls
for-the adiusient. as speciied in 108.4.4. f he depariment does hot ackamiledge that the work has
significhnty chisniged, follow the hotficetion provedires as speified in 104.3. :

w1 If thiz diterations or changes in quanﬁigés div fiot sipnifisanily changs the charanter of the work under the
coniract, e depaitment Wil pay for the aligred work ol the coniract price,

04228 Change Uiters for Eliminated Bid fems

ot The depdrihent ha the fight ta parfially efiminiate or comgielely climinate a bid iiem the engineer fints 1o
_ be urinecussaly for the projest. ¥ the englrecer parially elinikimies ur vopietaly sffminates a 0id lem, the
engineer Wil isste a cordract changtotder fora fafr antf egtiitable amount as specified in 108.5.

104.2.25 Change Orders for Revislons fo Contract Time :

i T!’fﬂ depariraent wil issue & conbract change order ia revise the contract Sme a3 speciiied In 108.10-
104.3 Contrackr Nolificstion
10431 Gehersl

wi-Stibsection 104.2 speciies the siepby-step cormmunicaiion precess to be followed 1o expedie the
tesolution of polential conract fevisions Wenled by the conractor. Botly chpiyattor actiens snd
departmient responses are oullined. The conragtor's pon-compliance with tie reguirements of 104.3 reay
conshitte a Warer of entitiement to a pay sdusiment under 105.4 or & e extension urrder 108,10,

103,23 Conlractor Infial Oral Nolification

ERtuctfre with e Decomber 2007 Latting 2 P A
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ta If vequirest by 104.2. o If the contrantor believes that e dégarmienl's acion, the deparimen's ook of

aciior, oF some other shutiol results ih or necesthmes o confract revision, e coniratior st plompih
provide gmi nigifieation to the ehgineer, Upon notfisstion; the enginetr wit sibmpt fo reselve the
Deraifitd issue. -

154,33 - Contratior 2-Day Weilen Notics | )
- she enginger has not resolvied the idemifies issue wiltin 2 busingss days altes recelpt of orsl
notification, provide & cortracior 2-8ay witten nefic to the epgineer Al 2 searinmrn, provide the foliowing
't A yritient deseripfion of the noturs of ths. it
2. Thve tive and date of dtscovering Ui probifend of st
1, ¥ approptiste, the location of the issve.
ta The coniracior i¢ entowagsd o provide the eddiions! iforvisdon speclied n:104,3.5 a5 saly as
possiiie o assist the enginser iy the Hmely resolution of an identilist isspe. The englneer Wit not tegiire,
in- subsequend submissions, duplication of Informalion siready prvided. '
104,34 Enginesr One-Day Writtel Acknowledgment
ar Within one business dey sfter the confractor provides inial vitten notise, the enginesr Will provide an
engineer one-doy Wilten acknowledgment to the conbracion, The engineer will continhia o vesolve the
issle.
164.3.5 Cohtratlior 5-Day Wriiten Statemsnt
¢ I the englnesr fias not resoived the fssue within 5 bissinass days irom the dale of the et written rotice,
duigiment the original writien notice wilh at additiorial confracior Seclay villen stwtemerd 1o resoive e
Tssue., I the witten statermeot
1. State why fe issue is & change to the origina! cortit.
2. Refer tn the contree! tn show whet ias chanyed o the origingd conivact. :
3 Provide ol perceived adjustmbnts to conlract phices, deliveyy sohedules, pissing, and rontract ime;

4, Providesr estimate of the tme wilkin wiich the depariment mustrespond (o fe nolive o minfinlzs casl.
delay, v digruphion. . .

o The depanment urderstands thal the contracior’s eslimates of the e fequived arid addilioral costs may”
be based on heompleie Information. The depaiment Wili altermpt to omprehend ant resolve the
potendal chiange s quickly as possible. The contrzetorcan help the department i thls process by
proviging e requested Information as quickly a% possibiel.

104.3.8 Engineer §-Bay Wrilten Response .

4y ViiTthin & business days afier recefving the contranior Salay wiitten Statement, the engineer wif consider
the seterent Bnd provide an engifieet 5-day respanse i anitng 13- the corlractor wilN one oy inore of fe
followling terpbnses: ’ ‘ '

1, The enginesr Wil conflin that 2 vomract chenge orderTs necessary #s speciiied In 1042, The enginesr Wil
give dirpelion cofeemlng the polentizl chiange: ‘

. 2 Theepgineer wil denythat (e contract fas o be revlied, The ergineer Wil provide a stalerent 25 1o vty the
fewae s Att soetange i tha contract, A2 falnioam, thi anglieer will respined 10 e cnntracinr's Teeunge and
refer 1o the conved 1o shoiw why the Isnies are hol s change frorm the oigined contract. )

3. Theengtnesr wilk reniest addiona inforrmation to allow the engineer o declde whether Rerm one or 2 of

3043601 epplies. The engineer will State the Information needed arid dale it is to'be revsived for futher -
revisw.

w Crice ihe contractor befieves that the enginiger fias b further basks to request sddiopal Inforretion as
aeseribed i item 3 of 104.3.661) of disagrees with the engheer's dectelon  item 2 08 104,3,6(1), the
conirattor in2y pursue @ cldin as specified In 10813,

1044 (Vacent)

1045 (Facanty
194,58 Roadway lalidenance abd Traffle Gontrol
04.8.1 Benersl
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_ BECTION {05 CONTROL OF THE WORK
1554 Engiheer’s Authority
s The chiinbur dacides o quesBons mosriing:
R nlerpreion of fhe conieaRL
2. T gptanily, gqualiy, and acteplabllyy of enaenals figished avd vtk perdomed.
F Rate of progress of the work, S -
4 Paymen, oot admlrisvaioh, and the aeceptble nlilimeni of the copisst,
E Dispites. - . ‘
5. Wit gt e thie vopireny

" The engineet mey suspent the werk T-iling for aty reasen jat’any.sime, Guing the conyBet. Except a5

soecified In 104.2,2.3 jor engineer-orderpd suspanstans, e depariment wil sllow no sddiional paymedt

or fhme extension dus lo & stispension of work.. ,
1 FhRe efginesr Wil éatermim-esﬁma&iad quantiies for progress payments a5 specified in T08.8.
1052 Supplemental Plans and Drawings

v Submik ic}_ihs enginser supplenients 1o the approved conisact p!ans s‘hop':draw'mgs, sni the

compiizitne pecessasy o confrol the work, Do nigt change 78 approved conlraet plans Wikibut the
engireers wWitten stihortzadon. ' . ‘

@t IF suleient detall 5ol provided on i strvicture plans produced by e deparbmeth, subliit fo the,

engineer plans, shop-drawings, end he ;:Dmputal}nns rerpined to Successiully prosecite Hle work.
o 1F reguired B the conlract, submil plans for \etfiporary struciuress, exibs. coferiams, fatsework, shoring,

ane form wark: Erste et tese plons and ardompattying drawigs and sompriationky sre signed dnd

2

sealbd by a registered professiopat enghoear,

g Inclide & tarsmittel etter Wil exch submitel Inatie trider T05.2, Indicate 6n shop drawlngs 2l

deviations fom the contract drawingy and flemize hese deviations T the wapswiitel leller. The
departreiht Wil s ord day rovisw ihese subminals, The departrent's review toes not refleve the
cuntatior of the responsibiity for obteiring salisiationy. restits, for 1he-accursty of dimensions and
detals, oF for conformity of these Srewingswith the tontratt Tz coritrastor may begli welk ore
associsted fems Without the deparment's revisw. S

@jin&uﬂa e cost of Rmishing aff shop Hrawings fnthe unit pﬁca!’cr onk gr mofesssotisted bid item.

5054 Conformity with fhe Contract
10543 General _ S
oy Prerforsm sl wotk the cohirsel speciiss. Produce quatity ok it fimits of precision feasongbly

expizcled of good consifucion. Produce work ganforsing o he nes, grades, CIOSESRCHONS, o

dfmensions, and materist reguitements the conlract Specilies or the'englreer gslablishes, Monitor
cpistrietipn.opeyations to identfy potentfal upaccepiable work ag defined in 1013, Prompily remove and

replace, or atherulse comect, wnpcceptable work alon expense o, g geparthert,

@ ‘The eontrector may reguest a plan dirmension change between uS sppterd anil 5t nigh v dimersions for

& poition of tie Werk, The enginesr will only copsiier this dimension change if the mbdified worl s
psentialy equivalent to e specified works The depanment witt pey for this rodified work as specified in
e 4 of 108,1.3.162). Do not proceed with the wodfied work withoul the engiresr’s wiitien perrission.

1 This conlract may Specify Spechic valies witly alivwaile Wi piues, ranges, AMLES, Of HERHEmS.

Conirot opeyalions to protice work hat falls within the specified tolerance orrangs, falis sbove
specified sdnimim, oF Falls below 2 specified imaximuim, IF the coniract dois mot specly & Wlecances,
range; miatman, of maximum valise, control operations o ‘pioduce work conforming 10 the conbradt wibin
appepted mannfacdiing oF consineton fndusiny stendards. :

@ The copyiact may specy slendard menufactured ftems such as [ences, wire, plaies, refied shapes, pipe
condyit, s If these items are idertified by gauge, upit weight, settion, dimensions, ele., these

iderifications are nominal welghts or dirnensions.
a5 Honconfurming Work,

ifecive wih the: Dectrablr 2097 Lating 3
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105324 Sngineer-Accepted Nonsonforming Work
on IF e i dors not corfolm to the cantrmel, the enginser vl determine the dicumstances under which
that boviconiorng work may be accepied ant alovwed to rerain I place, The englnear will dockment
$he DS ol accepianceantl may TrecHe B conradt change artier k2 avust the conrage unlt priges for the
nonconforring work. I the coptract dods not specify & piice adjustment, the enginesr may adjust the
iR, . )
b522.2 Vieoceptable Work . _
oy The eigiieer wil issue 8 vaiten order fo remove ahd x‘éj;\esém‘aﬂiggwlaé corect noneonforing wark
that the engineer desns unaccepiable, as defined ki 31,31 the contractor dpes not comply ofith B
ginesr's wilien orier, the evginesy may effsel a remedy end dednct the cost Trom payiments doe the
cantractor, : o
105323 Umauthorized Work
“m Unsuihotized work is work performed a5 foliows:
1. Wit the lines and grades being given.
- . Beyord ihe lnes snd gigdes the conyac shows or Ui engleer provides.
. Witk the enginees’s prior approval. :
4. Adter i inspector e tesparasily sutpended the ok it Wr;img a5 spetiied i 1058
5. i vickstion of a wittts dlvaction the eapiteer Jssups. )

b5 ‘The depestment iy elesd to rol measire o pay for atithoiized work. The engineer may Bsue 2
writien diresive fo remove onavthorlized work et no expense to e deparvent. | the tontrector dees not
comply wilk the engineey's wilten ditselive, the enginesr may refove unauthorized work and deduel the.

sost fromkpayments dus the contracin
1854 Coordination of the Confract Do:_:umantsr
1iy Al docuinents inchuded under the definiion of confract In 1013 are exseniial parts of the soitraet A

requitemer, peetiring i one is binding ss though escuining 2l THese dottments provide for and
.. desortbe the complele conbacl. These documeits sre availably 1o the copwseionat oo cost.
o Ding the progress of e work, the soriactor may vequest thal the engineer interpret of provide:
irifermation refotive to the copatL. .

Feevioe 705.4(3) 0 polete refrarces fo supplements) sposcatiops. Beglming Wil s 2008 eajton the Standari
Epeciiications W e pebiished agguaily. . L L o

o If ihere s a discrepanty between documents, the ,gwe&ﬁng.orﬁef is as fllows:
' 1. iddenda, ' e o

£. Bpweisl Profigions.

3. Plans,

4. Agidilional Special Provisions

B, Stariderd Specications,

wifthersisa tiﬁéc:gpanag on & drowing, the d.raﬁfbg;dimanﬁ:bm, piess obvigusly incomrect, govern over
spaled dimensiohs. I thire is 3 dissrepansy In the bfang, te typical sections or defalls govern over te

stangard detal] drawings. '
w5 Neithise the contractay o the: depariment miy tolie pdvoitage of dn --épﬁd’rcrs;,m ot orematen In the
cotact, Inforrm the engineer immedistely a5 speciied In 04,3 vpon discovering an eror or pmission.
_ The engineer Wik offer an interpretetion ang make the necessary comections.

1055 Coordinmtion with the Doniractor
09561 Contractor Obligations

. 1 Give thiswaoik the sonsianl allention necessery o promete the progress of the work. Prorapdy supply the
matertals. fools, plant, eqhiprent, isbor, and incidental Rems required 1o perenn the work, ‘

" Copperate whth the engineer and Wiy third parties: erigeged Upon OF near e Work. if the deparsamnt
grants a thivd party a permit to do wilfy work, the engineer ey issue & change order direstipg the

Efurive. oiih e Derember 2007 Letfing k-
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contracior Uy make of repait somquired roadway epenings. the dé’panmarﬁ wili pay the tovirptior a5
specifed in 104.2 for exla ok,

ta Maintaly pne copy each of the piany and speciizetons at the site of work at &l Urnes. The enginesr Wik

Supply the contratis Wk copies of the eontraci. If the Qepuarimend hias electrosically compuled estmaied
grading guasitties, the deparimen el frpish thiat Irdormatien 1o e COMERLECE UPDT FEgUest.

ta Stiperdlss and dirert the work compey My and stficienily. Devore the afention and Bpply e experiise

" mecessary to perfosi he wark 85 eontract speciies, Monlor Se worl I progress ko ensure Fal the

work confores 1o the votfract, The confractor s solely-responsible for e means, methods, fechilgues;
- S SR T s RO

e I8

Stopelnes, i STEEe OF CORSIFHCHTL | NE GO,
1 ihe Sesion g speciitation of ShELi mets, metus,

mnsuumw Aeerried in ant expressly requres by {he conract..

w Epnploy compitbn suparipiendsnt o desipnate » representative capable of reading and arideistanding

fhe cobiract and experienced inthe ype of work being periomied. The superintendent of gesgnsiet

representative shall be the suthosized agent of e cohtrastor and Shat have full atthoriy 1o exgtule e
“englneer’s dirstlions of ‘istnrclions without defay, Ensure it the superintendent of designated

feprpsentative Is on the project o acceesible to e ergipeer during alt howrs of each wairk day. Notily the
snginger prompily when teplacing the superintendent oF dusignated representalive. '
19552 Covpeiation Hetween Confractors _
w The department may, &t eny tiwve, comfeatt for of perform pther work On oF riear WE R Bovered by e
conttrad, .C:}'f_:bmw,wilh gher contraclors engaged upon of neal e work.
4 The contraclor shaf, or e epgineer may, drett 2 coRlratior t: |
1. Sphedule end conduck the work 1o svoid Iererense with the operstions of oy confations ergaged Upor oF
e thie work. : o
2. Peafory e work i fe proper scglemes in relution fo (hat of ether work i the ares.
3, Jobp thre work to that of others in » mesner consistent With accepied menufaching o constiucton imfustry
- gachicks. ' :
4. Condud operations and meinain lhe work so thhet adeguate dralnage is provided &l all fmes.

o The tontractor Is responsibie for tammnge dene by the coniracior or the porfracion’s agents o work
perormed Dy oier conlraciors. The engineer Wil resolve disputes between 2.0 mere COMTACIoNs,
engaged upon of neaf the work, regarding the Hghts of esch unier Ihedr respeitive copiracts.

8.8 Comstruction Stekiby
in5.5.1 General
o The deparimentis responsible for errors O discrepancles fousd in previous deparirent stirveys, plas,

speciicalions, wpecisl provisions, of wark constunied urder other depaitment ronEacts. The depatimeant

will piy for Rusther stdios and raiesign raquired due 10 tese efFors or dizcrspencies.

o The deperimient will Rupfsh sfjd Set orighnal horizoptat and. vérlica control puints. Prosecube e work
- iislg these points for, Feld control Maintain sl required stakes and maks. The deparirment Wi degutl,
fron pryorend due Ing contracior, $100 per hous for the cost of e work requirett toreplacs englhees’s
stekes or saarks destroyed of diciurbed. The deparimert will adroinister this deductinn pnder the
Replacing Catistruction Stales administrative e, :

@ The engineer and conirattor shall agree on te meaniny of al stakes, measurements, ahd marks belore
the conractor begine work.

10E.6.2 Department Porformesd Etaidng

e The déparmiert wil perforn the steking required 1o fay out and consiruct the worl execepl jor te staking
reiuired unider seclion 650 for the Incividuat consktcton SaRing bid tems the contract Includes: ‘

. The depariment is responsible for the seeoracy of $ries, stopes, amd grates & provides under 105.68.2.
g Dtaring consuction, the Conractor may subrrit requests for staking 1o the engiftess. The deparieitis.

respnnitde lor staling defays voly if the engineef teceives that request a1 [east 72 hovrs before retated.
yeork begins. )

105,63 Conltpetor Porformed Staking

Forpssmtisa ity Thi Pnepeeh by PONF Bitlno 34
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1 Iy addition o depatiment provided staking, furrdsh ari} set the ioflowing: ‘
"1, Addiional staking or mekings that ikt be eaded 1o suppont i conlracti’s specif meliod of opetafions.

7. Ssking reipies wnder sertion 550 1o lay ot and constud the work for the individua) consbuution stoling He
fneras e conlrest s, ‘ A

o Tha contrachor bs responsible for the accurany pi e, Sopes, and grades he conraticr provides.
Consrict the work cenforming to the Tines, opases, cioss Seclions, and dimensions the pontiecy spetifes
or thie engifiker establishiss. C

1 Notify the énginesr immefistely-when fniing encis oF tiscrepancies b previous suveys, plans,
spebiiications, speciel provisions, of work constiutted tndsr sthes corfracts. Stispend relsted operations
uridlh the enginees gives appioval 1 procest. o

16 The engineer mdy chéck the conira} of work, as established by the cordractorn, at gny Bme. The enginesr,
- wilf provide Bhe f2suls of tese cherks o the coifravius, bul Ly doing so in no wey fulives the contrastor
ofthe responsibility or the acotrsry of ek layoul wodlk,

i Comatt o replote deficient layout and voRstrucion work restiting from:
1. Inzcouisties i i tontratiors staking operalons. :
2. Notreporting insecuractes found i work done by e depastment of by oihers:

s ¥, s to the Inaecuradies jo 105,6.3(5), the Gepatmentis rempived 10 yisake fisther studles, redesign, of

both, the departrient Wil teduct i expenses lncured from the payment due e conTBo:
4057 Auttionty ard Dutles of Project BEngleeer

1 As Hhe erginess’s direct repreyentalive, Bie prgject engineer s Enmediate tharge of Uie enginesring

- gelails of sach consiricton project. The project sngineer 15 responsible for Telt atimiristiation of the
project. The enginser awtherizes the profeet englneer ke reject defertve material and to suspend sl work
being. impropafly pi Ryned, The enginess moy delermte addiionsd suhorily, greried teryder 1051, \o the
project evgiheer. ' :

1055 Autherity and Dutles of lnspestors

w hs 1?5 snpinear's authorized represmtaﬁvas, Inspectors may inspect ail work Sons and 8 imaterisls
furnished. - . ; :

g The departenent sutionizes En&;iactt;rs bt
1. Call i conttasior’s attersion e work of ratesials that do et conforn o e cordract,
2. Reject matefisls Wil the angiteer 1s roUfed and Jeides alf uetohs d hashe

3. Ternpusedly Stspend Work, In wriing, sl the stgineer is notiied 2nc decides alf questions ol lssue.

19 The departroent does not authorize inspectors o do the foflowing untess the enginesr specifically

delegaies:
%, Revole, sltet, or walve any requkemens of the conlract,
2. ApprDvE OF SORptany ponion of the sompleted pioject.
1. Rt as foreperson of perforn biher duties for the cortracior.
- The engineer sy delegate addiional authority (o the inspector.
108,9 Inspecting Work _

o The engineer way Inspect, st any e, st iaterials and &l perts of the work. This nspection may nclude
thie preparston, fabricoton. or waRbfactiyd of sateriels o comprnants o or oif te profect site, Allpi
she engiieer ssfe aoeess 1o ail parts of the work. Furmish the inforriation and assistence needed to meke
a:commplete inspection, ‘ :

v I e EnGinieeT TEQUESTS, LRTOVET of femove poftiens of firished work for Inspection], After inspecion,
reslore. et work o the conlrast regquirementi. If the depariment {indethe work accesihbls, the
department will pay foruncovering, remoying, aht estedng tyal work 35 extfa work:df the gepartment,
finds.thi work unacceptable, the eonlracior shall pay fof uhcovering, removing, and restoring that work.

w Faure to reject defecte werl or meterisls dors not prevent thedepanment from reletting defective work
ot iy drcoverad. )

Etfective vt i Decermlyer 2007 betdng 4 o 2008 Sidndaid Soerkitalions
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SECTION 107 LEGAL RELATIONS ARD RESPUNSIBILITY TO THE PUBLIC
674 Laws to be Observed '

o Ab alt s, shasrue snd comply With a}}ééb'pnmﬁi& ferberal and stete laws and sgministraiive ruies,
- potss, losal laws, crdinances, and regationg fiat alfect the conduct of e work, abhd appliceble ordess
& teprees of bodies of ribunals having Juwsticlion o easthoiity over the work. The: depaytment will
sontider ho plea of misunderstanding of ignornos therest, The comirector shall indemnify amt save

Fanniess the state ant all of s ofickys, apents, s gimployees ageingt any claim of ebitity arising from
o bebizd on the vicksiion of dry applionbie fuw, ordipance, fegulaion, order, or decree, wWhether by the -

Eonirpador of the eontracors employees, stbepntraiors, o agents.

1 Comply with ol appizeble Soderal, stale, b lotal health offivlal nles snd reintions poverning safely,
heaikh, aivd sanfiation. Provide =il nevessan watenuards, salely devises, and profestive equiproent. Take
© i othor aotions thed wre fessenably pecswsay o probest the 1 nrat heslth of employees on the brofect.
_ and tie sefdy of the publis. : :

‘ 107.2 i Road Holifiestion
( Holly the enginestin Yoriting at Jeast 3 business dayes before heuling project matetiels over & publie rad

i SeEt N0t A par of the state WUk highway systeip. The depaiiient wilt slfbsequently survey the
exdting condiion of that haul rotite to esiablish & bassling Tor ssbessing demsge that the'contiactos
halsling operations might cause: '
107,3 Permits und Licensing

oo Procure alt pepvnits snd Toenses, pay sl cherges arl feey, dnd give all noticas necessarny lo periorm the
' _ Ywork. The sontriotor shall somply with gl permit reqiirements whether the perall is eened to the,
: ennfraotor, e stele, or thes maintainbeg authoity. :

ST A Pabented Devices, Materlals; and Provesses

" o Inchde I the bid prices, Toyalies-and coste wiising from palente, Wradermarks, and copyrights, Belore
- vising & dedign; device, melenal, or procest covered by leflers, pelents, of copyiohis, provide for s use
£y suftabie Ingal agresinent with the patentes or ORREMS Provide proof of this sgreemment wWith the:
. enginger i hecessary. The contigoior and the confractor's sirety shelf provide Indemmnification frory all
clalms for nfingement of pateniS; Tradernarks, Or cOpyRgits as specified i 107,42
1678 Labor Coropliance

s Comply with ol ontraet labor comphapee provistons ant brke responsbiliyy for sUbcontracior and fower
gy subeontractar com) laries. Submit depsitinent-requasted dotumienistion whhin the ime the
depariment spesifies In 2 wiiten notiee. Resolve al} Jabor complishse issues within 90 days sller
receiving itie Separtments frst viitlen nofice. The depariment and thie sontractor can mutually agree to
esctend this 80-dsy regulreinent. Actively prsue fet Wilion of comiract 1ebor compllance Tssues ahd sttend

all contract isber complienoe mestings and hesrings.

1075 Bederal Participation.
o 1 e fedéral govermient participates in the cost of the sontract:
1" The wrofk s siibjéct o the ispection ot approval of the proper officiels of the Teders! bovermment.
% Tie work shalt contetm 1 the applicabls Tetisral statites, 1S, apud i!#gufaiiuns. ’
@ The: federsl govemment is not 2 varty to the contract and will not interfere with thi rights of either parly
writhey the eohbract, :
iz {V acanl}
£87.8 Publie Convenience and Safely

o Wialitsin e safety of the lavefing public and controd freffie using harfieades, warning signs, and flaggers
as specified in 104.8.5. ‘

& If thee contrac) provides that the roail or portons of the road eré closed to publls traffic dting construction,
e epgipeey may diectof avtherize the sonirecior lo open sections of he road to publie kaffic before the
work Ty cofnpletet as specified in 10488

o When Resling melertals of public roads or streats, equiy yeptoles subject o spilage with teilgates sad- -
edeauate sifeboards. Use covers and other protetfive tevices nerEEsary o provent spliage. The
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conftacior W responsible for removing srpiﬁagé from fhe exiiive area villin the fight-ofeay of the haul
rottte, irmneddiaiely remove spﬁage_mai interferes with of Qremies # razaid for rafiic.

¢ Notifi the sesponsible fire deparimant ne police deperiment of least 24 hours before glosifg = road,

" ghret, or Highwstt :

@ 1 geavating Bdjavent i a bafiiding or wall, givb the prupesly GWRGT sufficient witier nofice of e .
inpending excevation. ‘fhie coniracior and the conbraciod's sirety shall hoid the: stete and the miinlcipellly
irs shih fhi work Js done hamless from damage & The buliding orwall. ‘

& Chedk for and comply. with tocal trdingnoes poveining e houm 300 opiration of construclion equipment.

" Obleln e srginesr’s wilien spproval for wperations from 10200 P, 1 B0 AR '
1078 Contiatlor’s Uss of the Highway Right-of Way :

s Thas deprriment has ol stithorily o grant tie confracior perission to ooutpy mnd use the fight-ofway.
A acivity, Within the fahkobwey s subject 16 the engineet's approvel )

o 1 Y engineyr aliows, the confracior may store malerls and equipmer or place the plant on postions of
the nghi-obway ol renuired for pubfic ravel, Do not park vehicles or equiprient ptet I Fnmedisle ube, |

store pztesisls, of oreale obsiruclions that may Unduly Bisiact motsls teveling throtgh construetion
aresy. Minimize hazards o molniists, pedestaans wrid workets. ‘ -

107,46 Use of Explosives

"W O&sema the ubrost care wheh using explosives so s not to endanger e snd propesty. Use, stove, and

handle stplowives snit Mghly inflosmaila materisls conforming 1o applicable feders, state, i jooet
Hws and reguiations Induding The niles ol the Wisconsth departraent of COMARICE. '

40741 Protecting and Restoring Propetty
67,144 General:

o Nogify, In writing, sl priblic an
Fiorn o] e fetire oil

4 phivate property owners whose p tereres wit e work: Adylse
T eErencs, A aranpe wity fhem or i ® disppsifion of the: property, Upoy
o, fumish the enginees wilh coples of ol noffcations and finel ageements, T

;  teashrable | 6 fo prevent damaus fo sl pros lofuding poles, trees, shrebbery,
cyvons, ond fenves adjacent & by nleriering WD mawom;ansjmmwmu i05 e, cables
oy and 2h tndergrotng: sroctires inchiding water oF s Shub-off boxes, waler meters, nipes, conduils,

eieg within of mdside e oght-OFway.

[P

2%,

i Asstime Fability for all damape to public or privete propésdy resulling from cositractor operalions, defective

Work of maierisls, of non-execulion of the coptrack; Rusiore piopery, fo @ condiion slrmlisror weptatto

that existing before cavsing the damage, 85 {he entineet dicls orii a manner'aa;ep*lgbia iothe
propery owner. )f e coplrastor fails jo yestore property-withi spasonabie lne, Whe department may,

upoy 48 howrs itien nelice, restore that property a5 fhe enoineer destns necessary. The depariment Wit

»

ot factorafinn costs fom pavinents due the contractor undet the contract.
AarA12- Freswsy Traffle Mmnagenent Systets .
1 §Fihe contracior’s opérations inemipl FTMS eepvice, nolify e engloeer Immedialely znd take the sclion

requlred ko restore sarvice within 24 hotrs. Repaly demaged faciities fo {4e condifon exising before

irerruplion. 1f flse contractor doet ok restore service within224 hours, e department may resiore servics
avnd dethuct restoration costs fsom paymients due e suntracior under the conllach. ‘

147443 Froperty Marks _

w Profect and carefilly preserve alf kaowr property and supvey raris and tapd monunents, and notly the
engihesr of the nafitre and lucalion OF these merkers. Doyt disturh o destroy rmaricors untl Bhe wngireer
timb mmrenged for thelf referencing of perpeitaion.

407414 Buming .

1y Dr et STt Siro withovl first securing the necessary permiis and he approvel of the logal stthoily

having juiisdiction, or the county forest ranges, of the WONR buresn of forestiy. Compiy Wih apphisabie

requireiments of the VDNR's i polluiion control nules, inciuding the imiations on opélt burning. When
bumiing brush, STOmps, of pubbish, Jeke care ndl o damage standing frees, shribs, of oihps proney,
Assume liebilly for sl demege zaused by fites. ’ T
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16747 Responsibinty for Damage and Tort Clams

1 The sonkraphor and e ooty neurer shol defent), demniy, snd save harmiess the foliowing
“eniities '

4, Thye siabs, I tsFoars, sgenls, ard epmployest. in s conleot, apesies it tonsvling frms, Wisconsin
cotinfies and municipeliies, ant thelr respecive olfivers 2nd employees.

2:The caunly, town, oF munisipaRly 1 which the Wiprtvert 1s made, each of fiem snparakely orjolnty, snd
il bificats, auBris, el epipyees. . E T

e Diaserad, Hderanlly, and save barmiess alf eniles I 1071209} fom ol ouits, aclions, or claims of any
charatier broughl because of one or rors of fie Toliewing:

1. tegusiet ot damages feceived orsustpineit by & perstn, pesons, oF PIOPEy sesuffing from: the contrmdibs

peialions,
2. Magtect in sofeguarding in work.
& Use of unaccepiable rmalerials in construeting the werk.
4. Acks os ormlsslans, neglect, of miseonduicl of e ooatratiar.

.

5, Ctatme oF shounls Meeveied foran inifinpemet by the ponBatior of pelemt, wadesark, of coipdght
§. Thalms.of amounts afising ot rsoverel under the workers coanpnsadion stk relating'io the corlacler’s
employers. S ‘

7. The coifaulors ponrompliance with & few, orffrance, order, of tzerbe relafing o toé contat

@ The depariment may tisin paymaais due fhe confrasor in aoits sﬁﬁi&éni io pover the cost of suits,: '.
ackions, o talms caused by the reasons gpeciied n 1071202}, The epartingnl will tot release this
reteinage uatl the contractor irnishes salisfaclory evidenca of on of following:

5, Tho contrarter Is adenpsisly prolected from thes s, cdions, br clalms Wiih the Hisurance covermges
specified in 48728 or oiher isirance. ' :

2. Tl parties have setied e suits, selions, or claims. ‘

i The state ts oot lieble o the sontreetor for datnages of delays ssiffiing frota third pary work, exceptior
excunsble defeys es spreified In 108,10.2 and 408104 The state alsois exeripl flom ftabliity to the.
confragior for damages of teluys resiting from rinctions of clher Festralnlrg orders oftabsed By thivd
parties excepl where the davpape.oF deliy s a direct resul of 2n inuneion of tesiraining ordey nbtainat

by # elfizerfs acfion alieging violations of 42 .56, 4391:4852, 28 U S£. 188, or public iaw 81546,

K078 Thirg Party Banefictwy

i This contfact does rol credte priyone as B ibind pasly beneliciery. This tonteact dess not ‘axiit_;ﬁrié;énaﬁ»—
bartles o the sonlract (& malntsln setions for damages ynder e contract. ‘

107,44 Coniractor's Responsibility for Work

wy Uil the engineer acoepts the work e specified in 108,11 the confracior shall maliiain tharge and e
of the work excepl a8 specified in 104,58, Within 107.14, the tem il 18 edefined to meah “ihe woik
produtt that is compleled in ils fiskl positiony and i incbporated iy the profecl” Profect alf of the work

ageipet njury of damaye caused by the action of the slements, of from any olher Gause, whether aising
T fhich wweotlion of pon-cxeaution of thé work. Rebyild, repai, restore, ant ingke geod al inilies ot
damages to any portion of e Work occasioned by the shove causes st ho addiforzl cost o e

depament.

@ The conirastor shalf not bear the expense for damage to the work caused by shninrat and
upforesconble oreurentes beyont thi eowptrot of, mnd Withoul the faidt oF Resligense of, the contrasior.
These sbrornal and unforesesable occuirences include butare not fimited To the following:

3. Golaciyssiic phanomenz of paiure.
2. ks of the peblic enemy-
3. Adts pfgevemment sulodiles,

o Before suspending the work, (ake the necessesy precaltions ;i prevent deimeage fo e tmieck, prevent
oG poodents, and provide foF nonnat drainege. Eretinecessary temporaty barmcades, sigrs, o7 olhet
Erilifes at ho expense ko the depardmen! except as syeciiied in 104.6. ‘

. The confiaclor is responsible for ail daaiages to equipmant antl supplies regardiess of the cireuinstenves.

et e 1o Bora” ¥yt T L By ) - GBET Slanderd Broc o
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§07.95 Parsons Liabiity of Public Ofickls
st In Emitying out confrant provisions, or fn exerclsing power of atihestty gramted bo them by or within the

scope of the contract, fhe deparimepl, the shapnest, of el sulboized epresentelives have 1o HobRly,
sty prrebrinthe or on offi Tl of th chabe. iy 2l of tese wrliars, $hey antsolely o5 ppeniswhd
feprasantelives of e siate. The conackot waives sl fohis of sclion ageingl Be depariment, s agents,
or einployess, : :
7.6 He Walver of Legel Rights

1 Thie: deipartment ey aomect & messure, estimele, of verdificale gt iy fimerbefore or afier el
atveptance. The deparment fay seoover from the vonfrasior, styely; or beth overpayiEns Whiskd for a
breach (fafitre 1o fulidl vonitat obligallons). A waiver an fhe pait of the depatiment of ' bresth of 4 pait

of the-conired is not & walver.of afiother of subberuent brasch.

fr The fulluiving Uepestment acions do not walvé the deprriment's righis or power undor the A
¥, Payment or or scoaptante of af) or postiors of the vtk ‘
2. Exiension of confsact fme. '
4 Possession of thework.

i ssurne Teblfity for atent defects, lraud, gross politiles as may amotint o frand, o as segards o s
" dipartimest's rights toder & warranty of guarznly without prejudives o the tetns of the conliact,

§B747 Rethoad-Highway Grade Separsiions and Approsthes, Hew Raflroad Grossings, and
Operotions on Reiroat Right-of\Way ‘ ‘ ' C

07,171 tenersi
e The rafiroad's chief engineesing officer ey inspat e work =nd Goifractor opsrations oh Grade
‘sepetations and thelr approaches, grade clossings, of on rafiroad fight-ofwary. Perform the work ina
© menngr sabisfactory to the miroad's chief enginesing oificar. o
n-Petform gl work willih the mlioad’s right-obway in a manner thet does not inferfere with the saié and
uniptarripted operaion of safirosd frafiic, Vaintsin cleeranses dirsthg cohstiuction es foliows:

1. 1o g0t opersie squipment dloser ep 25 fest (7.3 tny hodzontilly from 2 ack cenferline orazfeet (57 w):
verSeaity sbove the top of = 2l excepl urtizt the protecfion of rairond faggers.
2. Do ok Stote malerials or sqbipment dosey than 25 fest (7.6'm) hoftzontally from a track centerine:
5. Provite an ebstricion-ree whrk zone adjacent 1o & frack exiending 12 feet (3.8 m) or imore horizortatly on,
hetfs stdos of he etk canteriing, Koair this Wodk e free of cofisirictioh debis.
4. Uniless the rafifoad’s chief enyiseing oficer approves olhereise n wiiling, malntsin minimum clearances

from fefsevenrk, fotms, shioring, and bther femporary Boed objecls as, follws:

4.1 Provide 12 fubt {2 m), ples 1.5 fnches {38 mm) per degrez of track clirvetie, Tnbasyked hostzonslly
ftom the ek centertife. .

42 provide 21 feet (B4 m, vlus cotipensilio for sipni-slearsied frack; measured verBeatly ebove the fog a
of the highestrell:

w Coraply with the e niles and repuations senardipy yperations on rifiroad ght-ofway, e
rafirag's chief shiinarsdng pfiner requlres, etvange with the rattiad Yo obfam the servipes of qualiied
reftvoizs emplovess o protect tailroad iraffic Hicugh thie work. Bear the tost of these: services anil make

paymient diresty fo the sallroad. Nolify the refiroads cief ehginesing offfcsr In Willng a3 least 3 busiess
days before staring work riesi & iack. Provide tha speciiio Bme plasnsd fo slart the operations:

w Do aotbiast sn The ralkoads ighicofway wiihot the witlen permission of the rafiioad’s chief engineering
officer. Al feast 3 business dzvs before bizsiing, Infor the vesporstbie rafiroad officiad I explodives wil

- bm gekohated within 100 yasds (21 my.of 2 frachi. Provide sperific dules, tmes, and Joralions o alf

‘hiasting. _
o Develnp shop drawings, with detalled plars and compriztions; for the following empurary constiucion:
4. Padsmaark and forms of Righway sticuses spaning = ack,
2, Forens for piers and sbuiments stffacent to a track

3. Shoting, I e conbract repdies shering of &t axcavalion nehra frack.

Ettoctive wilh e Decaber 2007-Letlng 5% g ta e
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o Have & registerest professivnz! ergineer sign and seal e shop drawings. AL least 30 Celendar days

predors wterfing Ealsewonri, form, o shing constrociion; submit S sels of shop Grewings o Yhe riroad's

chlef enginearing offives and oue set 1 the enginesr. The ergineer s e ralifoas ey seview the chop
drawins. IF the sngineer or e rafipoat finds the shop Grawings unsatisfertory, the soniravior shall wele
the required changes. A satisfacialy shop Srewing seview doots rok felieve ihe coptrctar of respansibily
and Tabily for the struckarsl integrty and proper fonstioning of the {alsework, forrs, oF shoring.

1 Make sl nevessary arangemens for wrosiing & raflioad's etk al iopation ofher fhan an caxi%tinﬁ sublic
crossing, Bear sll.oosts Insidtank to thet crossing, Inciuding fiagging tosle.

207,472 Work by Rafroatf |
iy The raliromd GOIPANY may urderisie cersin Wolk oF operstions inckient to ihe project et are the

aubjedt of an agrecment bestwaen the depairaznt 2nd the raliosd company. Do potelier this werk without:

the consint of the rafiroad “commpany. Should the railead worpany elest o have eophatiorequesied
siterstions matie with ralipmsd compaiy forges, the conraoior sharl besi iz vosk of fe slentitne ond
realite payment Airectrio the airoat CoRpeny. o )

o Besr hie-cost of the movernest of atljustment of fslegroph, telephons, or signatfaciifes ownexl, apsraled,
or meikined by the reliroed company and nat Olfsensise provided for in the condract o In agresnents
hetween the deperirment and the teliroat COMPENY. )

107.37.3 Rafiropd insurance Regtrirernents

wif :aqu}:ea by e Special provisions, provide or range for a subrontEclol 1o provide salioad protective

" By inciranss in =ddtion lo the bpes and finfls of Instancé requited In 107 .26 Keep saibotd

protective fiability insurance coverage It foroe untll completing el woik, uetier oF incidentak lu this oonttact
“on $he reiivond sighb-ofwey of prefises of the rallioad nd bt the deparkment has accepted therwork as
specilisd In 1853524 : . . _

o Provie it profecive fablity innuraRce boveisgs Wiilen a5 epacified in 23 GFR part 826 Subpuit A.
Provide a sepeyete-policy for sech Talifosd owning teicks oh the projech £ totipe Tk the vedbond
protective Yeatiity Instirance policies provide the followlng misimum Terits of coverage

1, CoverageA, bodly nury bty e propesty darmage Febilty; §2 milion per peoumence.

2. Coverage By piwsical Hammage o propbrly Tiakiillyy 52 railijon per COUUITERGS,

3, An anniiEl agoregeie gmgamt nf 56 kj.‘siﬁun shaat st spply seporately fo wach poiicy renewat o extensioh.

. Srfbrdt thee following to each et owning tracks on the projectas sviderice ¢ that raflroed's respective
COVETARE ’ .

1. Averifeate of instrarce for the' types ard Tt of nsutanee specified I SBL.E0
2. The :jélifn;:i profective freb#fty Insursnce ppiey or olber acz:eptablé documentation o the rallosd company.:
<& Submit the ollowing te the tegisn s evidenge of the required coverage!
1. A copy of 1 1Bl 10 e ratvad cormpeny ‘tmﬁﬁm}\ﬁhé the submiital derunents speciied in 107,17.303%
o. A periificate of insuranue Jor the reauied rallrosd proteclve fablity «;ovargges.
o The coneacior shall not begln work on e fighf-ofway or preimises of the ralifoad corpany unth the,

coion teceives the submitals specified i 107, 17.3{4} end nolificaliun fom the reliroad company {frat the
- contracior has provided sufficlent insufante informeiio 1o begin work, T
i Notify e depaniment et least &6 calendar deys before o vapoeliation or material cimnge T caverEge.
* Only. oblzin coverage from insurance companes Yesnsed io do business in Wisconsid that have en A
Best faling of A- or better. The cost of providing the requlied Instrdnce soverate and fiiiks Is intidental 1o
the coniract. The depariment Wil Erake 1o oddilens by spoeinl payineht for providing sirance,

LA Environmental Proteciion

T Toavhes $07.1811) [0 referenre Inva sive specfes ant pethogens fhaf teny be Frivoduted o spresd by gonsiroetlon

| oprraiionms i walerWays. Dupartaren and contractor ffeld staiis shoplt ke awere that on Aprif4, 2007 the Neturaf
Resvives Bowrd sdopled Order FH-2e-07(E} fo conlrol the spresd oF ye-viral Heprowrhagie Benticoiis (VIS virve irr

CWisconsin. THIS ertrergensy rule fegilives special ocliof by coplratiors working {n sdlevled walbryoys. Contact fie

+ depurirents reyfone] enviranmental coorditiator Io determine your projee! i subjeat iv ifils mls,

ey VAT 5 Dreckenboy BT ety 5 S0 Sebderd Spsdvalions

A.App.00053



FTTT Y

4720 Brosion Confrok ‘

o Pesform thetemporary wnd perpanent osion conlzet measuras and fhe storm watef rpsagiement
onsres renuiied by Trans 401 of the Wiseonsin adroiristaiive oode, e contrad, and as fhe enginasr

w Coorlinete emporary ernsion conirol measures With the parnancRt eYoskos contol measires %o enstire
ecohpmical, efieciive, and copliuous STOSIeR contiol,

= pr"spai;é aind st ah ECIF for the prc:}éaﬁ, inciuding bomow sites sl material Hisposat sihes, aootrding

o Frans 401 oiihe %smmﬁn-adménistraﬁva sode, Perfor fhe vorit avotpding o the BOIP,

v The enginesriniy Bk Yo arsn of wrosive tand $hed The contracior fnsy sxpose o the elements by
‘grubblr; sxcaveation, FOROW, o # opavations &l any onk time. Provide the shortest durstion that is

" prsictivat for tils exposure before e triroing, finishing, and eeding, o7 apploation of lemporery

srision conirol eRslEs.

1 Perfornt consiiction W and adicent o feets, sieamms, talies, or other waterways it & manner to aveld

washing, stoughing, or deposiiion of paterizls Inko the Waterways fhrat would phstruet or impaitr e flow oF

fhie waterways and thus entanger the roatway of strenrn banke, of that wauld msull in untide of '
_avolable contamination, poliution, of siltatien of heve walerhays. ‘ '

w3 The englneer has ful authority to suspend of fimit grading and other operalions pending sequate
peffofnance of permanent erosion conitol meRsures, such as lsh gradfing, topsoifing, mulcolng,

mizifing, end seeding, ahd 4l ternporaty ereston control musslies that she enyfineerorders.

o Perfolm gribbing and grading opereiions in sequence With omet wtk W Binimlzs srosioh, Constnict ‘

. interdepting ditthes of dkes 85 sien as i is practital edter sompleting clesting and grubbing operaiiond

anid hefore or duing e operations of excavating the casbe, Where erosfon 1& Tely to be a problem,

provide the perinatent esion conlic} Tpessiies iriwreditely efer pedorming grading operations, uhless
e shginear nfrotzes lemporary srogion sonliol neasiires. '

w Exoepl as St by G204, and 628.51 for borow sltes and material dspesal sites, the englnesr Qﬂﬁ

fiensure, and he depariment whl pay for, lsrporary ahg peranent erosion conita! as proviied for by

e varlolis vontrack bid fiems or a3 et yeork, ¥ fis wirk is hot specified I it sonirast. However, (he:

deparrment will not pay ot il wosl i the snginper reguires terporary srosion control beoause of e
-eontratior’s negiigence, carefoteness, or fallore lo instal parmanent SOnols. .

10724 Use of Fire Hydrants . .

31 ihe sontracior desiies fo yse waler from public Iytirants, the contracior shal miake epplication ta toe
peoper authorilies arid bt soniorra to thelr ordinanses, rles, and feguiations contefnihg fire hydrant
use. ' ‘

w Srisure that fire hydrapts are aocessible dt =)} imes to thé fire departimenl. Do not place material or.other

ohistuciions cbser to a fire hyarert than alowed by ordinahoes, rules, o reguletions, or within 5 feet 3.5
wi.of & five hydrant in the besnce of specific ordinances; oles, of regilalions.

10722 Conracior's Résgunsi&iﬁtyfar Uty Pactities, Property, and Services

i The deparimpe, exprestly feselved for the proper suthortles of the monicipelity o which ihe work s done
fhe right to construct ufily services n the highwey ot stregt, orto ‘ieant pennits for the same, &t any Hmie.
Copidirate and conperae Wittt ulifities i thes perrioval apd renrrongemont of exigling feciiities o Fritrinmie
el service inlerruplion andl duplication of Work by the utiities, At lodst 3 business days before breaking
grolnd, the contrastor shall notiy the proper uilly authorfiies thet the conastor's operationd ey ek
their faciities inclnding: stieets, gas and water pipes, efsctric and olbier contuls, talirads, poles,
mmnhoter, nafch bbing, LRwWsTs, and other property, Never hinder of interiers with utifity ropresentatives
"t the proteciion or gperstiay of thiel faciiles. Obtaln alf necessary imormetion regarding existig
facilifes. Pioiect edisting faciiies Srom damage and VANECESSAIY EXPOSUTS, ‘

@ Objein ol necassary informalion regarging the planned installation of new faciiies dentified In the
domiract. Mele proper provision and give proper antiiication so the ublties con nstall new faelitles at the.
propsr Hirme Wilhout deley of unprecEsSary eonvenienes: Do noi pave ovix the Jpoation of 8 pew

;zndﬂ;graﬂn&-ﬁar;iuiy; planned for instaliztion conousrently with this conwact, before installing the Fciliky.

o 1 the contraglor damanes of Inlethupts seqvice, the contracior shaﬁ iy the ullity promplly, Coardinste
and copperate with the ylily in the Tepar of T faciity, The depariment Wil delermine Whe lsrgsponsible
for repelr codls as speciied in VWistoRoin statutes $6.0831 end 102.01 75(2) -

i r‘f

" fiugivis wii e Detember 2007 Letting a8
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| SECTION 208 ROADWAY AHD DRAINAGE EXCAVATION
2051 Descripfion N
1y TS s fion desesibes skeavaling o ioposing of matssl faenn froan Wil the right-ofway fof projest
constuchon. -

& Thia saefioh does nof include st dhta’m&:_i-ﬁpm borrow pie oaﬁsiéfz iy right-Olway Smlis,
" exgrvation. for stniciures, of oifter grtovabion Hat sepaisie DIS fems o specific thessuramend and
"pa'y:‘m:;‘ii svo apeciBod slzewhers n the sperficsfions s cohbael.

208.2 Haterils
205,24 Classification

s The deparimin classiliss stnavation ga epmmqsé, rork, sione plles and sjone fenbes ormesh .
extavalion, [f he contract vonialns thi Excavilion Common atd Exeavation Rogk bid feres, the snginesr -
Wil classiy that excavation as elther corrmon oFfock, besed on infrozen wisterial, ag the etntacior
petfoims the wok. ] ,

o The ii_epaﬁmani clastines o FES oulside of'fnarshag a8 CoMvi oT jork..
205.2:2 Common Excavation:

"ty Under the Excavation Golmon it lern, excayate 3t meterials not classifigd as fotk; sione piies and

e foroos, Gf marsh excavation, For coblmpts villiout the Exavalion Rodk bid form, remove boulders
traving velunses of oog clible yerd {3 17} of fhore tider he Exraeentinn Craomnon bid e,
2952-3 Howk Emawéiiﬁn ‘ s

1 Unider the Excsivation Rock bid item, espavate all hard, solid rock i fedges, bedded depusis, and
unsiratified masses, ead sl copglomerale deposits o any olier il 50 ey cermented they precent
gl the charactailios of soli yook, and the ergyneer getapmines A kil Dreciical fo exeavatt this molbrst
without bissting or using Hppats, Rock excavation alse inciudes removing af rock boulders having &

- yelue of one tuble vard (1 'y or more: 7
@ The classifivation of rock excavation does not appi;r ko cfusshed aggregatt of asphaliic bass or suiface

Goumses, U i porland cerpenthase oF srufact GUUISEs.
2p5.24 Stope Files anil Btore Feres -
{1 Unher fhe Excavalion Stone Piles and Steni Fencee bid ftem, rerove 80t :dig;gbsg. of stomes, bHouldeis,

anfd fork Fragments Teund assewbled on the ghtobway iz pillet s Hrat e engineer can make collective
mezstiements by volume ofthe weight. If the coniract tneludss s bid fof this bitt B, the classiiication i
spplicable io Sl porfions of fhe piles or assembled stone messes fourd on the sghkof-way thal are
emuved and disposed of as speaiied, This applies regardless of whether this material oocurs entinsdy
abova _nr-ga;i?a@y bl the grownd surface. Do not glasshy slones i groups oF piles of less Then oke
subloyerd {1 o) bl tndsr stofve piies anrd stong jenoes. :

20625 Harsh Excavation

s Vet the Excavation Marsh bid ilem, perfon el required excavalion befow Hhig briginat groimid level of
radrelies and swamnpk tndedying proposed smbanlonents, yiliviey Ui Tt indicated on the plabs or as

the snginesr Geleimiies, and pecessay o teishiable ke snsure o steble foundatior for embankment.or o

acpelerals fhe sibsidence of instable sstedat nter embeikment joad. old road erbanknent cofes
s eviconntred fn areas ivelving mersts exvavation, Selvage the poiilons of ol fomg cofEs s
designaied on the plans 2ol use them in the construction of erbenkments. This Yid Jem aise Inclndes gl
atesist of whalever natre agosuniered tielow the odgine ground elevations in areas dedignated for this
whrk, exchisive of podiont oFotd road cores designated for seivepe and bsed iy constroction of '
erbanmeits. ,

i OR cohlracks contaiing thie Excavalich Mérsh bid: ftem, excavaie any mitsh aretas not Sndicated ot e
plarrs bul encountered dufng constroeiion as marsh sxtevetion § the engipeet ordars removing thess
Areas: }

2053 Construstion
20634 General

Eflesdve wilh fhe Derarbet 2007 Letling 3 708 Elavizad Soaricaions
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) Excavate malerals as the plans show or the snginser aliows from wishih the fight-olavay. Use exoavater
pralestal in the work o the esdent that ¥ Is pracficel. Use exeavated mzterial with sultable sngivwering
‘propefes (o consiiu the roxdway, roadbed, embankments, earlh subgrade srd shobiders,
infersebtions; slds dishes and dikes. channels, and waterways. Dispose of surplus by snsulisble matedtsd
s specified i 205212 :

1 Bratle entenves, spproachiss, Ulches, ani chennels beyond the right-cbway.

w Unlesbe speciied otherwise, remove 2t disposs of sisface and base, enbankmint surcherge, Ay

~ yralls, forngalions of bulidings, ol vther imisoeilaneous srosiures that e within the dght-vbwdy. Also,
reinove apd dispose of sipre fences, slops siles, and suphis end nsutteble matensls.

o Replace bnswiteble meteral with setisfaciony material, Trim.and finteh e roadway. Bizintsinthe work
dona-uhder section 205 in a finlithied condition until accapiance.
20532 Preparing Roudway Foutdation '

{ Revise 2053,2]1) to explieily specify retnoval of alf Fuzen mateiz),

1 Rermove vegelsiion taller than one fook (301 min) before extevaiing of plading embaridnent. Removs
heawy eod, pefchable materdal, unstable tepsoll, rudk, peal, and olber undesirable matedal from the
romtiway foundation as defined in 10513, Alsa temove itozen mekeris! fom the rosdway foundation iless
{hi epulneer apptoves olipnsice. Dispose of remived malerlal e speciies in 208312 uless the
contiatt orihe endinser difects othepuise, ' '

, m'%;aivaga,iapsait, s mpreifet in BPER 7, fnm emevation smeas snd the sosdiscay for wdslion Remave
excess Unsléble topeplt from the roadway founddlion as EBS as spisied in 28834,
i Compack, of prepére othenvise s required, the existing grolnd within e soadway fourdation es
sucessaty lo support e ambankrent and alain the specified embankment density..
@l piue%;ag; wiibritkeinent o side shopes 4 feet (o) bigghror ikgslier wirf skt 1 nats va vestkoed §o 3
horztital, provide verfivally faned horzorial steps or benthes in the slopes fo sippoft the smbankment.

 “Fhe conteaclor mey cul or form: the steps or benches while plating the erpbankmet,

@ Comrplgtely remove 2l pavemerit, asphellic siiface, and 1iifid bhese from within the roadbed clopes and
underlying proposed smbanitrments to & depth of 2 #2ei {0.6 m) or more below the finished grede tine, or
tofiwe depth the plans show,

215,35 Dranage During Construction

oy During constriction, malntels roethvay, ditches, and channels in'a welldraloed condilion = 2l fmes by
" keeping e excavation areas ahd erbenkinents sloped fo he pproxiivate section of theuliinale earth
grase. Petforn bading oF Jevelipg operations when placing enmbankments and duting the provess of -
icavalion extept if the excavation Is nledye rodk or arens White Jeveling is nof practical or necessary.
It 1% hecessany b the prosecufion of e work lo intermpt existing sirisce disinage, sewers, of fndey
" Orenane, provide temporasy dralnape entll completing pennanehl disinage work, -
* g I stoiing salvaged Jopsoll un the right-ofway during construction eperalions, stockpile itlo preclude
inlerrerence Wit o obslriclion of strfsoe dialiege. '

& Seal subgrade surfates 26 speeified for subgrade Intermediate consoidalion and Idimrog in 207.3.9.

e Prositve, prolect aid sreintain = existing He drelns, sewers, ond ollier subsurface dislis, of barls.
thereof, thal he engineer judges should continte i service without change, Repalr, el #o expenseto the
“department, sl temage jo these iaciiies. resuliing fom neglvence: of cariesshese of (he coniratiors
opawtions.m B ‘ 7 c g o ‘
205,34 Excavefion Below Subgfifie

4 Reynove deposiis of fiost-heave maleriz), bistoble silly solls, wel snd unstable yoll, materel salvaged
frove 6id road cores in magshes, topsoll contairing consldersble smounts of Tnnus of vegetable riafter,
tonks, or ofher urdesiable forndation matesial io'the depth bilow firished grade ax e plabs.Siow or the
enginesr dirgdls, If possivle, slope and draln the sxcavition boltoms o prevent waler acey g?éﬁﬁm

e Dispose of lumos beasing sois aad otier excavated materials nof suilable for embankment copstruction
as spadiizd for disposal of surpius or unsullsble material in 205.3.12

w L . - .
Efteclivewith the Devernber 2007 Lting 100
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g g Deafly Diary Report
St

\hitrrdin Depsoive of Transpatision

it

A1712DDE 35 Ak

Fieliiareaey 4,20
Contract: 2007121 1622, WISCONSIN 5T, OHID 5T, CITY OSHKOSH
Diary Date | Day of Week Project ] Resident Enginser
4132008 Thursday _ RYAN SCHANHOFER
: Authyor ' . Federal Project Hembsr
Ryai Schanhofer i BTP 2007538, 640
Prime Conbasior '
. MUSSON BROS., ING. . ,
R Eritered By ' Revised By Revision et Revision No.
Ryarr Scharhofer RS, Ryan Schanhofer Af7{Z00R 1024 AkK 3
. Bumsise  Sunset ) Temperatures o Weather
_ Low:28 *F  High:45 °F i CLOUDY
‘Gpmmems )
PROJECT DIARY:

CONTRACTORS ON BITE: NEA, MUSBON, BTORM

TEDAY MARKED THE BECINNING OF SOME ACTUAL WORK ON THE PROJECT. NEA 1S ON SITE WITHA MILL
FSEMOVING THE ASPHALT OVERLAY THAT I3 ON THE MAINLINE PAVEMENT. THEY HAVE 16 TRUCKS ONAS
“PWELL.

CLOSED BTH AVE TOTALLY T CRGSS TRASFIC DUE TO THE LARGE NUWEBER OF TRUCKS OM THE JOB AND
TE RELATIVELY HIGH VOLUWEE OF TRAFFIC IN 5TH. SCODTER ALSO GAME DDWH AND PUT THE LIGHTS - l
ONTD RED FLABH ALL THE WAY ARDUND.

M 5SCH HAS A GDUF‘L% WMEH HERE AS WELL. ARE SWEEPING AND CLEANING UP A i
EAACHINE | HOPE THEY ARE NOT LOCKING TO GET BAID FOR THIS, BECAUSE | DIDNT ASK THEM 70 DO THe.
SDRK, . g T : . '

STORM FINALLY HAS MOST OF THE CORRECTIONS MADE TO THE TRAFFIC CONTROL EQUIPMENT. 1GAVE A
LIST TO MUSSON OF THE F EW THINGS THAT STILL REQUIRED FIXING. [ WIEL BEGIN PAYMENT FOR
EVERYTHING THAT HAS BEEN INSTALLED AS OF TODAY. THE LAST TWOD DAYS THERE WERE S50 WARNY
ERRORS THAT | AMNOT PAYING FOR THE WORIK.

Site Information .
Bile Sit= Days Contraciodsy  Hours Hows Gontroliing Rezson

Hussber  Desczipfioh Charged  Working  Avallsble Worked Oprrations for Deleys Comments
oo COWPLETION DATE ULY Yes &.0D BOD  PAVEMENT
REMOVAL

Confract U7 211022~ : DiaFy: 472/2008, RS




Drathy Diary Report

- TR 3205 PR
Whsmonsh Deparimes of Teanspariaion

) Fiplfkaneger 448
Conirack ZBUT1211022, VWISCONSIN ST, GHIO ST, GITY OSHKOSH
tStary Date | Dery of Week Project | Restdent Enginesr
A/1472008 Mordey RYAN SCHANHOFER .
Author Eedera) Project Humber Blec. Afachments
Ryan Scharhofer , STP 2007539, 540 None
i ~ Prime Cordrartor
MUSEON BRDE., INC. ‘ o
Eritered By ' : Revised By Revigton Date Reviston Bo,
Ryan Scharhafer S :
aundse  Sunset Trereparatures Weather
Low:28 "F  Hight4B "F CLEAR
Comments C '
PROJECT DIARY:

CONTRAGTORS R SITE: MUSBON

HO ACTUAL WORK 15 HAPPENING TODAY. THE WET SPRING HAS CAUSED THE LARDFILL TO DECIDE HOT 70

AGCEPT FILL MATERIAL FROM MUSEDN EXC UNLESS [T 15 DRY. WE KHOW THIS 18 KOT THE CABE TODAY, 80
MUSSON 15 UNABLE TO DIG SINCE THEY HAVEE ROWHERE TO G0 WITH THE SPDIL. WE WILL BE LOOKING AT

A SITE LATER THIS MORNING WITH SHELLY FROWM DNR. THE STE 1S WEST OF TOWH OFF OF WIS 21.

WET WITH SHELLY ALLNESE AND DON ERICKSON AT THE "COUSSINEA” SALVAGE YARD WEST OF DSHKOSH
ON WIS 21. AS SODK AS | DROVE IN'THE DRIVEWAY | KNEW THIS WASN'T GOING TO WORK, THE WHOLE
SITE 15 LOW AND WET AND § COULD SEE AREAS THAT APPEARED TO BE WETLANDS. WE DROVE TO THE
RIEAR OF THE PROPERTY (NORTT) AND DOWN SHOWED US THE PROPOBED AREA. 1N FACT, GROUND
EFEECTS HAS ALREADFINSTALL =D, $ILT FENCE. THE AREA HAD BEEN PARTIALLY STRIPPED AND PILES OF
METALIGLASS CREATED, [N WY OPINION THIS SITE IS THE DEFINITION r j
TAGELDERS AND DOGWODOD, ALONG WiTH BLACK EOILS. | COULDNT BELIEVE THAT WUSEON THOUGHT THIS
WAS REMOTELY POSSIBLE. SHELLY TMEDIATELY DENIED THE REQUEST AND THEN ASKED SOME
BUESTIONS ABOUTHOW THISGOT 1O THIS Pummmmﬁmmma
ﬁiﬁ*mww{; O B0, DON GOT PRETTY ORNERY AHD STATED THAT THEY CAN HARDLY 10 BUSINESS WiTH .

F THE PETTY REGULATIONS, ETG. TETHIE WAS A BORDERLINE CASE T WOULD UNDERSTAND: |
FRUSTRATION, BUT THIS CLEARLY O L AN OPTION...AT ALL. 1WAS EMBARASSED FOR Hi AND MUSSON,
Lyl NOT BE PAYING FOR THE ST FENCE INSTALLED A1 THE BHE

WEARE BACK TO SQUARE DNE IN REGARDS T DUR WASTE SITES. { ARMTOLD ] WILL HEAR FROWM MUSSON
SHORTLY. ' ’

"BRETTY QUIET DAY DN SITE-AGAIN TODAY, _}

Site nformation -
Site Sie Days Conbaciptls) FHoms Hours Controffing keason

pumber  Desifiption Charged  Worklng  Avaliable Worked Dperations for Dekays Comnents
Wb COMPLETION DATE  MA He B 0D WATERMAIN  NDWHERE TO
3RD AVE - 5TH GO WITH EXCV.
AVE} WABTE
: MATERIAL
Gonback 20071211022  Dhary: 4142008 RE Pageioi2

A App.00060



g @hﬁ - Daily Diary Report
%;"Mf = R - LHRIZI0 3035 PR
Wilimmozisin Depa‘ ent of TEnsRstaion 5 s
Contract 20071211072, WISCONSIN ST, OHIO ST, GITY OSHKOSH
Dhary Dste | Day of Week Project f Resident Enginsér T
 4MBZODE | Wednesday . RYAN SCHANHOFER
‘ Arfhor Fedaral Profect Nomber Efec. Athchmernts
Rven Schanhofer ‘ BTP 2007620, 620 None
’ - Prime Contractor '
MUSSON BROS,, N
) Entered By : Revised By Revision Dele Eeviston No.
Ryan Schanhofer :
Sunrise  Sunsef Temperaftres ‘ ' Weather
Low: 43 "F  High:72 °F . SUMNY
Comments ‘ " .
PROJECT DIARY:

CDI\!TRACTOPS ON SITE: MUSBON

MUSSON INSTALLING WATERMAIN. OPERATIONS SEEM TO Biz GOING O HAULED SOMIE E&"JATERLB\L TD
SERLIN AS [T WAS GONTAW?MTED AN HAULED A FEW LOADS TO THEZ EAA

CITY INSPECTOR HAS ISBUE WITH THE BACKFILL MATER%A{. IIES0ON WAS US!NG ABOVE THE PIP|
VIFA L TREY USTATTY UBE N’ii}’\h FRO

{HEY BAID. THE MATEZRI AL UBING 15 GRADE 2 BRANULAR. 1 LOOKED UIP THE CITY 8PECS FOR
WATERMAIN, WHICH ARE REFERENCED INTO THE CONTRACT, AND Q%
 VWAS BPEGIFIED IN THERE. 34" CRUSHED (GRAVEL IS WHAT THE INSPECTOR WANTED. MUS

JUST. USE: 13 AND AVOIATFHGHT.

MATT, 5TS CONTARINATED INSPECTOR, STOPPMD IN THE FIELD OFFICE LATE INTHE DAY.“ND MENTIONED

I THAT MUSSON 5 NOT COMPAGTING WELL AND THAT HE HAD LET HIS BOSS KNOW, FROMWHAT [HAD
OBSERVED EARLIER [N THE DAY THEY WERE PERFORMING OK, BUT [ WAS NOT THERE MUCH. | ASIKED MARK,
CETY INSPECTOR, IF HE WAS HAPPY WITH THEIR COMPACTION. HE SAID THEY WERE, DOING A GODD JOB. |
AN NOT SURE WHAT 1S GOING ON WITH MATT. SINGE IT 1S MARK'S JOBTO INSPECT THE WATER MAIN | AW
S0ING TO ASSUME HE IS CORRECT. WE WILL PAY ATTENTION TO THIS QUIETLY THE NEXT COUPLE OF DAYS.

SPDKE WITH TDM REGARDING THE SPEC FOR THE FILL ABANDONED PIPE ITEM. THIS IS A CTTY IYEM,

| SUPPLIERS HAVE BEEN CONTACTING HiM STATING THEY CANNOT REACH THE REQUIRED STRENGTH IN THE
- SPEC BASED ON THE SPEC DESIGN. TOM ASKED ME TO DISCUSS WiTH CITY AS TO WHY THE PET OF THE

FINISHED CONCRETE NEEDS TO BE B0 HIGH. SUFPPLIERS CAN HIT ABDAIT B0 P8I, WHERE THE SPEC GALLS

FOR 135-150PSL { PUTACALLINTO STEVE GOHDE AND LEFT A MESSAGE.

1ISSUES WITH REMOVING STORM SISWEFL PLAN LISTS SDME REMOVAL ON THE PLAK, SOME 1N THE MISC
QUANTITIES. MANY AREAS DO NOT MATCH AND DD NOT FOLLOW THE REQUIREME!W THAT THEY ARE PAID
SEPERATELY IF THE PIPE IS NOT I¥ A TRENCH AND REWMIOVAL I8 175 OWN OPERATION. TOM TOLD METOD
CLARIFY WITH STEVE GOHIDE AB TO WHAT HE WANTS REMOVED AND PAY. FOR T ACCORDINGLY. CALL
PLACED TO BTEVE AND MESSAGE LEFT.

DAN BEAUDION FROM LALONDE CALLED A MEETING FOR THE NORTH PROJECT. | WENT TO IT AT THE SITE,
BUT | RAD TO BEARING. NOT SURE WHY | WAS THERE.
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S SRR,

i{;()‘ski DAL BERT R PEDPLE ANETHE MUSIEST ORE. o E‘E‘H
TAD.A PERSON THERE, UFAUL AR DONCERMED ABDYT ACTESE! P CLEANLINESS DF

HARRLOT, HUSIC,

T ALY BNDTHER PARKINE SrTT 84 THE STREET mmz: AR TO

SALS DUT, | ALSDABKED HIMTH
£EAR N A&fy HARNER OF THIS. HE ASKED:
RERBVED
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WATE. aai, § COULD TERL § THAT PETEWAS,
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CONTRACTORS O STTE WUSEDN

VUSSON 1S PUTTING PIPE IN THE GROUND TODAY. THE FORECAST IS NOT GOOD FOR LATER, BUT THEY ARE
GONG TO TRY TO GET SOMETHING DONE. B

¢ RECEIVED AN EMAIL FROM STEVE GOHDE WiTH THE TEST RESULTS FOR THE COMPACTION i THE
\WATERWAIN TRENCHES. THE RESULTS WERE PASEING. 3t ASKED IF | WOULD LIKE TO SEE THE REBULTS
S THEY COME I AND | SAID THAT | WOULD APPRECIATE & COPY. WILL HELP ME KEEP ON TOP OF THE
QUALITY OUY THERE. : : . '

JERENY PERFORMED AND ERDSION [NGPECTION AND DETERMINGD THERE WAS SOUME REGUIRED WORKTO
BE PERFORMED. HE GAVE MUSSON AN ORDER TD COMPLETE THE WORK THIS MORNING BEFORE THE NEXT
BATCH OF PDOR WEATHER SETS INTHIE AFT“ERNDDN,

SPOKE WITH MARK C AND HE TOLD ME HE WOULD HAVE FHE THEIR CERTIFICATIONS TO MIE REXT WESK -
SPOKE WITH MARK FROM WISCONSIN CONGRETE PIPE REGARDING THE BOX CULVERT DESIGH. HE GAVE g
D DESIGNERS INFORMATION AND ASKED THAT] PASS 1T On TO THE BUREAL REVIEWER SO THEY CAN
PISCUSS THE QUESTIONS IN'THE DESIGH. AL LED LEE SCHUCHARDT AND PASSED THE INFORMATION ON-
RAIN STOPPED WORK ABOUT 1AM, AROTHER PARTIAL RAINOUT FOR THE CREW.

WIKE STDPPED AND ASIED JF HE GOULD REMOVE THE PAVEMENT ON THE REMAINDER OF THE PROJECT.

NOTHING (N THE CONTRACT PREVENTS HiM FROM DOING TENG 50 YES. | DID ADVISE THAT TREY LEAVE 2TH
AND BTH AVENUE 1N FOR TRAFFIC PURPOSES.

[—
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 sroRIFNBTNLED THE VESEAGE POARDS T0 PREPARE FORTHE CLOSHRE OF WITZEL AND YUSGONEHN ON
THESDAY WAY B, 1T EY DI NOT PUT THEM: WHERE THE PLAR SPECIDEU THAT THEY, B0, THEY B ROTASK
I AE THE REW  OGAIDNS THEY PLACED THEM®T WisiE OK WITH M | REVIEWED THEE LDEATIDNS AND
Y WL WORK. THISE HOTACCEPTAELE PRDCEDURE ROWEVE Exsil), TIRCLISS WITH WLISEDIL:

: ggﬁuggggpggjj_g@m P {;;;gméa.hu;tmwmwf‘mbmﬂs GUT.. W HAD GIVERTAUSSOR
AN FROBION ORDER 10 THIS BFFECT. : ' :

BSOS NSTALLNBWATER s 18 THE S INTEREELTION, e _
2650y BUSTING PAYENENT FROM BTHAVENUE WGR}QNG TOTHE: EQUTH: PLARTO wEEH WIBBESPREAR

: #ﬂsﬁéﬁiﬂymﬁm&?ﬁv&m@ﬁﬂm WEEK, |

1 ASOID UNDER THE:GK.NGREI’%E?%WESWME IERSECTION WS PISEOVERED THIS AFTERNOON LooKs
=L11€E,ﬁf&mmv@wmwmmafwgmm:‘w&m&mﬁ‘sr BEWER HAS BEENBROKEN
;fs.aarzm}«s&aama"gcwm.rsamwﬁ"rri&mmkmgmpuﬁvﬁm T PAYEMENT, PO WOLLDALBD
e LA WHY THE IERSECTION T‘U-THE‘N??R%QDES'WWW&?? DHEGFTHE: MHS 1S FULL OF sk
INSTRUCTED MUSSON TR BREAK THE GONCREYE ARD FILWHH SIONE 17 18 ABZARD A ITTS HOW,

,

FiiSEon A% CHMERG TRENGH WATER DHTE v THE GRADE, | ASKED S 0 BUME INTO A BOGIEAS NOTED
STTE £, HE O ROV i o s e WATE IS CONTERIED LR o ELET M-
EYSTENLAS TR TREY ABE PURMPHAE WATER 1Y

AR 0N BITE TODAY, SOSHWIBER. | SENTLURE WITH BMAND THEY SROT IR VARIDUE

i HAD A SRVEY,

TRCTURES O ETHER BIDE UF A BRIDGIT B0 WPE DRNAURE HORNER AGROSS THE ROADIWAY

‘%‘iﬂfﬂ»!amwrrﬁzws-rf'msa;fwsﬁ&ﬁmm WORK 1§ PROPOSED-

MANBED DUT LEWERS 7ty BUSIESS OWHERS CETTING THEMKNOW HETHE LODMIRNG GLUSURE OF WITZEL
AWLF THE BRIDGE. ‘ _ -

Ve porE T ERIDENDR GOM GOF URS THIS AFTERNOOH,

Wi Aok I [HAD THE LARE DLOSURE, %

RFORIATIONS 1Y FIE SYSTER FOR NEXTYYEERS JORK, aa"gﬁfa;mrmvz‘-ftsmﬁm;mﬁ;&mm BADNT

ENTERED AR TERIG ) LET Fibt KRG THAT EERT R THE i EURES AND HE 1§ COMERED Y 18y ENTRIES: k
11 ASIED WIKE ARD ToNY BOTH TG NAKE SURE THE DRIVEWATS ARE TOUCHED UP NEAR SOUTHPARK. '

ACCESE OFF ATHT0 THE EAST AND FROM THE GRAPE 1O

it S ASKED THENITO OREATE BETTER THE
: Tt 4T WEST ARl s

e S S
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EOIRACTORS O SITE: 16USBDR, ETORM

SO COIUES TOWORKDN SANITARY, STORY (9HERE CLEANIS P AHD JHINKING GUT S0 o
Lot CONTRDL EQUP PER MY REQUEST. IN AREAS WHERETHE PAVEVIENT B REMOMERTHE.
T IS G ATLE TO TRAMEL ST HiH SPREDS ANYIIORE, S8 HO NEEDTOR TRAFFIG CONTROL DEVICES

BUSINESS MEETING FRIS MORIING AT Al 2 PEOPLE SHOWED AGAH TO VDICE THEIR DPINORS: THE.

GOV FROM UNAUL WEERE THERE, A5 WAS A CENLENAN FROM RUTHARNE S O THE WE CORNER OR DHID

-EFRO: RUFTRY A UPSET WITHHDW VEHIELES WEREDRIVING DOWR THE SIDEVRER My HOW THEy

TVERIGLES ON THE BIDESIREETE. s"r'o'w‘HimwouLDfmswsgfvémxmewmmﬁewm?mommp i
- SPOKE WITH MIKE ABRUETE,

¥ SpOKE Wi VARK C AN IKE F Off THE GRADE FRibR 1o i MEETING, WARIE ASKED 17 FTHONGHT

N THE URAUL REPSVIERE JUSTINTERESTEDIN THE BOHEDULE AND GENERAL INFD. THE PRIISGR

R L OW SIBNS, HE ALED DIN NOTLIRE THE WHERE AN OF THENORKERS RS PARKED THER

L AN HE VLU TIRY TO KEEP HIS MEN FROM PARIONE 1N ARYORES WY,

THERE WAS A CHANCEHE COLAD BETAND ENTRA PR DRIVING TH

R ! . TAND BIRA POE DRIV SUEETING. | TOLE Hiby HEHEEDS TOr
T SOMETHING TOSETHER CORMALLY IF-E FEELS 1S SHOU

COMPENSATED POR THE WORK. HE

JWAS FEELIG ME

VR i ABCUT MURSOR HE £0

PTOHAVE ADEDISION ON THIS, .

| apoia ARDUT FRODUCTION CONGERNS.ON MY D, JARK EXPLAINED THAT THEY FLAR TO:RRING I
1 585 W NERD TO.GET it AN PRRF DRY THER WORICIH THE REXT WEEK,
TorRis FROM STORM STORPED 1Y AT SAID HE 15 810K OF RIKE YIELLING AT HIS EMPLOYEES. | ASKED Wi

S0 | TER TOLD Hib IS WILL BE ABGVEIE FOR A DECISICH 80 THENEED TO

FORWRLIZE O PAPER IS NECESSARY HO MOVE FDRWARD 211, NOT SUREMWHAT HE YLL 00 NEXT:
M‘!{E@‘ELSDTEULB—W@HEKB AEINGR i EHE. i3 - R an et b

b SOME DE-THE BUGINESS:
GR GORTRAC LORS WHO H
1T BE WANTED 10 HABHHT DUT WITH

e e Ui, vt
; 'lA_,BEL';REHBEH}’HF?_E‘iS_M’-O‘;“‘-DFW@RK-RH@A?MM&»&E;{;&L' ‘

$ASIBLY UFSETABD)
AWEEIGY CONTRACTORS MEETIHB HELD. DISCUSSION REGRIDING THEEHTRAS FOR WATCRIGANL PETE

SRYSTHEY WILERAY FOR THEA, HE1S JUST HOT CERTARN HEW MDTH THEXARE WILLINGTO PAYL WE REED

ANCTRER GREW O MORORY A POBSIBLT A THIRD DROWIN AHOTHER

| YWEEI ORTHIG, R TBCHIRRED
R AE 17 UP WITH IFARK FRON MDSSON SOMETIME UTHER THAR CUR MEETTNG:

PLAN ERROR WITH THE SANTARCSEWER WhL RESULT b B{TRA WORK TOMORROW FOR MUSSORM, PLAR
AND IT 15 ACTUALLY Z0MCH, THE NEW SARRARY 15 DESIGNES T B0 THROUGH
S W L RGO TTANE CUT AN N THE ERRTRIG ARD |

VEBELS A PIPE AS AN SINCH : ;
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BUE DB THE PIPE N THE DEVNSTREAN S PHELAS
| FILTER. Tﬂa‘mm-ﬁvum&ommmmﬁ:w THENH,
ARY, 1E TOLD MES

| AGKED MIKE ABUUT THE PUBFING OF THE WATER INTC THE SANTTAS

i’

| THE PUMPS BURIED RCYEAR STONE TO KEER THE SEDRMENT DYT

i DESCRIBING THE PLIING HIETHODS, T ABAHDEIGED STORM, ERTOEET THIN

BEAGUM ELECTRIG I HERE PULLING DOWILALL OF THE STREE“I".H%%}'S

LR A VERY eoaﬁﬁgﬁaqﬂ_?&m};ww NOT AYIARE OF ., D
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LODIED AT THE WATER COME SRUT OF THE PLmE HOSE AND T LOUKED CLEAR. MR RAI HEHAR ALLOF

| KEVIBWED THE ECIF ARDHUBSONG NEV @?ﬁﬁk@tﬁtﬁr{;‘-ﬁfﬂwﬂﬂz%z"ﬁi'l’_z_-wg&ﬁﬂ-'ts; DIEESRENT THAT THEY
HAD ORIGINALLY STATED: JCONTA S AR G ARDEREDUIHED Wik 7O SURMIT AL AMENDMENT 10 THE

KT WORRIED ABOUT Y SEOMENT EOG ARVIVHERE BUT INTO.THE SANITARY, 61D THET [ e LY
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BEVE %memsmﬁﬂﬁwﬁa}s-H,ELB‘i?t;t}k\ﬁﬁ&empmagﬁmmwwWAT DECURED ON SUNDAY. |
; | FREROT O SITE YESTERUAY 50 | WALKED THE EATIRE STTE Tr5 MORMIE WITH JERERTY TO TS 10
- o URPERAND THEWATER LEYELE ASSOOITED WITH.tHE ELOBOURG. 1T SERWS THATTHEDEEPERT
T FHOPDING OCCURED B SYHE AREA OF JUTH THRELAH AT BRGED o4 SOME OF 17 1= (HIDIGATORE FOR

: L HATERMEIGHT. | WAS ALSD ANAREFRON THE NEWE THAT SOME RESIRENTS ON BIGHTH STREET HADY

‘ {0 [FLpDDED BASENENTS, | '

SINEH PURIPSET UP AT FIH SIREET TH DRI e THRE IR, MUSEDHS 15 0N SITEAND THECWIL
NBTALL 1T RPLACE OF THE GJTYS 48 SO0N AS THECIY REMDVES [HENL. S AN TURCIRE BT
‘ IS BLANING N}—'DF’?H%EFLQD}?TNG'D“‘MUQS’:‘H\}S CIPERAT]  BPEEIGAL Y THE EACTTLAT. ’H—&Wp} iED.
TESREING SR e TA L T1E NGV GANITARY SEWER IR TOBTH, THISUNEDRARS. . L
L ERVTTIE RO, 1 T BASIGREY AT, WIKE STATED THAT THE NG B0 BTHER WAY TOBURD IFAND.

| e e T S Ve SR TTO0 DI ENTHER WAY SICE THE DN (& SUROHAGRD. -

_ 1 AND IETTHOUENT FCOULDGET THEM TS PUNP GUT THE 1LAME THACT DRAINS WITZEL THIS (S HUSSONG
RESPONSIBUITY.SOFILL CET BORE: HHIKE ALREADY. HAD WELLS TN AND WAS WORIGRE: O BETTING,

i YeTmed, 21 AND BT AVENUE WILL ALEQ NEEDY 70 BE PUMPED 1§ A RAINEYENT AGCORDING TOPETE |

| | SPOKE YITH MIKE ABOUTMRRING SURE THIHIANEREADECUATE PUMPINE-BEVIDES TO DRAMA THE SYSTER

; IF NEEDED.

o SPEREWITH IOW:REGAR&&&THE%M&_W@&;;EW {CAD, HENAD HIS LOADER OPERATDR WORKING
i OHTOUCHING THINGS UP FOR TRAFERG. TRy BURMED UP ALDT OF TEMF CRAVES T s
[ : :

HLDODING DN THE PROJECT, LWEISHONED BIAT THE AREA RO ge T THE BOUTH ALSO. FLOODED

RADLY. AND THE BTORH BRVERIS N WORKING ORIER it SECTION, HE ST, THOUGHT WUSSOR

SPOKEWIRS TOM BRESARDING ALL OF THEISSUES (OINE O AND THE CHNVERBATONS | VAS HAVING.
BEVENTIONED HEHAD A GALL FROSH SERORTER QUEE ONNG SCHEDULE AND FROMANANGRY
UOVIEDWRER WHO WAS-OK ONCE HETALKER YT HEI L O L OF THE CrHES VIEWS TOWARD Thit

FEOUDIG AND WITH THEIR BELIEF 17 |5 HIUSSONS FAULT, HETHOU T (T WAS. GOING TO FLOGE ANYYUAY
E A THE B ISEUE IS THIS TYPE DE FLODDING YWiLt ALWAYS BE AR [SSUEUN G0 DUE TO-THE STORM
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[ FETE CALLED ME ATD TOLD WE HE RIRED LAY TO INSTALL THE ADDED WATERMAM TIEINS ON $OUT
L GAMPBELL AND ACRDEE WITZEL KT 7950, HiE ASKED I § COULD BTAKE OUT SOMi: STORM SEWER, SPOKE
Wi HRARY BIILLER FROB: THE WATER DEPARTRENT ARD ASKED HIS WHAT STORM BEWER HE REEDED
SYAKED. 1HAD JOBH SR JEREMY STAKE THINGE OUT. '

PETEMENTONED THAT HUSSON WOULD ROT 5 ALLOWED TO PURP INTO THE SARITARY ANYHORE URLESS

T WAS CONTAMINAT 2, HE CLARAED THEY TOLD HIb T Ag 1 THE EOIP ANRTHEY COULD DO . 110LD

PETE THAT 176 ROT PART OF THE ECIP TO PUISP CLEAR VWATER INTO THE SANITARY AND 1T I8 UP TO Trik

CIfY 1o PoLICE THEIR BEWER. THEY WERE PLMPING JNFO IT RIGHT Y FRONT OF THECITY INSPECTORS

,%R mii&}ig%ﬁ PROJECT 50 FAR ¥ THE HEPRCTORE HAD WO ISSUE WITH T WHY BHOULD I BIRCETIS
{EER FAGH ’ :

PETE GALLED WE LATER JTHE DAY AND AGKED WE IF | 1AL THE AUTRORITY TO SHUT MUSHOR DOWH I
HIECTTY HAD ASKED METO, | WASNT REAL SURE WHAT HE MEANT. HE THEN SAID HE WANTED TO KNOW
i WHAT ALTHORITY | HAB TO SHUT TSSO DOWH SHCE THEY FAD BOME STORM ABANDONED, HE THEEN
ABYED 1B WHEH | KNEW THE STORM SEWER WAS ABANDUNED, 1 TOLD HIWTBIAT THE PIPE PLED ALONG
1P SRADE WERE THE BIVEANAY THAT SHEY WERE ABAMDONING THE SYSTEM, HETOLD METHAT DIVE
PATEK FEELS J AW ALSO REGPLNBIBLE FUR THE FLOWDING. TOLD PETE THAT | WAR NIT SURE COULD -
ST THEM DOWN IF THE CITY ASIED ME T0: 1 WOLLD HAVE TO REVIEW THAT. ) ALSD TOLD Hite THAT THE.
MEMNE, METHORE, AND TECHIIRES THE SONTRACTOR USES TO DORSTRUCT THE PROJEGT ARE Mis
REPONSIBILITY ANG 1 Al NOT 4 THE BUSIHESS OF DIRECTBIG THEMON HOW TO PO THEIR J0B. AT THE
| AR TIVE PETE WUAS IN THE SAME WEETINES AS | WAS WHER 1T WAS EXPRESSED TO MARK 3 AND NIGE R
OEWUBEON FHAT WE WERE COHCERNED HOMW THEY WERE DN TD CONSTRUCT THIS PROECT-AND
HANDLE THE §TORM WATER, WE EXPRESSHD CONCERNS AND THEY SAID THEY WERE ULNFIUENT ST
COULD BUILD JT M STAGES AND HANDLE THE WATER. | ATSO. TOLD PETE THAT THIS WAS A RARE STORM
ANDIT I8 BIFFIGULT TO EXPECT HMUREDR 1O PLAN FOR N EVENT OF THIS WMAGNITUDE, HME BAID THAT DAVE
PATER HAB A COUNCH. MEETING THIS EVENING AND THAT HEE EXPEGTER HIM TO LAY SOME DE IHE BLAME
| oN THE DEPARTIMENT FOR THE BAVENTS. | FEEL THIS |6 APASS OF THE BUCK, BUT 1 DIDHT SAY MUEH T0
FETE REGARDING THIS. HIB TNSPECTORS AND PETE HAVE BEENGH THE JOB EVERYDAY FOR 2 MONTHE -
WATGHING THEN BURLDTHE HIRLITIES AND PULL OUT THE STORM SEWER. IF THEY WERE 5O WORRIED.
 ABOUT THIS WY WASNTIT EVER WENTIONED PRIOR TO THESIMCHES OF RAMN. | TRIED CALLING TOM B TO.
BT Hiv EROW ABGUT THIS LATEST DEVELOPWENT, BUT WAS NOT ABLE O GET N TOUCH WITH MM RO
WUEH 1 GAN DO ABDLT THE SITUATION.

| s R BYOPPED I THE FIELD SFFICE LAYE N THE RAY AWD ASKED WE TO CALL BOB DEMESY FROM THE

T REINELANDER OFFICE. HE 1S THE VP AND WANTS TO TALKTO ME ABOUT WHERE 1T BHOWS THEY HAVE TO
PLNVP WATER, | SHOWED HIKE It THE SPEG BODK WHERE [f COVER DRAINAGE BURING CONSTRUCTION,

HE CALLED BOB BACKAND THER BOB SAJD HE WIIAD BE 0N BITE LATER 114 THE DAY FO DISCUSS THIMGS

LWITH ME. BE LSO 3D ME WAB TOLD HOT 70 RUN THE PUMPS LT, GOMEDNE TELLE THER HOW THEY

. RRE.GETT&NG'COMPENSATE& 170D MillcE HE MUST RUNTHE PUMPS IF T FATHE A DROF., HE ABREERD TO

NEAT AT LEAST. | WILLTALK WiTH BOB D TOMORIROW,

WEEKLY MEETHE IS TOMORRON, 1T SHOULD BE WELL ATTENDED FOR A CHANGE. TEXPECT A FEW PEOFLE
{ EROM THE CITY TO ATTFRD ARD VOICE THEIR OPINIDNS. '
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PUNP YWLL BE I THIE PIT Al DIRECT PLMEE
GUTERLL, 4TH AVE WESTWILL BE HAN
THE 4TH EAST INTERBECTION 70

1HIOSTEY RETAR,: iy ioRE I AWE L IR T WAEL FUMP SOME BATER
\ YOLUME DUE TOHEADLEES, & SioH
TO DRATN THAT SYSTEN AHD WILL UM THOUT TOTHESYSTEBIAT FOK

T RAGHS, BOJE THERES
e

UP-TOTHE
AR YL

REBD A DIFFERENT £ 55 GODIRE HERE THE WL &
EAREMENT N THE GRASE FIELE '

e I TR R FROUGH STORAGE BUT THE PUTIAL THODGHT 15 THISAEEA DN

HEED: !

5 Dbl ATTHE T Y B MUSSOND FAULTALCH

v HELD THIS MORNIIE, TN ATTERDANCEWERE TOME, JLLWIGHARLSDR, PETES, STBVES,

AHCE: 1 JEIRERY AND MYSELE, | ) Wilice WASHERE FROM NUSSON. DISCLSSER PROJECT

ISEUES 10 BEGIN THE WEETING: FEIE MRk T6 OE MEASHDP DRAWHG DEHHE TYPE WU i
. 10 THE GUARDHOUER DR THE BRIDDE. WE WILL THOT INSTALL WITHOUF (T

S{HCE MISS0N DDES NOTKNOW WHAT X0 BULD: DISCLSSED THE MISSED STORMIATERAL 11 THE

ST TRV AB WELE AG THEMS DRAIN TO ROWHEREOM CAMPEELL. WILLHODICEVERYTHING BATK

| SUNDAY ANDTHE PRSSBILITY, OF MORE HEAVY RAINS TONURROW, ASKED MIKETO DESCRIBE B DETAL

| \WISAT THEYS PLAB TO DO T0 GERTHEVIATER DEBITATED O THE ARERS WITH HO DPERATIONAL STORN

| SETLS o THEIR QUTPALL THE BASIDFPLAN 1648 FOLLOWS: BHSCH PUBE AND TPH AVE WITHRUMP DRIWR
TRAT THE WATER COLLECTED AT TTHAVE

SR O THE MH AT FAMLY VIDED WHICH DIRAING TO THE
JOEE : A PURP BURIED 1N STONE WL I8E PLAGE AT
SFER THE WATER HERE FROM THE GRADEINTD HEMHAT FEAMILY
ALLOF THE WATER FRDBSRD WL DEAINTO WIZEL ANDHWILL
AILL PN HWHICH BRARD UNDER
PUMP WL BE ST AT WITZEL HIMITE
A LLEY TECH PARWING LET, THIS 1S
: RE THEY WILL PRAIN THIS SYSTEM ONFOTHE GITY
FET T SHEET DRAI, MOST OF ITEDMES BACITO WITZEL, HARD TO:

CARAY NOE IATTER,

FUECRIAY., T4 = MEASURES J PLACE BY THISEVENING. |

KD CROSING Aﬁv‘smmm‘s_nﬂm:mLi;ﬁ_lﬁumfmw@sr&P&_!.v:us:so,té 5 FREETO CLUSE ASTHEY
RS0 WAIVED THE NOISE RESTRIGTIONS 136 WEEDS TO PUMP AT-RIGHT ANYTIOE THIBWERK.

RO TO il TEINATER CANIE I THROUGH THE

'O BLOWOUTTHE

HPLD A REAL LOT

hm_ip%ﬁyﬁgﬁ R VARG PUNPEL [T WENT DOVUN IN THE B
E SONNECTED, I ASKE RO TR AT R L IR A

ASEWENT, HOUSE WY HAVE
CUE T RERTORNEEWER.
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' Chary Date | Deyof WVilesk Broject | Resident Engineat )
g 212D Thivsday RYAN SCHANHOFER
' Author _ ‘ Federal Project Bumber Fiee. Atfpchroents
Feyan Schanhoier TP 2007538, 540 None
‘ Prims Contractor
WMUSBON BROS,, ING. - ]
Entered BY Revised By ~RevisionDate Revision Mo,
L Ryan Sthephoie!
Sunrise  Sunset " Temperatures ‘ Weather
o towr B2 "F  Higm72 °F | . HEAVY RAING
:T:ummems ; ' '
PROJECT DIARY:

SONTRACTORS O SITE: WMUSSON

DUE TO THE EVENTS YESTERDAY ¢ \WAS NOT ABLE TO ENTER THE DIARY INFORMATION UNTIL ERIDAY
DORNING . T WAS A CRAZY DAY 1N WANY ASFECTS. _

THE FORECASTED REPORT EOR THE DAY WAS HEAVY RAINS THIS AFTERNODN, WMUSSON BEGAN PUTTING
THEIR PUMPS INTD PLAGE PER THE DISCUSBIONS AT YESTERDAYS MEETING AROUT 5-10AM. THE PUMPE
| ARE BET AT TW.ETH,W*{ATH,ERD;WHZEL,AS WELL AS I THE WITZEL INTERSECTION.

MIKE AND PETE GUT ENTD'ANDTHEF: DSBAGREE—MEI\IT REGARDING EXTRA WORK, | ASKED EACH OF THEM
EEOWNOW CN 1D MAKE SUBE | Al 1N THE DISLAISSION WHEN A WDR LIRS
REGARDING WHAT 15 HAP

TOTALLY DIFFERENT STORIES FROM EACH OF THEW WITH SITUATIONS,
BT TUNE, 607 IF WE ALL SIT DOWN TOGETHER THE PROBLEW Wikl BE

STEVE G FROM THE CITY OF OSHKOSH CALLED AND ABKED i MUSSDN HAD ALL OF THEIR PUNPS iN PLACE
AS DESCRIBED N THE WMEETING. WE WENT OVER THEM AGAIN. STEVE THEN ASIED THAT | HAVE MUSSON
SEAL THE NEVW SANITARY MANHOLES NEAR IMPROMED AND 3RD AVE AND INTO WITZEL 50 ND WATER 3OT
INTO THE SANITARY. { CALLED TOM B ABGUT THIS AS MUSSON FEERS THIS 15 AN EXTRA. TOWM TOLD METO
LET THE CITy KHDW THAT THE YWORK WILL BE PAID AS AN EXTRA AHD IF L WANT HE WiLl CALL. 1 TOLD Him|
WOULD TAKE CARE OF 1. W ENT WITH ORE OF TONYS MEN ANS SHOWED HiM THE WS THAT THE CITY
REQUESTED. TONY WAS NOT WORRIED ABOUT THE EXTRA TIME TO DO THIS. [ THINKHE WAS TRYINGTU
KEEP PEACE, [T TDOK ABOUT 40 MINUTES TOTAL. ALSO HAD THEM BAG ALL OF THE SAMITARY MANHOLES
DN THE PROJECT THAT WERE ALLOWING INFETRATION TO STDP THAT PER STEVES REQUEET.

RATM STARTED AROUND 1 1AM, HARD BUT LET OFF. ON AND OFF FOR A WHILE BUT THE PUWIPING WAS
WORKING. GOTA CALL FROM PETE AND ALSO HAD A WESSAGE FROM STEVE G THAT THE 58 ON BIGHTH TO
THE WEST WAS BACKING UP. | WAS AT LUNCH BUT IMMEDIATELY SOT IN TOUCH WITH MIKE R AND WENT TO
LODK AT THE MAINLINE MH IN THE INTERSEGTION OF EHSHTH AND DHIO TO SEE IF ITWAS NOT DRAINING.
THE LINE COWING FROM EIGHTH TO THE WEST WAS DRAMING FINE, 50 THE INLETS It THE SAG OFF THE

F PROJECT LIMITS WERE NOT. | GALLED PEYE FROM THE CITY TO LET Hilv INOW THEY WERE PLUGGED.
THERE 15 ALBO AN WTERMEDIATE INLET BETWEEN THE SAG AND OHID STREET THAT WAS DRAINING OK.

EXTREMELY HEAVY RANT BEGAN MID EFTERNOON AND CONTINUED INTD THE EARLY EVENING. {HAD LURE
‘OBSERVING THE 7TTH AVE FUMPING AND JEREMY AND | MDVED FROM { GCATION TO LOCATION TO DBESERVE.
THE RAIN [SCOMING DOWN i SHEETS, BY 5:00 WE ARE LOSING SIGNIF}CANT@RW'M%WATE{ THE
UMD AT WITZEL 18 HOT WORKING, BUT TONY 1S OUT GETTING IT GOING. THE SYSTEM IN THE FVTC LOT IS5
TAIGNG THE WATER WITHOMFF PROBLEM. RECEIVED A CALL FROM STEVE G ABOUT 5:30. HETOLD WIE THE
GITY OFFICIALS ARE th THE RASEMENT AND THERE ARE TORNADOES AND SEVER WEATHER ON THE
grRizON _ICALLED AL OE IJKMEN_QEEMDUWMBF MIKE R AWARE OETHE

Contrach 20071211022 Diary: 6H2r2008, RS . Page 103
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WARK O ERDM MUSSOR STOPPEE BY TOPRYTO DISEUSS THE STTUATION DIt THEPROMECT: HES AL
SATHERING BIFORMATICR RELATING TO PULPING, Hris g THE PROJECT. HIEEXPECTS TU SUBIIT AGLO:
} EOR PURPING WETER OW THE PROJEST. C ‘

oo {SPOREVITHBTEVE G 3 ASIED IF WE PAD FINBHED THE W2 O THE REPARED BANTARY WS YET; 1
oo HEAAT Hag BEEW DORESIRCE THERIDAY HERGAN SBAIDTHEY Wl!.-__L. SENE SD}&QA}&E TOBET T,
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P

i WECOULD PUT SOME GRAVEL It THE LW SPOT N FRONTOF HES PLADE, - [T RERLLY JSNT TOO-BAD BUT
FF WL WIAIGE 1 kIO MAEPIER 20 [HAD MUSEON SCRATOH B LT I THERE

§E ROTOLD JE THATMARIC IS BEINS AWHOLE LOT EASIER TO.WORK WITH TODAY. HETHINKS HIE BOSS:
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Ryan Schanhofer

Vs meeting, in which place they bring more 1 T don't recall any coaversation. We had =
2 fagts to the teble regerding maybe thetr Z 1ot of discussion about the storm sewer
- cost rate, you khow, some peperwork, 3 outfall.
ST Ghatever they think.  And typically at thzt 4 - But they never reised any concerns thst the
5 stmge, if I still don't agree with the 5 DOT has to chenge the plans sad .
B change, then they’11 gd forward with the & gpecifications regarding the stsrm sewer
7 writhen process. 7 ouefaliy
g 0 And o your knowledge, yow! don’t recall any B They may have. 1 don’t recall, po.
= situztipns on the Dhio Strest reconstruction 8 Were you concerned about fhe storm sewer
10 project where it got to the twe-day or 10 outfall st 8117
11 Five-day written rotice from Husson 11 Define soncerned. In what terms?
12 Brothers? 12 Conceened that the weter would not drain out
53 A I-don't recsli any. They provided written 13 the puifall in the event thers was 3 rain?
14 - @ weitten piece of paper requesting pr 14 Yes. '
15 whet they'had for cost or what the cost was 15 And when did you meke thet concera? AL what
16 going to be for @ certsin item. AL that 16 point in time?
17 point we were typically in agreement there 17 T think I wes concerned from when we started
18 was @ chapge. And the Test thirg to 18 4n tetms of how -- how 1T was going to get
18 negotiate was ihe setual dollar awount. But (18 constructed, the area, the fact that it is a
20 1 don't recall any. There could have been 2D submerged system. So at Teast the
21 some, but 1've done 50 maRy different change {27 " contractibility issues.
22 orders singe thet projest, it's herd for me. 22 pid you discuss with Husson Brothers the
23 to recalil. 23 concern you had shout drainage during the
4 0 Did Musson Brothers ever discusg with you 24 construciion project as to whether or not
25 their concerns about fiooding on the 25 there was sufficient pumps onh the site
R 4 19
1 Ohio Street reconstruction prajéct before | 1 because of the outfell concerns?
- the storms of Juns 1Z2th a¥f 20087 2 T don't remember B specitic conversstion,
3 A 1 don't recall Tiooding being discussed. It 3 but I know we tslked about pimmps B Jot. So
4 may have been, bui I don't remember it. 4 to some degres, yes.
5 O 1©id they ever tiscuss with you, prior to the | 5 hod §F I remember from your prior testimony
& June 1zth, 2008 fiood, as te whether of not & when we were heras last weelk, it's your
7 they had concerns thet the Fox River Was.. 7 ststement that the zmount of pumps and the
33 bmuw the storyd sewers? 8 strength of those pumps was up to the means
g A I don’t recall if Hosson discussed that with g and methods of construction of Husson
10 s or not, or with me personally. Idon't 10 Brothers, correct? )
1 remember =y spewific copversation. | HR. DUDAS: ODhiect to form. Go
v MR, CARLSON: You mean sbove. i2 afesd. You can a&nswer .
13 MR, POSANBKI: OUh, I'm sorry. Above. [13 THE WITHESS: Can we go off the
14 ves. Thenk yDu‘. Rich., 14 record for one second? It has nothing to do
5 0 And with his ststement that they were 15 with that question. I has to do with what
16 expressing copcern -- 16 he said. I just went to know what object to
1TOA 1 understood what you were asking. 17 form means .
48 O vwith his comment, still you don’t recall 18 (Discussion off the record.)
19 anything? _ 19 THE WETNESS: Could you reask that?
20 A No, L.domt. It's two and a haif years agn. |20 HR. PUSANSKI: Couid you vead it
2t 1 mean, ii's hard Lo recall conversations. 21 beck, piease?
22 (0 Do you vecall ever teliing Husson Brothers 22 {Requesied portion was read back.)
23 that thers would be no deviation from the Z3 THE WITHNESS: Yes, that’s ultimataly
24 plans and specifications regarding the storm |24 up to them,
25 sewer outfall? 26 BY KR, POSANSKI: '
i8 20 J
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Mark P. Cornelius

57 O So you snd Ryan had a discussion after the
- 15 fact here?

1@ A Yes. '

20 @ So you had this weekly meeting and

21 pete Gulbrenson prought up the fact o you
22 that, hey, cah we do this on &8

23 wiopk-by-bhiock basis, and you persdna‘l‘ly :
24 said that you're not quite sure iT it was
“?..5 constructible that way, right‘? But you

41

Y N ) M
Dwmqm.mﬁiwm-—t

1 0 And you were &% that meefing?

2 A Yes. ‘

3 Q7 And who e1se was st that meeting?

4 A It wes -- I believe it was in 8 weskly
5 prograss megting, on wite.

s @ Oksy. And do you remoiber What his words 1o

7 you ware. nasically, not the exact words,

B but what was the general Lone of his words?
g A Can we do this ona b} ock-by-bleck basis. '
40 @  And what dig you say or what did somebody
31 say in response’?

12 A 1 just said iFit's c:nnstrm:’cib'ia, yes, but
13 .1 gidn't believe it was sonstructible to 4o
14 it oon B b"lock»by«b"imci:: Bisis, end 1 spoke

15 with Ryen in detail as far @s thé seguence,

A8 and Ryan agreed.

je that kind of your --

1 wolrtd leok into it

2 A Yes.

1 @  And what was #e. Gulbrenson's Tesponse io

4 that? .

5 A I believe Ryan “spoke with him about it and

& pete understood the reasening why we
CF m@’m*%au it on & Liook-by-block basis.

o 3 O pod 1 guess tHe @esi%ﬁ‘-ﬁa—)‘tﬁ&;_,‘sir, 35 why

5 '"GE§"€{”BBE"ESﬁEt?uctibwewunwa~b}uck-bymblock
10 hasis? What was the reasen behrind that?

+4 A Dus to the camitary sewer and the watev main
iz rasonstruafim. we would have to have the

13 water main in and the sanitary sewer in and
14 shut down censtruction until those lines

15 were tested, =nd then come hack and put the
16 1aterals in, the sewer ang water laterals

17 in. Then we wolld have to put the stors

18 sewer in, end it would be about a two-year '
8 project +to do it that way.

g @ Didyou inform the City of Ushkosh or the
yal oOT of this fact prior to vhe letting

22 process?
73 A No. .

o4 O WBY.ROER - es e Lo

25 A Because rdy"'i}rédéﬁéténéi'ﬁg"@és*‘Eﬁﬁ"t‘""?i et

42
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A

time, sorrest?

going to be & b1 ock-by-block process. There
was no need.

1'71 put some bracksts arourd Exhibit 2
here. S0 1T you cah reag that particvlsr
area for the record, and then wz'11 discuss
ghat 19 you cotlidy pisase.

¥R. DUDAS: He wants you just 1o read
this to yourself. Are you fust talking’
about from here (indicating}?
wvaah. If you can just vead it for the
record, 1t will make it easier. First, sir.
pan you read that bracketed aves for the
record, please? And this 4s from Exhibit
Rupber Z, which is a daily diary raport
duted April 30, 2008. :

1+ wes sgreed upo that the best way to do.. |-

things §s to keep everything ceught up in
ene or two block segments. The stofd needs,
<o be cavght up so that vater can be
girected info the new systen and off. the
project.”
My Tirst guestion to you is, o yob bhalieve
hat the statement here that it was agresd
upor about that the best way to do things ob
a one- or two-block smgment basis wes agyesd
. : . .. 43 .
upon at that meating on April 23rd, 20087
Mo. ‘
8n i Ryan Scbénho“?er wrote this note. you

believe that he wrote it ervor or
wisunderstood the conversation?

1 believe hz wisunderstood.

And this was obyiously eariy on in the
project, right? 1 mesn, April 23rd was 23
days sfter the project started, right?
Correct.

5o not a whole 1ot of ihe roadway had been
removed on Ohio Street at this point in

i believe 50.

Do you have an estimste? 1 mean, We'TE
talicing probably 23 days tnto the project,:
probably mayba one block or two blocks had
been removed? '

T want to say it was about tws or ‘three
wiocks, yeah.

and it's your testimony that it was never
agreed upon that Musson Brothers would do
this on a blosk-by-block bagis on

‘Correct.

44
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Wark P. C@me’l'ma

: Sew*tng Northeast Wisconsin

1 \}rxpu}‘{;’tb{,ﬂ It ok ot ewEre nhm:t the -..ﬂ:sr X f"al"" E‘l&'; X bﬁii&va\ T'thﬁ'tl"mt‘
) sipToyees . T a @ Ao you woatd have found the water in the
L8 0 Het evertuslly 1t's your unfierstendinyg that 3 storm sever #11 the wey up to Fth Strest
g0 Ryoa oii fo the an;serstand*mg thet, you .4 xftor you removed the Tth Bifest stors
B ot whist, you mgh‘l: ak well vip wp the B sewer, torrect? I mesh, you did fing 3% on
B gnﬁ;gm ropd beoalise 4 it does rein, even LS the First dey-on the job, right?
e o .=-h§ etoTe SBRAT SONDOSLHY, i has na 7 A Yesh, down by the river, buk we just steried
5 & e 1:0 ot 5 pteping. 8% thet point.
v A ‘cufﬁ‘é%rt. g G Ae-Sid ppint did you deternine there was
i 0 Wy ;j-mn + it haye anywhew o go% 1_1; wietetr ail the wey dows to 7th Strest? Vies
1 A .pwaugg, B ohe Tirst 88y nf“ﬁﬁé"’f:m;ent vie: &3 i;tmt whih yesy actuslty piyswa‘ny renoved
vy heli 40 gema';’ty Pl Tt Storn SeRsr rsnw; By t12 tha stora sewer thers Bl Yoy nbtiesd it
18 ThE river. tp pravenl the Tiver froh amzihg 1% there also?
1h - Siko the gm]ect e The storm sewer, 5o 1% A Yesh.
i -ftogg Sy ohia, wa had o pivg the s*torm,”gm; 15 D Uo you keow st what potat in tiwe ab
15 hil biarin plapi ng GpRIELIONS 24 }wurs, Saj, % THH Strest the stotm swer ves. renpved?
A “evon 4f Wi werp &0 cophstt thel piph W 17 A Kid-sweer.
i8 wau’&a stitl heve = pug thire. ahd we GouTa 1B Q Apd whid yoh say you pln &Mm
1 . 3-3;511 h‘s punping . WRELer, 18 3 SHTECTEY . 7 :m:m bzv.‘er, -afas tha‘i: a&tinmq__iﬁq, iag‘rzggm
45 at. pot we would bE phipnd,” o0 " 2
Q@ eb bEsinRYTY you ad ta, gt the Watdr oug of 2 Yoy id
2 she stork bower in order o reRdve 1T 2 A Heauyl b s adders
NED catrect? 2e 4 Apd oTter tThe First dfiy on the project vhen
54 ﬁ Corvent. a4 You i'eaquetS that this Ties BoOng.LE b
8 0 Bersyse yon GARCE renove 8 storm sewsr with |26 ‘issue,z diE you have a meeﬁﬁé q;t{:ﬁum ..
B 48 - - OIS )
T water 1;‘, $1, vight. or §t would be auite =3 psmp‘m in yuur office | ahnu; sy
4 d‘ijff"sc&'tt’f ‘ 5 K 1 spoke with fike Rawite bp thd ohthe. o TR
8 A Yee. 8§ Vhat ot you sey to Hike?.
3 0 you said thae baslioally oo the Fiyst day | 4 A iwe *han qat 2 bladder ami plimaed_the
B " of the. ;}:’o}ec‘t you féiind this out, righty 1-8 ‘ SovR, maw;ar e and et up pusping
5 A Yesy %, operatiphSe.
v G aed yeu duy dn\rm in the chrt wid you satd -v |7 @ A 1y b‘!adﬁar tha‘c you. obtatped, s that
B or you pulled out the storn sewpr in the B fust something you gc: to. b T6bal herowery
k! vt dnd you pzﬂle& it oopt afd said, of, my g store to get o d'té Fou have to order it and
10 ‘ go&h there's » lot vf weler §n here. 1% 110 #t zobk 5 few days 1o gét {;ham?
1% hat- kdnd of the thoughi? 11 A Mo, ¥ ba’hwe Wike Was wbie to Tind one in
12 KA. Yes 13 green By or B TWeikee.
43 0 And did you have 2 aeeting sbout this fact |43 & Is this something you kind of pump vp?
1 | with ahybody to say, hey, there's weter - F14 A Yeg, . '
16 thete winew seiipd, whet ofe de goiny te doz b6 0 And besioelly €% then just enpulfs the
1§ & Ve antiviphted twt thers woult ke soms. i 18 outiet «¢
i watey §n the stern dewers. We Oid ndt, T K Yew
8" GUESS - reatize bow such water there would be |48 f} - on the store sewer outfall To the river
44 kAT we dul ane Hp. 1m wntt dnesn't sYlow mny wate.r i cone - ik n,
20 D Ang vhen you dug ons up, thers Vaw B ot of 2D CorTett?
717 wateh i theré? ot A Yes,
2 A Yes. 92 -0 Did you have to go unaer water to do this or
zs @ 'dr:ij:iq you 5oy thay e o1 the way Fitied oo was it ghove water?y
Té4 upd ‘ 28 A, ¥'m ot quite sure how they did it. I
135 A Yeah, We Found weter in the stors sewbt a8 [EF e feve 1t was ingide of the merkole. I
, - - N N , -
Héﬂh?33«1835 HENES & ASEOCIATES 200 .- 494 .3018

page- 48 to 87 of 188

A.App.00098 "



. Mark P. Cornsiius

"TWA when w= copnented, 1 believe, up id Bth 1 theriver, correct?
2 - Btreet or sumetRing ke that. "2 A Posuibly, yes.
3 8 Ang wes thal pump stitized every day?. 3 & Whet deps the word preserve mean o you A
L 2 A I beTieve g0, 4 the POT spesificetions?
5 {0 At some point the stnm pewer system near 5 A Keep i intsct.
& “Brd Sireet was bifl kheaded, corract? g O wnet dobs thp word protent medn to you-in
7 A Yagh. I beTieve we had anvther -2 once we 7 the BOT standards?
B got up to 4th Street, wa started pumping ot 5 A Protest. Wb other definition is there?
g that poiat top. We had another b méder s 0 wel¥, whet does Husson Brothers do on.
10 gysier set up. 0 pirod ects typlonily to preserve . pmtect end
11 0 ‘Where was that wca’tad? 1 madntain existing tile drain sewers &t '
12 A 1 believe that vas on 4th Strest, 12 other subsurfave Srains? What dovs 3if
13 .0 Soyou had another bimdder system put is BE |43 typically do%
14 & Strest and Ohip? 14. A [T 1t gets Tumoved, we veplocs 1%
15 A Yes. '-;5 3 hd ym: repiate it immedt ately’ aiter you
15 O Okay, kedomy prwr guestion was did. 45 Take If put? :
A7 Hugson Brothers do something to bulkheed 17 A It depends ob the situation,
i8 tha existing srOrn SEWer. sﬁtem arouni g Q ?WWPM’: “wera there
19 3rd Strest, and do you hatw what b ehead 19 tines when the storm sower: systen was not
g nmans? 20, repizeed after the old one was taken out?
21 A Yes. 21 A Yes. '
by [} - What is 117 2z. @ SI} pr this ;;art'lwiaz" project un Ghio ‘
oy A - Putting a conorete oap Snside of P! pipe. 23, ‘ghemet, Muysson Brothers-was Soing sumethmg
24 {} pnd that was done by Hoskon Brothersy 24 ‘thst was sontrery than +h nad done on prive
las Yo neh sure ’ is8 projectsT
5 g &1 . L B3
“TT0 So yoi just don't recall shether that way i HR. DUDAS: Object to the form,
2 done? 3 A % was tone accarding to plan. We never
3 A Mok 3 deviste from the -- the only time we dama‘:e
4 0 7f I.toid vou T’ v TBad 1 some of the BOTY 4 from the p‘Eart is when we are diretted by ©
"5 notes that they stated that Hiisson srothers 5 Briginaer .
4 T bu’!kbcadmg the starm SEWET syshem & @ Bur is this par 'twu“lar Snstance, You're
7 around Srd Strest, you just don't romesbar T saying thet to preserve, protest, and
3 or do . you di sagrea\ witis that? & maintain means to replace the otd storm
g A Ve may have. 1t would heve been under the a3 SewET syates with & new onhe, and in this
10 Hirection of the o, thoug‘—a 10 partmtﬂar instanse, maybe :zcterding to the
44§ But iF musson mrovhers Jdid ‘betkhmed the 1% pleas, buf you may not have repleced 11
12 stcrm EEWer sys’cem near 3rd Straet, the pump 312 right away?
By thet was thew nesr the river would only be 13 A At the enginser’s discretion.
14 pumping water from the river o 3rd Bireet 14 [*4 Sa the eng'm»er ~- 1F {he enginesr told
A8 then, currect? )i was ia s stoim ST 13 Husson Rrethers that it dossn’i et to put
18 A T don't recalt. how, the storm sewer ran in 16 back the sturw sever Systen iEmediately
AT the city at that point. ‘ 17 aftér teking it ouwt, you Tistened to the
18 0 But.you wouid agres with ne that ¥4t gid 18 engieeer?
18 get bulkheaded -~ you'ie seying Husson 19 A Yee-
26 Brothers preserved the exizting storm sewsr on 0 Ahd in this pariticuler instance, did the
21 systew by puttiag & pump. fesr the river, 21 enginger tell you no% t¢ replace the
gz oorrest? 22 exitting storm sewer wilh & new storm sever
91“‘_—5‘!'&_ i e Cam ‘mmedmte‘!y atter Leking it out? .
jzs QI it was bu‘Fkhﬁad&d at 3rd S*treet T wonid 124 A “He” :agren:d Eiag 1t WhTE R ey "
5 oty e pumping woter from the b ichead to % gong ey T )
o ' ‘ 52 S 84
g20-733-1835 HENES & ASSOCIATES 200-434-3815
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[P

¢ gremeitryerea s :

& queEtion 18- '

s _afk'”?» Gorfielius
s T A Tden't understerd Whet

£3 Hh sbrar Mt thet point.
Cx @ XF your testimeny (Mot the wesns 2t 2 § o you keus you hot ooB by the viveT, byt
3 wetheds -~ Strike that. Your Tostimay e 3 yoit don’ % fenow wrore ¢lge you het puaps #t
& vhat 4n order €0 proteet the grainage sywL¥s ¥ a1t '
5 gnd provide temppraty draipege of the A 1 miTk e gid have annther onk Bt
8 ponsirretivh proatt, you ved APE g 4th Street.
¢ oorreptd 7 0 Aoy other romeeT
8 A carrgﬁp g A 1 ‘weiteve we hod OEheT pre ot thors.
o . And your testinony 15 that you woVEd the g B Doy Voo whet's they were 1catedY
o puips of dewn e project &% you. went @ A N beoae I wasn't o7 the project-
1 “fjrkhay and Furthiy BOULH, porveot? 1 & Boiw dsr dowmn the projest vak Hussor Brothers
<y A Mg dovad sone pUEeSs 12 on June T2, 2008 do you keow? ;
1% R Pyt Ehere yaen & enougly pUmPE ¥n be BL BVEYY A The ?av‘emant rampva} pr ihe e vittest
g5 wisgle arh 18T : tiz @ Pavenest removat. :
s B B - , lsg A . hetiehe the paveignt removi} Wes repoved
i & o the menhotied that @ﬁ':in,'i: faé B s 116 1 to Bk oF possitly vp Yo deh Avetme 3t
W7 gidn ¢ hove the ahiTity T8 pafp the wetEl a0 thet ptits _
i4n e Tt wes going dolin 4n there. onrrect? ki3 - Nk, DUDAST Den, you o3 portinite.
18 B Moo : : 43 asking him questions. Byt ety Yot i 2
ay G And if ther® wos woter poatitg up §n om e 129 good tise O Breal, o we take 4 bouptEy
z4 where Lhere wosn't & PO there wisn’t @ 2 . POSANSKE: Yedhw.
e pusp. Lo MEVE vhe waker put From thefe 2ist. w0 50 the pavenent was remved #15. the wiy 5.
23 porreci? : - k- gehy Avene cigt urpung dure of 2008,
; nat A Ho. M wostd prep o\it._a'!‘i &f the oW arees 2 a_t;rrer:t’_{_ _ :
8 us peckssary, but by, it Uisie, s K Yeabho § don't believe UP to Oth.  Sowewhers
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. ' 24 f% whos?
b X Hizgonsin Deépsrtmenr of Trangperisties
24 A FZ I kel have yau ever hzt » deposdtion taken o€
25 25, yeursnlf Gefhee?
- ¥ 3
) T UEEESRRIMCES T PP i
2 DEHESEY, HIELIARSDH, KEELY £ HERTEL. ¥e
LLk. 6 aghkosh Wisconsdhy : d how pimsx hss that happenedd
3 Bh RARIEL 4 PRSANEET @i Yhai sirm spprared 2 0 ewd how wany bie tab heppear
pr behetf of the Plaintiffs ik pia43
.. _Buvaen, SEIrEAT & prAEIEE, ¥ C . of 4 O 5 yoo Kekw what type of malter fhet wosd
5 Kipivton, wtpebarlo] #R AICRARD 2. LARLSOE : )
. ot thEL f{rw sppesthd mn bphalf of Lhe B A Ves
g pefendanis £4iy &f 9shkash dnd Lemghe 13 o e ek e .
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. s 1 -
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8 REPIELOR, WESpEmsRi; NN W PAYED §. PUBAT ‘el k3 T woe & WET rnot tarn aenutsitiow ttec
thol 9 npnwrad-;ﬂ tehat{ of ‘the ' ) . n BT RenatE e omaite
g pefendunt Husygn Bros o Imeo O ' g Q Exfpant dasatn or condenpavive Tsyued
lisg suEsedt: Herbk fhowers 48 A vemh. kight ko take. I puess. Is probsBly
1t a ek w e : .
%z S EDERE TD EXASINATION ‘ kM the right terk
[ _ Ry - BAGE ) ) T .
13 Ex?ﬁ%-hl&tfﬂ} by dr Ppsaniki 3 14 Q‘ AT R hod gour dopwsition t_’ih’k",. prahnbly
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“Thomas J. Buchkholz

1 O Dpid they ask you of inTorm you o ‘tslc& that 4 0 Turning your attesiion to the second page,
2 into consideration when developing the Ohdo 7 205.3..3, do you see that?
i Btrest recorsiruction project? 3 A Yes. )
4 A HRo. ' C & 0y Duoyod sés thet sewiion, Hro Buchholiz?
"5 @ \ould that be sowsthing you considered "5 A Yes. ‘
& ‘during the construction project? 1§ 0 ‘What ¥s the sectioh titled?
7 A No. _t A Dreinbge Durieg Construstion.
g 3 And thet would typically be sonething p’sacad {8 Q. Ang are you familiar with thet provision?
5 tpon the sonfracior; correct? 5 A Yes. S
10 HR. DUDAS: Dbject to Torm. 0 And ‘that provisioh spesks of vhe tubles thet
11 A Cowld you clerify that gquestion? 14 . the contrécter must foTlow when constdering
1 MR, POSAMSKI: Resd the ouestion 12 drainsge during construction?
13 b . ) 12 A Yes.
i {Rewuested porti ori vead By reporter.} 12 0 What doties does the aantractnr have during
15 HR. DUDAS: Seme objestion. 18 the cunstwct‘noﬂ process?
i6 A T still don't undergtend. 1% A To maintsin dra‘?ﬂages to the best of their
17 fR. POSANSKI: Read the gquesiisn iy shitities.
1B anain. ‘ o 45 0 and i3 it vour lmdarstandmg thet the
18 (Reguested -portion read by reporter.} 118 soniractor is. responsilile o meinfain
20 A (Ennt'inueﬁ} flow we do §17 We design sterm |20 drainege at all times during theé
21 . sewers to s standard, fO-yesr storm, check 2 construction project?
N iBiyeny shorw Bo that 95 what your desingy B Ve, . ‘
| 23 for, unless you'te direcied to.do sbhathing Joa 0 fs #f your understanding that 1% is solely
24 215, which 15n‘* the standard prat:twa 24 ihe duty of the vontractor to meintsin
25 @ And they never "asked you te do sonetiring 25 dradnsge’
: % \ 27
1 gbirye and bayerd the sta";ciarﬂd coFfeeE? A Y
2 A Yes. z Q  whet doss it mesp Lo you gnder 2 ssction
2 0 It's your um&rs*fandmg, durmg the G‘nu 3 wher& 4% says the i::emtrzr:ﬁ:m“ mua’t preseive,
a S‘(;T*Bﬁ‘t rer;orstwuuw wr ujm,i‘ Lhat ihe rf-' protect, and pe mtam‘? What 5"!3..-:5 that meon
5 " goptractor for the project was Husson Bros.? 5 to you?
& fs that your understanding? & A EBwetly whal it says preserve, proteet, and
7 A Yes. . 7o reinbaic
5 a And sson Bros., lnc n iB reqwirea 4] B Qf Whst uoes the word pra,aerva mewnt  HhEL do
D tollow the standard. spemfma't‘wns for B your mderstand thet. to mean s a DOT
-4 Wighwsy construstion]. right? 10 offipial?
41 A "é’ﬁey“re Fequired to follow the stendard 41 A As B DOT offfciaT. 11: \.'mutd nean co not g
42 spectfivations. iz penligently. r
13 8 Aad you're fewiliar with those? 13 weren't gaing to be worked un. Sa..far.
13 A Yes. ‘ o _exawpie, if ws're geing te m:t in storm .,
15 MR, POSANSKI: Hark this. 15 ‘sever froR A fo 8, they don't rip out from C
1% {Buchho]z Exhibit 2 werked.} 18 o D When they Te working on A to B,
17 @ MF. Buchholz, I'm showing 1o you now whist 57 O Bo, for exempie, 1T Dhin Streek % being
18 haé been marked s Exhibit MNo. 2. First 18 reconstructed from 8th Avenve =11 the way fo .
11e off, do you recognize the cover page on thet 19" Witrel - you know that arag_&gﬁgﬁ?ﬁ
20 dovument? 2 A YES.
o A Yes:. o G- T that woutd mesn to you thet the
2z @ &g what s 47 2z gontractor wou'ld pot take out the mﬁo‘i&
23, A It's the 2011 edition of the Wisconsin 23 entive storm sewer system Trom gth Avenie io
24 Standsrd Specifications for Highway and 24 . Witzel ot ofe fime?
25 Structure Censtrociion. ' - 95 A Corrsct. -
5 28 BN S - =
820-733-1835 HENES & ABSGCIATES ROO-434-3015
Serving Northeast Wisconsin nf {22
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Thomas J. Buchholz

{7 Wowid it =it there for z4 hours? 1 appears to Do the plans for the bridpe on _‘
2 A Ho. ‘ 2z . the Ohip Street reconsiruction projest;
3 4 it would typically flow dows the street, gu 3 correct?
4 into the stora sewer: correct? 4 A o, it represents the south approach to the
5 A Ves. 5 Wisconsin Strest Bridae.
g Q Do yoU srderstand ihe congept of hydrostatic [ § Q I =pologize. Within this packet thougt,
7 . pressure? Do you have expertise i that 7 there are some more plans. I1f we could turn
B ) sres? B to Page -- it basice)ly doesn't have B page
a A HNo. B number, but s State project number of
40 ( The ides o whather or not wster would stend |10 &11p-16-71. Are those a separate set of
gy - 4p front of a buitding for 24 hours, you A1 plans within this packet?
12 don't have any ides whether of nort 12 A Yes.oo
15 hydrostatic pressure would cause the water 13 Q What ares is this?
14 - © pressure to rupturs buildings atong the 14 A For the reconstruction of Dhio Street from
Rt roadway? 15 South Park to Witzel.
t6- A No. i 0Q That's what we've been talking about todsy?
47 @ You' re Tamilisr with the Hain Street 17- A Yes.
18 raconstruc;t‘uoﬁ prod ect in ?he City of 1 @ These pians Were degigned by who?
4y ... Oshkosh? ja;;:;»é;-a wrE-Gorporation.
ey A T heard of it, yes. 20 0 They were sccepied by the City of Dshiosh:
s 0 Were you involved with that one? 21 rorreck? .
7z A No. ‘ _ 22 A Yes.,
23 0 Bbo you have personal knowl sdge a5 to whether |23 0 And why does the L"n‘cy of Dshkosh ae:::ept
i or not this wes done #ipck by biock or vhole |24 these plans, do you knpow?
25 " gtretohes =t 8 time? 125 A Becausa this 18 2 coonecting Hwhway and
450 T 51
1 A I don't know whers the zanitary sewer lsid, i they becone the yliimsie meimteining
7 in terms of re'iat"sonsmp +o the storn sewar, i authority of this, so they have io accepl
3 as it relstes to what happened on Ohio 3 them because they‘:"e going to accep{
4 Street. 5 maiptenance of 1.
5 Q Fair enough. _Bagically 1I'm =sking you what 5 {1 Also st the bottom of this document there is
] happened . You don’t know? ‘ 5 a signature It tooks 1ike -- s that yeur
7 A Ho. o 7 . signature at the buttwm right-hend corner?
a ' I show to you what has peen marked g. A Yes.
] previ ous'ly B3 Exh'ntnf; Fe. 23. Do you g @ You sigoed that on 7130 of 2097; sorract?
10 recognize tHAT doesment? 1p. A Correct.
11 A Yes. 44 @@ Towsrds the top of th’aL page there's
1z Q  what is it7 12 something that says es-built plan. Do you
3 A This is the south appresch to the Wi sconsin 13 see that?
i4 Street Bridge project. 14 A Yes.
45 0 and then 1731 représ&n’c to you, 15 O What does as-built plan mean for the record?
15 Mr. Buchhelz, this was previously mzrked =5 16 A As-built means the project Teader in the
17 Exfibit Ho. 23 ia a different deposition iT field will meke note of any changes that
i8 that we had. ' 18 accurred in eonstruction. Typically that
! ¥R. POSANSKI: Haybe, Tor purposes of 18 could mean an iniet thaet noved, a manhole
20 this deposition -- sctuaily let’'s mark it as 20 that moved, something that nitimately the
21 another one, 1T we cowld, please. b AR mainERining suthority would want 2 record of
2z {Buchbolz Exhinit 3.marked.) 22 what changes securred.
-Flza Q. {Cortinued) Showing to you what has now o3 () And it appears 8% ihough there’s three nemes
24 been asrked as Fxhibit No. 3. you Had z4 sn here for peopie or entities that were
25 represented before that tiyis Tirst page Z5 involved ¥nithe. es-built plans; correct?
50 52

820-~733-1835

gerving Northeast Wi seonsin

HENES & ASSDCIATES

BOD-434-3815
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SPATE OF WISCOMSIN - GIRCOTECODRY FINNEBAGO COBNTY

SHOWERS APPRAIBALS, LLC, , SN
Cive Mo 09-CV 1438

lufe Coder 30301

Plarisifts,
-

CITY OFOSHKOSE,

MIESSONBROS,INC,

WEST BEND. MUfﬁAI.: }‘.‘J\S’[}R&\EG}S
CGI\EFME. gag

TEAGUROCE Wﬁsaozﬂsm IﬂmNTCifAL{’ff@S
WETUAL I&&‘ﬁmm

‘Defendate;

AFFII}AE’IT oF M{ w‘ Sﬁf}mas

CTATE OF WISGORSR )
" Ysg
WMIEBM?%{B EEONTY )

MARK W, SHOWERS, ‘belng: St éuly WO bﬁéaﬂa déposes ahd shites. uwiefpamﬁy
of; per;my pursant to togs lavrs o The:State ot Wmonsm (it th Thipegoini i e G voTreets

1. 1oake B AfRARvit Oiposition ‘Defmc}ants‘ Wofion: for Sammar}r
}udgmga;at being duly auihorized.

2. {#m cumpeienma festify to thedacts contained hereln, e swnt:bz;m 2 asold
¢ ¥ personal tmoriviedge.

 hovhadEain 1
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3. ngrmauymmlmmm;amgmmmmv{;6M~.m¢, Osbikosh,
Wisconsin 54502, This butlding is the Jogation of Real Madketing, TLC and Showers Appraisals;

110 1 i tho majority owsser of Real Markefing, 1142 o] Shower Appraisals, TLC

4. 1wn aresd sitate appraiser by trads and sm 2 fieensed by the stale of
Wisconsin. :

5 uJime2007, | parchased the 601 W, 6% Aveie propeity. The propertyhad

 presidencs lopated thereon, The existing 120 yesf di@*fmildhgwaa razed in 2007 to wiake oo for
totally new constracted cornrmercial buflding for 1 buginesses. - :

S The cozzs‘trucﬁn"sx ofi e buildi'xz'g'was conaplstert and biponpancy wagtaken -
an or stiout Decersber 15, 2007 . . ‘ :

R 7. Duringfhe soitaiction of flse m:\?srj'%‘;uifltii)’éigz the Uity of Oshkosh (“Ciy™),
ancopding to-ts Codes, requited hat iy sumpy pump s all down spevts by connected o the Obio
Sireet storm sewer, o addition, the City required that foonstmet a stormm sewer inlel i my p arichng
1ot which also conmested 1o the Uliio Sireet storm sewer. “The cosl ity iristalt the parking lof stonn
sewer fnlel was appioiinately &5 000.00. ‘

: % Iwas rohiotant to »dd the storm. sewer irfet for my pasidng lof due fo fhe
adldjtionat cogls 16l have to wour. The Ciy infttoed me that [ was required by the City Code:

and that i Tad po authorty to deviale fofn thess requilrbriente.

S8 That, as piet of tho Ohit Sireel meonstuction prejest in the symmerof 2008,

exopvation of e sxisting G, Sirest foadbed below the originel Tade fopleplace un the street -

imimedisicly outside of sy '_;lziiﬁé}ji”gt;idﬁ%itéﬁ 4 601 W. 6% Avenue, 1 personelly observed dei the,

entireroadbid from Witse] Sifeet Soudh Parlchvenue, whichis approxipately 66 noiles, bad been
rerapverd 15 to 2 fest bélow the original grade. ¥ bave sitached herefo as Bxhibit “A” & photd”
depicting fhat the ffade of theto 5d was below. (he love} of thesidewalk. '

iD. - Sometios o or sfonsd June 2008, dueg the Oblo Strest reonstrackof

project, T Tain SVEHs ovtrurred i the Gty of Oshikosh producing heavy refnfal.

11, 1pemsouslly Sbeeived buth rin sorm events st ocewred on fime 8, 2008
and Juns 14, 2008, ' _

13 'They, iomeiately afitrthe firstrain stopm eventon fune B, 2008,1 persprislly
ohuervid thet the excavated portion of the street outsids rny building was holding stending water

PHOYIRS WED 1 _ A
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13, - I spoke wilk 2 City employes aud with a Musson Bros, e, {(Fiusson’
ermployes regarding the largs amounts of stending water in front on my bullding ufler the June &,
2008 swien, wnd bofore the Juse 1%, 2008 ginron, 1 asleed the City eriployee and the Miseon
erployéi if anyonewes golagto do anpitiing fo prevent this “bath tab” effont from happening agais
§ixice imother potentidly 1o storm was suficipated, Theybuth told methet there was sofhing they

could do sinve they? did ot Inow why fis wes DEUTTIE.

14, Thal, within dgys after tho-First Storm, Iﬁgrsqnaﬁjf bhsgyved a speond rain

storm evént and personally inspected the watér on Ohio Stredt onteide my building.

15. i{}uriﬁg $he Tume 12, 2008 storm, T roeail weslldng outside of ryy builting,

16, Aftérthesionn,onlwmeld, 3008, 1bistvei e stor waternt drating dus
fo (e “bath fub" il creafud by the exoavation of the shitet. The water did not fiow to the nokth
foward the Fox Rivér sinbe 55 Avenwe at Ohlo Sirtet remaboed opes to fraffin dedng the
constmction and the rohd glevation was uch higher than the exeavated road bed, 1have dttached

Tieretn as Bxhibit “B* 4 photo depicting that “bath " sffoit of the storm water In font on my
. Y

mﬁﬁiﬁg-

4%, 1 pessomaily ob*geWEé,‘t‘hat fhe storm Sewer folefs snd box pulveris *ézara.

covcxjpézfi*{ii's ‘ﬁmeﬁipg-mnfm'ia?.w'tﬁah wite filled with rond and dlit 1 have sttacked herelo 26

Exhibits “Cl, CZ,_ 3, G4, C5" pholos depletiiiy What the stonm sevwer Tnleis and box culverts 1noked

ke, Tt wad clearto me thit the walsr conld not Seals. through drie material.

7 18, Tpersopelly obsorved et thernedihilen weis dbove the water levgl and Water
ot not exter the poYm. Sewer syitem. Lhave sttached herefo axExhibit“B”" photog depittingwiiet

tive foaikities Tovked e, Ttveas slear to e that the watey Sowld not drain through the faiholes.

19, Ipemopsifyob serveil sever foot fou inches (747 si.‘w abér i B bascmont:

ofvay buliding abier the june 12, 2008 storm. THEVE attached hereto e Bxlubil ‘87 2 phate depisting

. whist ihe Watet Jouled like o my westinent on fhe norileg of fone 13, 2008

20, Whenlehimedio m?buﬁ&_ingﬂn Fane 13,2008, 1t not ohaerve anypomps

s feBiit of $iy Builing or snywhere dotn Gio Street, exgspt bepump fo fhe south.on Olo Sireet

At the coner of 7 Avenue and Ohlo Strest; however, thiol pusmp Was fiot runniog-

21 Thewater contioued fo ill the e:tﬂaaya‘te:imadbeﬁ' in front of my buildihg for

approximaicly 4518 hos affer the Tone 12, 2008 stor; the water gimply had 1ib placs to go. ‘The
witter bigan i dowly resede theroattef.

F7OD9IEE WD | 3
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o iy e i STt

event.

23.  Thevebes told, by an expertenginedt, fhat ifthe road was intett durig the
Tane 12, 2008 stort, the road Hself would have held the weight of the watet anid thers would not

fimve-boon hydrastatio prevenze sufficient to rpinte oy baserment floor. Thave sttached berefo as

Rxhibits “B1, H2* a phtio depleting what the ruphure in tay basement floor after the Juas 12, 2008

L 23.  Dviing the Ohio Strest constraction project, abd ox Fuoe 12, 2008 and fane
13, 2008, Tpersonally obterven Jarge mounds of what appetived fo be-exoavated goi) siftog on Olio
Stregt. T have sftached heretd as Bxhibit wpy o photo depicting What the founds ofdin looted Bie.
1t whas Glear o o thid fhese movnds prevented any water from dreining down Ohio Strest

| 34, Theswmppvap by besementian contmuously atter the stogn. My father
and § contadtell fis City to ask them vefy Ty sutp pamp Fas iuning as Ewas, City officiels visited
paybuilding. hallno iaed, at thistime, fhet the Ohio Strset storm sewey had boen disnonmeutsd, nor
it thip Gty offioials Inforim mpe of {hla fact. Ko fiow tat OLild Styeet was dispomeoted, it
sakes senie to T oW flval ey SHEHp pulip was bSyiling waker thathed nowhere o go sizoe the
Gl Strest stormt sewer was not fimetioning. Fwas yéquived fo nui faos ity basement since mold
i foring, sinot the water had no place o go.

: 95 Torover§ monthe, in foftofmy building, Mison remioved the voud, cresled
a lavge ditch, and, Tknownow, they had abandoned the shorin sewer, Twsbld have sxpacted the City
Officiele dnd Mussem o have informed.me fhet the storn sewer in ool on oy butlding was
disconnected. Partioularly, sioce iy SWUp pvirrsp, down spouts and storn sewey inlet wely 100%

ipi thie Ohio Strest storm sewer a8 e Bifgline fo drain the wates from my buifding.

26. e flooiihg damaged ray tupplies, m{tﬁp@ﬁﬂiﬁﬁv entory, improvements, and
fosced mp o Tnive Tay business to anothek lotation forfoutmonfhs vntil v eryititng could becleaned

* yip, pepairelt id replored, The ot Gost-fur me to vonsfuact wy wiow builldiog ih 2007 was

apprdximabely $265,000.00. As a reswlt 6 Muséon fnd the ify's neglizenes, T extimate thit the
fotdl dernage fo my businesses and propoty s appiteimately $140,800; not iyohding oy affoxey’s
fesi and oosts pursuing fhis Hitigation. 1 wae doiified thet the storin sewer in foot onany boilding
was digponnecied, | wonld hivvs taken action fo zemove tteras frov my basement; which would iave
takeon sboutan hovr snd would have saved e spprovimately §7 (,000.00 in damages.

Cwrn, Tdid ot vecelve any insufamce MOREY OF Suaster aid to cover any of the
Suivigen that my businesses snd building sustained. o

98.  Mybullding s located aﬁg@m ievel. 1had no watar infrasion into themain

levet of my building. Al of the T4 of water sntsred fow 1y riphed basement floor. 1 afn wot:

aveare of any pfher busfoesses or regidential properties in the City of Osbkosh fhat sostiined 2
ruphured basement fdor sitnilar to mive.

| g7ogzes WD) &
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Subsoribed dnd sworn o befbreime
s | q 141 day of ﬁem 2911‘ %

Nataxy ?ﬁbf!m, S‘cafb af Wlwﬂmiﬁ? % ' y
My Comenission expires on t %

rOLtIGE WD} ' 3
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'EVS‘*

UrHoUET WONNEBAGE COUNTY

SETWERS APPRATSALS, TLC,

MARK W, SHOWERS, g Mo 09071435

P,  Caelpdesoin

iy R OsikOR,

MUSSON BROS, fNC,

WHST BTN MUTUAL ISHRARCE
COWPANY, end |

| LiAGS OF WISCONSIN MUHTIC R ALTRES

g

ANBIDAHT OF STRVEN BKAISHR, BB, '

4, w-

STATROPWISCORBIN )
_ s
OUTAGAMIB COUNTY )

| STEVENI.KAISER being S duly swold ot il Geodeyand states ner pAKIEy of
vﬁﬁ'wﬁwﬁ@mmﬁiﬂawufﬁéﬁéﬁﬁﬂ?‘ﬁsﬁwﬁmﬁﬁ the Aoty s trueaid nosest!

L. Lo as'iﬁg@;ﬁa&gf@ﬁemmrﬁvﬂﬁﬁ@'stm&&ai'énﬁﬁ&e:e.aﬁ&s@rém:ﬂngga of

P I S

Lapson B, Yoo, Tousked . Apyhletor, Wiseonsine Lassoh Bightooring, o g officey Io

s ater shates.
L Dbwisolor 20 yeu of sthseriip cxpsienct. Wiy expart xontfome-
ineliides dratnags plan ﬁ?ﬁiﬁﬁ%ﬁ;wa%%fm%?lmssfm%awweinifsim?‘?éi%?ﬁ'%ﬁf:s@ﬁ&‘z}?aﬂiﬁg@a&'ﬂ&m
highisvay desif, Hoed plen katyels fnd déatr tospection end anilysie. [hbte afiched my resiting
a5 Bxibit A% ‘

A WPTE
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"t ¢ Tt

ot e s

. projeotwes Masson Bros, e (" iussow™). s

" the Hotin seves plan forthis projeit kp
fexigting dealnrgewould have heen meteined on Obio Sireet, e ¥une 12, 2008 glorm would bave.

: - 3. InJupeot200B, I visited thebuilding owned by Mark Bhowers of 601 W.6%
Stroet 1 he City of Oshkosh ® investigaie the Hood dumage resulting from the Ohlo Strest
veoonstroctious pigiopt Didng my vkt had the opporiwity o walk op and dowa Ohio Streetand
was gble to go e Mr. Showers’ beilding.

4 Jfis my woberstanding it fe contractor for the Ohio Bireel teconizaoiion

jeol ¥ s 5 fuitive tny wndsrotanding that fhe Clity of Dskkesh

{City™ 5 cheeged With the rcspms“‘ﬁn‘iiﬁy to matntuin fe stora sewey thet fs Ibosksd under Ohio
Btrest, )

5 lhave yeviowed The Yobik 250, binve eatimptod th side :;f'ibe dogth of the

Hooding was 18 inehay 15 24 tnches st 6% Avrine and Obio Street, THurther sstimated it hoaren.

was 44-Wide and Fost under 200 ool o leopth From, the youth siﬁ& of f}“f fS'iz‘&éfjta fhe morih side 7%
Sicedt: ¥ have determinéd thet thers wes 15,300 supls faet, ur 117,500 gallons of slending waterin

Hiig poill bed infront of My Showers’ property sfter the Tons 12, 2008 storm event.

5. Invoyerpezt opiidon, fhe duriages to the plainiiiR’ propeily was simused by
hydrostalic prossurs of the weter 8t st In front of the bufiding for 15-18 howi¥ after the stom.
Fyitrsast pressire wotld aot have bien ay fsus i Ol Shrestronadd viaz noi remoyed, as
wronid bive hivh] the weight of the water-and would atéd as a permement sealand. 1 bave iy above
optuton Kugwing the varions onpasifies of storm sewior pipes maed wnder ronds, kaiowing the smotot
F waitr i frong OFMIn Showess* builiting, and the sdope of 0.1% With & 18456k pipe, 1t wonld
have dedimed b 1 3 oy, Wit 2 04-4nch pipe, $twonia have ek je 0.6 bowss, My review of

\sicinates fyat 24k pipé whs fotalled on Ohlo Sireet, Thus,

......

suphire of Mx. Bhb\ﬁ?%.fé*i, figsernent foor.

- coprgletsly dradnet B M. Showers property within 0.6 Tieps, wod fhore wonld have besh no

L 7. Thebytrostaiic pressuiewas cansed by thexemoval o¥ths road sndithe fillare.
of Mieon fo backill e stk along Mr, Showers” property witix & type of Hil tat would uot
permit the ifilirafion of stotm waler upger yuilding. To by experiesoe, bedele Hlling con be
aggomplishedl & the i ih sond is efoved amd, 1t apprerss Fom view of thie photos of M.
Showers’ fiopeity, it this was not déhe. e . o

8. Tomyexperisiog, engincers, oontractore, @ﬁﬁ%@;ﬁi}ip,a}iﬁes'MBﬁabnyzt the
guhtet of hydrostalit prespue, portitularly, when a bulldhig is fnoated close fo a highway
exopveiion. T this Gasc, M. “Bhewerst billdisg ix appronimately 5 feel fin the roathway, eod,

Sérefore, ekt precanfions and planring should have; but were not taken by Mnsson.

orbRBALE WID2
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. IbelsvetheCity snd Mubson didnotmeot industry standaxds by thelr faihue
- ity ke aotion to protect Mr Bhowery' property, belisve ths Cliy s Miusson feled to nofify My
‘Showers' of the et fhat the siorm sower sbnifing his properdy war not fully functional. Ty my
expeiiess, 0ontractors smd suiricipalitios rontinely notify businesses snd homeowoes of potential
wiifity disrapticns o fhefr properties. For example, 1 & water vaitn is belng repulred, the property
ovwmet will be nottfed of fhis diervption. ' :
_ 10,y experence, stomn waier plaming is created, fosted, and implemented
Jotigg bifore the project even begh, Tundorstand that & stomn watsr contingeny phan wes created on
hie talg of the June 12, 2008 event. ‘This Jouds me i believe thet # slomn water bl was not svelt
cotitupylied pror to thet deto. Thalieve both Mubsson aid the £ty tid pot meet nflastry shndards
i wraiting upt) the day of the sacond largs storm everit orf Juip 12, 2008, 10 vorne p with aplas.
Further; 1 believe the City and Musson failed to oatoulate the size g power of prmps nesded for
- the stze o project that the Ollo Strest veconsteHon W, Finafly, Ihélieve the Clty sut Miisoon
failed in itk prping plen since £ was vholly budequts to deal With briything buta tathor irfvial
gtomm.. [p order foinaintedn exictiog drainagesn Ohio Strest in front of M Showery” bufidhng, there

wonld have been & ased for twety-one (21) 7 och #imerstble 3/4 hotsepower {slechic) props,
oreight (8) 3 inch fraller spoumtod diosel prgpe oy itae (9) 4 el 5 horsep eer aytrnersihis eleohds
pimipé: o five (5) 4inch 20 horsepuwer subrpersiblepwinps. This womldreguire the saivie agditionel
" putnpé ek the viext biock, ab which point it would need to b piamped sgids, i 5o onantil fhe dver

i ronched,

N , if.  Thavéreviewed photograghs Fom the day afier the Juns 12, 2008 event, and

it1s evident that there werepiles materials situsted along Ohio Sfreet, Thelisve Massthdid notimest

Padnsiry stavdards by leaving these piles of meterial slong the constrmetion site 1F It was their
* Sabeiition o P thewater along Qbfo Stxeet for preposes of drsinags sinoe those dilss will clearly
gtop the flow of water.

I7. Obnétronting the project ap & blosk-by-blotk isis frather hah tiking the

. enfire SLOMIN BEWEE UD al onw Thic) is the best xpproath wnd, in vy opiiiion, shonld hizve beex the

ihefhod of comstition Tor this project. 1 dn avare tif@}}s Wain Sirest reconstruction project in.the

(it pf Oshicosh it otomred in 2010, and 2w avwere 6F the St that ik projectmay have been done

x Hlogk-by-black basie. Mnsson did riot mest infustry stendads by dissonnecting fhe cutis storm
wrlersystom and not réconsitieting the sform Water systeim an blotk-by-bldek basts.

3. TbeBeve the City of Osblosh enghnosis Hiad inspeotors om st for the Ohio
Styeit reconstrnction and that Shose inspectoks nust have gt that ihe digconnection of thostomn
‘sewer plopg Chio Streetcansed a deftot or obshuefion b ihe stoma sewer wWhich the Uity ot Dshrosh
15 ohorged fomisinfiin and they should have talten zotivn fo remedy this dofebtor cbstruotion having
this knowiedge; particulasTy, kooving bis pew bilding sefied upon the storsy sewer for dralnags.

- 14, Tworder i yeduce potential for flooding dusing constroction, I recommend
gravity viorm sewer systens be tiaintained it opcrating condition. :

T09Els W2
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T R i Whenmmisexpwtad, eni- Uf%&-ﬁﬁ? sx:timizes shewld fohude reoonnerting
of m’ieis;, la@:m’ﬁs, rnvd b veroval EsiE from sediment trajss 12 the lets; and sich temporary
prnding 1o i viengssary fo enabis; fire storm sewer ' systein 1o fenetion. Conbiecions e useally aware
o the fovecagte, parum!aﬁy when thelr dperations may he alfected by the weaihar,

‘.Sﬁeven“ﬁ.ﬁsﬁsés“?ﬁ "

Sh’bsmhad ami sworm 1o bafore me
Hils . fff ay of: Fab;gm . 2(311

Wptary Public, Stste of Wiseop -
My Cotapission expires 02,4
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Professional History

Stovan E. Kalsed, P.E.
-C}Wii-f Structural Enginesr and Project Enginesy

* bir. Rpdsey-bis pver 20 years ui’ m;pm&nw:‘ln constiting enginearing, My

mmmc& mc}ﬁdaa seraspral and civil dedipne for mnadeinel rnd prlvate:
cliegts, warking*&:mn plaiite hrong eagshiibton. Cvil ot hiive
tacluded site desfigns for lorze comimercial anll indnotial devtiopmenhy

mwivmgpu:iang arens §nd e cirenlation saslysls. Steve's sipchip}

. experisns Holodes remi’arcs& Eoizogals, Sivubin besl, end wood £

ovmsiriedion, Diber respongibilifies incude drainage plin Bésin, water pain,

shosen sk m“itazy sewer, gnd grudiog plan design, Highway design, ﬁcﬁé
plain anslyil mhd dam ingpeatitn 4156 analysis.

"Smw s éesigu ﬂ&parmnw b Emfmcfcd sm:h ;m:gcscts an

L Laynnt af e.{.mah\rea; for pmpus&d {ic:-waio‘iua parling remp for plansing

phiFposes.

;im@g__,emengg Seohoist wﬁt&iﬁwﬂi&, Wiseonita
'Deszgxl of it graiding, dratnage, nmrhas, vadvind, sad erostod cmtmt for
new eiﬁmmtaﬁ.‘ ‘sehibtt.

Phasa Z - A,pplewn} 'W’smnxm
Wiieomata, sbotm pewer, senitary. sepder mu! stroet prades for
soctnd phESs o the Tri Parke Bosiness Pavk.

_,mgd A Belnwioral Health Henlth - - Menesie, Wistonsin
Prepured p’iaﬁs Ebrgmdmg, tmhﬁy mnsmmcn, drafnapge, and perking for-

. nesd cImic“mecling; ‘

' Ehillips. Flas tistioy exbiew Qusm Fnaimj ~ Phillipr, Wiestnuih :
Pregured dedipd aenitive for greding and storm waler driduge for new
adutrid faotlt b, m‘ciuéng storm water exloviations for TR review.

‘Bijdge Taspeetion “fmminn Propram with POWTIS Upilae
WMiighael Bakes Corporation

‘Bachielor of Scienes tn Civll Englneering
Thiiversity of Wistonsin ~ Platteyiila

(;liasse-ﬁ 2 sebadiny ednoalion progran Veith mpth major and physics minot
’Efmvarsxtsr of Wiscomsin - Oshltosh.

Reg'tm in Wisconstn
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| STATE OF WISCONSHE CIRCUIT COURT WINREBAGO COUNTY

-s‘m}mné*@?mgm;nm

RE*:@L?lG Lm ami 3 o
Case 2o 090V 1438
M&?&I@:W SH@WERS . ‘
' Fase Totde 30301
';.*qs'-

By OF OSHIROSE,

Mﬁésﬁrﬁ RROE,, TNE,

CO‘J’\EPANY a.u:.'i

‘ LEAGHE OF WI&&O‘\ISXN mmljgmﬁl,x TYES
MUTUAL INETRANCE,

AEBEBAVIT OF BATHY MEISEL,

LS

STATE OF WISCONSIN )
SEBAGH COUNTY )

mm nmgsm; being. Fgt (Iu g’ Sword on eﬁih, denases m& statel el pnnalty of
;mjm ¥ pnrsusni fo ety of tie State e Wmmnsm fhist fhie fc??egamg i o and eotreot:

0 Tand resilest ofthe my of Behikiosh and Jive at 636 W 6% Bvsime: My
home g fadic comer i flis ;)rbpcrty winried byMaﬁc Shisweie: a% s Gorassof 6% ' A acrz& Ok,

© Streat.

4. 1 resided 6 vy Guieit ad&tesg ot Jtme A 2008 and e fasmh*ax wzf‘& the
storop svent that pecaried on thet data

2095426 WD 3
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I ¥ recall poing ontvide on the night of fhie sforrm eventon fime 12, 2&08,: and
mmembax walking wp and dows Ohio Steet. d&dmtwean}rpumps of Ohio Stréetnor did Thenr
sy putteps ruadng.

4,  Idid ses & pirap near the cormer of 7% and Obio Street layer inthe mtrriﬁng
on Jone 13,2008, 1know that the s wis not there the rlght befoxe, norwas i there erriyin the
. maotping on Fune 13, 2008. T believe that plip way mmve&tizm Teter i the by on Jose 18,
2008,

5. LinbW that the weieré ﬂonﬁmg that oecvrsd o Olfo 8trest, aad nett iy,
- property, Was iy localized fnedmy ﬁmghtar wha Hves 21039 W, 7% Steest, did ot Bxpmr»m.

i L i

Kaihy Meflel

Substifbed and swom to hmfmré oy RETILON
thix [ _dayof Fehrppoy., 201_1.«"@;.&%5;,

YR
Nataxy?ubhc, State of Wlswnmrx, e g«* =

My Covlssion expleds ofi _ } £

Urigsa26 Wrp 1

A.App.00130



[ R,
T I

REAL MABRRETING, 54l 2ud Cese o 03-CV-1488

| MIARRIVEL SHOWERS, . UaweOnds SE5E

R
v oF osmRosK,
ey T |

LEase OF WICONSINMUNIET L0

esfEndenfy,

! RIRTIeEY Loaad
E3

SPIDAVIE O PATRICIA AR,

I,
i
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EALRIOLA A, BIENOR, Yoty frst duly sieeimiog aath, Genoses nd S

BEpedicy pastant 8 G lovwe of e 18t of Wisonnsin At foregolirs b wad dtivens

1. Tenvardsident efifis ity ofDatkosh and yw o $82 %, 65 dvoitio,

oy et afdness o Ve 12, 008, id e fornfTiar viith the

_ B Dpecided|ily
Stopm eveiit that oboeted oo thip s,
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3. IvesaRpolug oulside on the nipht ofthe stomn svent on Jane 12; 2008, aid.
seanprher csmemg wp st dpwin Obfo Street. 1 did ot ses any phidps o Oble Street froth 5°
Avénne to 5% Avesnenor it Ihewmypmrpsrmmgy

4, ¥ xge s purep néee e corner 6F 7% and Oblp Sticel this 5
Feeiie 13,2008, Thnovw e thi priip was ot thers the nigheisefore. Thetiave thurpan wis mwad
e t‘h& sees snoming on Sude 13,2008,

Paiz’imﬁ. Bhamer

*glil¥ta*

: -i‘.l.. M&W @?W\w

- -. : S t;m T _?:?}é U “m&:&gﬁ%ﬁ" .
Moy Pibiis, Stare of Wirertshny 1 1 P8 g0
s e o ] | 1 P/ S O

SPIoDBiL VIR

A.App.00132

dmn P
m il e 2T



g

Ol of Dshikosh.
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SHOWERS APPRAISALE, LLC,
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. CeseUsde 30301
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perjery prirspant o e fiwg o the State o Wisconsis it ﬂ:xe foreg@mg is irte Ay cc;:mt:t

L. lemaresideprefohe Gty :Gf@ﬂfﬂ{@‘sﬁ s T ive ar471 Kidsthoe Stiset by the .

Z. Tanraredl sutate gl }ig ﬂ}\uiarketmg L, Tan filier with thestorm
event it oocatized o June 12; 2008, Tr gy, stnoe 1 ]eft fhe Real Mazkatmw offite
fovated at 601t W. 6% Averingat app‘mmmata},}* <30 p,!m 1 mmembar gomg ouk by oot et Was:
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h ‘Subséfibed and sworn to before me o

Wy Gonﬁaisszm Expires on

L .

Bowa aad Cmic Strésr being Mooded. I was oonvernsd abont the possibiity of warey im:ms“iﬁn fnthe

bastoent; 5o T werdt back fnside Real Maﬂ:etmg & building fo chedk. There was not watey i the
hazement at that time. -

3. %en] left ﬁxepmkmg lot Taotoed that Iwmx’i&m:t havébeen rble to poeist
mm?mis Chdo Sﬁe&t betadse of the water Jevel.

4. {didnot IE&E‘W‘}}W Jocated on fhe Bottisr oF 6% Avenue sad Olda Girest

th.s l ds_ycf Febroary , 2011.~ \255' “TER,. |

Notﬁf}’ 'Pﬁbhc, State of Wiaaonsin ; i*c;‘? FW
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CERTIFICATION FOR APPENDIX

I hereby c@ftify that filed with thig Petitioner,
either as a separate document or as part of this
Petition, is an appendix that complies with Wis. Stét.
§8 809.192(2) (a) and 809.62(2) {f) and that contains:
(1} a table of contents; (2} relevant trial court
enkbries; (3) the fipﬁings or opinion of the trial
court;féé}-pbrtioné of the recqrd eggential to an
understanding of the igsues ralsed, including oral or
written rulings or decisions showing the trial court’'s
reasoning for an understanding of the petition; {5)
the decision and opinion of the Court of Appeals; and
{ST'aHY'other portions of the record necessary for an
understanding of the petition.

I further certify that the electronic copy of
this appendi¥ is identical to the paper copy.

I further C@rﬁify that if the record is reguired
by law to be confidential, the portions fo the recoxd
included in the appendix are reproduced ﬁsing first
names and lasgt initials instead of full names of
persona;gépecifically including.juveniles and parents
of juveniles, with a notation that the portions of the

regord have been so reproduced to preserve

[07152500.DOCK.1}
A.App.00135



confidentiality and with appropriate references to the

record.

Dated this 14™ Day of December, 2012.

By: &/ Daniel J. Posanski
Daniel J. Posanski
Member No. 1045352
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A.App.00136
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STATEMENT OF THE CASE

This is a negligence action involving the issue of
contractor immunity. The plaintiffs-appellants-petitioners
(“Showers’) own property located at 601 W 6™ Avenue (at
the corner of 6™ Avenue and Ohio Street) in Oshkosh (Record
2, Complaint). The property suffered extensive flood damage

from a severe storm on June 12, 2008. Id.

The defendant-respondent-cross-appellant  Musson
Bros., Inc. (“Musson”) is a private contractor. In June, 2008,
Musson was reconstructing Ohio Street, part of State
Highway 44, under a contract with the Wisconsin Department
of Transportation (“WDOT”) (Record 2, Complaint). The
contract included reconstruction of the street, the storm
sewer, the sanitary sewer and water main pursuant to plans
and specifications prepared by WDOT (Record 2, Complaint;
Record 33, Gohde Aff., 11 13-16). WDOT had overal
responsibility for supervision and inspection of the project.

Id.

The defendant-cross-respondent City of Oshkosh
(“City") assisted in the overall design of the project. The

street and storm sewer are under the jurisdiction of WDOT



(Record 57, Supp. Gohde Aff., 11 2-3). The sanitary sewer
and water main are under City jurisdiction. WDOT had sole
responsibility for inspecting the street and storm sewer.
WDOT and the City had joint responsibility for inspection of
the sanitary sewer and water main. Id. The City paid WDOT
for project costs associated with the sanitary sewer and water
main under a separate contract entitled “State/ Municipal
Agreement for Highway Project.” (Record 33, Gohde Aff.,
16.) The City was not a party to the WDOT/ Musson contract,
and had no supervisory or management responsibilities for

the project.

Under the Musson / WDOT contract, Musson as
contractor was “solely responsible for the means, methods,
techniques, sequences and procedures of construction.”
(Record 33, Gohde Aff., 11 17-18, Ex. 6, p. 34.) The WDOT
contract also provided that Musson must “provide temporary
drainage until completing permanent drainage work.” (Record

52, Contract, § 205.3.)

When the June 12 storm hit, the old Ohio Street
pavement had been removed by Musson, and Musson had

removed or discontinued al, or a significant portion of, the



old stormwater sewer (Record 33, Gohde Aff., 1 18-19).
Musson had in place a temporary drainage system consisting
of pumps and hoses. Id. Both the WDOT Project Manager
and Project Supervisor testified that Musson fulfilled its
contractual duties to provide temporary drainage (Record 56,

Carlson Aff., Ex. 3, p. 92, and EX. 5, pp. 122-123).

The severe storm overwhelmed the City, including the
temporary drainage system on Ohio Street. The Showers
property, among many others, was damaged. Showers
brought negligence actions against Musson and the City
(Record 2). The City and Musson brought cross claims

against each other (Record 6, 11).

The City and Musson brought motions for summary
judgment (Record 32, 34). The City claimed that Ohio Street
was under WDOT jurisdiction and that the project along with
its supervision was a WDOT responsibility. The City did not
remove, disconnect, construct or connect anything, nor did it
have the authority to do so, or to tell anyone to do so (Record
31, City/League Brief in Support of Summary Judgment;
Record 58, City/League Reply Brief). The City was not

negligent. The City also claimed that even if the temporary



drainage system was inadequate or negligent in its design, the

City had governmental immunity. Id.

Musson claimed that all the work it performed was
done pursuant to the design and specifications provided by
WDOT, and under the supervision and inspection of WDOT.
Musson claimed that the damage to the Showers property was
caused by a natural event, and that in any case, Musson had

contractor immunity.

The trial court heard the motions on March 18, 2011.
The tria court granted both the City and the Musson motions
for summary judgment on immunity grounds (Record 86,
Transcript). Judgment was entered on May 2, 2011 (Record
79).

Showers appealed. The Court of Appeals, District I,
ordered oral argument. In a decision filed June 27, 2012, the
Court of Appeals affirmed the trial court judgment. The Court
found that while Musson was afforded some discretion in
performing its work, Musson acted pursuant to WDOT
specifications, and, that, along with daily WDOT supervision

and oversight, entitlted Musson to governmental immunity



under Estate of Lyons v. CNA Ins. Companies, 207 Wis. 2d

446, 457-458, 558 N.W. 2d 658 (Ct. App. 1996).
STATEMENT OF THE FACTS
A. THEPROJECT

The project consisted of a complete reconstruction of
Ohio Street from the Wisconsin Street bridge to 9" Avenue
(Record 52, Posanski Aff., Ex. DPI p.10). A totd
reconstruction includes the replacement of the street, storm
sewer, sanitary sewer and water mains. 1d. This section of
Ohio Street is part of STH 44 and under WDOT jurisdiction.
The storm sewer is considered part of the street and under

WDOT jurisdiction (Record 57, Supp. Gohde Aff., § 2).

The storm sewer on Ohio Street was originaly
installed in 1894 (Record 33, Gohde Aff., 1 11). It had a
design capacity to accommodate no more than a 2 to 5 year
rain event.! The storm sewer was a “surcharge system.” The
outfall in the Fox River was below the water level and river

water backed up into the storm sewer. Incoming surface

! Steven Gohde, Assistant Public Works Director of Oshkosh originaly
estimated the capacity asa 10 year storm event (See Record 33, T 13).
After some additional study, the capacity was estimated to bea 2t0 5
year storm event (Record 57, 1 6).



water drainage would create pressure and move the water
through the pipe into the River (Record 37, Cornelius Aff., 1

17-18).

The project included relocating a new storm sewer to a
different location in the right-of-way but utilizing the existing
outfall under the Fox River. This required plugging the outfall
with an inflatable “bladder” and then pumping out the water
in the old storm sewer so that it could be removed (Record
52, Posanski Aff., Ex. DP12, pp. 49-52). The plugging
required bypassing the outfall using pumps and hoses. Id.
The new relocated storm sewer was designed to
accommodate no more than a 10 year rain event (an event
likely to occur once every 10 years, or a 10 percent chance of

occurring in one year) (Record 33, Gohde Aff., 1 20).

The Musson work was done pursuant to a “Contract
for Highway Work” between Musson and WDOT dated
January 15, 2008, in the amount of $4,393,833.15 (Record 33,
Gohde Aff., Ex. 4). The contract was subject to the “ State of
Wisconsin Standard Specifications for Highway and Structure

Construction” (Record 33, Gohde Aff., Ex. 6). The work was



done pursuant to specific plans and specifications for the

project (Record 37, Cornelius Aff., Ex. A and B).

The Project Manager was Thomas Bucholz, a WDOT
Professonal Engineer. The Project Engineer was Ryan
Schanhofer, a Professional Engineer, retained by WDOT.
Mr. Schanhofer was responsible for daily supervision of the

work (Record 56, Carlson Aff., {1 4-6).

Section 1.05.5.1 of the WDOT Standard Specifications
provided in relevant part as follows (Record 33, Gohde Aff.,

EX. 6, p. 34):

Supervise and direct the work competently and
efficiently. Devote the attention and apply the expertise
necessary to perform the work as the contract specifies.
Monitor the work in progress to ensure that the work
conforms to the contract. The contractor is solely
responsible for the means, methods, techniques,
sequences and procedures of construction.  The
contractor is not responsible for the negligence of others
in the design or specification of specific means,
methods, techniques, sequences or procedures of
construction described in and expressly required by the
contract. (Emphasis added.)

Section 205.3.3 of the Standard Specifications
provided in relevant part as follows (Record 52, Posanski
Aff., Ex. DP4; F):

During construction, maintain roadway, ditches, and

channels in a well-drained condition at al times by
keeping the excavation areas and embankments sloped



to the approximate section of the ultimate earth grade.
Perform blading or leveling operations when placing
embankments and during the process of excavation
except if the excavation is in ledge rock or areas where
leveling is not practical or necessary. |If it is necessary
in_the prosecution of the work to interrupt existing
surface drainage, sewers, or under drainage, provide
temporary drainage until completing permanent
drainage work. (Emphasis added.)

According to Ryan Schanhofer, there are basically
three techniques to maintain existing drainage (Record 56,
Carlson Aff., Ex. 5, pp. 49-50): bypass pumping; re-laying
storm sewer pipe (pulling out old pipe and laying new pipein

progression); and temporary connection of old and new. Id.

The City understood that Musson would be
undertaking the project on a block-by-block basis. That is,
taking out old pipe and putting in new pipe on a block-by-
block basis. On May 16, 2008, a City inspector inspecting
sanitary sewer and water mains noticed that the storm sewer
sections being installed were not hooked up and that Musson
was not proceeding on a block-by-block basis (Record 33,

Gohde Aff., §18, Ex. 7).

The City confronted Musson. The City was told by
Musson and WDOT that how Musson was proceeding with

the work was the responsibility of Musson under the “means,



methods, techniques, sequences and procedures of
construction (Record 33, Gohde Aff.,  18). The City was
upset and several heated exchanges took place between

Musson and the City.
B. THEFLOODS

Several rainsin May resulted in no flooding. On June
8, 2008, Oshkosh was hit by a rainstorm that produced 4.32
inches of rain in 18 hours (Record 33, Gohde Aff., 4, Ex. 1).
The storm was a 25-year event, meaning a storm which is
likely to occur only once every 25 years, with a 4 percent

chance of occurring in asingle year. 1d.

Some flooding occurred throughout the City. Showers
alleged some flooding at his property on 601 W. 6™ Avenue

(Record 2, Complaint).

Another large storm was predicted. Musson
approached the City for assistance in developing a plan for
relocation of pumps for temporary drainage with the idea of
pumping some stormwater out of the Ohio Street drainage

basin into some of the adjoining basins (Record 33, Gohde



Aff., Ex. 8). The City agreed and developed a storm water

contingency plan. The plan had the following notation:

Contractor plans to pump as shown (blue highlight).
Some pumps are forcing water to cross drainage basins.
In the event the systems being pumped to are flooding,
the contractor will switch to pumping within the same
drainage basin, additional pumps will be run set up to
pump the water along the grade (green highlight). The
contractor may be closing additional side streets to
allow for hoses and drainage to cross._Id.

In other words, the City alowed Musson to pump
water out of the Ohio Street drainage basin into adjoining
drainage basins but had to stop if the adjoining basins were
flooding. The City had no responsibility in implementing the

plan.

On June 12, 2008, Oshkosh was hit by another
rainstorm that produced 4.36 inches of rain in six hours
(Record 33, Gohde Aff., 1 4, Ex. 1). This storm was just
under a 75-year event meaning a storm which is likely to
occur only once every 75 years, with a 1.33 percent chance of

occurring in any single year.

Widespread flooding occurred throughout the City.
The City received some 340 complaints or reports by

residents about flooding and/or flood damage. Flood damage

10



occurred in many areas outside the Ohio Street drainage basin

(Record 57, Supp. Gohde Aff., § 6).

Flooding occurred as bad or worse on Ohio Street
south of 9" Avenue where there was no disconnection of
storm sewers (Record 57, Supp. Gohde Aff., § 7). Flood
waters from the Stringham Creek drainage basin, adjacent and
to the south of the Ohio Street drainage basin, spilled into the

Ohio Street drainage basin. Id.

The floods resulted in a FEMA natura disaster
declaration. FEMA assistance was made available to the City

(Record 57, Supp. Gohde Aff., 1).

In the opinion of Thomas Bucholz, WDOT Project
Manager, Musson complied with the WDOT Standard
Specifications for providing drainage during construction
(Record 56, Carlson Aff., Ex. 3, p. 92). In the opinion of
Ryan Schanhofer, WDOT Project Engineer/Supervisor,
Musson complied with Section 205.3.3, providing drainage
during construction by maintaining a bypass system of pumps
and hoses (Record 56, Carlson Aff., Ex. 5, pp. 122-123). If

Musson had failed to maintain temporary drainage, Ryan

11



Schanhofer would have so notified Musson to ensure

compliance. 1d.

ARGUMENT

There was no contractual duty requiring Musson to
“maintain proper drainage” There was no
ministerial duty requiring any party to “maintain
proper drainage.” No such provision exists in the
contract, and no such duty exists under well-
established Wisconsin law.

Showers presents two issues for review. The first issue
pertains to the doctrine of governmental contractor immunity
as set forth in Estate of Lyons v. CNA Ins. Companies, 207
Wis. 2d 446, 558 N.W. 2d 658 (Ct. App. 1996) and its
progeny. The second issue pertains to the “ministerial duty”
exception to governmental immunity. As presented by
Showers, the two issues are inextricable: a duty which is
ministerial, by definition, leaves nothing for discretion, yet
Musson, Showers argues, was given too much discretion by
the government. Showers cannot, under Wisconsin law, have

it both ways.

In its brief before this Court, Showers states: “It cannot
be held as a matter of law that a specification that states an

overal objective, but not how to accomplish it, can be

12



reasonably precise.”[sic] p 23. The belief that an “overadl
objective’ isthe same thing as an “outcome” belies each issue
which Showers has presented on appeal. Showers begins with
a consequence—flooding—and works backwards to find
someone at fault, doing nothing more than offering some
hindsight suggestions of things that might have worked better.
This is exactly the type of lawsuit against governments and
governmental contractors that immunity exists to prevent.

Summary judgment for both the City and Musson was proper.

A. Immunity under Lyons should attach to Musson
under the facts of this case. The contracting
governmental entity, the WDOT, approved
“reasonably precise specifications,” and Musson
conformed to those specifications.

Showers, having elected not to appeal the trial court’s
grant of summary judgment to the City, devotes most of its
appeal to the issue of contractor immunity, suggesting that the
doctrine has been applied inharmoniously in the lower courts.
There is no conflict among the Court of Appeals decisions on
the issue presented by Showers: a contract specification can
be reasonably precise while leaving some choices to be made

by the contractor.

Lyons confers statutory government immunity to

contractors acting as agents of the government under certain

13



conditions. The doctrine is generaly stated as a three part
inquiry: (1) Did the government authority approve reasonably
precise specifications? (2) Did the contractors actions
conform to those specifications? (3) Did the contractor warn
the supervising government authority about possible dangers
known to the contractor but not the government? Lyons, at

457-8. 2

The focus of the Lyons inquiry should be on “who had
retained ultimate responsibility” for the project in which the

contractor was engaged. Lyons, at 454.

If the government retained ultimate responsibility for
the project, the contractor should be immune, just as state
authorities would be, because the court would otherwise be
placed in the position of having to examine the merits of what
was really a political choice. 1d. Wisconsin law has long since

recognized immunity for governmental decisions in order to

2 The third condition of the Lyons doctrine, enunciated in the

manufacturing context, takes contractor immunity away if the contractor
failed to disclose a defect, lest contractors attempt to pull the wool over
the eyes of the government and taxpayers when making a bid. For
example, if Ford submitted a low bid to a city for a new fleet of
municipal vehicles, and the company unloaded its inventory of Pintos
knowing, but not disclosing, that the cars were fire-prone, Ford would
not be immune from liability as a government contractor under Lyons.
Fortunately, in Lyons and the cases applying it, this type of egregious
conduct is never alleged. The third prong, as Showers concedes, is not at
issue here.

14



insulate legidative policy decisions from the courts, which
are viewed as being an “inadequate crucible for testing the
merits of social, political and economic decisions. ” Gordon
v. Milwaukee County 125 Wis.2d 62, 370 N.W.2d 803, (Ct.
App. 1985). “It makes little sense to insulate the government
against financial liability” when the government does
something itself, but not when it contracts for that same thing.
Boyle. v. United Technologies Corp.,487 U.S. 500, 108 S.Ct.

2510, 101 L. Ed.2d 442 (1988).

In its brief to the Court of Appeals, Showers argued
that certain WDOT-Musson contract provisions amounted to
a “reasonably precise specification” requiring Musson to
“provide proper drainage.” Showers reasoned that because its
property flooded, Musson must not have conformed to this

reasonably precise directive.

Inits brief to this Court, Showers has changed its tune.
Showers now argues that Musson should not be entitled to
immunity because the WDOT did not provide reasonably
precise specifications; instead, the government gave the
contractor unfettered authority to do as it pleased. Because

the Showers property flooded, it reasons that the government

15



should have told Musson more precisely how to keep it from

flooding.

Showers' tellingly contradictory arguments regarding
the Lyons test are both circular in the same way. Either
Musson did have an express contractual duty to keep its
property from flooding, or Musson should have had an
express contractual duty to keep its property from flooding.
Since the issues before this court are limited to those
presented in Showers' petition for review, it is assumed that
Showers believes that the WDOT-Musson contract was not

reasonably precise.

The second issue presented for review is legaly
inconsistent with the first: Showers argues that under the
WDOT-Musson contract, Musson had a ministerial duty to
keep its property from flooding, based on the same provisions
that Showers has previously argued were reasonably precise,
but no longer believes are reasonably precise. The provisions
that Showers argues amount to a ministerial duty to “maintain

proper drainage” in a manner such as to keep its property

16



from flooding are as follows (Record 52, Ex. DP48, pp. 39,

52, 100): °

105.5.2: Cooperation Between Contractors

(1) The department may, at any time, contract for or
perform other work on or near the work covered by the
contract. Cooperate with other contractors engaged upon
or near the work.

(2)The contractor shall, or the engineer may, direct the
contractor to: 1. Schedule and conduct the work to avoid
interference with the operations of other contractors
engaged upon or near the work. 2. Perform the work in
the proper sequence in relation to that of other work in
the area. 3. Join the work to that of others in a manner
consistent with accepted manufacturing or construction
industry practices. 4. Conduct operations and maintain
the work so that adequate drainage is provided at all
times. (Emphasis added.)

(3)The contractor is responsible for damage done by the
contractor or the contractor’s agents to work performed
by other contractors. The engineer will resolve disputes
between 2 or more contractors, engaged upon or near
the work, regarding the rights of each under ther
respective contracts.

107.14: Contractor’s Responsibility for Work

(1) Until the engineer accepts the work as specified in
105.11 the contractor shall maintain charge and care of

¥ Showers cites a few other provisions and makes a couple more
arguments not involving drainage: it argues that 107.22 Contractor’s
Responsibility for Utility Facilities, Property, and Services required
Musson to tell Showers that the storm sewer was being disconnected.
The specification applies to utility providers, not end users. It also notes
that section 107.11.1(2) states that a contractor “must use every
reasonable precaution to prevent damage to al property including ... al
underground structures including water or gas shut-off boxes, water
meters, pipes, conduits, etc.; within or outside the right of way” and
appears to argue that not every precaution to prevent damage to property
was taken, which, again, is a hindsight anaysis which defeats the
purpose of immunity.

17



the work except as specified in 104.6. Within 107.14,
the term “work” is redefined to mean “the work product
that is completed in its final position and is incorporated
in the project.” Protect all of the work against injury or
damage caused by the action of the elements, or from
any other cause, whether arising from the execution or
non-execution of the work. Rebuild, repair, restore, and
make good all injuries or damages to any portion of the
work occasioned by the above causes at no additional
cost to the department.

(2)The contractor shall not bear the expense for damage
to the work caused by abnormal and unforeseeable
occurrences beyond the control of, and without the fault
or negligence of, the contractor. These abnormal and
unforeseeable occurrences include but are not limited to
the following: 1. Cataclysmic phenomena of nature, 2.
Acts of the public enemy, 3. Acts of government
authorities.

(3) Before suspending the work, take the necessary
precautions to prevent damage to the project; prevent
traffic accidents, and provide for normal drainage. Erect
necessary temporary barricades, signs, or other facilities
at no expense to the department except as specified in
104.6 (Emphasis added.)

(4)The contractor is responsible for al damages to
equipment and supplies regardless of the circumstances.

205.3.3 Drainage During Construction

(1) During construction, maintain roadway, ditches, and
channels in a well-drained condition at al times by
keeping the excavation areas and embankments sloped
to the approximate section of the ultimate earth grade.
Perform blading or leveling operations when placing
embankments and during the process of excavation
except if the excavation is a ledge rock or areas where
leveling is not practical or necessary. If it is necessary in
the prosecution of the work to interrupt existing surface
drainage, sewers, or underdrainage, provide temporary
drainage until completing permanent drainage work.
(Emphasis added.)

18



(2) If storing salvaged topsoil on the right-of-way
during construction operations, stockpile it to preclude
interference with or obstruction of surface drainage.

(3) Sed subgrade surfaces as specified for subgrade
intermediate consolidation and trimming in 207.3.9.

(4) Preserve, protect and maintain all existing tile
drains, sewers, and other subsurface drains, or parts
thereof, that the engineer judges should continue in
service without change. Repair, at no expense to the
department, all damage to these facilities resulting from
negligence or carelessness of the contractor's
operations.

Showers, in its briefs on appeal, has referred to the
contract as imposing a requirement to “maintain proper
drainage,” or “maintain adequate drainage.” In its brief before
this court, it most heavily relies on the phrase “maintain
proper drainage.” No contract provision cited by Showers
says anything about a duty to “maintain proper drainage.”
Showers has misrepresented the actual black-and-white words
used in the provisions it cites. Showers has aso misconstrued
the context in which the words are presented. Showers, over
and over again, recites language from this contract that does
not exist. For Showers to come before this court and argue
that the contract says something that it plainly did not say is

disingenuousin the very least.
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After muddling through Showers misrepresentations,”
it is apparent that the only provision applicable here is
section 205.5.3: “If it is necessary in the prosecution of the
work to interrupt existing surface drainage, sewers, or
underdrainage, provide temporary drainage until completing
permanent drainage work.” Section 105.2.2 uses the term
“adequate drainage,” but when the rest of the section is read,
it is clear that the provision applies to operations between
multiple contractors and the relationships and duties among
those contractors, which is not an issue here. Section 107.14
uses the term “normal drainage,” but when the rest of the
sentence is read, it is clear that the provision applies to
situations when construction is stopped, which was not the
case here.

An examination of the one applicable provision
pertaining to “drainage” which Showers cites shows that it
was reasonably precise, evaluated and approved by WDOT,
and complied with by Musson. The government directive to

provide temporary drainage until completing permanent

41t is, however, difficult to not to underscore the manner in which
Showers has altered the contract language in its briefs. Showers has
rewritten the words of the contract and presented itsrevision astrue. It is
not argument; it is misrepresentation. The contract smply does not say
what Showersistelling the Courtsit says.
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work, even while providing Musson the discretion to select

(under close supervision) the “means and methods™ by which
it would do so, did not confer unfettered discretion.® There
are basically only three industry-accepted methods of
providing temporary drainage on a construction site (Record
56, Ex. 5, pp. 49-50). Musson, under the supervision of

WDOT, chose a temporary system of pumps and hoses,

which is one of the industry-accepted methods. Id.

“[S] pecifications need not spell out every minute detail
of a project to qualify as ‘reasonably precise.’” Bronfeld v.
Pember Companies, Inc., 2010 WI App 150, 330 Wis.2d 123,

792 N.W.2d 222, at 25. Showers has given no reason to

®> The provision reads. “105.1.1(4) Supervise and direct the work
competently and efficiently. Devote the attention and apply the expertise
necessary to perform the work as the contract specifies. Monitor the
work in progress to ensure that the work conforms to the contract. The
contractor is solely responsible for the means, methods, techniques,
sequences, and procedures of construction. The contractor is not
responsible for the negligence of others in the design or specification of
specific means, methods, techniques, sequences or procedures of
construction described in and expresdy required by the contract.”
(Record 33, Ex. 6, p. 34.) (Emphasis added.)

® The City of Oshkosh was not the government entity with control of the
project. It was not the City’s project. When Showers argues that the City
was helpless to tell Musson to do something differently, Showers may be
correct to an extent, but the argument is a red herring. Here, the inquiry
is whether the contracting governmental entity approved of the
contractor’s actions, and that was the WDOT, not the City. The WDOT
controlled the project, provided a daily supervisor and oversight, and had
the ability to stop the project or control various aspects of it. The City
was not a part of the contract and whether the City had these contractual
abilitiesis not part of the inquiry.
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expand on or ater the Lyons doctrine under the facts of this
case. No court applying Lyons has wanted to give contractors
unfettered discretion when they work for the government,
while recognizing that contracts need not be prophetic and
encyclopedic.

Under these facts, to hold that Musson did not
“provide temporary drainage,” which it undisputedly did,
would require a finding that public works systems must be
perfect. To satisfy Showers under these facts, whatever
Musson was doing had to be fail-proof for any storm event.
Ultimately, the argument advanced by Showers demands a
ruling that takes away long-established immunity for the

design and implementation of public works.

Showers proffers no evidence that WDOT did not
approve the design of Musson's temporary drainage system.
Likewise, Showers proffers no evidence that WDOT did not
supervise the instalation of Musson's temporary drainage
system. On the contrary, WDOT stated that Musson’s choice
was within the range of industry-accepted methods from

which WDOT itself would have made a selection.
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As stated in Lyons, prongs one and two “ensure that
the challenged design is within the class of official decisions
that should be insulated from judicial scrutiny and that the
design feature being challenged was actually reflected upon
by a government official.” Lyons, at 457, citing Boyle, 487
U.Sat 512. Under Lyons, Musson isimmune.

B. There is no ministerial duty to “maintain
proper drainage,” either under the contract
documents or the Cords exception to
immunity.’

Despite its inability to articulate a consistent theory of
contractor liability within the Lyons framework, the second
issue Showers presents for review has been reiterated the
same throughout its briefing. It is this second issue that
reveals what the Showers appeal is really all about. Showers
argues that Musson had a “ministerial duty” to “maintain
proper drainage” at or near the Showers property. In support
of this argument, Showers re-cites those cherry-picked
provisions listed above, working backwards from the
consequence—flooding—to argue that Musson had an

absolute, certain and imperative duty to prevent that

consequence under the contract. Alternatively, Showers

" Cordsv. Anderson, 80 Wis.2d 525, 259 N.W.2d 672., (1977).
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argues that the rains that ultimately fell in Oshkosh posed a
known and compelling danger such that there was no
discretion not to act.

1. There was no ministerial duty to keep

Showers property from flooding in the
contract documents.

The Showers argument is “illustrative of a recurrent
problem” in which a plantiff “confuses the issue of
negligence with that of immunity” in a “circular” manner
which “completely misconstrues the test for determining
when a duty is ministerial” by looking backwards from a
consequence. Kimps v. Hill, 200 Wis.2d 1, 10-12, 546

N.W.2d 151 (Wis. 1996);

The test for determining whether a duty is discretionary
(and therefore within the scope of immunity) or
ministerial (and not so protected) is that the latter is
found only when the duty is absolute, certain and
imperative, involving merely the performance of a
specific task when the law imposes, prescribes and
defines the time, mode, and occasion for its
performance with such certainty that nothing remains
for judgment or discretion. Kimps, 10-11.

On June 8, 2008, there was a 25-year rain event. On
June 12, 2008, there was a 75-year rain event. The plaintiffs
allege they were flooded on both June 8 and June 12

(Complaint, 11 18, 20). Theinitial Oshkosh stormwater sewer
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system on 6" Avenue and Ohio Street was designed to
accommodate no more than a 2-5 year rain event. The new
stormwater system constructed by Musson was designed to
accommodate no more than a 10-year rain event (Record 57,
16).

The capacity of the system, or more to the point in this
case, the lack of the capacity of the system, is not actionable
as negligence. In Allstate Ins. v. Metropolitan Comm., 80

Wis. 2d 10, 16, 258 N.W. 2d 148, (1977), the Court stated:

Where, when and how to build sewer systems are
legidlative determinations imposed upon a governmental
body. It is not for the court to be the judge or jury to
“second guess’ them in these determinations, nor to find
them liable for negligence.

“The design, approval and construction of a sewer
system is a discretionary act, entiting a municipality to
immunity from any claim that chalenges the design and
construction of the sewer system.” Caraher v. City of
Menomonie, 2002 WI App 184, 112, 256 Wis. 2d 605, 649

N.W. 2d 344.

It is clear that decisions regarding the adoption, design
and implementation of public works are discretionary,

legislative or quasi-legidative acts subject to immunity.
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Milwaukee Metropolitan Sewerage Dist. v. City of
Milwaukee, 2005 WI 8, 277 Wis.2d 635, 695 N.W.2d 658,
160, p. 678, citing Allstate, at pp. 15-17. “Approva of the
design and construction of a public work are generally
discretionary acts . . . . Even if the system is poorly designed,
a municipal government is immune from this discretionary
act.” 1d., quoting Welch v. City of Appleton, 2003 WI App

133, 1113, 265 Wis. 2d 688, 698, 666 N.W. 2d 511.

The City cannot see why the design and construction
of a temporary drainage system, while a permanent drainage
system is being replaced, is any less discretionary than the
design and construction of the system being replaced or the
replacement system. Showers offers no factual or legal reason
why a temporary system should be treated differently than a

permanent system.

In the trial court, Showers claimed that the City failed
to operate a sewer system with sufficient capacity; on appeal,
it argues the same thing, but as to Musson. Musson should be
no more obligated than WDOT or any municipality to design,

construct, and operate a storm sewer system with a certain

capacity.
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The purpose of immunity, for both governmental
entities and for contractors, is to prevent this exact type of tort
law  second-guessing legislative decisions. Showers
basement flooded because of a massive rainstorm that
overwhelmed the drainage system. The City was declared a
natural disaster area. Showers' neighbors basements flooded
too. Basements flooded and property was damaged in 75% of
the City of Oshkosh. Not just in areas of construction, not just
in areas where the street was torn up. Showers cannot
possibly prove that more pumps or bigger pumps, or a more
gradual pavement removal would have spared the property.
Showers seeks a finding that Musson had a duty to implement
a temporary drainage system that had a capacity to handle a
rain event approximately 20 times greater in severity than the
drainage system being replaced, and over seven times greater

in severity than the replacement drainage system.

2. Theknown danger exception to immunity should
not apply.

Showers next argues that because “everyone was well
aware of the potential for more rain,” immunity should not
attach under the known danger exception. The known danger

exception to immunity was first recognized in Cords v.
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Anderson, 80 Wis.2d 525, 259 N.W.2d 672 (1977). Cords
held that in some limited circumstances there can be a
condition that is so compellingly dangerous that a duty may
arise which is “so clear and absolute” that it becomes
ministerial, even if no duty was created by statute or rule.
Cords, at 542. In Cords, the Court found that a park manager
had a duty to erect warning signs when a walking path led to
a ninety-foot drop off from a cliff into a gorge that was
hidden from the public, but known to the park manager._ Id. at
538.

The Cords exception is extremely limited and has
“rarely been asserted successfully.” Kierstyn v. Racine
Unified School Dist., 228 Wis.2d 81, 95, 596 N.W.2d 417
(1999). Only when a “danger is compelling and known to the
officer and is of such force that the public officer has no
discretion not to act” does the exception apply. Cords, at 96.
The exception does not apply when the probability of the
danger is not of such a high degree so as to deprive a state
officer of discretion. Id. ; Kimps at 17-18. The mere
possibility of danger is not imminent danger of such force so
as to leave nothing to discretion. Barillari v. City of

Milwaukee, 194 Wis.2d 247, 533 N.W.2d 759 (1995).
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On June 12, 2008, Oshkosh was hit by a 75-year
storm. There is a 1.3% chance of a storm of this magnitude
occurring in any given year. Showers argument that a
rainstorm with a probability of occurring once every 75 years
poses a compelling and known present danger such as to
leave no room for officials not to act has no merit. It also
begs the capacity question. There is no “clear and absolute”
response which Musson, Oshkosh, or the WDOT could have
undertaken to prevent damage from this storm. Regardless of
the capacity of the temporary drainage system, flooding on
Ohio Street in the construction area would have occurred
because flooding in adjacent drainage basins overflowed into

the Ohio Street drainage basin (Record 57, 7).
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CONCLUSION

It is very unfortunate that Showers property was
damaged from flooding. The City suffers when one of its
businesses is damaged by flooding. However, the level of
flood protection, and the frequency and cost of replacing and
upgrading that protection, are legidlative decisions subject to

immunity.
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STATEMENT OF ISSUES

l. Is a contractor such as Musson Bros. Inc. (“Musson™),
who acts at the direction of a State and/or municipal
authority entitled to governmental i1mmunity where that
direction i1s written, supervisor, and verbal In nature and
each and every aspect of the contractor’s work under the
contract i1s subject to the approval of the State and/or
municipal authority who bears ultimate responsibility for
compliance under the contract?

Circuit Court Determination: Yes. Contractors 1in

such circumstances are afforded the protections of
governmental Immunity.

Court of Appeal Determination: Yes. Musson’s

discretion was curtailed by the ongoing presence of
the DOT, which oversaw the project.
I1. Did Musson have a ministerial duty regarding the
drainage of water from the construction site?

Circuit Court Determination: No.

Court of Appeals Determination: No. Musson was not

maintaining an existing system, a requisite fact for

imposing a ministerial duty.



STATEMENT ON PUBLICATION

This matter raises questions of law which are similar
to other cases addressed by Courts at every level in
Wisconsin. The 1issue of governmental immunity for a
contractor has been addressed several times, therefore,

publication Is not requested.



STATEMENT OF CASE

l. NATURE OF CASE

Plaintiffs-Appellants-Petitioners, Mark W. Showers,
Real Marketing, LLC, and Showers Appraisal, LLC
(collectively “Showers”) have, throughout the entirety of
these proceedings, consistently attempted to 1ignore the
cause of any damages in this matter. Hired by the Wisconsin
Department of Transportation, Musson Bros., Inc. (**Musson™)
acted as a private contractor under the control of the DOT
and the City of Oshkosh iIn replacing the sewer and storm
lines In a portion of the city. At all times, Musson acted
in compliance with the specifications of the construction
contract. Additionally, both the DOT and the City of
Oshkosh had representatives constantly on site to oversee
the construction process and provide directives respecting
every decision concerning construction.

In June 2008, the City of Oshkosh was subjected to two
separate rainfall events that could only be expected to
occur once every twenty-five and seventy-five years
respectively. The twenty-five year rain event occurred on
June 8, 2008. This storm far exceeded the City of
Oshkosh”s drainage system (capable of handling only a 2-5

year rain event) and while the twenty-five year rain far



exceeded drainage capacities through the City, Musson was
able to drain the rainwater from the Oshkosh construction
site without significant iIncident using pumps and hoses.
It should be noted that the WDOT designed this project and
decided not to build retention ponds, leave existing storm
sewers connected during construction, or otherwise provide
for anything other than “temporary drainage” on the
construction site.

While the pumping and drainage plans were able to
withstand the rare twenty-five year storm, just four days
later, on June 12, 2008, a natural disaster (as declared by
FEMA) struck Oshkosh in the form of a seventy-five year
rain event. As a result of this natural disaster, a large
portion of the City of Oshkosh flooded as there was simply
no place for the water to go. Both the Circuit Court and
the Court of Appeals recognized that the magnitude of this
natural disaster could not be pushed aside and ignored, as
Showers has attempted to do.

Showers argues, contrary to the undisputed facts, that
Musson had absolute discretionary control over the Oshkosh
project. The DOT, Circuit Court and Court of Appeals all
disagreed. The fact of the matter i1s that both in a macro

sense and In a micro sense, the DOT and City of Oshkosh



were controlling the Oshkosh construction project and
Musson was merely acting as a governmental agent. The
entire DOT plan and the specifications included in the plan
were developed and approved by the DOT.

These plans and specifications consist of volumes of
pages of drawings, engineer calculations, and
specifications for construction. Yet, Showers argues that
Musson was not acting according to “reasonably precise

specifications.” In terms of focusing on the June 12, 2008
rain disaster, the City of Oshkosh (city engineer),
specifically developed a “contingency pumping plan”
describing precisely where pumps would be located and where
pumping and drainage would be attempted. The City also
instructed Musson that no pumping iInto adjacent basins
would be permitted in the event of flooding. Musson acted
in conformance with the City’s contingency plan. The
adjacent basins flooded and, indeed, flooded over into the
construction site. The fact of the matter is, the City of
Oshkosh was overcome with water as a result of the June 12,
2008 disaster. There was nothing that Musson, the DOT or

the City of Oshkosh (or any other entity for that matter)

could have done to prevent the flooding that occurred.



Whether the Court chooses to look at this matter from
a macro point of view or focus in on the June 12, 2008
natural disaster, one element is undisputed, Musson was
acting as an agent of the government and under Wisconsin
law, 1is rightfully afforded governmental immunity iIn the
matter.
11. PROCEDURAL STATUS, PRIOR PROCEEDINGS AND DISPOSITIONS

A Summons and Complaint were filed pursuant to chapter
893.80 (1g) of the Wisconsin Statutes on July 24, 2009,
naming the City of Oshkosh and Musson as Defendants. Both
the City of Oshkosh and Musson filed cross-claims against
each other seeking indemnification. Musson and the City of
Oshkosh both filed for Summary Judgment against the
entirety of Showers” claims. Summary Judgment was granted
by the Circuit Court, dismissing Showers” claims in total.

Showers proceeded next to appeal as to Musson, seeking
a determination from the Appellate Court as to, (1) whether
Musson qualified for iImmunity under the Estate of Lyons
test, (2) whether Musson had a ministerial duty with
respect to drainage at the construction site, and (3)
whether the June 8th and June 12th storms created a known

and compelling danger requiring Musson to implement pumps.



Musson also filed a Cross-Appeal against the City of
Oshkosh again seeking indemnification in the alternative.
Oral arguments were heard before the Court of Appeals on
February 28, 2012. On June 27, 2012 the Court of Appeals
affirmed the Circuit Court’s decision.

STATEMENT OF FACTS

This action arose out of claim made by Showers
Appraisals, LLC, Real Marketing LLC and Mark W. Showers
(Collectively, “Showers”) for damages allegedly sustained
as a result of flooding which occurred during the
reconstruction of Ohio Street in the City of Oshkosh during
June of 2008 (Record 2, Plaintiffs” Complaint). Showers
alleged that the flooding took place at a time when the
City of Oshkosh and Musson Brothers, Inc. (“Musson”) were
undertaking a project to reconstruct Ohio Street iIn the
City of Oshkosh (Id. at pg. 3). Showers” property at issue
in this matter borders Ohio Street and is located at 601 W.
6™ Avenue in the City of Oshkosh (Id. at § 1-3). On or
about June 6 of 2003, the City of Oshkosh entered Into a
State/Municipal Agreement for the preliminary engineering
plan development for the Ohio Street reconstruction project
(Id. at ¥ 9). On or about August 1, 2007, the City of

Oshkosh entered into a State/Municipal Agreement for the



Ohio Street reconstruction project in which the City of
Oshkosh requested that the State of Wisconsin Department of
Transportation initiate and effect the Ohio Street
reconstruction project on behalf of the City of Oshkosh
(ld. at pg- 3). The reconstruction project consisted of
replacing the existing roadway on Ohio Street from South
Park to Witzel (1d.). The reconstruction project also
called for the sealing of concrete joints, water main work,
and work on the sanitary sewer (1d.).

Musson worked on the Ohio Street reconstruction
project pursuant to a ”Contract for Highway Work” entered
into with the Wisconsin Department of Transportation and
approved by Governor Doyle on January 15, 2008 (Id at pg.
4). Musson performed all work pursuant to the plans and
specifications prepared and developed by the State of
Wisconsin Department of Transportation and approved by the
City of Oshkosh (Record 36, Aff. of Darren P. Muljo, T 5;
Record 37, Aff. of Mark P. Cornelius, T 2-6). At all times
during the Ohio Street reconstruction project, Musson was
required to comply with the Standard Specifications for
Highway and Structure Construction developed by the State
of Wisconsin Department of Transportation (Id. at T 7).

Musson was not retained to, and did not perform any design



or engineering work 1@n connection with the Ohio Street
reconstruction project. (Id. at § 8). At all times during
the Ohio Street reconstruction project, Musson worked as
contractors implementing the plans and specifications
prepared by or on behalf of the State of Wisconsin
Department of Transportation. (Id. at | 9).

The Standard Specifications for Highway and Structure
Construction requires the supervising authority of the
project to notify a contractor by way of written order of
any work that is deemed to be nonconforming, unacceptable,
or unauthorized (Record 60, Aff. of David G. Dudas, Exhibit
A, 8 103.3.2-105.3.2.3). At all times pertinent, the State
of Wisconsin Department of Transportation and the City of
Oshkosh had multiple inspectors and at least one engineer
at the reconstruction work site to direct every phase and
aspect of the project. (Record 37, Aff. of Mark P.
Cornelius, 1 11) Throughout the Ohio Street reconstruction
project, no written order was 1issued to Musson by any
supervising authority and the State of Wisconsin Department
of Transportation confirmed that Musson had performed all
work in accordance with the specifications provided for the
project (Record 60, Aff. of David G. Dudas, Exhibit B, pg.

92).



At all times, Musson Brothers, Inc., worked in the
capacity of contractors to implement plans and
specifications prepared by or on behalf of the State of
Wisconsin Department of Transportation and was not involved
in developing or designing any plans of specifications for
the project at issue herein (Record 37, Aff. of Mark P.
Cornelius, Y 8). Musson performed no engineering or design
work of any kind on the project (Id. at ¥ 9). All work
performed by Musson consisted solely and entirely of
implementing the plans and specifications prepared by the
State of Wisconsin and approved by the City of Oshkosh (ld.
at 1 9). All worked performed by Musson on this project,
therefore, was at the direction of the State of Wisconsin
Department of Transportation and City of Oshkosh (Id. at T
10).

At all times pertinent, the State of Wisconsin
Department of Transportation and City of Oshkosh had
multiple iInspectors and at least one engineer on site (ld.
at  11). The Wisconsin Department of Transportation did,
in fact, confirm that all work performed by Musson
Brothers, Inc. was performed in accordance with the State
and Municipal plans and specifications (Id. at | 13). If

any issue was encountered during the course of work on the



project, Musson could not proceed without approval of the
inspectors or engineer (Id. at T 14). At all times, Musson
received approval and complied with the directives of the
inspectors and engineers In respect to each and every phase
of the project (Id. at § 14).

The DOT project manager (Thomas Buchholz) agrees that
Musson met or complied with all DOT specifications:

Q: In the Ohio Street Reconstruction Project, is it

your opinion that Musson Brothers met the DOT
Standard Specifications?
A: Yes.
(Record 60, Aff. of David G. Dudas, Exhibit B, pg. 92)

The plans and specifications 1i1n this matter are
hundreds and hundreds of pages consisting of everything
from detailed engineering drawings to standard
specifications governing safety. Plaintiff-Appellants-
Petitioners have presented absolutely no evidence, through
expert testimony or otherwise, contradicting the project
manager concerning Musson’s compliance with all DOT plans
and specifications.

Mr. Buchholz is a licensed professional engineer with
the State of Wisconsin who has managed approximately 50
design/construction projects for the Department of

Transportation (Record 60, Aff. of David G. Dudas, Exhibit



B, pg- 99-100). He 1s currently a project manager for the
U.S. 41 project in Winnebago County (Id. Exhibit B, pg. 5).
Mr. Buchholz explains that the entire City of Oshkosh
flooded on June 12, 2008, and that the flooding had nothing
to do with the work being performed by Musson Brothers (the
storm sewer system is designed to handle no more than a 10-
year rain event and the City received a 75-year rain
event).

Musson was not aware of any dangers associated with
the plans and specifications which were not also known to
the State of Wisconsin and City of Oshkosh (Record 37, Aff.
of Mark P. Cornelius, { 16). Weekly meetings were held
concerning each aspect of the project at issue and all work
performed (Id. at § 17). Both city and state officials
maintained, at all times, that the system iIs designed to
work under those circumstances and both the State of
Wisconsin and City of Oshkosh expressed that there would be
no deviation from the plans and specifications (Id. at 1
17). Both the State of Wisconsin Department of
Transportation and City of Oshkosh were aware that the
existing storm sewer system 1is designed as a surcharge
system and instructed Musson to proceed with the project in

accordance with the plans and specifications prepared by

10



the State of Wisconsin Department of Transportation and
approved by the City of Oshkosh (Id. at f 18).

The Ohio Street reconstruction project proceeded
through the months of April, May and into June without
flooding or water problems of any kind. During this time,
Musson used pumps and hoses to maintain temporary drainage
on the Ohio Street construction site. On or about June 12,
2008, while the Ohio Street reconstruction project was
taking place, the City of Oshkosh was subjected to a 75-
year rain storm. As a result, most of the City of Oshkosh,
including the Ohio Street reconstruction project, Tflooded
(Record 38, Aff. of Steven M. Ghode, Y 2). Pursuant to the
DOT plan, Musson removed the old storm sewer system 1in
order to install a new system along Ohio Street in
conjunction with a new sanitary sewer, water, and roadway.
The plans called for relocating the new storm sewer system
to the side of Ohio Street (Record 60, Aff. of David G.
Dudas, Exhibit B, pg. 100). The new sanitary sewer was to
be located in the center of the street (Id). To install the
deeper sanitary sewer required disengaging the storm sewer.
Both the existing and new storm sewer were on a surcharge
system (Record 37, Aff. of Mark P. Cornelius, § 17-18).

This meant that the outfall or discharge was below the

11



water level of the Fox River resulting iIn a storm sewer
which was always fTilled with water (I1d.). In order to
install the sanitary sewer and move the storm sewer, the
existing roadway needed to be removed along with the
existing storm sewer and sanitary sewer piping. Naturally,
the outlet needed to be bulk-headed or sealed off in order
to prevent river water from flooding the project site and
allowing the work to proceed.

The old storm sewer system on Ohio Street had the
capacity to handle no more than a 2-5 year rainfall event.
(Record 57, Supp. Aff. of Steven M. Ghode, § 6). The new
storm sewer had a design capacity to accommodate no more
than a 10 year rain storm event (Record 33, Aff. of Steven
M. Ghode, 9 20). In other words, neither the existing
system or the new system was designed to handle anything
close to a 25 year rain event, let alone a 75 year rain
event. This was true throughout the City of Oshkosh which
flooded severely and was declared by FEMA to have been a
natural disaster (Record 57, Supp. Aff. of Steven M. Ghode,
M 1). That was a political choice.

It is undisputed that flooding in other parts of the
city outside of the Ohio Street reconstruction area was far

worse than flooding which occurred on Ohio Street. (Record
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57, Supp. Aff. of Ghode, T 7). Indeed, the bypass pumping
system utilized on the Ohio Street construction site was
far more effective In terms of dealing with the 75 year
rain event than were the surrounding basins iIn as much as
the surrounding basins flooded over into the Ohio Street
drainage basin and construction site (Record 57, Supp. Aff.
of Ghode, 9 7 and Record 60, Aff. of David G. Dudas,
Exhibit C, pg. 82-83).

On June 12, 2008, Musson’s bypass pumping was replaced
by a contingency pumping plan developed by City engineer,
Steven Gohde, for the City of Oshkosh. (R33, Aff. Of Gohde,
Exhibit 8) Pumps were placed pursuant to this plan and
Musson was instructed by the City of Oshkosh that it could
not pump water into other basins, i1f those basins were
flooding over. This resulted iIn a scenario where there
simply was nowhere to pump the water (on Ohio Street or any
of the other streets in the City which flooded severely
that day) (Record 60, Aff. of David G. Dudas, Exhibit C,
pg. 86-88).

Finally, the project engineer (Ryan Schanhofer)
confirmed that the pumps were iIn place on June 12, 2008,
until all people were ordered off the construction site due

to dangerous weather. (Record 60, Aff. of David G. Dudas,
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Exhibit C, Pg. 79-81). Both Mr. Schanhofer and two DOT
inspectors moved from location to location to observe the
pumping according to the plan developed by the City of
Oshkosh. (Id. at pg. 79-89).

Given drainage capabilities throughout the City of
Oshkosh as of June, 2008, the City as a whole was simply
incapable of handling the water from a 75 year rain fall
event. The storm sewer system existing throughout the city
was simply not designed to handle that amount of water. The
temporary pumping system on the Ohio Street construction
site was unable to handle that amount of water plus
flooding which spilled over from adjacent drainage basins.

ARGUMENT

A. MUSSON BROS. INC. IS ENTITLED TO GOVERNMENTAL IMMUNITY
AS A MATTER OF LAW

The gravamen of Showers” claim is that it would not
have suffered flood damage “but for” the disconnection of
the storm sewer, the removal of pavement, the lack of
capacity of the temporary storm drainage system or some
combination of these three factors. The claims have no
legal life.

The pavement was removed and the storm sewers were

disconnected because this is what the WDOT plan called for.
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Ohio Street was being reconstructed and new storm sewers
were being installed among other things. The project was
not designed to proceed with existing storm sewers
connected. Nor was the project designed to proceed block by
block. The plans and specifications called for removal and
replacement of storm sewers as well as removal and
replacement of Ohio Street. No drainage system was
contemplated or required by the WDOT beyond maintaining
temporary drainage only.

“The design, approval and construction of a sewer
system 1s a discretionary act entitling a municipality to
immunity from any claim that challenges the design and
construction of the sewer system.” Caraher v. City of
Menomonee, 2002 WI App 184, § 12, 256, Wis.2d 605, 614, 649
N.W.2d 344 citing Anahlt v. Cities and Villages Mutual
Insurance Co., 2001 WI App-. 271, 1 12, 249 WIs.2d 62, 72,
637 N.W.2d 422. “It is not for the court to be the judge or
jury to second guess these determinations..” Allstate
Insurance Co. Vv. Metropolitan Sewerage Commission of
Milwaukee County, 80 Wis.2d 10, 16, 258 N.W.2d 148 (1977).
“The immunity defense assumes negligence, focusing instead
on whether the municipal action (or 1inaction) upon which

liability i1s premised is entitled to immunity.” Lodl v.
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Progressive Northern Insurance Co., 2002 wl 71, ¢ 17, 253
Wis.2d 323, 646 N.W.2d 314.

The storm sewer system which existed in the Ohio
Street basin prior to construction was i1nadequate to handle
a 75-year storm event. The surrounding drainage basins
throughout the City of Oshkosh were also inadequate to
handle a 75-year storm event. The new replacement storm
sewer had a design capacity to accommodate no more than a
10-year rain event. As a result of this major storm and the
drainage capacities throughout the City of Oshkosh, the
City flooded very badly. This flooding spilled over into
the Ohio Street construction site. The contract did not
require Musson to construct a drainage system during
construction to handle a 75 year rain even plus flooding
from the City’s other basins. Indeed the contract was
expressly limited to “temporary drainage.”

Appellants seem to be all over the place with respect
to the 1issue of temporary drainage. To defeat summary
judgment, however, Appellants would need to establish that
the law somehow charges Musson Brothers with the duty to
prevent flooding from a 75-year rain event. It does not and

Appellants do not even attempt to make this argument.
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Appellants suggest that Musson Brothers somehow made
the wrong decision with respect to temporary drainage. For
instance, Appellants are critical of the number and size of
pumps selected. Appellants may also be critical of the
location of pumps used to maintain drainage. At one point,
Appellants even suggest that there were no pumps in place.
Appellants”’ position IS misguided. First, decisions
concerning the use of pumps and hoses to maintain temporary
drainage is discretionary 1In nature. Additionally, a
reference to a person who claims to have not seen pumps
wherever they happened to be standing is impertinent to the
issues In this case. Simply because one or two people claim
they did not see any pumps does not suggest that the pumps
were not present. It simply says that the people did not
see them, or did not remember them, or were not iIn area
where the pumps were visible. The simple fact of the matter
is that construction could not have proceeded without
temporary drainage. Because the old storm sewer system had
been removed as part of the project, any rainfall which
occurred during the months of April, May and June 1-12 was
obviously pumped away from the construction site to allow
construction to proceed. Finally, the project engineer

confirms that the pumps were in place on June 12, 2008,
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until all people were ordered off the construction site due
to dangerous weather:
Q: I am showing your diary entry from June 12 of 2008

beginning on page 1 of 3. Do you see that?
A: I do.

Q: You noted that extremely heavy rain began mid-
afternoon and continued into the early evening, is
that correct?

A: Correct.

Q: You had Luke observing the pumping and Jeremy and you
moved from location to location to observe - to make

observations, is that correct?
Of the pumping, correct.
You noted that the rain is coming down in sheets. Did
I read that correctly?
Correct.
Is that a quote?
Yes.
You noted that city officials are in the basement and
there are tornados and severe weather on the horizons.
Is that right?
Correct.
You noted, 1 called all of my men and told them get
inside. Is that right?
Correct.
Made Mike R. - is that Mike Ramuda (Musson Brothers)?
Yes.
- aware of the dangerous weather, is that correct?
Yes.
He got his men off the road, as well, once he was sure
all pumps were still going. Is that right?
Correct.
(R60, R-App. 132-133 at 79-81).

OoOror OFX

> OrOoror LOXr

No matter how Appellants choose to phrase it,
Appellants” position boils down to various criticisms of
how Musson (and the WDOT) proceeded with construction (i.e.
block by block, removal of pavement, removal of storm

sewers, temporary drainage, etc.). At no point, however,
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does Showers demonstrate (because i1t can not) that the
manner In which Musson proceeded somehow failed to conform
with the plans and specifications developed by the State or
the contingency plan developed by the City.

Appellants do not claim damage associated with a 25-
year rain event which occurred prior to the 75-year rain
event on June 12, 2008. Likewise, no one suggests that any
flooding had occurred previously. The contingency plan was
developed by the City of Oshkosh following the 25-year rain
event on June 8Y. This simply reflects that the individuals
involved were focused on attempting to deal as best as
possible with a tremendous amount of rainfall which
eventually overwhelmed the entire City of Oshkosh. In fact,
even on June 12, the pumping system in the construction
area on Ohio Street withstood the 75-year rainfall to a
greater extent than the surrounding drainage basins (which
had nothing to do with the storm sewers on the Ohio Street
construction and were separate basins all together). The
best evidence of this was the fact that the portion of Ohio
Street south of 9" drained into a separate basin (totally
unrelated to the construction). The storm sewers on Ohio
Street south of 9*" were not disconnected on June 12, 2008.

9™ Street is the high point and rainfall to the south of 9
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naturally flows to the south. During the storm of June 12,

2008,

the drainage basin to the south of 9™ actually

flooded over and ran down Ohio Street to the north. As the

project engineer (Schanhofer) noted:

Q:

O

oOr Or OX

You noted here on June 12, 2008 on page 2 if you can
read along with me, 1t was totally built up on the
south side of 9™ and running north over 9% and down
Ohio like a river. Did I read that correctly?

You did.

You understand that the area south of 9™ drains into a
separate basin?

Yes.

It has nothing to do with the storm sewer system north
of 9™?

Yes.

You’ve already testified that you and the contractor
maintained drainage by use of a bypass pumping system
and that would be the area north of 9%, correct?
Correct.

And this area where you had the bypass pumping system
in was not flooding over into the basin south of 9.
It was the other way around, correct?

Correct.

The basin south of 9™ - in other words, not only were
you guys dealing with a 75-year rain event that was
falling into your basin where the construction site

was located, but you were dealing with rain that
actually - I am sorry - water that actually
flooded into your basin from other basins,
correct?

The basin south was running into the north basin.
(R60, R-App. 133 at 82-83).

Exactly. The lay of the land actually goes away from
the project or to the south, correct?

To 9%, yes.

And on June 12 of 2008 the water was running north and
over 9t?

Correct.
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Q: Do you know why that basin to the south of 9" flooded

over?

A: I had heard that it was - it just couldn’t take any
more water, but 1 don’t know anything other than what
I heard.

Q: The testimony in the case and records reflect that you

and Musson Brothers were instructed that you could not
pump water into other basins, iIf those basins were
flooding over, correct?

A: Correct.

Q: And once those basins flooded over, you’re effectively
pumping not only the rainfall that is falling, but
water from those other basins, correct?

A: IT they flow Into yours, sure.

Q: And that i1s exactly what happened, right?

A: For the south basin, yes.

Q: And so at that point and time there was nowhere to
pump the water?

A: No.

(R60, R-App. 134 at 86-88)

Whether Appellants expert, or anyone, thinks a better
temporary drainage system should have been developed, or a
“means and methods” of storm sewer disconnection and
pavement removal with less risk should have been developed,
are not triable issues. The entirety of this position is
founded 1n hindsight. Showers” expert’s opinion 1iIs a
criticism of how Musson and the City handled the storm.
Showers” argument is reliant on inapplicable hindsight.
Rather than dissecting this matter using hindsight, this

Court must determine whether Musson was following the
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reasonably precise specifications of the DOT when the
alleged negligence occurred.

When analyzing the first prong of the Lyons test, the
analysis must include the written plans for the project as
well as the ongoing supervision and adjustments to those
plans during the project. The undisputed facts show that
Musson was Tfollowing the written specifications for the
construction work and was under constant supervision by the
DOT. Based upon the undisputed facts present, it cannot be
meritoriously argued that Musson was not Tfollowing the
reasonably precise directives of the DOT and the City of
Oshkosh.

The Wisconsin courts have extended iImmunity to
contractors who are implementing government plans and
specifications on a DOT project for a reason. The
assignment of discretion iIn construction projects Is common
and necessary. Such an assignment does not remove the
protections of immunity from the contractor.

The discretion afforded Musson under the construction
contract at 1issue here 1i1s a regularity under such
contracts. The undisputed facts show that Musson operated
in adherence with the specifications developed by the DOT.

Additionally, Musson acted in complete conformance with the
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contingency plan developed by the DOT and City of Oshkosh
in preparation for what turned out to be a natural disaster
on June 12, 2008. Wisconsin law is concise and consistent
in affording contractors such as Musson the same immunities
afforded to governmental entities.

Estate of Lyons v. C&A Insurance Companies, 207 Wis.2d
446, 558 N.wW.2d 658 (Ct. App-. 1996),is a seminal case 1in
which the Wisconsin courts developed a three part test iIn
holding that an independent professional contractor who
follows official directives is an ‘“agent” for purposes of
Wis. Stat. 8893.80(4) and 1s entitled to common law
immunity. The three-prong test requires: (1) the
governmental authority approved reasonably precise
specifications; (2) the contractor of actions conformed to
those specifications; and (3) the contractor warned the
supervising governmental authority about the possible
dangers associated with those specifications that were
known to the contractor, but not to the government
officials.

The Lyons decision insulated the contractor from
liability fTor injuries alleged to have been caused by
defective design work performed on a public roadway and

bridge project. In Lyons, the plaintiffs argued that the
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design of the bridge’s vertical curve - a measurement
reflecting an engineered hills length and height was too
short and high for 1its proximity to the intersection,
thereby Dblocking the uninsured driver’s view of the
intersection. The contractor (Strand) was hired by the
municipal subdivision to design a bridge and roadway to
replace a bridge that spanned a set of railroad tracks.
The municipalities secured federal highway money for the
project, which was administered and distributed by the
Wisconsin Department of Transportation (DOT). Strand’s
contract defined i1t as independent contractor and required
it to abide by existing design standards, wherever
feasible, and DOT requirements. In compliance with the
discretion it was afforded under the contract, Strand
submitted a design for a bridge with a one hundred fifty
foot vertical curve. The DOT recognized that the one
hundred fifty foot vertical curve bridge design would have
resulted in significant additional costs associated with
raising the elevation of the adjoining roadways. To control
taxpayer expense, the DOT directed Strand to design a new
bridge design with shorter vertical curve. Strand responded

by designing a bridge with a seventy foot vertical curve.
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The DOT approved the revised plans and the bridge was
constructed with a seventy-foot vertical curve.

Strand secured a trial court order for summary
judgment, which was subsequently affirmed by the Court of
Appeals. In affirming, the Court of Appeals adopted a three
part test similar to that articulated by the U.S. Supreme
Court in Boyle v. United Technologies Corp., 487 U.S. 500
(1988). Following the rationale of Boyle, the Court of
Appeals, “adopt[ed] a form of governmental contractor
immunity applicable to parties who contract with municipal
or state authorities and are directed to perform certain
tasks under that contract.” The Court held that *“an
independent professional contractor who Tfollows official
directives i1s an “agent” for the purposes of 8893.80(4),
Stats., or 1i1s entitled to common law immunity,” provided
the professional contractor can meet the three part test.

Lyons, is controlling in this instance by way of its
extension of governmental Immunity to a private independent
contractor, Musson, who simply implemented a reasonably
precise governmental directive. The Lyons Court noted that
state and Qlocal governments make widespread use of
independent contractors to execute certain governmental

functions. ITf the contractors facilitating a governmental
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directive could be held liable for a discretionary
governmental act, the contractors would be subjected to
increased risk and associated costs, and ultimately would
pass those costs onto the contracting government,
effectively eliminating the taxpayer benefits secured by
the immunity statutes. The Court also acknowledged that it
would be “fundamentally unfair” to hold a contractor liable
for damages <caused by a defective design when the
governmental authority was responsible for its development.
In the present case, the designs were prepared by the
State of Wisconsin DOT and approved by the City of Oshkosh.
All specifications were developed by the Wisconsin DOT and
the contractor was required to fTollow the Standard
Specifications For Construction developed by the Wisconsin
DOT. Moreover, every phase of the project was overseen by
the government 1iInspectors and engineers and all work
performed by Musson was performed subject to governmental
directive and oversight. At no time did Musson deviate from
the State’s plans and specifications. In addition, Musson
was aware of no dangers associated with the project which
were not also and readily known by the State of Wisconsin
DOT and City of Oshkosh. In particular, Musson discussed on

several occasions the fact that the storm sewer system
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(existing and newly designed) was below the level of the
Fox River in the City of Oshkosh. Both city and state
officials maintained, at all times, that the system works
as designed and both the State of Wisconsin and the City of
Oshkosh expressed that there would be no deviation from the
plans and specifications. Based upon these directives,
Musson proceeded in accordance with the plans and
specifications.

Not only were no deviations or non-compliance with
specifications noted at any time on this contract, both the
Wisconsin DOT project engineer (Schanhofer) and project
manager (Buchholz) expressly confirm that Musson complied
with the plans and specifications including DOT standard

specifications for drainage during construction:

Q: In the Ohio Street reconstruction project, is it your
opinion that Musson Brothers met the DOT standard
specifications?

A: Yes.

Q: And In your opinion did Musson Brothers meet or comply

with the DOT standard specifications for drainage
during construction that was shown to you?
A: Yes.
(R60: R-App. 00129 at 92.)

Mr. Schanhofer was project engineer on the Ohio Street
reconstruction project. He states:
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Q: Mr. Buchholz testified that all you can do is
maintain temporary drainage to the best of your

ability.
A: Correct.
Q: Is that what you agree with?
A: Yes.
Q: And that was done in this case?
A: Yes.

(R60: R-App. 00132 at 78).

Had Musson’s actions failed to conform to government
specifications, there would be a record to demonstrate
this. The Standard Specifications for Highway and Structure
Construction provides procedural directives for addressing
nonconforming work (R60: R-App. 00127). Section 105.3.2

addresses Nonconforming work:

105.3.2.1 Engineer-Accepted Nonconforming Work

(1) If the work does not conform to the
contract, the engineer will determine the
circumstances under which that nonconforming
work may be accepted and allowed to remain in
place. The engineer will document the basis of
acceptance and may execute a contract change
order to adjust the contract unit prices for
the nonconforming work. If the contract does
not specify a price adjustment, the engineer
will adjust the price.

105.3.2.2 Unacceptable Work

(1) The engineer will issue a written order to
remove and replace or otherwise correct
nonconforming work that the engineer deems
unacceptable, as defined in 101.3. |If the
contractor does not comply with the engineer’s
written order, the engineer may effect a remedy
and deduct the cost from payments due to
contractor.

105.3.2.3 Unauthorized Work
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(2) The department may elect to not measure or
pay for unauthorized work. The engineer may
Issue a written directive to remove
unauthorized work at no expense to the
department. If the contractor does not comply
with the engineer’s written directive, the
engineer may remove unauthorized work and
deduct the cost from payments due the
contractor.

(1d.)

By contract, any work done by a contractor that 1is
deemed to be nonconforming, unacceptable, or unauthorized
iIs to be accompanied by a written order from the
supervising authority. If no such order 1is issued, it
follows that the work done by the contractor is accepted by
the authoritative body.

In this matter, there was no 1issuance of a written
order of any sort to Musson. There can be no dispute that
Musson was iIn full compliance with the orders set forth by
the governmental body. Musson acted in full compliance with
the provided specifications at all times. Musson did not
deviate from these specifications iIn any manner whatsoever
throughout the Ohio Street reconstruction project. As
such, Musson meets the three-prong test set forth iIn Estate
of Lyons and must be afforded governmental immunity iIn this

matter.
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Despite a wealth of evidence to the contrary, Showers”
continues to argue that the DOT and City of Oshkosh did not
approve of Musson’s discretionary decisions and that
Musson’s actions somehow did not conform to the DOT and
City of Oshkosh’s specifications for the construction
project. Such a position actively ignores the undisputed
facts and is wholly without merit. This is evidenced by the
extent to which Showers argues the point but fails to cite
the record to demonstrate as much. The evidence on this
point is 1irrefutable and, therefore, has not been refuted
by Showers. WDOT was responsible for and did oversee ‘“every
single aspect” of construction. The project proceeded
through the wet months of April and May. The project
proceeded through a major 25 year storm on June 8. The
City specified a new pumping plan which was 1mplemented on
June 12%™. This plan, like the rest of the City’s drainage,
was insufficient to prevent the natural disaster which
occurred.

Showers” position requests the Court to ignore several
well established cases directly dealing with this subject
matter. In this respect, our case is directly on point
with Bronfeld v. Pember Companies, Inc., 792 N.W.2d 222

(2010). In that case, the court found no evidence that
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Pember failed to comply with the barricade and sign
specifications in the project manual and traffic control
plan. The court stated as follows:

“While the Bronfelds insinuate that Pember should
have done something different from what the
specifications required, they have not presented
any evidence that Pember did not comply. Because
the undisputed evidence demonstrates that Pember
complied with the specifications, Pember has
satisfied the second prong of the Lyons test.”
Bronfeld, 792 N.W. 2d @ 227.

Additionally, the courts have applied the three-part
test established i1n Lyons 1n other cases to recognize
immunity and protect professional contractors under these
circumstances. In Jankee v. Clark County, 222 Wis.2d 151,
585 N.W.2d 913 overruled on other grounds (Ct. App. 1998),
the Court of Appeals affirmed the decision of the trial
court in holding that the three-part test was met and that
the contractor was, therefore, entitled to Iimmunity.

In Jankee, plaintiff sustained iInjuries when he fell
while attempting to escape through a window on the third
floor of the Clark County Health Care Center (CCHCC) where
he was voluntarily confined. Jankee was 1involuntarily
committed to CCHCC in a Chapter 51 proceeding on the ground

that he was a danger to himself and others.
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CCHCC 1s a nursing home and psychiatric hospital. In
the early 1980s it began a major renovation of its building
and hired the firm Hammel, Green and Abrahamson, Inc. (HGA)
as the architect for the project. Based on the programming
desires of CCHCC, the discussions with CCHCC personnel, and
various state and federal requirements, HGA drafted the
performance specifications for the project. HGA and the
county entered iInto a contract with J.P. Cullen and Sons,
Inc. as general contractor for the project, and Cullen
entered into a subcontract with MILCO for the windows. As
part of the bidding process, MILCO submitted shop drawings
of 1ts proposed products to Cullen, which submitted them to
HGA for review and approval. HGA approved MILCO’s drawings
as meeting the specifications.

Jankee asserted claims of negligence in the design and
construction of the windows against MILCO for TfTailure to
design and manufacture a reasonably safe product and
failure to warn of the defective and dangerous condition of
the window for wuse 1In a locked psychiatric ward. The
defendants moved for summary judgment. The trial court
granted the motions, dismissing all claims against all
defendants. The court concluded that HGA, Cullen and MILCO

were all entitled to immunity as government contractors
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under Lyons because the County had approved reasonably
precise specifications regarding the windows; the windows
met those specifications, which included the change order
approved by the County; and there was no danger iIn the use
of the windows that was known by any contractor but unknown
to the County which the contractor did not disclose.

In finding that the contractors were immune from
liability, the Court applied the three-part test. As to the
first element, the Court held that the governmental unit
must do more than simply accept, without any substantive
review or evaluation, the contractors exercise of
discretion 1In meeting a given performance standard. The
purpose of the TFirst element iIs to make sure that the
governmental unit has actually exercised its discretion by
reflecting on the design feature or performance standard at
issue. In this case, CCHCC personnel selected the features
of the windows. The specifications approved by the County
described a very particular type of window and the County
approved the features.

As to the second element, the windows provided were

precisely the MILCO W-21T windows specified.
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As to the third element, there was no evidence that
any of the contractors were aware of any danger that the
County was not aware of with respect to the windows.

Further, the Lyons test was recently applied in the
Estate of Brown v. Mathy Construction, 313 Wis.2d 497, 756
N.W.2d 417 (Ct. App. 2008). On June 22, 2002, Joanna Brown
was driving on a highway under construction as part of a
DOT project when her car struck an exposed bridge abutment
and caught fire. Joanna and her nine-year-old daughter,
Dallas, were fatally injured.

Mathy was DOT’s prime contractor for the project. The
bridge abutment that Joanna’s car struck was exposed due to
construction. As part of the project, workers removed
bridge guardrails that provided some protection to bridge
users, and after further roadwork, replaced them with new
guardrails, referred to as “energy absorbing terminals”
(EATs). DOT had decided to keep the road open during
construction, but specified required safety measures while
the work was i1n progress, including signs and drums. DOT
also specified that the construction work was to begin on
April 15, 2002 and be completed in 60 working days.

Workers completed the removal of old guardrails

throughout the project site by April 25, 2002. On May 29,
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2002, workers began installing the EATs, and this process
continued along the project area through June. The three-
mile stretch of STH 131, where the accident occurred was
one of the Jlast project areas where the EATs were
installed. As of June 22, the date of the accident, EATs
had not yet been installed there. The entire project was
completed by early June, within the 60 days allotted by
DOT.

The Estate claimed that Mathy was not entitled to
governmental immunity because the Lyons test for contractor
immunity had not been met. The court disagreed.

The court noted that wunder Lyons, governmental
immunity extends to private parties who act under
directives from state agencies. An independent professional
contractor who follows official directives is an “agent”
for purposes of Wis. Stat. 8893.80(4) or 1is entitled to
common law #mmunity when trhe three-prong Lyons test has
been satisftied.

The Estate argued that Mathy did not meet the first
prong for governmental Immunity because the State did not
provide Mathy with reasonably precise specifications for
when to install the EATs. The State argued that Mathy would

only be entitled to immunity 1f DOT had specifically
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instructed Mathy not to install the EATs for a specific
amount of time after i1t was feasible to do so. The estate
asserts the only time requirement was that Mathy install
the EATs within the 60 day period for the entire project.
The Court held that the Estates” specifications
argument missed the mark. The question was not whether DOT
did or did not specify the amount of time the abutment was
to be unprotected by a guardrail. This formulation of the
issue ignores safety precautions that were specified. It
makes no sense to isolate the 60-day timing specification
for the overall safety requirements. The question was not
what other safety precautions might have been taken, but
whether safety requirements provided by the DOT were
“reasonably precise specifications.” The undisputed
evidence demonstrated that they were. DOT’s plans for the
project, for example, provided several pages of required
safety measures during construction, including official
road signs, drums placed at 50-foot intervals, delineator
posts, and pavement markings. DOT also provided a diagram
showing placement of the traffic control measures to be
used for lane closure, such as signs and flaggers, and
diagrams specifying the pavement markings that should be

made.
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As to the second prong, the Estate did not argue that
Mathy Tfailed to follow any of the safety precautions
specifications.

As to the third prong, the Estate did not argue that
Mathy knew about something that DOT did not. A review of
the record revealed nothing suggesting that there were
dangers known to Mathy, but not to DOT.

Because the undisputed facts showed that (1) DOT
provided Mathy with reasonably precise specifications as to
how to carry out the road construction project; (2) Mathy’s
work conformed to DOT’s project specifications; and (3) DOT
was aware of the dangers that the exposed bridge abutment
may have presented, the Court held that Mathy was entitled
to governmental contractor immunity.

Our case 1i1s directly analogous to the cases iIn which
the courts have granted immunity to an independent
professional contractor. Musson meets the three-prong test.

As to the fTirst prong, the State of Wisconsin DOT
provided Musson with reasonably precise specifications for
how to carry out the project. Indeed, the State spent
considerable time developing and preparing very detailed
plans and specifications for this project, 1including

special provisions and all performance standards (State
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DOT). Musson was not retained to do any design or
engineering work and performed no design or engineering
work . Musson simply implemented the plans and
specifications prepared by the State of Wisconsin DOT.
While Showers would have the Court believe that the
construction project was completed with little to no
guidance from the government, the Affidavit of Mark P.
Cornelius reveals that the DOT provided Musson with
hundreds of pages of plans and specifications for the
project (R37). The DOT provided Musson with reasonably
precise plans and specifications to which Musson fully
complied. As evidenced through well established Wisconsin
law, the discretion afforded to Musson as an agent of the
government falls under the protections of iImmunity because
any discretionary actions were taken in TfTull accordance
with the controlling reasonably precise specifications
developed by the DOT and City of Oshkosh.

As to the second prong, Musson’s work conformed to the
DOT”’s project plans and specifications and directives. At
no time during the course of the project did Musson deviate
from the plans, specifications, and directives of the State
of Wisconsin DOT. The WDOT engineer and project manager

confirm that Musson complied with WDOT plans and
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specifications, 1iIncluding specifications for the poorly
drainage. Had Musson deviated from WDOT plans and
specifications, a written warning or advisement would have
been generated requiring that such deviation be corrected
within a specified time period. No written warnings or
directives were issued concerning any deviation material to
this case. In fact, the DOT had iInspectors and engineers
on site at all times to ensure compliance by Musson with
the Wisconsin DOT plans and specifications. All work was
performed pursuant to the directives of those inspectors
and engineers who approved all work performed by Musson as
to each and every aspect of the project. This i1s not in
dispute despite Showers” assertions to the contrary.

As to the third prong, Musson’s compliance with the
elements contained within the third prong of the Lyons test
has been conceded by Showers and, therefore, is not at
Issue.

Accordingly, Musson meets the three-part test established
by the Court in the Estate of Lyons, wholly justifying both
the Circuit Court and the Court of Appeals’ Orders granting

summary judgment.
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B. MUSSON DID NOT HAVE A MINISTERIAL DUTY THROUGH
CONTRACT OR LEGAL EXCEPTION TO MAINTAIN PROPER
DRAINAGE.

In the summer of 2008, Musson was iImplementing
reasonably precise plans and specifications for
construction developed by the DOT. Implementation of such
plans and specifications is discretionary. “The design,
approval and construction of a sewer system 1Is a
discretionary act, entitling a municipality to Immunity
from any claim that challenges the design and construction

of the sewer system.” Caraher at 12 (emphasis added).
Accordingly, Musson is afforded immunity.

A contractor 1is an agent for the government for
purposes of governmental immunity for discretionary acts.

Bronfeld v. Pemper Companies, Inc., 2010 Wl App 150, 330

Wis. 2d 123, 792 N.W.2d 222, review denied, 2011 Wl 15, 331

Wis.2d 47, 794 N.W.2d 900. Whether the governmental body
(or contractor) fTailed to properly execute a ministerial
duty i1s a question of law, not a question of fact. Caraher
v. City of Menomonee, 256 Wis.2d 605, 649 N.W.2d 344 (Ct.
App. 2002).

As the Caraher court further explained:

A discretionary act is one that “involves the

exercise of discretion of judgment in determining
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the policy to be carried out or the rule to be
followed [and] the exercise of discretion and
judgment in the application of a rule to specific
facts. Spencer v. County of Brown, 215 Wls.2d
641, 648, 573 N.W.2d 222 (Ct. App- 1997)(citation
omitted). In contrast, a ministerial act iIs one
that 1s “absolute, certain and i1mperative,
involving merely the performance of a specific
task when the law iImposes, prescribes and defines
the time, mode and occasion for its performance
with such certainty that nothing remains for
judgment or discretion. Lister v. Board of
Regents, 72 Wis.2d 282, 301, 240 N.w.2d 610
(1976) . Caraher v. City of Menomonee, 256, Wis.2d
605, 649 N.W.2d 344 (Ct. App. 2002).

1. No Ministerial Duty Existed Pursuant to Contract
or Otherwise.

Appellants argue that Musson should not be afforded
governmental immunity because the maintenance of a sewer
system is a ministerial duty rather than a discretionary
one. The shortcomings of Showers” position are glaring.
Musson was not hired to maintain an existing sewer system

but was in the process of building a new one pursuant to
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the governments” design. Showers must acknowledge that a
discretionary (rather than ministerial) duty applies to the
designing, planning and implementation of a sewer system.

The design and construction of a sewer system are
discretionary acts. Caraher v. City of Menomonee, 256
Wis.2d 605, 649 N.wW.2d 344 (Ct. App. 2002). Even if the
system Is designed in a negligent fashion (i.e.
inadequate), this 1s deemed a political choice and the
government is entitled to immunity.

In our case, Musson was in the process of implementing
the governmental design by removing old storm sewers (with
a capacity to handle no more than a 2-5 year event) and
replacing them with new storm sewers (with a capacity to
handle no more than a 10 year event). The design and
specifications did not iInclude any plans to maintain the
existing system. This was a decision made by WDOT.

Showers” argument is one involving the capacity of the
system. It 1s not disputed that a 75 year rain event
occurred on June 12th. There was insufficient capacity to
drain flood water from a 75 year event. The capacity of the
system is not actionable as negligence. Allstate Ins. v.
Metropolitan Comm., 80 Wis. 2d 10, 16, 258 N.W. 2d 148

(1977). The argument advanced here by Showers seeks to use
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hindsight to second guess a legislative decision regarding
the capacity of the system in the City of Oshkosh.

“The design, approval and construction of a sewer
system i1s a discretionary act, entitling a municipality to
immunity from any claim that challenges the design and
construction of the sewer system.” Caraher at f12.

The level of flood protection and the frequency and
cost of replacing and upgrading that protection are indeed
legislative decisions subject to immunity. This legal
principle has a dual application iIn our case. First, the
City of Oshkosh made original decisions concerning the
nature, type and amount of flood protection to provide. It
then made decisions regarding the frequency and cost of
upgrading that protection. The City opted for relatively
minimal protection (2-5 year capacity) with iInfrequent
upgrades. Similarly, the WDOT and City approved a
construction plan without providing for increased TfTlood
protection of any kind. The project was designed to proceed
with existing storm sewers disconnected and no drainage
system beyond “temporary drainage” needed to allow the work
to proceed.

Both Musson and the WDOT have confirmed that temporary

drainage was accomplished with pumps and hoses. The old
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storm sewer had been bulk-headed because 1t was below river
level (and would otherwise have simply flooded the
worksite). With bypass pumping, the work proceeded through
the months of April, May and into June. In other words,
Musson temporarily drained the site as required to allow
construction to proceed as it did. The contract did not
require Musson to do more. Even so, Musson pumped flood
water on June 8™, and again on June 12" as specified in the
City’s contingency plan. This pumping proved to be even
more effective at draining the storm water than the
existing storm sewers In the adjacent basins. It is
undisputed that those basins flooded over into the
construction site and, along with water from the storm,
created a situation where there was simply no place for the
water to go.

Showers has provided no authority to establish any
legal duty on Musson’s part to prevent damage from a 75
year storm. The WDOT contract did not establish such a
duty. The law does not establish such a duty. This would
impose upon Musson the duty to provide flood protection

many times greater than the City has decided to provide for

itselft.
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Showers” criticisms of Musson, while unfounded, are
not material to the existence of a legal duty from which
liability may arise, nor the protections afforded a
government contractor where such a legal duty exists.

2. No Ministerial Duty Existed Pursuant to Legal
Exception.

Showers contends that ‘“everyone was well aware of the
potential for more rain” and that this knowledge created a
known danger, exempting Musson from immunity.

The known danger exception may be used in
circumstances which are so dangerous that a duty becomes
“so clear and absolute” so as to become ministerial. Cords
v. Anderson, 80 Wis.2d 525, 542, 259 N.w.2d 672 (1977).
For 1iallustrative purposes on what might create a known
danger of this magnitude, in Cords, a park manager was
found to have a duty to erect a warning sign for a walking
path which lead to a 90 foot cliff drop-off into a gorge
hidden from the public, but known to the manager. The
facts contained within Cords illustrate exactly why this
exception has “rarely been asserted successfully” Kierstyn
v. Racine Unified School Dist. 228 Wis.2d 81, 95, 596

N.W.2d 417 (1999).
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The known danger exception only applies when the
danger 1is ‘“compelling and known to the office and is of
such force that the public officer has no discretion not to
act.” Cords at 96. The known danger exception will not
apply when the probability of the danger is not of a degree
as to deprive the officer of discretion. Id.

On June 12, 2008, the City of Oshkosh was hit by a 75
year rain event. This type of natural disaster can only be
expected to happen once in a 75 year period. A storm of
such magnitude has a miniscule chance of occurring. 1In
short, a mere possibility of danger, as seen 1iIn this
matter, does not rise to the level of creating a danger of
such force as to remove all discretion from the officer.
Accordingly, the known danger exception to liability does
not apply.

C. REQUEST FOR ALTERNATIVE RELIEF

In the alternative, Respondents and Cross-Appellants
respectfully ask that the decision 1iIn this matter be
applied equally to Musson and the City of Oshkosh or
remanded to the Court of Appeals for decision on Musson’s

cross appeal.

46



CONCLUSION

This is a matter iIn which the application of the law
and the application of common sense necessarily reveal the
same outcome. Musson acted i1n compliance with the
specifications for construction developed by the Wisconsin
DOT and at all times was subject to the control and
directives of the DOT. On June 8™, 2008 the City of Oshkosh
was subjected to a 25 year rainstorm and Musson was able to
adequately drain the construction site despite only being
obligated to provide drainage for a 2-5 year rain event.
On June 12*, 2008 a natural disaster struck Oshkosh in the
form of a 75 year rain event. Despite adopting and adhering
to a contingency drainage plan prior to the June 12 storm,
the construction site, much like the City of Oshkosh, was
simply overwhelmed by water and ended up flooding. There 1is
no evidence that Musson, or anybody, could have done
anything to prevent this natural disaster. There is also no
evidence that Musson fTailed iIn any way to uphold 1its
obligations as an agent of the government on the
construction project. Common sense and Wisconsin law are
in unwavering agreement that Musson did nothing to cause
Showers” damages, and acted wholly within the scope of its

duty as a contractor for the government. Accordingly,
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Musson Bros., Inc. respectfully requests that this Court
affirm Summary Judgment in this matter.
Dated this 2" day of January, 2012.

McCANNA, DUDAS & KEWLEY, S.C.

Attorneys for Defendant-Respondent,
Cross-Appellant

BY:

DAVID G. DUDAS
State Bar No. 1018987

JOSEPH P. PUTZSTUCK
State Bar No. 1076049

47 Park Place, Suite 700

Appleton, WI 54912-1857
Phone: (920) 734-2825
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ARGUMENT

This is a Reply Brief in response to both the City of Oshkosh’s (the
“City”’) and Musson Bros., Inc.’s (“Musson’) Response Briefs. After
reviewing both Defendants’ briefs, it is abundantly clear that each believes
Musson was not negligent in any way regarding the construction project.
Musson in particular spends a significant portion of their brief arguing their
actions were not negligent, conformed to the contract, and the flooding on
Showers’ property was essentially inevitable. However, both fail to
recognize the issue is not yet about Musson’s level of negligence. The
issue is whether the Supreme Court should follow the Court of Appeal’s
decision to expand immunity to contractors who are delegated the authority
to exercise discretion as to the “how” of construction, without substantive
review, analysis or approval by the government, which is contrary to
established precedent.

In addition to mischaracterizing the reason we are here, Musson
utterly fails to properly address the contractor immunity analysis adopted

by the Court of Appeals in Estate of LLyons v. CNA Insurance Companies,

207 Wis. 2d 446, 558 N.W.2d 658 (Ct. App. 1996). Musson does not cite a

single contract specification or argue why the specifications at issue are



reasonably precise. It is telling that Musson, not once, takes a position on
the “means and methods” language of the contract, choosing instead to
focus on the severity of the storm. While the storm was a factor
contributing to the flooding on Showers’ property, it does not pertain to this
Court’s immunity analysis. Musson has taken this smoke and mirrors
approach in both the Circuit Court and Court of Appeals, effectively
distracting both from the real issues, Musson’s unfettered discretion and
contractor immunity.

Musson and the City also attempt to confuse Showers’ argument by
arguing that Showers is using hindsight analysis, demanding perfection as it
pertains to drainage, while criticizing Musson’s decisions throughout the
project. However, the crux of Showers’ argument is that the DOT
specifications are not reasonably precise, and if there were, there is no
evidence that Musson’s actions conformed to them. Showers concedes
there has been criticism of Musson’s decisions, as it must, but for the
purposes of this appeal and contractor immunity, Showers criticisms are not
aimed of the substance of the decisions (though Showers believes they

were negligent), but that Musson, not the DOT or City, made the decisions.



Musson admits in their own brief to this Court that “decisions
concerning the use of pumps and hoses to maintain temporary drainage is
discretionary in nature”. (Musson’s Brief, p. 17). Musson made these
decisions. While both defendants argue that these decisions were approved,
they do not, and cannot cite a single reference to the record where the DOT
performed a meaningful analysis of Musson’s decisions, or gave explicit or
implicit approval, because it simply does not exist. Both Defendants
completely ignore Showers argument that DOT oversight alone does not
rise to the level of acceptance necessary to create a reasonably precise
specification. Contractor immunity simply cannot apply to Musson under
these circumstances.

L. DEFENDANTS FAIL TO SHOW REASONABLY PRECISE
SPECIFICATIONS OR APPROVAL OF DECISIONS THAT
WOULD SATISFY THE FIRST PRONG OF LYONS.

A. The Contract Specifications Are Not Reasonably Precise.

As Showers argued in its initial brief, the Contract states that the
contractor is “solely responsible for the means, methods, and techniques of
construction.” (R. 52.) This particular provision cannot possibly be

interpreted as reasonably precise. Perhaps as a result of this provision

being so very discretionary in nature, neither the City nor Musson address



this it in their argument. When read it full, it is clear that the Contract is
designed to shift liability to the contractor, only when and if the contractor

itself makes a negligent means and methods decision:

113

. The contractor is solely responsible for the means, methods,
techniques, sequences and procedures of construction. The contractor is
not responsible for the negligence of others in the design or specification
of specific means, methods, techniques, sequences or procedures of
construction described in and expressly required by the contract.” (R.
52)

Nowhere in the remaining provisions of the Contract is there any
description or requirement that Musson use pumps and hoses as a means of
providing adequate drainage. Nowhere in the written Contract is there a
requirement or description that Musson must proceed with the tear up on a
block-by-block basis." Musson made the decision to tear up the entire road
bed and disconnect the storm sewer, upsetting the City in the process.
Musson made the decision to use only a few (if any) pumps, a decision not
even made until the day before the first storm event, where they were

asking the DOT where in the contract it said they have to pump.*

' Showers maintains that the pre-construction agreement created a reasonably precise
specification that was not complied with. However, if the Court finds the agreement was
not reasonably precise, Musson’s decision to not proceed block-by-block certainly falls
under a means and methods decision.

* The DOT pointed out the drainage requirements of the Contract. Perhaps Musson was
confused since the contract does not specify the manner in which they were to satisfy
these specfifications.



Musson takes the disingenuous position that § 105.5.2 (requiring
adequate drainage) it is only applicable to operations between multiple
contractors, i.e., the maintenance of “adequate” drainage only applies to
subcontractors performing at Musson’s direction, but not Musson
themselves. It makes little sense and poor public policy to require a higher
level of care and drainage from a subcontractor, who by nature takes
direction from the general contractor, while relieving a general contractor
of this duty simply because they chose not to “sub out” any of the work.

Still, the City states that Musson’s use of pumps and hoses is an
industry accepted standard. While this may be true, this is again a
negligence argument. The City cannot state where the Contract states
Musson shall or may use pumps and hoses. Musson was not provided with
any direction regarding the manner in which to maintain drainage, and was
responsible if their decision proved to be negligent. Again, the
specifications at issue only provided overall objectives, not obligating
Musson to perform a certain way. The Court of Appeals even believed the

contract specifications, considered alone, was a persuasive argument.’

? The Court of Appeals found that immunity applied as Musson’s discretion under the
contract was curtailed through the DOT oversight, not due to the contract terms
themselves.



Showers Appraisals, LL.C v. Musson Bros., Inc., 2012 WI App 80, q 19,

343 Wis. 2d 623, 819 N.W.2d 316, review granted.

Outside of a single provision, Musson fails to address how the
remaining contract provisions are reasonably precise, simply maintaining
that they “implemented a reasonably precise governmental directive”, citing
Lyons but failing to cite which “reasonably precise directives” they were
implementing. (Musson’s Brief, p. 25). One would hope that Musson is not
taking the position that the existence of a contract alone satisfies the
reasonably precise prong of Lyons. Musson goes on to assert that they
were required to follow every specification (without citation), with
government oversight on every phase of the project by the DOT. Yet,
Musson fails to advance a coherent argument on how the DOT oversight
was anything more than rubber stamp approval, as Showers very clearly
asserted in its initial brief. Musson instead chose to focus on the negligence
aspect of this case, which is not directly before this Court.

This Court must determine if the specifications at issue are
reasonably precise. This can be satisfied through the specifications
themselves, or through a government entity’s meaningful analysis or review

of the contractor’s discretionary decision. Showers maintains that



specifications were not reasonably precise, and the Musson’s discretionary
decisions were not approved. If this Court agrees, the analysis is over and
immunity does not apply. However, if the Court disagrees, the analysis
continues onto the second (compliance) prong of the Lyons test. It is well
within Showers’ right to take a position that, if the specifications are
reasonably precise, they were not complied with. This not a “circular”
argument, as the evidence suggests that there were no pumps on cite,
specifically anywhere near the Showers property, which Musson and DOT
were aware had an issue with standing water. The contract requires
drainage on the entire site, and there are several material issues of fact as to
whether this was satisfied, reasonably precise specifications or not.

B. Neither the City nor Musson Can Cite the Record for

Government Approval of Musson’s Discretionary
Decisions.

Both Defendants’ assert that Musson was under the close
supervision of the DOT during the course of the project. However, there is
not a single citation to the record regarding how this “close supervision”
was anything more than a DOT official taking notes. Both defendants

completely ignore Showers’ argument that simple oversight alone does not

constitute acceptance. Accordingly, Showers’ argument should be accepted



as true. See Raz v. Brown, 2003 WI 29, 25, 260 Wis. 2d 614, 660

N.W.2d 647 (citation omitted) (“respondents on appeal cannot complain if
propositions of appellants are taken as confessed when they do not
undertake to refute them.”)

The City believes Showers failure to cite evidence that the DOT did
not approve the design of Musson’s temporary drainage system defeats
Showers position, however this is not Showers’ burden. Lyons requires
more than rubber stamp approval, this is not the same as an affirmative

rejection of the contractor’s discretionary decisions. See Jankee v. Clark

County, 222 Wis. 2d 151, 585 N.W.2d 913 (Ct. App. 1998); Oliver v.

Oshkosh Truck Cor., 96 F.3d 992 (7th Cir. 1996); Lewis v. Babcock Indus.,

Inc., 985 F.2d 83 (2nCl Cit. 1993). The reasoning set forth in these cases
establishes a strong public policy. If a contractor is exercising its own
discretion, it can still claim immunity by seeking and receiving government
approval. This is not to say that a contractor will always be liable if a
government entity does not approve its decision, as the contractor could
still defend a lawsuit on the basis that its decision was not negligent.
Musson provides only a single statement that the assignment of

discretion does not remove the protections of immunity from the contract,



yet fails to cite any authority for such a determinative position. (Musson’s
Brief p. 22.) As such, Musson’s position on assignment of discretion shall

not be considered. See State v. Lindell, 2001 WI 108, { 23 n. 8, 238 Wis.

2d 422,617 N.W.2d 500 aff'd, 2001 WI 108, 245 Wis. 2d 689, 629 N.W.2d
223.

Musson next appears to address second prong of Lyons, arguing that
it complied with the specifications developed by the DOT (failing to cite
the “specific” directives it conformed to). Besides simply stating “approval
and oversight” on every aspect of the project, nowhere in its brief does
Musson cite actual approval, a review, or analysis by the DOT of their
decisions. Ultimately, Musson glosses over the first prong of Lyons and
argues that they complied with the contract, without first establishing, or
even arguing, that the contract was reasonably precise.

This Court need not look any further then the exchange between the
City and DOT officials to resolve this issue of delegated discretion and
acceptance. In its initial brief, Showers cited the various confrontations
between the City, DOT and Musson officials regarding the block-by-block
“agreement.” It is not disputed that the City was upset with Musson’s

performance, even before the first storm. Having already expressed



numerous concerns and hearing the subsequent rumors Musson was
performing poorly, the City asked the DOT to shut Musson down.
However, since the City’s concerns were regarding Musson’s
“discretionary decisions”, the DOT refused to intervene, specifically citing
the means and methods provision of the Contract.

Significantly, the DOT did not refuse to intervene on the basis of its
own review and acceptance of Musson’s decisions, since a review or
analysis never took place. There is nothing in the record to showing the
oversight on the project was genuine in that the DOT or City performed a
meaningful review or analysis of Musson’s discretionary decisions, nor
should there be, as the contract made Musson the “sole source” of such
decisions.

II. THE CONTRACT DELEGATED DISCRETION,

THEREFORE MUSSON’S DECISIONS CONFORMED TO
THE CONTRACT.

Musson appears to cite Lyons, Estate of Brown v. Mathy

Construction Co., 2008 WI App 114, 313 Wis. 2d 497, 765 N.W.2d 417,

Bronfeld v. Pember Companies, Inc., 2010 WI App 150, 330 Wis. 2d 123,

792 N.W.2d 222, and Jankee v. Clark County, 222 Wis. 2d 151, 585

N.W.2d 913 (Ct. App. 1998) as authority that the circumstances here are

10



substantially similar to those cases in that the Contract is reasonably
precise, and was conformed to. Musson grossly misinterprets those
decisions.

As already discussed in Showers’ initial brief, Lyons involved a case
where the DOT approved and revised the contractor’s plans. 207 Wis. 2d
446, 459-460. In Mathy the safety specifications were particularly detailed,
and the DOT itself made the decision regarding lag time which contributed
to the accident in that case. 2008 WI App 114, | 8, 12. In Bronfeld, the
contractor was contractually required to submit its plan to the City
Engineer, who reviewed and revised those plans before the contractor could
implement them. 2010 WI App 150, { 6. Finally, in Jankee, the County
reviewed and approved decisions regarding the type of windows and
stoppers to be used for the project. 222 Wis. 2d 151, at 157-59. The
contractors simply implemented the County’s negligent decisions. Id., at
171-72.

Musson’s believes that since the DOT designed the project, Musson
is not liable for its implementation. However, Showers position is not that
the design was defective, but that Musson’s decisions in implementing the

design were negligent. The contract specifically delegated this decision

11



making authority to Musson, not subjecting it to government approval.
Unlike Lyons, where the design itself was the cause of the accident,
Showers has not taken the position that the design of the storm sewer
system caused the flooding at issue. Musson’s reliance on each of their
cited cases as it relates to the conformity to reasonably precise
specifications is misplaced.

Furthermore, if there were in fact reasonably precise specifications,
the DOT could not intervene on “means and methods” issues that were not
expressly identified in the contract, per their own admission. (R. 52; q24.)
It is undisputed that Musson’s decision to tear up and remove the entire
storm sewer (and use/number of pumps), instead of proceeding block-by-
block was a discretionary decision that raised red flags with the City and
DOT. The Contract delegated this type of discretionary decision, so of
course Musson’s decision to do so complied with the contract.

III. SHOWERS’ LYONS ANALYSIS IS NOT LEGALLY

INCONSISTENT WITH ITS MINISTERIAL DUTY
ANALYSIS.

The City argues that Showers’ is making a legally inconsistent
argument by taking the position that there was a ministerial duty to

maintain drainage. Again, this is untrue. This alternative position is only

12



relevant if the court finds that the Lyons test has been satisfied. If so, an
exception to immunity must be shown. While Showers maintains the
contract specifications are not reasonably precise, should this Court believe
they are, then this Court should also find that Musson was obligated, by law
or contract, to maintain adequate drainage on the cite at all times.

The City has argued that Showers’ position is that Musson did, or
should have, the duty to prevent flooding. (City’s Brief, p. 16). This is
simply untrue. Showers’ position has consistently been that Musson was
required to maintain adequate drainage on cite at all times, and had the
discretion in determining how to do so. Had drainage been maintained to
the same level of the 2-5 year storm system being replaced, the only expert
on record states that the flooding would not have occurred. Significantly,
Showers’ property (per City mandate) was completely reliant on the storm
sewer for drainage. The system was disconnected, and no temporary
drainage system was implemented in front of Showers’ property. The
flooding on Showers’ property was unique as compared to the rest of the
city. Showers’ basement rupturing was caused by the hydrostatic pressure
of almost 118,000 gallons of water sitting in a “bathtub” for about 18 hours.

Had Musson satisfied their drainage maintenance duty, hydrostatic pressure

13



would have been relieved sooner, and the basement rupturing would not
have occurred. Never once has Showers argued that Musson should have
prevented flooding. The City’s mischaracterization of Showers’ argument
1s an attempt to shift the Court’s focus on the devastating storm event, and
not the contractual obligations Musson had as it related to drainage.

The City has chosen to nit-pick at Shower’s phrasing in the Court of
Appeals brief in another attempt to distract this Court from the real issues.
Showers does not believe there was a ministerial duty to prevent flooding,
but to maintain drainage. In its initial brief, Showers did not contend there
was a duty to “maintain proper drainage”, let alone did Showers “heavily
rely” on the phrase. Still, there are contractual obligations to maintain
“adequate” and “normal” drainage, which can only mean maintaining the
same level of drainage as the storm sewer being replaced, in this case, a 2-5
year system. (R. 52,7, §§ 105.5.2(2)4.; 107.14(3)). Again, had this been
done, the only expert on record believes the flooding on Showers property
would not have occurred

CONCLUSION
Both the City and Musson spend significant portions of their briefs

advancing negligence arguments that are entirely irrelevant for the purpose
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of determining contractor immunity. It remains undisputed that the
contract delegated unfettered discretion, and that the DOT never once
performed a meaningful review or analysis of Musson’s discretionary
decisions. For the reasons set forth above and in Showers’ initial brief, this
Court should reverse the decisions of the Circuit Court of Winnebago
County and Court of Appeals, and remand for trial on Showers’ claims for

negligence.
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INTRODUCTION

This case arises from the June 2008 floods in Oshkosh,
Wisconsin. Showers Appraisals, LLC v. Musson Bros., Inc., 2012 WI
App 80, 91, 343 Wis. 2d 623, 819 N.W.2d 316. Mark Showers and his
businesses, Showers Appraisals, LLC, and Real Marketing, LLC
(hereinafter referred to collectively as “Showers”), sued private
contractor, Musson Bros., Inc. (“Musson”) and the City of Oshkosh
for damages suffered in those floods. Id. Musson was working for
the State of Wisconsin to replace the storm sewer in front of
Showers” building. Id. Musson claimed private contractor
immunity under Estate of Lyons v. CNA Ins. Companies, 207 Wis. 2d
446, 558 N.W.2d 658 (Ct. App. 1996) (“Lyons”) for any of his
discretionary negligent acts. Affirming the circuit court’s decision
granting summary judgment, the Wisconsin Court of Appeals ruled
that Musson, whose contract allows it to use whatever “means and
methods” it thought appropriate, is immunized under Lyons so long
as (1) the contract did not afford so much discretion that Musson
was acting “as a free agent without direction from the government”;
and (2) the Department of Transportation (“DOT”) was regularly on

the site and keeping “a close eye” on Musson. Id., | 5, 17, 23; see



also Id., 9 32 (Reilly, ]., dissenting) (noting that case expands Lyons to
grant immunity for discretionary acts as to the means and methods
of performing government contracts).

The Wisconsin Association for Justice (“WAJ”) supports the
position of Plaintiffs-Appellants-Petitioners that the majority erred
in concluding that the discretionary acts of government contractors
are entitled to immunity under Lyons. The circuit court’s decision
granting summary judgment should be reversed, and the case

should be remanded for trial.

ARGUMENT

The Wisconsin Court of Appeals was wrong in this case
because “keeping a close eye” on a private contractor does not
constitute sufficient control over the work for purposes of the Lyons
test. Under Lyons, as harmonized with Kettner v. Wausau Ins.
Companies, 191 Wis. 2d 723, 530 N.W.2d 399 (Ct. App. 1995),
immunity will only arise when the government is deemed
responsible for the negligent conduct of the private contractor by
virtue of the government’s control or right to control such conduct.
See Kettner, 191 Wis. 2d at 743 (concluding that the term “agent” as

used in Wis. Stat. § 893.80 is limited exclusively to those agents who



act as government servants); see also Arsand v. City of Franklin, 83
Wis. 2d 40, 46, 264 N.W.2d 579 (1978) (vicarious liability arises due
to the master’s control or right of control over the servant).

According to the Lyons court, an independent professional
contractor who follows official directives is acting as an “agent” for
purposes of Wis. Stat. § 893.80(4), or is entitled to common law
immunity when:

(1) the governmental authority approved reasonably
precise specifications;

(2) the contractor's actions conformed to those
specifications; and

(3) the contractor warned the supervising governmental

authority about the possible dangers associated with

those specifications that were known to the contractor

but not to the governmental officials.
Id. at 457-58. The above Lyons test was established as a matter of
public policy to “ensure that state and municipal government, and
the public at large, is able to make the best use of professional design
assistance, but that professional contractors are not unfairly
burdened by lawsuits when they follow governmental directives.”
Id. at 458.

The Lyons court properly ruled that a private contractor must

qualify as an “agent” for purpose of immunity Wis. Stat. § 893.80(4).



See Lyons, 207 Wis. 2d at 453-54 (focusing inquiry on whether
engineer was acting as an “agent” of governmental authorities who
had retained ultimate responsibility for the negligent aspects of the
bridge design). However, the Lyons court failed to expressly
harmonize its ruling with Kettner, 191 Wis. 2d at 743, a prior decision
holding that the term “agent” under Wis. Stat. § 893.80(3) is limited
to those governmental “agents” who have a master-servant
relationship with a government entity. Consistent with Kettner, the
Lyons court should have clarified that private contractor immunity
requires a master-servant relationship with respect to the allegedly
negligent conduct. See Cook v. Cook, 208 Wis. 2d 166, 189-90, 560
N.W.2d 246 (1997) (the court of appeals may not overrule, modify or
withdraw language from its prior published decisions).

Wisconsin Stat. § 893.80(3) limits the liability of “any
volunteer fire company organized under ch. 213, political
corporation, governmental subdivision or agency thereof and . . .
their officers, officials, agents or employes for acts done in their
official capacity or in the course of their agency or employment.”
Kettner, 191 Wis. 2d at 732 (quoting Wis. § 893.80(3)). Such provision

not only limits the liability of the government, but extends



protection to its agents as well. Id. at 732-33. Noting that the term
“agent” is not defined under Wis. Stat. § 893.80, the Kettner court
concluded that the term could define either a servant or an
independent contractor; accordingly, the meaning of “agent” as
used in Wis. Stat. § 893.80 is ambiguous. Id. at 734. The Kettner
court looked to extrinsic aids to determine the meaning intended by
the legislature. Id.

Although municipalities were historically immune from tort
liability in Wisconsin, this Court abolished the concept of
governmental immunity in Holytz v. Milwaukee, 17 Wis. 2d 26, 36,
115 N.W.2d 618, 623 (1962). Id. (citing Holytz, 17 Wis. 2d at 36).
Holytz not only exposed government entities to tort liability for their
own conduct, but also permitted liability to be imputed to these
entities under the theory of respondeat superior. Id. In response to
Holytz, the legislature enacted what is now Wis. Stat. § 893.80, which
adopted the language in Holytz and limited liability in suits against
governmental subdivisions or “an officer, official, agent or employe”
of the government. Id.

Holytz used the doctrine of respondeat superior to expose

governmental subdivisions to liability for the conduct of their



“officers, agents and employees . . ..” Id. (quoting Holytz, 17 Wis. 2d
at 40). However, the doctrine of respondeat superior does not apply
to all agents, but only particular kinds of agents who are servants.
Id. Because the Holytz court stated that public bodies would be
liable for the torts of their agents under the doctrine of respondeat
superior, it was apparent to the Kettner court that the Holytz court
used the word “agent” in the limited context of servants. Id.
Because the legislature based Wis. Stat. § 893.80, on Holytz, and in
fact adopted the very language used in that decision, the Kettner
court concluded that the term “agent,” as used in the statute, is
limited exclusively to those agents who act as government servants.
Id. The reasoning in Kettner is sound and should not be overruled to
“cloak every person or entity working on behalf of the government
with the protection afforded by § 893.80, regardless of the extent and
nature of the government’s relationship with the particular person
or entity.” Id. at 736.

As explained by the Kettner court, blanket immunity to all
private individuals who qualify as governmental agents would be
an absurd result that was not intended by the legislature. Id. at 736-

37. For example, if a school district engaged a printing company to



print flyers for the school play and the company’s truck driver
negligently injured an individual while delivering flyers to the
school, Wis. Stat. § 893.80(3) would limit the printing company’s
liability. Id. at 737.

Even a broad interpretation of Lyons does not go so far as to
immunize absolutely all government agents. However, the Lyons
test is being broadly interpreted in this case to approach such an
absurd result. The problem arises because the Lyons test is being
construed without regard the intention of the legislature with
respect to construction of the term “agent.”

An agent may be either a servant or an independent
contractor, but the doctrine of respondeat superior applies only if
the agent is also a servant. Arsand, 83 Wis. 2d at 48. The most
important distinguishing characteristic between the two forms of
agency is the degree to which the principal retains the right to
control the details of the work. Snider v. Northern States Power Co., 81
Wis. 2d 224, 232, 260 N.W.2d 260, 263 (1977). Although multiple
factors may be considered in determining whether a master-servant
relationship exists, “[t]he right to control is the dominant test in

determining whether an individual is a servant.” Pamperin v. Trinity



Mem.'l Hosp., 144 Wis. 2d 188, 199, 423 N.W.2d 848 (1988). If the
employer of an independent contractor retains control over the
operative detail of doing any part of the work, the employer is
vicariously liable for the negligence of the independent contractor
under the rules of agency dealing with the relationship between
master and servant. Restatement (Second) of Torts § 414, Comment
a, at 387 (1965). Properly construed, the Lyons test assures that the
government retained sufficient control over the operative detail of
the part of the work that was allegedly negligent. Under such
circumstances, the private contractor qualifies as both an “agent”
and a “servant” for purposes of immunity under Wis. Stat. § 893.80.
Under a proper reading of Lyons, governmental immunity
for private contractors will not apply unless the negligent act of the
private contractor was controlled by the governmental authority in
the exercise of its governmental discretionary authority. In other
words, a private individual is not immunized as an “agent” under
Lyons unless he is also a “servant” with respect to the operative
detail of the work. See Restatement (Second) of Torts § 414,
Comment a, at 387 (1965). A person who acts at his or her own

discretion is not a “servant,” even if such work was supervised by



the government. See Snider, 81 Wis. 2d at 232). In Lyons, the
government directly controlled the negligent bridge design;
accordingly, the engineer would qualify as a “servant” for purposes
of the challenged conduct, and Kettner can be harmonized with
Lyons.

The Lyons case arises from a fatal accident that occurred due
to visibility problems relating to a bridge design approved by the
DOT. Id. at 448. The bridge had been designed with a low vertical
curve that did not conform to safety standards. Id. As a result, the
distance at which drivers passing over the bridge could first see the
stop sign was limited. Id. The decision to construct the bridge with
the unsafe vertical curve was made by the DOT. Id. The DOT
approved the short and high design as an exercise of governmental
discretion because it had determined that this would save
excavation and highway reconstruction costs, and would also
provide drivers from the opposite direction with greater visibility.
Id. Because the DOT had specifically and expressly directed the
private contractor to implement negligent short and high design

decision, which was made in the exercise of governmental



discretion, the private contractor claimed entitlement to the same
governmental immunity as the DOT. Id.

The Wisconsin Court of Appeals ruled in Lyons that a private
contractor following official government directives may be an
"agent" for purposes of Wis. Stat. § 893.80(4), i.e., for purposes of
governmental immunity. 207 Wis. 2d at 457. However, the Lyons
court refused to cloak all independent governmental contractors
with blanket immunity. Id. at 455.

In its analysis, the Lyons court recognized that the purpose of
discretionary immunity is to insulate legislative policy decisions
from judicial examination. Id. at 453-54. The court ruled that this
purpose supports extending such immunity to private contractors
who act at the direction of governmental authorities. Id. This
public policy consideration would not apply when the private
contractor uses its own discretion, and the negligent conduct does
not implicate any legislative policy decision.

Under Lyons, when a governmental authority makes a
negligent discretionary decision and provides “reasonably precise”
specifications to a private contractor to carry out or implement such

decision, the private contractor is immunized for the governmental
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authority's negligent choice. Consistent with the meaning of
“agent” as construed in Kettner, specifications are “reasonably
precise” when they dictate and control the operative detail of the
part of the work that was allegedly negligent. In other words, the
term “reasonably precise” cannot be considered in a vacuum apart
from the allegedly negligent act.

The first step in Lyons analysis requires the defendant to
identity the action or inaction upon which liability is premised and
for which the defendant seeks immunity. As with other situations
dealing with governmental immunity, it must be assumed that such
conduct was negligent. See Lodl v. Progressive N. Ins. Co., 2002 W1 71,
917, 253 Wis. 2d 323, 646 N.W.2d 314 (defense of discretionary act
immunity for public officers and employees assumes negligence and
focuses on whether the action or inaction upon which liability is
premised is entitled to immunity).

Once these steps are accomplished, the next step is to analyze
the role of the governmental authority in regard to directing and
controlling the action or inaction of the private contractor upon
which liability is premised. If the private contractor’s conduct,

which is assumed to be negligent, was specifically or expressly
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directly controlled by the governmental authority in the exercise of
its governmental discretion, the three-prong Lyons test comes into
play.

The “reasonably precise” requirement under Lyons addresses
whether the specific directive of the governmental authority was
“reasonably precise” so that that the conduct of the private
contractor was, in essence, the decision of the controlling
governmental authority. Any specifications or directives of the
governmental authority that have no bearing on the conduct upon
which liability is premised are immaterial. This is true even if the
governmental authority provides hundreds of pages of precise
directives. The only directives and specifications material to the
Lyons test are those specific directives and specifications that relate
to the challenged conduct.

As a matter of law, there will be no immunity under Lyons
when the private contractor, as opposed to the governmental
authority, controlled and implemented the means and methods for
the construction project. See Kettner, 191 Wis. 2d at 743 (construing
Wis. Stat. § 893.80 and limiting term “agent” to agents who are also

servants). Likewise, when a governmental authority’s role is merely

12



supervisory, as opposed to directive, the Lyons test fails as a matter
of law. See Snider, 81 Wis. 2d at 232 (servants are distinguished from
independent contractors because the principal retains the right to
control the work). When a private contractor qualifies an
independent contractor, such contractor is not generally an “agent”
for purposes of Wis. Stat. § 893.80(3) as construed by the Kettner
court. To qualify as an “agent” with immunity under Lyons, the
independent contractor would have to qualify narrowly as a
“servant” for purposes of the operative work detail being
specifically dictated and controlled by the government.  See
Restatement (Second) of Torts § 414, Comment a, at 387 (1965).

In this case Musson was supervised by the DOT, but the DOT
was not in control of or responsible for Musson’s discretionary
decisions.  Accordingly, Musson does not qualify for private

contractor immunity under Lyons.
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CONCLUSION

For all the foregoing reasons, WAJ supports the position of
Plaintiffs-Appellants-Petitioners that the majority of the Wisconsin
Court of Appeals erred in concluding that the discretionary acts of
Musson are entitled to immunity under Lyons. The circuit court’s
decision granting summary judgment should be reversed, and the
case should be remanded for trial.
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