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STATEMENT OF ISSUES 
 

1. Does negligent entrustment constitute an independent 

concurrent cause of plaintiffs’ injuries sufficient to trigger coverage 

under Wisconsin American’s automobile liability policy where the 

jury’s finding established there is no coverage for the driver’s 

negligent operation of the vehicle? 

 Answered by the trial court:  No. 
  

Answered by the court of appeals:  Yes.   

2. Does claim preclusion bar plaintiffs from asserting a 

new cause of action against Wisconsin American for negligent 

entrustment after a jury verdict entitled Wisconsin American to an 

Order for Judgment dismissing the plaintiffs’ complaint against it, 

with prejudice?  

 Answered by the trial court:  Not addressed. 

 Answered by the court of appeals:  No. 
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STATEMENT OF THE CASE 

A.   Statement of Facts and Procedural History 
 

On June 17, 2006, Jessica Koehler (“Koehler”) lent her father’s 

car to Jesse Raddatz (“Raddatz”) to go to a food pantry in Eagle 

River, where they lived.  (R.108:6).  Raddatz was supposed to return 

home with the car immediately afterwards.  (Id.).   

Instead of using the car to go to the food pantry, Raddatz 

picked up two boys and three girls, including the plaintiff Jessica 

Siebert (“Siebert”), to go to Rhinelander.  (R.108: 8-9).  On the way, 

Raddatz got into an accident that ended his life, along with the life 

of one other passenger.  Other passengers in the car were injured, 

including Siebert.  (R.1:3). 

Wisconsin American Mutual Insurance Company (“Wisconsin 

American”) issued a policy of automobile liability insurance to 

Koehler’s father that covered the vehicle involved in the accident.  

(R.4:1).   

On February 14, 2007, Siebert and her mother filed a 

complaint against Wisconsin American based on Raddatz’s 

negligent operation of the vehicle, pursuant to the direct action 
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statute, Wis. Stat. §623.24.1  (R.1).  Other passengers in the vehicle, 

intervening plaintiffs Steve Albrecht, Jr. and Kari Sosnowski, filed 

an intervening complaint against Wisconsin American.2  (R.7).  

Wisconsin American’s answers raised an affirmative defense that 

Raddatz lacked permission to use the vehicle at the time the accident 

occurred.  (R.2, R.10).    

Wisconsin American filed a motion to bifurcate the issue of 

insurance coverage from liability and damages, which was granted 

by the trial court and incorporated into the scheduling order.  

(R.17:1-2, R.23:1-2).  The court did not, however, institute a stay of 

discovery on the issues of liability and damages.  (Id.).  

Following the scheduling conference, both plaintiffs and 

intervening plaintiffs amended their complaints to add a cause of 

action against Ryan Friberg, Interstate Brands Corp., and Alias 

Insurance Company No.1, alleging that the negligent operation of a 

Hostess truck was also a cause of the accident.  (R.24, R. 31).    

A jury trial was held in June 2008 to determine whether the 

plaintiffs could recover under the policy of insurance issued by 

                                                 
1
 Siebert’s mother has asserted claims against Wisconsin American relating to her 
loss of society and companionship and her daughter’s medical expenses.  (R.1:3). 
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Wisconsin American based on Raddatz's negligent operation of the 

vehicle.  (R.59, PET-APP 129).  Specifically, the jury was asked 

whether Raddatz exceeded the scope of the permission that he was 

provided by Jessica Koehler at and immediately before the time of 

the accident.  (Id.).  On June 24, 2008, the jury found Raddatz had 

exceeded the scope of his permission to use the vehicle such that 

Wisconsin American was not liable under the policy it issued to 

Koehler’s father.  (Id.).  Plaintiffs did not file any motions after 

verdict to challenge the jury’s finding.   

On July 7, 2008, plaintiffs and intervening plaintiffs filed a 

motion to amend their complaint against Wisconsin American to 

assert a cause of action based on negligent entrustment of the 

automobile from Koehler to Raddatz.  (R.63:1-2, R.64:1-2).  

Wisconsin American opposed the motion to amend on grounds that 

the doctrine of claim preclusion3 prevented plaintiffs from bringing 

another cause of action under the direct action statute relating to the 

same policy and the same accident.  (R.66, R.73, R.87).  Further, 

                                                                                                                                     
2  Intervening plaintiffs’ claims were likewise based on Raddatz’s negligent 
operation of the vehicle, pursuant to the direct action statute, Wis. Stat. §623.24. 
3
 The term "claim preclusion" has replaced the term "res judicata."  Sopha v. 
Owens-Corning Fiberglas Corp., 230 Wis. 2d 212, 232, n.25, 601 N.W.2d 627 (1999).     
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Wisconsin American argued that issue preclusion4 prevented 

plaintiff from proving negligent entrustment as a matter of law 

based on Raddatz’s lack of permission to use the vehicle.  (R.66).   

On September 10, 2008, the court held a hearing on plaintiffs’ 

motion to amend the complaint.  (R.82).  At the hearing, the parties 

stipulated as follows: (1) the court would enter the Order for 

Judgment in favor of Wisconsin American; (2) the Order for 

Judgment would not be perfected until after the motion to amend 

was decided; and (3) the court’s ruling on the motion to amend 

would be adjourned to permit additional briefing on the issue of 

whether the jury’s finding was a “final judgment” for purposes of 

claim preclusion.  (R.82:33-36).   

On September 10, 2008, Judge O’Melia signed an Order for 

Judgment, which dismissed the plaintiffs’ complaints and all cross-

claims against Wisconsin American, on the merits, and with 

prejudice.  (R.86, PET-APP 134-135).   

On November 4, 2008, the trial court ruled that plaintiffs could 

amend their complaint to assert a claim against Wisconsin American 

                                                 
4
 The term “issue preclusion” has replaced the term “collateral estoppel.”  Sopha, 
230 Wis. 2d at 232, n.25.        
 



 

5 

 

 

 

based on negligent entrustment of the vehicle from Koehler to 

Raddatz.  (R.90:1-2). Plaintiffs and intervening plaintiffs then filed a 

second amended complaint against Wisconsin American under the 

direct action statute.5  (R.91, R.98).   

Wisconsin American then moved for summary judgment on 

the newly asserted negligent entrustment claim based on the 

application of the independent concurrent cause rule and principles 

of claim preclusion and issue preclusion.  (R.106, R.107).       

B. Disposition in the Trial Court. 

The trial court granted Wisconsin American's motion for 

summary judgment on the plaintiff’s negligent entrustment claim 

based upon the independent concurrent cause rule. 6  (R.126:1-18, 

PET-APP 111-127; R.118:1-3, PET-APP 108-110).  The trial court 

explained that Raddatz’s negligent operation of the vehicle was an 

“excluded risk” under Wisconsin American's policy based on the 

jury's finding that Raddatz exceeded the scope of his permission to 

use the vehicle.  (R.126:11, PET-APP 121).  The trial court held that 

                                                 
5
 Plaintiffs did not join Koehler to the lawsuit, and the statute of limitations on 
that claim has expired.  Thus, plaintiffs have no cause of action against Koehler 
or Raddatz individually with regard to the subject accident.   
6
 The trial court did not address Wisconsin American’s other arguments in 
support of its motion for summary judgment.   
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Koehler's alleged negligent entrustment of the vehicle to Raddatz 

was not an independent concurrent cause sufficient to trigger 

coverage under Wisconsin American's policy because negligent 

entrustment requires the occurrence of an “excluded risk”— 

Raddatz’s negligent operation of the vehicle— to be actionable.  (Id.).   

The trial court rejected plaintiffs’ argument that the 

independent concurrent cause rule does not apply to automobile 

liability policies.  (R.126:12, PET-APP 122).  The court reasoned that 

the relevant cases do not analyze whether the doctrine applies 

depending on the type of policy at issue; rather, the analysis focuses 

on principles of causation, which do not change depending on the 

type of policy at issue.  (Id.).   

The Siebert plaintiffs subsequently appealed the circuit court's 

decision granting summary judgment in favor of Wisconsin 

American.7   

D. Disposition in the Court of Appeals. 

 The court of appeals reversed the trial court’s summary 

judgment ruling in a published decision.  (Siebert v. Wisconsin Am. 

                                                 
7
 The intervening plaintiffs did not appeal from the trial court's summary 
judgment in favor of Wisconsin American.   
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Mut. Ins. Co., 2010 WI App 94, ¶11, 325 Wis. 2d 740, 787 N.W.2d 54, 

PET-APP 107).  The court of appeals held that the independent 

concurrent cause rule did not apply in this case because the 

negligent entrustment claim does not implicate an excluded risk.  

(Id. at ¶7, PET-APP 106).  The court or appeals explained that 

Raddatz’s negligent operation of the vehicle not covered under the 

policy, but it was not an “excluded risk.”  (Id.)  “The rule is 

concerned not with who is covered for their actions, but with 

whether the risk is one the policy insures.”  (Id. at ¶10, PET-APP 

107).  The court was thus able to conclude that “Raddatz’s own 

negligence may be excluded from coverage, but the risk associated 

with Koehler lending her car to him is not.”  (Id. at ¶11, PET-APP 

103).   

The court of appeals briefly addressed Wisconsin American’s 

argument that plaintiffs’ negligent entrustment claim is barred 

based on principles of issue preclusion and claim preclusion.  (See id. 

at ¶¶12-13, PET-APP 103).  Under a heading entitled “Claim 

preclusion,” the court of appeals stated that the jury’s finding that 

Raddatz did not have permission to use the car at the time of the 

accident did not preclude plaintiffs from proving the “permission” 
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element of negligent entrustment. (Id.).  The court of appeals did not 

address any of the claim preclusion cases cited by Wisconsin 

American, which provide that a final judgment on the merits bars 

any subsequent suits for all matters which were litigated or which 

might have been litigated in the former proceeding.  (See id). 

 Wisconsin American subsequently filed a Petition for Review 

on the application of the independent concurrent cause rule and the 

claim preclusion issue.  This Court granted the Petition. 

ARGUMENT 
 
I.   NEGLIGENT ENTRUSTMENT IS NOT AN INDEPENDENT 

CONCURRENT CAUSE SUFFICIENT TO TRIGGER 
COVERAGE UNDER WISCONSIN AMERICAN’S POLICY 

WHERE NO COVERAGE EXISTS FOR NEGLIGENT 
OPERATION OF THE VEHICLE. 

 
Contract interpretation presents a question of law that is 

reviewed by this Court independently.  Hull v. State Farm Mut. Auto. 

Ins. Co., 222 Wis. 2d 627, 636, 586 N.W.2d 863 (1998). 

The independent concurrent cause rule provides that "[w]here 

a policy expressly insures against loss caused by one risk but 

excludes loss caused by another risk, coverage is extended to a loss 

caused by the insured risk even though the excluded risk is a 

contributory cause."  Kraemer Bros., Inc. v. United States Fire Ins. Co., 
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89 Wis. 2d 555, 570, 278 N.W.2d 857, 863-64 (1979).  However, the 

independent concurrent cause "must provide the basis for a cause of 

action in and of itself and must not require the occurrence of the 

excluded risk to make it actionable."  Estate of Jones v. Smith, 2009 WI 

App 88, ¶ 5, 320 Wis. 2d 470, 475, 768 N.W.2d 245 (emphasis added).  

In other words, if the cause of the liability requires the occurrence of 

an excluded risk to be actionable, it is not sufficiently independent of 

the excluded risk to trigger coverage under the policy.     

Wisconsin courts have consistently held that negligent 

entrustment is not sufficiently “independent” to trigger coverage 

where the driver's negligent operation of the vehicle is excluded 

from coverage.  See Malone v. Gaengel, 221 Wis. 2d 92, 96-100, 583 

N.W.2d 882 (Ct. App. 1998) (discussing the evolution of the 

independent concurrent cause rule).  This is because negligent 

entrustment requires the occurrence of an “excluded risk” - 

negligent operation of the vehicle – to be actionable.  Id. at 98; see also 

Bankert v. Threshermen’s Mut. Ins. Co., 110 Wis. 2d 469, 476, 329 

N.W.2d 150 (1983) (“negligent entrustment is irrelevant unless the 

person to whom the thing is entrusted acts in a negligent manner”).   
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In Bankert and Malone, the independent concurrent cause rule 

was applied with respect to a negligent entrustment claim under 

insurance policies that provided coverage for vehicle-related 

liability, except if the accident occurred away from the covered 

premises.  Bankert, 110 Wis. 2d at 479; Malone, 221 Wis. 2d at 95.  In 

both Bankert and Malone, the subject accident occurred away from 

the covered premises such that the driver’s negligent operation of 

the vehicle was considered to be an "excluded risk."  Bankert, 110 

Wis. 2d at 479; Malone, 221 Wis. 2d at 99.  Both cases held that 

negligent entrustment was not an independent concurrent cause 

sufficient to trigger coverage because this claim necessarily required 

the excluded risk—negligent operation of the vehicle off the 

premises—to be actionable.  Bankert, 110 Wis. 2d at 484; Malone, 221 

Wis. 2d at 100. 

In Bankert, coverage for the driver’s negligent operation was 

precluded by an exclusion in the policy.  Bankert, 110 Wis. 2d at 479.  

In Malone, coverage for the driver’s negligent operation was 

precluded by the initial granting language of the policy.  See Malone, 

221 Wis. 2d at 93, 95.  In Malone, the court of appeals expressly stated 
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in a footnote that “[i]n this context, it makes no difference whether a risk 

is ‘excluded’ or ‘not covered.’”  Id. at 99, n 4 (emphasis added).         

Applying this concept to the case at hand, plaintiffs’ negligent 

entrustment claim is not an independent concurrent cause of the 

plaintiff’s damages to trigger coverage under Wisconsin American’s 

automobile liability policy.  The policy provides coverage to a driver 

of a covered automobile, except if the driver lacks permission to use 

the vehicle when the accident occurs.  Siebert, 2010 WI App 94 at ¶2, 

PET-APP 105.  The jury concluded that Raddatz exceeded the scope 

of his permission to use the vehicle at the time of the accident.  (R.59, 

PET-APP 129).  As a consequence, Raddatz’s negligent operation 

without permission was not a risk for which coverage is afforded 

under Wisconsin American’s policy.  The trial court correctly held, 

pursuant to Bankert and Malone, that there can be no coverage for 

Koehler’s negligent entrustment because it requires the occurrence 

of a “non-covered risk”—Raddatz’s negligent operation of the 

vehicle without permission —to be actionable.  (PET-APP 121).   

The court of appeals’ decision acknowledged that Raddatz’s 

negligent operation of the vehicle was excluded, yet held coverage 

could exist for negligent entrustment.  See Siebert, 2010 WI App 94 at 
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¶11, PET-APP 107 (“Raddatz’s own negligence may be excluded, 

but the risk associated with Koehler lending her car to him is not.”).  

The court of appeals’ decision is at odds with Bankert and its 

progeny in this respect.  To resolve the conflict, the court of appeals 

created a distinction between an “excluded risk” and a “non-

covered risk,” and held that the independent concurrent cause rule 

applies only to the former.  Id. at ¶¶8-9, PET-APP 106-107.  

Ostensibly, a non-covered risk relates to limitations in a policy’s 

initial grant of coverage, whereas an “excluded risk” is established 

by the application of an exclusion in the policy.   

The court of appeals did not cite any authority to support its 

distinction between a non-covered risk and an excluded risk, but 

states, “[a]n excluded risk is a risk for which the insurance company 

did not receive a premium.”  Id. at ¶8, PET-APP 106 (citing Lawver v. 

Boling, 71 Wis. 2d 408, 422, 238 N.W.2d 514 (1976).  As a practical 

matter, however, an insurer does not receive a premium to assume 

any risk that is not covered, whether by operation of the initial 

granting language or an exclusion.  Therefore, the purpose of the 

independent concurrent cause rule—to prevent insurers from 

paying claims for which they did not receive a premium—is equally 
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served in either case.  Presumably, for this reason, Malone indicated 

that it makes no difference whether a risk is excluded or not covered 

under the policy with regards to the application of the independent 

concurrent cause rule.  Malone, 221 Wis. 2d at 99, n 4.    

The court of appeals erred by creating a semantic distinction 

between a non-covered risk and excluded risk and holding that the 

independent concurrent cause rule applies only to the latter. The 

application of the independent concurrent cause rule should be 

consistent regardless of whether the driver’s negligence is not 

covered because he lacked permission to use the vehicle or whether 

the driver's negligence occurred away from the covered premises, as 

in Bankert and Malone.      

In sum, this Court should affirm the circuit court's summary 

judgment dismissal of the plaintiffs’ negligent entrustment claim 

based on the application of the independent concurrent cause rule.  

Negligent entrustment does not constitute an independent 

concurrent cause of the plaintiffs’ injuries in light of the jury’s 

finding there is no coverage for Raddatz’s negligent operation of the 

vehicle.  The court of appeals decision, based on the newly minted 
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distinction between an “excluded risk” and a “non-covered risk,” is 

not supported in the law and should be reversed.   

II.   CLAIM PRECLUSION BARS PLAINTIFFS FROM 
MAINTAINING A CAUSE OF ACTION FOR NEGLIGENT 
ENTRUSTMENT THAT COULD HAVE BEEN LITIGATED 

AS PART OF THE PREVIOUS JURY TRIAL. 
 

The application of the doctrine of claim preclusion to 

undisputed facts presents a question of law.  Lindas v. Cady, 183 Wis. 

2d 547, 552, 515 N.W.2d 458 (1983).   

Under the doctrine of claim preclusion, a valid and final 

judgment in an action extinguishes all rights to remedies against a 

defendant with respect to all or any part of the transaction, or series 

of connected transactions, out of which the action arose.  Kruckenberg 

v. Harvey, 2005 WI 43, ¶ 25, 279 Wis. 2d 520, 694 N.W.2d 879 (2005).  

A final judgment on the merits will ordinarily bar all matters “which 

were litigated or which might have been litigated in the former 

proceedings.”  Id.  (emphasis added).  

In order for the previous jury trial on insurance coverage to 

act as a claim-preclusive bar to the plaintiffs’ newly asserted cause of 

action for negligent entrustment, the following elements must be 

present:  (1) an identity between the parties or their privies in the 

prior and present suits; (2) a final judgment on the merits in a court 
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of competent jurisdiction; and (3) an identity between the causes of 

action in the two suits.  Sopha, 230 Wis. 2d at 233-34.  In this case, all 

of the factors are present to support the application of claim 

preclusion to this case.  

A. The Parties Are Identical. 
 

Plaintiffs filed suit against Wisconsin American based under 

the direct action statute, Wis. Stat. §632.24.  (R.1).  Raddatz was not 

made a party.  Estate of Otto v. Physicians Ins. Co. of Wisconsin, Inc., 

311 Wis. 2d 84, 751 N.W.2d 805 (2008) (the insured is not a necessary 

party to an action brought against its insurer under the “direct 

action” statute).  Plaintiffs had their “day in court” against 

Wisconsin American on the issue of whether Wisconsin American 

provided coverage for Raddatz’s negligent operation of the vehicle. 

The new cause of action for negligent entrustment was again 

pursued directly against Wisconsin American, and Koehler was not 

made a party.8  Because plaintiffs and Wisconsin American were 

parties to the previous jury trial, and will be the parties involved in 

                                                 
8
 This Court need not decide whether Raddatz or Koehler would be bound by a 

jury’s determination there is no coverage under Wisconsin American’s policy, 

since the statute of limitations has run on Siebert’s claim against them. 
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litigating the plaintiff’s newly asserted cause of action, the first 

element of claim preclusion is satisfied.   

B. The Jury’s Finding Constitutes a Final Judgment on 
the Merits Because It Disposed of the Entire Matter in 
Litigation as to Wisconsin American. 
 

The hallmark of a final judgment on the merits is that it 

disposes of the entire matter in litigation as to one or more of the 

parties.  See Wis. Stat. §808.03(1).  A dismissal “with prejudice” 

denotes a final judgment on the merits.  See Tietsworth v. Harley 

Davidson, Inc., 2007 WI 97 at ¶59, 303 Wis. 2d 94, 126, 735 N.W.2d 

418.  On the other hand, a judgment entered “without prejudice” is 

not a “final judgment on the merits.”  Russell v. Johnson, 14 Wis. 2d 

406, 411-12, 111 N.W.2d 193 (1961) (holding that a dismissal without 

prejudice does not constitute a judgment because it is not the final 

determination of the rights of the parties in the action).   

In New Amsterdam Casualty Co. v. Simpson, this Court analyzed 

the defenses available to an insurer that was sued under a 

predecessor of the direct action statute:  

When sued by the injured party [an insurer] has 
not only the defense that the insured was not 
negligent but the defense that the policy did not 
cover the driver of the car.  It is to be emphasized 
that the latter is not merely a defense any claims of 
the insured but a separate and distinct plea in bar 
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to a separate and distinct cause of action asserted 
by the injured party.   

 
238 Wis. 550, 300 N.W. 367, 369 (1941).  

 

Thus, under the direct action statute, an insurer can only be held 

liable if its policy provides coverage for the insured and the insured 

person was negligent.  See id. 

“Although the direct action statute provides that an insurer 

may be directly liable to those entitled to recover, an injured party 

may recover directly against an insurer only if the contract of 

insurance provides coverage.”  Estate of Logan by Fink v. Northwestern 

Nat. Cas. Co., 144 Wis. 2d 318, 349, 424 N.W.2d 179 (1988) (citing Loy 

v. Bunderson, 107 Wis. 2d 400, 422-32, 320 N.W.2d 175 (1982)) 

(emphasis added).    

In the case at hand, plaintiffs filed suit against Wisconsin 

American under the direct action statute.  (R.1).  Plaintiffs chose to 

establish the existence of insurance coverage only with respect to 

Raddatz’s negligent operation of the vehicle.  (Id.).  Wisconsin 

American’s answers raised the affirmative defense that no coverage 

was available to Raddatz because he did not have permission to use 

the accident vehicle (or exceeded the scope of his permission), and 

demanded a dismissal on the merits.  (R.4, R.10, R.25, R.36).   
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A jury trial was held in June 2008 to determine whether 

Wisconsin American was liable to plaintiffs under the insurance 

policy issued to Koehler’s father.  (R.59, PET-APP 129).  Plaintiffs 

had their “day in court” on the merits of the direct action against 

Wisconsin American.  The jury decided that Raddatz exceeded the 

permission he was granted by Koehler.  (Id.).  This determination 

disposed of the existing litigation between the parties in favor of 

Wisconsin American, and entitled Wisconsin American to a 

judgment dismissing the plaintiff’s complaint on the merits.  See New 

Amsterdam Cas. Co., 300 N.W. at 369.  The trial court did, in fact, sign 

an Order for Judgment dismissing the plaintiffs’ complaint with 

prejudice.  (R.86, PET-APP 134-135).  Plaintiffs never filed any 

motions after verdict to challenge the jury’s finding.   

The jury’s finding and subsequent Order for Judgment 

constitute a final judgment on the merits, which satisfies the second 

element of claim preclusion.   

Before the Order for Judgment was entered by the Court, 

plaintiffs filed a motion to amend their complaint.  The timing of 

this motion, however, does not alter whether claim preclusion 

applies to this case.  If Wisconsin American had filed their judgment 
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on the merits before the plaintiff’s filed the motion to amend the 

complaint, plaintiff would have to re-file the action.9  If Wisconsin 

American re-filed the action, claim preclusion would clearly bar 

plaintiffs claim against Wisconsin American based on the same 

policy of insurance and the same accident.  The plaintiffs’ 

amendment of the complaint was, in all practical respects, the filing 

of a new action, and should be treated as such.  A contrary holding 

would place form over substance.    

C. There is an Identity Between the Causes of Action.  

In DePratt v. West Bend Mut. Ins. Co., 113 Wis. 2d 306, 334 

N.W.2d 883 (1983), the Wisconsin Supreme Court expressly adopted 

the "transactional view" of a claim or cause of action as set forth in 

the Restatement (Second) of Judgments.  Id. at 311-12.  The court 

explained: 

We also adopt the transactional view of claim or 
cause of action.  Wisconsin's modern procedural 
system provides the parties with an adequate 
method of fully developing the entire transaction in 
the one action going to the merits to which the 
plaintiff is ordinarily confined.  It permits the 
presentation in the action of all material relevant to 
the transaction without artificial confinement to 
any single substantive theory or kind of relief 
without regard to historical forms or actions.   
 

                                                 
9
 Plaintiffs could also move to vacate the judgment pursuant to Wis. Stat. §806.07. 
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Section 25 of the Restatement states that a plaintiff's 
second claim is barred even though he or she is 
prepared in the second action: (1) to present 
evidence or grounds or theories of the case not 
presented in the first action; or (2) to seek remedies 
or forms of relief not demanded in the first action.   

 

Id.   

The court of appeals held that the plaintiff's negligence claim was 

barred by the former judgment because it was based on the same set 

of facts or transaction; to wit, the subject crane accident.  Id. at  312-

313. 

A case dealing with bifurcated causes of action was recently 

decided by the court of appeals in Viscusi v. Progressive Universal 

Insurance Co., 2010 WI App 33, 323 Wis. 2d 823, 781 N.W.2d 551.  

Plaintiff’s counsel sought to amend the complaint to add a bad faith 

claim after the circuit court had entered its final order setting 

damages for the breach of contract claim.  Id. at ¶4.  The trial court 

denied the motion to amend.  Id.  Plaintiff’s counsel filed a new 

action presenting a bad faith claim, and the trial court dismissed the 

action based on claim preclusion.  Id.  The court of appeals affirmed 

because “the breach of contract and bad faith claims flow from the 

same nexus of facts.”  Id. at ¶8.  The court explained that it is 

irrelevant that one claim would permit contract damages while the 
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other might allow tort and punitive damages, and that additional 

facts would be required to support his bad faith claim.  Id. at ¶8.  

The court also noted that the plaintiff’s counsel offered no 

explanation why he could not have proceeded in such fashion, since 

the facts were already in existence at the time he initiated the first 

action.  Id. at ¶9. 

The plaintiff argued that the bad faith claim could not be 

addressed in the same trial such that claim preclusion should not 

apply.  Id.  The court stated that “even if [plaintiff] were correct that 

the bad faith claim could not be addressed in the same trial, his 

position ignores the practice of holding bifurcated coverage and bad 

faith trials within the same action.”  Id.  The court noted that plaintiff 

offered no explanation why he could not have proceeded in such 

fashion, as the facts pertaining to the insurer’s investigation and 

non-payment of plaintiff’s claim were already in existence at the 

time he initiated the first action.  Id. 

In this case, there is an identity between plaintiffs’ action 

based on Raddatz’s negligent operation and their action based on 

Koehler’s negligent entrustment.  Both actions relate to the same 

transaction under Depratt— the subject automobile accident.  Under 
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these circumstances, plaintiffs are barred from asserting any other 

causes of action that might have been litigated as part of the prior 

litigation, even if plaintiffs are prepared to present evidence or 

grounds or theories of the case not presented in the first action.   

Because both of the plaintiffs’ causes of action against 

Wisconsin American arise from the same “nexus of facts,“ the third 

element of claim preclusion is satisfied.   

D. The Purpose Underlying Claim Preclusion Favors 
Finality of Judgments. 
 

Claim preclusion is meant to provide “an effective and useful 

means to establish and fix the rights of individuals, to relieve parties 

of the cost and vexation of multiple lawsuits, to conserve judicial 

resources, to prevent inconsistent decisions, and to encourage 

reliance on adjudication.”  Kruckenberg, 2005 WI 43 at ¶ 20 (citation 

omitted).  This Court has stated:     

The doctrine of claim preclusion recognizes that 
endless litigation leads to chaos; that certainty in 
legal relations must be maintained; that after a 
party has had his day in court, justice, expediency, 
and the preservation of public tranquility requires 
that the matter be at an end.   

 
Id.  (citation omitted). 
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 Further, this Court has expressly stated that fairness is not a 

factor when considering the application of claim preclusion.  Id. at 

¶62.   

[A]n ad hoc exception to the doctrine of claim 
preclusion cannot be justified simply by concluding 
that it is too harsh to deny an apparently valid 
claim by balancing the values of claim preclusion 
against the desire for a correct outcome in a 
particular case. Case-by-case exceptions to the 
application of the doctrine of claim preclusion 
based on fairness “weaken the repose and reliance 
values of claim preclusion in all cases.  
 
Id. at ¶55. 

“The theory is that the doctrine of claim preclusion rests on justice 

(fairness) being served by attributing finality to judgments rather 

than by allowing courts to make second efforts at improved results.”  

Id. at ¶53.   

In this case, plaintiffs took a calculated risk they could 

establish Wisconsin American’s liability under the insurance policy 

based on the Raddatz’s negligent operation of the vehicle.  The 

potential for a negligent entrustment claim against Koehler was 

known by the plaintiffs well before the time of the jury trial, based 

on discovery.  If plaintiffs wanted to amend their complaint to add 

or substitute claims against Wisconsin American, plaintiffs had 
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ample opportunity to do so.  For whatever reason, plaintiffs chose a 

different strategy.   

Plaintiffs have had their “day in court” against Wisconsin 

American to establish insurance coverage for the accident.  The 

plaintiffs took their proverbial “kick at the cat,” which resulted in a 

jury verdict that entitled Wisconsin American to dismissal of the 

plaintiffs’ complaint on the merits.  Plaintiffs’ negligent entrustment 

cause of action—raised after losing at trial on the merits—is exactly 

the type of re-litigation that claim preclusion was meant to put to an 

end.  Justice dictates that plaintiffs should not get another “kick at 

the cat” to establish liability against Wisconsin American under the 

same policy of insurance for the same accident. 

CONCLUSION 

 For the foregoing reasons, this Court should reverse the 

decision of the court of appeals, and affirm the trial court’s ruling on 

Wisconsin American’s motion for summary judgment as to 

plaintiffs’ cause of action based on negligent entrustment.   
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STATEMENT OF ISSUES PRESENTED 

Plaintiffs-Appellants Jessica Siebert and Lynette Siebert ("Siebert") 

disagree with the issues presented by Defendant-Respondent-Petitioner Wisconsin 

American Mutual Insurance Company ("Wisconsin American"). They 

respectfully submit that the following accurately represent the issues before this 

Court: 

Does the independent concurrent cause rule act as an affirmative bar to 

Siebert's negligent entrustment claim against Wisconsin American for the conduct 

of its insured, Jessica Koehler, when she gave permission to Jesse Raddatz to use 

her vehicle when she knew or should have known that he was likely to use the 

vehicle in a way that would create an unreasonable risk of harm to others? 

Answered by the trial court: Yes. 

Answered by the Court of Appeals: No. 

Does the jury's verdict in a bifurcated trial during the insurance coverage 

phase that Jesse Raddatz exceeded the scope of his permission at or immediately 

before the accident act as a bar to Siebert's negligent entrustment merits claim 

when initial permission is one of the elements of the claim? 

Answered by the trial court: Not answered by the trial court. 

Answered by the Court of Appeals: No. 
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ARGUMENT 

Wisconsin American's statement of issues and its entire argument rest on 

the premise that the jury's verdict that Raddatz exceeded the scope of his 

permission in the insurance coverage phase of a bifurcated trial established that no 

coverage existed under any circumstance for the "driver's negligent operation of 

the vehicle." Pet. Br. at v. This is an incorrect statement of the jury's verdict, and 

therefore a faulty premise from which to begin. Because Wisconsin American 

challenged coverage on the scope of permission issue under its policy, the case 

was bifurcated. At the coverage trial, the jury was asked one question, and one 

question only: was Jesse Raddatz exceeding the scope of his permission to use 

the vehicle at the time of the accident. R:59; Pet. App. 129. Whether Raddatz 

was negligently driving was not determined by the jury. See id. Instead, because 

of the finding that Raddatz exceeded the scope of permission, the trial court 

judicially determined there was no coverage under the policy. R:60. Had the jury 

found that Raddatz had permission to use the vehicle at or immediately prior to the 

accident, the merits trial would have followed. It is the trial on the merits that 

would have determined issues of negligence, comparative fault, and damages. 

The court of appeals recognized the appropriate issues in this case, and 

found that the independent concurrent cause rule did not apply to these facts 

because Siebert's negligent entrustment claim did not implicate an excluded risk. 

Siebert v. Wisconsin American Mutual Ins. Co., 2010 WI App 94, ~ 7,325 Wis. 

2d 740, 787 N.W.2d 54. Furthermore, the court of appeals found that the verdict 
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on scope of permission in a coverage trial did not act as a bar to Siebert's 

negligent entrustment claim on the element of permission in a merits trial. Id.,-r 

13. This Court should affirm the court of appeals' decision on all issues, and 

remand this case to the trial court for a trial on the merits of Siebert's negligent 

entrustment claim. 

I. SIEBERT'S NEGLIGENT ENTRUSTMENT CLAIM IS A STAND­
ALONE CLAIM, NOT DEPENDENT ON AN EXCLUDED RISK, 
AND THE INDEPENDENT CONCURRENT CAUSE RULE DOES 
NOT APPLY. 

Wisconsin American agrees with Siebert that the independent concurrent 

cause rule extends coverage "to a loss caused by the insured even though the 

excluded risk is a contributory cause, [w ]here a policy expressly insures against 

loss caused by one risk but excludes loss caused by another risk." Smith v. State 

Farm Fire & Cas. Co., 192 Wis. 2d 322,331, 531 N.W.2d 376 (Ct. App. 1995).; 

Pet Br. at 8. However, Wisconsin American provides no authority for its 

argument that the rule can also act as a bar to coverage. The court of appeals 

recognized and questioned Wisconsin American's attempt, without any authority, 

to use the independent concurrent cause rule to bar coverage: 

Beyond the fact that the independent concurrent cause rule does 
not apply here, Wisconsin American's argument that it bars 
coverage is problematic. As described in the text of this opinion, 
the independent concurrent cause rule extends coverage to an 
excluded risk when a loss is also caused by an insured risk. 
Wisconsin American cites no authority for the idea the rule 
functions as an affirmative bar to coverage. 
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Siebert, 2010 WI App. 94, ~ 11 n.2 (emphasis in original). Wisconsin American 

does not address the court of appeals' concern in its Argument here, and it cites no 

authority for the proposition that the independent concurrent cause rule can act as 

a bar to coverage. For this reason, and all of the other reasons discussed infra, 

application ofthis rule to the facts of this case is error. 

Wisconsin American asserts that the "excluded risk" in this case is the 

"negligent operation of the vehicle." Pet Br. at 9. This is incorrect - the excluded 

risk is Raddatz's operation of the vehicle while exceeding the scope of his 

permission to use the vehicle. A finding that he exceeded his scope of permission 

to use the vehicle in the coverage phase of a bifurcated trial does not preclude a 

finding that Koehler negligently entrusted Raddatz with the vehicle in the first 

place. 

Wisconsin American cites Bankert v. Threshermen's Mutual Ins. Co., 110 

Wis. 2d 469,329 N.W.2d 150 (1983) and Malone v. Gaengel, 221 Wis. 2d 92, 583 

N.W.2d 882 (Ct. App. 1998) in support of its position. However, in both of these 

cases, an injured party was seeking coverage under different policies which had 

exclusions or different policies insuring against different risks. This is not the 

case here. Under the facts of this case, the negligent entrustment claim is not 

dependent on whether Raddatz was operating the vehicle outside the scope of his 

permission for his own negligence. See infra Part II. There was no question on 

the verdict regarding Jessica's Koehler's separate negligence, which is a covered 

event under the same policy. 
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A closer examination of the cases relied upon by Wisconsin American 

shows that they are non analogous to this case. In Malone, a ten-year-old died 

when a three-wheel, all-terrain vehicle driven by his cousin and on which he was 

riding rolled over and crushed him. Id. at 93. The plaintiff brought suit against 

the driver's parents under their "Family Home and Highway" policy. Id. This 

policy combined homeowner's and auto insurance, but each had separate 

premiums, and insured for different risks. Id. 

Plaintiff s claim against the defendants alleged that defendants negligently 

permitted their son to drive, and did not make the ten-year-old, Jason, wear a 

helmet. Id. at 94. No allegation of negligence against the driver was made. 

The policy under which plaintiff made her claim was a five-part "personal 

liability insurance" policy which separated categories under which the coverage 

applied and the limitations within the categories. Id. The policy applied to motor 

vehicles owned and listed by the defendants, or non-owned and non-listed vehicles 

used on the defendants' property. Id. The vehicle driven by defendants' son was 

not listed on the declarations page, and did not take place on the defendants' 

property. Id. Coverage was clearly excluded under this provision for this 

accident. 

In order to avoid a "no coverage" claim, plaintiff sought coverage instead 

under a "Home and Personal Activities Legal Liability" provision of the policy. 

That policy section provided: 
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We insure the liability of you and your family because of 
bodily injury or property damage to others in an accident or 
incident that happens in your home or on your property, as listed 
in the Declarations Page. 

We will also cover such liability involving your 
personal, nonbusiness activities anywhere in the world. 

Id. Plaintiffs claimed that since the act of negligent permission and not making 

Jason wear a helmet occurred on the defendants' property, the Home and Personal 

Activities Legal Liability provision applied. 

In finding no coverage, the court of appeals invoked the independent 

concurrent cause rule. The court held that plaintiff s attempt to avoid the 

exclusion in the motor vehicle policy failed, because the plaintiff did not allege 

that the insurance covered the driver's negligence, and absent this coverage for 

this negligence, the act of negligent supervision or failing to make Jason wear a 

helmet were not stand-alone claims. Id. at 99. In invoking the rule, the court 

stated: 

A reasonable insured would not expect automobile-liability 
coverage under his or her homeowner's policy. Indeed, although 
the West Bend policy provided both homeowner's coverage and 
motor-vehicle coverage, separate premiums were assessed for 
each. Additionally, the policy specifically noted that it "separated 
the categories under which [liability] coverage will apply and 
what the limitations are." Thus, there was no bleed-over between 
the various coverages, and, as already noted, Malone does not 
claim that the Gaengels had coverage under their homeowner's 
policy for Damian's driving. Moreover, to use the homeowner's 
part of the West Bend policy to expand motor-vehicle-accident 
coverage beyond that provided under the motor-vehicle 
insurance part of the policy would give the Gaengels coverage 
for which they did not pay. See Bankert, 110 Wis. 2d at 479-480, 
329 N.W.2d at 154 (granting coverage based on theories of 

liability rather than the risk for which insurance was purchased 
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Id. at 99-100. 

"would convert the fannowners liability policy into an 
automobile policy"). 

Similarly, in Bankert v. Threshermen's Mutual Ins. Co., 110 Wis. 2d 469, 

329 N.W.2d 150 (1983), plaintiff sought coverage under a farmowner's policy for 

a motorcycle accident that occurred off the farm premises. Plaintiff was a 

passenger on a motorcycle without functioning lights and being driven by an 

unlicensed fifteen-year-old. The driver crashed the motorcycle into a parked car 

in Watertown, offthe premises of the farm. Id. at 472. 

Because of an automobile exclusion in the farmowner's policy, Plaintiff 

brought a claim against the driver's parents, alleging negligent entrustment and 

negligent supervision. Id. Defendant insurance company, Threshermen's Mutual, 

claimed no coverage under the farm policy, because it did not insure for operation 

of the motorcycle while away from the premises or the roads immediately 

adjoining the premises. See id. at 479. 

The Supreme Court held that the negligent entrustment is a separate act of 

negligence, but the act of the driver was the cause of the injury. Id. at 478. The 

policy clearly excluded the motorcycle accident which occurred away from the 

premises. The supreme court clearly articulated the reasoning as to when it is 

appropriate to apply the independent concurrent cause rule: 

According to the plaintiffs, it is not the place of the accident that 
controls, but rather the place of the negligent act. It is 
immediately apparent that this contention, if approved, would 
result in a strange and strained construction of the policy in 
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numerous circumstances, e.g., in the case of negligently 
maintained tires which cause an accident or where brakes have 
been neglected. These acts of negligence could hardly have 
occurred at the situs of the accident. In part, the negligence 
would have occurred where the vehicle was garaged -- the farm 
premises. Under this argument, irrespective of where the 
accident occurred, all negligence which was attributable to 
conduct at the farm home would be covered. Acceptance of this 
theory would convert the farmowners liability policy into an 
automobile policy. 

Id. at 479-80. The court held that the farmowner's policy excluded "all 

conceivable coverage" when there is an automobile accident. Id. at 484. Unlike 

the defendant in Bankert, Raddatz's negligent driving was not a completely 

excluded risk - it was only excluded if he exceeded the scope of his permission 

while driving negligently. This has no bearing on the negligent entrustment claim 

against Jessica Koehler. 

In its decision in this case, the court of appeals relied on Estate of Jones v. 

Smith, 2009 WI App. 88,320 Wis. 2d 470, 768 N.W.2d 245 to illustrate the 

operation of the independent concurrent cause rule when used properly. In Jones, 

a child was left in a van after it arrived at a day care center, and she died from 

hyperthermia. Id. ~ 2. Although the commercial policy for the day care excluded 

acts involving automobiles, Jones argued that the independent concurrent cause 

rule applied, requiring the day care to cover the loss. Id. The court of appeals 

analyzed Siebert's claim using the Jones case: 

Yet, Wisconsin American contends that under the independent 
concurrent cause rule, Koehler's coverage for this very same risk 
disappears simply because Raddatz flouted Koehler's permission. 
That is not how the rule operates. The rule is concerned not with 
who is covered for their actions, but with whether the risk is one 
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the policy insures. For example, in Estate of Jones, a two-year­
old girl died after a day care driver forgot he left the girl buckled 
into the backseat of the van. Although the girl was expected at 
the day care that day, none of the staff inquired about her 
whereabouts or looked for her. As relevant here, the girl's estate 
sought recovery under the day care's commercial general liability 
policy. Although the policy explicitly excluded liability arising 
out of the use of automobiles, the girl's estate contended the 
policy provided coverage for the incident because the staffs on­
site negligence in failing to look for the girl was an independent 
concurrent cause of her death. Thus, the independent concurrent 
cause rule permitted the estate to argue coverage should be 
extended to an excluded risk-automobile liability-because the 
death was also caused by an insured risk-the staffs on-site 
negligence. See Estate of Jones, 2009 WI App 88, 320 Wis. 2d 
470, P12, 768 N.W.2d 245. 

As discussed above, however, Siebert's negligent entrustment 
claim-unlike the claim in Estate of Jones-does not implicate an 
excluded risk. Raddatz's own negligence may be excluded from 
coverage, but the risk associated with Koehler lending her car to 
him is not. The rule therefore does not apply here. 

Siebert v. Wisconsin American Mut. Ins. Co., 2010 WI App. 94 ~~ 10, 11 

(emphasis supplied). 1 Wisconsin American does not even address the Jones case 

substantively, or attempt to distinguish it from this case. 

Siebert is not trying to obtain coverage for which no premium was paid. In 

Bankert, the Supreme Court essentially said that the independent concurrent cause 

rule's purpose is to prevent parties from converting policies into policies that 

cover acts for which no premium was paid. In Siebert's case, Raddatz's negligent 

driving is a covered risk under the policy, provided that a jury finds that Jessica 

Koehler negligently entrusted the vehicle to him. By definition, as discussed infra 

Part II, negligent entrustment claims almost always involve entrustees who exceed 

1 Although the court of appeals stated in its decision that Raddatz's negligent operation of the 
vehicle was excluded, see Siebert, 2010 WI App. 94,11, it was implicit in the decision that the 
reason it was excluded was a finding of no permission by the jury at or immediately prior to the 
accident. 
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their scope of permission to use a vehicle. In this case, a jury could easily find 

that because Jessica Koehler gave Raddatz initial permission to use the vehicle, 

and because she knew or in the exercise of reasonable care should have known he 

was likely to use it in a way that would create an unreasonable risk of harm to 

others, she is liable for negligent entrustment. Whether Raddatz exceeded the 

scope of permission is irrelevant in a negligent entrustment case, and all that the 

jury in the coverage trial decided was scope of permission at or immediately 

before the accident. 

In Siebert's case, she is not asking for the court to convert a homeowner's 

policy into an automobile policy. She is not asking for Wisconsin American to 

pay for a risk it did not contemplate. Clearly, negligent driving is a risk for which 

Wisconsin American received a premium. Clearly, negligent entrustment, if 

proven by the facts of the case, is a risk Wisconsin American contemplated and for 

which it was paid a premium. The fact that another jury found that Raddatz 

exceeded his scope of permission in an insurance coverage trial has no bearing on 

whether he was negligently driving the vehicle. The uncovered risk was not 

negligent driving of the vehicle - the uncovered risk was that Raddatz was 

exceeding the scope of his permission to drive the vehicle at or immediately 

before the accident. This is not an element of negligent entrustment, and the 

independent concurrent cause rule should not be applied to this case. 

10 



The court of appeals correctly applied the law regarding the independent 

concurrent cause rule, and reversed the trial court. This Court should affirm the 

court of appeals, and remand this case for further proceedings on the merits. 

II. THE JURY'S VERDICT ON SCOPE OF PERMISSION IN THE 
COVERAGE PHASE OF A BIFURCATED TRIAL DOES NOT 
PRECLUDE SIEBERT FROM BRINGING A NEGLIGENT 
ENTRUSTMENT CLAIM FOR JESSICA KOEHLER'S ACTIONS. 

For the first time, Wisconsin American argues that because Siebert chose to 

bring her claims under Wisconsin's direct action statute, sec. 632.24, Stats. and 

not name Raddatz and Koehler in the lawsuit, this somehow establishes the 

"identity of parties" prong for claim preclusion. See Pet. Br. at 16. While this 

argument is clearly erroneous, this Court's order granting the Petition for Review 

specifically stated that Wisconsin American cannot raise or argue issues not set 

forth in its Petition for Review. The direct action statute was never mentioned in 

any appellate briefs or the Petition for Review, and reference to it and arguments 

about it should be disregarded by this Court. Without waiving Siebert's objection 

to this new argument, she respectfully submits that there is no authority for 

Wisconsin American's contention that the direct action statute is implicated in 

identity of parties for claim preclusion purposes. 

More importantly, on the issues that are properly before this Court, 

Wisconsin American's entire argument on claim preclusion fails for one simple 

reason: there was never a trial on the merits in this case. Wisconsin American 

refers to the scope of permission trial as a "trial on the merits," Pet. Br. at 24, but it 
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was unquestionably the coverage phase of a bifurcated trial, not a merits trial. 

Because this was a coverage question only, none ofthe cases and none of the 

arguments set forth by Wisconsin American apply to the facts of this case. Each 

case cited by Wisconsin American to support its argument relates to a situation 

where a trial on the merits was held, and then a party tried to renew a cause of 

action under the same set of facts, between the same parties. The court of appeals 

correctly recognized that the issue of permission to use the vehicle (a coverage 

issue) does not preclude Siebert from bringing a claim for negligent entrustment (a 

liability issue) after the coverage trial was held. See Siebert v. Wisconsin 

American Mut. Ins. Co., 2010 WI 94, ~ 13, Pet-App. 107. 

None of the cases cited by Wisconsin American involve actions arising out 

of a bifurcated trial on coverage and liability. All ofthe cases involve actual 

claims for which a judgment on the merits was rendered, and then a party sought 

to revisit those facts and judgment in another claim. In DePratt v. West Bend 

Mutual Ins. Co., 113 Wis. 2d 306,334 N.W.2d 883 (1983), one of the cases cited 

by Wisconsin American, the initial claim brought by plaintiffs was for a liability 

claim under safe place and respondeat superior. Id. at 309. After the trial court 

granted summary judgment on those liability issues, plaintiff filed an action 

alleging defendant was independently negligent. Id. This Court held that the 

second liability claim was barred because it arose from the same causes of action 

and the same parties, and a "valid and final judgment on the merits" barred the 
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action by the plaintiff. Id. at 310. Similarly, in Kruckenberg v. Harvey, 2005 WI 

43,279 Wis. 2d 520,694 N.W.2d 879, the issue involved the merits ofa claim 

involving the boundary line between two properties, where one action was for 

failing to provide a lateral support when defendant dug a ditch, and the second 

involved a claim for trespass and conversion .. Id. ~~ 1,2. In Sopha v. Owens 

Coming Fiberglass Corporation, 230 Wis. 2d 212,601 N.W.2d 627 (1999), the 

two claims involved a liability action for a non-malignant asbestos-related 

condition and a later diagnosis of a distinct malignant asbestos related condition. 

Id. at 217. 

Unlike the plaintiff in DePratt, Siebert has not yet received a judgment on 

the merits in this case. There has been no merits trial in this case on any issue. 

Wisconsin American moved to bifurcate the trial on the coverage issue, and it is 

axiomatic that a coverage trial does not involve the same analysis or issues as a 

merits trial, because a coverage trial involves the question of whether the 

insurance contract covers the acts alleged in the complaint, and a merits trial 

decides whether the acts alleged in the complaint can be proven by a 

preponderance ofthe evidence. See Liebovich v. Minn. Ins. Co., 2008 WI 75, ~ 

55,310 Wis. 2d 751, 751 N.W.2d 764 (it is well established that an insurer may 

request a bifurcated trial on the issue of coverage while moving to stay 

proceedings on the merits of the liability action until the issue of coverage is 

resolved). 
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Furthermore, in looking at the purpose behind claim preclusion, none of the 

public policy reasons apply in this case. In Sopha, the supreme court held: 

Claim preclusion rests on the policy that justice is better served 
by ensuring finality of judgments and furthering repose, rather 
than by allowing a claimant the opportunity to obtain improved 
justice in a second action. This court summarized the purposes 
of claim preclusion as follows: "the doctrine of claim preclusion 
provides an effective and useful means to 'relieve parties of the 
cost and vexation of multiple lawsuits, conserve judicial 
resources, and, by preventing inconsistent decisions, encourage 
reliance on adjudication.'" 

Id. at 235 (citations omitted). In this case, there is no question that Koehler's 

negligent entrustment is covered under the terms of the insurance policy because it 

is a liability issue, not a coverage issue, and it is a matter of whether Siebert can 

prove the elements of the tort in a merits trial. Had Siebert brought her claim for 

negligent entrustment from day one, the case procedurally would be in exactly the 

same position - the coverage trial on scope of permission would have been held, 

and then a merits trial on the liability issues, including negligent entrustment 

against Koehler, would have proceeded. No multiple lawsuits are involved here; 

no extra judicial resources are implicated, and no inconsistent decisions will result, 

because scope of permission is not an element of negligent entrustment. In order 

for Siebert to maintain her claim for negligent entrustment, Siebert must show 

that: 

1. Jessica Koehler was initially in control ofthe car; 
2. Jessica Koehler permitted Raddatz to use the car; 
3. Jessica Koehler either knew or in the exercise of ordinary care should have known 

that Raddatz intended or was likely to use the car in a way that would create an 
unreasonable risk of harm to others. 
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See WI JI-Civ. 1014. Wisconsin case law has acknowledged that negligent 

entrustment is a separate cause of action, and does not arise out of vicarious 

liability or imputed negligence, but instead arises out of the entrustor's own 

negligence in making such an entrustment. Iaquinta v. Allstate Ins. Co., 180 Wis. 

2d 661,669,510 N.W.2d 715 (Ct. App. 1993). 

In the coverage trial, the only question was whether Raddatz exceeded the 

scope of his permission to use the car. This was the only question that jury had to 

decide, and it in no way addressed the separate, active negligence of Koehler in 

negligently entrusting Raddatz with the car in the first place. Wisconsin 

American essentially argues that a finding regarding Raddatz's conduct for acting 

outside the scope of permission is imputed to Koehler, and this clearly is not the 

law regarding negligent entrustment. According to Bankert, for liability to exist 

under negligent entrustment (l) the entrustor must be negligent and (2) the person 

to whom the thing has been entrusted must be negligent. Bankert, 110 Wis. 2d at 

476,329 N.W.2d at 153. Here, Koehler gave Raddatz permission to use the 

vehicle, he acted negligently, and whether or not he was acting within or outside 

the scope of permission granted to him by Jessica Koehler is irrelevant in a 

negligent entrustment analysis. 

Negligent entrustment cases by their nature often involve activities that are 

beyond the scope of permission. What is required is that the negligent entruster 

knew or should have known that the entrustee intended or was likely to use the 

instrument in a way that would create an unreasonable risk of harm to others. No 
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one gives permission to act negligently, but negligent entrustment holds 

individuals liable when they knew or should have known that entrusting a vehicle 

would likely result in harm to others. 

Put simply, if exceeding the scope of permission were a defense, the tort of 

negligent entrustment would not exist. Any time an accident occurred and a claim 

were based on negligent entrustment, all that the entruster would have to do is 

claim that an entrustee went outside the scope of permission. An entruster could 

claim that he or she did not give an entrustee permission to drive drunk, even if he 

or she knew the entrustee always drove drunk. Scope of permission has no 

bearing on the law - the entruster must have given initial permission, which 

Jessica Koehler did, and she must have known or in the exercise of ordinary care 

should have known that Raddatz was likely to create an unreasonable risk to 

others. This is ajury question, and the mere fact that Jessica Koehler specifically 

tried to limit Raddatz's use of the car makes it even more likely that she was aware 

of the unreasonable risk to others his driving posed. 

The law of negligent entrustment is based on the Restatement (Second) 

Torts, sec. 308 (1965). In the comments to the Restatement: 

The rule stated in this Section has its most frequent application 
where the third person is a member of a class which is 
notoriously likely to misuse the thing which the actor permits 
him to use. Thus, it is negligent to place loaded firearms or 
poisons within reach of young children or feeble-minded adults. 
The rules also applies, however, where the actor entrusts a thing 
to a third person who is not of such a class, if the actor knows 
that the third person intends to misuse it, or if the third person's 
known character or the peculiar circumstances of the case are 
such as to give the actor good reason to believe that the third 
person may misuse it. 
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The Restatement goes on to give the following example of negligent entrustment: 

Id. 

A lends his automobile to B, whose license has to A's knowledge 
been revoked for reckless driving. B drives the automobile 
negligently, running down C. A is negligent toward C. 

As the court of appeals correctly held, Koehler can still be found negligent 

on the separate theory of liability of negligent entrustment for allowing Raddatz to 

have any permission to use the vehicle at all: 

We agree with Siebert. To prove negligent entrustment, Siebert 
must show Koehler (1) was initially in control of the vehicle, (2) 
permitted Raddatz to use it, and (3) knew or should have known 
Raddatz intended or was likely to use the vehicle in a way that 
would create an unreasonable risk of harm to others. See 
Bankert, 110 Wis. 2d at 469,475-76; see also WlS JI-CNIL 104 
(2003). The issue, then, is not whether Koehler actually 
permitted Raddatz to use the car as he did, but whether she 
entrusted it to him and knew or should have known he would use 
it in a way that would create an unreasonable risk. See id. 
Therefore, the jury's conclusion Raddatz acted outside the scope 
of Koehler's permission does not preclude Siebert from showing 
Koehler negligently entrusted Raddatz with the car. 

Siebert v. Wisconsin American Mut. Ins. Co., 2010 WI App. 94, ~ 13, Pet-App. 

103. The issue on scope of permission decided in the coverage trial does not 

preclude a liability claim against Koehler for negligently entrusting the vehicle to 

Raddatz. The court of appeals correctly analyzed and applied the law, and this 

Court should affirm the court of appeals, and remand this case for a trial on the 

merits of Siebert's negligent entrustment claim. 
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CONCLUSION 

Siebert respectfully requests that this Court affirm the court of appeals on 

all issues and remand the case to the circuit court for a trial on the merits. 

Dated this 13th day of December, 2010. 

HABUSH HABUSH & ROTTlER S.C. 
Attorneys for Plaintiff-Appellant-Respondent 

By: lsi Rhonda L. Lanford 
D.J. Weis, State BarNo. 1006471 
Rhonda L. Lanford, State Bar No. 1027017 

126 East Davenport Street 
Rhinelander, WI 54501 
(715) 365-1900 
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ARGUMENT 

 

I. THE INDEPENDENT CONCURRENT CAUSE RULE 

SHOULD BE APPLIED TO THIS CASE. 

 

The jury’s verdict established that Raddatz exceeded the scope 

of his permission such that there was no coverage for his negligent 

operation of the vehicle under the Wisconsin American policy.  

(R.59, PET-APP 129).  Siebert is correct that the jury did not 

specifically find that Raddatz was negligent; however, that is the 

only way the plaintiff would ever have a valid claim against 

Wisconsin American based on the allegations in the complaint.  Both 

parties agree there can be no coverage for Raddatz’s operation of the 

vehicle whether he was negligent or not.  (See Pl.’s Br. at 4) (“the 

excluded risk is the operation of the vehicle while exceeding the 

scope of his permission”).  Thus, the jury was not required to make a 

specific finding of negligence or purposes of an independent 

concurrent cause analysis.    

The independent concurrent cause analysis resolves whether 

the exclusion of one type of injury-causing conduct should also 

exclude another type of injury-causing conduct.  See Zarnstorff v. 

Neenah Creek Custom Trucking, 2010 WL 4008535, ¶23 (Ct.App.) (Slip 

Copy).  The independent concurrent cause analysis applies where 
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some injury-causing conduct is a covered risk, while other injury-

causing conduct is an excluded risk.  Id.  If injury-causing conduct 

that is a covered risk is sufficiently independent of the injury-

causing conduct that is excluded, coverage will be found.  See id.  It 

is necessary and proper to undertake an independent concurrent 

cause analysis in this case because Raddatz’s injury-causing conduct 

is excluded as a result of the jury’s verdict, and Koehler’s injury 

causing conduct is alleged to be covered.    

The cases interpreting the independent concurrent cause hold 

that the injury-causing conduct of Koehler (negligent entrustment) is 

not sufficiently independent from the injury-causing conduct of 

Raddatz (negligent operation of the vehicle) to trigger coverage.  See 

e.g. Bankert v. Threshermen's Mut. Ins. Co., 110 Wis. 2d 469, 476, 329 

N.W.2d 150 (1983). 

Siebert and the court of appeals have compared the facts of 

this case to Estate of Jones v. Smith.  See Siebert v. Wisconsin Am. Mut. 

Ins. Co., 2010 WI App 94, ¶10, 325 Wis. 2d 740, 787 N.W.2d 54.  That 

case involved a van driver for a day care center who failed to 

remove a child from the van after arriving at the day care center.  

2009 WI App 88, ¶2, 9, 320 Wis. 2d 470, 768 N.W.2d 245.  The policy 
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at issue in Estate of Jones contained an exclusion for liability arising 

out of the ownership, maintenance use or entrustment to others of 

any motor vehicle.  Id. at ¶4.   

The court explained the independent concurrent cause 

analysis as follows: 

The case before us presents two separate assertions 
of negligence: (1) Turkvan’s negligence for failing 
to remove Asia from the van (the excluded risk), 
and (2) the negligence of the staff at the Day Care 
Center for not looking for Asia or inquiring as to 
why she was not present on a day she was 
expected (the covered risk).  Turkvan’s negligence, 
although it preceded the negligence of the staff, did 
not contribute to the staff’s alleged negligence…. 
Thus, the staff’s alleged negligence does not require 
the use of an automobile to be actionable.     
 
Id. at ¶9. 
 

Because each act of negligence could “stand alone,” the court held t 

hat the staff’s alleged negligence was an independent concurrent 

cause sufficient to trigger coverage until it was determined that it 

did not cause the plaintiff’s death.  See id. at ¶12. 

 The court in Estate of Jones then distinguished its facts from the 

facts of Bankert and Smith as follows: 

In Smith, we held that the independent concurrent 
cause rule did not apply because the driver of a 
snowmobile’s acts of intoxication and failure to put 
a helmet on his passenger could not form an 
independent cause of action from the crashing of 
the snowmobile itself.  In other words, the insured 
in Smith could not be sued for his intoxication or 
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failure to put a helmet on his passenger because 
those acts cannot form an independent claim 
without the crashing of the vehicle.    
 
Likewise, in Bankert, our supreme court held that 
the independent concurrent cause rule did not 
apply for the act of parents’ negligent entrustment 
or supervision of their minor child who took a 
motorcycle off the property and crashed into a 
parked car.  It ruled that the parents’ acts were not 
independent from the operation of the motorcycle.  
In other words, the parents could not be sued for 
negligent entrustment or supervision as a stand 
alone claim.  For the Bankert claim to exist, there 
has to also be the negligent operation of the 
motorcycle.   
 
Id. at ¶¶14-15. 

 
The facts of the instant case are clearly analogous to Bankert 

and Smith, but do not follow the facts of Estate of Jones.  Unlike Estate 

of Jones, Koehler’s act of negligent entrustment cannot “stand alone.”  

As stated in Bankert, “the parent’s acts [of negligent entrustment] 

could not render them liable without their son’s operation of the 

vehicle.”  110 Wis. 2d 469, 329 N.W.2d 150 (1983).  Like Bankert, 

Koehler’s act of negligent entrustment could not render her liable for 

the accident without Raddatz’s negligent operation of the vehicle.   

Although Bankert involved a farmowner’s policy, as the trial 

court stated, the independent concurrent cause rule is based upon 

principles of causation that do not depend upon the type of policy at 
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issue.  (R.126:12, PET-APP 122).  Therefore, the independent 

concurrent cause rule should be applied in this case. 

Siebert claims that, unlike the defendant in Bankert, Raddatz’s 

negligent driving was not a “completely excluded risk” because “it 

was only excluded if he exceeded the scope of his permission.”  (Pl.’s 

Br. at 8).  In Bankert, however, negligent driving was not a 

completely excluded risk either.  See Bankert, 110 Wis. 2d at 479.  The 

risk was excluded only if the accident occurred off the insured 

premises.  Id.  Similarly, in this case, the risk of Raddatz’s negligent 

operation of the vehicle was completely excluded only if the 

accident occurred while he lacked permission to use the vehicle.  

Like the operator in Bankert, Raddatz’s negligence is a completely 

excluded risk based on the facts of this case.  It is irrelevant whether 

Raddatz’s negligent operation would be covered if he had 

permission, just as it was irrelevant that the negligent operation in 

Bankert would have been covered if it occurred on the insured 

premises. 

In sum, Bankert and its progeny have held that there can be no 

coverage for negligent entrustment where there is no coverage for 

negligent operation of the vehicle.  Id. at 478.  “Negligent 
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entrustment is part of the tort of negligent use and operation of the 

entrusted automobile.”  Id. at 476-77.  Here, the jury’s finding has 

already established Raddatz’s operation is not a covered risk.  While 

Siebert’s negligent entrustment claim may not depend on whether 

Raddatz had exceeded the scope of his permission to exist, it clearly 

depends on Raddatz’s negligent operation of the vehicle.  The 

application of the independent concurrent cause rule will not extend 

coverage for negligent entrustment where the operation of the 

vehicle is excluded from coverage.   

II. CLAIM PRECLUSION PREVENTS PLAINTIFF 

FROM ASSERTING A NEW THEORY OF 

INSURANCE COVERAGE AFTER A BIFURCATED 

INSURANCE COVERAGE TRIAL.  
 
The bedrock of Siebert’s argument that claim preclusion 

should not apply in this case is that a bifurcated coverage trial can 

never be an adjudication “on the merits.”  (Pl.’s Br. at 11).  Black’s 

Law Dictionary defines “merits” as follows: “the elements or 

grounds of a claim or defense; the substantive considerations to be 

taken into account in deciding a case, as opposed to extraneous or 

technical points, esp. of procedure <trial on the merits>.”  BLACK’S 

LAW DICTIONARY (8th ed. 2004).  
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In this case, Siebert sued Wisconsin American under the direct 

action statutes, Wis. Stat. §§632.24 and 803.04.  (R.1:1-8).  Wisconsin 

American is not liable for a direct action claim unless there is 

insurance coverage and Siebert is able to prove the elements of 

negligence.  See New Amsterdam Cas. Co. v. Simpson, 238 Wis. 550, 300 

N.W. 367, 369 (1941).  Thus, the existence of insurance coverage is an 

“element or ground of a claim or defense” as well as a “substantive 

consideration to be taken account when deciding” whether Siebert 

can recover the proceeds of insurance coverage in a direct action 

claim.  Thus, the insurance coverage trial constitutes a trial “on the 

merits” for purposes of claim preclusion.   

At the insurance coverage trial, the jury found that Raddatz 

exceeded the scope of permission he was granted by Koehler such 

there was no coverage under the Wisconsin American policy.  (R.59, 

PET-APP 129).  This verdict disposed of the existing litigation 

between the parties in favor of Wisconsin American, and entitled 

Wisconsin American to a judgment dismissing the plaintiff’s 

complaint with prejudice.  See New Amsterdam Cas. Co., 300 N.W. at 

369.  The trial court did, in fact, sign an Order for Judgment 

dismissing Siebert’s complaint with prejudice.  (R.86, PET-APP 134-



 

 8  

135).  Siebert never filed any motions after verdict to challenge the 

jury’s verdict.   

The jury’s verdict has a claim preclusive effect on all issues 

that could have been raised as a part of the insurance coverage trial.  

See Kruckenburg v. Harvey, 2005 WI 43, ¶19, 279 Wis. 2d 520, 694 

N.W.2d 879.  Siebert deliberately chose not to assert a claim against 

Wisconsin American based on Koehler’s negligent entrustment of 

the vehicle at the insurance coverage trial.  Indeed, Siebert does not 

argue to the contrary.  Claim preclusion makes Siebert responsible 

for her choice in strategy, and precludes a new theory of insurance 

coverage after a bifurcated insurance coverage trial.   

Siebert glosses over the fact that she would still have to meet 

the burden of proving insurance coverage to prevail against 

Wisconsin American.  Yet, the insurance coverage portion of the trial 

is over.  Justice does not require that Siebert twice be afforded her 

day in court to prove the existence of insurance coverage under the 

direct action statute.       

The fact the insurance coverage issue was bifurcated does not 

alter the claim preclusive effect of the jury’s finding. (R.17:1-2, 

R.23:1-2).  Although a coverage trial does not involve the same 
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issues as the trial on negligence, either trial could dispose of the 

entire matter in litigation under the direct action statute. See New 

Amsterdam Cas. Co., 300 N.W. at 369.  Importantly, the jury’s verdict 

in the bifurcated insurance coverage trial was not merely a 

declaratory judgment, which is only binding as to matters which 

were actually decided therein and not matters which might have 

been litigated.  Barbian v. Lindner Bros. Trucking Co., 106 Wis. 2d 291, 

297, 316 N.W.2d 371 (1982).   

In the context of a direct action claim, claim preclusion applies 

the same regardless of whether: (1) Siebert submits a new theory of 

insurance coverage after loosing at a bifurcated coverage trial; (2) 

Siebert submits a new theory of liability after loosing at a bifurcated 

negligence trial; or (3) Siebert submits a new theory as to either 

coverage or liability after loosing at a non-bifurcated trial.  Under 

each scenario, the previous trial on the merits precludes a newly 

asserted theory of recovery.  

Claim preclusion is meant to provide an effective and useful 

means to establish and fix the rights of individuals.  Kruckenberg, 

2005 WI 43 at ¶ 20.  Siebert’s new claim—based on the same 

automobile accident and made under the same policy of insurance—
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is exactly the type of piecemeal litigation that claim preclusion was 

meant to end.  A contrary rule would permit Siebert and other 

litigants to keep a theory of insurance coverage “up their sleeve” at 

the insurance coverage trial, and after loosing, prove up the new 

theory of insurance coverage as part of the trial on negligence and 

damages.  This would place an undue burden on both insurers and 

courts alike.  Clearly, the preferred procedure would be to have a 

plaintiff set forth all their theories of coverage at a single coverage 

trial.   

Siebert argues that a separate trial on the issue of insurance 

coverage would have been necessary even if the negligent 

entrustment claim was asserted from day one.  (See Pl.’s Br. at 14).  

Again, this argument wrongly assumes that the issue of insurance 

coverage trial was not dispositive of Siebert’s direct action claim.  

Moreover, if Siebert is correct that the insurance coverage trial is not 

dispositive as to the entire litigation between the parties, then there 

would be no reason to bifurcate an insurance coverage dispute in the 

first place.   

Ostensibly, the reason to bifurcate the insurance coverage 

portion of a direct action claim is judicial economy.  By expediting 
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the coverage issue, which is often less involved than a full trial on 

negligence and damages, bifurcation potentially avoids a protracted 

trial on negligence and damages.  To serve judicial economy, 

however, the insurance coverage trial must be dispositive if no 

coverage is established.  Otherwise, a negligence trial would 

necessarily follow regardless of the outcome of the coverage trial, 

and the benefit of bifurcation would be lost.  The application of 

claim preclusion under the circumstances of this case would 

conserve judicial resources by preventing a wholly unnecessary jury 

trial on the issue of insurance coverage when plaintiff is sitting on 

another potentially viable theory.     

Siebert had a bifurcated trial “on the merits” against 

Wisconsin American at the insurance coverage trial.  Claim 

preclusion bars any claim that could have been brought as part of 

the insurance coverage trial, such as Siebert’s theory of insurance 

coverage based on Koehler’s negligent entrustment.   

CONCLUSION 

 For the foregoing reasons, this Court should reverse the 

decision of the court of appeals, and affirm the trial court’s ruling on 

Wisconsin American’s motion for summary judgment.   
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 Dated this 28th day of December, 2010. 

           KASDORF, LEWIS & SWIETLIK, S.C. 
Attorneys for Defendant-Respondent-
Petitioner, Wisconsin American 
Mutual Insurance Company. 

 
 
              By:  s/Michael D. Aiken    
      John M. Swietlik, Jr. 
      State Bar No. 1006526 
      Michael D. Aiken 
      State Bar No. 1060331 
 
 
 
P. O. ADDRESS: 
One Park Plaza 
11270 West Park Place 
Milwaukee, WI  53224 
(414) 577-4000 
FAX:  (414) 577-4400 
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