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STATEMENT OF ISSUES PRESENTED FOR REVIEW, THE METHOD OR
MANNER OF RAISING THE ISSUES IN THE COURT OF APPEALS
AND HOW THE COURT OF APPEALS DECIDED THE ISSUES.

1. Did the municipalities deny WIREdata’s request
prior to WIREdata filing the mandamus action? It is
undisputed that the request was never actually
explicitly denied prior to filing suit. Grota
Appraisals argued 1in both the trial court on summary
judgment and in the Court of Appeals that no actual
denial ever took place, and that in any event, the
municipalities were attempting to comply with the
requests. The Court of Appeals concluded that the

municipalities impliedly denied WIREdata’s requests.

2. Wwas WIREdata’s request insufficient as a matter of
law? Grota Appraisals argued in both the trial court
on summary judgment and in the Court of Appeals that
the requests were -insufficient as a matter of Taw
because they did not have a reasonable temporal
limitation or a reasonable subject matter Timitation,
as required by statute. The Court of Appeals instead
concluded that the appropriate measure of the
sufficiency of the request is not judged by the actual

request itself.



3. Are third party consultants, 1like Mr. Andrew
Pelkey or Impact Consultants, proper recipients of an
open records request? Grota Appraisals argued 1in both
the trial court on summary judgment and the Court of
Appeals that third party consultants are not a proper
recipient of an open records request, because they are
neither an authority nor a custodian. Mr. Pelkey and
Impact Consultants were 1instead an unrelated third
party vis-a-vis the municipalities, the appropriate
recipients. The Court of Appeals concluded impliedly
that Mr. pPelkey, as a third party implied agent, is an
appropriate recipient of an open records request, and a

respondent thereto.

4. Did the Court of Appeals have a sufficient factual
basis to conclude that defendants had not fulfilled
WIREdata’s open records request once a PDF filel was
produced? The Court of Appeals dignored WIREdata’s
admissions and other undisputed evidence that WIREdata
did 1in fact receive electronic/digital copies of the

requested data. Grota Appraisals argued in both the

1 PDF stands for “portable document format,” a
standard electronic digital document format developed
by Adobe sSystems, and PDF files are read using a
program called “Adobe Acrobat.” PDF is widely used for
delivering electronic documents. This Court
distributes its opinions in two electronic formats, PDF
and HTML (hyper-text markup language, typically read by
internet browsers such as Microsoft Internet Explorer).
See, e.g., http://www.wicourts.gov/supreme/sctoday.jsp.



trial court on summary judgment and in the Court of
Appeals that a PDF copy of the 2001 database was
sufficient to comply with WIREdata’s requests.
Instead, the Court of Appeals ruled that the
municipalities must provide WIREdata with access to a
computer database so that it may examine and copy the
property assessment information it sought, despite its
conclusion that PDF files are indisputably

electronic/digital files.

5. Would a new record have to be created to fulfill
WIREdata’s request? Grota Appraisals argued in both
the trial court on summary judgment and in the Court of
Appeals that a new record would have to be created to
fulfill wIREdata’s request, so responding to WIREdata’s
request would beyond the scope of duty of any
respondent thereto. The Court of Appeals impliedly
concluded that a new record would not have to be

created.

6. Is the fee that would have been charged to
WIREdata the actual fee? Grota Appraisals argued in
both the trial court on summary judgment and 1in the
Court of Appeals that the computer programming fees
that Assessment Technologies’ contractor would have
charged, would have to be paid by a respondent. The

Court of Appeals impliedly concluded that even stating



that a request would be granted, but charging too high
of a fee (in the requester's opinion), constitutes a
implied denial of a request allowing a mandamus action
to be filed.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Defendants-Appellants-Petitioners request oral
argument because, although this brief fully meets the
issues, oral argument could possibly materially clarify
issues for this Court.

Publication of this Court’s opinion is authorized
because this case meets one or more of the criteria of
wis.Stat. § 809.23(1)(a) ().



STATEMENT OF THE CASE
This appeal arises from a Court of Appeals
decision that decided a split between decisions in the
Waukesha County Circuit Court and the oOzaukee County
Circuit Court. On nearly ijdentical facts, the waukesha
County Circuit granted summary judgment to WIREdata,
while the Ozaukee County Circuit Court granted summary

judgment to all defendants. WIREdata, Inc. v. Vvillage

of Sussex et al., 2007 wI APP 22 (wis. Ct. App. 2007).

The genesis of the three related open records actions
that were consolidated by the Court of Appeals were
requests made on April 20, 2001 by WwIREdata under
Wisconsin Open Records Law, Wis.Stat. §§ 19.31 - 19.37
to the village of Thiensville, the village of Sussex
and the City of Port washington. Id. at Y 7, 23. The

request was:

This 1is  to formally request an
electronic/digital copy of the
detailed real estate property records
(showing the sFec1f1c characteristics
of each parcel and the 1improvements
thereupon) used by the Assessor for
your municipality in _determining the
proper assessments for _each parcel
within the [municipality].

(55:22; 23; 32; 58-59)

Each of those municipalities had contracted with
private assessors to perform their assessments. The
Village of Sussex and the village of Thiensville had
both hired Grota Appraisals to perform assessments, and

the village of Port washington hired Matthies



Assessments. Grota Appraisals and Matthies
Assessments, along with approximately 80 other
assessment firms 1in wisconsin, license Market Drive™
software from a software company called Assessment
Technologies of WI, LLC to assist in performing their
assessments.

Each of the three municipalities then undertook a
separate response process, as described below.

Upon receiving WIREdata’s request, the village of
Sussex referred the matter to their counsel, Attorney
John Macy of Arenz, Molter, Macy & Riffle, s.c. for
response.

Preemptively, prior to any response from Sussex,
and merely four days after their April 24, 2001 request
to Sussex, counsel for WIREdata wrote Attorney Macy
threatening that “if the request is denied in whole or
in part . . . we will be seeking immediate relief via a
mandamus action...” (55:33-36)

Attorney Macy 1in turn forwarded the matter to
Grota Appraisals for their input. Grota Appraisals 1in
turn forwarded the matter to Mr. Pelkey, owner of
Impact Consultants, a private computer programming firm
that Assessment Technologies contracted with to write
MarketDrive™ software (the software Tlicensed by both
Grota Appraisals and Matthies Assessments).

on May 4, 2001, Mr. pelkey informed the village of

Sussex of his opinion that it would be very difficult



to export data from the MarketDrive™ Software to a
Microsoft word format. Mr. Pelkey further informed the
village that it would be very time consuming to do so,
and that the end result would be unusable.2 (55:37)

Between May 4, 2001 and May 21, 2001, Mr. Tom
Curtis of WIREdata contacted 1Impact Consultants
directly to discuss the data requirements of WIREdata.
Mr. Curtis wrote to Mr. Pelkey requesting selected
fields regarding each property within a municipality,
in a specified order. (55:38-39).

WIREdata wrote the following to Impact

Cconsultants:

Selected fields requested from Market
Drive software. Any type of electronic
output and media is "acceptable (i.e.,
fixed . Tength, comma-quote, pipe
delimited). We would need a data Jayout,
1f the fields are not in the order below.

Taxkey

county

Municipality _ _
Town, Village or City Indicator
Property Prefix

Property Street Number
Property Street Direction
Property Street Name
Property uUnit Number

Zip Code

Oowner Name

owner Address

owner City...

Property Class

2 At trial in Federal Court, Mr. Pelkey’s opinion
regarding the difficulty of data exportation was
incorrect. 1In fact, an experienced programmer was able
to convert the data from the Market Drive™ (version
2000) software into a readable format more quickly than
Mr. Pelkey had believed.



Acres
Zoning
Land Use
Building Type
Number of Stories _
Story code (Example: 1, l+attic)
Number of units
Building Square Feet _
Basement Type (Full, partial, etc.)
Attic gYes/No/Type: F1n1shed/etc.%
Pool Yes/No/Type: In%round/etc. s
Garage Type # stalls, attached,
detached, etc.)...

(emphasis added).

Understandably, none of the municipalities had the
data in the tailored format as WIREdata had requested.

Impact Consultants then responded to WIREdata
directly, again bypassing all of the municipalities and
all of the assessors. Impact Consultants stated that it
could export the data for each municipality into a
format that would give WIREdata “a complete picture of
what each property Tlooks T1ike.” However, Impact
Consultants would have to do some computer programming
and verification to determine that the output was
acceptable. Mr. Pelkey’s stated cost for Impact

Consultants to do this programming was $6600.3

3 other branches of government, including this
Court, routinely provide value-added services to the
public for data extraction and manipulation tasks. For
instance, access to CCAP is provided for free to the
public via the internet, but is single query based and
ordinarily generates only results on the single query.
See http://wcca.wicourts.gov/index.xs1. Access to the
full database that the CCAP web site queries; however,
is provided at the rate of $5,000.00 per year, or $500
monthly, on a subscription basis. See



Impact Consultants would also charge $0.50 per
parcel for this service (the village of Sussex had
approximately 2500+ parcels at the time, the village of
Thiensville approximately 1,200, and the cCity of Port
washington approximately 4,000). (55:40-43)

Between May 22 and May 29, 2001, more
communications ensued between Attorney Macy and Impact
Consultants, and Attorney Macy and Grota Appraisals, as
they attempted to work through technical and Tlegal
questions surrounding the Vvillage’s response to
WIREdata’s request. (55:44-49)

Ultimately, on May 29, 2001, counsel for the
vVillage of Sussex wrote to counsel for WIREdata
regarding the status of the village’s. response to

WIREdata’s request. Village of Sussex, 2007 wWI APP 22

at § 15. 1In this correspondence, the village of Sussex
informed WIREdata that “every effort is being made to
promptly respond to your request” and that its
investigation was ongoing. (55:56-57). Specifically,
the village of Sussex related to WIREdata that Grota
had “concerns as to the technical aspects of their
request.” (55:56-57)

Further, the village opined that there were really
two issues involved with WIREdata’s réquest: the first

was a public records request, and the second was a

hg%p://wcca.wicourts.gov/down1oad/SOAP_Agreement_DecO6.
pdf.



private business transaction involving computer
programming that would allow existing data to be
“organized in a comprehensible form” with regard to
providing WIREdata with the data it really wanted. Id.

Even though the municipalities were still working
on a response, on May 30, and June 8, 2001, WIREdata
filed the village of Thiensville along with the City of
Port washington Complaint, and the village of Sussex
Complaint, respectively.

On 3June 12, 2001, Grota Appraisals wrote to the
village of Sussex and notified the village that “Grota
Appraisals could export digital information on a time
and material basis if requested to do so... The village
should notify WIREdata of records availability... Should
WIREdata <choose to order «copies of assessment
information they should contact Grota Appraisals.”
However, neither the Vvillage of Sussex nor Grota
Appraisals ever received a response from WIREdata:
unknown to them, the present lawsuits had already been
commenced. (55:52)

Between June 12, and June 20, 2001, Grota
Appraisals diligently attempted on 1its own to export
data to a comprehensible format. on June 20, 2001,
Grota Appraisals informed the village that it could
provide data to WIREdata for an estimated cost of
$3,132. This estimate was based on a trial run that

Grota Appraisals did to process the data into a text

10



format. Grota Appraisals estimated that it would take 2
minutes per parcel, so 5,370 minutes to process the
2,685 individual parcels that the village of Sussex had
on the assessment roll. (55:53-54)

On June 25, 2001, the Sussex Village Administrator
attempted to inform Attorney Deutch that “the records
you have requested are available from the Assessor” and
that the costs approximated $3,132, but that if the
“actual necessary, and direct cost is less that this
estimate, we will refund the difference.” No further
response was ever received, excepting the pleadings in
this Tawsuit. (55:56-57)

In the meantime, the village of Thiensville had
turned the request over to their counsel, Houseman &
Feind, who, on June 4, 2001, -+informed counsel for

WIREdata that the village of Thiensville was:

still evaluating the capability of
the [MarketDrive™ software] used by
our assessor. once we are fully
informed as to the specific
capabilities of the program, we will
be in a better position to properly
evaluate your open records request.
As we continue to evaluate your
request, we ask that you postpone” any
f111n8 of a writ of mandamus.

(85:29)

Regarding the City of Port washington, on May 4,
the City Treasurer sent WIREdata a letter stating, “You
certainly may obtain information from Matthies
Assessments. Please direct your request directly to

Matthies; please also direct your questions regarding

11



their charges for these services directly to them.”
Matthies was contacted by WIREdata, and Mathies then
contacted a Grota Appraisals employee. The Grota
Appraisals employee reminded Matthies of the
Timitations of the Market Drive™ software user Ticense.

Following these responses by each municipality,
and in response to the filing of the mandamus actions,
Assessment Technologies sued WIREdata in Federal Court
seeking an injunction to prevent infringement of
Assessment Technologies’ copyrights 1in the Market
Drive™ software and its federally registered database
structure.

Although the District Court granted Assessment
Technologies’ request for an injunction, +the 7th
Circuit reversed. See Assessment Techs. of WI, LLC v.
WIREdata, Inc., 350 F.3d 640 (7th cir. 2003).

Notably, the 7t Circuit did not address any of the

issues that this Court faces now. Instead, the 7th
Circuit was presented with on7y federal copyright
issues and its decision specifically held that WIREdata
could be provided 1ts data, under certain
circumstances, without violating federal copyright law
but that the method selected for doing so was at the
discretion of “the municipality to decide in 1light of
applicable trade-secret, open-records, and contract
Taws.” See Id. at 647. The methods that the 7th

Circuit suggested were:

12



(1) the municipalities use Market
Drive to extract the data and place
it in an electronic file; (2) they
use Microsoft Access to create an
electronic file of the data; (3) they
allow programmers  furnished by
WIREdata to use their computers to
extract the_data from their database-
this is really just an alternative to
WIREdata’s paying the municipalities’
cost of extraction, which the open-
records law requires; (4) they copy
the database file and give it to
WIREdata to extract the data from.

The decision of the 7th Circuit made no analysis of
applicable trade-secret, open records, or contract
Taws. In other words, the 7th Circuit never decided
whether 1its four chosen alternatives for data
disclosure would be acceptable 1in Tlight of the
applicable trade-secret, open-records, or contract
Taws. |

Following the 7th C(Circuit decision, WIREdata
promptly received in an electronic and digital form,
PDF files containing all of the data that Grota
Appraisals had in 1its possession. Village of Sussex,
2007 wI APP 22 at 11 20, 25.

All parties filed summary judgment motions 1in
their respective courts, Ozaukee cCounty and waukesha
County.

In Waukesha County, the trial court granted
WIREdata’s motion for summary judgment, with the
exception of a request for punitive damages. The court

determined that there could be multiple authorities

13



under open records Tlaw and Sussex, Grota Appraisals,
Assessment Technologies and Michael Grota were
authorities. The court held that wWIREdata’s request was
in the form the open records law required and did not
require the creation of a new record. The court found
that the defendants did not provide a proper response
to the valid open records request. The court concluded
that the PDF was not in compliance with either the open

records law or the 7th Circuit decision. Village of

sussex, 2007 WI APP 22 at f 21.

In Ozaukee County, the trial court reached, the
opposite - and correct - conclusion. Thiensville,
WIREdata, Grota Appraisals, Assessment Technologies and
Michael Grota filed motions for summary judgment that
were substantially similar to those filed in the Sussex
case. The court granted summary judgment in favor of
Thiensville, Grota Appraisals, Assessment Technologies
and Michael Grota and imposed costs on WIREdata. In 1its
oral ruling, the court first rejected the notion that
the Sussex court’s decision had any preclusive effect
on the cases before it. The court next determined that
Thiensville was an authority; it had simply delegated
the responsibility for maintaining the records to a
different custodian. However, the court then found that
WIREdata’s initial request failed to satisfy the open
records law requirement that it be reasonable in ijts

scope and that the subsequent enhanced request from

14



WIREdata was 1improperly directed to Pelkey. The court

further determined that the PDF was 1in “electronic

digital format,” which was what wIREdata had requested.

Village of Sussex, 2007 WI APP 22 at { 25.

The Court of Appeals concluded that (1) the
municipalities are the appropriate authorities and must
be held responsible for the open records Tlaw
violations;4 (2) WIREdata submitted a valid open
records request, which the municipalities improperly
denied; (3) the PDF failed to comply with the open
records 1aw;‘(4) the open records Taw demands access to
the computer database; (5) WIREdata 1is entitled to
actual, reasonable and customary fees and costs; and
(6) that the 1independent contractor assessors are not
responsible for WIREdata’s reasonable costs and
attorney fees. Village of Sussex, 2007 wWI APP 22 at
3.

4 This holding is the subject of the village of
Sussex’s cross-petition.

15



ARGUMENT
A. WIREdata's Requests Were Never Denied as The
Municipalities Were Diligently Wworking on
Responses

The municipalities and their independent
contractors here should have been given ample time to
respond to a complex request, and reasonable Tatitude
in the form that the municipalities chose for
compliance.

As a prerequisite to determine 1if any mandamus
action in this case was proper, the Court must conclude
that WIREdata’s requests were actually denied or
unreasonably delayed. See wis.Stat. § 19.37(1) (“If an
authority withholds a record or a part of a record or
delays granting access to a record or part of a record
after a written request for disclosure 1is made, the
requester may [institute a mandamus action.]”)

“Each authority, upon request for any record,
shall, as soon as practicable and without delay, either
fill the request or notify the requester of the
authority’s determination to deny the request in whole
or 1in part and the reasons therefor.” WwIS. STAT. §
19.35(4) (a).

Thus, the statute provides no concrete timeframe
for response, dinstead allowing municipalities a
“practicable” amount of time for a response.

When confronted with the complex technological and

16



legal tasks that the requests in this case presented,
the municipalities each acted appropriately and
promptly 1in an attempt to respond to the ambiguous
requests. Counsel for the Vvillage of 'Sussex even

emphasized:
Again, I expect that we_ will be
providing you with the final response
to your request 1in the very near

future. Regrettably, this ~ dissue
arises right during Board of Review
procedures which necessarily

[require] a significant amount of the
Assessor’'s  time. Nevertheless, we
will continue to treat this matter
with the highest priority.

village of Sussex, 2007 wWI APP 22 at § 15.

The evidence shows that the municipalities were
attempting to formulate a response that would best suit
WIREdata’s needs.

For instance, cCounsel for the village of Sussex
informed WIREdata that “every effort is being made to
promptly respond to your request” and that dts
investigation was ongoing. (55:56-57), and that there
were computer related technical concerns that the
village was dealing with. (55:56-57).

The village of Thiensville turned the request over
to their counsel, Houseman & Feind, who, on June 4,
2001, informed counsel for WIREdata that the village of

Thiensville was:

still evaluating the capability of
the [MarketDrive™ software] used by
our assessor. Once we are fully
informed  as to the specific
capabilities of the program, we will

17



be in a better position to properly
evaluate your open records request.
As we continue to evaluate vyour
request, we ask that you postpone any
f111n8 of a writ of mandamus.

(85:29)

Instead of focusing on what a “practicable” amount
of time meant, the Court of Appeals instead created new
law in concluding that “[i]f an authority withholds a
record or delays granting access, the requester may
immediately bring an action for mandamus seeking

release of the record.” Vvillage of Sussex, 2007 WI APP

22 at Y 53 (emphasis 1in original.)

What is “practicable” obviously differs with each
different request. A request for a simple photocopy of
meeting minutes would clearly require a faster response
than the present case of first impression. There 1is no
evidence in the record of any of the municipalities or
the assessors, or even Mr. Pelkey for that matter,
dealing with a request of the type presented here. The
municipalities were entitled to sort through the
various Tlegal and technical issues, and indeed the
evidence shows that they were performing this task.

Concededly, WTMJ, Inc. v. Sullivan, 204 wis. 2d
452, 457, 555 N.w.2d 140 (Ct. App. 1996) holds that

“compliance at some unidentified time in the future is

not authorized by the open records law.” Id. at 458.
However, WTMJ did not deal with how much time an
authority had to formulate a response to an open

records response. Indeed, 1in WTMJ, the authorities’

18



response was made the day after the 1initial request,
with the records only being produced after “[o]nce the
criminal investigation [into Jeffrey Dahmer’s alleged
assailants] 1is completed...” Id. The dissue 1in WTMJ
thus dealt with the authorities agreeing to comply with
the request, but at some unidentified time 1in the
future.

The distinction between WiMJ and this case 1is that
in this case, the facts show that the municipalities
and their independent contractors may not have
possessed the technological or Tlegal aptitude required
to respond to WIREdata’s complex requests. For
instance, 1in this «case, although trained computer
experts, including the independent computer programmer
and the requester themselves could deal with the
technological aspects of responding to the requests,
the municipalities and their contract assessors
probably did not possess that aptitude. The
municipalities were attempting to ascertain the true
extent of WIREdata’s requests and check into the legal
and technological complexities -dnvolved. This s
certainly an attempt to act in a “practicable” period
of time.

The solution to what defines a “practicable”
amount of time must therefore vary from case to case.
The facts of this case, due to the complexity of

interpreting the request, the municipalities’ conceded

19



lack of computer skills, and the required analysis of
the rights Ticensed under Assessment Technologies’
software Ticense, all demonstrate that a “practicable”
period of time in this case 1is longer than an ordinary
or mundane open records request.

Under the strictures of the Court of Appeals’
decision 1in this case, municipalities are given an
undefined, but in any event very little amount of time
in which to formulate responses to open records
requests. This decision does not factor 1in the
complexity nor the novelty of the requests here.
Instead, municipalities are faced with ticking time
bombs, the expiry of which would remain unknown.

After the Court of Appeals determined that the
undefined time of “several weeks” was too long for the
municipalities to respond, it compounded its error by
determining that communications with Mr. Pelkey also
constituted a denial of WIREdata’s requests. Village
of Sussex, 2007 wi APP 22 at 1YY 55, 56. If these

communications are considered, the communications
between WIREdata and 1Impact Consultants occurred at
between May 4, 2001 and may 21, 2001. Suit was filed
on May 30, 2001 1in the Vvillage of Thiensville case.
Therefore, any authority had as few as nine (9) days to
evaluate and respond to WIREdata’s enhanced request.
Therefore, it was unreasonable to respond to such a

lengthy and comprehensive request in this short period

20



of time, and the mandamus actions themselves were
premature, as there had been no unreasonable delay in
responding to the requests. Wis.Stat. § 19.37(1).

Mr. Pelkey’s communications cannot be deemed an
authority withholding or delaying access to any record.
The Court of Appeals recognized that Grota Appraisals,
Assessment Technologies and Michael Grota were not
statutory authorities responsible for open records
compliance. Indeed, Mr. Pelkey 1is not a proper
recipient of an open records request, and was not
authorized by any authority to act on their behalf, as
will be explained below in relation to Mr. pPelkey’s
status as an agent of the municipalities.

The Court of Appeals found that the municipalities
are the authorities. Yet no correspondence from either
the municipalities or their contractors is
appropriately construed as an affirmative denial’ The
communications with Mr. pPelkey are reflective of a
private business transaction to perform computer
programming services, and should not be considered as
an open-records response on behalf of any authority.
If the communications with Mr. Pelkey are considered to
comprise an open records response, the communications
can only be considered a grant of WIREdata’s request,

or intent to grant WIREdata’s request.

5 The parties do not dispute that a request may be
subsequently enhanced. The parties do dispute that an
enhanced request can be directed to a third-party.
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In that case, 1if communications with Mr. Pelkey
are considered responses on behalf of authorities, this
whole dispute would resolve into a question of whether
the amount Impact Consultants would charge would be
reasonable - mandamus would not be proper 1in this
circumstance. wWis.Stat. § 19.37(1). Instead,
Wis.Stat. § 19.35(3)(a) would be implicated (“[a]n
authority may impose a fee upon the requester of a copy
of a record which may not exceed the actual, necessary
and direct cost of reproduction and transcription of
the record...”) In that case, the only idissue that
should have faced the courts would have been a dispute
regarding the proposed private-party fee structure, not
a mandamus action compelling release of the data.
Wis.Stat. § 19.37(1) does not authorize a mandamus
action for an alleged violation of wis.Stat. §
19.35(3) (a).

An action for mandamus required a denial or
unreasonable delay, neither of which took place in this
case. For this reason, this Court must reverse the

Court of Appeals.

B. WIREdata's Requests Wwere Insufficient as a
Matter of Law

WIREdata and the Court of Appeals never defined

what exact time or subject matter Tlimitations are

embodied in WIREdata’s request. WIREdata’'s request was
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insufficient as a matter of law because the request had
absolutely mo Timitation as to Jlength of time or
subject matter represented by the records request. “[A]
request for a record without a reasonable Timitation as
to subject matter or length of time represented by the
record does not constitute a sufficient request.”
Wis.Stat. § 19.35 (1) (Ch).

It 1is simply unacceptable to ask for records

without a time Tlimitation. See, e.g., Schopper v.

Gehring, 210 wis. 2d 208, 213 (wis. Ct. App., 1997) (to
require a custodian of a record to engage 1in the
copying 180 hours of tape and the creation of a log to
identify the +time and the order 1in which the
transmissions were received represent a burden far
beyond that which may reasonably be required of a
custodian of a public record.)

WIREdata never disputed that WwIREdata itself did

not even know what time frame 1is represented by its

request:
12 Q. So you don't know what years that [your
open records] request
13 applies to; correct?
14 A. Correct.
(R55:69)

In Schopper, a request seeking a transcription of
three hours of 911 phone calls was held overbroad. see
Schopper, 210 wis. 2d at 213. In this case, WIREdata

now ‘interprets their own request as requiring the
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assessor to turn over basically everything it had going
back in time as far as it had data. Unquestionably, the
WIREdata request 1is far more overbroad that the
inappropriate request in Schopper.

Additionally, Schopper does not place the burden
on an open records request recipient to seek
clarification of an insufficient request. Certainly
the burden to clarify an insufficient request cannot
fall on a third-party, Impact Consultants. The burden
to frame a sufficient request is statutory, and rests
squarely with the requester. Wwis.Stat. § 19.35 (1)(h).
A denial (although there was none hére) of an
insufficient request cannot form the basis for a
mandamus action.

The Court of Appeals rejected all challenges to
the sufficiency of the requests, holding that they were
tardy. village of Sussex, 2007 wWI APP 22 at 9 50.

Although the evidence shows that efforts were being
made to provide everything the respondents presently
had, it makes sense that no further sufficiency
challenges were raised prior to the mandamus action.
Those sufficiency challenges would have been 1in a
written denial. Wis.Stat. § 19.35 (4)(b). Because
there was never a denial, of course there were no pre-
Titigation sufficiency challenges; the parties were
trying to accommodate WIREdata’s requests, not deny
them.
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Because there is absolutely no reasonable temporal

or subject matter Tlimitations stated by the request,

the Court of Appeals’s holding concluding otherwise

must be reversed.

C. Mr. ©Pelkey Is Not An Agent of Any
Municipality and Is Not an Appropriate
Recipient of an Open Records Request

The Court of Appeals decision goes so far as to
hold that even unknown third parties engaged in unknown
business-to-business communications can bind
appropriate open records respondents.®6 Indeed, at
least the village of Thiensville in the present case
did not even know who Mr. Pelkey was, let alone know
what he was saying, or how his statements would bind
the village.

This holding is dnconsistent with Tlegions of
authority regarding the law of agency. The cCourt of
Appeals identified absolutely no facts on which to base
its implied conclusion that Mr. Pelkey was an agent

acting on behalf of the municipalities.

6 “Wwe also note that WIREdata could have
reasonably construed its communications with pelkey and
both of the assessors as denials of its requests. The
municipalities decry any responsibility for the effects
of these communications. However, for purposes of the
open records law, their actions must be attributed to
the municipalities. They were all acting at the behest
of the respective municipalities.” village of sussex,
2007 WI APP 22 at 1 55.
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Mr. Pelkey 1is an individual who owns Impact
Consultants, 1Inc. Impact Consultants, Inc. 1is a
private computer programming firm that Assessment
Technologies of WI, LLC, a private software development
firm, contracted with to program the Market Drive™
software. There 1is no dispute that Pelkey and Impact
are not in contractual privity with any municipality.
The Court of Appeals failed to mention any facts to
support 1its 1implied conclusion that Mr. Pelkey was
acting as anyone’s agent, and never presented any legal
analysis of how Mr. Pelkey could be acting as anyone’s
agent.

In Snider v. Northern States Power Co., 81 wis. 2d

224, 232 (1977), this Court stated that the most
important single factor in determining whether someone
is an independent contractor is the degree of control
retained over the details of the work. There 1is no
evidence concerning the degree of ~ control any
municipality retained over the details of Impact
Consultants’ work that is before the Court. Indeed
there was none. Therefore, the Court of Appeals never
could have appropriately concluded that Mr. Pelkey was
anyone’s agent.

WIREdata’s communications with Assessment
Technologies were merely a proposed private business
transaction. Impact  Consultants communicated to

WIREdata directly, bypassing any of the municipalities.
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Impact Consultants cannot be determined to be an agent.
As such, all communications with Impact Consultants are
outside the purview of open records Taw because
WIREdata does not, and cannot, contend that Mr. Pelkey
or Impact Consultants 1is either an authority or a
custodian.

In order to find that Impact Consultants was an
agent of any municipality would require  the
municipalities’ “manifestations of consent to such
third person that such agent shall act as his

Risdon, Inc. v. Miller Distributing Co., 29

agent. ...
wis.2d 418, 425, 139 N.w.2d 12, 15 (1966); see also
vandervest v. Kauffman Pizza, Inc., 60 wis. 2d 230, 245

(Wis., 1973) (“[Alpparent agency and authority cannot
rest solely upon the statements made to third parties
by [Impact Consultants] but are dependent upon the
[municipalities’] manifestation of consent.”) There is
no evidence that any municipality had granted Impact
Consultants the authority to act on its behalf. The
Court of Appeals certainly pointed to none.

Because Impact Consultants is not an agent of any
municipality, it is improper to consider communications
with Impact Consultants and Mr. pPelkey as open records
responses.

D. A PDF Version is An Electronic/Digital Copy,

and the Request Has Indisputably Been
Complied with
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The Court of Appeals first ruled that “wIREdata,
or the municipalities themselves, may use tools, 1in the
Market Drive program itself or otherwise, to extract
and copy the data WIREdata desires from the Microsoft
Access database and place it in a separate electronic

file.” village of Sussex, 2007 WI APP 22 at Y 64. This

holding 1is directly contrary to Wwis.Stat. § 19.35
(D (L), which “does not require an authority to create
a new record by extracting information from existing
records and compiling the information in a new format.”

Yet Market Drive was used to extract and copy the
data into a PDF file 1in excess of open records
requirements, and the Court of Appeals still held that
the extraction step did not fulfill the open records
Taw.

According to WIREdata - a PDF format is not an
electronic format, 1in response to their original
request, nor 1is it “any type of electronic output” -in
response to what they call their enhanced request. The
Court of Appeals inexplicably agreed that a PDF file is
not an acceptable electronic format.

WIREdata has not even attempted to argue around

their admissions:

1 Q. Have you received an electronic digital copy?
2 A. Yes.
3 Q. So when you asked for an
electronic digital copy,
4 you were in fact expecting

something else?
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A. Yes.
. So why did you ask for an
electronic digital copy
if you were, in fact, expecting
something else?
A. I was expecting it in a different
format.

W 0 ~N owuv

Q. You were expecting it in a
different format than
10 what you actually asked for?

(R55:66)
The Court of Appeals found that the PDF was not in

compliance with either the open records law or the 7th
Circuit decision. The 7t C(Circuit did not have
jurisdiction to decide the application of Wisconsin's
open Records Law. The question in front of the 7th
Circuit was if production of the database would violate
copyright Taw.

Furthermore, the issue in State ex rel. Milwaukee

Police Ass’n_v. Jones, 2000 WI App 146, 119, 237 wis.
2d 840, 615 N.w.2d 190 was an entirely different one.

In Jones, there was a qualitative difference between
analog and digital audio recordings of a 911 telephone
call. See Id. at Y 14 (describing differences between
analog and digital noise and waveform enhancement).
The same cannot be said here. Whether WIREdata
receives a PDF or a Microsoft Access database file, the
assessed values and the factors used to determine the
assessment remain the same. The data is the exact same
data.

The distinction that the court of appeals drew in

Jones between analog and digital, and the risk of
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quality degradation between analog and digital, is
simply not present here. In this case, what was
requested and what was provided were both digital.
Reliance on Jones is clear legal error in this case.

Although wisconsin Open Records law mandates that
it is “the public policy of this state that all persons
are entitled to the greatest possible -+information
regarding the affairs of government,” wis.Stat. §
19.31, this policy has been followed 1in this case.
Once WIREdata received the data, it had all of the
information in the possession of the assessors, in an
electronic format, regardless which electronic format
was provided. Wwisconsin policy favoring disclosure had
been fulfilled. WIREdata’s remaining complaint then is
that the format of the data was not optimal for its
needs, not that the data itself had been shielded from
production.

For this reason, the Court of Appeals must be
reversed to the extent that it held that the PDF files

did not comply with the open records requests here.

E. Compliance with WIREdata’s Request and the
Court of Appeals Decision Wwould Require
Generation of a New Record.

WIREdata has received the data, apparently just

not in a computer format that it Tlikes. It has
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received the data in an electronic form, yet this was
not good enough for the Court of Appeals.
WIREdata’s request, <compliance with the 7th

Circuit’s opinion 1in Assessment Technologies, and

compliance with Vvillage of Sussex would require

avoidance of copyright infringement by:

To summarize, there are at least four
possible methods by which WwIREdata
can obtain the data it is seeking
without infringing AT’s copyright;
which one 1is selected 1is for the
municipality to decide 1in Tlight of
applicable trade-secret, open-
records, and contract laws. The
methods are: (1) the municipalities
use Market Drive to extract the data
and place it in an electronic file;
(2) they use Microsoft Access to
create an electronic file of the
data; (3) they allow programmers
furnished by WIREdata to use their
computers to extract the data from
their database—this is really just an
alternative to WIREdata’s paying the
municipalities’ cost of extraction,
which the open-records Tlaw requires;
(4) they copy the database file and
give 1t to WIREdata to extract the
data from.

Assessment Technologies, 350 F.3d at
647-48.

Indeed, the extraction functions referenced by the

/th Circuit are directly contrary to wis.Stat. § 19.35
(1) (L), which “does not require an authority to create
a new record by extracting information from existing
records and compiling the information in a new format.”

Nonetheless, the municipalities exceeded their
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open records requirements to follow the 7th Circuit’s
ruling, and used Market Drive to extract the data and
place it in an electronic file. This 1is directly in
concert with option (1) outlined above.

So either the data must be given to WIREdata in
the exact format as it existed in accordance with the
Court of Appeals ruling, rearranged according to
WIREdata’s specifications (beyond the scope of open
records requirements), or simply rearranged (again
beyond the scope of open records requirements, but
exactly what WIREdata was provided with in the PDF).

Despite seeming to allow data extraction, the
Court of Appeals still opined that “the language of the
law itself and the public policy underpinning the open
records law require .. access to the source material-the
material as it 1is both 1inputted and stored in the
database, regardless of 1its physical form or
characteristics.”) village of Sussex, 2007 WI APP 2?2
at Y 63 (emphasis added).

Even so, The Court of Appeals’ ruling that

WIREdata must have access to the Market Drive™ database
exactly as it exists in the database is contrary to

even the 7th Circuit’s decision:

So AT has a valid copyright; and if
WIREdata said to dtself, “Market
Drive is a nifty way of sorting real
estate _data and_, we want the
municipalities to give us their data
in the form in which it is organized
in the database, that is, sorted into
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AT’s 456 fields grouped into 1its 34
tables,” and the municipalities
obliged, they would be infringing
AT's copyright because they are not
licensed to make copies of Market
Drive for distribution to others; and
WIREdata would be a contributory
infringer (subject to a qualification
concerning the fair-use defense...)

Assessment Techs. of WI, LLC .
WIREdata, Inc., 350 F.3d 640, 643
(7th Cir. 2003)

This 1is not merely removing confidential entries

from an otherwise non-confidential database, wWis.Stat.§
19.36(6), it 1is «creating an entirely new database
tailored to WIREdata’s specifications. Nobody can be
required to perform this cost-saving function for

WIREdata.

F. The Fee That wWould Have Been cCharged to
WIREdata is the Actual Fee

Wis.Sstat. § 19.35 (3) provides that an authority
may impose a fee upon the requester of a copy of a
record which may not exceed the actual, necessary and
direct cost of reproduction and transcription of the
record.

Although this simplistic cost provision is easily
applied in some circumstances, for instance when simple
photocopying is dinvolved, the same simplistic cost
provision results in costs not so easily pinpointed as
the methods for compliance increase 1in complexity from

photocopying. As increased computer system resources
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and expertise are required to even evaluate, much Tess
provide responsive documents to the comb]ex requests,
so to do the costs become harder to define.

The parties to this case were fully prepared to
cater to WIREdata’s needs and to create a custom export
computer programming subroutine so that WIREdata could
receive the data in the format +that Mr. Curtis
discussed with Impact Consultants. Grota Appraisals
informed the village that it could provide data to
WIREdata for an estimated cost of $3,132. This estimate
was based on a trial run that Grota Appraisals did to
process the data into a text format. Grota Appraisals
estimated that it would take 2 minutes per parcel, so
5,370 minutes to process the 2,685 individual parcels
that the village of Sussex had on the assessment roll.

What Impact Consultants was going to charge -
$6,600 for custom programming work was, as the Village
of Sussex had stated, essentially a business
transaction that was outside of any open records

response:

There is some question in my mind based
upon the conversations that I have had,
however, of whether providin that
information in a form would really give
you what you want.

I mention this not because I think it
lmpacts upon the Tlegal 7Jssues, but
because it may impact upon the practical
matter, particularly if I am correct
that therq 1s an independent issue that
1s essentially a business transaction
that may take place. . . . The village
of Sussex 1is not involved and will not

34



become 1involved 1in any _aspect of this
issue that might 1involve a business
transaction or private interests of the
parties...

(55:51)

Grota Appraisals informed the village that it
could provide data to WIREdata for an estimated cost of
$3,132. This 1is how Grota Appraisals felt it must
respond and this was the actual estimated cost.
wis.Stat. § 19.35 (3) (“An authority (The village) may
impose a fee upon the requester (WIREdata) of a copy of
a record which may not exceed the actual, necessary and
direct cost of reproduction.”)

Because the requests were going to be
accommodated, it cannot be said that excess fees beyond

the private programmers would have been charged.?

7 Neighboring states, such as the State of
Michigan, sensibly incorporate “operating expenses”
into their “reasonable fee” charged for receiving
access to digital records such as those present in this
case. See MCL § 15.442 (defining “operating expenses”
as the “public body's direct cost of creating,
compiling, storing, maintaining, processing, upgrading,
or enhancing information or data in a form available
for enhanced access, including the cost of computer
hardware and software, system development, employee
time, and the actual cost of supplying the information
or record in the form requested by the purchaser.”)
See also, Ind. Code Ann. §§ 5-14-3-3.5, 5-14-3-8 (“A
public agency may charge any reasonable fee agreed on
in the contract under section 3.5 of this chapter for
providing enhanced access to public records.”)
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CONCLUSION

This case was not and 1is not about keeping the
public informed, in furtherance of valid open records
objectives. This point is exemplified by WIREdata’s
rejection of the property record files in PDF format.

WIREdata, and +indeed the public, 1is not being
precluded from accessing information regarding the
affairs of the government. Instead, WIREdata’s
motivation 1is to dincrease their profit margin by
shifting burdensome data extraction and manipulation
tasks to the communities or their dindependent
contractors.

The Court of Appeals must be reversed as to its
holdings that: (1) WIREdata submitted a valid open
records request, which the municipalities -{improperly
denied; (2) the PDF failed to comply with the open
records law; (3) the open records law demands access to
the computer database; (4) WIREdata is entitled to

actual, reasonable and customary fees and costs.

Respectfully Date: June 21, 2007

submitted:
By:_ ’
Daniel R.%ébﬁnson (State Bar No. 1033981)

RYAN KROMHOLZ & MANION, S.C.

P. 0. Box 26618

Milwaukee, Wisconsin 53226-0618
Daytime_Telephone: (262) 783-1300
Facsimile: (262) 783-1211

Attorneys for Defendants-Respondents-
Petitioners Assessment Technologies of wI,
LLC, Grota Appraisals, LLC, and Michael L.
Grota

36



FORM AND LENGTH CERTIFICATION

I certify that this brief conforms to the rules
contained in wis. Stat. § (Rule) 809.19(8)(b) and (c)

for a brief produced using monospaced font: The length

of this brief is 7742 words inclusive of footnotes, and

36 pages. The font is Monospac821 BT, used on Microsoft
word 2003, 13 point.

Respectfully Date: June 21, 2007.

submitted:

By:
Daniel R/ Johnson  (State Bar No. 1033981)
RYAN KROMHOLZ & MANION, S.C.

P. O. Box 26618

MiTwaukee, Wisconsin 53226-0618
Daytime_Telephone: (262) 783-1300
Facsimile: (262) 783-1211

Attorneys  for Defendants Assessment
Technologies of WI, LLC, Grota Appraisals,
LLC, and Michael L. Grota




CERTIFICATE OF SERVICE

I hereby certify that three copies of Grota
Appraisal, LLC. Michael L. Grota and Assessment
Technologies of WwI, LLC's Defendants-Appellants-
Petitioners' Brief of Defendants-Appellants-Petitioners
has been served on the following attorneys by US Mail

as follows:

Alan H Deutch _

7670 North Port washington Road

Suite 102

Glendale wI 53217

Attorney for Plaintiff wWIREdata, Inc.

Raymond J. Pollen _
Crivello, carlson & Mentkowski
710 N. Plankinton Avenue
Milwaukee wI 53203

Attorney for village of Sussex

Steven Cain

Houseman & Feind

P O Box 104

Grafton WI 53024-0104

Maile Beres

Borgelt, Powell, Peterson & Frauen S.D.
Fifteenth Floor

735 North water Street

Milwaukee WI 53202-4188

Mary E. Burke

Assistant Attorney General
P O Box 7857

Madison WI 53707-7827

Bill Lueders
Isthmus Newspaper
101 King Street
Madison WI 53703

Rebecca Kathryn Mason
LaFollette Godfrey & Kahn
P O Box 2719

Madison WI 53701-2719



Claire M. Silverman o o
League of wisconsin Municipalities
122 w washington Ave.

Suite 300 '

Madison WI 53703-2715

Andrew T Phillips .
Stadler, Centofanti & Phillips
10140 N Port washington Road
Mequon WI 53092-5741

Mark E. Sostarich

6 S Church Street
Elkhorn wI 53121

this 22nd4q§2i June 2007.

Daniel R. Johnson



SUPREME COURT
STATE OF WISCONSIN

Appeal Nos.: 2005AP1473; 2006AP174; 2006AP175

MIREdata, Inc.,

Plaintiff-Respondent
V.
Village of Sussex, and
Village of Sussex Custodian
Defendants-Co-Appellants-Cross Petitioners
Grota Appraisals, LLC, Michael L. Grota, and Assessment
Technologies of WI, LLC,
Defendants-Appellants-Petitioners

WIREdata, Inc.,
Plaintiff-Appellant,
V.
Village Of Thiensville, Defendant-Respondent,
Grota Appraisals, LLC, Michael L. Grota, And Assessment
Technologies Of WI, LLC,
Defendants-Respondents-Petitioners

WIREdata, Inc.,

Plaintiff-Appellant,
V.

City Of Port Washington
Defendant-Respondent-Cross Petitioner,

Matthies Assessments, Inc.,
Defendant-Respondent,

American Family Insurance Company,

Intervenor.




APPENDIX OF DEFENDANTS-APPELLANTS-PETITIONERS

APPEAL FROM WAUKESHA COUNTY CIRCUIT COURT, THE
HONORABLE MARK S. GEMPELER, PRESIDING, CASE NO.
2001CvV001403, AND APPEAL FROM OZAUKEE COUNTY CIRCUIT
COURT, THE HONORABLE THOMAS R. WOLFGRAM, PRESIDING,
CIRCUIT COURT CASE NOS. 2001CV000198 AND 2001CV00216

Submitted by:

Joseph A. Kromholz (State Bar No. 1002464)

Daniel R. Johnson (State Bar No. 1033981)

RYAN KROMHOLZ & MANION, S.C.

P. 0. Box 26618

Milwaukee, Wisconsin 53226-0618

Daytime Telephone: (262) 783-1300

Facsimile: (262) 783-1211

Attorneys for Defendants-Appellant-Petitioners Grota
Appraisals, LLC, Michael L. Grota, Assessment
Technologies of WI, LLC



INDEX TO APPENDIX

Record Document

R130

R76:1-4

R73:1-40

R65:1-33

R85:1-70

Decision and opinion of the Court of
Appeals ..... i i e e SA1-SA34

Letter dated 5-10-05 and Order Re:
Motions for Summary Judgment and Writ of
Mandamus, signed by the Court 5-20-05,
and filed by Emily Canedo ........... SA35-SA37

Transcript of 4-27-05 Motion Hearing
filed 4-29-05 by Ct. Reporter, Thomas
Racinowski .........ciiiiiiinnneannn. SA38-SA77

Response to Village of Sussex's Motion
For  Summary Judgment with attached
Exhibit A and Response Brief in
Opposition to WireData's Motion for
Summary Judgment with attached Exhibits A
through D filed 11-30-04 filed by Daniel
Johnson .......... ... ... . i i, SA78-SA110

Grota Appraisals, LLC, Michael L. Grota,
Assessment Technologies of WI, LLC's
Notice of Motion and Motion for Summary
Judgment with Exhibits - Exhibit E...... SA111



COURT OF APPEALS
DECISION
DATED AND FILED

January 3, 2007

Cornelia G. Clark
Clerk of Court of Appeals

Appeal Nos. 2005AP1473
2006AP174
2006AP175

STATE OF WISCONSIN

NOTICE

This opinion is subject to further editing. If
published, the official version will appear in
the bound volume of the Official Reports.

A party may file with the Supreme Court a
petition to review an adverse decision by the
Court of Appeals. See WiS. STAT. § 808.10
and RULE 809.62.

Cir. Ct. Nos. 2001CV1403
2001CV198
2001CV216

IN COURT OF APPEALS
DISTRICT II

NoO. 2005AP1473
WIREDATA, INC.,

PLAINTIFF-RESPONDENT,

V.

VILLAGE OF SUSSEX AND VILLAGE OF SUSSEX CUSTODIAN,

DEFENDANTS-CO-APPELLANTS,

GROTA APPRAISALS, LL.C, MICHAEL L. GROTA AND ASSESSMENT

TECHNOLOGIES OF WI, LLC,

DEFENDANTS-APPELLANTS.

NoO. 2006AP174
WIREDATA, INC.,

PLAINTIFF-APPELLANT,

SA1



Nos. 2005AP1473
2006AP174
2006AP175

VILLAGE OF THIENSVILLE, GROTA APPRAISALS, LL.C, MICHAEL L.
GROTA, AND ASSESSMENT TECHNOLOGIES OF WL, LLC,

DEFENDANTS-RESPONDENTS.

NO. 2006AP175
- WIREDATA, INC.,

PLAINTIFF-APPELLANT,
V.
CITY OF PORT WASHINGTON AND MATTHIES ASSESSMENTS, INC.,
DEFENDANTS-RESPONDENTS.

AMERICAN FAMILY INSURANCE COMPANY,
INTERVENOR.

APPEAL from an order of the circuit court for Waukesha County:
MARK GEMPELER, Judge. Affirmed in part; reversed in part and cause

remanded with directions.

APPEAL from an order of the circuit court for Ozaukee County:
THOMAS R. WOLFGRAM, Judge. Affirmed in part; reversed in part and causes

remanded with directions.
Before Brown, Nettesheim and Anderson, JJ.

q1 ANDERSON, J- Nearly six years ago, WIREdata, Inc. filed open

records requests with the three municipalities before us in this appeal. WIREdata
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sought the property assessment records in the format created and maintained by
the municipalities’ independent contractor assessors in a computer database. We
hold that the open records law allows WIREdata the opportunity to access that
database in order to examine and copy the property assessment records.
Therefore, the municipalities committed open records law violations when they
denied WIREdata such access and instead provided it with a “PDF,” or portable

~ document file.

92 WIREdata urges this court to hold both the municipalities and their
independent contractor assessors responsible for failing to properly respond to its
open records request. We hold that the open records law contemplates holding the
municipalities, but not their independent contractors, responsible for the open
records law violations. The municipalities are the statutory authorities obligated to
uphold the letter and spirit of the open records law and they cannot evade their
duties by shifﬁng the creation and maintenance of their assessment records to their
independent contractors. We also reject all challenges to the sufficiency of the

open records requests and the existence of the denials of those requests.

13 Accordingly, in the Village of Sussex case, we affirm the circuit
court’s order to the extent that it holds that (1) Sussex is an authority and must be
held responsible for the open records law violations; (2) WIREdata submitted a
valid open records request, which Sussex improperly denied; (3) the PDF failed to
comply with the open records law; (4) the open records law demands access to the
computer database; and (5) WIREdata is entitled to actual, reasonable and
customary fees and costs. We reverse that order to the extent it holds the Sussex
independent contractor assessor responsible for WIREdata’s reasonable costs and

attorney fees and remand for proceedings to determine the appropriate costs and
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fees. In the Village of Thiensville and City of Port Washington cases, we affirm
the court’s order to the extent that it holds that Thiensville and Port Washington
are authorities under the open records law. We reverse the court’s order to the
extent that it holds WIREdata’s open records requests were insufficient and that
the PDF satisfied its requests in any event. We remand for the court to determine
appropriate costs and fees for Thiensville’s and Port Washington’s open records

violations.
BACKGROUND

4  We begin with a recitation of the facts surrounding the open records
requests and subsequent litigation involving each municipality. For the sake of
clarity, we will set forth such facts for each municipality separately, but we will

refer back to our discussions of the other cases where appropriate.
Village of Sussex

qs5 Sussex contracted with Grota Appraisals, LLC, which is owned by
Michael L. Grota, to conduct its property assessments from January 1, 2000, to
December 31, 2004. Typically, prior to the advent of computers, assessors would
visit the properties and make handwritten notations about the properties on paper
cards called “property record cards.” Technological advancements now allow
Grota Appraisals appraisers to input the raw property appraisal data from the

property record cards into a computer program called Market Drive.

J6 Assessment Technologies of WI, LLC, which is also owned by
Michael Grota, developed and copyrighted Market Drive and licenses the software

to property appraisers such as Grota Appraisals. The software program, in

SA4



Nos. 2005AP1473
2006AP174
2006AP175

conjunction with a Microsoft database program (Microsoft Access), collates and
arranges the collected information in a multitude of tables and reports for various
categories of properties. Grota Appraisals has sublicensed to Sussex certain read-
only capabilities of Market Drive software. As a result, Sussex has the ability to
print whatever tables and reports that the Market Drive software is configured to

assemble.

q7 On April 20, 2001, WIREdata sent registered letters to the Sussex

village assessor and village clerk, custodian of records, which stated:

This is to formally requést an electronic/digital copy of
the detailed real estate property records (showing the
specific  characteristics of each parcel and the
improvements thereupon) used and/or maintained by. the
Assessor in determining the proper assessments for each
parcel within the Village of Sussex.
‘WIREdata, a wholly owned subsidiary of Multiple Listing Service, Inc., sought to
obtain data regarding specific properties in Sussex, and the other municipalities,
. for purposes of making the information available to real estate brokers. Sussex
directed WIREdata to Grota Appraisals. Grota Appraisals in turn forwarded the
matter to Andrew Pelkey. Pelkey owns Impact Consultants, Inc., the private

computer programming firm that Assessment Technologies contracted with to

program the Market Drive software.

98 On April 24, 2001, WIREdata sent a letter to Sussex’s counsel in
which it offered Wisconsin’s open records law as the legal basis for the request
and for the potential mandamus action should Sussex deny its request. On or

around May 4, Pelkey contacted WIREdata to arrange the transfer of the requested
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information. WIREdata’s vice president, Thomas Curtis, averred that at the time it

was his understanding that Pelkey “was going to help [WIREdata] get the data.”

19 In a letter dated May 4, Pelkey informed Sussex’s counsel that he
believed it would be very difficult to export data from the Market Drive software
to a usable Microsoft Word format. Pelkey stated that providing the information
in any format would be very time consuming. Pelkey also wrote that the raw data

used by Market Drive cannot be copied because of the copyright.

10  Curtis sent Pelkey an email in which he wrote, “Selected fields
requested from Market Drive software. Any type of electronic output and media is
acceptable (i.e., fixed length, comma-quote, pipe delimited). We would need a
data layout, if -the fields are not in the order below.” A data layout specifies the

order of the categories of information.

11  Pelkey sent an email to Curtis outlining the cost and terms of
producing the records of the municipalities using the Market Drive software.
According to Pelkey, WIREdata would need to pay a $6600 one-time fee to
program, test and export the data; a $.50 per parcel charge over and above the
$6600 programming fee; and a $.15 per parcel annual update fee. Pelkey

concluded his email with the following:

[T]he costs quoted here assume that you are not reselling
the data in mass to another source. This data is meant for
you and your subscribers to view. If you want to “add
value” to any part of this data and distribute it in mass to
another company, you will need to charge your customer
for our fee in addition to your fees for your added value.

12 On May 21, WIREdata’s counsel wrote a letter to Sussex’s counsel

in which he declared Pelkey’s response “unacceptable.” He claimed that the
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assessor was asking for far more than the actual and necessary costs for copying
the data. In support, he cited “the attempt to restrict my client’s use of the data

once it is transferred.”

13  On May 22, Sussex’s counsel sent a letter to Michael Grota asking
him to explain how the costs and fees set forth in Pelkey’s email could be
“justified as the ‘actual, necessary aﬁd direct costs’ of producing these public
records.” Sussex’s counsel cautioned Grota that WIREdata was prepared to file a
mandamus action and that if Grota could not justify the costs under the open
records law, he may make recommendations to Sussex that differed from the

position taken in Pelkey’s letter.

14  Pelkey responded in a May 25 letter. Pelkey explained that while
the Market Drive software used by Grota Appraisals does have the ability to
export a property record card to a text file, each property would have to be
exported one at a time. As a result, exporting all the properties “would be very
labor intensive and would be done on a time and material basis.” Pelkey informed
Sussex’s counsel that Assessment Technologies granted Grota Appraisals the
authority to give Sussex a copy of the Market Drive database for internal use only.
Sussex did not have the authority to distribute the database. Pelkey told Sussex’s
counsel that WIREdata’s request was not an “open records request since
Assessment Technologies is [a] private company, not a municipal government. As

such, this request has nothing to do with [Sussex].”
15 On May 29, Sussex’s counsel wrote WIREdata’s counsel to advise

him “of the status of this matter, and to assure [him] that every effort [was] being

made to promptly respond to [WIREdata’s] request.” He emphasized, however,
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that “Sussex is not involved and will not become involved in any aspect of this
issue that might involve a business transaction or private interests of the parties, as
[Sussex’s] interest is only in ensuring that the public records laws are followed
with regard to the public records request.”” Counsel stated his belief that the
programming that could be done to allow the data to be organized in a
comprehensible format was outside the scope of the open records law. He

concluded his letter by stating:

Again, I expect that we will be providing you with the final
response to your request in the very near future.
Regrettably, this issue arises right during Board of Review
procedures which necessarily [require] a significant amount
of the Assessor’s time. Nevertheless, we will continue to
treat this matter with the highest priority.

16  On June 8 WIREdata filed a mandamus action against Sussex,
Grota Appraisals and Michael Grota. WIREdata later amended its complaint,
adding Assessment Technologies. In August, Assessment Technologies filed suit
in federal court seeking an injunction prohibiting WIREdata from infringing upon
its copyrights in the Market Drive software and the resulting digital database

compilations.

17  In December 2002, the United States District Court for the Eastern
District of Wisconsin determined that Assessment Technologies owned the
copyright and was protected as to “Market Drive and its derivative works.” Thus,
the court reasoned, Assessment Technologies “gets to decide whether or not a
derivative work, such as requested by [WIREdata], will be produced.” The
Seventh Circuit reversed. See Assessment Techs. of WI, LLC v. WIREdata, Inc.,
350 F.3d 640, 648 (7th Cir. 2003).

SA8



Nos. 2005AP1473
2006AP174
2006AP175

18  The Seventh Circuit held that the process of extracting the raw data
WIREdata sought from the Market Drive database did not violate copyright law.
Id. at 644. According to the court, Assessment Technologies did not create the
database it was seeking to sequester from WIREdata. Id. at 646. It created only
an empty database, a bin that the tax assessors hired by the municipalities filled
with the data. Id. It created the compartments in the bin and the instructions for
sorting the data to those compartments, but those were its only innovations and
they were protected by copyright law. Id. The court explained that Assessment
Technologies had no ownership or other legal interest in the data the tax assessors
collected, which the court emphasized were in the public domain, and therefore no
legal ground for making the acquisition of that data more costly for WIREdata.
Id. at 645. The court wrote that Assessment Technologies “is trying to use its
copyright to sequester uncopyrightable data, presumably in the hope of extracting

a license fee from WIREdata.” Id.

919  The court stated that WIREdata did not want the data compilation as
structured by Market Drive, which was intended for tax assessments. Id. at 643.
Rather, the court taught, WIREdata wanted the raw data, data created not by
Assessment Technologies but by tax assessors, data that are in the public domain.
Id. at 644. Once WIREdata extracted the data, it would sort them in accordance
with its own needs, which have to do with providing the information about
properties that is useful to real estate brokers as opposed to taxing authorities. Id.

at 643.

920  In summarizing its holding, the court offered four methods by which
WIREdata could extract the data: (1) the municipalities use Market Drive to

extract the data and place it in an electronic file, (2) the municipalities use
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Microsoft Access to create an electronic file, (3) the municipalities allow
programmers furnished by WIREdata to use their computers to extract the .data
from their database, and (4) the municipalities copy the database file and give it to
WIREdata to extract the data from. Id. at 647-48. At some point after the release
of the decision, Michael Grota sent WIREdata Sussex’s property record

information in an electronic and digital form, a PDF.

921 Following the decision, all of the parties filed motions for summary
judgment. The trial court granted WIREdata’s motion for summary judgment,
with the exception of a request for punitive damages. The court determined that
there could be multiple authorities under open records law and Sussex, Grota
Appraisals, Assessment Technologies and Michael Grota were authorities. The
court held that WIREdata’s request was in the form the open records law required
and did not require the creation of a new record. The court found that the
defendants did not provide a proper response to the valid open records request.
The court concluded that the PDF was not in compliance with either the open

records law or the Seventh Circuit decision.
Village of Thiensville

22 In Octbber 1999, Thiensville entered into a “Contract for
Maintenance of Assessment Records” with Grota Appraisals. The contract
commenced on January 1, 2000, and terminated on December 31, 2001. A
computer loaded with the Market Drive software is stored at the Thiensville
Village Hall. The computer is limited in its capabilities, as it is a “read only”

terminal and only allows for the printing of hard copy assessment reports.

10
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23 On April 20, 2001, WIREdata sent Thiensville a formal written open

records request for:

[Aln electronic/digital copy of the detailed real estate
property records (showing the specific characteristics of
each parcel and the improvements thereupon) used by the
Assessor for your municipality in determining the proper
assessments for each parcel within the Village of
Thiensville.

On April 24, WIREdata’s counsel sent a letter to Thiensville’s counsel in which it
offered Wisconsin’s open records law as the legal basis for the request and for the
potential mandamus action should Thiensville deny its request. Thiensville

forwarded the matter to Grota Appraisals and informed WIREdata it had done so.

924 On May 30, following the communications between WIREdata and
Pelkey referenced in our recitation of the facts of the Sussex case, WIREdata filed
an open records action against Thiensville, Grota Appraisals and Michael Grota.
WIREdata later filed an amended complaint in which it named Assessment

Technologies as well.

25 In 2004, following the Seventh Circuit’s decision, Pelkey also sent
WIREdata a PDF version of Thiensville’s property records. Thiensville,
WIREdata and Grota Appraisals, Assessment Technologies and Michael Grota
filed motions for summary judgment that were substantially similar to those filed
in the Sussex case. The court granted summary judgment in favor of Thiensville
and Grota Appraisals, Assessment Technologies and Michael Grota and imposed
costs on WIREdata. In its oral ruling, the court first rejected the notion that the
Sussex court’s decision had any preclusive effect on the cases before it. The court

next determined that Thiensville was an authority; it had simply delegated the

11
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responsibility for maintaining the records to a different custodian. However, the
court then found that WIREdata’s initial request failed to satisfy the open records
law requirement that it be reasonable in its scope and that the subsequent enhanced
request from WIREdata was improperly directed to Pelkey. The court further
determined that the PDF was in “electronic digital format,” which was what

WIREdata had requested.
City of Port Washington

26 In November 2000, Port Washington contracted with Matthies
Assessments to conduct the official assessments on its behalf for 2001. Prior to
the contract, Matthies Assessments had entered into a license and purchase
agreement with Assessment Technologies for the use of the Market Drive

software.

§27  On Aprl 25, 2001, WIREdata sent a letter to Port Washington’s
treasurer regarding a recent conversation about Port Washington’s property
information. WIREdata indicated that it would be sending a request letter to Port
Washington’s assessor, Matthies Assessments. WIREdata specified that it was
interested in acquiring the detailed property information such as square footage,
age, number of bedrooms, number of baths, and property class and the sales data
such as the sale date, sale price, transfer fee and type of transfer. WIREdata asked
Port Washington to include the number of parcels, a current record layout, a copy
of the property record card it was currently using and ten data sheets, selected at
random. WIREdata concluded the letter by asking the treasurer to contact it to
discuss the estimated cost to reproduce the data and the type of media the data

would come in.

12
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28 On May 4, the treasurer sent WIREdata a letter stating, “You
certainly may obtain information from Matthies Assessments. Please direct your
request directly to Matthies; please also direct your questions regarding their
charges for these services directly to them.” The treasurer also signed a release
approving Matthies Assessments’ release to WIREdata of its detailed property
information. On May 9, WIREdata sent a letter to Ernest Matthies of Matthies

Assessments. WIREdata wrote:

WIREdata Corporation is requesting the detailed property
information or assessor information such as square footage,
age, number of bedrooms, number of baths, property class,
etc. Please include the number of parcels, a current record
layout, 10 printed data sheets, selected at random, code list
for each field, and a copy of the property record card you
are currently using. -

29 On May 22, 2001, Ernest Matthies responded to the May 9 letter.
He wrote that he assumed WIREdata was “requesting a copy of the assessment
data base used to store assessment data for the City of Port Washington.” He
informed WIREdata that he had just completed the process of placing Port
Washington on Market Drive. Matthies indicated that he had spoken with Robert
Grota, a principal at Assessment Technologies, who informed him that Matthies
Assessments’ license and purchase agreement with Assessment Technologies
precluded it from complying with WIREdata’s request. “This contract specifies
that the use of Market Drive is for the use of the licensee only and does not allow
our firm to ‘distribute copies of this program or its documentation to others.’
According to Mr. Grota, this means that I do not have the right to provide your
firm with a copy of the Port Washingtqn database.” He then directed WIREdata to

Robert Grota for an explanation of the licensing agreements.

13
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30  On June 12, 2001, WIREdata filed an open records action against
Port Washington and Matthies Assessments. WIREdata later filed an amended
complaint, naming Assessment Technologies as a party. Following the federal
district court decision in the copyright case, the circuit court began addressing the
Port Washington and Thiensville cases together. In response to the Seventh
Circuit’s decision, Pelkey sent WIREdata a PDF version of Port Washington’s
property records. The parties then each filed motions for summary judgment. As
in the Thiensville case, the court granted Matthies Assessments’ and Port
Washington’s motions for summary judgments, denied WIREdata’s motion and

imposed costs against WIREdata.
STANDARD OF REVIEW

31 We review a summary judgment de novo, employing the same
methodology as the trial court. Green Spring Farms v. Kersten, 136 Wis. 2d 304,
315, 401 N.W.2d 816 (1987). Itis a well-known methodology which need not be
repeated here. See State Bank of La Crosse v. Elsen, 128 Wis. 2d 508, 511-12,
383 N.W.2d 916 (Ct. App. 1986). Generally, we will affirm the circuit court’s
decision granting summary judgment if the record demonstrates that there is no
genuine issue as to any material fact and the moving party is entitled to judgment
as a matter of law. Germanotta v. National Indem. Co., 119 Wis. 2d 293, 296,
349 N.W.2d 733 (Ct. App. 1984). Additionally, the interpretation of a statute and
its application to undisputed facts are questions of law that we review
independently. Garcia v. Mazda Motor of Am., Inc., 2004 WI 93, 7, 273
Wis. 2d 612, 682 N.W.2d 365.
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DISCUSSION

32  The parties each raise several issues for our review: (1) whether
both the municipalities and their independent contractor assessors are the
responsible statutory authorities under the open records law; (2) whether
WIREdata’s requests contained reasonable limitations as to the subject matter and
length of time of the sought-after records; (3) whether the municipalities denied
WIREdata’s open records requests; (4) whether the municipalities complied with
the open records law by providing the PDF to WIREdata; and (5) whether the
imposition of costs and attorney’s fees on Michael Grota, Grota Appraisals and

Assessment Technologies was appropriate.

33 We will first set forth the black letter Wisconsin open records law.
We will then address each of the above arguments, discussing each municipality

individually where necessary.
Open Records Law

34 The underlying purpose of Wisconsin’s open records law is declared

in WIS. STAT. § 19.31 (2003-04):

In recognition of the fact that a representative government
is dependent upon an informed electorate, it is declared to
be the public policy of this state that all persons are entitled
to the greatest possible information regarding the affairs of
government and the official acts of those officers and
employees who represent them. Further, providing persons
with such information is declared to be an essential
function of a representative government and an integral part

! All references to the Wisconsin Statutes are to the 2003-04 version unless otherwise
noted.
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of the routine duties of officers and employees whose
responsibility it is to provide such information. To that
end, ss. 19.32 to 19.37 shall be construed in every instance
with a presumption of complete public access, consistent
with the conduct of governmental business. The denial of
public access generally is contrary to the public interest,
and only in an exceptional case may access be denied.

{35 In furtherance of that policy, WIS. STAT. § 19.35 provides a
requester with the procedure to exercise the right to inspect a public record and/or
to make or receive a copy of a public record maintained by an authority.
“‘Authority’ means any of the following having custody of a record: a state or
local office, elected official, agency, board, commission, committee, council,
department or public body corporate and politic created by constitution, law,
ordinance, rule or ‘order ... WIS. STAT. § 19.32(1). An elected official is the

legal custodian of his or her records and the records of his or her office. WIS.

STAT. § 19.33(1).

“Record” means any material on which written, drawn,
printed, spoken, visual or electromagnetic information is
recorded or preserved, regardless of physical form or
characteristics, which has been created or is being kept by
an authority. “Record” includes, but is not limited to,
handwritten, typed or printed pages, maps, charts,
photographs, films, recordings, tapes (including computer
tapes), computer printouts and optical disks. “Record”
does not include ... materials to which access is limited by
copyright [or] patent.

Sec. 19.32(2). A computer program is not subject to examination or copying, but
the material used as input for a computer program or the material produced as a
product of the computer program is subject to the right of examination and

copying. WIS. STAT. § 19.36(4).
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936  Pursuant to the open records law, a request directed at an authority is
sufficient if it reasonably describes the requested record or the information
requested. WIS. STAT. § 19.35(1)(h). The law does not require a request to
contain any “magic words” nor does it prohibit the use of any words. ECO, Inc. v.
City of Elkhorn, 2002 WI App 302, 423, 259 Wis. 2d 276, 655 N.W.2d 510.
However, “a request for a record without a reasonable limitation as to subject
matter or length of time represented by the record does not constitute a sufficient
request.” Sec. 19.35(1)(h). In addition, § 19.35()(L) relieves authorities of the
responsibility of “creat[iﬁg] a new record by extracting information from existing

records and compiling the information in a new format.”

937 Each authority, upon request for any record, must “as soon as
practicable and without delay, either fill the request or notify the requester of the
authority’s determination to deny the request in whole or in part and the reasons
therefor.” WIS. STAT. § 19.35(4)(a). When an authority denies a written request,
it shall provide the requester with a written statement of the reasons for denying
the written request. Sec. 19.35(4)(b). Thus, the authority’s statutory choices are
two: comply or deny. WTMJ, Inc. v. Sullivan, 204 Wis. 2d 452, 457, 555
N.W.2d 140 (Ct. App. 1996). “[Clompliance at some unidentified time in the

future is not authorized by the open records law.” Id. at 458.

938  Further, under WIS. STAT. § 19.35, once a custodian decides to
withhold a document, the custodian must state specific reasons for the refusal to
disclose the document. Osborn v. Board of Regents of Univ. of Wis. Sys., 