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STATEMENT OF THE ISSUE

(1) Does the Town of West Point have the legal authority to enact a
town-wide moratorium on the acceptance, review and approval of applications for

land division or subdivision?

Trial court answered: Yes.
Court of Appeals answered: Certified issue to this Court.
STATEMENT OF THE CASE

A. Factual Background Relating To The Town’s Moratorium.

On September 20, 2005, by Ordinance No. 9-20-05A (“the Ordinance”), the
Town of West Point (“Town”) proclaimed an eighteen-month ban on “the
acceptance, review and approval by Town officials, staff, or consultants of any
applications for a land division or subdivision . . .” in the Town. (R. 12 at ¥ 14 and
Exh. A; R. 16 at  10.) While the Ordinance provided that the moratorium was to
expire eighteen months later on March 20, 2007, the Town recently adopted

another ordinance, Ordinance No. 3-08-07, to extend the moratorium an additional

six months. (App. 25; see also www.townofwestpointus) Thus, the Town’s
moratorium will have been in effect for two years and is set to expire on
September 20, 2007, absent recent action by the Town.

The expressed intent of the Ordinance was to halt “development pressures”
until the Town Board implemented an updated comprehensive plan pursuant to

Wis. Stat. § 66.1001. (R. 12 at § 15 and Exh. A.) The Town of West Point has not



accepted any application for a land division or subdivision on or after adoption of
the Ordinance. (Id. at § 14 (2nd); R. 16 at § 14(2nd).)

Columbia County has enacted a County zoning ordinance (Title 16 of the
Columbia County Code of Ordinances) pursuant to Section 59.69 of the
Wisconsin Statutes. (R. 6, Lubinsky Aff. at Exh. A, p. 3.) The Town operates
under Columbia County’s zoning ordinance. (Id. at p. 4) The Town adopted
Columbia County’s Zoning Ordinance on June 7, 1962. See Columbia County
Ordinance 16-1-24(d)(18).

The Town has not received approval by the Town meeting or by a
referendum vote of the electors of the Town to enact a zoning ordinance. (R. 6 at
Exh. A, p. 5.) Columbia County has not approved any zoning ordinance or
amendment of a zoning ordinance of the Town. (Id.)

B. Procedural Background.

On October 13, 2005, Plaintiffs filed a Notice of Claim with the Town; the
Notice of Claim was deemed disallowed by inaction by the Town. (R. 12 at § 13;
R. 16 at § 13(Ist).) Plaintiffs filed suit and soon thereafter sought summary
judgment seeking a declaration that the Town did not have the legal authority to
enact the moratorium and seeking an injunction to prohibit enforcement of the
moratorium. (See R. 1, 4.)

The parties completed briefing on the Plaintiffs’ summary judgment
motion. One day after Plaintiffs filed their reply brief, the trial court issued its

Memorandum Decision and Order dated September 13, 2006. (R. 27.) The trial



court found that the Town had the legal authority to enact the moratorium under
Wis. Stat. § 236.45(2)(a). (Id.) The trial court did not address any of the
arguments raised in Plaintiffs’ reply brief filed one day earlier relating to the
inapplicability of Wis. Stat. § 236.45(2)(a) to the Town’s moratorium. (See R. 26,
27.) The trial court granted judgment in favor of the Town. (Id.) Plaintiffs-
Appellants’ timely appealed the trial court’s decision to the Court of Appeals.
(R.31.) The Court of Appeals certiﬁed this case to this Court. THis Court
accepted the certification.

ARGUMENT

I. THE TOWN DOES NOT HAVE THE LEGAL AUTHORITY TO
ENACT A MORATORIUM ON LAND DIVISION.

Municipalities in Wisconsin have no inherent powers. Northwest Prop. v.

Outagamie County, 223 Wis. 2d 483, 487-88, 589 N.W.2d 683 (Ct. App. 1998).

Rather, they are creatures of the state and their powers are limited by statute.

Town of Beloit v. County of Rock, 2001 WI App 256, q 12, 249 Wis. 2d 88, 96,

637 N.W.2d 71; Wis. Stat. § 60.01 (“A town is a body corporate and politic, with
those powers granted by law.”).
Wisconsin courts have uniformly held that a municipality’s authority must

be derived by statute. For example, in Town of Vernon v. Waukesha County,

102 Wis. 2d 686, 689, 307 N.W.2d 227 (1981), the court held that a county only
has powers that “are expressly conferred upon it or necessarily implied from

powers given . . . .” Similarly, in Laskaris v. City of WI Dells, Inc.,




131 Wis. 2d 525, 531, 389 N.W.2d 67 (Ct. App. 1986), the court held that “a
statutory grant of powers to a municipality limits it to the exercise of those
powers” and that “[a] municipal ordinance which fails to comply with the

empowering statute is invalid” In Schroeder v. City of Clintonville,

90 Wis. 2d 457, 464-65, 280 N.W.2d 166 (1979), the court declared that “[c]ities
are creatures of the legislature and have only such powers as are expressly granted
to them and such others as are necessary to implement the powers expressly

granted.” Finally, in Town of Beloit, 2001 WI App 256 at q 13, 249 Wis. 2d at 96,

the court held that towns have only the power expressly grated by statute or power
mmplied by the express power granted by statute.

These authorities make clear that towns have only those powers expressly
delegated to them by statute and such other powers as are necessary to implement
the powers expressly granted. Id.

Plaintiffs challenge the Town’s legal authority to enact a moratorium on
land division in the Town. To be lawful, the Town must have either express
statutory authority to suspend land division in the Town, or such authority must be
reasonably necessary to implement a power expressly granted. See id. The Town
had neither express nor implied authority to enact the Ordinénce.

A. The Town Does Not Have The Legal Authority To Enact A
Moratorium Under Chapter 60, Wis. Stats.

A town’s land use and planning powers are set forth in secs. 60.61 to 60.66,

Stats. Nowhere do these statutes grant the Town authority to enact a moratorium



on land division. While the Town concedes it does not have authority to enact the
moratorium under Chapter 60, Wis. Stats., the authority granted under Chapter 60,
and specifically the authority granted to cities to enact moratoria, establishes that
the Town’s moratorium is unlawful.

While section 60.61(2) authorizes a town to enact a zoning ordinance, that
statute expressly limits its applicability to towns “located in a county which has
not enacted a county zoning ordinance.” Wis. Stat. § 60.61(2) (emphasis added).
Columbia County has enacted a county zoning ordinance, as the Town has

conceded. (R. 6; see also Title 16, Columbia County Code of Ordinances.) The

Town operates under Columbia County’s zoning ordinance. The Town adopted
Columbia County’s zoning ordinance in 1962. (R. 6; see also Section 16-1-
24(d)(18), Columbia County Code of Ordinances.)

Accordingly, because Columbia County has enacted a zoning ordinance,
the Town does not have the powers enumerated in sec. 60.61(2), Stats., such as the
power to enact a zoning ordinance. Therefore, the Town cannot rely on any
alleged zoning power to support its decision to enact a moratorium.

Similarly, the Town of West Point does not have the authority to enact a
moratorium on land division by means of the authority set forth in sec. 60.62,
Stats. That statute grants a town exercising village powers zoning authority if

certain conditions are satisfied. The statute reads in relevant part:



60.62 Zoning Authority if exercising village powers.

(1) Subject to subs. (2), (3) and (4), if a town board has been granted authority to
exercise village powers under s. 60.10(2)(c), the board may adopt zoning
ordinances under s. 61.35.

(2) 1If the county in which the town is located has enacted a zoning ordinance
under s. 59.69, the exercise of the authority under sub. (1) is subject to approval
by the town meeting or by a referendum vote of the electors of the town held at
the time of any regular or special election. The question for the referendum vote
shall be filed as provided in s. 8.37.

(3) In counties having a county zoning ordinance, no zoning ordinance or

amendment of a zoning ordinance may be adopted under this section unless
approved by the county board.

Wis. Stat. § 60.62.
Section 60.62(3), Stats., prevents a town with village powers from enacting
a zoning ordinance in counties having a zoning ordinance unless the town’s

ordinance is approved by the county. Marshall & Ilsely Bank v. Town of Somers,

141 Wis. 2d 271, 282, 414 N.W.2d 824 (1987). Moreover, sec. 60.62(2), Stats.,
requires that any town zoning ordinance be approved by the town meeting or by
referendum vote. None of these events have occurred in this matter.

While the Town has been granted authority to exercise Village Powers, it
does not have the authority to enact a zoning ordinance under sec. 60.62, Stats.,
because it has not complied with the conditions precedent set forth in sec. 60.62,
Stats. Columbia County has a county zoning ordinance, and therefore any zoning
ordinance adopted by the Town would require approval by both Columbia County
and the town citizens through a town meeting or by referendum vote. The Town
has conceded that it did not receive approval by Columbia County to enact the

Ordinance. (R. 6.) The Town has also conceded that it did not receive approval



by the town citizens through the Town meeting or by referendum vote to enact the
Ordinance. (Id.) Because the Town of West Point did not comply with either of
the conditions precedent to the enactment of a zoning ordinance under section
60.62, that statute provides no authority to the Town to enact an ordinance under
the guise of zoning that imposes a moratorium.

In short, neither section 60.61(2) nor section 60.62 provides express power
to impose a moratorium on development. Nor is the power to enact a moratorium
on development “necessary to implement the powers expressly granted” by these
statutes. These statues are the town’s sole authority to regulate land use and
planning, and that power simply is not granted therein.

If the Wisconsin Legislature had intended to grant towns legal authority to
enact a moratorium on development, it would have done so by statute. State law
expressly grants to cities “interim zoning power,” which is one form of

moratorium authority. Wis. Stat. § 62.23(7)(da) (2003); Lake City Corp. v. City

of Mequon, 199 Wis. 2d 353, 364, 544 N.W.2d 600 (Ct. App. 1996). Section

62.23(7)(da) was created by the Laws of 1957, Chapter 65. See City of New

Berlin v. Stein, 58 Wis. 2d 417, 420, 206 N.W.2d 207, 208-09 (1973). The

statute provides as follows:

(da) Interim zoning. The common council of any city which has not adopted a
zoning ordinance may, without referring the matter to the plan commission, enact
an interim zoning ordinance to preserve existing uses while the comprehensive
zoning plan is being prepared. Such ordinance may be enacted as is an ordinary
ordinance but shall be effective for no longer than 2 years after its enactment.



Section 62.23(7)(da) allows cities which have not adopted a zoning
ordinance the power to enact an interim zoning ordinance for no longer than two
years to preserve the status quo while formulating a comprehensive zoning plan.
Wis. Stat. § 62.23(7)(da). The purpose of the statute was “to preserve existing
uses, that 1s, to freeze them so the status quo remained pending the preparation and

adoption of the comprehensive zoning plan.” City of New Berlin, 58 Wis. 2d at

420-21, 206 N.W.2d at 209.

The statute applies to cities. Towns are not included. Had the legislature
intended towns to possess the same authority as cities, it could have done so. Its
failure to include within a town’s power the authority to enact an interim zoning
ordinance to preserve the status quo signifies the legislature’s intent to preclude
towns from having this power. The absence of any statutory authority for towns to
enact a moratorium on development renders the Town’s Ordinance invalid.

B. The Town Does Not Have The Legal Authority To Enact A
Moratorium Under Chapter 236, Wis. Stats.

Section 236.45 relates to platting of land; it is contained in Chapter 236
which is entitled “Platting Lands and Recording and Vacating Plats.” The statute

states in relevant part:

(1) Declaration of legislative intent. The purpose of this section is to promote the
public health, safety and general welfare of the community and the regulations
authorized to be made are designed to lessen congestion in the streets and
highways; to further the orderly layout and use of land; to secure safety from fire,
panic and other dangers; to provide adequate light and air, including access to
sunlight for solar collectors and to wind for wind energy systems; to prevent the
overcrowding of land; to avoid undue concentration of population; to facilitate
adequate provision for transportation, water, sewerage, schools, parks,
playgrounds and other public requirements; to facilitate the further resubdivision



of larger tracts into smaller parcels of land. The regulations provided for by this
section shall be made with reasonable consideration, among other things, of the
character of the municipality, town or county with a view of conserving the value
of the buildings placed upon land, providing the best possible environment for
human habitation, and for encouraging the most appropriate use of land
throughout the municipality, town or county.

Wis. Stat. § 236.45(1). Nowhere does section 236.45(1) contain an express intent
to grant authority to prohibit the acceptance, review or approval of a land division
by a blanket moratorium.

Subsection (2) of the statute goes on to provide as follows:

(2) Delegation of power. (a) To accomplish the purposes listed in sub. (1), any
municipality, town or county which has established a planning agency may adopt
ordinances governing the subdivision or other division of land which are more
restrictive than the provisions of this chapter. Such ordinances may include
provisions regulating divisions of land into parcels larger than 1 1/2 acres or
divisions of land into less than 5 parcels, and may prohibit the division of land in
areas where such prohibition will carry out the purposes of this section. Such
ordinances shall make applicable to such divisions all of the provisions of this
chapter, or may provide other surveying, monumenting, mapping and approving
requirements for such division. The governing body of the municipality, town, or
county shall require that a plat of such division be recorded with the register of
deeds and kept in a book provided for that purpose. "COUNTY PLAT,"
"MUNICIPAL PLAT," or "TOWN PLAT" shall be printed on the map in
prominent letters with the location of the land by government lot, recorded
private claim, quarter-quarter section, section, township, range, and county noted.

Wis. Stat. § 236.45(2). (Emphases added.) Under this subsection of the statute, a
municipality may prohibit land division “in areas” where prohibiting division is
consistent with the purposes of the statute. However, under any such prohibition

on land division, the Ordinance “shall make applicable all of the provisions of

[Chapter 236.]” (Emphasis added.) In this case, the Town’s Ordinance does not

make applicable all of the provisions of Chapter 236. Further, the Ordinance does

not apply to “areas” in the Town, but to the entire Township.



The relevant portion of sec. 236.45(2), Stats., was created in 1955 when the
Legislature repealed and recreated Chapter 236 of the statutes. 1955 Wis. Act.

Ch. 570. Effective July 1, 1956, the statute provided in relevant part:

(2) Delegation of power. (a) To accomplish the purposes listed in sub. (1), any
municipality, town or county which has established a planning agency may adopt
ordinances governing the subdivision or other division of land which are more
restrictive than the provisions of this chapter. Such ordinances may include
provisions regulating divisions of land into parcels larger than 1 1/2 acres or
divisions of land into less than 5 parcels, and may prohibit the division of land in
areas where such prohibition will carry out the purposes of this section. Such
ordinances shall make applicable to such divisions any of the provisions of this
chapter, or may provide other surveying, monumenting, mapping and approving
requirements for such division.

(Emphasis added.) The only part of this statute that changed from the 1956
version to its current form is substitution of the term “all” for “any.”

As set forth above, the grant of interim zoning authority to cities under sec.
62.23(7)(da), Stats., was given in 1957, which was after the Wisconsin Legislature
had already authorized prohibitions on land divisions in “areas” of a city or town
under Chapter 236.

1. The Town’s ordinance does not make applicable the

provisions of chapter 236 and cannot be reconciled with
the statutory procedures imposed by chapter 236.

Because sec. 236.45(2), Stats., requires a town ordinance to “make
applicable all of the provisions of [Chapter 236],” then we must examine the
relevant provisions of that Chapter to determined whether the Ordinance at issue
in this case is authorized under sec. 236.45, Stats., as argued by the Town.

Chapter 236 contains mandatory requirements for a municipality to act

upon the submission of a plat. Section 236.03(1), Stats., provides that any land

10



division resulting in a “subdivision” “shall” be surveyed and a plat approved and
recorded under Chapter 236. A “subdivision” is defined in Chapter 236 as “a
division of a lot, parcel or tract of land by the owner thereof . . ” where the act of
division creates five or more parcels of at least 1.5 acres each. Wis. Stat.
§ 236.02(12). A “plat” is defined as “a map of a subdivision.” Wis. Stat.
§ 236.02(8). Thus, where a land division results in the creation of a subdivision, a
plat “shall” be submitted and approved by the approving municipality. Wis. Stat.
§ 236.03(1).

Section 236.12 imposes requirements after the submission of a plat to a
municipality. Within two (2) days of submissiqn of the plat, the clerk “shall” send
a legible copy of the plat to several agencies. Wis. Stat. § 236.12(2). Within
twenty (20) days of receiving the plat, those agencies to which the plat was
submitted “shall” raise any objections to the plat; “If the objecting agency fails to
act within the 20-day limit it shall be deemed to have no objection to the plat.”
Wis. Stat. § 236.12(3). At that point, the plat is submitted for approval to the
entities having plat approval authority under sec. 236.10, Stats.

Regardless of who must approve the plat before it is recorded, sec. 236.13,
Stats., sets forth the standards for approval of preliminary and final plats. The

relevant portion of the statute reads as follows:

11



236.13 Basis for approval. (1) Approval of the preliminary or final plat shall
be conditioned upon compliance with:

(a) The provisions of this chapter;

(b) Any municipal, town or county ordinance;

(c) A comprehensive plan under s. 66.1001 or, if the municipality, town,
or county does not have a comprehensive plan, either of the following:

1. With respect to a municipality or town, a master plan under s.

62.23.
2. With respect to a county, a development plan under s. 59.69.

* ok ok ok

(3) No approving authority or agency having the power to approve or object to
plats shall condition approval upon compliance with, or base an objection upon,
any requirement other than those specified in this section.

Wis. Stat. § 236.12. Under this statute, an approving authority has no discretion to
approve or reject a proposed plat unless the plat conflicts with Chapter 236, a prior

ordinance, master plan, official map, or rule. State ex rel. Columbia Corp. v.

Town Board, 92 Wis. 2d 767, 779, 286 Wis. 2d 130 (Ct. App. 1979). If a
proposed plat satisfies all the conditions for approval under section 236.13 and
does not so conflict, the approving authority must approve the plat. Wis. Stat

§§ 236.13(1) and (3).

The Town argued, and the trial court agreed, that its moratorium is a
subdivision regulation because sec. 236.45(2), Stats., authorizes the Town to enact
an ordinance “prohibit[ing] the division of land in areas where such prohibition
will carry out the purposes of this section.” The Town’s argument ignores the

very next section of the statute, which requires that any such ordinance “shall

12



make applicable to such divisions all of the provisions of this chapter.” (Emphasis

added.) The trial court did not address this issue in its decision.

Nowhere does the Town’s ordinance make applicable the provisions of
Chapter 236. In fact, the Ordinance is directly contrary to Chapter 236’s statutory
scheme of mandatory acceptance and review of plats. Under the Ordinance, the
Town is prohibited from accepting and reviewing a plat. Under the Ordinance, the
Town does not specify the reasons set forth in sec. 236.13, Stats., for objections.
In contrast, under Chapter 236, the Town shall accept the filing of a plat, shall
review it and shall either approve, conditionally approve or object to the plat. See
Wis. Stat. § 236.13(2),(3) and (4). The Town may not approve or object to the

plat based on “any requirement other than those specified in [section 236.13].”

See Wis. Stat. § 236.13(3).

The prohibitions in the Ordinance cannot be reconciled with the provisions
in Chapter 236. Nothing is Chapter 236 prevents the submission of a plat.
Nothing in Chapter 236 allows a municipality to do nothing if a plat is submitted.
To the contrary, the statutes set in motion a procedure mandating a process for the
submission and review of plats that are filed. Contrary to the Ordinance, a
municipality must react to a plat submission; they may not do nothing or reject the

plat before forwarding the submission consistent with sec. 236.12, Stats.

The very cases cited by the Town to the trial court make it clear that an

Ordinance enacted pursuant to sec. 236.45, Stats., cannot be contrary to the

13



procedures outlined in Chapter 236. In Town of Sun Prairie v. Storms,

110 Wis. 2d 58, 327 N.W.2d 642 (1983), the Wisconsin Supreme Court upheld a
town’s minimum lot size ordinance under sec. 236.45, Stats. However, the court
made it clear that any ordinance adopted under sec. 236.45, Stats., must not “be
contrary, expressly or by implication, to the standards set up by the legislature.”
Id. at 64. An ordinance setting a minimum lot size is consistent with those
standards, as the municipality still accepts and reviews the plat submission,
forwards the plat to the agencies outlined in the statute, and reviews the plat
submission to ensure, among other things, it is consistent with the minimum lot

size imposed in the ordinance.

In the case of a blanket prohibition on acceptance, review of approval of
any land division in the entire town, the statutory procedures are not and cannot be
followed. The plat is not accepted. The plat is not forwarded to the agencies
enumerated in the statute. And the plat is not reviewed under the approval criteria
enumerated in the statute. Unlike a minimum lot size ordinance, a town-wide
‘moratorium on acceptance, review and approval is contrary to the express and

implied standards imposed under Chapter 236.

The Town has asserted that if Plaintiffs’ arguments are true, then any
prohibition on land division enacted by local ordinance is therefore illegal. Not
so. If an ordinance enacted in compliance with section 236.45 limits land division

in an environmental corridor, for example, the ordinance would be valid under

14



section 236.45. Nothing in this hypothetical ordinance would conflict with the
clerk accepting an application for land division in the environmental corridor, as
required by section 236.12(2). Nothing in this hypothetical ordinance would
conflict with the requirement that the clerk submit the plat to those agencies with
plat review authority, as required by section 236.12(3). Contrary to the Ordinance
at issue, this hypothetical ordinance complies, rather than conflicts, with the
provisions of Chapter 236. Assuming the hypothetical ordinance complies with
these provisions, the ordinance would be a proper basis for denial of the proposed
plat under section 236.13 because the plat is contrary to a town ordinance, namely
the prohibition on land division in the environmental corridor.

Unlike this hypothetical ordinance, the Town’s Ordinance is directly
contrary to Chapter 236’s statutory scheme of mandatory acceptance and review
of plats. The Ordinance prohibits the Town from accepting and reviewing a plat.
These are mandatory procedures that are in effect upon the submission of a plat.
In the case of the Town’s Ordinance, these steps are not followed. Therefore, the
Ordinance does not comply with section 236.45(2) because it does not “make

applicable to such divisions the provisions of [Chapter 236].”

The Town’s Ordinance is contrary to Chapter 236. At a minimum, the
Ordinance does not make the provisions of Chapter 236 applicable to its
Ordinance. Accordingly, sec. 236.45, Stats., does not give the Town the authority

it needs to enact the Ordinance.

15



2. The Town’s Ordinance Applies To More Than Just
“Areas” Of The Town., And Therefore Is Not Valid Under
Section 236.45(2). Stats.

The Town argues that its Ordinance is authorized under sec. 236.45(2),
Stats., because it prohibits land division “in areas where such provisions will carry
out the purposes of [section 236.45.]” The Town argues that the term “areas” can
constitute the entire Town. The Town’s construction of the statute is inconsistent

with basic principles of statutory construction.

Section 236.45(2) reads: “Such ordinances may . . . prohibit the division of
land #n-areas where such prohibition will carry out the purposes of this section.”
(Strike-out added.) If the phrase “in areas” includes a town-wide ban on land
division, then there would be no reason for use of the phrase “in areas,” as the
remainder of the statute would authorize a prohibition on land division in the
entire municipality. Under the Town’s construction, the phrase “in areas” is
rendered superfluous. Black-letter law forbids any interpretation of a statute

which renders any language in the statute meaningless. Blazekovic v. City of

Milwaukee, 2000 WI 41, § 30, 234 Wis. 2d 587, 610 N.W.2d 467 (2000) (“A
fundamental rule of statutory construction requires that effect be given, if possible,
to every word, clause, and sentence in a statute, and that a construction resulting in
any portion of a statute being superfluous should be avoided whenever possible.”)

(citing Lake City Corp., 207 Wis. 2d at 162, 558 N.W.2d 100). The only way to
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give effect to every word in sec. 236.45(2), Stats., is to construe the phrase “in

areas” to mean portions of the municipality, not the entire township.

The Town’s construction of the statute also renders meaningless
sec. 62.23(7)(da), Stats, which grants certain municipal entities “interim zoning
power,” which is the basis for moratorium authority in Wisconsin. Wis. Stat.
§ 62.23(7)(da). This statute allows cities that have not adopted a zoning ordinance
the power to enact an interim zoning ordinance for no longer than two years to
preserve the status quo while formulating a comprehensive zoning plan — which is
the exact purpose articulated by the Town in this case for enactment of the
Ordinance. See Wis. Stat. § 62.23(7)(da). The Town’s Ordinance purports to do

this very thing.

If, as the Town asserts, any municipality could prohibit the division of land
town-wide pursuant to sec. 236.45(2), Stats., rather than just in certain “areas” of
the town, such an interpretation renders meaningless the legislature’s authorization
for cities (and towns with zoning authority) to enact interim zoning authority only
in the circumstances authorized in sec. 62.23(7)(da), Stats. There would have
been no need for the legislature to enact sec. 62.23(7)(da), Stats., in 1957, because
the statutory source upon which the Town’s relies - sec. 236.45(2) - existed prior
to the enactment of sec. 62.23(7)(da). If cities (and towns with zoning authority)
could prohibit development in the entire city or town so long as the purpose of

doing so is consistent with sec. 236.45(1), Stats., then there would be no need for
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cities or towns to exercise the authority authorized in sec. 62.23(7)(da), Stats.
There also would have been no need for the Wisconsin Legislature to enact
sec. 62.23(7)(da), Stats. The city or town could always act under sec. 236.45,
Stats., under the Town’s theory. The Town’s interpretation renders meaningless

the grant of authority contained in sec. 62.23(7)(da), Stats.

It 1s certainly true that the purposes outlined in sec. 236.45(1), Stats.,
overlap with the purposes of zoning authority under sec. 62.23(7)(c), Stats. For
example, among the purposes enumerated in both statutes is to prevent the
overcrowding of land and to avoid the undue concentration of population. See
Wis. Stat. §§ 236.45(1) and 62.23(7)(c). In fact, both of these statutes are to be
liberally construed. Wis. Stat. §§ 236.45(2)(b) and 62.23(7)(a). However, zoning
and subdivision plat approval are different types of land use controls which do not

serve identical purposes. Wood v. City of Madison, 2003 WI 24 at § 33,

260 Wis. 2d 71, 659 N.W.2d 31. Thus, while the purposes of zoning and

subdivision plat approval overlap, they are not identical.

If there was any doubt as to whether a blanket moratorium is a zoning or
platting power, or both, the Wisconsin Legislature has answered that question
through sec. 62.23(7)(da), Stats., and use of the phrase “in areas” in sec. 236.45,
Stats. To suggest that the term “areas” applies to the entire Town is to ignore the
very zoning statutes in section IA, infra, that authorize cities and towns with

zoning authority to enact moratorium in certain instances.
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The Town’s interpretation is also inconsistent with Chapter 236 as a whole.
As set forth above, Chapter 236 is entitled “Platting Lands and Recording and
Vacating Plats.”  Section 236.45 is included within Subchapter IX entitled
“Subdivision Regulation and Regional Plans.” Section 236.45 is entitled “Local
Subdivision Regulation.” In conjunction with the definitions of a “plat” and
“subdivision” as set forth in secs. 236.02(8) and (12), Stats., the entire Chapter
applies to plats and subdivisions, “areas” that are clearly smaller than the entire

Town.

The authority given to towns to prohibit land division under sec. 236.45(2),
Stats., applies to “areas” of the town where despite the zoning regulation the town
has an interest in prohibiting development. For example, there might exist an
environmental corridor within a residentially zoned subdivision where for
purposes of land preservation the town decides to prohibit land development in
that corridor. As another example, the town could enact an ordinance prohibiting
land division in an otherwise residential area where the town has an interest in
preserving park land. There is no doubt the Town has authority under sec. 236.45,
Stats., to regulate land division in “areas” of the Town where the purposes of the
statute are furthered by the prohibition. But the statutes does not give the Town

carte blanch to prohibit land division town-wide.
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C. The Town Does Not Have The Legal Authority To Enact A
Moratorium As A General Police Power.

The Town asserts that it created the Ordinance pursuant to its general police
powers to promote the health, safety and general welfare of its residents. Neither
the Wisconsin Constitution nor the Wisconsin statutes grant towns the authority to
create ordinances pursuant to a police power to promote the health, safety and
general welfare of its residents.

Chapter 59 of the Wisconsin Statutes addresses powers and duties of

counties. Section 59.69, Stats., reads in relevant part as follows:

59.69 Planning and Zoning Authority. (1) Purpose. It is the purpose of this
section to promote the public health, safety, convenience and general welfare; to
encourage planned and orderly land use development; to protect property values
and the property tax base; to permit the careful planning and efficient
maintenance of highway systems; to ensure adequate highway, utility, health,
educational and recreational facilities; to recognize the needs of agriculture,
forestry, industry and business in future growth; to encourage uses of land and
other natural resources which are in accordance with their character and
adaptability; to provide adequate light and air, including access to sunlight for
solar collectors and to wind for wind energy systems; to encourage the protection
of groundwater resources; to preserve wetlands; to conserve soil, water and forest
resources; to protect the beauty and amenities of landscape and man-made
developments; to provide healthy surroundings for family life; and to promote
the efficient and economical use of public funds. To accomplish this purpose the
board may plan for the physical development and zoning of territory within the
county as set forth in this section and shall incorporate therein the master plan
adopted under s. 62.23 (2) or (3) and the official map of any city or village in the
county adopted under s. 62.23 (6).

(4) Extent of power. For the purpose of promoting the public health, safety and
general welfare the board may by ordinance effective within the areas within
such county outside the limits of incorporated villages and cities establish
districts of such number, shape and area, and adopt such regulations for each
such district as the board considers best suited to carry out the purposes of this
section. The powers granted by this section shall be exercised through an
ordinance which may, subject to sub. (4¢), determine, establish, regulate and
restrict:
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(a) The areas within which agriculture, forestry, industry, mining, trades,
business and recreation may be conducted, except that no ordinance enacted
under this subsection may prohibit forestry operations that are in accordance with
generally accepted forestry management practices, as defined under s. 823.075

D (.
Wis. Stat. § 59.69. Thus, counties are obligated to act in ways to promote the
health, safety and general welfare of its residents.

A town’s ability to do so is not so broad. Section 60.61 provides in

relevant part:

60.61 General zoning authority. (1) Purpose and construction. (a) Ordinances
adopted under this section shall be designed to promote the public health, safety
and general welfare.

(b) Authority granted under this section shall be liberally construed in favor of
the town exercising the powers. This section may not be construed to limit or
repeal any powers possessed by any town.

(1m) Building code enforcement. A town board may enact and enforce building
code ordinances under ss. 62.17, 101.65, 101.76 and 101.86.

(2) Extent of authority. Subject to subs. (3) and (3m), if a town is located in a
county which has not enacted a county zoning ordinance under s. 59.69, the town
board, by ordinance, may:

(a) Regulate, restrict and determine all of the following:

1. The areas within which agriculture, forestry, mining and recreation may be
conducted, except that no ordinance enacted under this subsection may prohibit
forestry operations that are in accordance with generally accepted forestry
management practices, as defined under s. 823.075 (1) (d).

Wis. Stat. § 60.61.

Thus, while sec. 60.61, Stats., specifically preserves the right of a town to
enact and enforce building codes to promote the public health, safety and general
welfare regardless of whether the town has adopted a county’s comprehensive
zoning ordinance, it does not preserve the right of a town to enact ordinances

under the auspices of ‘necessity to protect and promote the public health, safety
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and general welfare’ if the town has adopted a county’s comprehensive zoning
ordinance.

As set forth above, in this case the Town adopted Columbia County’s
zoning ordinance in 1962. Therefore, the Town does not have the authority to
enact an ordinance pursuant to sec. 60.61(2), Stats., to promote the public health,
safety and general welfare.

This conclusion is made clear by reviewing the provisions in Chapter 60
that provide a town with certain powers despite enactment of a county’s zoning
ordinances. For example, a town has powers relating to town meetings under
sec. 60.10, Stats. It has miscellaneous powers under sec. 60.23, Stats. It has
general zoning authority under sec. 60.61, Stats., or zoning authority under
sec. 60.62, Stats., if exercising village powers.

A careful reading of these statutes shows no reference to a town’s right to
adopt an ordinance to promote the public health, safety and general welfare except
in three instances: (1) building code ordinances under sec. 60.61(1)(1m), Stats.;
(2) if the town has not adopted the county’s comprehensive zoning ordinances
[which does not apply in this case], then the town can adopt ordinances under
sec. 60.61(2), Stats.; and (3) historic preservation under sec. 60.64, Stats. None of
these situations apply in this case.

The Town has argued that general police powers under sec. 61.34, Stats.,
authorize the enactment of the Ordinance, although the Town has never explained

or supported its argument. There is nothing in that statute that authorizes the
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Town to adopt its Ordinance. In fact, the Town may exercise village powers under
Chapter 61 except those powers which conflict with statutes relating to towns
and town boards. Wis. Stat. § 60.22(3). As set forth above, there is absolutely
no language in Chapters 60 through 62 of the Wisconsin Statutes granting the
Town moratorium authority. The closest statutory authority is sec. 62.23(7)(da),
Stats., and again that only applies to cities.

Moreover, contrary to the Town’s suggestion, zoning is an exercise of
police power. The general power of the State to zone property in the public
interest is well established through its police power and may be delegated to cities.

Wisconsin Lutheran High School Conference v. Sinar, 267 Wis. 2d 91, 95,

65 N.W.2d 43 (1954). This power is granted in order to promote the health,
safety, morals or the general welfare of the community. Id. When any zoning

ordinance is enacted, it is done so pursuant to police power. City of Milwaukee

v. Leavitt, 31 Wis. 2d 72, 76, 142 N.W.2d 169 (1966). As the court held in Lake
City Corp. relating to a city’s authority to enact a moratorium, a necessary
component of a city’s power is interim zoning because ongoing development

could frustrate a city’s attempt to engage in land use planning. Lake City Corp.,

199 Wis. 2d at 366. In short, zoning authority is a subset of the Town’s police
powers; they are not mutually exclusive and independent. Because the Town does

not have statutory zoning authority to enact the Ordinance, the Ordinance is void.
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CONCLUSION

For the reasons set forth herein, the Plaintiffs-Appellants respectfully
request this Court reverse the trial court’s dismissal of this case, enter summary
judgment in favor of Plaintiffs-Appellants, and enter an order: (1) declaring void
the Ordinance; (2) declaring that the Town does not have the legal authority to
prohibit acceptance, review, and approval of any application for land division or
subdivision throughout the entire Town; and (3) issuing an injunction prohibiting
the Town from enforcing any moratorium on land division and subdivision
throughout the entire Town.

Dated this 13th day of September, 2007.

AXLEY, BRYNELSON, LLP

]/

thy D. Fenney, State Bar Xi6. 1015592
Lor1 M. Lubmsky, State Bar No. 1027575
Attorneys for Plaintiffs- Appellants
2 E. Mifflin Street, Suite 200
Madison, WI 53703
(608) 257-5661
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I hereby certify that this brief conforms to the rules contained in
s. 809.19(8)(b) and (c) for a brief and appendix produced with a
proportional serif font. The length of this brief is 7,406 words and
24 pagég.

Dated: September 13, 2007.

] 1
AXLEN BRYNELSO/‘#, LLP
\ / &]

» \ ,.f

/Timothy D. Fennér, Staty/ B4t No. 1015592
\_" Lori M. Lubinsky, State%ar No. 1027575
Attorneys for Plaintiffs-Appellants

2 E. Mifflin Street, Suite 200

Madison, WI 53703

(608) 257-5661

25



APPELLANTS’ BRIEF APPENDIX CERTIFICATION

[ hereby certify that filed with this brief, either as a separate document or as
a part of this brief, is an appendix that complies with s. 809.19(2)(a), and that
contains:

(1)  atable of contents;

(2)  relevant trial court record entries;

(3)  the findings or opinion of the trial court; and

(4)  portions of the record essential to an understanding of the issues

raised, including oral or written rulings or decisions showing the trial
court’s reasoning regarding those issues.

I further certify that if the record is required by law to be confidential, the
portions of the record included in the appendix are reproduced using first names
and last initials instead of full names of persons, specifically .including juveniles
and parents of juveniles, with a notation that the portions of the record have been
so reproduced to preserve confidentiality and with appropriate references to the
record.

Dated: September 13, 2007.

AXLEY/BRYNELSON, LLP

oY

r&ér Stat arNo 1015592

Lori M. Lubin State Bar No. 1027575
Attorneys for Plaintiffs-Appellants

2 E. Mifflin Street, Suite 200

Madison, WI 53703

(608) 257-5661
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'STATEOF WISCONSIN. __ CIRCUITCOURT _ COLUMBIA COUNTY
BRANCH 3

WISCONSIN REALTORS® ASSOCIATION, INC.,

and

WISCONSIN BUILDERS ASSOCIATION,
Case No. 06-CV-096

Plaintiffs, Case Classification Code: 30701
30704
V.
TOWN OF WEST POINT,
Defendant.
‘THE STATE OF WISCONSIN

To each person named above as a Defendant:

You are hereby notified that the Plaintiffs, Wisconsin REALTORS® Association, Inc.
and Wisconsin Builders Association, named above have filed a lawsuit or other legal action
- against you. The Complaint, which is attached, states the nature and basis of the legal action.

Within forty-five (45) days of receiving this Summons, you must respond with a written
answer, as that term is used in Ch. 802 of the Wisconsin Statutes, to the Complaint. The court-
may reject or disregard an answer that does not follow the requirements of the statutes. The
answer must be sent or delivered to the court, whose address is Administration Building,
400 DeWitt Street, Post Ofﬁcé Box 587, Portage, Wisconsin 53901-0587,_ and to
Axley Brynelson, LLP, Plaintiffs’ attorneys, whose address is 2 East Mifflin Street, Suite 200,

Madison, Wisconsin 53703. You may have an attorney help or represent you.

App. 1
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judgment against you for the award of money or other legal action requested in th¢ Complaint,
and you may lose your right to object to anything that is or may be incorrect in the Complaint. A
Judgment may be enforced as provided by law. A judgment awarding money may become a lien
against any real estate you own now or in the future, and may also be enforced by garnishment or
seizure of property. |

Dated this 19th day of May, 2005.

AX ;Y'BR ELSON, LLP

\:

harles V. Sweeney, Sfate Bar No. 1019039
Timothy D. Fenner, State Bar No. 1015592
Lori M. Lubinsky, State Bar No. 1027575
Attorneys for Plaintiffs
2 E. Mifflin Street, Suite 200
Madison, WI 53703
(608) 257-5661

\

FAEAFDATA\I2867\57300\00123848.DOC
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STATE OF WISCONSIN CIRCUIT COURT COLUMBIA COUNTY
' ' BRANCH3 =~

WISCONSIN REALTORS® ASSOCIATION, INC,
and

WISCONSIN BUILDERS ASSOCIATION,
Case No. 06-CV-096

Plaintiffs, Case Classification Code: 30701
30704
V.
TOWN OF WEST POINT
Defendant.
AMENDED COMPLAINT

NOW COME the Plaintiffs, Wisconsin REALTORS® Association, Inc. and
Wisconsin Builders Association, by their attorneys, Axley Brynelson, LLP, by Charles V.
Sweeney, Timothy D. Fenner and Lori M. Lubinsky, and for their Amended Complaint
respectfully allege and show to the Court as follows:

- PARTIES

L. Plaintiff Wisconsin REALTORS® Association, Inc. (“WRA”™) is a Wisconsin
corporation organized and licensed to do business in the State of Wisconsin with its principle
office located at 4801 Forest Run Road, Madison, Wisconsin 53704.

2. The WRA is a trade association representing more than 17,500 rmembers
comprised of REALTORS®, appraisers, inspectors and affiliate members. The purpose of the
WRA is to promote the real estate industry in Wisconsin. This purpose includes protection of

private property rights.

App. 3
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3. The WRA has members who conduct work in the Town of West Point including;

© but n;)t limifed” to, members who own real property in the Town of West Point and
REALTORS® who represent owners of real property located in the Town of West Point, al]lof
whom desire to subdivide said property and sell the same for profit.

4. Plaintiff Wisconsin Builders Association (“WBA”) is a Wisconsin corporation
organized and licensed to do business in the State of Wisconsin with its principle office located
at 4868 High Cfossing Boulevard, Madison, Wisconsin 53704.

5. The WBA is a non-profit organization dedicated to the home building industry in
Wisconsin. The WBA’s members include businesses and individuals who are engaged in the

construction or remodeling of homes, who are engaged in trades or professions relating to shelter

construction, and/or who are involved in the development of land. The purpose of the WBA is-

to promote the home building industry. This purpose includes protection of private property
rights. |

6. The WBA has members who conduct construction work in the Town of
‘West Point including, but not limited to, members who own real property located in the Town of
West Point and members who conduct work on behalf of persons who own real property located
in the Town of West Point, ale of whom desire to develop said real property by subdividing said
property and constructing shelters thereon, and sell the same fof profit.

7. Defendant Town of West Point is a municipal corporation organized under the
laws of the State of Wisconsin with its principle office located at N2114 Rausch Road, Lodi,
Wisconsin 53555; pursuant to sec. 801.11(4)(a)2, Stats., the Clerk for the Town of West Point,
Edith Eberle, or the Chairperson for the Town of West Point,. Dean Schwarz, are proper agents

for service of process.
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NATURE OF ACTION

& The purpose of this action is to (a) obtain a declaration that the Town of
West Point, by and through its Town Board, does not have the legal authority to enact an
Ordinance or take any other action imposing a moratorium on the acceptance, review and
approval by Town officials, staff or consultants of any application for a land division or
subdivision received by the Town of West Point on or after the effective déte of the Ordinance or
action; (b) obtain an injunction, both temporary and permanent, prohibiting the Town of West
Point from enforcing any moratorium on the acceptance, review and approval by Town officials,
staff or consultants of any applications for a land division or subdivision received by the Town
- on or after the effective date of the Ordinance or action; and (c) obtain all other appropriate and

necessary relief, as more fully set forth below.

JURISDICTION AND VENUE

9. This action is brought for a declaratory judgment pursuant to sec. 806.04, Stats.,
and for injunctive relief pursuant to Chapter 8i3 of the Wisconsin Statutes. An actual
~controversy exists among the parties regarding their respective rights, obligations, and legal
authority in connection with an Ordinance adopted by the Town of West Point which imposes a
moratorium on the acceptance, review, and approval by Town officials, staff, or consultants of
any applications for a land division or subdivision received by the Town on or after the effective
date of the Ordinance.

10.  This Court has jurisdiction over the Defendant.

1. Venue is proper in this Court pursuant to sec. 801.50, Stats.

12.  Plaintiffs have standing to bring this action because their members have a right to

challenge the Town of West Point’s conduct as set forth more fully herein, pursuant to

App. 5
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Metropolitan Builders Ass’n of Greater Milw. v. Village of Germantown, 2005 WI App 103,

098 N.W.2d 30T.

13. On ‘October 14, 2005, Plaintiffs filed a Notice of Claim with Defendant.
Defendant did not respond to Plaintiffs’ Notice of Claim within one hundred and twenty days
following service of Plaintiffs’ Notice of Claim, and therefore Plaintiffs’ Notice of Claim is
deemed disallowed under Section 893.80(1g) of the Wisconsin Sfatutes. Plaintiffs have fully

- complied with Section 893.80 of the Wisconsin Statutes.

FACTUAL BACKGROUND

14. By Ordinance No. 9-20-05A, a copy of which is attached as Exhibit A, the Town
of West Point Town Board adopted an Ordinance iﬁlposing a moratorium on the acceptance,
review, and approval by Town officials, staff or consultants of any application for a land division
or subdivision received by the Town on or aﬁer the effective date of the Ordinance.

- 15, The expressed intent of Ordinance No. 9-20-05A was to halt development until an
updated 'comprehensive plan pursuant to sec. 66.1001, Wis. Stats., is implemented by the Town
Board.

16. By halting land division in the Town of West Point, the Town of West Point has
set in motion a sequence of events that not only prevents land division, but in turn prevents land
development, construction of homes, and/or sale of homes and/or real property in the Town of
West Point. This, in turn, affects consumers by reducing the pool of available. housing and
causing the price of existing housing to increase. These effects have and/or will cause injury to
the members of the WRA and the WBA. 1t also results in the ability of members of the WRA

and WBA to provide affordable housing.
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17.  The moratorium on development imposed in Ordinance No. 9-20-05A expires

I8months from the effective date of the Ordinance unless an earlier or later date is subsequently

adopted.

13.  The Town of West Point does not have zoning authority pursuant to secs. 59.69 or
60.42, Stats.

14, The Town of West Point has nét accepted, reviewed or approved any application
for a land division or subdivision on or after the effective date of Ordinance No. 9-20-05A.

15. | ~ The Town of West Point does not have the legal authority to enact or impose a
moratorium on the acceptance, review and approval by Town officials, staff or consultants of any
application for land divisions or subdivisions received by the Town on or after the effective date
of Ordinance No. 9-20-05A.

18.  Ordinance No. 9-20-05A has and/or will result in injury in fact to the WRA’s
members, and in particular to its members who conduct work in the Town of West Point as
described herein. Application of Ordinance No. 9-20-05A results in financial injury to WRA’s
members by preventing them from dividing land they own in the Town of West Point and by
limiting new home consfruction and home sales.

19.  The WRA’s members’ interests that have and/or will be injured by the enactment
and/or enforcement of Ordinance No. 9-20-05A fall within the zone of interests protected by law.

20. Ordinénce No. 9-20-05A has and/or will result in injury in fact to the WBA’s
members, and in particular to its members who conduct. work in the Town of West Point as
described herein.  Application of Ordinance No. 9-20-05A results in financial injury to WBA’s
members by preventing them from dividing land they own in the Town of West Point and by

limiting new home construction and home sales.
v
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21.  The WBA’s members’ interests that have and/or will be injured by the enactment

and/or entorcement of Ordinance No. 9-20-05A fall within the zone of interests protected by law.
22. The interests the WRA seeks to protect in this lawsuit are consistent the WBA’s

purpose.

23.  The interests the WBA seeks to protect in this lawsuit are consistent the WBA'’s
purpose.

24.  The WRA and WBA have an interest on behalf of its members to ensure that the
Town of West Point is acting within its legal authority when banning land division and/or land

development in the Town of West Point.

COUNT1I - DECLARATORY RELIEF

16.  Plaintiffs re-allege .and incorporate by referencie as if fully set forth herein all
previous paragraphs of their Complaint.

17.- A justiciable controversy exists in that Plaintiffs are challenging the Defendant’s
legal authority to take certain actions as set forth more fully herein, and Defendant has an interest
in contesting Plaintiffs’ claims.

18.  The interests of the Plaintiffs and Defendant are adverse.

19.  Plaintiffs have a legal interest in the controversy between the Plaintiffs and
Defendant.

»20. Plaintiffs are entitled to a aecla;ation that the Town of West Point, by and through
its Town Board, exceeded its legal authority when it adopted Ordinance No. 9-20-05A imposing
a moratorium on the acceptance, review, and approval of land division and subdivision

applications in the Town of West Point.
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COUNT II - INJUNCTIVE RELIEF

21.  Plaintiffs re-allege and incorporate by reference as if fully set forth herein all

previous paragraphs of their Complaint.

22.  To protect the rights of the Plaintiffs, their members and others, the Town of
West Point must be enjoined from enforcing Ordinance No. 9-20-05A imposing a moratorium on
the acceptance, review and approval of land division and subdivision applications in the Town of
West Point.

23.  Plaintiffs are entitled to temporary and'permanent injunctive relief because they.
lack an adequate remedy at law, they will suffer irreparable harm if injunctive relief is not
granted, and the Plaintiffs have a reasonable probability of ultimate success on the merits.

WHEREFORE, Plaintiffs demand judgment against Defendant declaring that the Town
of West Point does not have the legal authority to énact a moratorium on the acceptance, review
and approval of land division and subdivision applications, granting temporary and permanent
injunctions prohibiting'the Téwn of West Point from enforcing Ordinance No. 9-20-05A and any
moratorium on the acceptance, review and approval of land division and subdivision
applications, and granting Plaintiffs their statutory costs and such further relief as the Court
deems just and equitable.

Dated this 19th of May, 2005.

\

' /28 LSON, LLP
/R ( N fMNAA

/%l{arles V. Skyeeney, State B((No 1019039
imothy D. Fenner, State Bar No. 1015592
Lori M. Lubinsky, State Bar No. 1027575

Attorneys for Plaintiffs

2 E. Mifflin Street, Suite 200
Madison, WI 53703

(608) 257-5661
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ORDINANCE NO. 9-20-05A

TOWN OF WEST POINT

T COLUMBIA COUNTY, WISCONSIN

AN ORDINANCE TO IMPOSE A TEMPORARY STAY ON THE
AGCCEPTANCE, REVIEW, AND APPROVAL OF LAND DIVISIONS
AND SUBDIVISION APPLICATIONS * .

WHEREAS, the adoption of this Ordinance Is supported by the folloWing findings:
1. | The Town has and continues to experience increasing growth pressure.

' 2. | The Town Is currently engaged In developing an updated comprehensive
plan pursuant to §66.1001, Wis. Stats, at both the Town level and in cooperation and
coordination with the Columbia County Planning and Zoning Office, with the intent that
all of the comprehensive plan elements will be reviewed and implemented and replace
the Land Usg Plan adopted by the Town in 1998, iast amended In 2004.

- 3. | The Town has a substantial amount of time and money invested In the
. cooperativeplanning process with Columbla County and it is not in the best interests of
the Town orjCounty to abandon the process. B

Existing Town land use policles and ordinances may allow new

- 4,
development or Iniansification of existing development in the Town that may hamper
and curtall the effectiveness of the planning process before additional slements can be
evaluated gnd Implemented, including the land use elsment, which may modilfy the
areas of thg Town which may be subdivided for development, create new models of
development, and may impose timing restrictions which may modify the pace of
- residential development in the Town.

5. | Atemporary stay on the acceptance, review, and approval of land division
and subdivision applications will provide the Town with a