Reinhart Boerner Van Deuren s.c.
P.O. Box 2965
Milwaukee, Wl 53201-2965

Reinh ar

Attorneys al Law

1000 North Water Street
Suite 1700
Milwaukee, Wl 53202

Telephone: 414-298-1000
Facsimile: 41 4-298-8097
reinhartlaw.com

October 2,2020
Robert S. Driscoll
Direct Dial: 414-298-8272
rdriscol I @reinhartlaw. corn

DELIVERED BY MESSENGER
AND SENT BY E-MAIL
Chief Justice Patience D. Roggensack
Justice Ann Walsh Bradley
Justice Annette I(ngsland Ziegler
Justice Rebecca Grassl Bradley
Justice Rebecca Frank Dallet
Justice Brian Hagedom
Justice Jill J. Karofsky
Wisconsin Supreme Court
110 E. Main Street, Suite 440
Madison, WI53703
Clerk@wicourts.gov
Supreme_Couft Commissioners(Ewicourts. gov

Re: Legal Action of Wisconsin's

To the Honorable Justices of the
Wisconsin Supreme Court:

and Wisconsin
Judicare's Requested Emergency Order/s in
the Matter of CDC Eviction Moratorium
Compliance for Eviction Filings

This letter supplements the letter dated September 23 , 2020, submitted by Giese Law
Offices on behalf of the Apartment Association of Southeastern Wisconsin, Inc. (AASEW) and
the Wisconsin Apartrnent Association (WAA) (the "Giese Letter") addressing Legal Action of
Wisconsin, Inc.'s ("Legal Action") and Wisconsin Judicare Inc.'s ("Judicare") letter dated
Septernber 2I,2020, regarding their Requested Emergency Order (the "Request"). Both of these
letters are enclosed for your convenience. As counsel for both AASEW and WAA, I submit this
letter for your consideration which more thoroughly addresses the position of the AASEW and
WAA with regard to Legal Action's and Judicare's Request.
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I.

The Problem

The AASEW and WAA agree with the general statement and sentiment of the problern as
set forth in Legal Action's and Judicare's Request. The AASEW and WAA agree that "[c]ircuit
courts need an efficient and consistent approach to ensure compliance with the CDC rnoratoriurn
on evictions." (Request, p. 1.) To supplement "the problem" set forth in Legal Action's and
Judicare's Request, the AASEW and WAA provide some clarifying points and issues.

On Septernber 1, 2020, the Center for Disease Control and Prevention ("CDC"),
Department of Health and Human Services ("HHS") issued an order titled"Temporary Halt in
Residential Evictions to Prevent the Further Spread of COVID-L9" (the "CDC Order"). The
CDC Order became effective on September 4,2020, with its publication in the Federal Register
See 85 Fed. Reg. 55292 (Sept. 4,2020), available at https://www.govinfo.eov/content/pkg/FR2020 -09 -04 I pdfl 2020 - 1 9 6 5 4.pdf . The CDC Order is currently effective through
December 31,2020. The CDC Order prohibits residential landlords from pursuing eviction
against any "Covered Person" under the CDC Order. A Covered Person includes any resident
who provides their landlord with a declaration stating the following (a "CDC Declaration"):
a

a

a

o

a

The individual has used best efforts to obtain all available goveffrment assistance
for rent or housing;
The individual either (i) expects to earn less than $99,000 in annual incorne for
calendar year 2020 (or no more than $198,000 if filing a joint income tax return),
(ii) was not required to report any income in2019 to the IRS, or (iii) received a
stimulus check pursuant to section 2201 of the CARES Act;
The individual is unable to pay the full rent or make a full housing payrnent due to
substantial loss of household income, loss of compensable hours of work or
wages, a lay-off, or extraordinary out-of-pocket medical expenses;
The individual is using best efforls to make timely parlial payments that are as
close to the full payment as the individual's circumstances may pennit, taking
into account other non-discretionary expenses; and
Eviction would likely render the individual homeless-or force the individual to
rnove into and live in close quarlers in a new congregate or shared living settingbecause the individual has no other available housing options.

The CDC Order does not relieve tenants from their obligation to pay rent. The practical
effect of the CDC Order, however, will be many tenants living rent-free for the duration of the
CDC Order's effectiveness. Even if such tenants are later evicted after the CDC Order is lifted
and even if landlords are able to obtain judgments for the missed rent, the vast majority of
judgments will be uncollectible. It is fair to say that many landlords will never recovff the rent
they otherwise could have collected in the absence of the CDC Order.

As a result, any emergency action taken by this Supreme Court must also include
provisions that seek to preserve the rights of the landlords as well as the tenants. Given the
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exarnples set forth in the Giese Letter, as well as the experiences of Legal Action and Judicare
set forth in the Request, it is clear that courts throughout the state are taking vastly different
approaches to address the CDC Order. The AASEW and WAA are most concerned with the
following issues: (1) maintaining access to the courts to address the CDC Order's applicability to
an eviction action; (2) the ability to challenge and inquire into the veracity of any statements
made in a tenant's CDC Declaration; and (3) obtaining a courl order establishing a partial rent
payment schedule, if not previously established.

U.

Request for Emergency Action

The AASEW and WAA agree with Legal Action and Judicare that it is appropriate for
this Supreme Court to take emergency action and institute a temporary rule given the
inconsistency by circuit courts in their handling of eviction actions throughout the state. The
AASEW and WAA generally do not oppose the core of Legal Action's and Judicare's proposed
emergency order. In fact, AASEW and WAA agree that presiding officials over eviction actions
should inform the defendant of the CDC Order and about the CDC Declaration. Nevertheless,
the AASEW and WAA believe sorne additional provisions for any temporary rule are necessary
to preserve the rights of both tenants and landlords.

III.

Authority
The AASEW and WAA do not dispute that this Supreme Court has the authority to act on
to take emergency action by instituting temporary procedural rules for circuit courts.

a request

IV.

Proposed Order

WHEREAS the Centers for Disease Control and Prevention placed a moratorium on
residential
many
evictions and terminations of tenancy (the "CDC Order"); and
WHEREAS the CDC Order is in effect through December 37,2020; and
WHEREAS the CDC Order provides certain protections for defendants who meet the
specific criteria regarding income, and who certify under penalties of perjury that specific steps
and circumstances apply ("Covered Person"); and
WHEREAS for a Covered Person to invoke the protections of the CDC Order, "these
persons must provide an executed copy of the Declaration form (or a similar declaration under
penalty of perjury) to their landlord, owner of the residential property where they live . . ."; and
WHEREAS it rnay not immediately be apparent without further inquiry whether any
parlicular defendant qualifies as a Covered Person within the ambit of the CDC Order; and
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WHEREAS a Covered Person under the CDC Order must continue to use "best efforts to
rnake timely partral paynents that are as close to the full payment as the individual's
circumstances may pennit"; and
WHEREAS Wisconsin courts will need to enforce the CDC Order efficiently and while
processing a high volume of evictions at one time; and
WHEREAS the Supreme Court has administrative and superintending authority over the
courts and judicial system of this state and a duty to promote the efficient and effective operation
of the state's judicial systern, Wis. Const. Art. VII, $ 3; In re Kading,70 Wis. 2d 508, 519-20;
235 N.W.2d 409 (1976), and that authority includes ensuring that the state's circuit courts
provide consistent access to justice for all pafiies, including sellrepresented litigants; and
WHEREAS the constitutional and statutory rights of landlords and tenants remain in
effect during the current public health crisis, as do the rights of every individual and entity to
equal protection under the law and uniform access to the courts.
THEREFORE, IT IS HEREBY ORDERED
The circuit courts shall ternporarily require (through December 3I,2020) all court
commissioners and judges presiding over residential eviction actions to take the following
actions for eviction cases:
I

Inquire whether the basis of the plaintiff s eviction action is for the non-payment
rent;

a. If basis of eviction is for other reasons, continue with eviction

b.

of

proceedings;

If basis of eviction is for non-payment of rent, proceed as set forth below;

2

Shall make available to defendants the CDC Order and CDC Declaration by hard
copy available in court and online on the court's website (enclosed is a copy of the
CDC Order and Declaration);

J

Inquire whether the plaintiff in those actions has received a CDC Declaration from
the defendant(s);

a.

a CDC Declaration and the defendant has not
appeared on the retum date (default), a writ of restitution shall immediately be
issued;

b.

If

If the plaintiff has not received

the plaintiff has not received a CDC Declaration and the defendant has
appeared on the retum date, the presiding official shall advise the defendant of
the existence of the CDC Order and the requirements to qualify as a Covered
Person under the CDC Order;
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c. If the defendant affirms hislher prior awareness of the CDC Order but did not
provide a CDC Declaration to the plaintiff, continue with eviction
proceedings;
4.

If the defendant

has provided a CDC Declaration to the

plaintiff, the following shall

occur:

a. The presiding

official shall provide the parties an opportunity to negotiate a
stipulated agreement for the partial rent payments during the pendency of the
CDC Order;

b.

The presiding official shall allow the plaintiff to challenge the veracity or
accuracy of any of the defendant's statements contained in the CDC
Declaration (which have been made under penalty of perjury per the CDC

Order);
5

At any hearing pursuant to a plaintiff s challenge to the CDC Declaration-and in
particular a challenge based on the plaintiff s statement to the court that the defendant
has not offered to pay any partial rent or an insufficient amount of partial rent-the
presiding official shall require the defendant to testify and/or submit documentation
conceming the defendant's reduced income and nondiscretionary expenses;

6

If after any hearing challenging the CDC Declaration the court

determines the
defendant otherwise qualifies as a Covered Person, the presiding official shall enter
an order establishing apartial rent payment amount and a schedule upon which such
payments shall be made;

a. The presiding

official shall be guided by the provision of the CDC Order
requiring the defendant to use "best efforts to make timely partial payments
that are as close to the full payment as the individual's circumstances may
permit";

b.

If the defendant fails to make any scheduled partial rent payments as required
by the order, the plaintiff may, upon notice, request issuance of a writ of
restitution;

7

After the above procedures have been followed, the eviction action shall be stayed
until the CDC Order expires provided, however, that either the plaintiff or the
defendant may request a modification of the order for partial rent payments based on
a change of circumstances.

8

The delivery of a CDC Declaration to a plaintiff or delivery of such Declaration
directly to the sheriff after the writ has been issued by the court shall not stay
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execution of the writ-a stay of the writ after its issuance in the action shall only be
granted by the court upon motion of the defendant.

V.

Memorandum In Support of Proposed Order

COVID-19 has been and remains a public health crisis. The CDC Order recognizes the
same. In a relatively early response to the economic hardship the pandemic caused in the United
States, Congress passed unprecedented legislation. This included, among many other provisions,
laws to protect the loss ofjobs and help sustain businesses, laws to provide extensive expansion
of unemployment benefits and, in the case of the provision of health care, laws to enable the
delivery of health care through alternative means while being reimbursed by the federal
Medicare program.
Although some have questioned the appropriateness of these measures, others, including
the Governrnent, have found them necessary for advancement of the public good. Distressed
ernployers under this legislation were not required to retain their workforces without
subsidization under these programs, citizens were not required to go to work without payment of
wages and doctors were not required to administer care without payment even when that care
was delivered in a novel, but efficacious way.
The CDC Order addresses these risks, albeit fleetingly, by keeping tenants that cannot
pay rent in their homes, by providing temporary immunity from eviction. Therefore, a public
need is being served at the expense of the affected landlords and property owners, who deserve
at the very least to have their rights and interests considered and addressed by the courts.
Although the CDC Order is projected as a public health regulation, it is also a significant demand
on the landlords for the benefit of the public. Landlords and property owners are being required
to finance this public health initiative by housing nonpaying residents for four months while the
pandernic continues. The CDC Order prevents landlords from evicting tenants for this public
purpose, regardless of the negative implications and loss of income attributed to those landlords
and property owners. Clearly, rental income is not just profit for landlords. When no rent is
received, payment of real estate taxes, utilities, and maintenance is jeopardized, to say nothing of
possible rnortgage defaults and foreclosure and abandonment of much-needed low income
housing.

AASEW and WAA are serving as partner-citizens in combating COVID-I9; doing so in
the shoes of other citizens, none of whom are called upon to directly underwrite the war on this
virus-here at risk of grave economic hann. Some landlords and property owners may weather
this economic burden while others will be irreparably ruined by it, causing thern to default on
bank covenants and lose their property to financial institutions.
The AASEW and WAA are not challenging the legality of the CDC Order at this tirne,
however, they do believe certain clarifying instructions to the courts are necessary to preserve
not only the rights and interests of the tenants, but also of the landlords. As indicated above, the
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AASEW and WAA are rnost concerned with the following issues, each addressed in further
detail below.

I

Maintaining access to the courts to address the CDC Order's applicability to an
eviction action

Before any inquiry into whether the plaintiff received a CDC Declaration from the
defendant, the court should first inquire as to whether the CDC Order is even applicable to the
eviction action. The Order states:

Nothing in this Order precludes evictions based on a tenant, lessee,
or resident: (1) Engaging in criminal activity while on the
premises; (2) threatening the health or safety of other residents; 10
(3) damaging or posing an imrnediate and significant risk of
damage to property; (4) violating any applicable building code,
health ordinance, or similar regulation relating to health and safety;
or (5) violating any other contractual obligation, other than the
timely payment of rent or similar housing-related payment
(including non-pa)iment or late payment of fees, penalties, or
interest)." The Order clearly recognizes that it is not a complete
moratorium on all residential eviction actions, but focused only on
those related to the non-payment of rent.
Although some courts have seemingly taken a closed approach to having any residential eviction
action proceeding, the CDC Order is clear that residential evictions may proceed so long as the
basis of the eviction is not for a failure to pay rent, regardless of whether the defendant is a
Covered Person.
The CDC Order is also clear that the protections do not apply until an executed CDC
Declaration is provided to the plaintiff:

To invoke the CDC's order these persons must provide an
executed copy of the Declaration form (or a sirnilar declaration
under penalty of perjury) to their landlord, owner of the residential
property where they live, or other person who has a right to have
thern evicted or removed from where they live. Each adult listed on
the lease, rental agreement, or housing contract should likewise
complete and provide a declaration.
Regardless of whether a defendant may qualify as a Covered Person, that defendant is not
afforded the protections under the CDC Order until such defendant provides an executed copy of
the CDC Declaration to the plaintiff. If the CDC Declaration is not in the plaintiff s hand, the
defendant is not a Covered Person. Until then, it should be made clear to the courts that
residential eviction actions rnay still proceed until the defendant cornplies with that requirement.
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The AASEW and WAA do not challenge Legal Action and Judicare's Request that
presiding officials over eviction actions inform the defendant of the CDC Order and CDC
Declaration. But the AASEW and WAA do take issue with staying an eviction action until
January 2021-in Milwaukee County some have even been stayed until February-to provide
tirne for a defendar-rt to file a CDC Declaration, which has occured in Milwaukee County. Any
eviction action should not be stayed or dismissed simply because a defendant claims he or she
intends to provide the CDC Declaration.
Legal Action seelns to propose in its description of "the problem," that "at any point prior
to the execution of the writ of restitution," the defendant becomes a covsred person "fu]pon
delivery of the declaration to the landlord." (Request, p. 1.) AASEW and WAA disagree that
after a writ of restitution is granted, but before it is acted upon by the Sheriff, that a landlord
would be responsible for filing any applicable stay with the court. Instead, the onus would be on
the defendant to not only first provide the CDC Declaration to the plaintiff, but to also file any
applicable motion to stay the execution of the writ with the court. AASEW and WAA foresee
the occurrence of a writ of restitution being ordered for a matter, then the defendant trying to
provide a CDC Declaration to the Sheriff as the writ is being executed. Although AASEW and
WAA agrees much of this may be mitigated by ensuring defendants are aware of the CDC Order
and Declaration, such an effort should not expand the coverage of the CDC Order when
defendants fail to comply with its requirements.
The stay provided under the CDC Order does not apply until the CDC Declaration is
provided to the plaintiff. Certainly if a defendant had been aware of the CDC Order prior to
being informed by the presiding official and failed to provide a CDC Declaration, the eviction
action should still proceed.
2

Ability to challenge and inquire into the veracity of any statements made in a
tenant's CDC Declarcttion

Given the high cost landlords and property owners are expected to pay by being forced to
accept no rent or less rent, and such rent alrears almost always being uncollectible, there must be
an avenue for challenging the veracity of a tenant's CDC Declaration frorn the onset. Eviction
court makes the most sense, as even the CDC Order states: "ft]his Order shall be enforced by
Federal authorities and cooperating State and local authorities . . . ." If plaintiffs are unable to
challenge such statements in eviction proceedings, the only other avenue may be to file a police
report for alleged perjury in a tenant's signing of the declaration. This is not apath the AASEW
and WAA wish to pursue but there must be some way for a plaintiff to challenge the ability of a
tenant to sign a declaration then potentially live rent-free for months.
Courts in the State of Indiana have avery informative webpage addressing many of these
issues as a result of the CDC Order, available at https://www.in.eov/judiciary/5758.htm. Courts
in Indiana have also developed a Checklist for Evidentiary Hearing on Dispute Regarding the
Declaration of Eligibility under CDC Order (enclosed is a copy of the checklist). The checklist
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provides relevant inquires which may be conducted by the plaintiff or the presiding official into
the veracity of the CDC Declaration, if challenged. Requiring presiding officials to inquire into
these areas ensures the eviction proceedings are stayed when appropriate, and that the defendant
is properly a Covered Person and not abusing the protections of the CDC Order, which address
sorne of the concerns of the AASEW and WAA.
The CDC Declaration contains numerous requirements of a tenant, such as using best
efforts to obtain govemlnent assistance for housing, affirming tenant has lost substantial amount
of household income, and asserting tenant would become homeless if evicted. Most notable is
the additional requirement that the tenant continue to use "best efforts to make timely partial
payments that are as close to the full paynent as the individual's circumstances may permit,
taking into account other nondiscretionary expenses." The tenant is already supposed to be
rnaking partial rent paynents prior to executing the CDC Declaration; however many tenants are
failing to make any payments. The AASEW and WAA are most concerned with this last pledge
being abused and being without a mechanism to challenge it, especially when a tenant is not
rnaking any parlial paynents.

In addition to the checklist referenced above, requiring the presiding official to obtain
testimony or documentation concerning the defendant's reduced income and nondiscretionary
expenses is appropriate, especially for instances in which the defendant has not made any partial
rent payments, or a wholly insufficient amount of partial rent. Similar inquires and filings are
already required by small clairns and family courls when the issue of a party's ability to pay a
judgment or provide alirnony or child support become an issue. Forms, such as SC-5068 for
Financial Disclosure Statement (Small Claims) and FA-4138V for Income and Expense
Staternent might be helpful in assessing the defendant's ability to make partial rent paynents.
Requiring an ir-rquiry into this issue assures plaintiffls rights and concerns are adequately
addressed, while thwarting potential abuses.
3

Obtaining a court order establishing
ev ious ly es tab lis hed

a

partial rent payment schedule, |f not

pr

Stipulations for disrnissal are routinely entered into between the parlies in order to
establish a payment plan or lnove out date to avoid an eviction if such stated agreements are
satisfied. Sirnilarly, requiring the parties to informally discuss a stipulation for a partial lent
paynent schedule is beneficial for the parties and the courls. After a defendant is served with an
eviction action, the initial appearance on the return date is often the first time the plaintiff rnay
have an opportunity to discuss partial payrnent plans with the defendant. Typically when notices
and letters from a landlord to a tenant have gone unanswered, or prior payrnent plans have fallen
apart, eviction proceedings are usually used as a last resort. At that point, parlial payment plan
discussions are typically ineffective when a tenant is in such a defensive position. Because most
eviction proceedings begin with the presiding official inquiring as to the parties' opportunity to
work out an agreement to dismiss the matter through a joint stipulation, a similar opportunity to
develop aparttal rent payment schedule will help alleviate additional work, time, and resources
of the parties, and the court, when the moratorium is eventually lifted.
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The AASEW and WAA agree with Legal Action and Judicare that the "fe]xecution of the
declaration early in the eviction process maximizes judicial economy." (Request, p. 5.)
Similarly, the facilitation of negotiations or informal mediation to reach agreeable tenns of a
partial rent payment schedule also reduces the use of court resources. Landlords are working
with tenants now more than ever before to develop rent payment plans before resorting to the
eviction process. The AASEW and WAA would much prefer to have partial rent payment
schedules in place without having to resoft to the eviction. But once that process begins, if the
parlies are unable to reach a stipulation amongst themselves, the presiding official should make
the detennination of the appropriate level of partial rent payments the defendant must make
given the evidence provided to the court.

A stipulation or order for parlial rent payments benefits landlords, tenants, and the courts.
It helps landlords by providing some income during the impacted time period rather than
potentially losing all rental payments from the tenant. The tenant benefits by having a set
payment plan to work towards paying off all amounts owed, without having the equivalent of a
balloon payment at the end of the moratorium. If no rent is paid during the CDC Order, tenants
will be stuck with a bill for potentially four months of rent, along with interest and penalties to
all be paid immediately or face eviction. The courts benefit by minimizing the potential for
being overloaded with eviction filings when the CDC Order ends. If plaintiffs are unable to
obtain some relief through partial rent paynents, and tenants are unconcemed with making any
parlial rent payments, there will undoubtedly be a mass of eviction filings the moment the CDC
Order expires. The courts can help alleviate that potential influx in cases by ensuring appropriate
partial rent payments are established for the duration of the CDC Order.

VI.

Conclusion

In conclusion, AASEW and WAA understand that the CDC is motivated to reduce the
spread of COVID-l9. To keep people in their homes-the AASEW and WAA are already
actively pushing for additional emergency housing funding to avert the evictions risks. And the
AASEW and WAA support Legal Action's and Judicare's Request that courts be required to
infonn a tenant facing eviction of the provisions of the CDC Order. But in so doing, courts
should be required to present a complete recitation of the respective rights of tenants and
landlords under the Order. Although the cost of this public health initiative should not be
forcibly borne by property owners any more so than any other private citizen be required to have
their property taken for a public good without just compensation for the same, AASEW and
WAA are speaking for their many members who want to be good, collaborative citizens here and
simply request that courts uniformly provide accurate and complete information of all interested
parties'rights under the CDC Order. Accordingly, we respectfully request that you adopt the
proposed Order set forth supra.
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Respectfully Submitted on Behalf of
Apartment Association of SE Wisconsin &
Wisconsin Apartment Association,

W,&nfu
Robert S. Driscoll
44336154v2

Encs.
cc

Chris Donahoe, Legal Action of Wisconsin (via e-mail at cad@leqalaction.ors)
Heiner Giese, Giese Law Offices (via e-mail at heiese@,arneritech.net)

Enclosure I

- Giese Letter

ala

GIESE LAW OFFICES
ATTORNEYS AT LAW

Heiner Giese

1230 N. Prospect Avenue

Attorneg & Counselor

Milwaukee, WI 53202-30 14
Phone: (4141276-7988
Fax: (414) 276-8342
Email : h gieseaAameritech. net

September 23,2O2O
Chief Justice Patience D. Roggensack
Justice Ann Walsh Bradley
Justice Annette Kingsland Ziegler
Justice Rebecca Grassl Bradley
Justice Rebecca Frank Dallet
Justice Brian Hagedorn
Justice Jill J. Karofsky

Wisconsin Supreme Court
110 E. Main St., Suite 440
Madison, W|53703
via email:

clerk@wicourts.gov
Suoreme Court Commi ssione rs(dwicou rts.gov
cad@lesalaction.org
ma ry.triggia no @wicou rts.gov
Re: Request of legal Action of Wisconsin and Wisconsin Judicare for Emergency Order/s in
the Matter of CDC Eviction Moratorium Compliance for Eviction Filings
To the Honorable Justices of the Supreme Court of Wisconsin:

The undersigned is legal counsel to the Apartment Association of Southeastern Wisconsin, lnc.
(AASEW). The Wisconsin Apartment Association (WAA), which represents housing providers
throughout the state, has authorized me to state that this letter also represents their position.
The federal CDC Order issued September 4,2O2O which imposed a moratorium on certain types
of eviction actions has resulted in great uncertainty, inconsistency and (in our view) improper
handling of eviction actions by judges and court commissioners in various counties. Guidance
by the Wisconsin Supreme Court is indeed necessary.
L

The purpose of this letter is to advise the Court that the AASEW and WAA are in the process of
retaining legal counsel in order to make a detailed response to the above-referenced Request
for an emergency order. We expect that such a response would be filed very shortly.
The Court should know that I and other attorneys representing both landlords and tenants in
Milwaukee County have engaged in a bench/bar meeting via Zoom on the questions raised by
the CDC Order. I have also had a series of emails with Chief Judge Mary Triggiano. We
requested that Judge Triggiano issue local rules or guidelines on this CDC matter but she has
declined to do so.
The most important question for the Court to resolve is how the requirement in the CDC Order
that tenants must use "best efforts" to pay partial rent can be enforced when that issue arises
in an eviction action. This is currently being handled improperly by court commissioners and
judges:
1. A judge in Rock County reportedly has dismissed pending evictions outright without
giving landlords an opportunity to raise the partial payment issue or at least staying the action
2. The judge handling evictions in Dane County has reportedly stated during a bench/bar

conference call that she would not allow landlords to question a tenant's Declaration
concerning ability to pay partial rent. Deputy Chief Judge William Pocan in Milwaukee made
similar observation during a bench/bar conference on September Ll_.

a

3. The small claims court judge in Milwaukee County has adjourned a number of
eviction cases until January where the tenant has submitted or claimed they would submit a
Declaration. Such cases should be adjourned for a much shorter time so that the landlord and

tenant can attempt to resolve the partial payment issue.
4. A court commissioner in Milwaukee County has imposed a requirement that landlords
submit an affidavit stating that they had not received a CDC Declaration from the tenant. This
has been imposed without notice and has blindsided pro se landlords in particular, resulting in
an unfair delay in their case.
Finally, the Court should know that we have suggested to Milwaukee County Chief Judge
Triggiano that an issue of partial rent payment might be referred for immediate mediation. The
AASEW has discussed this with Mediate Milwaukee which has been doing an excellent job these
past months in negotiating forbearances by landlords as they await payment of rent relief
through Wisconsin's WRAP assistance.
Respectfu lly subm itted,

Heiner Giese
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Enclosure 2 -Legal Action
and Judic are Request

LncarAction
oI' $ t s c o N s L\
Septembet 27,2020
Chief Justice Patience D. Roggensack
Justice Ann Walsh Bradley
Justice Annette I(ngsland Ziegler
Justice Rebecca Grassl Btadley
Justice Jill I(atofsky
Justice Rebecca Frank Dallet

Justice Brian Hagedorn

Wisconsin Supreme Court
110 E. Main St., Suite 440
Madison,

WI

53703

via email:
ierkGD.wiMart.s.soa

Subremc CotM Commilionen@.wit'oul.r.sot,

Re:

Requested Emetgency Order/s in the Matter

of

CDC Eviction Motatorium Compliance fot Eviction Filings

To
- the HonotableJustices of the Supreme Court of Wisconsin:

I.

THe PnoBLEM

Circuit courts need an efficient and consistent approach to ensure compliance with the CDC
moratorium on evictions. On Septembet 4,2020, the Centers for Disease Confrol and Prevention
(CDC) ordeted a halt to many residential eviction actions nation-wide, through December 31,2020.
Undet the Otdet, evictions against "covered petsons" cannot be initiated or continued fot any
teason except fot those teasons enumerated in the Ordet. In order to be a "covered person"
protected by the Order, the tenant must 1) be able to truthfully swear to certain facts, 2) sign a
declaration sweating to those facts, and 3) deliver the signed declaration to their landlord. Upon
delivery of the declaration to the landlord
point pdor to the execution of the wdt of
^t ^ny
restitution, the eviction defendant becomes a "covered" person under the act.
The purpose of the Otder is to protect public health by mitigating the spread of COVID-19 within
congregate ot shated living settings, or thtough unsheltered homelessness. The CDC concluded that
homeless individuals face significandy incteased risk of contracting and spreading COVID-19. The
CDC wtites fhat "fh]omelessness poses multiple challenges that can exacerbate and ampli$r the
spread of COVID-19. Homeless shelters ate often crowded, making social distancing difficult. Many
persons expetiencing homelessness are oldet or have undedying medical conditions, placing them at

7

highet dsk for severe CO\TD-1g-associated illness."l Acknowledging the CDC warnings, President
Trump issued an executive order addressing the eviction crisis. He wrote, "Increased shared housing
is also potentially ptoblematic to the extent it results in increased in-petson interactions between
older, higher-risk individuals and their younger relatives or friends."2 The President noted:
Those who are dislocated from their homes may be unable to sheltet in place and may
have mote difficulty maintaining a routine of social distancing. They will have to find
alternative living arrangements, which may include a homeiess shelter or a crowded
family home and may also require ttaveling to othet States.3

His Administration, President Trump said, "must do all that it can to help vulnerable populations
stay in their homes in the midst of this pandemic."a Because the focus of the order is on preventing
ot minimizing the spread of this contagious disease to the community as a whole, the protections
afforded by the Order should be granted as btoadly as possible.
The health of the community is at risk if the protections of the Ordet are not granted to all who
quali$t fot such ptotection. The CDC moratorium points out that people facing homelessness face
difficulties adheting to public health tecommendations to prevent COVID-19. These same people
likely face difficulties in navigating the procedutes required to prevent homelessness and further the
goals of the Otder. The ptotection of the community should not hinge on whethet its most
vulnetable members ate sawy and capable enough to understand the process designed tokeep ts all
safe.

II.

Requesr FoR

EMERGENCY

ActroN

WisconsinJudicare and Legal Action of Wisconsin, the two largest providers of civil legal sewices to
low income people in Wisconsin, respectfully urge the Coutt to insdrute a temporary rule requiring
coutt of{icials presiding over tesidential evictions actions to: (1) inquire whether the defendants in
those actions are already "covered persons" undet the Ordet; and (2) to petmit defendants to cettify
at the time of any court appearance in an eviction, including but not lirnited to the return date,
joinder, ot eviction tial, rhat they are "covered persons" under the Ordet. To ensute the rule is
effective, all court commissioners and circuit coutt judges hearing eviction matters should make
available to defendants the CDC's form Certifications, found at
htrps://www.cdc.gov/coronavirusf 2019-ncov/downloads/declaration-fotm.pdf, by hard copy
available in court and online on the court's website. By ascertaining whethet the tenant facing
eviction is a "covered person" under the Ordet, the judicial system, would do its part to protect the
health and welfare of the entire community.

1 Centet for Disease
Control and Ptevention, Assessment of SARS-CoV-2 InFection Ptevalence in Homeless Shelters
Four U.S. Cities, Match 27-Apnl75,2020, Aptl.22,2020, avallable at
https://www.cdc.gov/mmwr / volurnes / 69 f wt/mrn6917e1.htm.
2 Executive ()rder on Ftghting the Sptead of C()YID-19 by Ptoviding Assistance
to Renters and Flomeowners, August
8,2020, available at https://www.whitehouse.gov/presidential-actions/executive-order-Frghting-spread-covid-19-

providing-assis tance-renters-homeowners

/

3

Id.
4 Id.

2

The Cout should take immediate action, as circuit courts ate akeady facingthe difficult task of
enfotcing the federal CDC eviction moratorium, which was not designed with the Wisconsinspecific eviction ptocedures in mind.

III.

AurHonrry

The Court has the authority to act on this request pursuant to Article VII of the Wisconsin
Constitution and its inherent authoriry. See Fltnn u. Dep't of Adnin.,216 \7is. 2d 527,549-50,576
N.W.2d 24s,256 (1998).

IV.

PnoposBo Onoen

The proposed solution is for the Supreme Court to issue an order in substantially the following

form:

Wlmru.its the Centets for Disease Control and Prevention placed a moratotium on
many residential evictions and terminations of tenancy; and

WIIF:,ttl,:,,ts it is not immediately apparent

without further inquiry whether any particular
tenant qualifies as a "covered petson" within the ambit of the CDC Order; and

WtttlRF),\s Wisconsin courts will need to enforce the CDC Order efficiendy and while

ptocessing a high volume of evictions at one time; and

Wlllnti,ts the

Supteme Coutt has administrative and superintending authodty ovet
the courts and judicial system of this state and a duty to promote the efficient and
effective operation of the state's judicial system, Wis. Const. Art. VII, \ 3; In re Kading
70 Wis. 2d 508, 519-20;235 N.!7.2d 409 (1976), and that authority includes ensuring
that the state's circuit courts ptovide consistent access to justice for all parties,
including self-represented litigants; and
'WIIERp,,rs

the constitutional and statutory rights of landlords and tenants remain in
effect during the cuttent public health crisis, as do the dghts of every individual to
equal protection under the law and uniform access to the courts.

The citcuit courts ate ordeted: to temporarily tequire (through Decembet 31,2020)
all court commissioners and judges presiding ovet tesidential eviction actions to

a. inquite whether the defendants in those actions are alteady
"covered persons" under the Otder; and

b.

to permit the defendants in those actions to cetrify at the time of
any court appearance in an eviction, including but not limited to
the return date, joinder, ot eviction trial, that they are "covered
persons" under the Ordet.

c.

make avallable to defendants the CDC's form Certifications by
hard copy available in coutt and online on the court's website.

J

V.

MEMoRANDUM rN SuppoRt op Pnoposeo ORoens

This Court's authodty to issue emergency orders to the lowet courts arises from, and is guaranteed
by, the Wisconsin Constih-rtion. -fea Wis. Const. att. VII, sec. 2. ('The judicial power of this state
shall be vested in a unified court system consisting of one supreme court, a court of appeals, a circuit
court, such trial courts of genetal uniform statewide jurisdiction as the legislature may create by law,
and a municipal coutt if authorized by the legislature. . . ."); see also\Yis. Const. art. VII, sec. 3(1).
("The supreme court shall have superintending and administrative authority ovet all courts."). This
Court also has such inherent powets as ate "necessarry" to preserve its constitulional duty to oversee
the administration oI justice.
Justice tequires that courts enfotce the law swifdy, thoroughly, and consistently, and that wili be
hard to do in evictions without an emetgency order from this Court. About six weeks aftet the
expi-ralion of the federal CARES Act eviction motatorium, Wisconsin courts ate faced with yet
another eviction motatorium. Now, fot the third time, the courts are trying to learn and apply a new
and complicated order, which imposes a temporary moratorium on evictions on most residential
evictions. This Otdet is completely untke the last fwo orders. It prevents a landiord ftom
ptoceeding with an eviction if the landlord has teceived a signed declatation from the tenant
sweating to certain facts.
As with the othet hvo eviction moratoriums, the Order's effectiveness depends on how well the
parties and the courts know about and understand the brand-new law. Savry tenants will know of
the order, be able to print the declaration, and submit it to their landlord. Nlany tenants r.vili not.
Many landlotds will not undetstand the tamifications of receiving the declaration or will dispute its

validiry or whethet the CDC Order applies. Indeed, this is already happening in coutts atound the
state.

To streamline and equalize the process of invoking the CDC's Order, court officials can ask tenants
all the flecessary questions at a reftirn date, joinder hearing, or trial. At the same tirne, they can
addtess coricerns and questions of landlords. IVIany pro-se teriants will be unaware of the federal
moratorium and thus will not knorv to submit a declaration under tl-re CDC order or raise the issue
befote the court. This will inevitably lead to emergency post-judgrnent motions for the tenants who
discover the CDC otder after an eviction is ordeted. Landlords and coutts will be ftustrated b1'
delays, and tenants will be frustrated to defend against illegally brought er,'ictions.
Consistency is key to ensuting equal access to justice for all litigants, as well as furthering the Ordet's
goal of ptotecting the public heaith. Many of !ilisconsin's sevenry-rwo counties have attempted to
respond individually to the public health cdsis. The COVID-19 section of the Wisconsin Courts
r.vebsite shows rnany r.oluninous, varied, and changing ernergency orders frorn various courts. The
tesult is a confusing mixlure of new and inconsistent protective measures and old procedural
tequirements.

That mixture has created peculiat difficulties for vulnerable actors in the court system, namely pro-se
Iitigants. Pro-se litigants, who are disproportionately low-income and people of color, find
themselves in a confusing and complex wodd, trying to protect themselves and their interests at a
time when it has never been mote difficult to navigate the coutt systems. This is especially tme for
4

tenants and landlotds, who often go unrepresented in evictions and have had to decode thtee
cornpletely different eviction moratoriums. Indeed, 90o,/o of tenants in residential evictions have no
representation.s These patties likely lack a thorough understanding of the layered and new CDC

Otder.

In these

uniformify means equal access to justice and public health protections in
communilies across the state. A uniform rule temporarily rsquilirg courts to ascertain whether
eviction defendants are "covered persons" under the Order rvotrld help guarantee that communities
receive protections under the order regardless of the income, education, skill, or ability to obtain an
attorney of the lirigants. Moreover, court resources would be protected by reducing the number of
posrjudgment emergency motions filed by tenants who learn of the CDC order when the Sheriff
posts a notice of eviction.
cases,

This emergency rule would not require that the courts advocate on behalf of the defendants in
evictions actions. Rather, the courts would metely establish whether an eviction action was propedy
"commenced" under lfisconsin Statutes. A complaint for eviction, ot any firrther action in pursuit
of a judgment and writ of restitution, against a "covered person" would not be legal, because the
landlord bringing it would not be "entided to the possession" of the real property in which the
covered person resides. See, Wis. Stats. s. 799.40(1). Therefore, in making inquiry into whether the
defendant is covered by the Order, the courts would only be ascettaining their own capaciry to
proceed in the case, just as they do in detetmining the validity of a termination notice. Execution of
the declaration eady in the eviction process maximizes judicial economy.

In sum,

temporary rule requiring courts presiding over eviction actions to determine whether the
defendants are coveted by the CDC's eviction moratoriurn would facilitate the proper adminisration
of justice, in addition to protecting the public welfare.

VI.

^

CoNIecr

PERSoN

The contact person fot this request is: Chris Donahoe, Housing Priodty Coordinator,LegalAction
of Wisconsin,230 West Wells Street, Room 800, Milwaukee, WI. Attorney Donahoe can be reached
at 474.274.3431. or at cad@legalaction.org.
Legal Action and Wisconsin Judicare, the co-tequestors of this emergency rule, believe this
necessary for the administration of justice across the state and to ensure that the poor and

de

vulnerable can s ill access the courts' ptotection in the most difficult of times.
Respectfully submitted on behalf of
Legal Action of Wisconsin and WisconsinJudicare

/s/

Chns Donahoe

Chtis Donahoe, Housing Priority Coordinator
Legal Acrion of Wisconsin

s Matthew Desmond, "Unaffordable America:
Poverty, housing, and eviction," Fast Focus 22 Q015):
at l.rttps://q,.wrv.irp.wisc.edu/publicatir>ns/Fasrfocus/pclfs/FF22-20l5.pdf
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention
Temporary Halt in Residential
Evictions To Prevent the Further
Spread of COVID-l9
AGENCY: Centers

for Disease Control and

Plevention (CDC), Department of Health
and Human Services (HHS).
ACTION: Agency Order.
The Centers for Disease
Control and Prevention (CDC), located
within the Department of Health and
Human Services (HHS) announces the
issuance of an Order under Section 361
of the Public Health Service Act to
temporarily halt residential evictions to
prevent the further spread of COVID-19.
DATES: This Order is effective
September 4, 2O2O through December
SUMMARY:

31.,2020.
FOR FUBTHER INFORMATION CONTACT:

Nina Witkofsky, Acting Chief of Staff,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS
H21-'tO, Atlanta, GA 30329; Telephone:
404-63S-7000; Emaii: c dcre gulations@
cdc.gov,
SUPPLEMENTARY INFORMATION:

Background
There is currently a pandemic of a
respiratory disease ("COVID-19")
caused by a novel coronavirus (SARSCOV-2) that has now spread globally,
including cases reported in all fifty
states withln the United States plus the
District of Columbia and U.S. territories
(excepting American Samoa). As of
August 24,2O2O, there were over
23,000,000 cases of COVID-19 giobally
resulting in over 800,000 deaths; over
5,500,000 cases have been identified in
the United States, with new cases being
reported daily and over 174,000 deaths
due to the disease.
The virus that causes COVID-19
spreads vely easily and sustainably
between people who are in close contact
with one another (within about 6 feet),

mainly through respiratory droplets
produced when an infected pelson
coughs, sneezes, or talks. Some people
without symptoms may be able to
spread the virus. Among adults, the risk
for severe illness fi'om COVID-I9
incleases with age, with older adults at
highest risk, Severe illness means that
persons with COVID-I9 may require
hospitalization, intensive cal'e, oL a
ventilator to help thern breathe, and
may be fatal. People of any age with
certain underlying medical condiiiot-rs,
such as caltcer, an

immunocompromised state, obesity,
serious heart conditions, and diabetes,
ale at increased risk for severe illness
fi'om COVID-19.1
COVID-19 presents a historic threat to
public health. According to one recent
study, the mortality associated with
COVID-19 during the early phase of the
outbleak in New York City was
comparable to the peak mortality
observed during the 1918 H1N1
influenza pandemic.2 During the 1918
H1N1 influenza pandemic, there were

approximately 50 million influenzarelated deaths worldwide, including
675,000 in the United States. To
respond to this public heaith threat, the
Fedelal, State, and Iocal governments
have taken unprecedented or
exceedingly rare actions, including
border closures, restrictions on travel,
stay-at-home orders, mask requirements,
and eviction moratoria, Despite these
best efforts, COVID-19 continues to
spread and fur'ther action is needed.
In the context of a pandemic, eviction
moratoria-like quarantine, isolation,
and social distancing-can be an
effective public health measure utilized
to prevent the spread of communicable
disease. Eviciion moratoria facilitate
self-isolation by people who become ill
or who are at risk for severe illness from
COVID-19 due to an underlying
medical condition, They also allow
State and local authorities to more
easily implement stay-at-home and
social distancing directives to mitigate
the community spread of COVID-19.
Furthermore, housing stability helps
protect public health because
homeiessness increases the likelihood of
individuals moving into congregate
settings, such as homeless shelters,
which then puts individuals at higher
risk to COVID-19. The ability of these
settings to adhere to best practices, such
as social distancing and other infection

contlol measures, decreases as
populations increase. Unsheltered
homelessness also increases the risk that
individuals will experience severe
illness from COVID-19.

Applicability
Under this Order, a landlord, owner
of a residential property, or other
person 3 with a legal light to pursue
t

C,DCJ""pl" u,ith Certain Medical Conditions,

|ttt p s :/ /tt tw.cd
ext ra - pre ca

c.gov / coro navirus / 2 0 1 g- r1c ov / nee d-w i t h en e cl i c a ) -

u t i ott s / p e o p I e

con diti on s. httn I (accessed August 26, 2O2O).
2Faust
JS, Lin Z, del Rio C. Comparison of
Estimated Excess Deaths in Nerv York City During
the COVID 19 and 1918 lnfluenza Pandenics.
JANIA New Open. 2O2Oi3(B\e2O17 527. doi:1O.1,OO1,
jarnanetu'orkopen.2020.l 7 527.
:r

For purposes of this Order, "person" includes
corporations. companies, associations, firms,

I

eviction or possessoly action, shall not
evict any coveled pelson from any
residential ploperty in any julisdiction
to which this Order applies duling the
effective period of the Order. This Order
does not apply in any State, local,

territorial, or tribal area with a
moratorium on residential evictions that
provides the same or greater level of
public-health protection than the
requirements listed in this Order. Nor
does this order apply to American
Samoa, which has reported no cases of
COVID-19, until such time as cases are
reported.

In accordance with 42 U.S.C. 26a(e),
this Order does not preclude State,
local, territorial, and tribal authorities
from imposing additional requirements
that provide greater public-health
protection and are more restrictive than
the requirements in this Order.
This Order is a temporary eviction
moratorium to prevent the further
spread ofCOVID-19. This Order does
not relieve any individuai of any
obligation to pay rent, make a housing
payment, or comply wiih any other
obligation that the individual may have
under a tenancy, lease, or similar
contract. Nothing in this Order
precludes the charging or collecting of
fees, penalties, or interest as a result of
the failure to pay rent or other housing
payment on a timely basis, under the
terms of any applicable contract.
Renter's or Homeowner's Declaration
Attachment A is a Deciaration form
that tenants, lessees, or residents of
residential properties who are covered
by the CDC's order temporarily halting
residential evictions to prevent the
further spread of COVID-19 may use, To
invoke the CDC's order these persons
must provide an executed copy ofthe
Declaration form (or a similar
declaration under penalty ofperjury) to
their landlord, owner of the residential
property where they live, or other
person who has a right to have them
evicted or removed from where they
live. Each adult listed on the lease,
rental agreement, or housing contract
should likewise complete and provide a
declaration. Unless the CDC order is
extended, changed, or ended, tire order
prevents these persons fiom being
evicted or removed fi'om where they are
living tlrrough December 31,, 2O2o.
These persons are still required to pay
rent and follow all the other terms of
their lease and rules of the place where
they live. These persons may also still
be evicted for reasons other than not
paying lent or making a housing
partnerships, societies, and joint stock companies.
u'ell as inclividrrals.

as
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payment. Executed declarations should
not be returned to tlie Fedelal
Govelnment.
Centers for Disease Control and
Prevention, Department of Health and
Human Services

Order Under Section 361 of the Public
Health Service Act(42 U.S.C.264) and
42 cFF. 70.2

Temporary Halt in Residential
Evictions To Prevent the Further
Spread ofCOVID-I9

Summary
Notice and Order; and subject to the

limitations under "Applicability":
Under 42 CFR 70.2, a landlord, owner
of a residential ploperty, or other
person a with a legal right to pursue
eviction or possessory action, shall not
evict any covered person from any
residential property in any jurisdiction
to which this Order applies during the
effective period ofthe Order.

Definitions
"Available government assistance"
means any governmental rental or
housing payment benefits available to
the individual or any household
member.

"Available housing" means any
available, unoccupied residential
property, or other space for occupancy
in any seasonal or temporary housing,
that would not violate Federal, State, or
local occupancy standards and that
would not result in an overall increase
ofhousing cost to such individual.
"Covered person" s means any tenant,
lessee, or resident of a residential
property who provides to their landlord,
the owner of the residential property, or
a For purposes of this
Order, "person" includes
corporations, comparies, associations, firms,
putnerships, societies, and joint stock companies,
as rvell as individuals.
5 This definition is based
on factors that ile
knowr to contribute to evictions and thus increase
the need for individuals to move into close quarters
in neu' congregate or shared living arrangemelts or
experience homelessness. Individuals u'ho suffer
job loss, have limited financial resources, are low
income, or have high out-of-pocket medical
expenses are more likely to be evicted for
Donpayment of rent than others not experiencing
these factors. See Desmond, M., Gershenson, C.,
IAIho gets evicted? Assessing individual,
neighborhood, and nettrork factols, Social Science
Researclr 62 (201.7\, 366-377, llttp://dx.doi.org/
1 0.1 01 6/j.ssresearch.201
6.08.01 7, (i dentifying job
loss as a possible predictor of eviction because
rentels r.]ro lose their jobs experience not only a
sudden loss of income but also the loss of
predictable futnre income). According to one
sLrrve)', over one quarter (26%) ofrespondents also
identifiecl job loss as the primary cause of
lromelessness. See 2o1g San Francisco I{omeless
Poiut-in-'l'ine Count & Survey, page 22, available
at: htt p s : / / h slt. sfgov.ot'g/ tt,p- co nte nt / u p loa d s / 2 0 20 /

0

1

/ 2 0 1 9 HI R D Rep

1.pdf .

ort

S an

Fro n c i sco_F i nalDroft-

other person with a legal light to pul'sue
eviction or a possessoly action, a
declaration undel penalty of per-iury
indicating that:
(r) The individual has used best
efforts to obtain all available
govelnment assistance for rent or
housing;
(z) The individual either (i) expects to
earn no more than $99,000 in annual
income for Calendal Year 2020 (or no
more than $1S8,000 if filing a joint tax
return),6 (ii) was not required to report
any income in 2019 to the U.S. Internal
Revenue Service, or (iii) received an
Economic Impact Payment (stimulus
check) pursuant to Section 2201 ofthe
CARES Act;
(3) the individual is unable to pay the
full rent or make a full housing payment
due to substantial loss ofhousehold
income, loss of compensable hours of
work or wages, a lay-off, or

extraordinary

7

out-of-pocket medical

expenses;
(+) the individual is using best efforts
to make timely partial payments that are
as close to the full payment as the
individual's circumstances may permit,

taking into account other
nondiscretionary expenses; a nd

(s) eviction wiruld likely'render the

individual homeless-or force the
individual to move into and live in
close quarters in a new congregate or
shared living setting-because the
individual has no other available

housing options.
"Evict" and "Eviction" means any
action by a landlord, owner of a
residential property, or other person
with a legal right to pursue eviction or
a possessory action, to remove or cause
the removai ofa covered person from a
residential property. This does not
include foreclosure on a home mortgage.
"Residential property" means any

property leased for residential purposes,
including any house, building, mobile
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simiIal dr,r,elling Ieased for lesidential
purposes, but shali not include any
hotel, motel, or other guest house rented
to a tempolaly guest ol seasonal tenant
as defined under the lar,vs of the State,
ten'itorial, tribal, or local julisdiction.
"State" shall have the same definition
as under 42 CFR 70.1, rneaning "any of
the 50 states, plus the Distlict of
Columbia,"
"U.S. terlitory" shall have the same
definitiorr as lrnder' 42 CFR 7O.1,,
meaning "any territoly (also known as
possessions) of the United States,
including American Samoa, Guam, the
Northern Maliana Islands, the
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands."
Statement of Intent
This Order shall be ir.rterpreted and
implemented in a manner as to achieve
the follorving objectives:

.

Mitigating the splead of COVID-19

within congregate or shared living
settings, or through unsheltered
homelessness;
. mitigating the further spread of
COVID-19 from one U.S. State or U.S.
territory into any other U.S. State or
U.S, territory; and
o supporting response efforts to
COVID-19 at the Federai, State, local,
territorial, and tribal levels,
Background
There is curlently a pandemic of a
respiratory disease ("COVID-19")
caused by a novel coronavirus (SARSCOV-2) that has now spread globaliy,
including cases reporied in all fifty
states within the United States plus the
District of Columbia and U.S. territories
(excepting American Samoa). As of
August 24,2O2O, there r,rrere over
23,000,000 cases of COVID-I9 globally
resulting in over 800,000 deaths; over
5,500,000 cases have been identified in

the United States, with new cases being
home or land in a mobile home park, or reported daily and over 174,000 deaths
due to tire disease.
The virus that causes COVID-1S
" A""".dl"g t" one study, the national tn obedroom housing u'age in 2020 tvas $23.96 per hour spreads very easily and sustainably
(approximately, $49,837 annually), neaning that an
between people who are in close contact
hourly wage of $23.96 was needed to afford a
with one another (within about 6 feet),
modest two bedroom house u'ithout spending more
thil 30% of one's itrcome on rent. The hourly u'age mainly through respiratory droplets
needed in Han'aii (the highest cost U.S. State for
produced when an infected person
rent) was $38.76 (approximately $80,621 aDnually).
coughs, sneezes, or talks. Some people
See National Low-hrcome Housing Coalition, Out o/
without symptoms may be able io
Reach: The High Cost of Housing 2020, available at:
spread the virus. Among adults, tlie risk
http s :/ /repon s.n li h c. org/ o or. As fu rther explained
herein, because this Order is iutended to serve the
for severe illness from COVID-IS
critical public heallh goal of preveiltiug evicted
increases with age, witir older adults at
individuals from potentialll' contributing to the
highest risk, Severe illr"ress means that
interstate spread oI COVID-1 I through movement
persons with COVID-19 rnay lequire
into close quarters in netv congregate, shared
housing settings, or though homelessrress, the
hospitalization, intensive care, or a
lrigher income thresholds listecl here have been
ventilator to help them breathe, and
determined to better serve this goal.
may be fatal. People ol any age rn ith
i An extraordinail rrredical expelse is rtr1,
certain undellying ntedical conditions,
unreimbursed nedir:al expeuse likell' to exceed
7.5% of one's adiusled gross income for the year.
such as cancer, an
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immunocomplomised state, obesity,
serious healt conditions, and diabetes,
are at increased risk for severe illness
from COVID-Ig.s
COVID-1S presents a hisiolic threat to
public health. Accolding to one recent
study, the mortality associated with
COVID-19 during the early phase of the
outbreak in New York City was
comparable to the peak mortality
observed during the 1918 H1N1
influenza pandemic.s During the 1918
H1N1 influenza pandemic, there were
approximately 50 million influenzarelated deaths worldwide, including
675,000 in the United States. To
respond to this public health threat, the
Federal, State, and local governments
have taken unprecedented or
exceedingly rare actions, including
border closures, restrictions on travel,
stay-at-home orders, mask requirements,
and eviction moratoria. Despite these
significant efforts, COVID-1S continues
to spread and furtler action is needed,
In the context of a pandemic, eviction
moratoria-like quarantine, isolation,
and social distancing-can be an
effective public health measure utilized
to prevent the spread of communicable
disease. Eviction moratoria facilitate
self-isolation by people who become ill
or who are at risk for severe illness from
COVID-19 due to an underlying
medical condition. They also allow
State and local authorities to 4ore
easily implement stay-at-home and
social distancing directives to mitigate
the community spread of COVID-19,
Furthermore, housing stability helps
protect public health because
homelessness increases the likelihood of
individuals moving into close quarters
in congregate settings, such as homeless
shelters, which then puts individuals at
higher risk to COVID-10

Applicability
This Order does not apply in any
State, local, territorial, or tribal area
with a moratorium on residential
evictions that provides the same or
greater level of public-health protection
than the requirements listed in this
Older. In accordance with 42 U.S.C,
20+(e), this Order does not preclude
State, Iocal, telritorial, and tribal
authorities from imposing additional
requirements that provide greater
public-health protection and are mole
CDC, People rvith Certain Meclical Conditions,
http s : / hvtnr. c d c.gov/ cot'o navi rtt s / 2 0 7 9- nc ov / nee d ext ro-ptecout iolt s / p e op I e - wit h tr e cl i co l coitditiotls.llttlrl [accessed August 26, 2020).
!, Faust
JS, Lin Z, del Rio C. Conrparison of
Estimatecl Excess Deaths in Nen' York Cit)' During
the COVID-19 and 1918 Influenza Panclernics.
JA MA Nerv Opetr. 2O2Ot3(B):e2O1 7 527. d oi : 1 0. 1 0 0 1 /
ja n an etw orko pen. 2 0 2 O. 1 7 5 2 7.
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restrictirre than the requirements in this
Older.
Additionally, this Oldel shall not
apply to Amelican Samoa, r,r,hich has
reported no cases ofCOVID-I9, until
such time as cases are reported.
This Order is a tempolaly eviction
moratoriurn to preveni the furthel
spread oICOVID-I9. This Order does
not relieve any irrdividual of any
obligation to pay rent, make a housing
payment, or compiy with any other
obligation that the individual may have
under a tenancy, lease, or similar
contract. Nothing in this Order
precludes the charging or collecting of
fees, penalties, or interest as a result of
the failure to pay rent or other ltousing
payment on a timely basis, under the
terms of any applicable contlact.
Nothing in this Order precludes
evictions based on a tenant, lessee, or
resident: (f ) Engaging in criminal
activity while on the premises; (2)
threatening the health or safety of other
residents;1 o (3) damaging ol posing an
immediate and significant risk of
damage to property; (4) violating any
applicable building code, health
ordinance, or similar regulation relating
to health and safety; or (5J violating any
other contractual obligation, other than
the timely payment of rent or similar
housing-related payment (including
non-payment or late payment of fees,
penalties, or interest).

Eviction and Risk of COVID-19
Transmission
Evicted renters must move, which
leads to multiple outcomes that increase
the risk of COVID-I9 spread.
Specifically, many erricted renters move
into close quarters in shared housing or
other congregate settings, According to
the Census Bureau American Housing
Survey, 32% ofrenters reported that
ihey would move in with lriends or
family members upon eviction, which
would introduce new household
members and polerrl ially irrcrease
household crowding,ll Studies show
that COVID-1I transmission occurs
readily within households; household
contacts are estimated to be 6 times
more likely to become infected b1, an

index case of COVID-1S than other
close contacts.l2
Shared hor.rsing is not limited to

fi'iends and family. It includes a broad
range of settings, including tlansitional
housing, and domestic violence and
abuse shelters, Special considerations
exist fol such housing because of the
challenges of maintaining social
distance, Residents often gather ciosely
or use shared equipment, such as

kitchen appliances, laundry facilities,
stairwells, and elevators. Residents may
have unique needs, such as disabilities,
cognitive deciine, or no access to
technology, and thus may find it more

difficult to take actions to protect
themselves from COVID-19. CDC
recommends that shelters provide new
residents with a clean mask, keep them
isolated from others, screen for
symptoms at entry, or arrange for
medical evaluations as needed
depending on symptoms.l3
Accordingly, an influx ofnew residents
at facilities that offer support services
could potentially overwhelm staff and,
if recommendations are not followed,
lead to exposures.
Congress passed the Coronavirus Aid,
Relief, and Economic Security (CARES)
Act (Pub. L. 116-136) to aid individuals
and businesses adversely affected by
COVID-19, Section 4024 of the CARES
Act provided a 120-day moratorium on
eviction filings as well as other
protections for tenants in certain rental
properties with Federal assistance or
federally related financing. These
protections helped alleviate the public
health consequences of tenant
displacement during the COVID-19
pandemic. The CARES Act eviction
moratorium expired on July 24,2O2O.14
The protections in the CARES Act
supplemented temporary eviction
moratoria and rent freezes implemented
by governors and local officials using
emergency powers.
Researchers estimated that this

temporary Federal moratorium provided
relief to a material portion of the
nation's roughly 43 million renters,l5
12 Bi
Q, \{n Y, Mei S, et al. Epidentiology and
transntissiott of COVID-19 itr 391 coses ond 12Bo
of their close contacts itt Shenzhen, China: a
rctrospective cohort study. Larcet Infect Dis 2020,

rolndividuals u,ho might have COVID tg are
advised to stay home except to get medical care.

htt p s :/ / cl oi. org/ :t 0. 1 0 1 6 / 5 1 4 7 3 - 3 09 9( 2 0) 3 0 2 87 - 5.
r3 See CDC COVID-I9 Guidance for Shared or
Congregate Housing, available al: https://
r'r' ntr,. c d c. gov / c ot'o n avi ru s / 2 0 1 I - n c ov / c o tn n u n i ty /

Accordingll,, individuals rrho rright have COVID-

sh arecl - con gre gat

alrd take reasonable precautio)rs to rot sPread
the diseasc shonld rrot be evicted on the ground that
thev ura1, Pose a health or safctv threat to other
residents. See l,l4rot to Do il You ae Srck, available

con

1

I

aI lttt p s : / /tt

tt'rv. c d c. got, / cot'ort ovi nt s/ 2 0 1 I - n c ov / if-
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r r Unitecl Statcs CeDsus Bureau. Alrerican
Ilonsirrg Snrvel'. 201,7, http s :/ /$'rt'rr.cc|sirs.gor,/
pJpgiu rns-surve.-y.s / alt s.ht ntL
t

e -hou se / gu i cl a tt ce - sh arecl gre gat e - h o u s i t t g. ltt nr l.
rn Because evictions gerrerallJ' require 30-days'

notice, the effects of housing displacement due to
the expiration of the CARES act are not exPected
to tuanifest until August 27 ,2020,
I 5 See Cougressional Research Seivice, C,4II-ES
Act Eviction Nloratoriuilt, (April 7, 2020) available

at

htt p s : / / crsrcp ort s.con gres
1N11320.
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Approximatel)' 12.3 million rental units
lrave iederally backed linancirrg,
representing 2B% ol lenters. Othel clata
show more than 2 million housing
vouchels along with apploxirnatelv 2
million other federally assisted lental
units,16
The Federal moratorium, however,
did not reach all Lerters. Many renters
who fell outside the scope of the Fedelal
molatorinm were protected undel State
and local moratoria. In the absence of
State and local protections, as many as

30-40 million people in Arnerica could
be at risk of eviction.lT A wave of
evictions on that scale would be
unprecedented in modern times.l8 A
large portion ofthose who are evicted
may move into close quarters in shared
housing or, as discussed below, become
homeless, thus contributing to the
spread of COVID-19.
The statistics on interstate moves
show that mass evictions wouid likely
increase the interstate spread of COVID19. Over 35 million Americans,
representing approximaiely 10% of the
U.S, population, move each year.ls)
Approximately 15% of moves are
interstate.2o

Eviction, Homelessness, and Risk of
Severe Disease From COVID-19

Evicted individuals without access to
housing or assistance options may also
contribute to the homeless population,
including older aduits or those with
underlying medical conditions, who are
more at risk for severe illness from
COVID-IS than the general
population.2l In Seattle-King County, 515% of people experiencing
homelessness between 2018 and 2020
cited eviction as the primary reason for
becoming homeless. 22 Additionally,
16See HUD,

A Picture ofSubsidized I-Iouseholds
Geueral Description of the Data and Bibliography,
available at: https : / /www.huduser.gov / pofi
d

ota sets / as st h sg/ state dato

9 B/

descri

al

pt.htnl.

/

See

rrutv.o sp

en

i n stitut e.org/ bl og-p ost s /th e-c ovi d - 1 I -

evicti on- cri si s -a n -estinete d - 3 0-4 0 -ni I 1i on- pe oplei n -aneri ca -sre-at -ri sk /.
1 8
As a baseline, approximately 900,000 renters
are evicted every year in the United States.
Princeton University EViction Lab. Nalional
Estimates: Eviction in America. .htfps:,/,/
evict i on I ab. org/ nat i otru I -e st i m at e s /.
1$See U.S. Census Bureau, CPS Historical

Migration/Geographic Mobility Tables, available at
https:/ /n rvrv.census.gov/ data/tobles/t inte-series /
cl em o / geogaph ic nobi I itj,/ 11 ist or i c.ltt nll.
-
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easily access iacilities to engage in
handwashing with soap and water.
Extensive outbreaks of COVID-19
have been identified in homeless
shelters.2a In Seattle, Washington, a
network of three related homeless
sheltels experienced an outbreak that
led to +3 cases among residents and staff
members.25 In Boston, Massachusetts,
universal COVID-19 testing at a single
shelter revealed 147 cases, representing
36% of shelter residents.26 COVID-I9

testing in a single shelter in San
Francisco led to the identification of tOt
cases (67% ofthose tested),27
Throughout the United States, among
208 shelters reporting universal
diagnostic testing data, 9% of shelter
clienis have tested positive.2s
CDC guidance recommends increasing
physical distance between beds in
homeless shelters.2s To adhere to this
guidance, shelters have limited the
number of people served throughout the
United States. In many places,
considerably fewer beds are available to
Lr

ploa d s/ 2 O 2 0 /0 7 / Count-U s-In - 2 0 2 0 -Final _

7

.29.2020.pdf

z: United States Depadment of Housing and
Urban Developrnerlt. The 2017 Annual Homeless
Assessment Report (AHAR) to Congress: Pilt 2.
Available at: http s : / /fi I es.hu dexchange.info /
re

Emily Benfer, et al., The COVID-19
Evictiott Crisis: An Estinated 30-40 14illion People
itt Anerica arc at Risk, available aI: https://
17

some individuals and families who are
e'r'ictecl may originally stay with farnily
ol h'iends, but sr.rbseqr.rently seek
homeless services. Among people who
entered shelters throughout the United
States in 2017, 27yo wele staying with
family or fi'iends befolehand.23
People experiencing homelessness ale
a high-risk population, It may be more
difficult for these persons to
consistently access the necessaly
lesources in order to adhere to public
]realth recommendations to prevent
COVID-19. For instance, it may not be
possible to avoid certain congregate
settings such as homeiess shelters, or

|d.

21 See CDC, Coronavirus Disease 2019 (COVID19), People Who Are at Increased Risk for Severe
Illness, available at https :/ /w,ttv.cdc.gov/

coro n avi n s/ 2 0 :t g tt c otr /tt ee d - ext ro - p rec o u t i o rts /
people-(rt-increo serlrisk../rtIrl (accessed Augrrst 26.
2O2O).
22 Seattle-King Countv. Point in 'Iirne Count.
http s : / /re gi ott o I lt orrre}esss_r,slern.orB / v,p- c o nt e t t /
1

sources/

rl

ocum ents / 2 o 1 7 -AHAR-P ott- 2.p

df

Mosites E, et al,,4ssessrnent of SARS-CoV-2
Infection Prevaletrce in Honeless Shelters-Four
U.S. Citie s, ivlo rc h 2 7-Apfi I 1 s, 2 0 2 0. MMWR zo2o
Maf, 1i6g(17\s21-s22.
2sTobolorvsky FA, et al. COVID-19 Outbreak
Atnong Three Affiliated Honteless Seruice SitesKittg County, I4ta shington, 2020. MltlWR 2O2O May
2a

1;69(1 7):523-5 26.
26 Baggctt TP, Keyes H, Sporn N, Gaeta
JM.
Prcvalence of SARS-CoV-2 Infectiott in Residents of
a Large Honreless Shelter in Boston.IAMA. 2O2O
Apt 27;323(21.12191-2. Online ahead of print.
27 Imbert E, et al. Coronovirus Diseose 2019
(COVID-l9) Outbrcak in a San Francisco Honeless
Slre/ter. Clin Infect Dis. 2020 Aug 3.
2rrNational I-lealth Care for the Honreless Corurcil
and Centers lbr Disease Control and Preveltion.
Universal Testing Data Dashboard. Available at:
Irt t p s :/ / n lt c h c. org/ cd c- c ovi d - d a sltboard /.
2r)Celters for Disease Control and Preventiotr.
lnterim Guidance for Homelcss Service Proviclers to
Plan arrd Responcl to COVID 19. https://
rvtttr,.cdc.gov/ coronovi rus/ 2 01 9- ttcot,/conuuuttity/
,lr orneless-slr ellels /plott- prepure+espottd.ht
ntl.
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individuals r.t'ho become homeless.
Shelters that do not adhere to the
guidance, and operate at oldinary ol
increased occupancy, are at gleater lisk
for the types of outbleaks desclibed
above. The challenge of mitigating
disease transmission in homeless
shelter-s has been compounded because
some organizations have chosen to stop
or limit volunteer access and

participation.
In the context of the current
pandemic, large increases in evictions
could have at least two potential
negative consequences. One is if
homeless shelters increase occupancy in
ways that increase the exposule risk to
COVID-19. The other is if homeless
shelters turn away the recently
homeless, who could become
unsheltered, and further contribute to
the spread of COVID-19. Neither
consequence is in the interest of the
public health.
The risk of COVID-19 spread
associated with unsheltered
homelessness (those who are sleeping
outside or in places not meant for
human habitation) is of great concern to
CDC. Over 35% of homeless persons are

typically unsheltered.3o The
unsheltered homeless are at higher risk
for infection when there is community
spread of COVID-I9. The risks
associated with sleeping and living
outdoors or in an encampment setting
are different than from staying indoors
in a congregate setting, such as an
emergency shelter or other congregate
living facility. While outdoor settings
may allow people to increase physical
distance between themselves and
others, they may also involve exposure
to the elements and inadequate access to
hygiene, sanitation facilities, heaith
care, and therapeutics. The lattel factors
contribute to the further spread of

COVID-I9.

Additionally, research suggests that
the population of persons wlio would be
evicted and become homeless would
include many who are predisposed to
developing severe disease from COVID19. Five studies have shown an
association between eviction and
hypertension, which has been
associated with more severe outcomes
from COVID-19.lJ1 Also, the homeless
:r(tIn

Januay 2018, 552,830 people u'ere couDted
in the UDited States. Ofthose,194,467
(35 percelt) u'ere unsheltered, and 358,363 (65
percent) rvere sheltered. See, Council of Econonric
Arlvisors, The Stote of Llonelessness itt Anterico
(Septenrber 2019), available al llttps://
rlrvn'.rry'rile.lrouse 6otr / rt p-cont e ttt / u pl o o d s/ 2 0 1 I / 0 9 /
'l' h e - St at e- of-H ont e I e ssn es s-i tt - An eri c cr.p clf .
:rr Flugo Vasquez-Vera, et al. Tlte thrcat of honte
evictiort and its eflects otr heoltlt t)trough the equitv
as homeless

ConliDu(t(i
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often have undellying conditions that
inclease t]ieil lisk of severe outcomes of
COVID-I9.32 Amor.rg patients with
COVID-19, honelessness has been
associated with increased likelihood of
hosnitalization.:J:r
These public lrealllr lisks may
increase seasonally. Each year, as winter
approaches and the temperatule drops,
mar-ry homeless move into shelters to
escape the cold and the occupancy of
s]relters increases.:ra At the same time,
thele is erridence to suggest that the
homeless are more susceptible to

respilatory tract infections,3s which
may include seasonal influenza, While
there are diffelences in the
epidemiology of COVID-19 and
seasonal influenza, the poteniial cocilculation ofviruses during periods of
increased occupancy in shelters could
increase the risk to occupants in those
sheltels.
In sholt, evictions threaten to increase
the splead of COVID-19 as they force
people to move, often into close quarters
in new shaled housing settings with
friends or family, or congregate settings
such as homeless shelters. The ability of
these settings to adhere to best practices,
such as social distancing and other

infection control measures, decreases

as

populations increase. Unsheltered
homelessness also increases the risk that

individuals will experience severe
illness from COVID-19.

Findings and Action
Thelefore, I have determined the
temporary halt in evictions in this Order
constitutes a reasonably necessary
measure under 42 CFR 70.2 to prevent
the further spread of COVID-19

thloughout the United States. I have
fulther determined that measures by
states, localities, or U.S, territories that
lens: A systentatic revien,. Social Science and
Medicine. 17 5 (2077) :t99e208.
:z Fazel S, Geddes
JR, Kushel M. The health of
honteless people in high-inconte countries:
d escri ptive ep i d e n i ol ogy, h e a lt h c on sequence s, ond
rl p ol i cv reconun en d ati ons. Lancet.
201 4;384(995 3):1 s20-1 540.
:r:r Hsu HE. el a\. Ilace/Ethnicity,
Undeilying
Medicol Conclitions, Hornelessrress, and
Hospitolizdiott Status of Adult Potiettts $,itlt
CO\tlD-19 at on Urban Safety-Net Meclical Center*
Bostott, Nlass1chusetts, 2020. MMWR 2020 Jul
10;69(27):864 869. Historically, African Americans
and I{ispanic Americans are disproportionately
representecl ir) evictions compared to other races.
Tlrel' 21s more likely to experierlce severe oulcomes
cl itt i ca I

on

ofCOVID r9.Id.
:]4

See, generalh,, the

do not meei or exceed these minimum
plotections ale insufficient to prevent

the interstate spread of COVID-I9.3(i
Based on the convergence of COVID19, seasonal influenza, and the
increased risk of individuals sheltering
in close quartels in congregate settings
such as homeless shelters, which may
be unable to provide adequate social
distancing as populations increase, all
of which may be exacerbated as fall and
winter approach, I have determined that
a temporary halt on evictions through
December 31,2O2O, subject to further
extension, modification, or rescission, is

appropriate.
Therefore, under 42 CFR 70.2, subject
to the limitations under the
"Applicability" section, a landlord,
owner of a residential property, or other
person with a legal right to pursue
eviction or possessory action shall not
evict any covered person from any
lesidential property in any State or U.S.
territory in which there are documented
cases ofCOVID-19 that provides a level
of public-health protections below the
requirements listed in this Order.
This Order is not a rule within the
meaning of the Administrative
Procedure Act ("APA") but rather an
emergency action taken under the
existing authority of 42 CFR 70.2. In the
event that this Order qualifies as a rule
under the APA, notice and comment
and a delay in effective date are not
required because there is good cause to
dispense with prior public notice and
comment and the opportunity to
comment on this Order and the delay in
effective date. See 5 U.S.C. s53(b)(3XB).
Considering the public-health
emergency caused by COVID-19, it
would be impracticable and contrary to
the public health, and by extension the
public interest, to delay the issuance
and effective date ofthis Order,
A delay in the effective date ofthe
Order would permit the occurrence of

evictions-potentially on a mass scalethat could have potentially significant
consequences. As discussed above, one

potential consequence would be that
evicted individuals would move into
close quarters in congregate or shared
living settings, including homeless
shelters, which would put the
individuals at higher risk to COVID-19.
Another potential consequence would
be if evicted individuals become

Annual Homeless

Assessrrerlt Report to Congress (2007), available at:
h tt p s : / /vt'rrtr. lt n rl u ser. got / P tt bl i c uti o ns / p d f/ a lru r. p df
(acknou,leclging the seasonalitl, of shelter lted rrse).
:ls Lv TDA. Edouard S, Badiaga S, et al.
Epicleniologv of respiratorv pathogen carriage in
the horueless population \vithin two shelters ilr
Marseille. Irrance. 2015 2017r Cross sectional 1-day
srrryevs. Clin Nlicrobiol IDlect. 2019; 25(2):249.e7
24ll.e6.
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States, public health measures are

implemerrted at all levels ofgovernrnent, including
the Federal, State, local, aDd tribal levels, Publicll,available compilations of pelding measures
indicate that eviction nroratoria and other
proteclions fronr eviction have expired or are set to
expire irr nran1, jurisclictions. Eviction Lab, COVID19 Housitrg Policy Scorecard, availaltle al https://
ettictionIab.org/ cot icl -policv-scorecord / .

homeless and unsheltered, and further
contribute to the spread of COVID-19. A
delay in the effective date of the Order
that leads to such consequences would
defeat the purpose of the Order and
endanger the public health. Imn.rediate
action is necessarv.

Sin'rilarly, if thii Order qualifies as a
rule under the APA, the Office of
Information and Regulatory Alfairs has
detelrnined tliat it would be a major rule
undel the Congressional Review Act
(CRA). But there would not be a delay

in its effective date. The agency has
determined that for the same reasons,
there would be good cause under the
CRA to make the requirements herein
effective immediately,
If any provision oIthis Older, or the
application of any provision to any
persons, entities, ol circumstances, shall
be held invalid, the remainder of the
provisions, or the application of such
provisions to any persons, entities, or
circumstances other than those to which
it is held invalid, shall remain valid and

in effect.
This Order shall be enforced by
Federal authorities and cooperating
State and local authorities through the
provisions of 1B U.S.C. 3559, 357't; 42
u.s,c. 243, 268, 271i and 42 cFR 70.18.
However, this Order has no effect on the
contractual obligations of renters to pay
rent and shall not preclude charging or
collecting fees, penalties, or interest as
a result of the failure to pay rent or other
housing payment on a timely basis,
under the terms of any applicable
contlact.

Criminol Penalties
Under 18 U.S.C. 3559, 3571,;42U.5.C.
person
violating this Order may be subject to a
fine of no more than $100,000 if the
violation does not result in a death or
one year in jail, or both, or a fine of no
more than $250,000 if the violation
results in a death or one year in jail, or
both, or as otherwise provided by law.
27"1; and 42 CFR 7O.1.8, a

An olgar"rization violating this Older'
may be subject to a fine of no more than
$200,000 per event ifthe violation does
not lesult in a death or $500,000 per
event ifthe violation results in a death
or as otherwise provided by iaw. The
U.S. Department of Justice may initiate
court proceedings as appropriate

seeking imposition of these criminal
penal t ies.

Notice to Cooperating State and Local

Officials
Under 42 U.S,C. 243, the U.S.
Department of Health and Human
Services is authorized to cooperate with
and aid State and local authorities in the
enforcement of their quarantine and
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other health regulations and to accepl
State and local assistance in the
enforcement of Fedelal quarantine rules
and regulations, including in the
enforcement of this Order.

is sue s / care s / state-an d-l ocal govern me t1t s for more information.

Notice of Available Federal Resources
While this order to prevent eviction is
effectuated to protect the public health,
the States and units of locai governnent
are reminded that the Federal
Govelnment has deployed
unprecedented resources to address the
pandemic, including housing assistance.
The Department of Housing and
Urban Development (HUD) has
informed CDC that all HUD granteesstates, cities, communities, and
nonprofits-who received Emergency
Solutions Grants (ESG) or Community
Development Block Grant (CDBG) funds
under the CARES Act may use these
funds to provide temporary rentai
assistance, homelessness prevention, or
other aid to individuals who are
experiencing financial hardship because
of the pandemic and are at risk of being
evicted, consistent with applicable laws,
regulations, and guidance.
HUD has lurther informed CDC that:

will remain in effect, unless extended,

HUD's grantees and partners play a critical
role in prioriiizing efforts to support this
goal. As grantees decide how to deploy
CDBG-CV and ESC-CV funds provided by
ihe CARES Act, all communities should
assess

what resources have already been

allocated to prevent eviciions and
homelessness through temporary rental
assistance and homelessness prevention,
particularly to the most vulnerable
households.
HUD stands at the ready to support
Americal communities take these steps to
reduce the spread of COVID-19 and maintain
economic prosperity. Where gaps are
identified, grantees should coordinate across
available Federal, non-Federal, and
philanthropic funds to ensure these critical
needs are sufficiently addressed, and utilize
HUD's technical assistance to design and

implement programs to support a
coordinated response to eviction prevention
needs. For program support, including
technical assistance, please visit
wr,vw.h

u d

excha

n ge.

info /pro gro m-supp ort.

For further information on HI,ID resources,
tools, and guidance available to respond to
the COVID-19 pandemic, State and local
officials are directed to visit lifips://
unvw.h u d. gov / coro n avi ru s. These tools
include toolkits for Public Flousing
Authorities and Housing Choice Voucher
landlords related to housing stability and
eviction prevention, as well as similar
guidance for owners and renters in HUDassisted multifamily properties.

Similarly, the Department of the
Treasury has informed CDC that the
funds allocated through the Coronavirus
Relief Fund may be used to fund rental
assistance programs to prevent eviction.
Y isit )tttp s :/ / home.treasLrry. gov/ pol i cy-

Effective Dote

This Oldel is effective upon
publication in the Federal Register and

modified, or rescinded, thlough
December 31,,2O2O.

Attachment
Declaration Under Penalty of Periury
for the Centers for Disease Control and
Prevention's Temporary Halt in
Evictions lo Prevent Further Spread of
COVID-19
This declaration is for tenants,
lessees, or residents of residential
properties who are covered by the CDC's
order temporarily halting residential
evictions (not including foreclosures on
home mortgages) to prevent the further
spread of COVID-19. Under the CDC's
order you must provide a copy ofthis
declaration to your landlord, owner of
the residential property where you live,
or other person who has a right to have
you evicted or removed from where you
Iive, Each adult listed on the lease,
rental agreement, or housing contract
should complete this declaration.
Unless the CDC order is extended,
changed, or ended, the order prevents
you flom being evicted or removed from
where you are living through December
31., 2O2O, You are still required to pay
rent and follow all the other terms of
your Iease and rules ofthe place where
you live. You may also still be evicted
for reasons other than not paying rent or
making a housing payment. This
declaration is sworn testimony, meaning
that you can be prosecuted, go to jail, or
pay a fine if you lie, mislead, or omit

important information.
I certify under penalty of perjury,
pursuant to 28 U.S,C. 1746, that the
foregoing are true and correct:
. I have used best efforts to obtain all
available government assistance for rent
or housing;37
o I either expect to earn no more than
$99,000 in annual income for Calendar
Year 2O2O (or no more than $198,000 if
filing a joint tax return), was not
required to report any income in 2019
to the U.S, Interrral Revenue Service, or
received an Economic Impact Payment
(stimulus check) pursuant to Section
2201 ollhe CARES Act;
. I am unable to pay my full lent or
make a full housing payment due to
substantial loss of household income,
loss of compensable hours of work or
37 "Avai]able goven)nent assisiance" means alty
govert)mental rental or housing pa)'ment benefits
available to the indiviclrral or anv household
nretnbet.
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wages, lay-offs, ol extraordinary 38 outof-pocket medical expenses;

e I am using best efforts to make
timely partiai payments that are as close
to the full payment as the individual's
circumstances may permit, taking into
account other nondiscretionary
expenses;

o If evicted I would likely become
homeless, need to move into a homeless
shelter', or need to move into a new
residence shared by other people who
live in close quarters because I have no
other available housing options.3s
o I understand that I must still pay
rent or make a housing payment, and
comply with other obligations that I
may have under my tenancy, lease
agreement, or similar contract. I further
understand that fees, penalties, or
interest for not paying rent or making a
housing payment on time as required by
my tenancy, lease agreement, or similar
contract may still be charged or
collected.
. I further understand that at the end
of this ternporary halt on evictions on
December 31,,2O2O, my housing
provider may require payment in full for
all payments not made prior to and
during the temporary halt and failure to
pay may make me subject to eviction
pursuant to State and local laws.
I understand thai any false or misleading
statements or omissions may result in

criminal and civil actions for fines, penalties,
damages, or imprisonment.
Signature of Declarant Date

Authority
The authority for this Order is Section
361 of the Public Health Service AcI (42
u.s,c, 264) and 42 cFR 70.2.
Daled: September 1,

ZO2O.

Nina B. Witkofsky,
Acting Chief of Staff, Centers for Disease
Control ond Prevention.

[FR Doc. 2020-19654 Filed 9-1-20; 4:15 pm]
BILL|NG CODE 4l6s-18-P

:r8 An r'extraordinary" medical expense is any
unreimbursed medical expense likeh' to exceed
7.5% of one's adjusted gross income for the year.
3e "Available housing" rneans any availaltle,
uroccupied residential propeily, or other space for
occupancy in any seasonal or temporary housing.
that rvould not violate Federal, State. or local
occupancy standards ancl that u,ould not result it1
an overall increase of housing cost to you.

Enclosure 4 - CDC De claration

Form Approved
OMB Control No. 0920-1303
Expiration Date: 1213 1 12020

IFORMI DECLARATION UNDER PENALTY OF PERJURY FOR
THE CENTERS FOR DISEASE CONTROL AND PREVBNTION'S TEMPORARY
HAT, T IN EVICTIONS TO PREVRNT F'IIRTHER SPR
OF COVID-lg
This declaration is for tenants, lessees, or residents ofresidential properties who are covered by the
CDC's order temporarily halting residential evictions (not including foreclosures on home
mortgages) to prevent the further spread of COVID-19. Under the CDC's order you must provide a
copy of this declaration to your landlord, owner of the residential property where you live, or other
person who has a right to have you evicted or removed from where you live. Each adult listed on the
lease, rental agreement, or housing contract should complete this declaration. Unless the CDC order
is extended, changed, or ended, the order prevents you from being evicted or removed from where
you are living through December 31,2020. You are still required to pay rent and follow all the other
tetms of your lease and rules of the place where you live. You may also still be evicted for reasons
other than not paying rent or making a housing payment. This declaration is swolrl testimony,
meaning that you can be prosecuted, go to jail, or pay a fine if you lie, mislead, or omit important
information.

I certif,i under penalty of perjury, pursuant to 28 U.S.C . 5

1746, that the foregoing are true and correct:

a

I have used best efforts to obtain all available goverrunent assistance for rent or housing;1

a

I

a

I am unable to pay my full rent or make

a full housing payment due to substantial loss of
household income, loss of compensable hours of work or wages, lay-offs, or extraordinary2
out-of-pocket medical expenses;

a

I

either expect to eam no more than $99,000 in annual income for Calendar Year 2020 (or
no more than $198,000 if filing a joint tax refum), was not required to report any income in
2019 to the U.S. Internal Revenue Service, or received an Economic Impact Payment
(stimulus check) pursuant to Section 2201 of the CARES Act;

am using best efforts to make timely partial payments that are as close to the

full payment

as the individual's circumstances may permit, taking into account other nondiscretionary
expenses;

I "Available govemtnent assistance" lneans any govelnrnental
rental or housing payrnent benefits available to the
individual or any household member.
2

An "extraordinary" medical expense is any unleimbursed medical expense likely to exceed J .5%, of orre's adjusted gross
income for the year.
Public reporting burden of this collection of infonnation is estimated to average 5 minutes per response, including the tirne for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and cornpleting and reviewing the collection of

infonnation. Anagencyn)aynotconductorsponsor,andapersonisnotrequiredtorespondtoacollectionolinfonnationunlessit
displaysacurrentlyvalidOMBcontrol nunrber. Sendcornnrentsregardingthisburdenestir.nateoranyotheraspectoflhiscollectionof,
information, including suggestions for reducing this burden to CDC/ATSDR Reports Clearance Officer; 1600 Clifton Road NE, MS D74, Atlanta, Georgia 30333; Attn: OMB-PRA (0920-1303)

Form Approved
OMB Control No. 0920-1303

Expiration D ate:

| 2/ 3 1 / 2020

a

If evicted I would likely

a

I understand that I must still pay rent or make a housing

payment, and comply with other
obligations that I may have under my tenancy, lease agreement, or similar contract. I further
understand that fees, penalties, or interest for not paying rent or making a housing payment
on time as required by *y tenancy, lease agreement, or similar contract may still be charged
or collected.

a

I further understand that at the end of this temporary halt on evictions on December 37,2020,
my housing provider may require payment in full for all payments not made prior to and
during the temporary halt and failure to pay may make me subject to eviction pursuant to
state and local laws.

become homeless, need to move into a homeless shelter, or need to
move into a new residence shared by other people who live in close quarters because I have
no other available housing options.3

I understand that any false or misleading statements or omissions may result in criminal and civil actions
for fines, penalties, damages, or imprisonment.

Signature of Declarant

Date

3

"Available housing" rneans any available, unoccupied residential propefty, or other space for occupancy in any seasonal
or temporary housing, that would not violate fedelal, state, or local occupancy standards and that would not result in an
overall increase ofhousing cost to you.

Public reporting burden ofthis collection of inforrnation is estinrated to average 5 nrinutes per response, including the time for reviewing
instructions, searching existing data sources, gathering and rnaintaining the data needed, and completing and reviewing the collection of
infonrration. An agency may not conduct or sponsor, and a person is not required to respond to a collection of inlormation unless it
displays a currently valid OMB conlrol number. Send comments regarding this burden estimate or any other aspect of this collection of
infonnation, including suggestions for reducing this burden to CDC/ATSDR Reports Clearance Officer; 1600 Clifton Road NE, MS D74, Atlanta, Ceorgia 30333; Attn: OMB-PRA (0920-1303)

Enclosure 5 - IndLana Checklist for
Evidentiary Hearing on Dispute
Regarding the Declarction of Eligibility
Under CDC Order

Checklist for Evidentiary Hearing on Disputes Regarding the
Declaration of Eligibility Under CDC Order
After placing the parties under oath for the evidentiary hearing, proceed with the following checklist of
information:

r

Did each tenant listed on the lease and each adult (age 18 and older) living in the rental unit prepare

and provide a signed declaration to the landlord or property owner? When was the declaration
provided? How was the declaration sent to the landlord or property owner

- hand delivery,

mail,

email, etc.?

r

Do the tenant(s) understand

that payment of rent and compliance with other obligations under the

rental agreement/lease are still required, including accrual of any fees, penalties, or interest for nonpayment of rent?

r

ls/Are the tenant(s) using best efforts to make timely partial payments that are as close to the full
payment as possible considering other non-discretionary expenses?

o

lnquire as to the date the rent is due, the amount of the rent payment, the dates of any
payments made, and the amounts of each payment made

r

Did the tenant(s) use best efforts to obtain all available governmental assistance for rent or housing?

o

Note: Available government assistance means any governmental rental or housing payment
benefits available to the individual or any household member.

o
o
o

Did the tenant(s) apply? lf so, when and what was the result?

lf the tenant(s) did not apply? What was the reason? Were they eligible to apply?

lf rental/housing assistance was provided, inquire as to the program, date the assistance was
requested, the amount requested, the amount received, the amount paid to landlord and date
payment was made to landlord

r

lf the tenant(s) is/are evicted, would they: likely become homeless, need to move into a homeless

shelter, or need to move into a new residence shared by other people who live in close quarters
because they have no other available housing options?

o

Note: Available housing means any available, unoccupied residential property or other space

for occupancy in any season or temporary housing, that would not violate federal, state or local
occupancy standards and that would not result in an overall increase of housing costs to the

tenant.

a

Does one of the following criteria apply to the tenant(s)? lf the answer is yes to any of the items below

the tenant(s) are covered by the CDC order.

o

expect to earn no more than 599,000 in annual income for all of the year 2O2O (or no more

than 5198,000 if filing a joint tax return), OR

o
o

was not required to report any income in 2019 to the U.S. lnternal Revenue Service, OR
received an Economic lmpact Check Payment (stimulus check) pursuant to Section 2201 of the
CARES Act.

a

ls/Are the tenant(s) unable to pay full rent because of a substantial loss of household income, loss of
compensable hours of work or wages (reduction in hours worked) or a lay-off?

o

Note: The CDC order does not list a requirement on the part of the tenant to demonstrate a link
between the income loss and COVID-19.

o

lnquire as to the dates of employment, name of employer, wages or salary prior to COVID-19,
reason for leaving employment, if applicable, and wages or salary since COVID-19, receipt

of

any unemployment benefits, if applicable, etc.
a

ls/Are the tenant(s) unable to pay full rent due to extraordinary out-of-pocket medical expenses?

o

Extraordinary medical expenses are any unreimbursed medical expense likely to exceed 7.5% of

the person's adjusted gross income.

o

This does not include expenses incurred but have been not paid, or expenses for which
insurance of any kind has paid on your behalf.

o

lnquire as to the person who incurred the medical expenses, amount of medical expense
incurred, and the relationship of the person with medical expenses to the tenant, receipts of

payments/bills may be provided
a

Does the tenant(s) understand that upon expiration of the CDC order on December 3!,2O2O,the housing

provider may require payment in full for all payments not made prior to and during the temporary halt
and failure to pay in full may subject the tenant to eviction pursuant to state and local laws?

