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INTRODUCTION TO THE 2016 BENCHBOOK

This edition of the Municipal Judge Benchbook includes a complete reprint of all the chapters.
All pages are dated 2016. Please take whatever time is necessary to familiarize yourself with the
changes that have occurred since the last Benchbook update. Should you find any errors or
omissions in this Benchbook, the committee would very much appreciate it if you would notify
me so that the matter can be addressed in the next update.

As has always been the case with the Benchbook, the 2016 update is the product of the
Municipal Judge Benchbook Advisory Committee. This year the Benchbook Commiitee
members are: Attorney Philip Freeburg, Hon. Jason Hanson, Hon. Daniel Koval, Hon. Scott
Letteney, Attorney Hana Miura, Hon. Alice Rudebusch, Hon. Jodi Sanfelippo, and Hon. Ed
Thompson.

The Office of Judicial Education appreciates the considerable time and effort that these judicial
educators and their predecessors have given to the Benchbook. We hope that municipal judges
throughout the state will continue to find it a valuable tool. We would also like to thank those of
you who took the time to write to us with your comments and questions, We hope we have
addressed those issues in this update.

Todd E. Meurer, Education Manager
Municipal Judge Education
May 2016
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OVERVIEW

1. The Structure of the Wisconsin Court System

A. Municipal courts, where they have been created by the

governing body of the municipality, have exclusive
jurisdiction over actions involving violation of municipal
ordinances under which the penalty is a forfeiture

Circuit courts have original jurisdiction in civil and
criminal cases

1. A municipal court judgment can be appealed to the circuit court
of the county

2. On appeal in circuit court, defendant has a right, on request, to a

6-person jury trial

The Court of Appeals has appellate jurisdiction over
circuit courts

1. It has original jurisdiction only to issue prerogative writs

2. Tt has supervisory authority over all actions and proceedings in
lower courts ‘

The Supreme Court has appellate jurisdiction over all
courts and original jurisdiction in some actions and
proceedings

1. It has supervisory and administrative authority over all courts

2. The Director of State Courts has the authority and responsibility
for the overall management of the unified judicial system
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SCR 70.01

755.03(2)

757.60

Resource 2

Resource 5

SCR 70.19(4),
SCR 70.20,
SCR 70.24
755.01(1)

800.06(1)

751.03(2)
SCR 70.24
800.05

Chap. 2, Sec. 3

800.06(3)
Chap. 2, Sec. 3

755.01(1)
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ad.

The Director’s areas of responsibility include: personnel;
budget, legislative liaison and public information; court
information system; judicial education; interdistrict judicial
assignments at the circuit level; and planning and research for
the court system

The Director of State Courts” Office of Judicial Education has
responsibility for: collecting oaths of office that municipal
judges must file after each election; developing and
conducting seminars for judges and court clerks to fulfill their
mandatory education requirement; and providing information
to judges and court clerks

E. The state is divided into 10 judicial administrative districts

1. The Supreme Court appoints a chief judge to supervise and direct
the administration of each district

a.

The Wisconsin Municipal Judges Association appoints one
municipal judge from each district to serve as a liaison
between the chief judge and the municipal judges within each
district

2. The chief judge of the district has responsibilities that relate
directly to municipal courts:

Superintending authority as granted by the Supreme Court

In case of illness, absence, or vacation, for a period not to
exceed 30 days, the chief judge approves designation of
another municipal judge from anywhere in the state to perform
the judge’s duties

If a municipal judge is disqualified or a substitution is
requested, the chief judge of the district acting as the designee
of the Chief Justice of the Supreme Court, shall transfer the
case to another municipal court anywhere in the state or, if
none is available, to the circuit court

Where a permanent vacancy exists in the office of municipal
judge, the chief judge of the district may make a temporary
assignment of a municipal judge from anywhere in the state to
that position until the municipal governing body makes an
appointment

Certification to the Director of State Courts that newly formed
municipal courts meet requirements of 755.09, 755.10, 755.11,
and 755.17



755.01(1)

Wis. Const,
art. VII, sec. 14

755.01

755.01(1)

17.245

755.02

66.30
755.01(4)

755.01(2)
755.04
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2. The Municipal Court

A. A municipal court is an independent branch of
government. It is not a department or agency of the
municipal government or the police department

B. Creating a municipal court

1. The Wisconsin Constitution grants the legislature power to
authorize creation of municipal courts

2. The legislature has delegated the decision to create a municipal
court to the governing body of the municipality

a. The court becomes operative when:

1. An ordinance or bylaw is adopted providing for election
of judge and operation and maintenance of the court

2. Written notification is provided to the director of state
courts of the adoption of the ordinance or by law

3. Certification is received from the chief judge that the
court meets the requirements of 755.09, 755.10, 755,11
and 755.17

b. Tfthe court is created before the December 1 preceding the
spring election, the municipality may appoint the judge
pending the clection

c. The judge is elected at large for a term of 4 years unless a city
or village passes a charter ordinance setting a lesser term.
The procedures for passing a charter ordinance are set out in
§ 66.0101. Towns have no authority to alter the 4-year term
requirement. Judge terms run from May 1 to April 30

d. Municipalities may form a joint court by passing the same
otdinance creating the court. The municipalities need not be
in the same county

C. Abolishing a municipal court

1. The municipal governing body is prohibited from abolishing the
municipal court and/or decreasing the municipal judge’s salary
during his/her term of office unless the court is abolished as part
of a consolidation under 66.0229
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See, GAB
Opinion at 1-A

755.01(1)

Wis. Const.
art. VII, sec. 14

755.04

755.18
SCR 33

755.01(1)
755.10(1)
755.10(2)(a)
SCR 60.04(2),
3

755.01(1)

755.10(1)
755.10(2)(a)
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2.

The municipality must take action to abolish the court before
candidates file for the office of municipal judge

D. Financing a municipal court

1.

The court is maintained at the expense of the municipality with
the budget for the court kept separate from the budget of other
departments even if only by separate line item

Municipal judges must be paid a fixed sum by the municipality.
The judge cannot recetve any fees or payments based upon the
amount of forfeitures collected or number of convictions obtained

The judge’s salary may be raised during his/her term of office,
before the start of the second and subsequent year

The court clerk’s salary is set by the governing body

A municipality must pay the cost of Supreme Court mandated
education for its municipal judge and court clerks. That cost
includes a yearly fee to be paid to the Supreme Court and the
expenses the judge and court clerk incur in obtaining the required
education credits

E. Staffing a municipal court

1.

The governing body shall authorize and fund at least one clerk,
full or part-time, for each municipal court and the court shall fill
it. The judge shall not serve as clerk, nor should the judge
appoint a near relative to fill it

The municipal judge has the responsibility for appointing any
authorized municipal court personnel except for the City of
Milwaukee Municipal Court. In Milwaukee, the court
administrator shall appoint the personal authorized by the city
council ‘

This responsibility should not be shared with any other municipal
officials except in the City of Milwaukee

Employees appointed by the judge serve at the pleasure of the
judge and can be removed from office only by the judge except in
the City of Milwaukee. The municipal employer is prohibited
from collectively bargaining regarding judge’s authority over
supervisory tasks provided in 755.01, except in Milwaukee

1-4



755.10

755.045(1)

938.17(2)(a)

938.17(2)(2)
755.045(1)

800.093
755.045(3)
346.65(2r)(b)

755.045(2)
800.02(5
Form G

755.045(2)
66.0119(3)

St v Jackowski,

2001 WI App
187,247 W2d
430

Redevelopment

Authority v

Uptown Arts &

Ed., 229 W2d
458 (1999)

800.02(4)
Form F
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a. The judge has authority over the hiring, termination, hours of
employment, and work responsibilities of court personnel
when working during hours assigned to the court

5. Hours of employment and work responsibilities of the court clerk

are determined by the municipal court judge except in the City of
Milwaukee

F. Jurisdiction of a municipal court

1.

The municipal court has exclusive jurisdiction over actions
involving violation of municipal ordinances under which the
penalty is a forfeiture

Municipal courts have concurrent jurisdiction with juvenile court
of children 12 or over who allegedly violated a municipal
ordinance

Municipal courts have concurrent jurisdiction with juvenile court
of children any age who are alleged to be truant

A municipal court does not have jurisdiction if equitable relief,

such as an injunction, is demanded

C.

A municipal court may order restitution upon conviction of a
non-traffic ordinance or an ordinance authorizing restitution
under 346.65(2r) if there is damage to person or property

A municipal judge has the power to:

a. Issue civil warrants to enforce mafters under the jurisdiction
of the court, At the judge’s discretion, the warrants may be
served anywhere within the state

b. Issue inspection warrants allowing inspectors to determine

compliance with building, electrical, plumbing, fire, health,
and zoning codes

Issue summonses in municipal ordinance violation cases
requiring defendants to appear in court on specific date

1-5



800.01(1)
885.04
Form E

800.12

800.12(1)(a)
800.12(3)

800.12(3)(2)

800.12(3)(b)

800.12(1)(b)

800.12(3)

800.12(2)

800.12(3)

800.12(4)(a)

800.12(4)(b)
765.16(6)
706.07(3)
13.24(1)

887.20
887.23
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Issue subpoenas anywhere in the state for pending case only.
Subpoenas may be served to require attendance of witnesses
and the production of evidence

Punish contempt of court. See also, Chap. 4

1. Contempt of court is:

y

ii)

Misconduct in the presence of the court and shall be
imposed immediately

*  Must be for the purpose of preserving order and

protecting dignity of conrt

e Must allow person to address the court before

finding of contempt and imposing penalty

Refusal of a witness to appear without reasonable
excuse

2. Penalty for misconduct in presence of court

)
ii)

Forfeiture not to exceed $200, and

Imprisonment not to exceed 7 days

3. Penalty for witness failing to appear

i)
ii)

iii)

Forfeiture not to exceed $200, and

Issue a warrant to bring witness to court to testify, and
for contempt

Pay costs of apprehension or warrant

Perform marriages anywhere in the state
. Perform notarial acts (any act a notary public can perform)

. Preside over the taking of depositions under certain
circumstances

1-6



Sun Prairie v
Davis, 226 W2d
738 (1999

St v Henley,
2010 WI97

328 W2d 544

757.14
938.299(1)

800.13

SCR 61.01-
61.12

755.03
60.24

887.01

755.03(1), (2)
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Exercise inherent authority. All courts, including municipal
courts, have inherent authority—the implied and incidental
powers that must necessarily be used to enable a judicial
branch to accomplish its constitutionally or legislatively
mandated functions, They are powers conceded to courts
because, without them, courts could not maintain their dignity,
transact their business or accomplish the purpose of thetr
existence. However, this power must not expand the court’s
jurisdiction or abridge a constitutional right. It must also be
something necessary to the operation of courts in general, not
just a particular court

G. Proceedings in municipal court

1. Municipal court proceedings must be public with the exception of

juvenile non-traffic matters

Municipal courts are not courts of stenographic record. However,
any proceeding in which testimony is taken under oath must be
recorded by electronic means

Municipal courts are subject to the Supreme Court’s rules
permitting the use of cameras and audio recorders in Wisconsin
courtrooms

3. Your Role as a Municipal Judge

A. Steps to take after being elected, appointed, or reelected

1.

Take the oath of office

a. Take the official cath of office this is printed in 757.02(1) of
the Wisconsin Statutes

i) Among the persons who may administer the oath are: the
town chair, city, village, or town clerk, any notary public,
any judge, and all other officials set out in 887.01 or court
commissioners

b. Within 10 days of taking the oath, file the cath with the clerk
of the city, village or town where you are elected and send a
certified copy of it to the Director of State Courts

i) The oath of a judge of a joint municipal court must be filed
with the clerks of each municipality that the joint court
Serves



755.03(1), (2)

755.03(1)
NOTE:

755.10(1)
Form AA

2015 Wis Act
118

2016

Execute and file an official bond with the clerk of the city,
village, or town where you are elected, in the amount set by and
paid by your municipality

a. The bond of a judge of a joint municipal court must be filed
with the clerk of each municipality that the joint court serves.
The official bond is NOT a general performance bond but is a
protection against default

You do not have the authority to act, nor may you be paid, until
both the oath and bond have been filed with the appropriate
parties

You shall appoint, in writing, clerks or deputy clerks as
authorized by your municipal governing body. The clerk shall
take the oath provided by 19.01 of the statutes

a. The municipality must authorize and fund the position of
court clerk and you must fill it

b. You, not the municipal governing body or the police, are to
select the person to serve as clerk

. File a Statement of Economic Interests with the Wisconsin

Government Accountability Board (GAB) within 21 days of your
initial appointment and thereafter annually be April 30. However,
in the year in which you run for office the statement is due in
January. Check with the Wisconsin Government Accountability
Board each year for the exact date that the statement is due. Note
the GAB will be eliminated 6/30/16 and will be replaced by the
Wisconsin Ethics Commission.

a. The purpose of the Statement of Economic Interests is to
provide information as to potential conflicts of interest

b. The Wisconsin Government Accountability Board generally
mails the Statement of Economic Interests

i} If you do not receive one, you can download one at
http://gab.wi.gov/forms/financial-disclosure, or contact

Wisconsin Government Accountability Board
Ethics and Accountability Division

212 E. Washington Ave., Third Floor

P. O. Box 7984

Madison, WI 53707

Tel: (608) 266-8005

1-8



c. Local Rule: check with your local municipality to see if they
have a separate local rule regarding the filing of a Statement of
Economic Interest

SCR 60 5. Become familiar with the Code of Judicial Conduct. See, Chap. 16
for full discussion of the Code

SCR 60.07 a. SCR 60 applies to full-time municipal judges in its entirety.
Part-time municipal judges are bound by all of the provisions
of SCR 60 with the exception of the following:

SCR 60.05(3)(a), (b), (c)1.b., 2.a. and (4)(a)L.b,, (b), (c), (d),
and (e), (5), (6), (7}, and (8)

SCR 60.06 : i) You may belong to a political party. You may not actively
Seifert v participate in partisan political activities or publicly
Alexander, support a partisan political candidate or position

608 F3d 974

(7th Cir. 2010)

SCR 60.06 i) You may not run for a non-judicial elective office while
holding office as a municipal judge

SCR 60.05 iii) You may not engage in extra-judicial activities that would
cast reasonable doubt on your capacity to act impartially as
a judge
SCR 60.05 b. Part-time municipal judges can:
i) Practice law, if an attorney

ii) Be otherwise employed

755.18(1),(2) 6. Attend the earliest municipal judge orientation institute scheduled
SCR 33.04 after your first election or appointment and one judicial education
seminar per credit year (May 1-April 30) thereafter

Resource 3 7. Familiarize yourself with the legal sources you will need to
function as a municipal judge. A list of resources is included in
this benchbook. The most important sources are:

35.85(3) " a. A current copy of the Wisconsin Statues (your municipality is
required to provide you with a copy)

35.85(3) b. A current copy of your local ordinances

345.26(2)(a) ¢. The Wisconsin Revised Uniform State Traffic Deposit
Schedule. You may not change the bail deposit schedule for
traffic cases. Deposit schedule is available online at https://
www.wicourts.gov/publications/fees/docs/bondsched16.pdf

2016 1-9



800.03

800.037

755.17(2)

755.17(2)

755.09(2)
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d. Your municipality’s uniform deposit schedule for non-traffic
offenses

1) You must review or create a deposit schedule. The
municipal court, with the approval of the governing body
of the municipality, shall set the deposit schedule

e. The State of WI Uniform Schedule for Conservation, Boating
or Snowmobile Forfeiture Violations, available online at:
https://www.wicourts.gov/publications/fees/docs/
dnrbondschedule16.pdf

f.  The published decisions of the Wisconsin Supreme Court and
Court of Appeals

B. Your courtroom
1. Your municipality is required to provide you with a courtroom

2. The courtroom shall be designed and fumished to create and
promote the proper atmosphere of dignity and decorum for the
operation of the court and must be an area separate from the
police department by design or signage

3. The courtroom must be in a public building unless there is no
suitable public building available in the municipality

4. Your court or office cannot be in a tavern or in or adjacent to a
room in which intoxicating liquors are sold

5. Your courtroom should be large enough to accommodate all
parties involved plus any interested spectators:

a. In front, there should be a raised bench with a place below the
bench on one side for witnesses and on the other side for clerk
or bailiff

b. In the rear of the room, there should be enough chairs or
benches to accommodate all parties or spectators

c. Between the bench and the audience, there should be tables
and chairs for the prosecutor and defendant and/or defense
counsel; the tables should be placed to allow counsel to
consult with witnesses or defendant without being overheard

6. The American flag should be properly displayed

1-10



800.13(1) 7. Your courtroom should have a place for recording equipment so

that whenever testimony is taken under oath, the proceedings can.
be recorded

C. Your demeanor

1.

2,

3.

4.
5.
SCR 62.02 ' 6.
755.17(1)
7.
8.
NOTE:
2016

Be self-confident, fair, and firm
Retain control over spectators
Be considerate and courteous to all parties and spectators:
a. Use proper titles of respect in court and when on official duty.
You should be addressed as “Judge” or “Your Honor” and a
police officer should be addressed as “Officer”

b. Avoid familiarity. Do not use first names in court

Remain in control of the proceedings. Do not allow the
prosecutor, police or anyone else to run your courtroom

Be conscious of the fact that you represent the judiciary when
you are on the bench. Not only must you be satisfied that justice
is being done and that you are acting in an appropriate and ethical
manner, it must also appear so to all observers

Judges shall wear black robes while presiding on the bench
except when exceptional circumstances exist

Maintain neutrality in partisan issues in the community

Be independent. Avoid being pressured by segments of the
community, police, or members of the governing body

Most people appearing before you have never been in any court
before. You conduct will leave a lasting impression regarding
our system of justice. It is critical that you treat people fairly and
with respect

1-11



4. The Wisconsin Cdurt System

SUPREME COURT
(7 Justices)
10-year term

COURT OF APPEALS
(16 Judges in 4 Districts)
6-year term

. CIRCUIT COURT
(Approximately 248 Judges & 109
Reserve Judges)
6-ycar term

CIRCUIT COURT COMMISSIONERS
{137 Full-time commissioners)

MUNICIPAL COURT
(Approximately 240 Judges &
5 Reserve Judges)
4-year term

2016 1-12



State of Wisconsin\Government Accountability Board

JUDGE THOMAS BARLAND
Chair

212 East Washington Avenue, 3™ Floor
Fost Office Box 7984

Madison, WI 53707-7984

Voice (608) 266-8005

Fax (608} 267-0500

E-mail: gah@wisconsin.govy
hitp:/fgab.wigov

KEVIN J. KENNEDY

Directar and General Counsel

December 15, 2011

Scott K. Johnson

Tenth District Court Administrator
4410 Golf Terrace, Suite 150

Eau Claire, WI 54701

Re: Timing for Abolishment of Municipal Courts
Dear Mr. Johnson:

This letter is in response to your inquiry from May 18, 2011, by which you sought a formal
opinion from the Government Accountability Board.

General Information

Pursuant to §5.05, Wis, Stats., the Government Accountability Board (G.A.B.) is responsible for
administering laws relating to elections and election campaigns (chs. 5-12, subch. III of ch. 13,
or subch. III of ch. 19). As part of this administrative function, the G.A.B. shall review requests
for advisory opinions regarding Wisconsin’s elections and election campaign laws, and may
issue a formal written or electronic advisory opinion to the person making the request.

Facts

You have submitted a request for a formal opinion on behalf of two municipalities in the 10"
Judicial District, the Village of New Auburn and the Village of Star Prairie. As stated in your
correspondence, both New Auburn and Star Prairie elected municipal judges in April of 2011,
but are now seeking to abolish their municipal courts pursuant to Wis, Stats. §755.01(2). The
facts applicable to the nomination of each judge are slightly different. New Auburn utilizes the
nomination paper distribution method, but no potential candidates circulated nomination papers,
and a new municipal judge was instead elected as a write-in candidate with five votes. In Star
Prairie, nomination is conducted by a caucus system. A candidate was nominated, filed a
declaration of candidacy, and was placed on the election ballot. This candidate was then elected
with a total of 74 votes, You indicate that the New Auburn Village Board is postponing
abolishment until the current judge’s term has ended, but that Star Prairie is seeking immediate
abolishment of its municipal court, after the election and prior to the end of the current
incumbent’s term. :
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Question

You ask whether or not there is a specific time frame or date by which a municipality must
accomplish abolishment of their municipal court pursuant to Wis. Stat. §755.01(2).

Discussion

Wis, Stats. §755.01(2) provides: “The governing body may by ordinance or bylaw abolish the
municipal court as part of a consolidation under s. 66,0229 or at the end of any term for which
the judge has been elected or appointed.” Under Wis. Stats. §755.02, a municipal judge’s term
begins on May 1 of the year of the judge’s election, and spans 4 years “unless a different term,
not exceeding 4 years nor less than 2 years, is provided by charter ordinance enacted under s.
66.0101.” Prior to the enactment of 2009 Act 402, the default term for a municipal judge was
two years. A charter ordinance changing the term cannot take effect until the end of the current
judge’s term.

Pursuant to the above language in §755.01(2), Stats., it is clear that, except as part of a municipal
consolidation, the effective date of abolishing a municipal court cannot occur until after the term
has ended. The remaining questions are when must the municipality’s action to abolish the court
be completed and when is the effective date of that abolishment?

While individuals may declare their candidacies at any time, several dates are significant in
triggering the official start of the Spring Election cycle for local candidates. Under Wis. Stats,
$10.06 (3)(a), municipal clerks publish the Type A notice for a Spring Election on the fourth
Tuesday of November preceding the Spring Election, Under Wis. Stats. §8.10 (2), candidates in
municipalities using nomination papers may begin to circulate papers for offices to be filled at
the Spring Election on December 1 and must file the nomination papers on the first Tuesday in
January prior to the Spring Election. Pursuant to Wis. Stats. §8.05 (1), in towns and villages
using the caucus system, the governing body determines the date of the caucus between
December 1 and January 1, and the caucus must be held between the first and last Tuesdays in
January.

It is the opinion of the Government Accountability Board (Board) that a municipality must
complete action to abolish a municipal court prior to the time the Type A notice is published on
the fourth Tuesday in November. The legislature established a specific election procedure in
Wisconsin Statutes Chapters 5-10, beginning with publication of the Type A “Notice of
Election,” This notice informs the public and all potential candidates that an election is going to
take place, the offices that will be voted upon and filled at the election, and the timetable for
candidates to circulate nomination papers and to file nomination papers. Even in the case of a
caucus system, where nomination papers are not used, the Type A notice informs the public and
potential candidates of the offices to be voted upon and filled at the Spring Election.

Candidates campaign for office in reliance on the official announcement in the Type A notice
that the office will be on the ballot. Whether or not candidates initiate or conduct campaigns
after that date, to abolish the office after the Type A notice has been published would
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compromise the integrity of the elections process by creating the perception that the governing
body may be taking the action based on the particular candidates who are or are not pursuing the
office.

In 2006, the State Elections Board addressed a similar issue in an informal opinion. The Board
advised that the office of coroner should not be abolished after the date for filing nomination
papers, to take effect at the end of the current term. The Board’s reasoning also applies to your
nquiry;

The Elections Board and its staff have a natural bias in favor of conducting
elections for offices that have been noticed and for which nomination papers have
been filed...The Board’s staff does not believe that the legislature intended that an
election for a publicly noticed office for which candidates have duly campaigned
and qualified by nomination paper may be cancelled at any time after nomination
papers have been filed or even after the first day for circulation of nomination
papers.

The Elections Board staff applied similar reasoning in previous informal opinions issued
in 1999 and 2001, finding that, in the absence of more specific statutory provisions, its
interpretation more closely followed the edict in §5.01, Stats., to construe the statutes to
“give effect to the will of the electors.” In this way, the governing body eliminates any
perception that it might attempt to manipulate the process and take an electoral decision
away from the voters after the public has received notice that the office will be on the
upcoming ballot,

The Board hereby adopts the S.E.B.’s reasoning, and further concludes that as of the date of
publishing a Type A notice listing the office of municipal court judge, a municipality shall not
take action to abolish a municipal court which is effective prior to the end of the term for the
individual chosen at that election, whether as a registered or a write-in candidate. A municipality
may adopt an ordinance to abolish a municipal court on or after a Type A notice has been
published for that office; however, the effective date of the abolishment shall not occur prior to
the end of the term of the individual that is elected at the Spring Election that follows the Type A
notice.

The Board acknowledges that there are no appellate court decisions specifically addressing the
facts in your request and that there may be facts which convingce a court that an office could be
abolished after the Type A notice is published, such as when the municipality has accomplished
all but final passage of the ordinance to abolish the office. In the interests of certainty and
uniform guidance, however, the Board believes it is more consistent with the legislative intent
and also the better practice for municipalities to complete actions to abolish a municipal court
prior to the Type A notice publication date, if the municipality intends to no longer elect the
office at the Spring Election following the publication date of a Type A notice. Any action taken
to abolish a municipal court after the publication date of the Type A notice shall not be effective
until the end of the term for the office elected at the Spring Election following that Type A
notice,
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Advice
Based upon the above opinion, the Government Accountability Board advises:

1) Regarding the Village of New Auburn, the term of the write-in candidate elected in April
of 2011 must be completed before abolishment of the office can become effective. New
Auburn may begin the action of abolishing the court, by ordinance or bylaw, which must
be completed before the Type A Notice is published for the next Sprmg Election at which
the office would be on the ballot.

2) Regarding the Village of Star Prairie, any abolishment of the municipal court will not be
effective until the end of the term of the municipal judge elected in April of 2011. The
Village may begin the action of abolishing the court, by ordinance or bylaw, which must
be completed before the Type A Notice is publ1shed for the next Sprlng Election at which
the office is on the ballot.

I hope this information is helpful, but please feel free to contact us if you have any additional
questions.

Sincerely,

Wisconsin Government Accountability Board

Kevin J. Kennedy
Director and General Counsel
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COURT ADMINISTRATION

1. Court Records

A. Responsibility of maintaining court records

1)

You have the ultimate responsibility of maintaining court
records, but you may delegate much of the actual record
keeping duties to a clerk or assistant

B. Court records include various types of records

D

2)

Records means all of the records subject to Supreme
Court Rule 72 and includes both paper and non-paper
records, such as emails and audio recordings

A court record must be maintained and include all
information listed in 800.11. You may use the back of
the citation or you can create your own recordkeeping
form provided it contains all the legally required
information

C. Court records must be retained

1)

2)

3)

4)

Records must be retained for five years after the entry of
final judgment (See, Page 2-A for relevant Supreme
Court Rules)

Audio recording must be held ten years

Exhibits‘ must be held for one year after the time for
appeal has expired and the party who submitted the
exhibit must be offered the return of the exhibit

Any records defined as confidential by rule or statute,
such as non-traffic juvenile records, must be destroyed by
shredding, burning, or other means that will obliterate the
record



800.11(4)

800.11(4)

755.11

938.396(2)(a)

938.396(2)(2)

938.396(3)

755.11

48.396(3)
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D. Court records should be kept in certain areas

E.

1) If the municipal judge is elected to serve a joint court
under § 755.01(4), a separate court session record must
be kept for each municipality

2) A formal record of all judgments should be kept

3) All papers kept for a case shall be kept together, separate
from other cases

4) Juvenile non-traffic case files must be kept separately

a. The contents of such files cannot be disclosed except
under specified circumstances

b. Juvenile traffic cases can be disclosed

Access to court records

1) Access to the records shall be restricted to court
personnel except as authorized by the judge or by law:

a. This does not restrict the ability of counsel or parties
to read the records

b. Records of any juvenile case may be disclosed to a
law enforcement agency, a criminal court, or the
district attorney, for use in a criminal investigation or
criminal court case. Municipal courts and circuit
courts must make the electronic records of a juvenile
case available to another municipal or circuit court; to
an attorney or guardian ad litem for a parent or child
who is a party to a proceeding in a juvenile case in
circuit or municipal court; and to district attormeys,
municipal prosecutors, law enforcement agencies,
and the department of corrections. A municipal court
receiving this confidential information from another
court must keep the information received confidential
and may only use or allow access to that information
for the purpose of conducting or preparing for a
proceeding in municipal court



755.11

19.32(1)

19.21(1)

Recommendation

938.396(2)(2)

Woznicki v Erickson,
202 W2d 178 (1999)

St v Panknin, 217
W2d 200, 216 (Ct.
App. 1998)

2016

WHAT MAY NOT BE DISCLOSED: Any
disclosure from municipal court should exclude
information relating to the physical or mental health
of an individual or that deals with other sensitive
personal information unless there is the informed
consent of a person authorized to consent, or an
order from a court to release that information

Electronic records management systems

1) The purchase or implementation of any electronic records

management system used by the court shall be approved
by the judge

Public Records

1) The Public Records Law (§§ 19.31 — 39) applies to “any

2)

court of law™ ‘

The municipal judge is the “legal custodian” of the
records in his/her court but may assign the responsibility
to his/her court clerk

If such assignment is made, it should be in writing

3)

4)

5)

Municipal court citations and case file are public records
that the public has a right to inspect. This right of
inspection does not apply to non-traffic juvenile records
unless the inspection request is from authorized persons
and/or agencies. See, Chap. 8, Sec. 9.E and Chap. 2,
Sec. 1.G.

Police reports are not records of the court unless admitted
into evidence at trial or other court hearing. A police
report admitted into evidence at a non-traffic juvenile
proceeding is a confidential record

Any notes prepared by a judge to assist in performing
his/her judicial duties are NOT public records -



Schill v Wisconsin
Rapids School Dist.,
2010 WI 86

327 W2d 572

Sample policy at 2-B

19.34(2)(a)

19.35(4)(a)

19.35(4)b)
19.37(1), (2)

ECO, Inc. v City of
Elkhorn,

2002 WI App 302
259 W2d 276

19.31

St ex. rel. Blumv Bd.
of Education, 209
W2d 377 (Ct. App.
1997)

2016

6)

7

8)

9)

Emails and electronic records are considered to be public
records subject to disclosure under the law. A requester
may demand that the electronic record be provided in its
original format. Work product, privileged
communications, and purely personal or private
information contained in emails are not subject to
disclosure '

The municipal judge should develop a written access
policy to inform the public of when and how they may
inspect and/or copy municipal court records

The Public Records Law requires that:

a. The public be allowed to inspect existing records
during regular office hours

b. The public be allowed to request or make copies of
existing records they inspect

c. The record keeper should respond “as soon as
practicable and without delay.” This usually means
within 10 days or less

d. Any written denial of a public records request shall
inform the requester that if the request for the record
was made in writing he or she has the right to either
file a mandamus action for release for the records or
request that the District Attorney or Attorney General
do so on their behalf. In the event that such an action
is successful, the circuit court shall order the
custodian of the records to pay reasonable attorney
fees, damages of not Iess than $100, and other actual
costs to the requester

The Public Records Law carries with it a presumption of
public access

a. In those rare instances where a request to view or
copy court records is denied, the requesting party
must be informed in writing of the reasons for the
denial if he/she initially made the request in writing.
The same policy should be applied to the denial of
oral requests for public records access



WIREdata v Village of
Sussex, 2008 W1 69,
9109, 310 W2d 397

- 1935(1)(a)
19.35(1)(h), (i)

(GFeorge v Record
Custodian, 169 W2d
573, 579 (Ct. App.
1992)

19.35

68 Op. Att’y Gen. 231
(1979)

Recommendation

19.35(3)

Mitwaukee Journal
Sentinel v City of
Milwaukee, 2012 WI
65,341 W2d 607

St ex. rel Gehlv
Connors, 2007 WI
App 238,306 W2d
247

Borzych v Paluszcyk,
201 W2d 523 (Ct.
App. 1995)
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i) An offer to comply with a request that is
conditioned on unauthorized costs and terms
constitutes a denial of that request even though the
response does not specifically indicate it is
denying or refusing to comply with the request

ii) The most common reasons upon which a public
records request is denied are: failure of the
requesting party to comply with court access
procedures, statutory prohibition, and public
policy. Use with caution

10) There are certain things that are NOT required:

a. The requesting party does not have to give a reason

for his or her request to inspect a court record

. Requests do NOT have to be in writing and the

requester does not have to identify him/herself

A municipal court does not have to compile or create
records in a form that is not within its normal record
keeping procedure (e.g. report of number of trials in
speeding cases and the outcomes). However, the
Attorney General has advised that where information
is stored in a database a person can “within
reasonable limits” request a data run to obtain the
requested information

The court should, however, offer the rdquester the
opportunity to secure the records if s/he is willing to
pay the actual and necessary cost of creating or
compiling such records above $5.00

. Copies of records do not have to be made free of

charge. A court may charge the “actual, necessary
and direct cost of reproduction and mailing.” But
you cannot pass the cost of redacting nondisclosable
information onto the requester

The court is not required to provide future records
beyond the original records request. Request without
limitations as to time or subject matter are
unreasonable

You CANNOT require prepayment of copies unless
the cost is in excess of $5.00
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George v Record g. Free copies do not have to be made for requesting
Custodian, 169 W2d parties who claim to be indigent

573, 580 (Ct. App.

1992)

2. Administrative Procedures

A. Municipal Court Hours
755.06 1) The municipal court shall be open daily or as determined
by the judge and approved by the governing body
B. Calendaring and Scheduling

1) The police officer enters the plea date on the citation as
established by the court

2) Prior to the plea date, defendant or his/her attorney may
request an adjournment

Recommendation It is good practice to require that the request be in writing

800.035(2)(a) 3) If defendant appears in court personally, or by an
attorney, s/he has the right to request a continuance:

a. The plea date can be adjourned to a subsequent court
date

b. You or your clerk should authorize all adjournments
and verify them in writing

c. Itis within the discretion of the court whether or not
to grant a continuance

Recommendation A continuance should be granted once as a matter of course.

4) . Pleas can be entered by mail or email if the judge
authorizes

5) When you receive a not guilty plea, you may
immediately set the pre-trial date or inform defendant
that s/he will be notified in writing of the pre-trial or trial
date.
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990.001(4)

Appendix 2

110.07(1)Xb)
343.28, 345.48(1m)
Appendix 1

938.344, 343.28
Forms B, 1

343.28(4)

800.10(2)

2016

C. Computing filing times when deadlines are set

1) Time is computed by excluding the first day and

1)

2)

3)

4)

1)

1)

including the last day unless it is a day the office is
closed:

a.” When the last day for filing is a Saturday, Sunday, or
legal holiday, the act may be taken on the next
regular business day

b. Weekends are included unless it is the last day for
filing

. Processing records after jﬁdgment is entered

Upon receipt of a plea of no contest, if you accept it, you
or your clerk must record the conviction and enter
deposits as forfeitures, surcharges, costs, and/or fees

In all traffic cases, the DOT copy of the Uniform Traffic
Citation must be sent to the DOT within 5 working days
of the date of disposition. Send to:

https://trust.dot.state.wi.us/cows/COWSServlet

Dispositions for certain juvenile alcohol beverage and
drug violations must be reported to the DOT (Driver
Record Files, P.O. Box 7993, Madison, W1 53707) on the
blue copy of the WI Uniform Municipal Court Citation or
on form MVD 3029 : '

Failure of judge or clerk to forward convictions to DOT
is a crime

Disbursing Payments

All forfeitures, fees, surcharges, and costs collected by
municipal court shall be paid to the municipal treasurer
within 30 days of receipt. Some courts have their own
accounts for transfer of funds

Follow-up of cases sent to circuit court

Keep a copy of all papers sent to circuit court

2) Learn the disposition of all cases sent to circuit court
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800.14(6), 778.105

800.05(1), 345.315(1),
Form N

SCR 70.24
751.03(3), 757.19
Resource 2

800.05(3)

800.05(3)
SCR 70.24

2016

3)

4)

Make sure the clerk of circuit court knows s’he must give
you written notification of the disposition of all jury trials
and appeals within 30 days of judgment. Ifjudgment is
in favor of municipality, forfeiture is returned to
municipality

Docket the disposition of all cases determined in circuit
court

3. Judicial Reassignment

A. Requests for Substitutions

1

2)

3)

4)

5)

Defendant may file a written request for a substitution of
judge, not later than 7 days after the initial appearance

The Chief Judge of your judicial administrative district is
responsible for assigning a substitute judge from
anywhere with the state

When a substitution request if filed, determine, within 7

‘days, if the request was timely and in proper form

if you do not make a determination within 7 days you
shall refer the matter to the Chief Judge of your judicial
administrative district for the determination

When a new judge has been assigned, you shall make all
the papers in the case available to the judge

B. Substitution and Recusal

1

Substitution

a. “Upon transfer, the municipal judge shall
immediately transmit, to the appropriate court, all the
papers in the action”

b. The prosecutor of the transferring court shall be
responsible for prosecution in the new court

¢. The new judge shall specify the court’s location in
which the matter will be heard
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778.105

City of West Allis v
Sheedy, 211 W2d 92

(1977)

800.05(5)

SCR 70.21,

SCR 70.24

See also Ch. 3,
Sec. 1.I (Recusal)

Form Na

800.06(1)
Form Na

Recommendation

751.03(2)

800.06(3)
8.50(4)(fm)

2016

2)

d. Ifthere is a conviction in front of the new judge, the
forfeiture and the court costs are paid to the original
court

Recusal (self-disqualification of judge)

a. The judge will file a written request to recuse
him/herself from the case with the Chief Judge of the
Judicial District stating the reason for recusal. Proper
reasons for recusal are listed under 757.19(2)

b. Once the case is reassigned to another judge the
municipal court clerk should provide the new judge
with the necessary information about the case

C. Illnesses, Absences, Vacations

1)

2)

If you are temporarily absent, sick, or disabled, you may,
by written request and approval of the chief judge of the
judicial district, designate another municipal judge from
any municipality within the state to perform your duties
for a period not to exceed 30 days

If you are going to be unavailable for more than a day or
two, make arrangements with another municipal judge to
handle any emergencies. Inform your police department
of the arrangement and the Chief Judge of your decision

If a municipal judge is incompetent or unable to fulfill
his/her duties as a judge, the Chief Justice of the Supreme
Court will assign a new municipal judge

D. Permanent Vacancy

1)

2)

When there is a permanent vacancy in the office of
municipal judge, the Chief Judge of the district may
appoint another municipal judge from the district to serve
until the municipal governing body fills the vacancy

Under a policy adopted by the Committee of Chief
Judges, absent special circumstances, appointments will
be for no more than 90 days
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800.065(3) E. Compensation

Recommendation 1) The Wisconsin Municipal Judges Association
See, Sample Invoice recommends that whenever a municipal judge
Z2-E temporarily replaces a municipal judge at the regularly

scheduled court session OR is assigned a case from
another municipal court because of substitution of
recusal:

a. The replacement municipal judge should receive
$100 per hour on the assigned case and not less that
$200 to preside over the court session and if that
court session is longer than 2 hours that $100 per
hour to compensate for any additional time

b. All fees should be calculated on a door-to-door basis

c. The substitute judge should advise the court clerk of
the court in which s/he sat of the total amount due as
soon as possible after the court session

2) No compensation is generally paid for “special” court
sessions, held between regular court sessions, for the
purpose of releasing defendant on a bond, ete.

4. Cameras in the Courtroom

A. See SCR 61 at the end of this Chapter

SCR 61.03 B. Equipment and personnel

1) Except as otherwise provided in paragraph 2), below,
three TV cameras, each operated by one person, and three
still photographers, each using not more than two
cameras, are authorized in any court proceeding.
Priority consideration shall be extended to one of the
three cameras to televise an entire proceeding

2). The judge may authorize additional cameras/persons or
may limit the number of cameras if circumstances permit
the increase or require limitation

2016 2-10



SCR 61.04

SCR 61.05

SCR 61.06

SCR 61.07

2016

3) An audio system for radio broadcast purposes is

authorized in any court proceeding. Audio pickup for
all media purposes shall be made through any existing
audio system in the court facility, if practical. If no
suitable audio system exists, microphones and related
wiring shall be as unobtrusive as possible

. Sound and light criteria

1) Only audio and visual equipment which does not produce

1)

2)

1)

1)

distracting light or sound may be used to cover a court
proceeding. Artificial lighting devices shall not be used.
Only equipment approved by the trial judge in advance of
the court proceeding may be used during the proceeding

. Location of equipment and personnel

The trial judge shall designate the location in the
courtroom for the camera equipment and operators. The
judge shall restrict equipment and operators to areas open
to the public, but they shall not block the view of persons
seated in the public area of the courtroom

Camera operators shall occupy only the area authorized
by the trial judge and shall not move about the courtroom
for picture taking purposes during the court proceeding.
Equipment authorized by these rules shall not be moved
during the proceeding

. Courtroom light sources

Modifications in the lighting of a court may be made only
with the approval of the trial judge. Approval of other
authorities may also be required

. Conferences

Audio pickup, broadcast, or recording of a conference in
a court facility between an attorney and client, co-
counsel, or attorneys and the trial judge held at the bench
is not permitted
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5. Bankruptcy and the Municipal Court

A. Imntroduction

1) The following is for informational purposes only, to
acquaint the municipal judge with the existence of
potential problems that may arise after defendant has
filed a bankruptcy petition and the municipality attempts
to collect court-ordered forfeitures, costs or restitution
and/or enforce collection by license suspensions or
commitments. If you have questions, contact your
municipal attorney

2)

The bankruptcy code 11 U.S.C. §§ 101-1532, contains
four types of bankruptcies:

a.

b.

Chapter 7 is a business or individual liquidation

Chapter 11 is usually for large business or individuals
with complex finances

Chapter 12 is for extended payment plans of business
farmers

Chapter 13 involves extended payment plans of
individuals with regular income

Chapters 12 and 13 are similar in operation. Both
may continue for three to five years. Chapter 7 takes
the shortest time, usually about three months

- 3) Municipal court debts and the bankruptcy petition

a. Few debtors include the municipal court or

municipality in their list of debts when filing a
bankruptcy petition after a forfeiture has been
incurred

. All debts owed by the debtor, including those owed

to a municipality (as creditor), should be listed in the
bankruptcy case, but the debtor may not include a
debt because of oversights or other reasons. This
means that court or municipality might not receive
notice of the filing
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B. The automatic stay, 11 U.S.C. § 362(a)

1) Whether the court or municipality receives notice or not,
upon the filing of the petition, an “automatic stay” (a self-
effectuated injunction) immediately stops all collection
efforts by creditors, including license revocations to
enforce collection of debts which arose before the
commencement of the bankruptcy case. As soon as the
municipality becomes aware of the filing, all collection
efforts must stop. Any collection efforts for debts that
arose pre-petition, including any means of enforcement
of money judgments such as driver license suspensions or
jail sentences, are prohibited by the automatic stay. The
stay remains in effect until it is “lifted” or expires or until
the debtor is discharged by the bankruptcy court. It is in
effect for the entire term of a Chapter 12 or 13 plan

2) The municipal court, or the municipality, CANNOT:
a. Tryto collect a judgment
b. Commit defendant for failure to pay, or

c. Suspend defendant’s driver license for failure to pay
UNTIL notified of discharge

C. Exceptions to the stay, 11 U.S.C. § 362(b)
1) The automatic stay does not stop:

a. Enforcement of the municipality’s police or
regulatory powers including issuing citations,
imposing (but not collecting) fines for pre-petition
infractions, and enforcing environmental regulations
even if they may involve correction costs for the
debtor

b. Enforcement of a judgment, other than a money
judgment, which furthers such municipal powers

¢. Collection of post-petition debts (those accrued after
the bankruptcy petition was filed) from property that
is not under the bankruptcy court jurisdiction.
Protected property usually includes the debtor’s
earned income in a Chapter 12 or 13, but not in a
Chapter 7 or 11
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d. Collection of debts held to be non-dischargeable (see
below) or later not discharged by the bankruptcy
case, and/or

e. Collection of debts that the debtor has “reaffirmed”
(agreed to pay in spite of the possible discharge)

D. Dischargeability of specific debts

1)

2)

3)

4)

After the automatic stay expires, debts that are
“nondischargeable” may be collected

Under Chapters 7, 11, and 12, debts for fines, penalties,
forfeitures, or criminal restitution and costs payable to
and for the benefit of the municipality, which are not
compensation for actual pecuniary loss and which
constitute punishment, are nondischargeable debts. Court
costs are part of restitution. Such debts will be
unaffected at the end of the bankruptcy. All other debts
are discharged if included in the Chapter 7 case

Under Chapter 13, more debts may be discharged under
the “super” discharge. Almost all fines penalties,
forfeitures, and civil restitution and costs are discharged.
Restitution included in a sentence on the debtor's
conviction of a “crime” is not discharged. Any debt not
provided for in the Chapter 12 or 13 plan is not
discharged and survives the bankruptcy unaffected

In a Chapter 13 case, the stay continues until:

a. Debtor completes all payments and obtains a
discharge in which case the civil forfeiture is also
discharged

b. Debtor is unable to continue and the bankruptcy case
is dismissed, or

c. Debtor applies for and obtains a “hardship”
discharge, without completing payments under the
plan, in which case the civil forfeiture is not
discharged '
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E. Filing of claims, objections

1) Filing a claim allows the municipality to receive
distributions from a debtor’s Chapter 12 or 13 plan or
from a Chapter 7 estate that has assets. Therefore, the
maunicipal attorney should always file a claim in a
Chapter 12 or 13, and sometimes in a Chapter 7 or 11

2) In addition, the municipality may, under certain
circumstances, want to object to provisions in the
debtor’s proposed plan or seek to have the stay annulled

F. Post-petition citations

1) If defendant is working, “post-petition” citations can be
collected, upon conviction, from future earnings

Recommendation In order to avoid municipal liability for executing on a
bankruptcy party’s property improperly, the municipality’s
attorney should bring a motion before the bankruptcy court if
there is a desire to proceed against the bankrupt defendant prior
to the lifting of the stay :

6. Notice to Creditors
1) This is a type of non-bankruptcy payment plan. If you
get a “Notice to Creditor,” stop all collection efforts,
vacate any commitments, and stop any driver license
suspension. Under this type of payment plan, payments

should be made by the debtor, in full, over the next 36
months

7. Tax Interception — See, Chap. 13, Judgment

8. State Debt Collection — See, Chap. 13, Judgment
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SCR 72.01 Retention of original record.

Except as provided in SCR 72,03 to 72.035, the original paper records of any court shall be
retained in the custody of the court for the following minimum time periods:

(24a) Traffic forfeiture, conservation forfeiture and ordinance violation court record. A history
and index of proceedings kept in books, on cards or in electronic or optical format: 5 years after
entry of final judgment.

(24m) Traffic forfeiture, conservation forfeiture and ordinance violation minute record. A brief
statement of in-court proceedings in a forfeiture or ordinance violation action, generally
maintained in the case file: 5 years after entry of final judgment,

(45) Non-criminal case exhibits, paper and non-paper. One year after time for appeal has
expired, provided that return of the exhibit has been offered to the proffering party.

(47) Court reporter notes. Verbatim stenographic, shorthand, audio or video notes produced by a
court reporter or any other verbatim record of in-court proceedings: 10 years after the hearing.

Note: On June 9, 1999, the State Historical Society waived the 60 day notice requirement
of SCR 72 for all municipal court documents dated 1941 or Iater

SCR 72.04 Offer of title to historical society. -

The custodian of the court record, prior to its destruction under this chapter, shall give at least 60
days' notice of such destruction in writing to the historical society, which may preserve any
records it determines to be of historical interest. Notice is not required for any records for which
destruction has previously been approved by the historical society or in which the historical
society has indicated, by blanket waiver, that it has no interest for historical purposes.
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MUNICIPAL COURT
PUBLIC RECORDS ACCESS POLICY PROCEDURE

All records of the municipal court, except those that are specifically exempted by law, are open
to the public. Records are available for inspection during the normal business hours of
am. to p.m. (day) through (day).

The following defines the policies and procedures for inspection or duplication of these records:

Records Custodian

The municipal court clerk is the records custodian for municipal court.

Request Procedure

Requests may be made orally to any court staff. The court may require that the request be in
writing with sufficient detail to allow the court to identify the records requested. Direct all
written requests to the records custodian.

A request form is available at the for the public’s convenience.

How Records Mayv Be Inspected

1.  The requester must review the records under staff supervision.

2. The court will make every effort to fill requests made in person to view or copy records
within two hours of the request. If the request cannot be filled within this period, the
requester will be provided a date and time when the records may be viewed, or the
copies provided.

3. The court will respond in writing within 10 working days from the date it receives a
mailed request or any request for records not made in person.

4.  Any review of court case records must not disrupt the normal courtroom proceedings
on the cases involved.

5. Any copies will be made by court staff.

Exceptions and Limitations

1. Files or records for non-traffic cases that involve juveniles as defendants are open to the
defendant, the defendant’s parent, guardian, or legal custodian or any person who
presents the court with written permission from the defendant (if the defendant is 14
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years of age or older), the defendant’s parent, guardian, or legal custodian unless the
court finds that the release of the juveniles records would result in imminent danger to
anyone.

Files or records for non-traffic cases that involve juveniles as defendant’s are open to
other specific individuals and agencies who are authorized in writing by § 938.396 of
the Wisconsin Statutes.

Any request for a personnel record is subject to a determination by the record custodian
that there is not an overriding public interest in keeping the records confidential.

Records that are not normally produced by the court in the form requested may be
denied.



PUBLIC RECORD REQUEST FORM
MUNICIPAL COURT

Name of Requesting Party

Address

Phone Date

RECORDS SOUGHT:

1.

Name of Defendant

Offense

Name of Defendant

Offense

Name of Defendant

Offense

FOR OFFICE USE ONLY

Date Filed: Fee:
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1 Updated 13—-14 Wis. Stats.

MEDIA COVERAGE OF JUDICIAL PROCEEDINGS SCR61.11

CHAPTER SCR 61

RULES GOVERNING ELECTRONIC MEDIA AND STILL PHOTOGRAPHY
COVERAGE OF JUDICIAL PROCEEDINGS

SCR 61.01 Authority of trial judge,

SCR 61,02 Media coordinator.

SCR61.03 Equipment and personnel,

SCR 61.04 Sound and light criteria.

SCR 61.035 Location of equipment and personnel,
SCR 61.06 Courtroom light sources,

SCR 61.07 Conferences.

SCR 61,08 Recesses,

SCR 61,09 Official court record.

SCR. 61,10 Resolution of disputes,

SCR 6i.11 Prohibition of photographing at request of participant.

SCR61.12 Inapplicability to individuals; use of material for advertising pro-

hibited.

Judiciat Council Committee’s Note, 1979; The following rules, called rules gov-
eming electronic media and still photography coverage of judicial proceedings, were
edapled by the supreme court on June 21, FQTO, effective July 1, 1979. The rules were
originally numbered I to 2 and have been clarified and numbered SCR 61.01 to
61,12 for uniformity and convenience.

SCR 61.01 Authority of trial judge. (1) These rules of con-
duct in this chapter do not limit or restrict the power, authority or
responsibility otherwise vested in the trial judge to control the
eonduct of proceedings before the judge. The suthority of the trial
judge over the inclusion or exclusion of the press or the public at
particular proceedings or during the testimony of particular wit-
nesses is applicable to any person engaging in any activity autho-
rized by this chapter.

{2) In this chapter, “irial judge” includes any judicial officer
who conducts a public proceading,

SCR 61.02 Media coordinator. (1) The Wisconsin freedom
of information council shall designate for each judicial adminis-
trative district a coordinator who shall work with the chief judge
of the judicial administrative district and the trial judge in a court
proceeding in implementing this chapter. Geographically large
judicial administrative districts shall be subdivided by agreement
between the council and the chief judge, with a coordinator desig-
nated for each subdisfrict,

(2) If possible, the trial judge shall be given notice, at least 3
days in advance, of the intention of the media to bring cameras or
recording equipment into the courtroom, In the discretion of the
trial judge, this notice rule may be waived if cause for the waiver
is demgonstrated.

SCR 61.03 Equipment and personnel. (1} Except as other-
wise provided in sub. (2), 3 television cameras, cach operated by
one person, and 3 still photographers, cach using not more than 2
cameras, are authorized in any court proceeding. Priority consid-
eration shall be extended to one of the 3 cameras to televise an
entire proceeding from beginning to end.

{(2) The trial judge may authorize additional cameras or per-
sons at the request of the media coordinator or may limit the num-
ber of cameras if circumstances permit the increase or require the
limitation.

{3) One audio system for radie broadcast purposes is autho-
rized in any court proceeding. Audio pickup for all media pur-
poses shall be made through any existing audio system in the court
facility, if practical. If no suitable audio system exists in the court
facility, microphones and related wiring shall be as unobtrusive as
possible.

(4) The media coordinator shall be responsible for receiving
requesis to engage in the activities authorized by this chapterina
particular court proceeding and shall make the necessary alloca-
tions of authorizations among those filing the requests. In the
absence of advance media agreement on disputed equipment or
perscnnel issues, the trial judge shall exclude all audio or visual
equipment from the proceeding.

SCR 61.04 Sound and light criteria. Only audio or visual
equipment which does not produce distracting light or sound may
be used to cover a court proceeding. Artificial lighting devices
shall not be used in connection with any audio or visual equip-
ment, Only equipment approved by the trial judge in advance of
the court proceeding may be used during the proceeding.

.SCR 61.05 Location of equipment and personnel. (1)

The trial judge shall designate the location in the courtroom for the
camera equipment and operators. The trial judpe shall restrict
camera equipment and operators to areas open to the public, but
the camera equipment and operators shall not block the view of
persons sealed in the public area of the courtroom.

(2} Camera operators shall occupy only the area authorized by
the trial judge and shall not move about the courtroom for picture
taking purposes during the court proceeding. Equipment autho-
rized by these rules shall not be moved during the proceeding.

SCR 61.06 Courtroom light sources. Modifications in the
lighting of a court facility may be made only with the approval of
the trial judge. Approval of other authorities may also be required.

SCR 61.07 Conferences. Audio pickup, broadcast or record-
ing of a conference in a court facility between an attorney and cli-
ent, cocounsel, or attorneys and the trial judge held at the bench
is not permitted.

SCR 61.08 Recesses. Audio or visual equipment authorized
by this chapter shall not be operated during a recess in a court pro-
ceeding,

SCR 61.09 Official court record. Notwithstanding any filmn,
videotape, photography or audio reproduction made in a court
proceeding as & result of this chapter, the official court record of
the proceeding is the transcript of the original notes of the court
reporter made in open court or pursuant to an order of the court.

SCR 61,10 Resolution of disputes. A dispute as to the
application of this chapter in a court proceeding may be referred
only to the chief judge of the administrative district for resolution
as an administrative matter. An appellate court shall not exercise
its appellate o1 supervisory jurisdiction to review at the request of
any person or organization seeking to exercise a privilege con-
ferred by this chapter any order or ruling of a trial judge or chief
judge under this chapter.

SCR €1.11 Prohibition of photographing at request of
participant. {1) A trial judge may for cause prohibit the audio
recording and the photographing of a participant with a film, vid-
eotape or still camera on the judge’s own motion or on the request
of a participant in 8 court proceeding. In cases involving the vic-
tims of erimes, including sex crimes, police informants, under-
cover agerts, relocated witnesses and juveniles, and in eviden-
tiary suppression hearings, divorce proceedings and cases
involving trade secrets, a presumption of validity attends the

Wisconsin Supreme Court Rules updated by the Legislative Reference Bureau, Current through all Supreme Court Orders
entered on or before October 8, 2015. Report errors at (608) 266-3561, FAX 264-6948.
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SCR 61.11 MEDIA COVERAGE OF JUDICIAL PROCEEDINGS

requests; the trial judge shall exercise a broad discretion in decid-
ing whether there is cause for prohibition. This list of requests
which enjoy the presumption is not exclusive; the judge may in his
or her discretion find cavse in comparable situations.

{2) Individual jorors shall not be photographed, except in
instances in which a juror or jurors consent. In courtrooms where
photography is impossible without including the jury as part of the
unavoidable background, the photography is permitted, but
close—ups which clearly identify individual jurors are prohibited,

Updated 13—14 Wis, Stats. 2

Trial judges shall enforce this subsection for the purpose of pro-
viding maximum protection for jury anonymity,

SCR 61.12 Inapplicability to individuals; use of material
for advertising prohibited. The privileges granted by this
chapter to photograph, televise and record court proceedings may
be exercised only by persons or organizations which are part of the
news media. Film, videotape, photography and audio reproduc-
tions shall not be used for unrelated advertising purposes,

Wisconsin Supreme Court Rules updated by the Legisiative Reference Bureau, Current through all Supreme Court Orders
entered on or before October 8, 2015. Report errors at (608) 266-3561, FAX 264-6948.
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STATE OF WISCONSIN MUNICIPAL JUDGE PAYMENT INVOICE

INSTRUCTIONS: Upon completion of an assignment in a jurisdiction other than your own, you may use this
form to submit a request for payment from the municipality you assisted. Complete and
send this form to the municipal court clerk in the other jurisdiction for payment. Keep a
copy for your file, NOTE: An assignment order must have been signed by the Chief Judge
or Court Administrator to autharize work in another jurisdiction,

Municipal judge name . Municipality

Address where payment is to be sent Social Security number

Telephone number, circle: day/evening

Payment Requested for: hours work (including travel)

I Municipality of:

For Municipal Judge:

On date(s):

Assignment Order No.:

Rate of Payment:* 8200 first 2 hrs then $100/hr ~ Other:

Total Amount Due: §

Date Submitted: By:

Signature of judge requesting payment

Invoice Submitted to:
Municipal court clerk name

Address

For Use by Municipal Court Clerk Making Payment

Date Invoice Received: Paid: Check No.:

* Municipal Judges® Association recommended rate of pay: $200 for first two hours or portion
thereof, and $100 per hour thereafter.
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Chapter Three

800.035(7)(a)

800.035(7)(a)

800.035(7)(b)

800.035(7)(b)

Recommendation
County of Riverside v

MeclLaughlin, 500 U.S,

44 (1991)

800.02(2)

800.022),
800.02(2)(ag)3.
345.11(2), (2m)

800.02(2)(a)

345.11, 800.02(2)(b)

2016

DEFENDANTS’ RIGHTS

1. Rights Before Trial

A. Right to be released

1) A municipal judge may release defendant without
requiring a deposit

2) Defendant must be released upon posting a deposit in the
amount established by the Uniform Traffic Bond Deposit
Schedule or the deposit scheduled approved by the
municipality

3) If defendant fails to make a deposit and the judge finds
that there is a reasonable basis to believe the person will
not appear in court he or she may be held in jail for not
more than 48 hours

4) You should advise your police chief/sheriff that, if a
judge is not available, under no circumstances should
defendant be held beyond 48 hours

B. Right to notice of charge

1) Defendant is entitled to written notice of the charge either
by citation or by a summons and complaint. For proper
service and default judgments, See, Chap. 4, Sec. 1.C

2) A citation/complaint must include the violation alleged,
the time and place of occurrence, a statement that
defendant committed the violation, the ordinance
violated, and a description of the violation in language
that can be readily understood

a. A non-traffic citation or complaint must be signed by
an authorized person

b. Traffic citations need not be signed by anyone
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3) A defective citation/complaint should be dismissed
without prejudice, unless amended so as to provide the
required notice. If dismissed, defendant should be
advised that it may, and probably will, be reissued

800.025 4) The citation/complaint may be amended
a. By the municipality;

® Prior to the initial appearance of defendant, and a -
copy must be served personally or by first class
mail

o After the initial appearance, upon notice and an
opportunity to be heard, at the discretion of the
court

b. Attrial, by the court, to conform to the evidence, and
the court must allow both parties an opportunity to
present evidence with respect to the amended charge

800.035(2) 5) When defendant appears in court, the court must, either
orally or in writing, inform defendant of:

a. Each charge and the range of penalties

b. The right to request a continuance or enter a plea of
not guilty, guilty or no contest. (See, Glossary for
explanation of no contest plea)

¢. The right to a jury trial if facing an OWI/PAC/OCS

charge _ ‘
800.035(5)(c) ¢ Request for a jury trial must be made in writing
within 10 days after entering the plea
345.43(1) + Request must be accompanied by the fee
prescribed in 814.61(4)
345.43(1) ¢ The jury shall consist of six persons

d. The right to request time to pay, installment
payments, community service, or a stay of judgment
if unable to pay due to poverty

Recommendation If the violation involves restitution, the court should inform
800.093(1) defendant that restitution may be ordered
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NOTE: Community service for restitution may be ordered only if

800.09(1)) the victim agrees. If the victim agrees, the victim cannot
recover restitution against defendant. See, Chap. 13,
Judgment, for more information on the provisions for
restitution authorized by 800.093

Recommendation - It is recommended that you grant a request for continuance,
- particularly the first one, almost automatically and that such
continuance be for two weeks or such other length of time as
appears reasonable in relation to the reason for the request

800.035(Zm) C. Right to have a social worker or guardian ad litem
appointed

1) The court must appoint a social worker certified or
licensed under Chapter 457 or a guardian ad litem (GAL)
for any defendant the court has reason to believe lacks
substantial mental capacity to understand the proceedings
or assist in his or her defense

2) The court must suspend the proceedings if it finds that
defendant lacks the mental capacity to understand the
proceedings or assist in his or her defense

3) The cost of the social worker or GAL must be paid by the
municipality that established the court

NOTE: The municipality may, but is not required to, authorize
the municipal court to appoint a GAL for any other
matter within the court’s jurisdiction

Americans with D. Right to Interpreter: Disability
Disabilities Act
(ADA)

1) When an individual needs an interpreter because of a
disability (e.g. hearing impaired, inability to speak,
speech defect) under the Americans with Disabilities Act
(ADA), the municipality must provide one

ADA 2) A municipality must pay for the interpreter regardless of
indigency
906.04 3) See, Form O for interpreter oath/affirmation
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885.37 E. Right to an Interpreter: Spoken Language

885.37(1)(b) 1) If you notice in a juvenile case under Chapter 938, that

885.37(4) . defendant, a parent, or a witness, has an inability to speak
or understand English, the municipality must provide an
interpreter. See, Chap. 8, Juveniles, Sec. 11. A municipal
court may authorize the use of an interpreter in any adult
action but is not required to do so ‘

88537(4) 2) If defendant is indigent, the municipality pays the
expense of the interpreter

885.37(4) 3) A municipal court may authorize the use of an interpreter
in any other action or proceeding

4) Language Line has a 24 hour service for interpreters

a. Call 1-877-886-3885 or go to
http://www.languageline.com to set up account

906.04, Form O 5) See, Form O for interpreter oath/affirmation

If defendant does not speak English, either appoint an
interpreter or use Language Line

F. Right to request substitution of judge

800.05(1), Form N 1) Defendant has the right to request a substitution of a new
judge to hear defendant’s case

800.05(1) a. The request must be in writing and filed within 7
days after the initial appearance

b. No reasons need to be given for the request

800.05(1) c. The municipal judge against who a request has been
made may set initial bail and accept a plea of not
guilty

800.05(1) d. Upon receipt of the request, the original judge has no

further jurisdiction in the case except as provided in
paragraph c, above and to determine if the request
was made timely and in proper form

2016 3-4



800.07

804.09

800.07

19.32

SCR 60
See, also, Chap. 16

757.19

757.19
SCR 60.03,

990.001(16)
SCR 60.01(16)

2016

G. Right to discovery (Limited)

1) Pretrial discovery is limited to:

a. Inspection of documents, including names and
addresses of witnesses

b. Testing, under conditions as the court prescribes, any
devices used by the plaintiff to determine whether a
violation has been committed

2) Defendant may move for pretrial discovery within 30
days of the initial appearance without showing cause, and
may move for pretrial discovery at any other time upon a
showing of cause

3) See, Pretrial Motions, Chap. 5 for further information on
discovery

. Right to Public Records

Defendant may also obtain records through a public records
request. See, Chap. 2, 1.G.
Recusal: Right to an impartial judge
1) You must disqualify yourself if for any reason you
cannot, or it appears you cannot, act in an impartial
manner
2) You must also disqualify yourself if:
a. You are related to any party or attorney or their
spouses within the 3™ degree of kinship
e (reat-Grandparent
e Grandparent
e Parent
¢ Uncle/Aunt

e Brother/Sister

o Child



¢ Grandchild
e  Great-Grandchild
¢ Nephew/Niece
b. You are a party or material witness

c. You previously acted as legal counsel to any party in
the same action

d. You acted as legal counsel preparing any legal paper
or instrument whose validity or construction is at
issue

e. You have a significant personal or financial interest

in the matter
SCR 60.04(1)e) & 3) You must make sure personnel under your control abide
(2Xb) by the applicable Supreme Court Rules

2. Trial Rights
A. Right to have prosecution bear burden of proof

800.08(3) 1) A person charged with violation of any municipal
ordinance may be convicted onlty upon a showing of
admissible evidence that is clear, is satisfactory, and
convinces the judge to a reasonable certainty that he or
she is guilty

B. Right to public trial
757.14 1) The sittings'of every court shall be public

2) The law provides for certain exceptions, such as non-
traffic juvenile cases. See, Chap. 8

C. Right to hire an attorney or act as own counsel

967.06 1) Defendants have the right to retain counsel or represent
themselves

2) Anindigent defendant in municipal court is not entitled
to a court-appointed attorney and you should advise
defendants of this fact
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D. Right to subpoena witnesses and documents

885.01(1), 885.04 1) Both parties have the right to request the court to

Form E subpoena witnesses or documents, and you have the
power to issue subpoenas to be served anywhere within
the state

a. An unrepresented defendant should be made aware of
this right and told that you will sign and issue such
subpoenas as lawfully requested

885.03 ‘ b. Itis defendant’s obligation to effectuate service

885.05 -.07 2) Defendant’s witnesses must be paid witness fees and
814.67 round-trip mileage by defendant at the time of service in

order for the subpoena to be enforceable

E. Right to be prosecuted by a licensed attorney

800.08(1) 1) The municipality must provide an attormey to prosecute
cases in municipal court

2) The attorney must be authorized to practice law in
Wisconsin

F. Right to have sworn testimony and a record kept

800.08(2)(a) 1) Every witness is required to swear or affirm the truth of
his/her testimony
800.13 2) Every proceeding in which sworn testimony is taken

must be recorded by electronic means

G. Right to cross-examine witnesses

908.00 1} Rules of evidence and some Constitutional provisions
800.08(1) apply to defendant’s right to cross-examine witnesses in
municipal court. See also, Chap. 11, Evidence

2) Many rules governing admissibility of evidence are
designed to protect defendant’s right of confrontation.
For example, the basic objection to hearsay evidence is
that the witness is not available in court for confrontation
and cross-examination
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800.08(1) H. Right to offer testimony in defense and rebuttal

1) Defendant may offer evidence after the prosecution has
rested

2) Defendant may offer rebuttal testimony and, if the court
permits, evidence upon his or her original case
I. Limited right to 5" Amendment privilege

1) Prosecutor has right to call defendant as a witness

Village of Bayside v 2) Witness may not assert the 5™ Amendment privilege in
Bruner, 33 W2d 533 municipal court uniess the answer potentially exposes the
(1967) - witness to criminal liability

905.13(4) 3) The court may draw an adverse inference from

defendant’s assertion of the right. See, Chap. 6, Trial

3. Rights After Judgment Entered

A. Right to be informed of consequences for failure to
pay

800.09(1)(g) 1) Upon judgment of guilty, the court must inform
defendant, orally and in writing of: '

a. Due date for paying the judgment

b. Possible consequences of failing to pay in a timely
fashion, including imprisonment or suspension of
driving privileges

c. Right to pay by installments or request to perform
community service

800.09(1g) ¢ If defendant is present and the court determines
defendant is unable to pay because of poverty, the
court shall provide an opportunity to pay by
installments, taking into account defendant’s
income, or to perform community service in lieu
of payment

e If defendant is not present, defendant has right to
be notified in writing that defendant can request
to pay by installments or request to perform
community service
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814.29(1)(d)

2016

d. Right to notify the court that he or she is unable to
pay the judgment because of poverty as that term is
used in 814.29(1)(d), and that he or she may request
community service in lieu of payment of the
judgment. Note: 814.29(1)(d) provides that the court
shall make a finding of poverty if defendant
demonstrates any of the following:

» That the person is a recipient of means-tested
public assistance, including aid to families with
dependent children, relief funded by a relief block
grant under Chapter 49, relief provided by
counties under 59.53(21), medical assistance,
supplemental security income, food stamps or
benefits received by veterans under 45.40(1m) or
under 38 U.S.C. 1501-1562

¢ That the person is represented by an atforney
through a legal services program for indigent
persons, including, without limitation, those
funded by the federal legal services corporation,
the state public defender or volunteer attorney
programs based on indigency

o That the person is otherwise unable because of
poverty. In determining the person's ability under
this subdivision to pay or give security for fees
and costs, the court shall consider the person's
household size, income, expenses, assets and
debts, and the federal poverty guidelines under 42
U.S.C. 9902(2)

B. Right to request relief from judgment, See, Chap. 13,
Judgment ‘

C. Right to appeal to the circuit court, See, Chap. 13,
Judgment ‘
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SAMPLE EXPLANATION OF THE NO CONTEST PLEA

“If you enter a plea of no contest, it means that you neither admit nor deny the charges.
But because you have not denied the charges, upon that plea, by statute, I will be required
to find you guilty much as if you had in fact pled guilty. There is a difference between
the guilty and no contest pleas, however, that you should bear in mind, particularly if the
incident resulted in injury or damage to someone else’s person or property. If that person
were to sue you for compensation in the circuit court of this county, a plea of guilty in
this court could be used against you in that lawsuit. A plea of no contest, on the other
hand, although it would result in your being found guilty here, could not be used against
you in that lawsuit. That is the only legal difference between the guilty and the no

contest pleas.
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COURT PROCEDURE

1. Commencement of Action

A. A traffic case is commenced when the citation is filed

with or transmitted to the court

1) The citation must be the uniform traffic citation form

2} Citation must indicate method of service

3) The citation shall be served and filed with or transmitted to
the court

Cases involving municipal ordinance violations or
violations of resolutions or bylaws are commenced by
the filing of a citation or complaint with the court

1) The Wisconsin Uniform Municipal Court Citation and
Complaint form should be used

Service — Providing formal notice to a party that a
legal action has been filed against them. Must be
completed in accordance with statutes to confer
personal jurisdiction over defendant

There are several methods to obtain personal jurisdiction o
defendant ,

1) Proof of personal jurisdiction of defendant exists if any of
these requirements are met:

a. Defendant is served with a citation/complaint personally
or by substitute service as provided under 801.11(1)(a) to

(¢), (5), and (6)

b. Defendant is arrested and brought before the court
personally

e. Defendant voluntarily appears before the court
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800.01(2)(e)

NOTE:

800.02(2)(ag)4.

Sun Prairie v
Davis,
226 W2d 738
(1999)

Forms W, Wa

800.035(2)

2016

d. Defendant is found to have acknowledged receipt of the
citation or complaint

e. Citation/complaint were sent by first class mail
2) Defendant is arrested and brought before the court
3) Defendant voluntarily appears in court

4) Defendant appeared personally through interactive video or
audio fransmission

5) Defendant has acknowledged receipt of the citation

6) The appropriate documentation has been sent to defendant by
first class mail. You CANNOT suspend or revoke operating
privileges or impose any jail time upon mailed service alone

See, Chap. 13, Sec. 2, Default Judgment

Mandatory Appearances

1) The judge may require, on the citation or complaint, and
specify that an appearance is mandatory

2. Court Procedure for Initial Appearance

A.

If defendant requests an adjournment of the initial
appearance, the judge may authorize the clerk to
grant such adjournment

Announce Court

1) When the judge enters the courtroom, the bailiff or clerk
 should make the following announcement:

“Please rise. Municipal Court for the (city, town, village) is
now in session, the Honorable (municipal judge) presiding”

Opening remarks

1) Opening remarks and/or a handout, should outline the court
procedure so that persons present understand what will
happen

2) Opening remarks or a handout must include;
a. An explanation of the effect of a plea of no contest
b. Defendant’s right to a trial in municipal court
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NOTE:

2016

c. Defendant’s right to a 6 person jury trial in circuit court
if the charge is OWI/PAC/OCS

d. Defendant’s right to a continuance

e. An explanation that if defendant is unable to pay
judgment due to poverty, s/he is to notify the court and
the court will notify defendant of alternatives to payment
including installment payments, community service or
stay of judgment

Defendants should be informed that they may ask procedural questions
before they enter a plea

3) Defendants must be informed orally and in writing that the
failure to pay the assessed penalty within the prescribed
period may result in a suspension of driving privilege in the

- State of Wisconsin for two years. Upon full payment of the
penalty, defendant becomes eligible to ask DOT to reinstate.
DOT will charge a reinstatement fee

4) Defendants must be informed orally and in writing that
failure to pay may result in commitment to jail

D. Convening the first case
1) Defendant is called by judge, clerk, or bailiff

2) Defendant approaches the bench

E. Appearance by telephone or by interactive
video/audio transmission

A party, witness, or interpreter will be able to appear by such
means at any proceeding if:

1) The parties stipulate and the court approves, or

2) The judge finds good cause after considering factors in
807.13(2)(c)

F. A plea in writing may be entered

The Supreme Court is currently-drafting rules regarding use
of emails in court proceedings. Some courts currently accept
pleas via email '
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3. Defendant Appears/Amendment from the Bench

A. Read the charge as stated in warrant, citation, or
complaint and ask defendant if s/he understands it

B. Prior to taking defendant’s plea, make sure that the
officer properly completed the citation or complaint

D

2)

For requirements of a properly completed traffic citation,

See, 345.11(2) & (2m)

For requirements of a properly completed non-traffic
citation, See, 800.02(2) & (3)

If the officer has failed substantially to properly complete the citation,
dismiss the citation unless defendant consents to amending it.
Dismissal should be “without prejudice,” so that the municipality may
serve defendant with a properly completed citation for the alleged
violation. Advise defendant that the municipality may do so

Defendants not properly advised have additional rights, including
reopening the judgment

C. Explain the range of penalties

1)

2)

3)

4)

Penalty ranges for traffic violations are in the Revised
Uniform State Traffic Deposit Schedule available from the
Director of State Courts (608) 266-6984. See
https://www.wicourts.gov/publications/fees/index htm

Penalty ranges for municipal ordinance violations are in your
municipal Ordinance Bond Deposit Schedule. Schedules are
developed by the judge and adopted by the municipality

Penalty ranges for conservation, environmental protection,
boating, snowmobile, ATV/UTV, and captive wildlife
violations are in the State of Wisconsin Revised Uniform
Deposit and Batl Schedule available from the State of
Wisconsin Document Sales (608) 266-3358. See
https://www.wicourts.gov/publications/fees/index.htm

The Revised Uniform State Traffic Deposit Schedule
includes Deposit Schedules for Alcohol (all ages),
Harassment and Safety Violations, Trespass to Land, and a
Uniform Misdemeanor Bail Schedule

D. Information you should give every defendant charged
with a traffic violation, prior to defendant’s entering a
plea
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1) The specific charge

2) The number of points that is cause for suspension. The
number of points accumulated under 343.32(2)(a) within 12
months is determined by the date of violation

3) The maximum forfeiture that could be assessed
4) The penalty for failure to pay the forfeiture
5) The fact, if applicable, that restitution may be ordered

6) Ifunable to pay a judgment due to poverty, defendant is to
notify the court and defendant will be put on a payment plan

7) The number of points the violation carries (for
graduated/probationary license holders the points double on
second and subsequent traffic offenses)

8) The fact, if applicable, that conviction on the violation will
result in suspension/revocation of the operating privilege

9) If defendant is charged with OWI/PAC/OCS, the right to a
jury trial in circuit court

Ask defendant to make a plea of no contest, guilty or
not guilty

1) If defendant seems uncertain of his/her plea, once again, in
simple language, explain the effects of the various pleas

2) 1If defendant needs time to consider a plea or consult an
attorney, you may postpone (continue) the case

Defendant pleads no contest or guilty

1) If you accept a plea of no contest or guilty, you may find
defendant guilty of the offense

Many defendants are under the impression that if they plead “no
contest, I just want to tell my story” or “guilty, with extenuating
circumstances,” that after they tell their story the judge should
find them not guilty. In these cases explain that defendants
should plead not guilty '

2) Review the officers’ report to insure that defendant was
properly charged

3) Allow defendant to explain his/her action in the case
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4) You may call for defendant’s conviction record, review, and
impose a suitable penalty

5) If you decide the plea was entered in error, you may refuse to
accept it or let defendant withdraw the plea and enter a not
guilty plea

Hear defendant’s plea and ask defendant if s/he has anything to say.
If you think the plea is incorrect, you should say something such as
“You may wish to change your plea”

G. Notice: The court shall inform defendant, either

orally or in writing, and may find at the initial
appearance that if s’/he cannot pay the forfeiture due
to poverty can request installment plan, community
service, or a stay

Amending from the Bench prior to trial

1) The court has no authority to amend from the bench without
the verbal or written consent of the municipal attorney

2} The court may obtain blanket consent from the municipal
attorney to amend from the bench, or consent may be
obtained on a case-by-case basis. Such consent should be in
writing

3) The municipality can amend before initial appearance, but a
copy must be served on defendant (first class mail or
personally). At all other times, amendments are allowed
only at the court’s discretion upon notice and opportunity to
be heard

Defendant pleads not guilty

1) Not guilty pleas result in a pretrial or a municipal court trial,
(Exception — jury trials in circuit court are permitted in
OWI/PAC/OCS cases if requested within 10 days of initial
appearance)

2) If the municipality and defendant are both prepared, you may
hold the trial immediately, if your court calendar so permits

3) If the trial is not held immediately, you may:
a. Schedule a pretrial

L. Set a trial date or
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4)

5)

6)

7

1)

2)

c. Advise defendant fhat notice of the trial date will be
mailed

d. Wish to give defendant some written material on how
trials are conducted

You may require a deposit as bond to insure defendant’s
appearance at trial. It may not exceed the maximum

forfeiture, including assessments and costs

The deposit may be forfeited if defendant fails to appear for
initial appearance (Default Judgment)

If the trial is not held immediately, do not let defendant start
telling his/her story

a. All testimony should be heard at the trial

Inform defendant that s/he may consult with the prosecutor
prior to trial '

Fither party may appeal within twenty days of municipal
court judgment

a. Where a trial has been held in municipal court, the
appeal must be on the record unless

b. Within twenty days after notice of appeals, either party

requests that a new trial be held in the circuit court. It is
a court trial unless a 6-person jury trial is requested.

Defendant cannot appeal a default judgment

J. Defendant refuses to enter a plea

Enter a not gui]ty‘ plea on defendant’s behalf

Set a trial date as with any other not guilty plea

K. Defendant pleads not guilty and requests a jury trial

1) Defendant entitled to seek jury trial in circuit court in

OWI/PAC/OCS cases only
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2) Demand must be made within 10 days after receipt of plea of
not guilty

4. Defendant Does Not Appear

A. Default Judgment, see generally, this Chap., Sec. 1.C.,
and Chap, 13, Sec. 2

B. Cash deposit has been received

1) Defendant is deemed to have entered a no contest plea
a. Enter judgment or

b. Reject the plea and issue a summons. A personally
served summons must be signed by the server

2) Ifyou reject the plea and defendant fails to appear in
response to the summons, issue a warrant

3) The same procedure is followed if a no contest plea is
received with the deposit

4) The general practice is to accept the no contest plea and
deposit

C. There is a guaranteed traffic arrest bond, such as an
auto association or motor club card

1) You may enter judgment

2) The procedure for collecting the forfeiture is usually to
inform the surety company of the action on the forms the
company provides

D. Cash deposit has not been received

1) You may enter a default judgment but see, Chap, 13, Sec. 2

a. Notify defendant of the default judgment by first-class
mail using the address on the citation

¢ The notice should give defendant a specific date to
pay and specify the applicable consequences if
defendant does not pay. See, F. below
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800.09(1g) » The notice should inform defendant that s/he may
request installment plan, community service or stay
if unable to pay due to poverty

b. You cannot suspend a driver license for failure to pay
unless the specific date to pay has passed from the date
of judgment and defendant has not requested alternative
to payment due to poverty

Recommendation You cannot suspend a driver license for failure to pay unless the
specific date to pay has passed. If you give defendants time to pay,
give them all at least 60 days to pay the judgment so you do not
have to keep separate records for commitments and driver license
suspensions

2) You may issue a warrant or a SuUmmons
3) You may dismiss without prejudice
800.01(1)(a) E. Defendant was served the citation or summons and

complaint by mail

1) You may issue a warrant or a Summons

800.035(9) 2) You MAY enter a default judgment, but without

800.01(2) acknowledgement of service on defendant, the court may not
enforce judgment through warrants or license suspensions,
but will instead have to rely solely on other collection

procedures
800.01(1)(a) F. Defendant fails to pay (has not requested alternatives
to payment due to poverty)
345.47(1)b), (2) 1) If defendant fails to pay a traffic ticket within the court
800.09(1g) ordered period (at least 60 days), the court may suspend the
driver license for up to two (2) years
800.095 2) If an adult defendant fails to pay a citation, the court after a
800.095(4)(b)1 good cause/poverty hearing may incarcerate defendant or

modify, suspend or stay the payment schedule or judgment.
No more than 90 days imprisonment (at least $50 per day)
concurrent with or consecutive to any other term of
imprisonment. In order to incarcerate, the court must make
the finding set forth in Sec. H. Penalties and Poverty

3) See, Chap. 8 (Juveniles) for options for juveniles
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755.21 4) Court may contract with a collection agency for the
collection of unpaid forfeitures

- 5) Any action to collect a judgment must be commenced within
six (6) years of the judgment

Recommendation If you use a collection agency make sure you have a speedy
procedure to cancel warrants and suspensions when payment is
made

G. Default judgments at trial

800.035(8) 1) If defendant, upon proper notice, fails to appear for trial you
800,09(1g) may enter a judgment. See, Chap. 13, Sec. 2, regarding
payment plans

H. Penalties and Poverty

800.095(1)(b)2 When a judge orders commitments to jail as a consequence of
failure to pay a forfeiture or perform community service,
defendant may not be jailed unless the judge makes a finding
that defendant has the ability to pay within a reasonable period
of time, has failed without good cause to perform community
service, has failed to attend an indigency hearing, or has failed
without good cause to complete an assessment or treatment
program related to alcohol or drugs

5. Contempt in Municipal Court

800.12(1)(a) A. A municipal judge may punish contempt of court
Form M (However, see Caveats at Sec. D. below)

1) Contempt of court is defined in 800.12
2} Can issue warrant to bring party before court

3) The procedures to be followed are set forth in 800.12

NOTE: Mak@ sure the contempt proceeding is recorded

4) The municipal judge to impose a forfeiture of up to $200,
plus fees, costs, and surcharges
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5) If the forfeiture, costs, fees, and surcharges are not paid, the
individual can be sentenced to a jail term not to exceed seven
days

800.12(1)(b) B. Contempt for subpoenaed witnesses who fail to
appear

1) Determine if proper personal service

2) Determine whether failure to appear was without reasonable
cause

3) Warrant to bring witness to court for contempt and to testify
4) Forfeiture up to $200, plus fees, costs, and surcharges

5) Order to pay for costs of apprehension, plus any forfeiture
imposed for contempt '

800.12 C. A determination must be made prior to holding any
individual in contempt

1) Does the conduct fall within the definition of contempt of
court set forth in 800.0127

a. Misconduct in the presence of the court which interferes
with the court proceeding or with the administration of

justice, or which impairs the respect due the court; or

b. Refusal as a witness to appear, be sworn, or answer a
question

2) Penalty: Forfeiture up to $200, plus fees, costs, and
surcharges; jail for up to seven days; or both. Penalties must
be imposed immediately and only:

a. To preserve order in the court and protect authority and
dignity of the court, and

b. After allowing person to address the court
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D. Caveals

1) Under no circumstances should the municipal judge engage
in a shouting match with defendant or an attorney or any
other party

2) The dignity of the court must be maintained; this requires
that it start with the judge

Recommendation If you do not ordinarily require that a forfeiture be paid immediately
upon a finding of guilty or defendant is committed to jail, allow a
contemnor time to pay as well

785.05 8) No imprisonment may be imposed for failure to respond to a
citation, summons or warrant under 345.28 or any other
failure to-appear or failure to pay for a non-moving traffic
violation

E. Contempt of Court Script
(Summary procedure for contempt occurring in presence of court)

Sir/Madam, | believe your actions show contempt for this court. Before | make that
determination, however, I want you to have the opportunity to explain yourself. The
conduct/comments that I believe are the basis for contempt
What is your explanation for your actions?

A. Taccept your explanation and apology. I will not find you in contempt at this
time. I advise you to show this court the proper respect it is due or risk being
found in contempt in the future

OR

B. I cannot accept your explanation. [ hereby find you to be in contempt of this
court. As punishment, I hereby impose a forfeiture of $200 plus costs, fees, and
surcharges to be paid within sixty days [if witness fails to appear, cost of
apprehension can also be ordered]. Upon failure to make timely payment, I order
that you serve ___days [not more than seven] in the county jail.
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(Procedure for contempt/witness refusal to appear)

A. I find that the witness failed to appear in court without reasonable excuse

B. I shall issue a warrant to bring the witness to court for contempt and to testify

C. (optional) I order the witness fo pay & forfeiture, and to pay all cost of
apprehension (after apprehension)

SCR 23.01

2016

6. Unauthorized Practice of Law

The Wisconsin Supreme Court Rules provide that a lawyer shall not
assist a person who is not a member of the bar in the performance of
activity that constitutes the unauthorized practice of law

Limiting the practice of law to members of the bar protects the public
against rendition of legal services by unqualified persons.
See Comment to SCR 23 and SCR 10.03

Persons who are without law licenses in the State of Wisconsin are
committing a crime when they practice law in Wisconsin. 757.30 makes
it clear a person may engage in the practice of law in or out of court

“Every person who appears as agent, representative, for or on behalf of
any other person . . . in any action or proceeding . . . in or out of court . . .
for compensation . . . or renders any legal service for any other person . . .
shall be deemed to be practicing law ...” Wis. Stat. § 757.30(2).

In the matter of Seitzinger v Community Health Network, 2004 W1 28,
270 Wis, 2d 1, the court stated:

A person may engage in the practice of law in or out of court. Thus,
simply because the peer review hearing takes place outside the confines
of a traditional courtroom does not mean that a person, acting in a
representative capacity for his or her client, cannot be deemed to be
practicing law

Definition of Practice of Law
“The practice of law" includes but is not limited to:
1) Giving advice or counsel to others as to their legal rights...for

fees or other compensation

2) Selection, drafting, or completion for another entity or person of
legal documents or agreements which affect the legal rights of
the other entity or person(s)
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3) Representation of another entity or person(s) in a court, or in

a formal administrative adjudicative proceeding or other
formal dispute resolution process or in an administrative
adjudicative proceeding in which legal pleadings are filed or
a record is established as the basis for judicial review

4) Negotiation of legal rights or responsibilities on behalf of

another entity or person(s)

5) Any other activity determined to be the practice of law by the

Wisconsin Supreme Court

7. Pro Se or Self-Represented Litigants

A.

B.

Defendants can represent themselves in court. Pro se litigants
are bound by the same rules that apply to attorneys

A judge may make reasonable efforts, consistent with the law
and court rules, to facilitate the ability of all litigants,
including self-represented litigants, to be fairly heard

8. Limited Scope Representation by Attorneys

A. An attorney may provide limited scope representation to a

B.

C.

person involved in a municipal court action

When an attorney has filed a limited appearance, anything
required to be served by the court shall be served on both the
attorney and defendant

After attorney files Notice of Termination, no further service
upon attorney is required



STATE OF WISCONSIN MUNICIPAL COURT COUNTY

Plaintiff, ADJUDICATION OF CONTEMPT
OF MUNICIPAL COURT
V.
Case No.

Defendant.
WHEREAS, the above is pending before me in the ‘ Municipal
Court, and
WHEREAS, on the day of , 20 , __(name of person in contempt)

acted in a disorderly, contemptuous, and insolent manner toward the Court during judicial
proceedings in such case, and such behavior interrupted the Court during Judicial proceedings in
such case, and such behavior interrupted the proceedings or 1mpa1red the respect due my
authority as Municipal Judge in that s/he did:

k]

or resisted or disobeyed a lawful order made or process issued by me, as Municipal Judge, in that
s/he did:

, and

WHEREAS, the person named herein has been granted an opportunity to be heard in his or her
own defense on the charge of contempt, and this defense has been found inadequate,

NOW THEREFORE, under the authority granted me by Section of the
Municipal Code, the said {(name of person in contempt) is hereby adjudged to be in contempt of
this Court and is order to pay the sum of § (amount not to exceed $200.00 plus costs, fees and
surcharges) dollars to the Municipal Court Clerk. If defendant fails to pay sthe SHALL BE
INCARCERATED until such sum is fully paid, not exceeding seven days.

Dated at . Wisconsin, this day of .20

BY THE COURT:

Hon. (Name of Municipal Judge)
Municipal Judge, (Municipality)
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2016

1. Pretrial Conference Procedure

A. Aftér defendant has pleaded not guilty, defendant should

be afforded the opportunity to have a pretrial
conference

I) Pretrial conferences may be mandatory or optional at judge’s
discretion

a. The parties may waive the pretrial conference by mutual
agreement

2) If the pretrial conference is mandatory, and not waived by the
parties, if defendant does not appear, the court can enter a
default judgment as the initial appearance. See also, Chap. 4,
Sec. 4, and Chap. 13, Sec. 2.B

3) At the pretrial conference, defendant and the municipal attorney
will attempt to reach a resolution of the case, thus avoiding trial

4) Any plea agreement must be submitted to the municipal judge
for approval

5) The pretrial conference may be conducted by telephone or
video/audio transmission pursuant to sec. 800.085. See,
Chap. 4, Sec. 2.E

In State v Williams, 2003 WI App 116, the Court of Appeals
established a rule barring all judicial participation in plea bargaining
before an agreement is reached. The basis for the Court’s rule was
the concern that any judicial participation in the plea bargaining
process could severely compromise the voluntariness of the plea.
While the Williams rule applies only to criminal cases, the
Benchbock Committee believes that it should also be followed by
municipal judges
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B. If the prosecutor and defendant cannot reach an
agreement, or the municipal judge rejects the agreement,
the case should be set for trial or other further
proceedings

2. Pretrial Motions

A. Motions for discovery

1) Neither party is entitled to pretrial discovery, except the court
may grant defendant’s motion for discovery within thirty days
of the initial appearance or if defendant shows cause for
discovery after the thirty days

2) If defendant meets either of these requirements, the court may
allow them to:

a. Have the investigative reports and other documents
including the names and addresses or potential witnesses

b. Test pursuant to 804.09 any devices used by the
municipality to establish the violation charged. Any testing
of radar equipment or other devices shall be under
conditions established by the municipal judge

3) If a discovery motion is granted by the court and the
municipality fails to comply, the court has three options:

a. Adjourn the trial to allow the municipality to comply
b. Exclude the evidence not provided

¢. Dismiss the case

NOTE: Municipal courts appear to have the inherent authority
to dismiss a case when the municipality fails to comply with a
discovery order. Since this is a very severe sanction, it should be
used only when absolutely necessary and the judge must show on
the record that s/he made a reasonable determination that the
non-complying party’s conduct was “egregious” and that there
was not “clear and justifiable” excuse for noncompliance
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968.24

2016

If your city, town, or village has an open files policy toward
defendants seeking police/accident reports and lists of witnesses,
there may be no need to hold discovery motion hearings unless
defendant is seeking unusual discovery

4) Defendant may have rights to obtain information with a Public
Records request independent of Chap. 800. See, Chap. 2,
Sec. 1.G.

B. Motions to dismiss: prosecutor

1) A motion by a prosecutor to dismiss a case is subject to the.
independent authority of the court

2) - The court must determine whether a dismissal is in the public
interest. This interest encompasses concern for defendant and
the public as well as making proper allowance for the legitimate
discretion of the prosecutor based on his/her experience and
training. If the court denies the motion to dismiss the case
should be set for trial

3} OWI/PAC/OCS/Refusals

a. A motion by the prosecutor to dismiss or amend an
OWI/PAC/OWS must state the reasons for this request and
the court cannot grant approval unless it finds that the
motion “is consistent with the public’s interest in deterring”
the operation of motor vehicles by persons who are under
the influence

Because such a determination is mandated, the best practice is to hold
a hearing on the record to discuss or amend an OWI/PAC/CCS or a
refusal. If such a hearing is not held, the prosecutor should at least be
required to file a written explanation in support of the motion to
dismiss or amend ,

A prosecutor may not place a person in a deferred prosecution
program for these violations

C. Motions to dismiss: defendant
1) Lack of Reasonable Suspicion to stop

a. A police officer may stop a vehicle if s’he has “specific and
articulable facts™ which, when filtered through the officer’s
experience, generates a reasonable suspicion that illegal
activity of some kind may be occurring



St v Popke,
2009 WI 37
317 w2d 118

St v Rutzinski,
2001 W1 22
241 W2d 729
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2001 WI App 36
241 W2d 296
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142 W2d 77
(1987)

St v Newer,
2007 WI App 236
306 W2d 193

800.02(6)

St v Lange,
2009 WI 49
317 W2d 383

34522

Johnson v Paszek,
50 W2d 619
(1971)

St v Koch,
175 W2d 684, 701
(1993)

2016

b. A police officer may conduct a traffic stop when under the
totality of the circumstances they have reasonable grounds
to suspect that a crime or traffic violation has or will be
committed

c. The “specific and articulable facts™ can come from the
following driving situations:

An anonymous tip that a motorist is operating in an
illegal and/or unsafe manner. More detailed information
and greater willingness of the caller to be identified are
crucial factors in determining whether the tip provides
reasonable suspicion to stop

An officer is unable to determine that a vehicle’s
registration is valid without pulling the car over for a
closer look

If a motorist upon seeing a marked squad car attempts to
flee, such a flight upon sight always provides reasonable
suspicion to stop

- When an officer learns that the registered owner of a

motor vehicle does not have a valid license, there is
reasonable suspicion to conduct an investigative stop of
the vehicle unless the officer can ascertain that the
registered owner is not in fact the driver

2) No warrant or probable cause to arrest. An officer must have a

warrant or probable cause to arrest defendant

a. “A person may be arrested without a warrant for violation of
a traffic regulation if the police officer has reasonable
grounds to believe that the person is viclating or has
violated a traffic regulation.” Reasonable grounds are
synonymous with probable cause

b. Probable cause to arrest for the violation of a traffic
regulation is “that quantum of evidence which would lead
officer to believe that defendant probably committed the
crime”
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c. The vast majority of defendants who appear in municipal
court for a traffic violation do so after a warrantless arrest.
The stopping of a vehicle and detaining its occupants
constitutes a 4th Amendment seizure

d. Standard for a community caretaker stop:

In addition to their crime detection/prevention role,
police offtcers often give assistance to stranded motorists
and individuals needing medical attention. In doing so, a
police officer sometimes discovers information that
provides reasonable suspicion that an ordinance was
violated or a crime was committed. If further
investigation establishes probable cause then a
warrantless arrest may take place

When probable cause to arrest emerges from a
community caretaker stop and the seizure is challenged,
courts must determine whether the initial police contact
under the guise of community caretaking was justified. In
making this determination three factors are to be
considered:

— Was there in fact a seizure of the individuoal?

— Was the police contact a bona fide community
carctaker function?

— Did the public need for police assistance outweigh
the privacy interest of the individual?

Checking on a motorist whose vehicle was parked on the
shoulder of the roadway with its hazard lights qualified as
a bona fide community caretaking function because there
was an objective and reasonable basis for the contact
even though the officer also had subjective concerns
about possible criminal activity

3) Aurest outside of officer’s jurisdiction—Under certain
circumstances, a police officer may make a warrantless arrest
outside the officer’s jurisdiction. This can be either:

a. Fresh pursuit. From the officer’s municipality based on a

perceived violation within the officer’s jurisdiction.
Citation by officer to own jurisdiction
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b. Observation of violation in another jurisdiction usually
~ involves a stop and hold by an officer based on information
and belief. The issuance of citation must be by an officer
from the jurisdiction in which the viclation allegedly
occurred and the stopping officer may be a witness

¢. ‘When a violation occurs on a highway that shares a common
boundary between two jurisdictions, a police officer from
either jurisdiction may issue a citation for their own
jurisdiction

4) Other possible grounds for dismissal

a. Defective Citation: due to missing, incorrect, or abbreviated
information, See also, Chap. 13., Sec. 1.A.2

b. Defective Service: due to a citation being left at a residence
with no eligible person to receive it, or use of defendant’s
name by another person, See also, Chap. 4, Sec. 1.C. on
proper methods of service and Chap. 13, Sec. 1.A.

c. Lack of Subject Matter Jurisdiction

* Because the offense charged is criminal, See also,
Chap. 9, Sec. 1.A3) or

* The conduct alleged is outside the scope of the municipal
ordinances. But, See, § 175.40 regarding divided
highways :

d. Failure to meet Statute of Limitation deadline; generally two
years after cause of action arises

e. Selective or Discriminatory Prosecution. To secure a full
evidentiary hearing on such a motion, defendant must make
a prima facie showing of both discriminatory effect and
purpose. See also, Chap. 12, Sec. 7.A.

A dismissal based on lack of reasonable suspicion or probable cause
or selective prosecution will be with prejudice and cannot be
reissued. Generally, a dismissal for defective citation or service is
without prejudice and can be reissued by the municipality if it
chooses to

Dismissals for lack of subject matter jurisdiction or failure to meet

the statute of limitation deadline are with prejudice because the
municipal court lacks jurisdiction. See, also, Chap. 13, Sec. 1.B.

3-6



State v Harris,
206 W2d 243
(CA 1996)
Knowles v fowa
25US 113 (1998)

State v Longcore,
226 W2d 1 (CA
1999)

State v Betow,
226 W2d 90 (CA
1999)

State v Sherry,
2004 WI App 207
277 W2d 194

State v Bons,
2007 WI App 124
301 wad 227
State v Sherry,
2004 WI App 207
277 W2d 194

2016

D. Motions to Suppress Evidence: Defendant

1) Defendant may seek suppression of evidence due to lack of
probable cause for arrest or reasonable suspicion for the stop or
to suppress evidence because it was illegaily found or seized. If
the evidence is suppressed it cannot be introduced at trial. In
municipal court, such challenges almost always involve the 4th
rather than the 5th Amendment, because there are no Miranda
warnings required for stops not resulting in an arrest and
interrogation

2) For motions challenging warrantless blood draws see Chap. 10,
Sec. 12.F.

3) Motions to dismiss or suppress usually fall into three catégories:

a. The first category of challenges usually arises from a
possession type violation such as: marijuana, concealed
weapon, or open intoxicant in a motor vehicle. Defendant
usually argues that the initial stop or arrest or the search and
seizure of the contraband violated the 4th Amendment and
that all evidence obtained should therefore be suppressed

The motion to dismiss and/or suppress based on the
initial stop or arrest rests on the presumption that the
officer had no legal basis to stop, e.g., no reasonable
suspicion for stop or probable cause for the arrest. If
there is no legal basis, for the stop, the evidence should
be suppressed and not allowed at trial

The motion to dismiss and/or suppress based on the
search and seizure rest on the presumption that the officer
had no legal basis for the search or seizure of the item,
e.g. no warrant, no consent, not a search incident to arrest
or a vehicle search on probable cause. If there is no legal
basis, the evidence should be suppressed and not allowed
at trial



Arizona v Gant,
129 S. Ct. 1710
(2009)

St v Dearborn,
2010 WI 84
327 W2d 252
St v Buchanan,
2011 WI49
334 W2d 379

State v Busch,
217 W2d 429
(1998)

State v Schneck,
2002 WI App 239
257 W2d 704
State v Ryan,
2012 WI 16

338 W2d 695

. State v Anastas,
107 W2d 270
(CA 1982)

2016

Note that a search of a vehicle, incident to the arrest of one of its
occupants, is only permissible if the arrestee is within reaching
distance of the vehicle’s passenger compartment at the time of the
search or the police have reason to believe that the vehicle contains
evidence of the violation

b. The second category usually involves defendants who have
been cited for OWI. The standard contention of defendant
or his/her attorney is that the initial stop of the vehicle and
subsequent arrest was illegal and the results of the field
sobriety and other tests should be suppressed

» [fthe probable cause to arrest for an OWI rests primarily
on such test results and the motion is granted, then the
entire case could end up being thrown out

c. The third category encompasses all challenges to the devices
used to administer breath/blood/urine tests and/or the
performance of the operators/technicians

E. Motions for Summary Judgment

1) Such a motion is often filed in civil actions but is not available
for forfeiture cases in municipal court

F. Motion for a Continuance at Trial
1) Granting or denying such a motion is within the “sound
discretion” of the trial judge
2) Such a motion can be made by either the prosecutor or
defendant. The most common grounds are:
a. Unavailability of a witness

b. Defendant requests time to secure an attorney

c. Defendant or prosecutor is too ill to proceed
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3) Factors to consider in the decision to grant or deny such a
motion

a. Whether one or more continuances of the case have been
previously granted to the requesting party

b. Whether the party claiming a witness is unavailable made a
reasonable effort to secure their presence at trial

c. The convenience or inconvenience to the parties, witnesses,
and the court

d. Whether the request is legitimate or dilatory

3. Pretrial Motion Procedure

A. Whenever you receive either a motion to dismiss or suppress,
first make sure that the opposing party has been served

B. Although you can schedule a separate hearing to rule on the
motion if circumstances warrant, most judges, in the interest of
judicial economy, calendar a motion to dismiss or suppression to
be heard during the trial

C. The motion is then heard prior to or at the trial
1) Ifthe motion is granted and evidence is excluded, the prosecutor
will need to evaluate whether the violation can be proved

without evidence. The case may end up being appealed or
dismissed '

2) If'the motion is denied then the case can be fully tried
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Chapter Six

CONDUCTING A TRIAL

1. Opening Procedure -
A. Be sure recording machine is on and operating

B. Identify each case by name and/or case number, charge;
date and appearances '

For example, “We now call the case of the Town of v John Doe (citation
number 5567). John Doe is charged with shoplifting in violation of Section 234
of the Town of Ordinances. The defendant in person (or represented by
counsel, Atty. Jones). The Town is represented by Atty. Smith

SCR 60.04(1)(hm) C. If a defendant appears pro se, you should provide a
gee %hap- 4, thorough explanation of how the trial will be conducted
cC.

1. The explanation should cover direct, cross-examination and
rebuttal testimony as well as the prosecution’s burden of proof

2. Read the statute or ordinance under which the defendant was
cited before the prosecution calls its first witness. You may also
wish to identify the specific elements that must be proven for a
conviction

D. Ask both parties if they are ready for trial

1. Although this may appear to be a mere formality, a pro se
defendant may decide at the last minute that s/he really does not
want to go to trial

2. Tfthe defendant indicates that s/he is not ready, declare a short
recess so that the defendant and prosecutor can discuss a plea
agreement

3. Any agreement or amended charge the defendant and prosecutor
propose is still subject to your approval

Recommendation Put the agreement or amendment on the record or in writing

2016 ' 6-1



906.11(1)

800.08(3)

2016

2. Conducting the Trial

A. Maintain a visibly independent posture at trial to
underscore the impartiality of the judiciary and to avoid
the appearance of impropriety

L.

Although the prosecutor, police officers and/or witnesses may be
well known to you, informal greetings and chit chat compromise
your independence and must be avoided within view of litigants
and witnesses

2. Defendant needs to see that you are truly independent and not a

3.

mere extension of the police department or prosecutor

See also, Chap. 1, Overview and Chap. 16, Ethics

B. Exercise reasonable control over all proceedings at trial

1.

2.
3.

Make the interrogation and presentation effective for
ascertainment of the truth

Avoid needless wastes of time

Protect witnesses from being harassed and/or embarrassed

C. Keep control of the case and the courtroom

1.

Do not allow the prosecutor, defendant or defense counsel to
control the trial

Take notes on the testimony to ensure that you remember the facts
when making your decision. Note-taking also helps to keep one’s
thoughts focused during the course of the trial

D. Have the current state statutes and municipal ordinances
available during the trial '

1.
2.

Refer to the statutes and ordinances as necessary

A handbook on the rules of evidence is a useful resource to have
available on the bench

3. Trial Procedure

A. The prosecution bears the burden of proof in all cases

1.

The standard of proof for conviction of any person charged with
violations of any municipal ordinance shall be evidence that is
clear, is satisfactory, and convinces the judge to a reasonable
certainty



800.08(1)

800.08(2)(b)

800.08(2)(c)

906.15

2016

2. Attrial the municipality MUST provide a prosecutor who is a
licensed attorney in Wisconsin

B. Witnesses are to be sworn in by you or your designee

1. Witnesses may be sworn in as a group or individually before
taking the stand

2. Tt is preferable to swear witnesses individually because it places
greater emphasis on the individual oath

Oath

“Do you solemnly swear that the testimony you shall give in this matter shall be
the truth, the whole truth and nothing but the truth, so help you God?™

Affirmation

“Do you solemnly, sincerely and truly declare and affirm that the testimony you
shall give in this matter shall be the truth, the whole truth and nothing but the
truth; and this you do under the pains and penalties of perjury?”

C. Have witnesses state and spell their names for the record

D. Have a flipchart or blackboard available in the courtroom

1. To ensure that the audio recording of the proceedings accurately
reflects the testimony relative to any diagram, instruct witnesses
to be as precise as possible in their reference to the diagram

2. Clearly identify all exhibits and drawings for the record

E. You may order that witnesses be sequestered

1. Either side may bring a motion to sequester witnesses or the court
may, on its own, order it

2. Such an order directs witnesses to wait outside the courtroom and
not communicate with each other

3. The purpose of sequestering witnesses is to try and prevent a
witness from shaping his or her testimony based on the testimony
of other witnesses

4. The court may not exclude:

a) A party who is a natural person
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b) An officer or employee of a party which is not a natural
person designated as its representative by its attorney

¢) A person whose presence is shown by a party to be essential
to the presentation of the party’s cause

906.11 5. The court has the authority to determine the order in which
witnesses will testify

906.14 F. You may ask questions of a witness to help clarify his or
her testimony

1. Any examination you conduct should come AFTER the parties
have completed all the examination of the witness

2. Give both sides the chance to follow up on your questions

906.14(1)
3. The judge may, on the judge’s own motion or at the suggestion of

a party, call witnesses. Both sides are entitled to cross-examine
witnesses thus called

NOTE: As the Supreme Court noted in State v Carprue, 2004 W1 111,
there is a fine line between a judge’s proper role in calling an
interrogation of a witness, an interrogation that may be perceived as
aiding the prosecution, that judges should exercise this authority with
great caution.

800.085 G. The court may permit oral testimony communicated via
telephone or live audiovisual means if stipulated to by the
parties or the proponent shows good cause for the request.
Factors to be considered in determining good cause are:

800.085(2) 1. ‘Whether any undue surprise or prejudice would result;
807.13(2)(c)

2. Whether the proponent has been unable, after due diligence, to
procure the physical presence of the witness;

3. The convenience of the parties and the proposed witness, and the
cost of producing the witness in relation to the importance of the
offered testimony;

4. Whether the procedure would allow full effective cross-
examination, especially where availability to counsel of
documents and exhibits available to the witness would affect such
cross-examination;
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800.08(4)
See, Evidence
Chap. 11

800.08(1)

906.11(3)

Village of Bayside v
Bruner, 33 W2d 533,
(1967)

905.13(4)

906.14

2016

5. The importance of presenting the testimony of witnesses in open
court, where the finder of fact may observe the demeanor of the
witness, and where the solemnity of the surroundings will impress
upon the witness the duty to testify truthfully;

6. Whether the quality of the communication is sufficient to
understand the offered testimony;

7. Whether a physical liberty interest is at stake in the proceeding;
and

8. Such other factors as the court may, in each individual case,
determine to be relevant

H. All evidentiary rulings in a municipal court trial must be
based on the Wis. Rules of Evidence, Chaps. 901-911

4. Prosecution and Defense

A. The prosecutor calls and questions the municipality’s
witnesses

1. In order to prevent intimidation of witnesses, the prosecutor should
be seated and maintain a reasonable distance from witnesses
except when exhibits require closer contact

2. The prosecutor can call the defendant as an adverse witness and
interrogate him or her through leading questions

3. A defendant who is called adversely cannot “take the Fifth” to
avoid testifying except in regard to matters that could expose
him/her to criminal liability

4. If the defendant refuses to testify or asserts his/her Fifth
Amendment privilege, the court may draw an adverse inference
from the defendant’s actions

B. The defense is entitled to cross-examine the municipality’s -
witnesses

1. In order to prevent intimidation of witnesses, the defendant or
defense counsel should be seated and should maintain a
reasonable distance from witnesses except when exhibits require
closer contact

2. You may ask questions of the municipality’s witnesses after cross-
exarnination or, if none, after direct examination by the prosecutor

C. After cross-examination, you should allow an opportunity

for redirect, recross or rebuttal testimony
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800.08(1)

906.14
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D. At the conclusion of the municipality’s case, you may

dismiss the case either on your own motion or on motion
of the defendant if any of the following apply:

1. No reasonable suspicion for the initial police contact
2. No probable cause for the arrest

3. Failure o prove identity

4. Wrong venue

5. The municipality failed to prove the elements of the violation
upon the facts and the law and a dismissal is warranted. If the
case is dismissed on such grounds, the municipality is entitled to
appeal pursuant to 800.14

The defense then calls and questions its witnesses

1. The defendants may choose not to testify on their own behalf.
But See, Chap. 6, Sec. 4.A.2—4

2. If the defendant testifies and does not have an attorney, instruct
him or her to relax and say what s’he wishes to about the case

The prosecutor cross-examines defense witnesses

1. To prevent intimidation, the prosecutor should be seated,
maintaining a reasonable distance from witnesses except when
exhibits require closer contact

2. You may ask questions of defendant and/or witnesses after cross-
examination

3. If'there is no cross-examination by the prosecutor, you may ask
questions after direct examination by the defense

After cross-examination, you should allow an opportunity
for redirect, recross, or rebuttal testimony

. At the close of the defense testimony, the municipality, if it

wishes can call or recall witnesses to rebut evidence
offered by the defendant

At the close of the evidence, give the defense and the
prosecution the opportunity to present closing arguments
or to summarize their cases



800.025

800.14

2016

5. Amendments from the Bench

A. At trial, the court may amend a citation or complaint to

conform to the evidence

1. Both parties must be given an opportunity to present evidence on
the amended charge

6. Rendering Judgment

A. After closing arguments (if closing arguments are
permitted by the court) you may

1. Render your decision immediately
2. Call a short recess so you can formulate your decision
3. Take the case under advisement and:

a) Issue a written decision in thirty days or

b) Issue a decision after the parties have submitted written briefs
upon any unresolved issue or issues

B. Relate your findings of fact to the ordinance or statute
under which the defendant was cited

1. Applies to oral decisions

2. Applies to written decisions

C. If you find the defendant not guilty, immediately dismiss
the case

D. If you find the defendant guilty, you may pass sentence
immediately or invite the parties to make a sentencing
recommendation

1. If the prosecuting aftorney makes a recommendation, be sure to
give the defendant an opportunity to respond before you actually
pass sentence

Appeals

A. There is no statutorily mandated obligation to inform an
unrepresented defendant of the right to appeal an
unfavorable decision in municipal court

1. Good practice is to orally inform all pro se defendants of their
right to appeal
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800.14(5)
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800.14(5)

19.35(3)
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2. Better practice is to provide each defendant found guilty at trial
with a written explanation of his/her appeal rights

3. An appeal must be in writing and must be filed with the municipal
judge within twenty days of the judgment or decision

B. You may wish to inform defendants who are found NOT
guilty that the municipality has the right to appeal your
decision

C. See, Judgment, Chap. 13, Sec. 10 for discussion of appeals
Post-trial Requests for a Transcript or Recording

A. If neither party requests a new trial, the statute states that
“an appeal shall be based upon a review of a transcript of
the proceedings.” It then becomes the responsibility of
the municipal judge to:

1. See that a transcript of the trial is prepared

2. Certify the transcript and see that both the transcript and trial
recording are transferred to circuit court

B. The appellant shall pay the cost for any transcript
prepared pursuant to 800.14(5)

1. The appellant must submit payment of the estimated cost of the
transcript, as determined by the municipal court, to the municipal
court within twenty days after the notice of appeal. If the total
cost 1s greater than the estimate, the appellant is responsible for
the actual cost of preparing the transcript

2. A defendant claiming an inability to pay the transcript fee may
petition the court for a waiver

C. A party who has not formally appealed an adverse
decision in municipal court as well as others may also
request a copy of a trial recording or a transcript. Since
this is a public record, except for non-traffic ordinance
cases involving juveniles, a court must fulfill such requests

1. The proper fee for a transcript is the actual, necessary and direct
cost of producing the transcript. If the total amount exceeds
$5.00, prepayment may be requested

2. Options available to determine the proper fee for a transcript are:

a) . The hourly rate of the person who prepared the transcript
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b) The fee charged by the transcription service utilized by the
court

3. Audio recording request — party either provides own cassette tape
or pays a reasonable fee
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TRIAL TIPS
MILWAUKEE MUNICIPAL COURT

Do I Need An Attorney?

If you decide to take your case to trial, the court will not provide you with an attorney. You may, of
course, choose to hire an attorney or you may represent yourself. If you choose to represent yourself,
please read the following information carefully,

What Happens At A Trial?

This is a formal hearing where an Assistant City Attorney and the Defendant have the opportunity to
present their evidence before the Municipal Judge. The City has the burden of proving its case by clear,
satisfactory and convincing evidence. The City puts its case in first. This usually involves calling
witnesses and introducing documentary evidence, Once a witness for the City has testified, the
Defendant has a right to cross-examine that witness. After the City has introduced all of the evidence
that it wishes to present, the Defendant then has the opportunity to testify in his or her own behalf, call
witnesses and introduce documentary evidence. The Assistant City Attorney is entitled to cross-
examine any witness called by the Defendant. After all the evidence has been heard by the Judge, each
side is given an opportunity to make a closing argument. The Judge then applies the admissible
evidence to the specific state statute or city ordinance that the Defendant is charged with violating, and
determines whether he or she is guilty or not guilty.

What Should You Do To Prepare For A Trial?

1. Are There Witnesses You Want To Testify — If the answer is yes, you need to make sure that
they will be there on the day of trial. Any such witness should have personal knowledge of
the incident based on what he or she saw or heard. Do not bring in letters or statements
written at your request. They may be hearsay and more than likely will not be admitted as
evidence. If you have any doubts that witnesses you would like to call will appear
voluntarily, you have the right to subpoena them into court. If you decide to subpoena a
witness, you should pick up subpoena forms at Municipal Court Receptionist’s Counter at
least two weeks before your trial date to allow enough time for proper service.

2. Photos, Maps and Drawings - If you think such evidence will help the Judge understand
your case, bring them to court. However, you or whoever took the photos or drew the
drawings should be prepared to testify about how and when the items came into being,

3. Testimony by the Defendant — If you plan to testify in your own behalf, think about what you
are going to say beforehand. If you do testify, the Assistant City Attorney will have the right
to cross-examine you. If you made a statement to the police or others, those statements can
be used against you at trial.

4, Police Reports and Witness Statements — If you want to have copies of any statements you
made, other witness statements, or the police reports to help you prepare for trial, you should
file a Motion for Discovery in person with the court no later than 30 days after your initial
appearance. Forms for this Motion are available at the court.
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Will I Have To Pay More Than The Amount On The Citation
If I Am Found Guilty?

It is a possibility. First, the City Attorney may request payment for such things as witness fees ($7.00
per lay witness). The fine amount on your citation is not the maximum fine in most cases. The Judge
has the authority to impose a higher fine if he or she deems it appropriate. The fine can also be lower.
Finally, if you do subpoena witnesses, you will not be reimbursed for these expenses even if you are
found not guilty.

What If I Need A Postponement?

If you have good cause to delay your trial date, you may ask the Judge for an adjournment. You must
do so at least one week before the trial date. The Judge will then decide whether or not to grant your
request.

If I Am Found Guilty, Can I Appeal?

If you are found guilty after a trial, the Judge will notify you of your appeal rights. The appeal must be
filed within twenty (20) days after the Judge’s decision and will be heard in the Milwaukee County
Circuit Court either before a jury or a judge, You must file a written notice of appeal (the court has
forms) and pay an appeal fee. '

If I Change My Mind, Can I Change My Plea Before The Trial?

You may change your plea to guilty or no contest by contacting the court at least one (1) week in
advance of your trial date. You may do so by mail at the below address, by fax at (414)286-3615, ot in
person.

Para recibir una version de este
documento, en espafiol llame
(414) 286-3813

Milwaukee Municipal Court
051 North James Lovell Street
Milwaukee, WI 53233
(414) 286-3800
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Chapter Seven
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v Walker,

50 W2d 35 (1971)

Wis. Const.
art. XI, § 3

2016

NON-TRAFFIC ORDINANCE CASES

1. Creating Municipal Ordinances

A. The governing body of any city, town, or village may
authorize the preparation of a code or part thereof as
general ordinances of such municipality

1. A strictly conforming ordinance is one that prohibits conduct
that is exactly the same as conduct prohibited by a state
statute. Ordinances required to be in strict conformity with
state statutes are those where regulation of conduct must be
‘uniform throughout the state

Examples; traffic and juvenile alcohol ordinances

2. A general statutory counterpart ordinance means an
ordinance that prohibits conduct that is the same as or similar
to conduct prohibited by state statute but does not include
motor vehicle code statutes

Example: disorderly conduct ordinances

3. A non-statutory counterpart ordinance means an ordinance
that prohibits conduct that is different from and not similar to
conduct prohibited by state statute

Examples: noise ordinances; squealing tires ordinances

B. A municipality’s power to enact ordinances flows from
several sources

1. Cities and villages have “home rule” power to enact
legislation in areas of paramount local concern where no
legislative enactment of statewide concern and uniform
application exists

Example: enacting a local curfew ordinance is permissible
under home rule power, because curfew has historically been
treated as a local rather than a state matter



62.11(5)
61.34(1)

Wis Env. Decade v
DNR, 85 W2d 518
(1978)

Volunteers of
America v Brown
Deer, 97T W2d 619
(1980)

" NOTE:

66.0113
800.01(1)

NOTE:

755.045

2016

2. Municipalities may legislate in areas of statewide concern, for
the health, safety, and welfare of the public, subject to the
following conditions:

a) The legislature has not expressly withdrawn power from
the municipality to legislate in that area

b) The ordinance does not conflict with existing legislation

¢) The ordinance does not defeat the purpose or go against
the spirit of state legislation. For example, local
ordinances governing running away and uncontrollable
behavior are not lawful because they conflict with and
defeat the purpose of existing statutes which provide for
treatment and services for these behaviors in lieu of
punitive sanctions

Whether an ordinance is valid and meets the three conditions
above is a matter for judicial interpretation. See, Chap.12,
Constitutionality, for a full discussion

C. A municipal court may order restitution up to the small
claims limit (currently $10,000) for non-traffic
municipal ordinances or an ordinance authorizing
restitution under 346.65(2r) (OWI related)

See Juvenile Chapter for Restitution, Chapter 8,
Sec. 4; see also Chapter 13, Sec. 5

D. In those cases involving a municipal ordinance,
" jurisdiction to proceed is initiated by the use of a
citation, or summons and complaint

You should have a copy of the Revised Uniform Deposit and
Bail Schedule for Conservation, Environmental Protection,
Boating, Snowmobile, ATV/UTV, and Captive Wildlife
Violations available online here:
wicourts.gov/publications/fees/index.htm

E. Enforcement
1. No authority to issue an injunction
2. No authority to euthanize animals

3. No authority to confine or order removal of animals



66.0119

62.23(7)(a), 60.61
61.35

Kmiec v Town of
Spider Lake, 60
W2d 640 (1973)
Wilke v City of
Appleton,

197 W2d 717
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62.23(T)(H)
60.61(6)
60.62(3)
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66.0119
Form A

66.0119(2)

66.0119(2)

State v Jackowski,
2001 WI App 187
247 W2d 430

2016

4, No authority to order blood inspections in OWI/OCS matters
5. No authority to grant equitable relief
6. Authority to issue special inspection warrants

7. Authority to issue civil warrants to enforce under ch. 800
2. Zoning and Building Code Violations

A. Municipalities may adopt zoning ordinances

1. Municipal courts have jurisdiction over violations

2. The punishment for a violation of these ordinances is a
forfeiture

B. Municipalities may adopt ordinances to enforce
building codes ‘

1. Municipal courts have jurisdiction over violations
2. Forfeitures may be imposed for violations

3. Municipalities may adopt ordinances to comply with the state
one- and two-family dwelling code (101.65), the manufactured
building code (101.76), and inspection of electrical
construction code (101.86)

4. You may issue special inspection warrants to persons authorized
under your ordinance with powers or duties re: inspection of
property, including buildings, and their premises and contents

a) Special inspection warrants must be issued for inspection of
personal or real properties that are not public buildings or
are part of a public building that is not open to the public

b) Before you may issue the warrant, the authorized inspector
must show by sworn affidavit that consent to enter for
inspection purposes has been refused or why consent
cannot be obtained



Redevelopment
Authority v
Uptown Arts &
Ed, 229 W2d 458
(1999)

30.77(2)

800.02(2)(b)

30.77(3)

30.77(4)

30.66

2016

c) The warrant should state the specific areas to be inspected
and that consent to enter was refused or why consent could
not be obtained

d)} You must indicate a reasonable time period within which
the warrant should be executed

5. The issuing court should require a certified written report from
the peace officer regarding the service of the warrant and
findings made

Boating

A. Municipalities must adopt ordinances which are in strict
conformity with 30.50-30.71 or rules of the DNR in
order to have jurisdiction

B. The citation form in 23.54 must be used for boating

C. Municipalities may adopt regulations not contfrary to or
inconsistent with Chap. 30 governing the equipment,
use, or operation of boats or other activity regulated by
30.60-30.71

1. Proposed regulations must be submitted to DNR at least 60
days prior to final action by municipality governing body

2. All local regulations adopted must be prominently posted at ali
public access points within the municipality’s jurisdiction and
also filed with the DNR

D. You should consider the following in determining
excessive speed by boat violators:

1. Defendant’s type of craft

2. Amount of wake or potential wake damage that the officer used
to determine the violation

3. Reliability of the boat speedometer and
4. Officer’s radar reading or estimation of speed

5. Whether the speed also violates the slow no-wake restrictions
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30.681 E. Intoxicated boating
1. Elements of this offense are:

a) No person may operate a motorboat under the influence of
an intoxicant

b) No person may operate a motorboat with a PAC of 0.08%
or more by weight of alcohol in his/her blood, or 0.08
grams or more of alcohol in 210 liters of his/her breath

30.80(6)(a) 2. Penalties for conviction of first offense intoxicated boating are:
a) Forfeiture, and
b) Mandatory alcohol assessment, and
¢) Mandatory completion of a boating safety course

NOTE: If defendant has a valid certificate indicating satisfactory
completion of a boating safety course, the judge must
revoke that certificate and require defendant to complete a
new boating safety course

F. Absolute sobriety - Boating

1. Absolute sobriety is required of any person under the legal
drinking age who is operating a motor boat

30.80(6)(a)6. 2. Penalties — forfeiture of not more than $50.00
938.343 G. See, Juvenile Chap. 8, Section 3, Dispositions
3303-;01 4. Snowmobiling and ATV/UTV Offenses

A. Your municipality must adopt ordinance pertaining to
snowmobiling and ATV/UTY offenses in order to have
jurisdiction. You should become familiar with the state
laws, DNR rules, and local ordinances

350.10(1)(c) - B. Snowmobile operators must comply with all stop, yield,
and other regulatory signs along snowmobile routes
and trails

350.10(1)(gm) C. Speed limit during hours of darkness shall not exceed

55 mph (except when competing in a sanctioned race)
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30.681(1) E. Intoxicated boating
1. Elements of this offense are:

a) No person may operate a motorboat under the influence of
an intoxicant

' b) No person may operate a motorboat with a PAC of 0.08%
or more by weight of alcohol in his/her blood, or 0.08
grams or more of alcohol in 210 liters of his/her breath

30.80(6)(a) 2. Penalties for conviction of first offense intoxicated boating are:
a) Forfeiture, and
b) Mandatory alcohol assessment, and
¢) Mandatory completion of a boating safety course

NOTE: If defendant has a valid certificate indicating satisfactory
completion of a boating safety course, the judge must
revoke that certificate and require defendant to complete a
new boating safety course

F. Absolute sobriety - Boating

1. Absolute sobriety is required of any person under the legal
drinking age who is operating a motor boat

30.80(6)(a)6. 2. Penalties — forfeiture of not more than $50.00
938.343 G. See, Juvenile Chap. 8, Section 3, Dispositions
3303-;01 4. Snowmobiling and ATV/UTYV Offenses

A. Your municipality must adopt ordinance pertaining to
snowmobiling and ATV/UTY offenses in order to have
jurisdiction. You should become familiar with the state
laws, DNR rules, and local ordinances

350.10(1)(¢) B. Snowmobile operators must comply with all stop, yield,
and other regulatory signs along snowmobile routes
and trails

350.10(1)(gm) - C. Speed limit during hours of darkness shall not exceed

35 mph (except when competing in a sanctioned race)

2016 75



350.11(3)

23.33(13)(e)

938.343(8)

66.0103

101.123

165.60

2016

D.

E.

Intoxicated snowmobiling and ATV/UTYV operation are
prohibited (.08% PAC)

1. First offense punishable by forfeiture
2. Mandatory alcohol assessment
3. Absolute sobriety required for drivers under 19

4. Intoxicated snowmobiling law, generally, applicable to all
property, whether public or private, EXCEPT, on private
property, the intoxicated snowmobiling law only applies if
there is an accident with personal injury and the person
operating the snowmobile is doing so without the landowner's
permission

See, Juvenile Chap. 8, Section 3, Dispositions

5. Animal Offenses

A. Municipalities can adopt ordinances regulating animals

B.

Municipal courts have jurisdiction over violations of
these ordinances, the penalties for which must be

only forfeitures. Municipal courts have no authority to
order killing, removal, or confinement of the animal

6. Smoking Violations

A. Smoking ban in all workplaces and other prohibited

places
1. Municipal courts have jurisdiction over violations

2. The punishment for a violation of this statute is a forfeiture

Workplaces include bars, hotels, bowling alleys, and
restaurants, but not private residences, existing cigar
shops (6/3/2009), and Indian casinos

1. Municipality may adopt ordinances that are stricter than the
state statute, only for property under municipality’s own
control {parks and public property)

2. Businesses can set up “outdoor” areas where smoking can be
allowed. Look at definitions of “enclosed place™ and
“substantial wall”
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101.123(8)

101.123

125.12(1)(c)

66.0431

66.0107(2)

947.01
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C. Penalties for violation of smoking ban

1.

Persons who smoke in prohibited places pay forfeiture of not
less than $100 nor more than $250 for each violation

Businesses who allow violation of smoking ban issued a
warning for first offense, but each subsequent violation is a
forfeiture of $100, but no more than one penalty per day

Arrest or conviction for violation of smoking laws may not be
considered an action to revoke, suspend or refuse to renew
alcohol beverage license or permit

7. Other Authorized Non-Traffic Ordinances

A,

B.

An ordinance prohibiting an operator from leaving
keys in a parked motor vehicle

An ordinance providing a forfeiture for disorderly
conduct or disturbing the peace

1.

This ordinance should be in strict conformity with the language
of 947.01

Flemenis of the offense are:
a) In a public or private place

b) Violent or abusive or indecent, or profane or boisterous or
unreasonably loud or otherwise disorderly conduct and

¢) Under circumstances in which such conduct tends to cause
or provoke a disturbance

. An ordinance for disorderly conduct with a motor

vehicle

1. Means engaging in violent, abusive, unreasonably loud, or
otherwise disorderly conduct with a motor vehicle

2. Examples are unnecessary, deliberate or intentional spinning of
wheels, squealing tires, revving engine, blowing the horn,
causing a backfire, or causing the vehicle, while beginning to
move or in motion, to raise one or more wheels off the ground

An ordinance against issuance of worthless check

1.

Should be in strict conformity with the language of 943.24
entitled, “Issue of Worthless Check”



NOTE:

66.0107(1)(bm)

66.0107(bp)
961.573(1) & (2)

60.22
61.34
62.11

City of Janesville
v Garthwaite,

82 W2d 866, 869
(1978)

2016

2. Elements of this offense are:

a) Proofthat, at the time of issuance, the person did not have
an account with the drawee; or

b) Proof that, at the time of issuance, the person did not have
sufficient funds or credit and that the person failed within
five days after receiving notice of nonpayment or dishonor
to pay the check or other order; or

¢) Proof that, when presentment was made within a reasonable
time, the person did not have sufficient funds or credit with
the drawee and the person failed within five days after
receiving notice of nonpayment or dishonor to pay the
check or other order

This section does not apply to a check that is post-dated
or given as payment for a past debt, except a payroll
check

E. An ordinance prohibiting the possession of marijuana

1. There is no longer a restriction on the quantity of marijuana
that may be regulated

2. Ifthere is more than 25 grams, the court only has jurisdiction if
the charges were first submitted to District Attorney and
District Attomey dismissed the case or declined to prosecute

F. An ordinance prohibiting the possession of drug
paraphernalia

1. For those under 17 years of age, they are subject to disposition
under 938.344(2¢)

G. An ordinance regulating junk vehicles
1. Adopted under power to regulate for the health, safety, and
welfare of the public

2. Regulates the upkeep of private property, not motor vehicle
operation
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JUVENILE CASES

1. Jurisdiction

YOUR MUNICIPALITY MUST PASS AN ORDINANCE
ADOPTING THE RELEVANT PARTS OF CHAPTER 938 (938.343;
938.344; AND 938.355(6)(d)2. to 5.) THAT GRANT THE
AUTHORITY TO ENTER ORDERS AND SANCTIONS AGAINST
JUVENILES. SEE, A SAMPLE ADOPTING ORDINANCE AT 8-B

A. Definitions

1. “Adult” for municipal ordinance cases, age 17 and older

2. “Court” when used without further qualification in Ch. 938,
means circuit court, except when used in reference to a
juvenile subject to 938.17(2), means a municipal court

3. “Juvenile” for municipal ordinance cases, age 16 and younger

4. “Parent” a biological, adjudicated or adoptive parent, a husband
who consented to the artificial insemination of his wife under
891.40. If the juvenile is a nonmarital child who is not
adopted or whose parents do not intermarry under 767.803,
parent includes a person acknowledged under 767.805 or
similar law of another state.

This is important for notice requirements stated in this chapter.

B. Municipal courts have jurisdiction in juvenile cases as
follows:

1. Traffic cases: ages 12 through 16; exclusive jurisdiction

2. Truancy: ages 6 through 17; jurisdiction is concurrent with
circuit court. Habitual truancy: ages 6 through 17;
Jjurisdiction is concurrent with circuit court even if a 938.13(6)
juvenile in need of protection and services based on habitual
truancy case is also filed in circuit court. However, 17 year
old should be seen in an adult court



938.17(2)(a)1
125.02(8m) & (20m)

938.17(2)(a)1
254.92

938.13,48.13

State v. Annala
168 Wis. Ed. 453,
463 (1991)

938.17(2)(c)
800.02

2016

. Underage alcohol/Chapter 125 cases: ages 12 through 20;

jurisdiction. However, 17 to 20 year olds should be seen in
adult court and do not require confidentiality or a closed
hearing

. Other cases: ages 12 through 16, except age 17 for a few

offenses such as possession of tobacco products. But if age 17
or older, you do not need a closed hearing and should be in
adult court

. Municipal courts do not have jurisdiction over runaways,

uncontrollable children, abused or neglected children or
children who commit criminal law violations. Such cases may
be referred to circuit court, social services, the district attorney
or corporation counsel for the county

. The jurisdiction of the juvenile court is determined by the

individual's age at the time charged, not the individual's age at
the time of the alleged offense. So if the juvenile is charged
with an ordinance violation while 16 and younger-juvenile
court. If charged when 17 and older -adult court-regardless if
s’he was 16 or younger at the time of the committing the
ordinance violation.

2. Procedure

A. Citation

. Form is the same as adults

a. Report alcohol and traffic violations to DOT

. Providing notice to parents is the issuing agency’s (usually the

police department) obligation, not the court’s

a. For Chapter 125 (underage alcohol cases) and Chapter 961
(drug possession and paraphernalia cases) where the
juvenile is between 12 to 15 years old. The issuing agency
must notify parent(s) by mailing or delivering a copy of
the citation within 7 days of any violation

b. In all other cases, the issuing agency must notify the
parents, but it does not need to be a copy of the citation.
Usually a letter informing the parents of the charge(s) will
be the method used, though the statute is not specific
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938.17(2)(a)3.

938.17(2)(cg)

938.28

938.28

NOTE:
938.20

938.344(2g)

938.342(1m)(b)

2016

c. The issuing agency must notify juvenile court intake
worker (your court clerk) of juveniles 12 to 15 accused of
alcohol or drug violations, for informational purposes by
sending a copy of the citation

3. The citation should require the child to appear in court or to
make a deposit (or stipulation and deposit} instead of an
appearance

B. Mandatory Appearances

1. After a citation is issued, if the juvenile and his/her parent,
guardian, or legal custodian do not voluntarily appear, the
municipal court may issue a summons requiring them to appear
at any hearing

a. Must use summons procedure in 938.273 and the
municipality pays expenses, including Chapter 885 fees. The
procedure in 938.273 includes service by mail of the
summons 7 days before the hearing, and other methods of
service

b. If any person summoned fails without reasonable cause to
appear, you may use contempt procedure in Chapter 785.06
(See, Chap. 4)

c. If a summons cannot be served or if the persen served fails
to obey the summons or if it appears service would be
ineffectual, you may issue a capias (warrant) for the juvenile
and parent/legal custodian/guardian to appear

If you use a capias (warrant), the person will be detained briefly
in juvenile reception center and likely released. Better to order
the capias returnable only during court sessions, so the person is
brought to court for further proceedings

2. For Chapter 125 (alcohol cases) and Chapter 961 (drug
paraphernalia cases) violations, you cannot order a juvenile to
attend an alcohol or drug program unless the juvenile agrees.
Therefore, some type of appearance or written agreement is
required. Possible to do by telephone (See, Sec. 4, below)

3. For habitual truancy hearing, you cannot order parent/guardian
or legal custodian into counseling unless he or she has had an
opportunity to be heard. If parent is notified of hearing but fails
to appear, you may order counseling



Recommendation Do not order counseling or AODA treatment unless the person
subject to the counseling or treatment has actually appeared, as
compliance is not likely without actual appearance

800.085 4. If the parties consent to an appearance by telephone or
interactive video with audio, any hearing under 800 may be
conducted in that manner. A party, witness or interpreter may
appear by telephone or audiovisual means if the parties agree, or
if the court finds good cause after considering the factors under
807.13(2)(c)

C. Failure to Appear — See also B. above

938.237(3) 1. You may default if a deposit has been made. Otherwise a
345.18 summons shall be issued requiring the juvenile to appear for a
938.237 plea hearing at a later date and time

938.30

938.237 2. You may issue a summons. You may reject a stipulation and/or

deposit and issue a summons requiring the juvenile and his/her
parents, guardian or custodian to appear

938.28 3. You may issue a capias (warrant) — See, B.1.c. above

938.343(2) 4. In all cases where you impose a forfeiture, you must find that
juvenile has the ability to pay within 12 months

5. If the juvenile did not appear, it may be reasonable to assume a
juvenile can pay a reasonable amount. Be careful with high
forfeitures

938.30(1) D. Juvenile’s Plea

1. Plea must occur within 30 days of issuing citation (or 45 days
if joint court or 10 days if child is in custody)

938.30(2) 2. Court must advise juvenile of rights prior to the plea hearing.
938.243 See, Form L
938.30(8) 3. If plea is no contest/guilty/admission, court must address the

juvenile and parties present personally to determine:

a. Voluntariness of plea and factual basis for the charge

b. That no promises or threats were made

c¢. That juvenile understands that a lawyer may discover defenses
or mitigating factors
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938.30(7)

NOTE:

338.299

938.37(3)
814.65, 346.655(1)

938.343(2)
938.342
938.344

938.17

938.343

346.93
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d. That the juvenile understands the nature of the alleged act
and possible dispositions

4, Ifthe plea is not guilty and it is not resolved that day with a
plea agreement that is approved by the court then the court must
set a date for the trial (“hearing”) within 30 days of the plea (20
days if juvenile is in custody)

938.315(1) and (2) allow you to find, on the record and in open
court/by telephone, “good cause” for extending this time frame
for the reasons listed. Use this sparingly because speedy
resolution is important in juvenile cases, as evidenced by the
statutory time restrictions

E. Trial

1. Follow Chapter 800.08 procedures, except maintain
confidentiality for defendants who are under 17 years of age. The
trial is closed to general public and only persons that have a
legitimate right to be present are allowed

3. Dispositions/Sentencing

A. Fees and Costs

1. You may assess the same costs, fees, and surcharges against
juveniles as you would against adults, except for witness fees and
the driver improvement surcharge in absolute sobriety cases

B. Ability to Pay

1. If you order a forfeiture to be paid you shall make a finding
that the juvenile has the ability to pay it within one year,
except for truancy, underage alcohol violations, and drug
paraphernalia cases

C. Traffic Violations

1. Same penalties as adults plus you can order the additional
sanctions listed under 3.D for nontraffic violations if your
municipality has an ordinance that has adopted the sanctions
listed under 938. The sanctions for OWI/PAC/OCS and
refusals are the same as they would be for adults. (See, Chap.
10 (OW]I) for those sanctions)

2. Open intoxicants in a motor vehicle:



346.30(6)b)

346.63(2m)

343.30(1p)
343.655(1)

346.63(2m)
343.305(10)(em)

346.63(2m)
343.10(1)

343.23(3)

938.17(2)(d)

938.343(2)

2016

a. An underage person convicted of having open

intoxicants in a motor vehicle may have their driver
license suspended for 30 to 90 days and shall have their
license suspended for not more than one year for a
second conviction within the same year and not more
than two years for a third conviction within the same
year

3. Absolute sobriety violations:

a. Persons under 21 years of age cannot drive or operate a

motor vehicle with any alcohol in their system. If they
are operating a motor vehicle while impaired by drugs or
alcohol or with a PAC of .08% or higher then it is an
OWI case

b. Mandatory penalty of $200 forfeiture and mandatory 3-

month suspension. DOT will not automatically suspend
so you must notify them. You cannot order a driver
improvement surcharge. If there is a passenger under the
age of 16 in the vehicle it is a criminal case and should
not be in municipal court

Refusal to take a breath or blood test is a separate charge
that can result in a revocation for 6 months, but does not
require the underage person to do a drug and alcohol
assessment or a driver safety plan

. Immediately eligible for occupational license

. DOT must keep records for at least 24 months

1) Do NOT count an absolute sobriety violation as a
prior offense for other Chapter 125 alcohol
violations

4. For Graduated Licenses, See, Traffic Chapter

D. Non-traffic and other cases including those “related to
the use or abuse of alcohol or drugs”(Not including
alcohol violations under Chapter 125, truancy and
habitual truancy cases, and boating/fishing/hunting
violations)

. Impose a forfeiture:
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938.343(2)

938.343(1)

938.343(3)
938.34(5g)

938.343(10)
938.547(4)

938.343(2m)

938.343(4)

938.344(2), (2b)

& (2d)

1343.30(6)
125.07(4)
125.09(2)

2016

a. Maximum amount is the same as it would be for an adult
charged with the violation unless your ordinance sets a
lower amount for a juvenile offender. But the maximum
is $50 plus allowable costs if the violation applies to
juveniles only (e.g., curfew, tobacco)

b. Where a forfeiture is ordered, you must find that the
juvenile has the ability to pay within 12 months

. Counsel juvenile, parent/guardian from the bench

. Supervised work program or other authorized community

service hours

. If the violation is related to alcohol or drug use (i.c.,

disorderly conduct where person was impaired by alcohol)
you may order an alcohol assessment and any outpatient
treatment recommended by the assessment; or a “court
approved pupil assistance program provided by the school
board”; or a court approved alcohol or drug educational

program, you must specify and approve the treatment facility
and completion date for assessment

. Teen court — the teen court must meet certain statutory

conditions

. Restitution and/or order the juvenile to make repairs or

perform services for the victim for any damages or injuries
caused by the juveniles

a. The victim must agree to allow the juvenile to make
repairs or perform services. If the juvenile objects to the
amount of damages claimed, the juvenile is entitled to a
hearing on the question of damages before the amount of
restitution is ordered. The victim must be notified about
the restitution hearing date

b. An order requiring payment for repairs or restitution
shall include a finding that the juvenile alone is

financially able to pay or physically able to perform the
services

E. Alcohol, ID, and Chapter 125 violations — See, chart at
8-A for details of sanctions that can be ordered

1. Underage alcohol sanctions



343.30(6)

938.34(g)

938.344(2g)(a)

938.344(2g)(b)

938.344(2g)(d)

938.361 NOTE:

961.577
938.17(2)(e)

2016

. Forfeiture

. License suspension (Optional UNLESS a second or more

offense within a 12-month period AND a motor vehicle
was involved. Then, mandatory for not more than 2
years). If the court suspends a license, the court may
take the license and, if the court takes it, must destroy it.
If the license is suspended or revoked prior to this
suspension or if the juvenile does not currently have a
valid license, the suspension is effective when the
juvenile is first eligible for issuance or reinstatement

Supervised work program or other authorized community
service hours

. If defendant agrees, court can stay, modify or suspend

the sentence and order attendance at an alcohol
education program, AODA outpatient or school
program, or teen court. The court MAY NOT modify or
suspend a mandatory license suspension

1) If assessment recommends that the juvenile does not
need treatment or education, and the court is
informed of these facts, the court shall notify the
juvenile whether or not the original penalty will be
reinstated

2) If the court is notified of juvenile’s failure to
complete the aleohol program, the court shall hold a
hearing on whether or not the forfeiture and license
suspension should be imposed

You can require the parent to pay for the AODA services.
See statute for procedure

F. Drug Violations — Ch. 961
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938.344(2e),
938.344(2g)

938.17(2)
66.0107(1)(bm)

118.163
118.16(1)a)
938.342

2016

1. Drug paraphernalia/manufacture/intent to deliver/delivery to
minor -- mandatory 6-month to 5-year suspension.
However, the court may with the agreement of the juvenile,
enter an order staying the driver license suspension IF the
court requires the juvenile to do any of the following:
submit to and alcohol and drug abuse assessment and follow
the recommendations; participate in a court-approved
alcohol or other drug abuse education program; participate in
a teen court program; or report to a youth report center after
school. If court suspends driver license it must take license
and destroy it. If the license is suspended or revoked prior to
this suspension or if the juvenile does not currently have a
valid license, the suspension is effective when the juvenile is
first eligible for issuance or reinstatement

2. Possession of 25 grams or less of marijuana can be an ‘
ordinance violation if the municipality has an ordinance that
was passed in conformity with State law. A second offense
marijuana case or a case involving more than 25 grams of
marijuana may be brought in municipal court if the case in
circuit court has been dismissed or the district attorney
declines to prosecute the case in circuit court. You may not
suspend a driver license for a marijuana conviction

3. Other penalties are the same as those listed in Sec. 3.E. of
this Chapter

G. Habitual Truancy -- “Habitual truants™ are pupils absent
from school without an acceptable excuse for part or all of 5 or
more days on which school is held during a school semester.
Applies to ages 6 through 17 - But see NOTE in this section.



118.16(5) and
(sm)

In re Brandon
LI,

2008 WI App 73

NOTE:

118.163(2)
938.342
938.17(2)(g)

938.342(1g)(d),
(), (1r)

938.342(1g)(b)

2016

WARNING: You may not find a juvenile habitually truant if the school
attendance officer has not complied with proof of the prerequisites under
118.16(5) unless 118.16(5m) applies. Such proof should be attached to the
citation. See 938.17(2)(a)l.

There is a conflict in the statutes about the applicability of
habitual truancy to those age 18. 118.163(2) allows
adoption of an ordinance for those under age 18. However,
938.17(2)(a)1. provides that if evidence is provided by the
school attendance officer that the prerequisites under
118.16(5) have been completed, the municipal court has
jurisdiction “regardless of age” under 118.163(2). Further,
compulsory school attendance defined in 118.15(1)(a)
requires any person having control over a child who is
between the ages of 6 and 18 years to make sure they attend
school regularly until the end of the school term, quarter, or
semester of the school year in which the child becomes 18
years of age.

H. Habitual Truancy Dispositions — The court may order
one or more of the following if your municipality has adopted
habitual truancy disposition ordinances

1. Order the juvenile to attend school or an educational program
as described in 938.34(7d). If school attendance is ordered,
court clerks must notify the school board or its designee
(e.g., schootl principals) about the court order requiring the
student to attend school and the order must specify what
constitutes a violation of an attendance requirement. The
order shall direct the school or the agency responsible for
supervising the student (e.g., social services or dept. of
corrections in delinquency cases and social service in child
protection cases) to notify the court within 5 days of any
violation

2. Order the juvenile and/or parent(s) to attend counseling.
Costs can be assessed against the juvenile or the
parents/guardians

a. Failure to comply may result in contempt or sanction
stated in Section 7 of this chapter

b. Must give the parents and the child an opportunity to be
heard before imposing any counseling requirement
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938.342(1)(a)
938.17(2)(9g)

938.342(1g)(c)
103.72

NOTE:

938.342(1g)(c)

938.342(1g)(b)
938.34(5g)

938.342(1g)b)

938.34(5g)

118.163(2)(b)

938.342(1g)(D)

938.342(1g)(h)
938.37(3)

NOTE:

938.342(1)()

2016

3. Suspend driver license from 30 days to one year. If court
suspends a license, the court shall take the license and
destroy it. If the license is suspended or revoked prior to this
suspension or if the juvenile does not currently have a valid
license, the suspension is effective when the juvenile is first
eligible for issuance or reinstatement

4. Revoke a work permit

a. Notify Department of Workforce Development, Equal
Rights Division, P.O. Box 8928, Madison WI 53708-
8928 '

DWD does not have a mechanism for notifying employers

5. Home detention — although juvenile may attend school,
religious worship or leave home accompanied by
parent/guardian. This is enforced by the parent(s) or
guardian and not by detention with electronic monitoring

6. Participate in a supervised work program

a. Costs of the program may be assessed against the
juvenile/parents/guardians

7. Order juvenile to participate in a community service
program

a. Costs of the program may be assessed against the
juvenile/parents/guardians

b. Liability of certain agencies providing supervised work
programs or community service is limited by law

8. Order to atfend a teen court program

9. Impose forfeiture up to $500 plus costs, all or part of which
may be assessed against the juvenile and/or the parents/
guardians. No witness fees may be assessed against the
juvenile

There is no provision requiring showing the juvenile has the ability
to pay within 12 months. However, be mindful of ability to pay in
determining amount of forfeiture, just as you would with adults

10. Impose any other reasonable conditions such as curfew,

restrictions on going to certain places or associating with
certain persons
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938.342(1m)

118.163(1)
938.342
938.17(2)(g)

118.163(1m)

938.342(1d)

938.342(1d)(a)
& (1r)

938.342(1)(d)
938.34(5g)
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11. Order parents or guardians to attend school. See “Parents”
section in Sec. 8 of this Chapter on the procedures to follow
if you order this

Truaney - “Truant” means a pupil who is absent from school
without an acceptable excuse under 118.15 and 118.16(4) for part
or all of any day on which school is held during a school
semester. The law allows a municipality to create an ordinance
offense for truancy, ages 6 through 17, if the municipality
specifically adopts it consistent with 118.163

Truancy Dispositions-The court may order one or more of
the following if your municipality has adopted a truancy
ordinance consistent with 118.163

1. Forfeiture (plus costs and surcharges) up to $50 for a first
offense and $100 for a second offense within 12 months
subject to a maximum cumulative forfeiture of $500 for all
violations committed within a school semester. The
forfeiture, costs and assessments may be imposed on the
juvenile, his/her parents or guardians, or both

2. Attend school. If school attendance is ordered, court clerks
must notify the school board or its designee (e.g., school
principals) about the court order requiring the student to
attend school and the order must specify what constitutes a
violation of an attendance requirement. The order shall direct
the school or the agency responsible for supervising the
student (e. ., social services or dept. of corrections in
delinquency cases and social services in child protection
cases) to notify the court within 5 days of any violation

3. Order the person to report to a youth report center after school,
in the evening, on weekends, on other nonschool days, or at
any other time that the person is not under immediate adult
supervision, for participation in the social, behavioral,
academic, community service, and other programming of the
center. In addition you may order community service hours at
an authorized site

4. The prerequisites to filing habitual truancy under 118.16(5m)

do not apply to truancy cases
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938.17(2)(i)

938.355(6)(d)3.

938.342(1g)

938.343

938.343(5)

938.343(6)
Ch. 29

938.343(7)
29.591

938.343(8)
350.55

938.343(9)
23.33

938.17(2)(cm)
938.343(4)
938.344(2)(b)
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5. License suspension is not available as part of the original
disposition, nor is counseling or other dispositions that are
available for habitual truancy. However, if a juvenile does
not comply with any of the truancy orders the court may
impose any of the sanctions that are allowed under the
Habitual Truancy section of this chapter (3.G.) provided you
informed the juvenile of the possible sanctions for a violation
of your truancy order(s)

J. Boating, firearms, snowmobiles, ATV/UTV, hunting

and fishing violations

1. If the violation relates to unsafe use of a boat, order
attendance in boating safety course under 30.74(1). If the
juvenile has a valid boating safety certificate at the time that
the court imposes the disposition, the court shall revoke the
certificate and order the person to obtain another boating
safety certificate

2. I the violation is hunting, trapping or fishing violation,
suspend the license or licenses issued under that chapter. for
not more than one year or until the juvenile is 18 years of age,
whichever occurs first. Notify the DNR to order the
suspension(s)

3. If the violation relates to unsafe use of firearms, order
attendance at the hunter education program

4. If the violation involves the use of snowmobiles order
attendance at a snowmobile safety course

5. If the violation involves the use of an ATV or utility terrain
vehicle, order attendance at an ATV or utility terrain vehicle
safety course

4. Restitution, Supervised Work, and Community
Service

A. Restitution: for violations of ordinances for conduct similar to

criminal law violations (non-traffic ordinances), restitution may
be ordered but only if you find the violation resulted in damage or
injury (not including pain and suffering) and that it is beneficial
to the well-being of the juvenile. The court may order the
juvenile to repair the damage to property or make reasonable

- restitution for the damage or injury, either in the form of cash

payments or, if the victim agrees, the performance of services for
the victim or both
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1. An order requiring payment for repairs or restitution shall
include a finding that the juvenile alone is financially able to
pay or physically able to perform the services, may allow up to
the date of the expiration of the order for the payment or for the
completion of the services, and may include a schedule for the
performance and completion of the services

938.343(4) 2. Ifthe child objects to the amount of restitution, you must hold
a hearing to determine the proper amount of damages

a. Victim(s) should be notified of restitution hearing and
have an opportunity to be heard

800.093(8)(a) b. The court, in determining whether to order restitution and
the amount thereof, shall consider all of the following:

1) Amount of loss suffered by any victim as a result of the
violation

2} Financial resources of defendant
3) Present and future earning ability of defendant

4) Needs and earning ability of defendant's dependents, if
they have any

5) Any other factors that the court deems appropriate

800.093(8)(b) c. When hearing evidence in a restitution hearing the court
may waive the rules of practice, procedure, pleading and
_evidence, except provisions relating to privileged
communications and personal fransactions or
communication with a decedent or mentally ill person

938.343(3) B. Supervised Work Program or Community Service
938.342(1g)(b)

1. Municipal court may order a juvenile to participate in a
supervised work program or community service, except as an
initial order in a truancy case, but the program must conform to
the following requirements:

938.34(5g) a. A supervised work program administered by the county,
b. A community agency approved by the court or,

¢. Other community service work administered by a public
agency or nonprofit charitable organization approved by
the court
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5. Sanctions for not paying forfeitures in traffic cases are
the same as adults. See, Chapter 9

6. Sanctions for not paying Forfeitures in Non-traffic

cases

938.17(2)}d) A. Suspend any hunting, trapping, or fishing license or

' driver license for up to 2 years
938.344(2), (2b), 1. The court shall immediately take possession of the hunting,
(2d), (2e) fishing or trapping license(s). The court may take possession
ch. 29 of'the driver license, and if possession is taken, shall destroy,
340.01(40) the driver license. The court shall forward to the
ch. 343 department(s) which issued the license the notice of

suspension stating that the suspension is for failure to pay a
forfeiture imposed by the court, together with any hunting,
fishing or trapping license of which the court takes
possession. If the forfeiture is paid during the period of
suspension, the court shall immediately notify the
department(s), which issued the license(s)

2. If the license is suspended or revoked prior to this suspension
or if the juvenile does not currently have a valid license, the
suspension is effective when the juvenile is first eligible for
issuance or reinstatement

NOTE: There are no provisions in Chapter 938, which governs juvenile
proceedings, that allows for referrals of non-traffic juvenile cases to
collection agencies

938.355(6)(c) B. Court must hold hearing before imposing sanctions

1. Set a good cause hearing for the juvenile to explain why s/he
has not made the payment

938.355(6) 7. Sanctions for Violating Other Municipal Court Orders

938.17(2)(cm) A. Municipality must specifically adopt the dispositions
and sanctions before you have authority to impose
sanctions

938.355(6)(¢c) B. Court must hold hearing before imposing sanctions
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938.17(2)}(h)1.

Recommendation:

938.17(2)()1.

938.355(6m)(ag)

938.17(2)({)2m.
938.355(6m)(a)

2016

C. Court must at the time of disposition/sentencing:

1. Explain the conditions of the order unless, before any
violation of the order, the juvenile acknowledged in writing
that s/he read or had read to him/her those conditions

2. Explain the possible sanctions for violating the court order

Give juveniles a form explaining the possible sanctions at the time
of each disposition. See, Form 8-C at end of this chapter

D. Sanctions for violating truancy orders

1. Juveniles under age 17 who violate a truancy order can be
ordered to do any of the habitual truancy dispositions (sanctions)
listed under Section 3.G. of this chapter. The court may also
suspend any hunting, fishing or trapping license. If the court
suspends those types of licenses the court shall take the
license(s) and notify the DNR. If the court suspends a driver
license the court may take possession of the driver license, and if
possession is taken, shall destroy the driver license. If the court
orders the driver license suspension and the juvenile does not
have a valid driver license or instruction permit, court may order
suspension to begin upon reinstatement or license issuance

2. If age 17, see, contempt procedures at Chap. 4, Sec. 5

. Sanctions for Violating Habitual Truancy Orders

1. Sanctions are the same as habitual truancy dispositions
(sanctions) listed under Section 3.G. of this chapter. You may
not order the placement of the juvenile in a juvenile detention
facility for up to 10 days unless there has been a resolution by
the county board of supervisors under 938.06(5) authorizing it as
a sanction. The court may also suspend any hunting, fishing or
trapping license. If the court suspends those types of licenses the
court shall take the license(s) and notify the DNR. If the court
suspends a driver license the court may take possession of the
driver license, and if possession is taken, shall destroy the driver
license. If the court orders the driver license suspension and the
juvenile does not have a valid driver’s license or instruction
permit, court may order suspension to begin upon reinstatement
or license issuance

2. Tfage 18, See, contempt procedure at Chap. 4, Sec. 5
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938.17(2)(h) F. Sanctions for Violating Non-Truancy Orders in Other
Types of Juvenile Cases

938.355(6)(d)2.to 5. 1. Suspend driver license up to 3 years
a. Juvenile must pay reinstatement fee to DOT
2. Suspend Chapter 29 hunting/gaming license up to 3 years
a. No reinstatement fee
b. Send notice to:

Department of Natural Resources
P. O. Box 7921

101 S. Webster St.

Madison, W1 53707

Phone: 608-266-2621

3. Home detention — school, religious worship, otherwise if
accompanied by parent/guardian are allowable exceptions. This
is enforced by the parents or guardian and not some formal
detention with electronic monitoring

938.34(5g) 4. Supervised work program or other authorized community
service hours

Recommendation Order proof of community service and set a deadline for proof
of community service hours

Forms 8-C, 8-D a. Provide the defendant with a form to send to the court to
& 8-E at end of prove community service. Schedule a sanction hearing for
Chapter that same deadline and provide defendant with notice that if

proof of community service is received at or prior to the
sanction hearing, the defendant need not appear and no
sanction is imposed. If the defendant fails to appear for the
sanction hearing and has not complied with the order for
community service you may still impose three year driver’s
license-suspension. However, the sanction is for failure to
perform community service and you are suspending for that
rather than for failure to pay. DOT must be informed what
the reason is for the suspension and of the correct cite to the
statutes.

938.355(6)(an), 5. Circuit Court Sanctions
(b) & (6g)
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938.355(6)am)

938.17(2)(i¥m

938.45(1r), (2)
938.342(1d)(b)
938.342(1g)(h)
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8. Parents

If a juvenile continues to violate your court orders, an
extreme option is to request circuit court action

The municipal court can petition the circuit court to impose
additional sanctions such as juvenile detention or electronic
home monitoring. This does not apply to habitual truancy
or truancy cases. This can only be done if, at the time of the
judgment, the municipal court explained the conditions to
the juvenile and informed the juvenile of those possible
sanctions for a violation or if before the violation the
juvenile acknowledged in writing that he or she has read, or
has had read to him or her, those conditions and possible
sanctions and that he or she understands those conditions
and possible sanctions.

A motion for sanctions may also be brought by the person
or agency primarily responsible for the provision of
dispositional services, the district attorney or corporation
counsel, or the court that entered the dispositional order. If
the court initiates that type of motion, that court is
disqualified from holding a hearing on the motion.

Circuit Court Sanctions: The sanctions below are not
imposed by municipal court

» Secure detention for up to 10 days

¢ Electronic monitoring

¢ Municipality may be liable for costs of the sanction
imposed by the county

s Non-payment of restitution — docketing a judgment in
circuit court. See “Parents” section below for details

A. You may order the parent to pay the forfeiture in
~ truancy, habitual truancy, or non-traffic cases where
damage to property or physical injury, other than pain
and suffering, has occurred if all the following
conditions are met:

1. Parent has notice and an opportunity to be heard on the issue,

and;
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938.17(2)
938.237(3)
938.125
938.273

785.06

800.12
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(Ct. App. 1993)

OAG 4-2000
938.45(1r)
943.51

2016

2. Find that it is in the child’s best interests and in aid of
rehabilitation to impose forfeiture. This is not a finding that it
is in the best interest of the child to have the parent pay, but
that the requirement of a forfeiture is in the child’s best
interest and aids rehabilitation of the child and;

3. Parent has the ability to pay the forfeiture and;
4. Amount of any forfeiture may not exceed $5,000

5. Payment by parent(s) is due by the same date as the order for
payment by the juvenile

B. Mandatory Appearances

1. In some circumstances you can require the juvenile and the
parent/guardian/legal custodian to attend any ordinance
violation hearing using a summons. The municipality pays
for the cost of the summons. Failure to appear may result in
contempt or a capias (warrant), A capias (warrant) may only
be used if service of a summons is properly attempted and
cannot be done

C. Restitution

1. Municipal court has the authority to order the parent(s) who
have custody, as defined in 895.035(1) to pay the restitution.
For retail theft, the amount of restitution is limited by 943.51.
The restitution paid by the parent is limited to $5,000 except
for retail theft. You must find all of the following before
ordering the parent(s) to pay:

a. Violation has resulted in property damage and/or personal
injury of another, excluding pain and suffering; and

b. Parent with custody has the ability to pay;

c. Payments can be completed before the expiration of
juvenile’s court order; and

d. Parent(s) with custody had notice and an opportunity to be
heard



938.299(1)

938.299(1)(a)
and (1)(av)

938.299(1)(a)
938.299(1)(ag)
938.299(1)(ag),

(am) & (ar)2.

938.299(1)(a)

938.17(2)(1m)
938.299
345.20(2)
345.21 to 345.53

Recommendation

2016

9. Confidentiality

A. Juvenile proceedings in municipal court for defendants

under 17 years old in non-traffic matters must be closed
to the public. However:

1. A juvenile may demand an open fact-finding hearing but the
parent or guardian may overrule this request

a. Ifa public hearing is held, disclosure is allowed

2. The media must be admitted, but cannot release the juvenile’s
identity

3. The court may exclude the general public, foster parents and
other physical custodians under some conditions

4. Victims, their family members or a representative of a victim’s
support agency, at the victim’s request, may attend

5. The court may admit any person having a proper interest in the
work of the court or the case

. Traffic Cases

1. The laws are not entirely clear regarding confidentiality of
hearings for traffic offenses for juveniles age 12—15. The
juvenile justice chapter of the W1 Statutes requires confidential
hearings for all types of juvenile cases. However the State
traffic law chapters indicate that traffic trials do not need to be
confidential. Also, 938.17(1) was not amended to add 1215
year olds and that statute does provide for treating 16 year olds
as adults.

Apply juvenile confidentiality requirements to 12—15-year-old
traffic offenders

. Records — mental health, medical, alcohol/drug

treatment or assessment
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1. These are highly sensitive records that may be in municipal
court files. They are often not appropriate for release, even
though they are in municipal court files. See, Stare ex. rel
Richards v Foust, 165 W2d 276 (Ct. App. 1991), and federal

HIPAA regulations at http://www.hhs.gov/hipaa/index.html

19.32,19.33 D. Police Reports in the Court Records

19.36(2) & (8)

938.396(1) 1. Police reports and records for juveniles may be in the court file.
& (1) Two problems arise in releasing them:

a. The reports may contain:
1} Confidential information about another juvenile
2) Information that poses imminent danger to a juvenile or
3) Otherwise confidential information

b. The court is not necessarily the legal custodian of police
records, even though there may be copies in the court file

Nichols v 2. The location of the document does not determine status under
Bennett, the public records law and disclosure, rather the nature of the
199 W2d 268 document, determines status

(1996)

3. If a public records request is made to the court and the police
report is in the court file, disclose only those records for which
the court is the legal custodian and direct the requester to the
police department for the police reports and records

938.299(1) 4. Best practice is to inform the requester that if the police will

938.396(1j) not release the records, the statutes may allow the circuit court to
review the refirsal to release the records. Such a review under
938.396(1)) has detailed requirements for petitioning, notifying
and releasing the records

E. Court Records of juvenile (age 12 through 16) non-
traffic and non-alcohol violations

938.396(2) 1. Court records of juvenile proceedings in municipal courts must
be maintained separately and are not open to inspection except
as follows:
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938.396(2)(ag)
& (am)

NOTE:

938.396(2)
(gm) & (h)
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Caleb JF.,

2004 WI App 36
269 W2d 709

938.396(1)
938.396(2)
938.396(2g)
938.394(4)

938.396(3)

938.396(4)

938.396(2)

938.396(4)

2016

a,

Upon request or written permission of a parent, guardian or
child’s legal custodian, or a child age 14 or older, municipal
court shall open their records for inspection. Inspection may
be done by the juvenile, parent, guardian or child’s legal
custodian. If you find, after due notice and a hearing, that
inspection will cause imminent danger to anyone, then you
shall not allow inspection

Inspection does not include copying

b.

CAUTION:

Upon request of any family or juvenile court, any municipal
court, a DA, corporation counsel, child’s attorney or
guardian ad litem and the juvenile, provided such persons
have an action pending in a municipal, juvenile or family
court and the request is for purposes of that proceeding, the
municipal court shall open its records for inspection

A request to disclose municipal court records for use in
another court’s municipal, juvenile or family pending case,
might need to be reviewed by you to determine if the record
is relevant to the other court’s action. Review for relevance
on your own or consult with another municipal judge that is
not involved with the case

Additional requests for disclosure may be made directly to
the circuit court that handles juvenile matters, and in some
cases, to the law enforcement agency. DOT may not disclose
information relating to suspensions, revocations or
restrictions of a juvenile’s operating privilege to any person
other than municipal courts exercising jurisdiction in
juvenile cases, a DA, juvenile circuit courts, corporation
counsel, municipal attorneys, a law enforcement agency, the
juvenile, the juveniles’ parent or guardian. Those who can
access this information may not disclose it to any persons or
agencies

F. Court Records of juvenile traffic violations

1. There is no confidentiality of juvenile traffic case records

G. Court Records of juvenile alcohol vielations — persons
12 through 16

1. Court records of these violations by juveniles appear to fall
within the confidentiality requirements.

2. Court records of revocations or suspensions for such violations
cannot be disclosed by the Division of Motor Vehicles except to
the designated parties
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3.

If requested by a school district administrator of a public school
district, a law enforcement agency (not the court) may provide
to the administrator any information in its records relating to the
use, possession or distributton of alcohol or a controlled
substance by a pupil enrolled in the public school district

a. School cannot use the information obtained as the sole basis
for expelling or suspending the student

10.Victim’s Rights

A.

A victim of a juvenile’s alleged act, a member of the
victim’s family, and at the victim's request, a
representative of a support organization, may be present
even at a closed trial

1.

A judge has the discretion to exclude the above people from any
parts of the hearing that deals with sensitive personal matters of
the child or child's family and which do not directly relate to the
alleged act committed against the victim

Notice to victims

If the act committed by a juvenile resulted in personal injury or
damage to property of another, the municipal court must, to the
extent possible, provide each known victim with the following:

1.

Procedure under 938.396(1)(c)5. & 6. for obtaining the identity
of the juvenile and the parents

. Procedure under 938.396 (1)(c)5. for obtaining juvenile’s police

records

. The potential liability of the juvenile’s parents under 895.035

. The right to request and receive notice of time and place of any

hearing victim may attend under 938.299(1)(am})

. The notice must include an explanation of restrictions on

divulging information obtained under the statute and the
penalties for violation. If the proceeding is closed, dismissed, or
does not result in a resolution in court, the victim must be
informed that the proceeding has been terminated. Rules for
implementation of this procedure must be established by the
chief judge of the district. Check with the chief judge of your
Jjudicial administrative district for forms for notifying victims
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Disabilities Act
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885.37(1)(b)

885.37(1), (2)
& (4)
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11.Interpreters

A. If an individual has language difficulty because of:

1. Hearing impairment

2. Inability to speak

3. Speech defect

4. Any other disability under the ADA

Then, the court must provide an interpreter

. If the court has notice that a juvenile, parent, or witness

in a juvenile proceeding has language difficulty because
of the inability to speak or understand English, then the
court must make a factual determination of whether
that is sufficient to:

1. Prevent the individual from communicating with his/her
attorney

2. Reasonably understand the English testimony

3. Reasonably being understood in English

. The court shall inform the defendant of the right to a

qualified interpreter, at the municipality’s expense, if
the defendant cannot afford one (except for interpreters
needed because of a disability, see G. below)

. The defendant may waive the right to an interpreter if

such Waiver is voluntary, on the record and in open
court
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State v
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206 W2d 3
(1996)

885.37(5)(a)
& (b)

2016

E. The procedure for appointing interpreters allows the
court to appoint any person the court decides is
qualified (except for interpreters needed because of a
disability, see G. below)

RESOURCES: A link that allows you to search for certified
interpreters is available from the Director of State Courts at:
www.wicourts.gov/services/interpreter/search.htm

Guidance in using interpreters at:

www.wicourts.gov/services/judee/interpretl.htm

www.wicourts.cov/services/judge/interpret2.him

Certified Wisconsin interpreter services available:
swits.us/ 1-866-737-9487

Language line has 170 interpreters, not necessarily certified by
Wisconsin:

www.languageline.com Call 1-800-752-6096 to open an
account

F. If the defendant and a witness require an interpreter,

the better practice is to appoint one interpreter for the
court and one for defendant

G. Specific requirements for interpreters needed for

individuals with disabilities:

1. Appointment of an interpreter for an individual with a
disability is mandatory in any matter before a municipal court

2. DHS maintains a list of American Sign Language (ASL)
interpreters, which can be found at;

dhs.wisconsin.gov/odhh/Interpreting/Interpreter-Directory.htm

3. The municipal court must appoint from that list, unless no
listed interpreter is available. The municipal court shall then
appoint another person who is able to accurately communicate
with and convey information to and receive information from
the person with a disability
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2016

4. Sign language interpreters who provide services for
compensation to the courts must be licensed by the Department
of Safety and Professional Services or must be certified by the
Wisconsin Supreme Court. The court should make a careful
inquiry into the credentials of interpreters listed on the DHS
listing

5. The municipal court is responsible for paying the expense of an
interpreter for a person with a disability regardless of indigency

H. Translated Documents

1. You should post notice for free language assistance. See
above resources at Director of State Courts
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JUVENILE/UNDERAGE SENTENCING IN MUNICIPAL COURT

Jurisdiction)

Offense Juvenlle Underage Suspenslon of DL or other Suspension of DL Com
{16 and (17 through 20} License ;SBN
(Within a 12 menth perlod) younger) Penalty 17 through 20 year
Penalty Forfalture Juveniles (16 and under) olds
Eorfelturs’ ,
Procuring® Penalty as Juvenile
EXCEPT
125.07{(4)(a) 838.344{21 125.07{4)(bs) 933.344;2!:]3
) 125.07{4)(e}
Flrst offense $250 - $500 Same as Juv 30-80 day suspenslon of DL Yes
. Gt may stay/modify or
Secand offanse $300 - §500 Same as Juy Up to gne year suspension suspend sentence Yes
' with agreement of Def
Third offense $500 $500-8750 Up to two year auspension and order AQDA Yes
assessment,
Fourth offense + $500 $750-$1000 Up to two year suspension_938.344(2q) aducation or Yes
Court may stay/medify or suspend treatment
sentence with agreemeant of Juvenile
and order AODA, Teen Court or "Youth
Report Center”
Possession/Consumption® Penalty as Juvenile
. EXCEPT
125.07{4){b), 126.09{2} 938.344(2) 125.07{4)(c) 0838 344(2q) Cour may slay/modify or
| R -. .| suspend.sentence as noted ahove | 12507(4¥e) |
First offense $0 -850 $100-$200 Yes
938.344(2)° Ct may stay/modlfy or
Second offense® $0 - $100 $200-$300 30-80 day suspension of DL® suspend santence Yes
with agreement of Def
Third offonsa® $0 - $500 $300-$560 Up to one vear suspension® and order ACODA Yas
. assessment,
Founth offense +° $0 - $500 $600-%1000 Up to two year suspenslon® aducation or Yes
treatment
False D7 938.344{2q) Court may stay/modify or 125.085(3)(bd)
suspend senténce as noted above
126.085(3)(h) 938.344(2d) 125.085(3)bd) | B38.344(2c)® 30- 99 day
suspenslon Yes
|l First offense $100 - $500 $300-$1250 30-90 day suspenslon of DL
FOR ANY OFFENSE | Yes
Second offense " $300 - $500 $300-31250 Up iv ope year suspension
Yes
Third offense $500 $300-$1250 Up to two vear suspension
Yes
Fourth offense + $500 $300-$1250
Possesslon of Drug
Paraphernalla
961.573(2), 961.574(2) 938.344(2e) 961.574{1) 938.344(2a)®
861,575(2) : 961,877
Flrst offense $0 - $50 MAY Yes
Secend offense $0- %100 6 month to 5 year Yes
Third offense + $0 - $500 suspenslon Yes
348.63(2m) .| 346.65(2q)
Absolute Sobriety, Persons 20 90 Day Suspension No
and youngsr (if passenger 16 or | $200 MANDATORY
younger, no munl court MANDATORY

If the court suspends a Ch, 29 license, the court shall take it and notify the applicable department.
If the court suspends a Ch. 343 license, the court may take and shall destroy it,

[Z BTN~ LY
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Court must find child alone has abllity to pay within 12 months
May be one or all of the three penaltles — forfelture, community service, suspension of operating privilege
Child must be present
Court must order suspension AND either a forfefture or community sarvice/supervised work program
If the offense involved a motor vehicle must suspend "up to 2 years”






, WISCONSIN

(common council/board of trusteeé}
PRINTED ON: (date) FILE NUMBER:

An ordinance relating to impoesition of juvenile dispositions and sanctions in the municipal court.
{(Municipal Court)

File type: ORDINANCE Version:

Status; PASSED Reference File:

--ANALYSIS—

This ordinance, as authorized by 1995 Wisconsin Act 77 (the juvenile justice act), expands the authority
of municipal court to impose certain dispositional orders and sanctions for violations of dispositional
orders in juvenile cases.

As alternative dispositions, the municipal court may impose one or more of the following: Forfeitures or,
in the alternative, an operator’s license suspension of 30 days to 5 years, community service,
participation in a teen court program, or an assessment and (if appropriate) an ouipatient treatment
program for alcohol or drug abuse. For juveniles whose offenses are alcohol or drug-related, the
assessment and outpatient treatment program may only be imposed if the juvenile consents. For non-drug
related offenses, restitution may also be required of the juveniles. The ordinance lengthens the maximum
license suspension that can be imposed from 90 days to 5 years.

As sanctions for juveniles who violate dispositional orders, the ordinance authorizes the municipal court
to impose any one of the following: suspension of an operator’s license for up to 3 years, home detention
without electronic monitoring for up to 30 days, and community service for up to 25 hours. The
municipal court may also petition the circuit court to impose either secure detention for up to 10 days or
home detention with electronic monitoring for up to 30 days.

The (Mayor and Commeon Council) (Village President and Village Board) (Town Chair and Town Board) of the

{city, village, town) of do ordain as follows:

Part 1. Section of the code is created to read: : Court authority to impose alternative

juvenile dispositions and sanctions.

1. For a juvenile adjudged to have violated an ordinance, a court is authorized to impose any of the
dispositions listed in ss. 938.343 and 938.44, Wis. Stats,, in accordance with the provisions of those statutes.

2. For a juvenile adjudged to have violated an ordinance who viclates a coridition of a dispositional order of
the court under ss. 938,343 or 938.344, Wis, Stats,, the municipal court is authorized to impose any of the
sanctions listed in s, 938.355(6)(d), Wis, Stats., in accordance with the provisions of those statutes.

3. This section is enacted under the authority of ¢.938.17(2)(cm), Wis. Stats.
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STATE OF WISCONSIN MUNICIPAL COURT CITY OF MILWAUKEE

" ‘CITY OF MILWAUKEE,

vs. | CASE. NO.

DEFENDANT

DISPOSITIONAL ORDER

‘The Couxt has this date found the defendant gailtycfa v101at[on of the ordinances of the City of
: Milwaukcc ‘As a result of this finding, the defendant is ordered to do the followwg'

D Perform hours of comminnity service at a location approved by the Court
within _ days of the date of this Order. '

I:l.C)thr-:r:

: If the defendant chooses not to perform the commxmity service or comply with any other
alternative imposed by the Court, the defendant has the option of paying a forfeifure in the amount of
3 by the date assigned for compliance.

Further, defendant is hereby notified that if the terms of this Order are not cofnplied with, the
Courtwill consider the imposition of the sanctions authorized by sec. 938.355(6)(d), which include
- suspension of the defendant’s operating privileges, as defined under sec. 340.01(40), for 2 period of up
to 3 years, placement in a secure detention facility for up to 10-days, and. detention in defendant’s home
for a period of up to 30 days possibly with an ‘electronic monitoring system. The date for this sanc‘hons
hearing is bamg provided separately to defendant on this date.

Dated at Milwaukee, Wisconsin this day of ‘ ., 20

BY ORDER OF THE COURT:

Mumnicipal Conrt Judge

I have read and vnderstand the conditions and possible sanctions described above.

Defendant ) * Date

. eer O Parent 0 Guardian MCT1S 12700






FINDING COMMUNITY SERVICE WORK

Since the Court is unable to place the defendant in a community service
placement, it is the responsibility of the defendant and his or her parent/parents
or guardian to find a suitable agency or organization. The community service
must meet the following three criteria to be acceptable to this Court.

1. Must be with a nonprofit agency or organization.

2. Must not involve any service or work that the juvenile normally
performs.

3. No monétary compensation may be received by the defendant for

the community service work.

To insure that you receive proper credit for the service that you perform, make
sure that the nonprofit agency or organization is informed that you are under a
Court Order to perform the hours assigned and that the agency/organization
completes and returns to the Court the attached Community Service Completion
Form.
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' KENOSHA MUNIGIPAL COURT
COMMUNITY SERVICE COMPLETION FORM

Date

Kenosha Municipal Court
625 - 52nd Street, Rm.. 57
‘Kenosha;, Wi 53140
 Deer Judge:

The purpose of this letter is to inform you that

'has successfully performed the hours of community service he/she was

ordered to perform by Kenosha Municipal Court.

' Agenéy/drganization Name
Address : - Position
Phone
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Select Statutes Pertaining to Juveniles

938.17 — Jurisdiction over traffic, boating, snowmobile, all-terrain
vehicle, and utility terrain vehicle violations and over civil
and ordinance violations

938.342 — Disposition: truancy and school dropout ordinance
violations _

938.343 — Disposition of juvenile adjudged to have violated a civil
law or an ordinance \

938.344 — Disposition; certain intoxicating liquor, beer and drug
violations

938.346 — Notice to victims of juvenile’s acts

938.355 — Dispositional orders (excerpts)

938.396 — Records

938.17 — Jurisdiction over traffic, boating, snowmobile, all-terrain vehicle, and
utility terrain vehicle violations and over civil and ordinance violations

(1) Traffic, boating, snowmobile, all-terrain vehicle, utility terrain vehicle, and limited use
off-highway motorcycle violations. Except for violations of ss. 342.06 (2) and 344.48 (1), and
violations of ss. 30.67 (1) and 346.67 (1) when death or injury occurs, courts of criminal and civil
jurisdiction have exclusive jurisdiction in proceedings against juveniles 16 years of age or older
for violations of ss. 23.33 and 23.335, of ss. 30.50 to 30.80, of chs. 341 to 351, and of traffic
regulations, as defined in s. 345.20, and nonmoving traffic violations, as defined in s. 345.28 (1).
A juvenile charged with a traffic, boating, snowmobile, all-terrain vehicle, utility terrain vehicle,
or limited use off-highway motorcycle offense in a court of criminal or civil jurisdiction shall be
treated as an adult before the trial of the proceeding except that the juvenile may be held in secure
custody only in a juvenile detention facility. A juvenile convicted of a traffic, boating,
snowmobile, all-terrain vehicle, utility terrain vehicle, or limited use off-highway motorcycle
offense in a court of criminal or civil jurisdiction shall be treated as an adult for sentencing
purposes except as follows:

NOTE: Sub. (1) (intro.) is shown as amended eff. 10-1-16 by 2015 Wis. Act 170. Prior to 10-1-16 it reads:
(1) Traffic, boating, snowmobile, all-terrain vehicle, and utility terrain vehicle violations. Except for
violations of ss. 342.06 (2) and 344,48 (1), and violations of ss. 30.67 (1) and 346.67 (1) when death or
injury occurs, courts of criminal apd civil jurisdiction have exclusive jurisdiction in proceedings
against juveniles 16 years of age or older for violations of s. 23.33, of ss. 30.50 to 30.80, of chs. 341 to
351, and of traffic regulations, as defined in s. 345.20, and nonmoving traffic violations, as defined in
s. 345.28 (1). A juvenile charged with a traffic, boating, snowmobile, ali-terrain vehicle, or utility
terrain vehicle offense in a court of criminal or civil jurisdiction shall be treated as an adult before the
trial of the proceeding except that the juvenile may be held in secure custody only in a juvenile
detention facility. A juvenile convicted of a traffic, boating, snowmobile, all-terrain vehicle, or utility
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terrain vehicle offense in a court of criminal or civil jurisdiction shall be treated as an adult for
sentencing purposes except as follows:

(a) The court may disregard any minimum period of incarceration specified for the offense.

(b) If the court orders the juvenile to serve a period of incarceration of less than 6 months, the
juvenile may serve that period of incarceration only in a juvenile detention facility.

(c) If the court of civil or criminal jurisdiction orders the juvenile to serve a period of
incarceration of 6 months or more, that court shall petition the court assigned to exercise
jurisdiction under this chapter and ch. 48 to order one or more of the dispositions under s. 938.34,
including placement of the juvenile in a juvenile correctional facility or a secured residential care
center for children and youth, if appropriate.

(2) Civil law and ordinance violations.
(a) Concurrent municipal and juvenile court jurisdiction; ordinance violations.

1. Except as provided in subd. 1m. and sub. (1), municipal courts have concurrent jurisdiction
with the court assigned to exercise jurisdiction under this chapter and ch. 48 in proceedings
against juveniles 12 years of age or over for violations of county, town, or other municipal
ordinances. If evidence is provided by the school attendance officer that the activities under s.
118.16 (5) have been completed or were not required to be completed as provided in s. 118.16
(5m), the municipal court specified in subd. 2. may exercise jurisdiction in proceedings against a
juvenile for a violation of an ordinance enacted under s. 118.163 (2) regardless of the juvenile’s
age and regardless of whether the court assigned to exercise jurisdiction under this chapter and
ch. 48 has jurisdiction under s. 938.13 (6).

Im. Except as provided in sub. (1), municipal courts have exclusive jurisdiction in proceedings
against juveniles 12 years of age or over for violations of municipal ordinances enacted under ch.
349 that are in conformity with chs. 341 to 349. When a juvenile 12 years of age or over is
alleged to have violated a municipal ordinance enacted under ch. 349 that is in conformity with
chs. 341 to 349, the juvenile may be issued a citation directing the juvenile to appear in municipal
court or make a deposit or stipulation and deposit in lieu of appearance or, if there is no municipal
court in the mumicipality that enacted the ordinance, the juvenile may be issued a citation or
referred to intake as provided in par. (b). If a municipal court finds that a juvenile has violated a
municipal ordinance enacted under ch. 349 that is in conformity with chs. 341 to 349, the court
shall enter any of the dispositional orders permitted under s. 938.343 that are authorized under
sub. (2) (cm).

2. a. In this subdivision, “administrative center” means the main administrative offices of a school
district.

b. The municipal court that may exercise jurisdiction under subd, 1. is the municipal court that is

located in the same municipality as the administrative center of the school district in which the
juvenile is enrolled, if that municipality has adopted an ordinance under s. 118.163.
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c. If the municipality specified under subd. 2. b. has not adopted an ordinance under s. 118.163,
the municipal court that may exercise jurisdiction under subd. 1. 1s the municipal court that is
located in the municipality where the school in which the juvenile is enrolled is located, if that
municipality has adopted an ordinance under s. 118.163.

d. If the municipality specified under subd. 2. b. or c. has not adopted an ordinance under s.
118.163, the municipal court that may exercise jurisdiction under subd. 1. is the municipal court
that is located in the municipality where the juvenile resides, if that municipality has adopted an
ordinance under s. 118.163.

3. Except as provided in subd. 1m., when a juvenile is alleged to have violated a municipal
ordinance, one of the following may occur:

a. The juvenile may be issued a citation directing the juvenile to appear in municipal court or
make a deposit or stipulation and deposit in lieu of appearance.

~ b. The juvenile may be issued a citation directing the juvenile to appear in the court assigned to
exercise jurisdiction under this chapter and ch. 48 or make a deposit or stipulation and deposit in
lieu of appearance as provided in s. 938.237.

c. The juvenile may be referred to intake for a determination whether a petition should be filed in
the court assigned to exercise jurisdiction under this chapter and ch. 48 under s. 938.125.

(b) Juvenile court jurisdicﬁon; civil law and ordinance violations. When a juvenile 12 years of
age or older is alleged to have violated a civil law punishable by a forfeiture or to have violated a
municipal ordinance but there is no municipal court in the municipality, one of the following may
oceur:

1. The juvenile may be issued a citation directing the juvenile to appear in the court assigned to
exercise jurisdiction under this chapter and ch. 48 or make a deposit or stipulation and deposit in
lieu of appearance as provided in s. 938.237.

2. The juvenile may be referred to intake for a determination whether a petition under s. 938.125
should be filed in the court assigned to exercise jurisdiction under this chapter and ch. 48.

(c) Citation procedures. The citation procedures described in ch. 800 govern proceedings
involving juveniles in municipal court, except that this chapter governs the taking and holding of
a juvenile in custody and par. (cg) governs the issuing of a summons to the juvenile’s parent,
guardian, or legal custodian. When a juvenile is before the court assigned to exercise jurisdiction
under this chapter and ch. 48 upon a citation alleging that the juvenile violated a civil law or
municipal ordinance, the procedures specified in s. 938.237 apply. If a citation is issued to a
juvenile, the issuing agency shall notify the juvenile’s parent, guardian, and legal custodian
within 7 days. The agency issuing a citation to a juvenile who is 12 to 15 years of age for a
violation of s. 125.07 (4) (a) or (b), 125.085 (3) (b), 125.09 (2), 961.573 (2), 961.574 (2), or
961.575 (2) or an ordinance conforming to one of those statutes shall send a copy to an intake
worker under s, 938.24 for informational purposes only.
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(cg) Summons procedures. After a citation is issued, unless the juvenile and his or her parent,
guardian, and legal custodian voluntarily appear, the municipal court may issue a summons
requiring the parent, guardian, or legal custodian of the juvenile to appear personally at any
hearing involving the juvenile and, if the court so orders, to bring the juvenile before the court at
a time and place stated. Section 938.273 governs the service of a summons under this paragraph,
except that the expense of service or publication of a summons and of the travelling expenses and
fees of a person summoned allowed in ch. 885 shall be a charge on the municipality of the court
issuing the summons when approved by the court. If any person summoned under this paragraph
fails without reasonable cause to appear, he or she may be proceeded against for contempt of
court under s. 785.06. If a summons cannot be served or if the person served fails to obey the
summons or if it appears to the court that the service will be ineffectual, a capias may be issued
for the juvenile and for the parent, guardian, or legal custodian.

(cm) Authorization for dispositions and sanctions. A city, village, or town may adopt an
ordinance or bylaw specifying which of the dispositions under ss. 938.343 and 938.344 and
sanctions under s. 938.355 (6) (d) and (6m) the municipal court of that city, village, or town is
authorized to impose or to petition the court assigned to exercise jurisdiction under this chapter
and ch. 48 to impose. The use by the court of those dispositions and sanctions is subject to any
ordinance or bylaw adopted under this paragraph.

(d) Disposition; ordinance violations generally.

1. If a municipal court finds that the juvenile violated a municipal ordinance other than an
ordinance enacted under s. 118.163 or an ordinance that conforms to s. 125.07 (4) (a) or (b},
125.085 (3) (b), 125.09 (2), 961.573 (2), 961.574 (2), or 961.575 (2), the court shall enter any of
the dispositional orders permitted under s. 938.343 that are authorized under par. (cm). If a
juvenile fails to pay the forfeiture imposed by the municipal court, the court may not impose a jail
sentence but may suspend any license issued under ch. 29 for not less than 30 days nor more than
5 years, or suspend the juvenile’s operating privilege, as defined in s. 340.01 (40), for not more
than 2 years.

2. If a court suspends a license or privilege under subd. 1., the court shall immediately take
possession of the applicable license if issued under ch. 29 or, if the license 1s issued under ch.
343, the court may take possession of, and if possession 1s taken, shall destroy, the license. The
court shall forward to the department that issued the license the notice of suspension stating that
the suspension is for failure to pay a forfeiture imposed by the court, together with any license
issued under ch. 29 of which the court takes possession. If the forfeiture is paid during the period
of suspension, the court shall immediately notify the department, which shall then, if the license
is issued under ch. 29, return the license to the person.

(e) Disposition; alcohol and drug ordinance violations. If a municipal court finds that a juvenile
violated a municipal ordinance that conforms to s. 125.07 (4) (a) or (b), 125.085 (3) (b), 125.09
(2), 961.573 (2), 961.574 (2} or 961.575 (2), the court shall enter a dispositional order under s.
938.344 that is authorized under par. (cm).

(f) Notice to victims. If the act the juvenile committed resulted in personal injury or damage to or
loss of the property of another, the municipal court shall, to the extent possible, provide each
known victim of the act with the information contained in the notice required under s. 938.346.
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(g) Disposition; truancy or school dropout ordinance violations. 1f the municipal court finds that
a juvenile violated a municipal ordinance enacted under s. 118.163 (1m), it shall enter a
dispositional order under s. 938.342 (1d). If a municipal court finds that a juvenile violated a
municipal ordinance enacted under s. 118.163 (2), it shall enter a dispositional order under s.
938.342 (1g), and may enter a dispositional order under s. 938.342 (1m) (a), that is consistent
with the municipal ordinance. If a municipal court finds that a juvenile violated a municipal
ordinance enacted under s. 118.163 (2m), it shall enter a dispositional order under s. 938.342 (2}
that is consistent with the municipal ordinance.

(h) Sanctions; dispositional order violations generally.

1. If a juvenile who has violated a municipal ordinance, other than an ordinance enacted under s.
118.163 (1m) or (2), violates a condition of his or her dispositional order, the municipal court
may impose on the juvenile any of the sanctions specified in s. 938.355 (6) (d) 2. to 5. that are
authorized under par. (cm) except for monitoring by an electronic monitoring system. The
municipal court may also petition the court assigned to exercise jurisdiction under this chapter
and ch. 48 to impose on the juvenile the sanction specified in s. 938.355 (6) (d) 1. or home
detention with monitoring by an electronic monitoring system as specified in s. 938.355 (6) (d) 3.,
if authorized under par. (cm). A sanction may be imposed under this subdivision only if at the
time of judgment the court explained the conditions to the juvenile and informed the juvenile of
the possible sanctions under s. 938.355 (6) (d) that are authorized under par. (cm) for a violation
or if before the violation the juvenile has acknowledged in writing that he or she has read, or has
had read to him or her, those conditions and possible sanctions and that he or she understands
those conditions and possible sanctions.

2. A motion requesting the municipal court to impose or petition for a sanction may be brought by
the person or agency primarily responsible for the provision of dispositional services, the
municipal attorney, or the court that entered the dispositional order. If the court initiates the
motion, that court may not hold a hearing on the motion. Notice of the motion shall be given to
the juvenile and the juvenile’s parent, guardian, or legal custodian.

3. Before imposing any sanction, the court shall hold a hearing, at which the juvenile may present
evidence. Except as provided in s. 901.05, neither common law nor statutory rules of evidence are
binding at a hearing under this subdivision.

4. If the court assigned to exercise jurisdiction under this chapter and ch. 48 imposes the sanction
specified in s. 938.355 (6) (d) 1. or home detention with monitoring by an electronic monitoring
system as specified in s. 938.355 (6) (d) 3., on a petition described in subd. 1., that court shall
order the municipality of the municipal court that filed the petition to pay to the county the cost of
providing the sanction imposed under s. 938.355 (6) (d) 1. or 3.

(i) Sanctions; truancy or school dropout dispositional order violations.

1. If a juvenile who has violated a municipal ordinance enacted under s. 118.163 (1m) violates a

condition of his or her dispositional order, the municipal court may impose on the juvenile any of
the sanctions specified in s. 938.355 (6m) (ag). A sanction may be imposed under this subdivision
only if at the time of judgment the court explained the conditions to the juvenile and informed the
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juvenile of those possible sanctions or if before the violation the juvenile has acknowledged in
writing that he or she has read, or has had read to him or her, those conditions and possible
sanctions and that he or she understands those conditions and possible sanctions.

2m. If a juvenile who has violated a municipal ordinance enacted under s. 118.163 (2) violates a
condition of his or her dispositional order, the municipal court may impose on the juvenile any of
the sanctions specified in s. 938.355 (6m) (a) that are authorized under par. (cm) except for the
sanction specified in s. 938.355 (6m) (a) 1g. The municipal court may also petition the court
assigned to exercise jurisdiction under this chapter and ch. 48 to impose on the juvenile the
sanction specified in s. 938.355 (6m) (a) 1g., if authorized under par. (cm). A sanction may be
imposed under this subdivision only if at the time of judgment the court explained the conditions
to the juvenile and informed the juvenile of the possible sanctions under s. 938.355 (6m) (a) that
are authorized under par. (cm) for a violation or if before the violation the juvenile has
acknowledged in writing that he or she has read, or has had read to him or her, those conditions
and possible sanctions and that he or she understands those conditions and possible sanctions.

3g. A motion requesting the municipal court to impose or petition for a sanction may be brought
by the person or agency primarily responsible for the provision of dispositional services, the
municipal attorney, or the court that entered the dispositional order. If the court initiates the
motion, that court may not hold a hearing on the motion. Notice of the motion shall be given to
the juvenile and the juvenile’s parent, guardian, or legal custodian.

4. Before imposing any sanction, the court shall hold a hearing, at which the juvenile may present
evidence. Except as provided in s. 901.05, neither common law nor statutory rules of evidence are
binding at a hearing under this subdivision.

4m., If the court assigned to exercise jurisdiction under this chapter and ch. 48 imposes the
sanction specified in s. 938.355 (6m) (a) 1g., on a petition described in subd. 2m., that court shall
order the municipality of the municipal court that filed the petition to pay to the county the cost of
providing the sanction imposed under s. 938.355 (6m) (a) 1g.

(3) Safety at sporting events. Notwithstanding sub. (2}, courts of criminal or civil jurisdiction
have exclusive jurisdiction in proceedings against juveniles under s. 167.32 or under a local
ordinance strictly conforming to s, 167.32. A juvenile convicted of a violation under s. 167.32 or
under a local ordinance strictly conforming to s. 167.32 shall be treated as an adult for sentencing

purposes.

History: 1995 a. 77, 352, 448; 1997 a. 205, 239, 258; 1999 a. 9; 2001 a. 16; 2005 a. 190, 344;
2007 a. 97; 2009 a. 103; 2011 a. 108, 2015 a. 170.

938.342 — Disposition: truancy and school dropout ordinance violations

(1d) Truancy ordinance violations. If the court finds that the person violated a municipal
ordinance enacted under s. 118.163 (1m), the court shall enter an order making one or more of the
following dispositions if the disposition is authorized by the municipal ordinance:
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(a) Order the person to attend school.

(b) Impose a forfeiture of not more than $50 plus costs for a first violation, or a forfeiture of not
more than $100 plus costs for any 2nd or subsequent violation committed within 12 months of a
previous violation, subject to s. 938.37 and subject to a maximum cumulative forfeiture amount
of not more than $500 for all viclations committed during a school semester. All or part of the
forfeiture plus costs may be assessed against the person, the parent or guardian of the person, or
both.

(c) Order the person to report to a youth report center after school, in the evening, on weekends,
on other nonschool days, or at any other time that the person is not under immediate aduit
supervision, for participation in the social, behavioral, academic, community service, and other
programming of the center. Section 938.34 (5g) applies to any community service work
performed by a person under this paragraph.

(1g) Habitual truancy ordinance violations. If the court finds that a person under 18 years of
age violated a municipal ordinance enacted under s. 118.163 (2), the court shall enter an order
making one or more of the following dispositions if the disposition is authorized by the municipal
ordinance:

(a) Suspend the person’s operating privilege, as defined in s. 340.01 (40), for not less than 30
days nor more than one year. The court may take possession of the suspended license. If the court
takes possession of a license, it shall destroy the license. The court shall forward to the
department of transportation a notice stating the reason for and duration of the suspension.

(b) Order the person to participate in counseling or a supervised work program or other
community service work as described in s. 938.34 (5g). The costs of any counseling, supervised
work program, or other community service work may be assessed against the person, the parents
or guardian of the person, or both. Any county department, community agency, public agency, or
nonprofit charitable organization administering a supervised work program or other community
service work to which a person is assigned under an order under this paragraph acting in good
faith has immunity from any civil liability in excess of $25,000 for any act or omission by or
impacting on that person.

(c) Order the person to remain at home except during hours in which the person is attending
religious worship or a school program, including travel time required to get to and from the
school program or place of worship. The order may permit a person to leave his or her home if
the person is accompanied by a parent or guardian.

(d) Order the person to attend an educational program under s. 938.34 (7d).

(e) Order the department of workforce development to revoke, under s. 103.72, a permit under s.
103.70 authorizing the employment of the person.

(f) Order the person to be placed in a teen court program if all of the following conditions apply:
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1. The chief judge of the judicial administrative district has approved a teen court program
established in the person’s county of residence and the court determines that participation in the
teen court program will likely benefit the person and the commumity.

2. The person admits or pleads no contest in open court, in the presence of the person’s parent,
guardian, or legal custodian, to the allegations that the person violated the municipal ordinance
enacted under s. 118.163 (2).

3. The person has not successfully completed participation in a teen court program during the 2
years before the date of the alleged municipal ordinance violation.

(g) Order the person to attend school.

(h) Impose a forfeiture of not more than $500 plus costs, subject to s. 938.37. All or part of the
forfeiture plus costs may be assessed against the person, the parent or guardian of the person, or

both.

(i) Order the person to comply with any other reasonable conditions that are consistent with this
subsection, including a curfew, restrictions as to going to or remaining on specified premises and
restrictions on associating with other juveniles or adults.

(j) Place the person under formal or informal supervision, as described in s. 938.34 (2), for up to
one year.

(k) Order the person to report to a youth report center after school, in the evening, on weekends,
on other nonschool days, or at any other time that the juvenile is not under immediate adult
supervision, for participation in the social, behavioral, academic, community service, and other
programming of the center. Section 938.34 (5g) applies to any community service work
performed by a person under this paragraph.

(1m) Orders applicable to parents, guardians, and legal custodians.

(a) If the court finds that the person violated a municipal ordinance enacted under s. 118.163 (2),
the court may, in addition to or instead of the dispositions under sub. (1g), order the person’s
parent, guardian, or legal custodian to participate in counseling at the parent’s, guardian’s, or
legal custodian’s own expense or to attend school with the person, or both, if the dispositton is
authorized by the municipal ordinance.

(am) If the court finds that the person violated a municipal ordinance enacted under s. 118.163
{1m), the court may, as part of the disposition under sub. (1d), order the person’s parent or
guardian to pay all or part of a forfeiture plus costs assessed under sub. (1d) (b). If the court finds
that the person violated a municipal ordinance enacted under s. 118.163 (2), the court may, as part
of the disposition under sub. (1g), order the person’s parent or guardian to pay all or part of the
costs of any program ordered under sub. (1g) (b) or to pay all or part of a forfeiture plus costs
assessed under sub. (1g) (h).
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(b) No order to any parent, guardian, or legal custodian under par. (a) or (am) may be entered
until the parent, guardian, or legal custodian is given an opportunity to be heard on the
contemplated order of the court. The court shall cause notice of the time, place, and purpose of
the hearing to be served on the parent, guardian, or legal custodian personally at least 10 days
before the date of the hearing. The procedure in these cases shall, as far as practicable, be the
same as in other cases to the court. At the hearing, the parent, guardian, or legal custodian may be
represented by counsel and may produce and cross-examine witnesses. A parent, guardian, or
legal custodian who fails to comply with any order issued by a court under par. (a) or (am) may
be proceeded against for contempt of court,

(1r) School attendance condition. If school attendance is a condition of an order under sub. (1d)
or (1g), the order shall specify what constitutes a violation of the condition and shall direct the
school board of the school district or the governing body of the private school in which the person
is enrolled, or shail request the governing body of the tribal school in which the person is
enrolled, to notify the court or, if the person is under the supervision of an agency under sub. (1g)
(i), the agency that is responsible for supervising the person, within 5 days after any violation of
the condition by the person.

(2) School dropout ordinance violation.

(a) Except as provided in par. (b), if the court finds that a person is subject to a municipal
ordinance enacted under s. 118.163 (2m) (a), the court shall enter an order suspending the
person’s operating privilege, as defined in s. 340.01 (40), until the person attains 18 years of age.

(b) The court may order any of the dispositions specified under sub. (1g) if the court finds that
suspension of the person’s operating privilege, as defined in s. 340.01 (40), until the person
attains 18 years of age would cause an undue hardship to the person or the person’s family.

History: 1995a. 27 5. 9130 (4); 1995 a. 77, 352; 1997 a. 3, 239; 2001 a. 16, 2003 a. 82; 2005
a. 344; 2009 a. 103, 302.

938.343 Disposition of juvenile adjudged to have violated a civil law or an

ordinance. Except as provided by ss. 938.342 and 938.344, if the court finds that the juvenile
violated a civil law or an ordinance, the court shall enter an order making one or more of the
following dispositions:

(1) Counseling. Counsel the juvenile or the parent or guardian.

(2) Forfeiture. Impose a forfeiture not to exceed the maximum forfeiture that may be imposed on
an adult for committing that violation or, if the violation is only applicable to a person under 18
years of age, $50. The order shall include a finding that the juvenile alone is financially able to
pay and shall allow up to 12 months for the payment. If a juvenile fails to pay the forfeiture, the
court may suspend any license issued under ch. 29 or suspend the juvenile’s operating privilege,
as defined in s. 340.01 (40), for not more than 2 years. The court shall immediately take
possession of the suspended license if issued under ch. 29 or, if the license is issued under ch.
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343, the court may take possession of, and if possession is taken, shall destroy, the license. The
court shall forward to the department which issued the license the notice of suspension stating
that the suspension is for failure to pay a forfeiture imposed by the court, together with any
license issued under ch. 29 of which the court takes possession. If the forfeiture is paid during the
period of suspension, the court shall immediately notify the department, which shall, if the license
is issued under ch. 29, return the license to the person. Any recovery under this subsection shall
be reduced by the amount recovered as a forfeiture for the same act under s. 938.45 (1r) (b).

(2m) Teen court program. Order the juvenile to be placed in a teen court program if all of the
following conditions apply:

(a) The chief judge of the judicial administrative district has approved a teen court program
established in the juvenile’s county of residence and the court determines that participation in the
teen court program will likely benefit the juvenile and the community.

(b} The juvenile admits or pleads no contest in open court, in the presence of the juvenile’s
parent, guardian or legal custodian, to the allegations that the juvenile violated the civil law or
ordinance.

(c) The juvenile has not successfully completed participation in a teen court program during the 2
years before the date of the alleged civil law or ordinance violation.

(3) Community service work program. Order the juvenile to participate in a supervised work
program or other community service work under s. 938.34 (5g).

(3m) Youth report center. Order the juvenile to report to a youth report center after school, in
the evening, on weekends, on other nonschool days, or at any other time that the juvenile is not
under immediate adult supervision, for participation in the social, behavioral, academic,
community service, and other programming of the center. Section 938.34 (5g) applies to any
community service work performed by a juvenile under this subsection.

(4) Restitution. If the violation has resulted in damage to the property of another, or in actual
physical injury to another excluding pain and suffering, order the juvenile to make repairs of the
damage to property or reasonable restitution for the damage or injury, either in the form of cash
payments or, if the victim agrees, the performance of services for the victim, or both, if the court,
after taking into consideration the well-being and needs of the victim, considers it beneficial to
the well-being and behavior of the juvenile. An order requiring payment for repairs or restitution
shall include a finding that the juvenile alone is financially able to pay or physically able to
perform the services, may allow up to the date of the expiration of the order for the payment or
for the completion of the services, and may include a schedule for the performance and
completion of the services. If the juvenile objects to the amount of damages claimed, the juvenile
is entitled to a hearing on the question of damages before the amount of restitution is ordered.
Any recovery under this subsection shall be reduced by the amount recovered as restitution for
the same act under s. 938,45 (11) (a).

(5) Boating safety course. If the violation is related to unsafe use of a boat, order the juvenile to
attend a boating safety course under s. 30.74 (1). If the juvenile has a valid boating safety
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certificate at the time that the court imposes the disposition, the court shall revoke the certificate
and order the person to obtain another boating safety certificate under s. 30.74 (1).

(6) Hunting, trapping, or fishing license suspension. If the violation is of ch. 29, suspend the
license or licenses of the juvenile issued under that chapter for not more than one year or until the
juvenile is 18 years of age, whichever occurs first.

(7) Hunter education program. If the violation is related to the unsafe use of firearms, order the
juvenile to attend the hunter education program course under s. 29.591.

(8) Smowmobile safety course. If the violation is one under ch. 350 concerning the use of
snowmobiles, order the juvenile to attend a snowmobile safety course under s. 350.055.

(9) All-terrain or utility terrain vehicle safety course. If the violation is one under s. 23.33 or
under an ordinance enacted in accordance with s. 23.33 conceming the use of all-terrain vehicles
or utility terrain vehicles, order the juvenile to attend an all-terrain vehicle or utility terrain

- vehicle safety course.

(9m) Off-highway motorcycle safety certification program. If the violation is one under s.
23.335 or under an ordinance enacted in accordance with s. 23.335 concerning the use of off-
highway motorcycles, as defined in s. 23.335 (1) (q), order the juvenile to attend the off-highway
motorcycle safety certification program under s. 23.335 (14).

NOTE: Sub. (9m) is created eff. 10-1-16 by 2015 Wis. Act 170.

(10) Alcohol or drug assessment, treatment, or education. If the violation is related to the use
or abuse of alcohol beverages, controlled substances or controlled substance analogs, order the
juvenile to do any of the following:

() Submit to an alcohol and other drug abuse assessment that conforms to the criteria specified
under s. 938.547 (4} and that is conducted by an approved treatment facility. The order shall
destgnate an approved treatment facility to perform the assessment and shall specify the date by
which the assessment must be completed.

(b) Participate in an outpatient alcohol and other drug' abuse treatment program if an assessment
conducted under par. (a) or s. 938.295 (1) recommends treatment.

(c) Participate in a court-approved alcohol or other drug abuse education program.

History: 1995a 77, 332, 448; 1997 a. 84, 183, 197, 198, 205, 248; 1999 a. 9, 32, 185, 2001
a. 16; 2005 a. 344; 2009 a. 103, 367; 2011 a. 32, 208, 2015 a. 170.

Municipal courts have statutory authority to order parents of a juvenile to pay a forfeiture
imposed on their child for violating a nontraffic municipal ordinance. OAG 4-00. '
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938.344 Disposition; certain intoxicating liquor, beer and drug violations.

(2) Underage alcohol possession or possession on school grounds. If a court finds a juvenile
committed a violation under s. 125.07 (4) (b) or 125.09 (2), or a local ordinance that strictly
conforms to one of those statutes, the court shall order one or any combination of the following
penalties:.

(a) For a first violation, a forfeiture of not more than $50, suspension of the juvenile’s operating
privilege under s. 343.30 (6) (b) 1., or participation in a supervised work program or other
community service work under s. 938.34 (5g).

(b) For a violation committed within 12 months of one previous violation, a forfeiture of not more
than $100 or participation in a supervised work program or other community service work under
s. 938.34 (5g). In addition, the juvenile’s operating privilege may be suspended under s. 343.30
(6) (b) 2., except that if the violation of s. 125.07 (4) (b) involved a motor vehicle the juvenile’s
operating privilege shall be suspended under s. 343.30 (6) (b) 2.

(c) For a violation committed within 12 months of 2 or more previous violations, a forfeiture of
not more than $500 or participation m a supervised work program or other community service
work under s. 938.34 (5g). In addition, the juvemle’s operating privilege may be suspended under
s. 343.30 (6) (b) 3., except that if the violation of s. 125.07 (4) (b) involved a motor vehicle the
juvenile’s operating privilege shall be suspended under s. 343.30 (6) (b) 3.

(2b) Underage purchase of alcohol or entering licensed premises. If a court finds a juvenile
committed a violation under s. 125.07 (4) (a), or a local ordinance which strictly conforms to s.
125.07 (4) (a), the court shall order one or any combination of the following penalties:

(a) For a first violation, a forfeiture of not less than $250 nor more than $500, suspension of the
juvenile’s operating privilege under s. 343.30 (6) (b) 1., or participation in a supervised work
program or other community service work under s. 938.34 (5g).

(b) For a violation committed within 12 months of one previous violation, a forfeiture of not less
than $300 nor more than $500 or participation in a supervised work program or other community
service work under s. 938.34 (5g). In addition, the juvenile’s operating privilege may be
suspended under s. 343.30 (6) (b) 2., except that if the violation involved a motor vehicle the
juvenile’s operating privilege shall be suspended under s. 343.30 (6) (b) 2.

(c) For a violation committed within 12 months of 2 or more previous violations, a forfetture of
$500 or participation in a supervised work program or other community service work under s.
938.34 (5g). In addition, the juvenile’s operating privilege may be suspended under s. 343.30 (6)
(b} 3., except that if the violation involved a motor vehicle the juvenile’s operating privilege shall
be suspended under s. 343.30 (6) (b) 3.

(2d) False proof of age. If a court finds a juvenile committed a violation under s. 125.085 (3) (b),

or a local ordinance which strictly conforms to s. 125.085 (3) (b), the court shall order one or any
combination of the following penalties: -
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(a) For a first violation, a forfeiture of not less than $100 nor more than $500, suspension of the
juvenile’s operating privilege under s. 343.30 (6) (b) 1., or participation in a supervised work
program or other communtty service work under s. 938.34 (5g).

(b) For a violation committed within 12 months of a previous violation, a forfeiture of not less
than $300 nor more than $500, suspension of the juvenile’s operating privilege under s. 343.30
(6) (b) 2., or participation in a supervised work program or other community service work under
s. 938.34 (5g). -

(c) For a violation committed within 12 months of 2 or more previous violations, a forfeiture of
$500, suspension of the juvenile’s operating privilege under s. 343.30 (6) (b) 3., or participation
in a supervised work program or other community service work under s. 938.34 (5g).

(2e) Drug paraphernalia violation.

(a) If a court finds a juvenile committed a violation under s. 961.573 (2), 961.574 (2) or 961.575
(2), or a local ordinance that strictly conforms to one of those statutes, the court shall suspend the
juvenile’s operating privilege, as defined in s. 340.01 (40), for not less than 6 months nor more
than 5 years and, in addition, shall order one of the following penalties:

1. For a first violation, a forfeiture of not more than $50 or participation in a supervised work
program or other community service work under s. 938.34 (5g) or both.

2. For a violation committed within 12 months of a previous violation, a forfeiture of not more
than $100 or participation in a supervised work program or other community service work under
s. 938.34 (5g) or both.

3. For a violation committed within 12 months of 2 or more previous violations, a forfeiture of
not more than $500 or participation in a supervised work program or other community service
work under s. 938.34 (5g) or both. :

(b) Whenever a court suspends a juvenile’s operating privilege under this subsection, the court
may take possession of any suspended license. If the court takes possession of a license, it shall
destroy the license. The court shall forward to the department of transportation the notice of
suspension stating that the suspension is for a violation under s. 961.573 (2), 961.574 (2), or
961.575 (2), or a local ordinance that strictly conforms to one of those statutes.

(c) If the juvenile’s license or operating privilege is currently suspended or revoked or the
juvenile does not currently possess a valid operator’s license under ch. 343, the suspension under

this subsection is effective on the date on which the juvenile is first eligible for issuance or
reinstatement of an operator’s license under ch. 343.

(2g) Stay of order.

(a) After ordering a penalty under sub. (2), (2b), (2d) or (2¢), the court, with the agreement of the
juvenile, may enter an additional order staying the execution of the penalty order and suspending
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or modifying the penalty imposed. The order under this paragraph shall require the juvenile to do
any of the following:

1. Submit to an alcohol and other drug abuse assessment that conforms to the criteria under s.
938.547 (4) and that is conducted by an approved treatment facility. The order shall designate an
approved treatment facility to conduct the alcohol and other drug abuse assessment and shall
specify the date by which the assessment must be completed.

2. Participate in an outpatient alcohol or other drug abuse treatment program at an approved
treatment facility, 1f an alcohol or other drug abuse assessment conducted under subd. 1. or s.
938.295 (1) recommends freatment.

3. Participate in a court-approved alcohol or other drug abuse education program.
4. Participate in a teen court program if all of the following conditions apply:

a. The chief judge of the judicial administrative district has approved a teen court program
established in the juvenile’s county of residence and the court determines that participation in the
teen court program will likely benefit the juvenile and the community.

b. The juvenile admits or pleads no contest in open court, in the presence of the juvenile’s parent,
guardian or legal custodian, to the allegations that the juvenile committed the violation specified
in sub. (2), (2b), (2d) or (2¢).

c. The juvenile has not successfully completed participation in a teen court program during the 2
years before the date of the alleged violation.

5. Report to a youth report center after school, in the evening, on weekends, on other nonschool
days, or at any other time that the juvenile is not under immediate adult supervision, for
participation in the social, behavioral, academic, community service, and other programming of
the center. Section 938.34 (5¢g) applies to any community service work performed by a juvenile
under this subdivision. ~

(b) If the approved treatment facility, with the written informed consent of the juvenile or, if the
juvenile has not attained the age of 12, the written informed consent of the juvenile’s parent,
notifies the agency primarily responsible for providing services to the juvenile that the juvenile
has submitted to an assessment under par. (a) and that the juvenile does not need treatment,
intervention or education, the court shall notify the juvenile of whether or not the penalty will be
reinstated.

(c) If the juvenile completes the alcohol or other drug abuse treatment program or court-approved
alcohol or other drug abuse education program, the approved treatment facility or court-approved
alcohol or other drug abuse education program shall, with the written informed consent of the
juvenile or, if the juvenile has not attained the age of 12, the written informed consent of the
juvenile’s parent, notify the agency primarily responsible for providing services to the juvenile
that the juvenile has complied with the order and the court shall notify the juvenile of whether or
not the penalty will be reinstated.
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(d) If an approved treatment facility or court-approved alcohol or other drug abuse education
program, with the written informed consent of the juvenile or, if the juvenile has not attained the
age of 12, the written informed consent of the juvenile’s parent, notifies the agency primarily
responsible for providing services to the juvenile that a juvenile is not participating, or has not
satisfactorily completed, a recommended alcohol or other drug abuse treatment program or a
court-approved alcohol or other drug abuse education program, the court shall hold a hearing to
determine whether to impose the penalties under sub. (2), (2b), (2d), or (2e).

(2m) Counting violations. For purposes of subs. (2) to (2e), all viclations arising out of the same
incident or occurrence shall be counted as a single violation.

(3) Prosecution in adult court. If the juvenile alleged to have committed the violation is within 3
months of his or her 17th birthday, the court assigned to exercise jurisdiction under this chapter
and ch. 48 may, at the request of the district attorney or on its own motion, dismiss the citation
without prejudice and refer the matter to the district attorney for prosecution under s. 125.07 (4).
The juvenile is entitled to a hearing only on the issue of his or her age. This subsection does not
apply to violations under s. 961.573 (2), 961.574 (2) or 961.575 (2) or a local ordinance that
strictly conforms to one of those statutes.

History: 1995 a. 77, 448; 1997 a. 84, 1999 a. 9 5. 3263, 1999 a. 109; 2001 a. 16; 2005 a. 344,
2009 a. 103; 2011 a. 32.

938.346 Notice to Victimé of juveniles’ acts.

(1) Information to victims. Each known victim of a juvenile’s act shall receive timely notice of
the following information:

(a) The procedures under s. 938.396 (1) (c) 5. and 6. for obtaining the identity of the juvenile and
the juvenile’s parents. ‘

(b} The procedure under s. 938.396 (1) (c) 5. for obtaining the juvenile’s police records.
(c) The potential liability of the juvenile’s parents under s. 895.035.
(d) Either of the following:

1. Information regarding any decision to close a case under s. 938.24 (5m), any deferred -
prosecution agreement under s, 938,245, any decision not to file a petition under s, 938.25 (2m),
any consent decree under s. 938.32 or any dispositional order under ss. 938.34 to 938.345. The
information may not include reports under s. 938.295 or 938.33 or any other information that
deals with sensitive personal matters of the juvenile and the juvenile’s family and that does not
directly relate to the act or alleged act committed against the victim. This subdivision does not
affect the right of a victim to attend any hearing that the victim is permitted to attend under s.
938.299 (1) (am).

2. The procedure for obtaining the information in subd. 1.
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(e) The procedure under s. 938.296 under which the victim, if an adult, or the parent, guardian or
legal custodian of the victim, if the victim is a child, may request an order requiring a juvenile
who is alleged to have violated s. 940.225, 948.02, 948.025, 948.05, 948.06, or 948.085 (2) to
submit to an HIV test, as defined in s. 252.01 (2m), and a test or a series of tests to detect the
presence of a sexually transmitted disease, as defined in s. 252.11 (1), and to have the results of
the tests disclosed as provided in s. 938.296 (4) (a) to (e).

(ec) The procedure under s. 938.296 under which the victim, if an adult, or the parent, guardian or
legal custodian of the victim, if the victim is a child, may request an order requiring a juvenile
who is alleged to have violated s. 946.43 (2m) to submit to a test or a series of tests to detect the

presence of communicable diseases and to have the results of that test or series of tests disclosed
as provided in s. 938.296 (5} (a) to (e).

(em) The right to confer, if requested, with an intake worker regarding deferred prosecution
agreements under s. 938.245 (1m) or with a district attomey or corporation counsel under s.
938.265 regarding the possible outcomes of the proceedings and under s. 938.32 (1) (am)
regarding consent decrees.

(f) The right to request and receive notice of the time and place of any hearing that the victim may
attend under s. 938.299 (1) (am).

“(fm) All of the following:
1. The right to a separate waiting area as provided under s. 938.2965.

2. The right to have his or her interest considered concerning continuances in the case under s.
938.315 (2).

3. The right to have victim impact information included in a court report under s. 938.33 and to
have the person preparing the court report attempt to contact the victim, as provided under

s. 938.331.

4. The right to employer intercession services under s. 950.04 (1v) (bm).

{g) The right to make a statement to the court as provided in ss. 938.32 (1) (b) and 938.335 (3m).
(h) All of the following:

1. The right to be accompanied by a service representative, as provided under s. 895.45.

2. The right to restitution, as provided under ss. 938.245, 938.32 (1t) and 938.34 (5).

3. The right to compensation, as provided under subch. I of ch. 949.

4. The right to a speedy disposition of the case under s. 950.04 (1v) (k).

5. The right to have personal property returned, as provided under s. 950.04 (1v) (s).
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6. The right to complain to the department of justice concerning the treatment of crime victims, as
provided under s. 950.08 (3), and to request review by the crime victims rights board of the
complaint, as provided under s. 950.09 (2).

(1m) Duties of intake workers and district attorneys. The intake worker shall make a
reasonable attempt to provide notice of the information under sub. (1) (a), (b), (c), and (h), the
information under sub. (1) (d) relating to a deferred prosecution agreement under s. 938.245, the
information under sub. (1) {em) relating to the right to confer, if requested, on deferred
prosecution agreements and the information under sub. (3) if the juvenile’s case is closed. The
district attorney or corporation counsel shall make a reasonable attempt to provide notice of the
information under sub. (1) (e), (ec), (f), (fm), and (g), the information under sub. (1) (d) relating
to a consent decree under s. 938.32 or a dispositional order under ss. 938.34 to 938.345, the
information under sub. (1) (em) relating to the right to request an opportunity to confer, if
requested, on amendment of petitions, consent decrees and disposition recommendations and the
information under sub. (3) if he or she decides not to file a petition or the proceeding is
terminated without a consent decree or dispositional order after the filing of a petition.

(2) Restrictions on disclosure of information. The notice under sub. (1) shall include an
explanation of the restrictions on disclosing information obtained under this chapter and the
penalties for violating the restrictions.

(3) Closed cases. If an inquiry is closed by an intake worker or otherwise does not result in a
deferred prosecution agreement, the intake worker shall make a reasonable attempt to inform each
known victim of the juvenile’s alleged act as provided in s. 938.24 (Sm). If a district attorney or
corporation counsel decides not to file a petition or if, after a petition is filed, a proceeding is
dismissed or otherwise does not result in a consent decree or dispositional order, a district
attorney or corporation counsel shall make a reasonable attempt to inform each known victim of
the juvenile’s alleged act as provided in s. 938.25 (2m) or 938.312, whichever is applicable.

(4) Child victims. If the victim, as defined in s. 938.02 (20m) (a) 1., is a child, the notice under
this section shall be given to the child’s parents, guardian or legal custodian.

(5) Court policies and rules. Chief judges and circuit judges shall establish by policy and rule
procedures for the implementation of this section. Subject to subs. (1m) and (3), the policies and
rules shall specify when, how and by whom the notice under this section shall be provided to
victims and with whom victims may confer regarding deferred prosecution agreements,
amendment of petitions, consent decrees and disposition recommendations.

History: 1995 a. 77; 1997 a. 181, 205; 1999 a. 188; 2005 a. 155, 277, 344; 2007 a. 20; 2009 a.
209.
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938.355 Dispositional orders.

(6) Sanctions for violation of order.
(a) Juvenile court orders.

1. Except as provided in subd. 3., if a juvenile who has been adjudged delinquent or to have
violated a civil law or ordinance, other than an ordinance enacted under s. 118.163 (1m) or (2),
violates a condition specified in sub. (2) (b) 7., the court may impose on the juvenile any of the
sanctions specified in par. (d).

2. Except as provided in subd. 3., if a juvenile who has been found to be in need of protection or
services under s. 938.13 (4), (6m), (7), (12), or (14) violates a condition specified in sub. (2) (b)
7., the court may impose on the juvenile any of the sanctions under par. (d), other than placement
in a juvenile detention facility or juvenile portion of a county jail.

2m. A sanction may be imposed under subd. 1. or 2. only if, at the dispositional hearing under s.
938.335, the court explained the conditions specified in sub. (2) (b) 7. to the juvenile and
informed the juvenile of those possible sanctions or if before the violation the juvenile has
acknowledged in writing that he or she has read, or has had read to him or her, those conditions
and possible sanctions and that he or she understands those conditions and possible sanctions.

3. The court may not impose a sanction under subd. 1. or 2. on 2 juvenile who is subject to an
order under this section or s. 938.357 or 938.365 that terminates as provided in sub. (4) (am) 4. or
s. 938.357 (6) (a) 4. or 938.365 (5) (b) 4.

(an) Municipal court orders.

1. If a juvenile who has violated a municipal ordinance, other than an ordinance enacted under s.
118.163 (1m) or (2), violates a condition of a dispositional order imposed by the municipal court,
the municipal court may petition the court assigned to exercise jurisdiction under this chapter and
ch. 48 to impose on the juvenile the sanction under par. (d) 1. or the sanction under par. (d) 3.,
with monitoring by an electronic monitoring system. A sanction may be imposed under this
subdivision only if, at the time of the judgment, the municipal court explained the conditions to
the juvenile and informed the juvenile of those possible sanctions for a violation or if before the
violation the juvenile has acknowledged in writing that he or she has read, or has had read to him
or her, those conditions and possible sanctions and that he or she understands those conditions
and possible sanctions. The petition shall contain a statement of whether the juvenile may be
subject to the federal Indian Child Welfare Act, 25 USC 1901 to 1963, and, if the juvenile may be
subject to that act, the names and addresses of the juvenile’s Indian custodian, if any, and tribe, if
known.

2. If the court assigned to exercise jurisdiction under this chapter and ch. 48 imposes the sanction
under par. (d) 1. or home detention with monitoring by an electronic monitoring system under
par. (d) 3., on a petition described in subd. 1., the court shall order the municipality of the
municipal court that filed the petition to pay to the county the cost of providing the sanction
imposed under par. (d) 1. or 3.
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(b) Motion to impose sanction. A motion for imposition of a sanction may be brought by the
person or agency primarily responsible for the provision of dispositional services, the district
attorney or corporation counsel, or the court that entered the dispositional order. If the court
initiates the motion, that court is disqualified from holding a hearing on the motion. Notice of the
motion shall be given to the juvenile, guardian ad litem, counsel, parent, guardian, legal
custodian, and all parties present at the original dispositional hearing. The motion shall contain a
statement of whether the juvenile may be subject to the federal Indian Child Welfare Act, 25 USC
1901 to 1963 and, if the juvenile may be subject to that act, the names and addresses of the
juvenile’s Indian custodian, if any, and tribe, if known.

(bm) Indian juvenile; notice. If the person initiating the motion knows or has reason to know that
the juvenile is an Indian juvenile who has been found to be in need of protection or services under
s. 938.13 (4), (6m), or (7) or who has been adjudged to have violated a civil law or ordinance,
other than an ordinance enacted under s. 118.163 (1m) or (2), and if the motion is seeking
removal of the juvenile from the home of his or her parent or Indian custodian and placement of
the juvenile in a place of nonsecure custody specified in par. (d) 1., notice under par. (b) to the
Indian juvenile’s parent shall be provided in the manner specified in s. 938.028 (4) (a). In like
manner, the court shall also notify the Indian juvenile’s Indian custodian and tribe. No hearing
may be held under par. (c) until at least 10 days after receipt of the notice by the Indian juvenile’s
parent, Indian custodian, and tribe or, if the identity or location of the Indian juvenile’s parent,
Indian custodian, or tribe cannot be determined, until at least 15 days after receipt of the notice by
the U.S. secretary of the interior. On request of the Indian juvenile’s parent, Indian custodian, or
tribe, the court shall grant a continuance of up to 20 additional days to enable the requester to
prepare for the hearing.

(c) Sanction hearing. Before imposing any sanction, the court shall hold a hearing, at which the
juvenile is entitled to be represented by legal counsel and to present evidence.

(cm) Reasonable efforts finding. The court may not order the sanction of placement in a place of
nonsecure custody specified in par. (d) 1. unless the court finds that the agency primarily
responsible for providing services for the juvenile has made reasonable efforts to prevent the
removal of the juvenile from his or her home and that continued placement of the juvenile in his
or her home is contrary to the welfare of the juvenile. These findings are not required if they were
made in the dispositional order under which the juvenile is being sanctioned. The court shall
make the findings under this paragraph on a case-by-case basis based on circumstances specific to
the juvenile and shall document or reference the specific information on which that finding is
based in the sanction order. A sanction order that merely references this paragraph without
documenting or referencing that specific information in the sanction order or an amended
sanction order that retroactively corrects an earlier sanction order that does not comply with this
paragraph is not sufficient to comply with this paragraph.

(cr) Indian juvenile; findings. In the case of an Indian juvenile who has been found to be in need
of protection or services under s. 938.13 (4), (6m), or (7) or who has been adjudged to have
violated a civil law or ordinance, other than an ordinance enacted under s. 118.163 (1m) or (2),
the court may not order the sanction of removal from the home of the Indian juvenile’s parent or
Indian custodian and placement in a place of nonsecure custody specified in par. (d) 1., unless the
court finds by clear and convincing evidence, including the testimony of one or more qualified
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expert witnesses, that continued custody of the Indian juvenile by the parent or Indian custodian
is likely to result in serious emotional or physical damage to the juvenile under s. 938.028 (4) (d)
1. and the court finds that active efforts under s. 938.028 (4) (d) 2. have been made to prevent the
breakup of the Indian juvenile’s family and that those efforts have proved unsuccessful. These
findings are not required if they were made in the dispositional order under which the juvenile is
being sanctioned. The findings under this paragraph shall be in addition to the findings under par.
(cm), except that for the sole purpose of determining whether the cost of providing care for an
Indian juvenile is eligible for reimbursement under 42 USC 670 to 679b, the findings under this
paragraph and the findings under par. (cm) shail be considered to be the same findings.

(d) Sanctions permitted. If the court finds by a preponderance of the evidence that the juvenile has
violated a condition of his or her dispositional order, the court may order any of the following
sanctions as a consequence for any incident in which the juvenile has violated one or more
conditions of his or her dispositional order:

1. Placement of the juvenile in a juvenile detention facility or juvenile portion of a county jail that
meets the standards promulgated by the department of corrections by rule or in a place of
nonsecure custody, for not more than 10 days and the provision of educational services consistent
with his or her current course of study during the period of placement. The juvenile shall be given
credit against the period of detention or nonsecure custody imposed under this subdivision for all
time spent in secure detention in connection with the course of conduct for which the detention or
nonsecure custody was imposed. If the court orders placement of the juvenile in a place of
nonsecure custody under the supervision of the county department, the court shall order the
juvenile into the placement and care responsibility of the county department as required under 42
USC 672 (a) (2) and shall assign the county department primary responsibility for providing
services to the juvenile.

2. Suspension of or limitation on the use of the juvenile’s operating privilege, as defined under s.
340.01 (40), or of any approval issued under ch. 29 for a period of not more than 3 years. If the
juvenile does not hold a valid operator’s license under ch. 343, other than an instruction permit
under s. 343.07 or a restricted license under s. 343.08, on the date of the order issued under this
subdivision, the court may order the suspension to begin on the date on which the juvenile is first
eligible for issuance or reinstatement of an operator’s license under ch. 343. If the court suspends
the juvenile’s operating privileges or an approval issued under ch. 29, the court shall immediately
take possession of the suspended approval and may take possession of, and if possession is taken,
shall destroy, the suspended license. The court shall forward to the department that issued the
license or approval the notice of suspension, together with any approval of which the court takes
possession.

3. Detention in the juvenile’s home or current residence for a period of not more than 30 days
under rules of supervision specifted in the order. An order under this subdivision may require the
juvenile to be monitored by an electronic monitoring system.

4. Not more than 25 hours of uncompensated participation in a supervised work program or other
community service work under s. 938.34 (5g).

5. Participation after school, in the evening, on weekends, on other nonschool days, or at any
other time that the juvenile is not under immediate adult supervision, in the social, behavioral,
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academic, community service, and other programming of a youth report center. Subdivision 4.
and s. 938.34 (5g) apply to any community service work performed by a juvenile under this
subdivision.

(e} Contempt of court. This subsection does not preclude a person who is aggrieved by a
juvenile’s violation of a condition specified in sub. (2) (b) 7. from proceeding against the juvenile
for contempt of court under ch. 785.

(6g) Contempt for continued violation of order.

(a) If a juvenile upon whom the court has imposed a sanction under sub. (6) (a) or (6m) commits
a 2nd or subsequent violation of a condition specified in sub. (2) (b) 7., the district attorney may
file a petition under s. 938.12 charging the juvenile with contempt of court, as defined in s.
785.01 (1), and reciting the recommended disposition under s. 938.34. The district attorney may
file the petition on his or her own initiative or on the request of the court that imposed the
condition specified in sub. (2) (b) 7. or that imposed the sanction under sub. (6) (a) or (6m). If the
district attorney files the petition on the request of the court that imposed the condition specified
in sub. (2) (b) 7. or that imposed the sanction under sub. (6) (a) or (6m), that court is disqualified
from holding a hearing on the contempt petition.

{(b) The court may find a juvenile in contempt of court, as defined in s. 785.01 (1), and order a
disposition under s. 938.34 if the court makes all of the following findings:

1. That the juvenile has previously been sanctioned under sub. (6} (a) or (6m) for violating a
condition specified in sub. (2} (b) 7. and, subsequent to that sanction, has committed another
violation of a condition specified in sub. (2) (b) 7.

2. That at the sanction hearing the court explained the conditions to the juvenile and informed the
juvenile of a possible finding of contempt for a violation and the possible consequences of that
contempt.

3. That the violation is egregious.
4. That the court has considered less restriciive aliernatives and found them to be ineffective.

(¢) This subsection does not preclude a person who is aggrieved by a juvenile’s violation of a
condition specified in sub. (2) (b) 7. from proceeding against the juvenile for contempt of court
under ch. 785.

(6m) Sanctions for violation of order: truancy or habitual truancy.

(a) Violation of habitual truancy order. If the court finds by a preponderance of the evidence that
a juvenile who has been found to have violated a municipal ordinance enacted under s. 118.163
(2) or who has been found to be in need of protection or services under s. 938.13 (6) has violated
a condition specified under sub. (2) (b) 7., the court may order as a sanction any combination of
the sanctions under subds.1g. to 4. and the dispositions under s. 938.342 (1g) (d) to (j) and (1m),
regardless of whether the disposition was imposed in the order violated by the juvenile. A
sanction may be imposed under this paragraph only if at the dispositional hearing under s.
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938.335 the court explained those conditions to the juvenile and informed the juvenile of the
possible sanctions under this paragraph for a violation or if before the violation the juvenile has
acknowledged in writing that he or she has read, or has had read to him or her, those conditions
and possible sanctions and that he or she understands those conditions and possible sanctions, The
court may not impose a sanction under this paragraph on a juvenile who is subject to an order
under this section or s. 938.357 or 938.365 that terminates as provided in sub. (4) (am) 4. or s.
938.357 (6) (a) 4. or 938.365 (5) (b) 4. The court may order as a sanction under this paragraph
any of the following:

1g. Placement of the juvenile in a juvenile detention facility or juvenile portion of a county jail
that meets the standards promulgated by the department of corrections by rule or in a place of
nonsecure custody, for not more than 10 days and the provision of educational services consistent
with his or her current course of study during the period of placement. The juvenile shall be given
credit against the period of detention or nonsecure custody imposed under this subdiviston for all
time spent in secure detention in connection with the course of conduct for which the detention or
nonsecure custody was imposed. The use of placement in a juvenile detention facility orin a
juvenile portion of a county jail as a sanction under this subdivision is subject to the adoption of a
resolution by the county board of supervisors under s. 938.06 (5) authorizing the use of those
placements as a sanction. If the court orders placement of the juvenile in a place of nonsecure
custody under the supervision of the county department, the court shall order the juvenile into the
placement and care responsibility of the county department as required under 42 USC 672 (a) (2}
and shall assign the county department primary responsibility for providing services to the
juvenile.

1m. Suspension or limitation on the use of the juvenile’s operating privilege, as defined under s.
340.01 (40), or of any approval issued under ch. 29 for not more than one year. If the juvenile
does not hold a valid operator’s license under ch. 343, other than an instruction permit under s.
343.07 or a restricted license under s. 343,08, on the date of the order issued under this ‘
subdivision, the court may order the suspension or limitation to begin on the date on which the
juvenile is first eligible for issuance or reinstatement of an operator’s license under ch. 343. If the
court suspends a juvenile’s operating privilege or an approval issued under ch. 29, the court shall
immediately take possession of the suspended approval and may take possession of, and if
possession is taken, shall destroy, the suspended license. The court shall forward to the
department that issued the license or approval a notice stating the reason for and the duration of
the suspension, together with any approval of which the court takes possession.

2. Counseling or participation for not more than 25 hours in a supervised work program or other
community service work under s. 938.34 (5g).

3. Detention in the juvenile’s home or current residence for a period of not more than 30 days
except during hours in which the juvenile is attending religious worship or a school program,
including travel time required to get to and from the place of worship or school program. The
order may permit a juvenile to leave his or her home or current residence if be or she is
accompanicd by a parent or guardian.

4. Participation after school, in the evening, on weekends, on other nonschool days, or at any
other time that the juvenile is not under immediate adult supervision, in the social, behavioral,
academic, community service, and other programming of a youth report center. Subdivision 2.
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and s. 938.34 (5g) apply to any community service work performed by a juvenile under this
subdivision. '

(ag) Violation of truancy order. If the court finds by a preponderance of the evidence that a
juvenile who has been found to have violated a municipal ordinance enacted under s. 118.163
(1m) has violated a condition specified under sub. (2) (b) 7., the court may order as a sanction any
combination of the operating privilege suspension specified in par. (a) and the dispositions
specified in s. 938.342 (1g) (b) to (k) and (1m), regardless of whether the disposition was
imposed in the order violated by the juvenile. A sanction may be imposed under this paragraph
ornly if at the dispositional hearing under s. 938.335 the court explained those conditions to the
juvenile and informed the juvenile of the possible sanctions under this paragraph for a violation or
if before the violation the juvenile has acknowledged in writing that he or she has read, or has had
read to him or her, those conditions and possible sanctions and that he or she understands those
conditions and possible sanctions.

(am) Violation of municipal court order.

1. If a juvenile who has violated a municipal ordinance enacted under s. 118.163 (2) violates a
condition of a dispositional order imposed by the municipal court, the municipal court may
petition the court assigned to exercise jurisdiction under this chapter and ch. 48 to impose on the
juvenile the sanction specified in par. (a) 1g. A sanction may be imposed under this subdivision
only if, at the time of the judgment the municipal court explained the conditions to the juvenile
and informed the juvenile of that possible sanction or if before the violation the juvenile has
acknowledged in writing that he or she has read, or has had read to him or her, those conditions
and that possible sanction and that he or she understands those conditions and that possible
sanction. The petition shall contain a statement of whether the juvenile may be subject to the
federal Indian Child Welfare Act, 25 USC 1901 to 1963, and, if the juvenile may be subject to
that act, the names and addresses of the juvenile’s Indian custodian, if any, and tribe, if known.

2. If the court assigned to exercise jurisdiction under this chapter and ch. 48 imposes the sanction
under par. (a) 1g. on a petition under subd. 1., the court shall order the municipality of the
municipal court that filed the petition to pay to the county the cost of providing the sanction
imposed under par. (a) 1g.

(b) Motion for sanction. A motion for the imposition of a sanction under par. (a) or (ag) may be
brought by the person or agency primarily responsible for providing dispositional services to the
juvenile, the district attomey, the corporation counsel or the court that entered the dispositional
order. If the court initiates the motion, that court is disqualified from holding a hearing on the
motion. Notice of the motion shall be given to the juvenile, guardian ad litem, counsel, parent,
guardian, legal custodian and all parties present at the original dispositional hearing.

(bm) Indian juvenile, notice. If the person initiating the motion knows or has reason to know that
the juvenile is an Indian juvenile who has been found to be in need of protection or services under
$. 938.13 (6) or who has been adjudged to have violated an ordinance enacted under s. 118.163
(2), and if the motion is secking removal of the juvenile from the home of his or her parent or
Indian custodian and placement in a place of nonsecure custody specified in par. (a) 1g., notice
under par. (b) to the Indian juvenile’s parent shall be provided in the manner specified in s.
938.028 (4) (2). In like manner, the court shall also notify the Indian juvenile’s Indian custodian
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and tribe. No hearing may be held under par. (c) until at least 10 days after receipt of the notice
by the Indian juvenile’s parent, Indian custodian, and tribe or, if the identity or location of the
Indian juvenile’s parent, Indian custodian, or tribe cannot be determined, until at least 15 days
after receipt of the notice by the U.S. secretary of the interior. On request of the Indian juvenile’s
parent, Indian custodian, or tribe, the court shall grant a continuance of up to 20 additional days to
enable the requester to prepare for the hearing.

(¢) Sanction hearing. Before imposing a sanction under par. (a} or (ag), the court shall hold a
hearing at which the juvenile is entitled to be represented by legal counsel and to present
evidence. Except as provided in par. (bm), the hearing shall be held within 15 days after the filing
of a motion under par. (b).

(cm) Reasonable efforts finding. The court may not order the sanction of placement in a place of
nonsecure custody under par. (a) 1g. unless the court finds that the agency primarily responsible
for providing services for the juvenile has made reasonable efforts to prevent the removal of the
juvenile from his or her home and that continued placement of the juvenile in his or her home is
contrary to the welfare of the juvenile. The court shall make the findings under this paragraph on
_ acase-by-case basis based on circumstances specific to the juvenile and shall document or
reference the specific information on which that finding is based in the sanction order. A sanction
order that merely references this paragraph without documenting or referencing that specific
information in the sanction order or an amended sanction order that retroactively corrects an
earlier sanction order that does not comply with this paragraph is not sufficient to comply with
this paragraph.

(cr) Indian juvenile, findings. In the case of an Indian juvenile who has been found to be in need
of protection or services under s. 938.13 (6) or who has been adjudged to have violated an
ordinance enacted under s. 118.163 (2), the court may not order the sanction of removal from the
home of the Indian juvenile’s parent or Indian custodian and placement in a place of nonsecure
custody specified in par. (a) 1g., unless the court finds by clear and convincing evidence,
including the testimony of one or more qualified expert witnesses, that continued custody of the
Indian juvenile by the parent or Indian custodian is likely to result in serious emotional or
physical damage to the juvenile under s. 938.028 (4) (d} 1. and the court finds that active efforts
under s. 938.028 (4) (d) 2. have been made to prevent the breakup of the Indian juvenile’s family
and that those efforts have proved unsuccessful. These findings are not required if they were
made in the dispositional order under which the juvenile is being sanctioned. The findings under
this paragraph shall be in addition to the findings under par. (cm), except that for the sole purpose
of determining whether the cost of providing care for an Indian juvenile is eligible for
reimbursement under 42 USC 670 to 679b, the findings under this paragraph and the findings
under par. (cm) shall be considered to be the same findings.

(7) Orders applicable to parents, guardians, legal custodians, and other adults. In addition to
any dispositional order entered under s. 938.34 or 938.345, the court may enter an order
applicable to a juvenile‘s parent, guardian, or legal custodian or to another adult, as provided
under s. 938.45.

History: 1995 a. 77, 352; 1997 a. 27, 35, 203, 237, 239, 252; 1999 a. 9, 32, 103; 2001 a. 16, 69,
109, 2003 a. 50, 2005 a. 277, 344; 2007 a. 20, 97; 2009 a. 28, 79, 94, 103, 180, 185, 302; 2011
a. 181, 258; 2013 a. 165, 334, 362; 2015 a. 55, 80; 2015 a. 195 s5. 64, 83.
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938.396 Records.

(1) Law enforcement records.

(a) Confidentiality. Law enforcement agency records of juveniles shall be kept separate from
records of adults. Law enforcement agency records of juveniles may not be open to inspection or
their contents disclosed except under par. (b) or (c), sub. (15}, (2m) (¢} 1p., or (10), or 5. 938.293
or by order of the court. '

- (b) Applicability. Paragraph (a) does not apply to any of the following:

1. The disclosure of information to representatives of the news media who wish to obtain
information for the purpose of reporting news. A representative of the news media who obtains
information under this subdivision may not reveal the identity of the juvenile involved.

2. The confidential exchange of information between a law enforcement agency and officials of
the public or private school attended by the juvenile. A public school official who obtains
information under this subdivision shall keep the information confidential as required under s.
118.125, and a private school official who obtains information under this subdivision shall keep
the information confidential in the same manner as is required of a public school official under s.
118.125.

2m. The confidential exchange of information between a law enforcement agency and officials of
the tribal school attended by the juvenile if the law enforcement agency determines that
enforceable protections are provided by a tribal school policy or tribal law that requires tribal
school officials to keep the information confidential in a manner at least as stringent as is required
of a public school official under s. 118.125.

3. The confidential exchange of information between a law enforcement agency and another law
enforcement agency. A law enforcement agency that obtains information under this subdivision
shall keep the information confidential as required under par. (a) and s. 48.396 (1).

4. The confidential exchange of information between a law enforcement agency and a social
welfare agency. A social welfare agency that obtains information under this subdivision shall
keep the information confidential as required under ss. 48.78 and 938.78.

5. The disclosure of information relating to a juvenile 10 years of age or over who is subject to
the jurisdiction of a court of criminal jurisdiction.

(¢} Exceptions. Notwithstanding par. (2), law enforcement agency records of juveniles may be
disclosed as follows:

1. If requested by the parent, guardian or legal custodian of a juvenile who is the subject of a law
enforcement officer’s report, or if requested by the juvenile, if 14 years of age or over, a law
enforcement agency may, subject to official agency policy, provide to the parent, guardian, legal
custodian or juvenile a copy of that report.
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2. Upon the written permission of the parent, gnardian or legal custodian of a juvenile who is the
subject of a law enforcement officer’s report or upon the written permission of the juvenile, if 14
years of age or over, a law enforcement agency may, subject to official agency policy, make
available to the person named in the permission any reports specifically identified by the parent,
guardian, legal custodian or juvenile in the written permission.

3. At the request of a school district administrator, administrator of a private school, or
admimistrator of a tribal school, or designee of a school district administrator, private school
administrator, or tribal school administrator, or on its own initiative, a law enforcement agency
may, subject to official agency policy, provide to the school district administrator, private school
administrator, or tribal school administrator or designee, for use as provided in s. 118.127, any
information in its records relating to any of the following if the official agency policy specifies
that the information may not be provided to an administrator of a tribal school or a tribal school
administrator’s designee unless the governing body of the tribal school agrees that the
iformation will be used by the tribal school as provided in s. 118.127:

a. The use, possession, or distribution of alcohol or a controlled substance or controlled substance
analog by a juvenile enrolled in the public school district, private school, or tribal school.

b. The illegal possession by a juvenile of a dangerous weapon, as defined in s. 939.22 (10).

¢. An act for which a juvenile enrolled in the school district, private school, or tribal school was
taken into custody under s. 938.19 based on a law enforcement officer’s belief that the juvenile
was committing or had committed a violation of any state or federal criminal law.

d. An act for which a juvenile enrolled in the public school district, private school, or tribal school
was adjudged delinquent.

4. A law enforcement agency may enfer into an interagency agreement with a school board, a
private school, a tribal school, a social welfare agency, or another law enforcement agency
providing for the routine disclosure of information under subs. (1) (b) 2. and 2m. and (c) 3. to the
school board, private school, tribal school, social welfare agency, or other law enforcement
agency.

5. If requested by a victim of a juvenile’s act, a law enforcement agency may, subject to official
agency policy, disclose to the victim any information in its records relating to the injury, loss or
damage suffered by the victim, including the name and address of the juvenile and the juvenile’s
parents. The victim may use and further disclose the information only for the purpose of
recovering for the injury, damage or loss suffered as a result of the juvenile’s act.

6. If requested by the victim-witness coordinator, a law enforcement agency shall disclose to the
victim-witness coordinator any information in its records relating to the enforcement of rights
under the constitution, this chapter, and s. 950.04 or the provision of services under s. 950.06
(Im), including the name and address of the juvenile and the juvenile’s parents. The victim-
witness coordinator may use the information only for the purpose of enforcing those rights and
providing those services and may make that information available only as necessary to ensure that
victims and witnesses of crimes, as defined in s. 950.02 (1m), receive the rights and services to
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which they are entitled under the constitution, this chapter, and ch. 950. The victim-witness
coordinator may also use the information to disclose the name and address of the juvenile and the
juvenile’s parents to the victim of the juvenile’s act.

7. If a juvenile has been ordered to make restitution for any injury, loss or damage caused by the
juvenile and if the juvenile has failed to make that restitution within one year after the entry of the
order, the insurer of the victim, as defined in s. 938.02 (20m) (a) 1., may request a law
enforcement agency to disclose to the insurer any information in its records relating to the injury,
loss or damage suffered by the victim, including the name and address of the juvenile and the
Juvenile’s parents, and the law enforcement agency may, subject to official agency policy,
disclose to the victim’s insurer that information. The insurer may use and further disclose the
information only for the purpose of investigating a claim arising out of the juvenile’s act.

8. If requested by a fire investigator under s. 165.55 (15), a law enforcement agency may, subject
to official agency policy, disclose to the fire investigator any information in its records relating to
a juvenile as necessary for the fire investigator to pursue his or her investigation under s. 165.55.
The fire investigator may use and further disclose the information only for the purpose of
pursuing that investigation.

(d) Law enforcement access to school records. On petition of a law enforcement agency to review
pupil records, as defined in s. 118.125 (1) (d), other than pupil records that may be disclosed
without a court order under s. 118.125 (2) or (2m), for the purpose of pursuing an investigation of
any alleged delinquent or criminal activity or on petition of a fire investigator under s. 165.55
(15) to review those pupil records for the purpose of pursuing an investigation under s. 165.55
(15), the court may order the school board of the school district, or the governing body of the
private school, in which a juvenile is enrolled to disclose to the law enforcement agency or fire
investigator the pupil records of that juvenile as necessary for the law enforcement agency or fire
investigator to pursue the investigation. The law enforcement agency or fire investigator may use
the pupil records only for the purpose of the investigation and may make the pupil records -
available only to employees of the law enforcement agency or fire investigator who are working
on the investigation,

(1j) Law enforcement records, court-ordered disclosure.

{a) Any person who is denied access to a record under sub. (1) (a) or (10) may petition the court
to order the disclosure of the record. The petition shall be in writing and shall describe as
specifically as possible all of the following:

1. The type of information sought.

2. The reason the information is being sought.

3. The basis for the petitioner’s belief that the information is contained in the records.

4. The relevance of the information sought to the petitioner’s reason for seeking the information.

5. The petitioner’s efforts to obtain the information from other sources.
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(b) Subject to par. (bm), the court, on receipt of a petition, shall notify the juvenile, the juvenile’s
counsel, the juvenile’s parents, and appropriate law enforcement agencies in writing of the
petition. If any person notified objects to the disclosure, the court may hold a hearing to take
evidence relating to the petitioner’s need for the disclosure.

(bm) If the petitioner is seeking access to a record under sub. (1) (c) 3., the court shall, without
notice or hearing, make the inspection and determinations specified in par. (c) and, if the court
determines that disclosure is warranted, shall order disclosure under par. (d). The petitioner shall
provide a copy of the disclosure order to the law enforcement agency that denied access to the
record, the juvenile, the juvenile’s counsel, and the juvenile’s parents. Any of those persons may
obtain a hearing on the court’s determinations by filing a motion to set aside the disclosure order
within 10 days after receipt of the order. If no motion is filed within those 10 days or if, after
hearing, the court determines that no good cause has been shown for setting aside the order, the
law enforcement agency shall disclose the juvenile’s record as ordered.

(¢) The court shall make an inspection, which may be in camera, of the juvenile’s records. If the
court determines that the information sought is for good cause and that it cannot be obtained with
reasonable effort from other sources, it shall then determine whether the petitioner’s need for the
information outweighs society’s interest in protecting its confidentiality. In making this
determination, the court shall balance the following private and societal interests:

1. The petitioner’s interest in recovering for the injury, damage or loss he or she has suffered
against the juvenile’s interest in rehabilitation and in avoiding the stigma that might result from
disclosure.

2. The public’s interest in the redress of private wrongs through private litigation against the
public’s interest in protecting the integrity of the juvenile justice system.

3. If the petitioner is a person who was denied access to a record under sub. (1) (¢) 3., the
petitioner’s legitimate educational interests, including safety interests, in the information against
society’s interest in protecting its confidentiality.

(d) If the court determines that disclosure is warranted, it shall order the disclosure of only as
much information as is necessary to meet the petitioner’s need for the information.

(e) The court shall record the reasons for its decision to disclose or not to disclose the juvenile’s
records. All records related to a decision under this subsection are confidential.

(2) Court records; confidentiality.

(a) Records of the court assigned to exercise jurisdiction under this chapter and ch. 48 and of
municipal courts exercising jurisdiction under s. 938.17 (2) shall be entered in books or deposited
in files kept for that purpose only. Those records shall not be open to inspection or their contents
disclosed except by order of the court assigned to exercise jurisdiction under this chapter and ch.
48 or as required or permitted under sub. (2g), (2m) (b) or (c), or (10).
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(b) The provisions of ss. 801.19 to 801.21 are applicable in court proceedings under this chapter
and ch. 48.

NOTE: Sub. (2) is shown as affected eff, 7-1-16 by Sup. Ct. Order No. 14-04. Prior to 7-1-16 it reads:
(2) Court records; confidentiality. Records of the court assigned to exercise jurisdiction under this
chapter and ch. 48 and of municipal courts exercising jurisdiction under s. 938.17 (2) shall be entered
in books or deposited in files kept for that purpose only. Those records shall not be open to inspection
or their contents disclosed except by order of the court assigned to exercise jurisdiction under this
chapter and ch. 48 or as required or permitted under sub. (2g), (2m) (b) or {c), or (10).

(2g) Confidentiality of court records; exceptions. Notwithstanding sub. (2), records of the court
assigned to exercise jurisdiction under this chapter and ch. 48 and of courts exercising jurisdiction
under s. 938.17 (2) may be disclosed as follows:

(ag) Request of parent or juvenile. Upon request of the parent, guardian, or legal custodian of a
juvenile who is the subject of a record of a court assigned to exercise jurisdiction under this
chapter and ch. 48 or of a municipal court exercising jurisdiction under s. 938.17 (2), or upon
request of the juvenile, if 14 years of age or over, the court that is the custodian of the record shall
open for inspection by the parent, guardian, legal custodian, or juvenile its records relating to that
juvenile, unless that court finds, after due notice and hearing, that inspection of those records by
the parent, guardian, legal custodian, or juvenile would result in imminent danger to anyone.

{am) Permission of parent or juvenile. Upon the written permission of the parent, guardian, or
legal custodian of a juvenile who is the subject of a record of a court assigned to exercise
jurisdiction under this chapter and ch. 48 or of a municipal court exercising jurisdiction under s.
938.17 (2), or upon written permission of the juvenile if 14 years of age or over, the court that is
the custodian of the record shall open for mspection by the person named in the permission any
records specifically identified by the parent, guardian, legal custodian, or juvenile in the written
permission, unless e that court finds, after due notice and hearing, that inspection of those records
by the person named in the permission would result in imminent danger to anyone.

(b) Federal program monitoring.

1. Upon request of the department of corrections, the department of children and families, or a
federal agency to review court records for the purpose of monitoring and conducting periodic
evaluations of activities as required by and implemented under 45 CFR 1355, 1356, and 1357, the
court shall open those records for inspection and copying by authorized representatives of the
requester. Those representatives shall keep those records confidential and may use and further
disclose those records only for the purpose for which those records were requested.

2. Upon request of an entity engaged in the bona fide research, monitoring, or evaluation of
activities conducted under 42 USC 629h, as determined by the director of state courts, to review
court records for the purpose of that research, monitoring, or evaluation, the court shall open
those records for inspection and copying by authorized representatives of that entity. Those
representatives shall keep those records confidential and may use and further disclose those
records only for the purpose for which those records were requested. The director of state courts
may use the circuit court automated inforrnation system under s. 758.19 (4) to facilitate the
transfer of electronic records between the court and that entity.
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(c) Law enforcement agencies. Upon request of a law enforcement agency to review court records
for the purpose of investigating alleged criminal activity or activity that may result in a court
exercising jurisdiction under s. 938.12 or 938.13 (12), the court assigned to exercise jurisdiction
under this chapter and ch. 48 shall open for inspection by authorized representatives of the
requester the records of the court relating to any juvenile who has been the sub] ectofa
proceeding under this chapter.

(d) Criminal and civil proceedings. Upon request of a court of criminal jurisdiction to review
court records for the purpose of conducting or preparing for a proceeding in that court, upon

. request of a district attorney to review court records for the purpose of performing his or her

- official duties in a proceeding in a court of criminal jurisdiction, or upon request of a court of
civil jurisdiction or the attorney for a party to a proceeding in that court to review court records
for the purpose of impeaching a witness under s. 906.09, the court assigned to exercise
jurisdiction under this chapter and ch. 48 shall open for inspection by authorized representatives
of the requester the records of the court relating to any juvenile who has been the subject of a
proceeding under this chapter.

(dm) Delinquency or criminal defense. Upon request of a defense counsel to review court records
for the purpose of preparing his or her client’s defense to an allegation of delinquent or criminal
activity, the court shall open for inspection by authorized representatives of the requester the
records of the court relating to that client.

(dr) Presentence investigation. Upon request of the department of corrections or any other person
preparing a presentence investigatton under s. 972.15 to review court records for the purpose of
preparing the presentence investigation, the court shall open for inspection by any authorized
representative of the requester the records of the court relating to any juvenile who has been the
subject of a proceeding under this chapter.

(em) Sex offender registration. Upon request of the department of corrections to review court
records for the purpose of obtaining information concerning a juvenile who is required to register
under s, 301.45, the court shall open for inspection by authorized representatives of the requester
the records of the court relating to any juvenile who has been adjudicated delinquent or found in
need of protection or services or not responsible by reason of mental disease or defect for an
offense specified in s. 301.45 (1g) (a). The department of corrections may disclose information
that it obtains under this paragraph as provided under s. 301.46.

(D) Victim-witness coordinator. Upon request of the victim-witness coordinator to review court
records for the purpose of enforcing rights under the constitution, this chapter, and s. 950.04 and
providing services under s. 950.06 (1m), the court shall open for inspection by the victim-witness
coordinator the records of the court relating to the enforcement of those rights or the provision of
those services, including the name and address of the juvenile and the juvenile's parents. The
victim-witness coordinator may use any information obtained under this paragraph only for the
purpose of enforcing those rights and providing those services and may make that information
available only as necessary to ensure that victims and witnesses of crimes, as defined in s. 950.02
(1m), receive the rights and services to which they are entitled under the constitution, this chapter
and ch. 950. The victim-witness coordinator may also use that information to disclose the name
and address of the juvenile and the juvenile’s parents to the victim of the juvenile’s act.
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(fm) Victim’s insurer. Upon request of an insurer of the victim, as defined in s. 938.02 (20m) (a)
1., the court shall disclose to an authorized representative of the requester the amount of
restitution, if any, that the court has ordered a juvenile to make to the victim.

(g) Paternity of juvenile. Upon request of a court having jurisdiction over actions affecting the
family, an attorney responsible for support enforcement under s. 59.53 (6) (a) or a party to a
paternity proceeding under subch. IX of ch. 767, the party’s attorney or the guardian ad litem for
the juvenile who is the subject of that proceeding to review or be provided with information from
the records of the court assigned to exercise jurisdiction under this chapter and ch. 48 relating to
the paternity of a juvenile for the purpose of determining the paternity of the juvenile or for the
purpose of rebutting the presumption of paternity under s. 891.405 or 891.41, the court assigned
to exercise jurisdiction under this chapter and ch. 48 shall open for inspection by the requester its
records relating to the paterity of the juvenile or disclose to the requester those records.

(gm) Other courts. Upon request of any court assigned to exercise jurisdiction under this chapter
and ch. 48, any municipal court exercising jurisdiction under s. 938.17 (2), or a district attorney,
corporation counsel, or city, village, or town attorney to review court records for the purpose of
any proceeding in that court or upon request of the attorney or guardian ad litem for a party to a
proceeding in that court to review court records for the purpose of that proceeding, the court
assigned to exercise jurisdiction under this chapter and ch. 48 or the municipal court exercising
jurisdiction under s. 938.17 (2) shall open for inspection by any authorized representative of the
requester its records relating to any juvenile who has been the subject of a proceeding under this
chapter.

(h) Custody of juvenile. Upon request of the court having jurisdiction over an action affecting the
family or of an attorney for a party or a guardian ad litem in an action affecting the family to
review court records for the purpose of considering the custody of a juvenile, the court assigned
to exercise jurisdiction under this chapter and ch. 48 or a municipal court exercising jurisdiction
under s. 938.17 (2) shall open for inspection by an authorized representative of the requester its
records relating to any juvenile who has been the subject of a proceeding under this chapter.

(1) Probate court. Upon request of the court assigned to exercise probate jurisdiction, the attorney
general, the personal representative or special administrator of, or an attorney performing services
for, the estate of a decedent in any proceeding under chs. 851 to 879, a person interested, as
defined in s. 851.21, or an attorney, attorney-in-fact, guardian ad litem or guardian of the estate of
a person interested to review court records for the purpose of s. 854.14 (5) (b), the court assigned
to exercise jurisdiction under this chapter and ch. 48 shall open for inspection by any authorized
representative of the requester the records of the court relating to any juvenile who has been
adjudged delinquent on the basis of unlawfully and intentionally killing a person.

(1) Fire investigator. Upon request of a fire investigator under s. 165.55 (15) to review court
records for the purpose of pursuing an investigation under s. 165.55, the court shall open for
inspection by authorized representatives of the requester the records of the court relating to any
juvenile who has been adjudicated delinquent or found to be in need of protection or services
under s. 938.13 (12) or (14) for a violation of s. 940.08, 940.24, 941.10, 941.11, 943.01, 943.012,
943.013, 943.02, 943.03, 943.04, 943.05, or 943.06 or for an attempt to commit any of those
violations. '
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(k) Serious juvenile offenders. Upon request of any person, the court shall open for inspection by
the requester the records of the court, other than reports under s. 938.295 or 938.33 or other
records that deal with sensitive personal information of the juventle and the juvenile’s family,
relating to a juvenile who has been alleged to be delinquent for committing a violation specified
in s. 938.34 (4h) (a). The requester may further disclose the information to anyone.

(L) Repeat offenders. Upon request of any person, the court shall open for inspection by the
requester the records of the court, other than reports under s. 938.295 or 938.33 or other records
that deal with sensitive personal information of the juvenile and the juvenile’s family, relating to
a juvenile who has been alleged to be delinquent for committing a violation that would be a
felony if committed by an adult if the juvenile has been adjudicated delinquent at any time
preceding the present proceeding and that previous adjudication remains of record and
unreversed. The requester may further disclose the information to anyone.

(m) Notification of juvenile’s school.

1. If a petition under s. 938.12 or 938.13 (12) is filed alleging that a juvenile has committed a
delinquent act that would be a felony if committed by an adult, the court clerk shall notify the
school board of the school district, the governing body of the private school, or the governing
body of the tribal school in which the juvenile is enrolled or the designee of the school board or
governing body of the fact that the petition has been filed and the nature of the delinquent act
alleged in the petition. If later the proceeding on the petition is closed, dismissed, or otherwise
terminated without a finding that the juvenile has committed a delinquent act, the court clerk shall
notify the school board of the school district or the governing body of the private school or tribal
school in which the juvenile is enrolled or the designee of the school board or governing body
that the proceeding has been terminated without a finding that the juvenile has committed a
delinquent act.

2. Subject to subd. 4., if a juvenile is adjudged delinquent, within 5 days after the date on which
the dispositional order is entered, the court clerk shall notify the school board of the school
district, the governing body of the private school, or the governing body of the tribal school in
which the juvenile is enrolled or the designee of the school board or governing body of the fact
that the juvenile has been adjudicated delinquent, the nature of the violation committed by the
juvenile, and the disposition imposed on the juvenile under s. 938.34 as a result of the violation.

3. If school attendance is a condition of a dispositional order under s. 938.342 (1d) or (1g) or
938.355 (2) (b) 7., within 5 days after the date on which the dispositional order is entered, the
clerk of the court assigned to exercise jurisdiction under this chapter and ch. 48 or the clerk of the
municipal court exercising jurisdiction under s. 938.17 (2) shall notify the school board of the
school district, the governing body of the private school, or the governing body of the tribal
school in which the juvenile is enrolled or the designee of the school board or governing body of
the fact that the juvenile’s school attendance is a condition of a dispositional order.

4., If a juvenile is found to have committed a delinquent act at the request of or for the benefit of a
criminal gang, as defined in s. 939.22 (9), that would have been a felony under chs. 939 to 948 or
961 if committed by an adult and is adjudged delinquent on that basis, within 5 days after the date
on which the dispositional order is entered, the court clerk shall notify the school board of the
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school district, the governing body of the private school, or the governing body of the tribal
school in which the juvenile is enrolled or the designee of the school board or governing body of
the fact that the juvenile has been adjudicated delinquent on that basis, the nature of the violation
committed by the juvenile, and the disposition imposed on the juvenile under s. 938.34 as a result
of that violation.

5. In addition to the disclosure made under subd. 2. or 4., if a juvenile is adjudicated delinquent.
and as a result of the dispositional order is enrolled in a different school district, private school, or
tribal school from the school district, private school, or tribal school in which the juvenile is
enrolled at the time of the dispositional order, the court clerk, within 5 days after the date on
which the dispositional order is entered, shall provide the school board of the juvenile’s new
school district, the governing body of the juvenile’s new private school, or the governing body of
the tribal school or the designee of the school board or governing body with the information
specified in subd. 2. or 4., whichever is applicable, and, in addition, shall notify that school board,
. governing body, or designee of whether the juvenile has been adjudicated delinquent previously
by that court, the nature of any previous violations committed by the juvenile, and the
dispositions imposed on the juvenile under s. 938.34 as a result of those previous violations.

6. Except as required under subds. 1. to 5. or by order of the court, no information from the
juvenile’s court records may be disclosed to the school board of the school district, the governing
body of the private school, or the governing body of the tribal school in which the juvenile is
enrolled or the designee of the school board or governing body. Any information from a
juvenile’s court records provided to the school board of the school district or the governing body
of the private school in which the juvenile is enrolled or the designee of the school board or
governing body shall be disclosed by the school board, governing body, or designee to employees
of the school district or private school who work directly with the juvenile or who have been
determined by the school board, govemning body, or designee to have legitimate educational
interests, including safety interests, in the information. A school district or private school
employee to whom that information is disclosed may not further disclose the information. If
information is disclosed to the governing body of a tribal school under this subdivision, the court
shall request that the governing body of the tribal school or its designee disclose the information
to employees who work directly with the juvenile or who have been determined by the governing
body or its designee to have legitimate educational interests, including safety interests, in the
information, and shall further request that the governing body prohibit any employee to whom
information is disclosed under this subdivision from further disclosing the information. A school
board may not use any information from a juvenile’s court records as the sole basis for expelling
or suspending a juvenile or as the sole basis for taking any other disciplinary action against a
juvenile, but may use information from a juvenile’s court records as the sole basis for taking
action against a juvenile under the school district’s athletic code. A member of a school board or
of the governing body of a private school or tribal school or an employee of a school district,
private school, or tribal school may not be held personally liable for any damages caused by the
nondisclosure of any information specified in this subdivision unless the member or employee
acted with actual malice in failing to disclose the information. A school district, private school, or
tribal school may not be held liable for any damages caused by the nondisclosure of any
information specified in this subdivision unless the school district, private school, or tribal school
or its agent acted with gross negligence or with reckless, wanton, or intentional misconduct in
failing to disclose the information.
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(n) Firearms restrictions record search or background check 1f a juvenile is adjudged delinquent
for an act that would be a felony if committed by an adult, the court clerk shall notify the
department of justice of that fact. No other information from the juvenile’s court records may be
disclosed to the department of justice except by order of the court. The department of justice may
disclose any information provided under this subsection only as part of a firearms restrictions
record search under s. 175.35 (2g) (c) or a background check under s. 175.60 (9g) (a).

(0) Criminal history record search. If a juvenile is adjudged delinquent for committing a serious
crime, as defined in s. 48.685 (1) (c), the court clerk shall notify the department of justice of that
fact. No other information from the juvenile’s court records may be disclosed to the department
of justice except by order of the court. The department of justice may disclose any information
provided under this subsection only as part of a criminal history record search under s. 48.685 (2)
(am) 1. or (b) 1. a.

(2m) Electronic court records.

(a) In this subsection, “court” means the court assigned to exercise jurisdiction under this chapter
and ch. 48.

(b) 1. The court shall make information relating to a proceeding under this chapter that is
contained in the electronic records of the court available to any other court assigned to exercise
jurisdiction under this chapter and ch. 48, a municipal court exercising jurisdiction under s.
938.17 (2), a court of criminal jurisdiction, a person representing the interests of the public under
s. 48.09 or 938.09, an attorney or guardian ad litem for a parent or child who is a party to a
proceeding in a court assigned to exercise jurisdiction under this chapter or ch. 48 or a municipal
court, a district attorney prosecuting a criminal case, a law enforcement agency, the department of
children and families, the department of corrections, or a county department, regardless of
whether the person to whom the information is disclosed is a party to or is otherwise involved in
the proceedings in which the electronic records containing that information were created. The
director of state courts may use the circuit court automated information systems established under
s. 758.19 (4) to make information contained in the electronic records of the court available as
provided in this subdivision.

2. Subdivision 1. does not authorize disclosure of any information relating to the physical or
mental health of an individual or that deals with any other sensitive personal matter of an
individual, including information contained in a patient health care record, as defined in s. 146.81
(4), a treatment record, as defined in s. 51.30 (1) (b), the record of a proceeding under s. 48.135, a
report resulting from an examination or assessment under s, 938.295, a court report under s.
938.33, or a permanency plan under s. 938.38, except with the informed consent of a person
authorized to consent to that disclosure, by order of the court, or as otherwise permitted by law.

(c) 1g. A court assigned to exercise jurisdiction under this chapter and ch. 48, a municipal court
exercising jurisdiction under s. 938.17 (2), or a court of criminal jurisdiction shall keep any
information made available to that court under par. (b) 1. confidential and may use or allow
access to that information only for the purpose of conducting or preparing for a proceeding in that
court. That court may allow that access regardless of whether the person who is allowed that
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access is a party to or is otherwise involved in the proceedings in which the electronic records
containing that information were created.

Im. A person representing the interests of the public under s. 48.09 or 938.09, an attorney or
guardian ad litem for a parent or child who is a party to a proceeding in a court assigned to
exercise jurisdiction under this chapter or ch. 48 or a municipal court, or a district attorney
prosecuting a criminal case shall keep any information made available to that person under par.

~ (b) 1. confidential and may use or allow access to that information only for the purpose of
performing his or her official duties relating to a proceeding in a court assigned to exercise
jurisdiction under this chapter and ch. 48, a municipal court, or a court of criminal jurisdiction.
That person may allow that access regardless of whether the person who is allowed that access is
a party to or is otherwise involved in the proceedings in which the electronic records containing
that information were created.

1p. A law enforcement agency shall keep any information made available to the law enforcement
agency under par. (b) 1. confidential and may use or allow access o that information only for the
purpose of investigating alleged criminal activity or activity that may result in a court exercising
jurisdiction under s. 938.12 or 938.13 (12). A law enforcement agency may allow that access
regardless of whether the person who is allowed that access is a party to or is otherwise involved
in the proceedings in which the electronic records containing that information were created.

Ir. The department of children and families, the department of corrections, or a county
department shall keep any information made available to that depariment or county department
under par. (b) 1. confidential and may use or allow access to that information only for the purpose
of providing services under s. 48.06, 48.067, 48.069, 938.06, 938.067, or 938.069. That
department or county department may allow that access regardless of whether the person who is
allowed that access is a party to or is otherwise involved in the proceedings in which the
clectronic records containing that information were created.

2. An individual who is allowed under subd. 1g., 1m., 1p., or 1r. to have access to any
information made available under par. (b) 1. shall keep the information confidential and may use
and further disclose the information only for the purpose described in subd. 1g., Im., 1p., or 1r.

(d) Any person who intentionally uses or discloses information in violation of par. (c) may be
required to forfeit not more than $5,000.

(3) Motor vehicle violation records. This section does not apply to proceedings for violations of
chs. 340 to 349 and 351 or any county or municipal ordinance enacted under ch. 349, except that
this section does apply to proceedings for violations of ss. 342.06 (2) and 344.48 (1), and ss.

30.67 (1) and 346.67 (1) when death or injury occurs.

(4) Operating privilege records. When a court assigned to exercise jurisdiction under this
chapter and ch. 48 or a municipal court exercising jurisdiction under s. 938.17 (2) revokes,
suspends, or restricts a juvenile’s operating privilege under this chapter, the department of
transportation may not disclose information concerning or relating to the revocation, suspension,
or restriction to any person other than a court assigned to exercise jurisdiction under this chapter
and ch. 48, a municipal court exercising jurisdiction under s. 938.17 (2), a district attorney,
county corporation counsel, or city, village, or town attorney, a law enforcement agency, a driver
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licensing agency of another jurisdiction, the juvenile whose operating privilege is revoked,
suspended, or restricted, or the juvenile’s parent or guardian. Persons entitled to receive this
information may not disclose the information to other persons or agencies.

(10) Sexually violent person commitment. A law enforcement agency’s records and records of
the court assigned to exercise jurisdiction under this chapter and ch. 48 shall be open for
inspection by authorized representatives of the department of corrections, the department of
health services, the department of justice, or a district attorney for use in the prosecution of any
proceeding or any evaluation conducted under ch. 980, if the records involve or relate to an
individual who is the subject of the proceeding or evaluation. The court in which the proceeding
under ch. 980 is pending may issue any protective orders that it determines are appropriate
concerning information made available or disclosed under this subsection. Any representative of
the department of corrections, the department of health services, the department of justice, or a
district attorney may disclose information obtained under this subsection for any purpose ‘
consistent with any proceeding under ch. 980.

History: 1995 a 275 9126 (19); 1995 a. 77, 352, 440, 448; 1997 a. 27, 35, 80, 95, 181, 205,
252, 258, 281; 1999 a. 9, 32, 89; 2001 a. 95; 2003 a. 82, 292; 2005 a. 344, 434; 2005 a. 443 s.
265, 2007 a. 20 s5. 3826 t0 3827, 9121 (6) (a); 2007 a. 97; 2009 a. 302, 309, 338, 2011 a. 35,
1653, 260, 270; 2013 a. 168 s. 21; 2013 a. 252; 2015 a. 55; Sup. Ct. Order No. 14-04 2015 WI 89,
filed 8-27-15, eff. 7-1-16; 2015 a. 144.

The juvenile court must make a threshold relevancy determination by an in camera review when
confronted with: 1) a discovery request under s. 48.293(2); 2) an inspection request of juvenile
records under ss. 48.396 (2) and 938.396 (2); or 3) an inspection request of agency records
under ss. 48.78 (2) (a) and 938.78(2) (a). The test for permissible discovery is whether the
information sought appears reasonably calculated to lead to the discovery of admissible
evidence. Courtney F. v. Ramiro M.C. 2004 Wi App 36, 269 Wis. 2d 709, 676 N.W.2d 545, 03-
3018.

Applicable law allows electronic transmission of certain confidential case information among
clerks of circuit court, county sheriff’s offices, and the Department of Justice through electronic
interfaces involving the Department of Administration’s Office of Justice Assistance, specifically
including electronic data messages about arrest warrants issued in juvenile cases that are
confidential under sub. (2). OAG 2-10.
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349.06(1)
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179 W2d 469 (Ct.
App. 1993)
Brandmiller v
Areola, 199 W2d
528 (1996)

938.17(2)(a) Im.

638.343

2016

TRAFFIC CASES

1. Jurisdiction

A. Be sure your municipality has enacted an ordinance
giving you jurisdiction in the particular case at hand

1)

2)

3)

4)

Local traffic ordinances must strictly conform to the state traffic
regulations in Chapters 341 to 348 and 350

Municipalities may enact and enforce only those traffic
regulations for which the penalty is a forfeiture

A state traffic violation for which the penalty is a fine and/or
imprisonment is a criminal offense and therefore may not be
adopted as a local ordinance

Municipalities may enact local regulations if not inconsistent
with traffic code or authorized by other statutory provisions

a. The Wisconsin Supreme Court has upheld a local ordinance
prohibiting unnecessary noise due to tire squealing,
excessive acceleration or loud muffler noises

b. A local ordinance banning cruising on specifically
designated roadways was found to be constitutional because
it requires that the officer give the suspected violator an
opportunity to explain his or her driving conduct and
“...carefully carves out, on both a spatial and temporal basis,
a narrow slice of driving conduct for regulation”

Whether a particular ordinance is inconsistent with or
contrary to statutory traffic regulations or fails to meet strict
conformity test or test of 349.06, is for interpretation

Violations of municipal traffic ordinances committed by 12—-15
year olds are under the exclusive jurisdiction of municipal
courts

a. Disposition options are the same as in juvenile cascs



340.01(22)

340.01(22)

In re the Interest
of EJH,112
W2d 439 (1983)

Ellerman v City of
Manitowoc,

2003 WI App 216
267 W2d 480

340.01(22€)

340.01(54)

2016

B. In general, traffic regulations apply to motor vehicles operated
on highways '

1) “Highway” means all public ways and thoroughfares and

2)

3)

4)

2. Arrest

bridges on the same. It includes the entire width between the
boundary lines of every way open to the use of the public as a
matter of right for the purpose of vehicular travel. 1t includes
those roads or driveways in the state, county, or municipal parks
and in state forests that have been opened to the use of the
public for the purpose of vehicular travel and roads or driveways
upon the grounds of pubtlic schools, as defined in s. 115.01(1),
and institutions under the jurisdiction of the county board of
supervisors, but does not include private roads or driveways as
defined in 340.01(46)

a. Highway means entire right of way, including area beyond
any shoulder, rather than merely that portion of the roadway
intended for purposes of vehicular travel

b. Highway is an area which the entire community has free
access to travel

“Highway maintenance or construction area” means the entire
section of roadway between the first advance warning sign of
highway maintenance or construction work and an “END
ROAD WORK? or “END CONSTRUCTION?” sign or, in the
case of a moving vehicle engaged in the maintenance or
construction work, that section or roadway where traffic may
return to its normal flow without impeding such work

“Highway” is distinct from “Roadway.” A “Roadway” excludes
shoulders of a highway, and is the portion of a highway between
the regularly established curb lines

See Other Traffic Violations (Sec. 10) for expanded areas in
which offenses can occur

A. Under certain circumstances, a police officer may make a

warrantless arrest outside the officer’s jurisdiction. This can be
either:



Brookfield v 1) Fresh pursuit—From the officer’s municipality based on a

Collar, 148 W2d perceived violation within the officer's jurisdiction. Citation by
839 (1989) officer to own jurisdiction

State v Haynes '

2001 WI App 266

248 W2d 724

2) Observation of viclation in another jurisdiction usually involves
a stop and hold by an officer based on information and belief.
The issuance of citation must be by an officer from the
jurisdiction in which the violation allegedly occurred and the
stopping officer may be a witness

175.40(4) 3) When a violation occurs on a highway that shares a common

boundary between two jurisdictions, a police officer from either
jurisdiction may issue a citation for their own jurisdiction

3. Speeding

A. Proof
Milwaukee v 1) Speed can be proven by the eyewitness testimony of a person or
Berry, 44 W2d persons who saw or heard it, by physical facts from which the
321 (1969) speed can be calculated, or by circumstantial evidence from

which inferences can be drawn. Estimates of speed can be made
by any person of ordinary intelligence, ability, and experience.
The witness need not be an expert. A “wild guess,” however,
would not be admissible. Witnesses must show that they were
in a position to observe the vehicle for a reasonable length of
time to be able to give an intelligent estimate of the speed. The
experience of the witness in making such estimates is also a
factor to consider

2) If finding the defendant guilty, it is recommended that you make
an exact finding of speed and report this in your disposition to
the DOT

B. Speed Measurement

1) Radar (RAdio Detection And Ranging)

2) Laser or LIDAR

3) VASCAR (Visual Average Speed Computer and Recorder)

4) Pace
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C. Radar—Stationary v. Moving

1) Stationary radar is set up and operated from a parked car or

stationary position

a. Stationary radar is presumed to be accurate

2) Moving radar is operated from a moving vehicle

a. Moving radar involves the emission of two frequency beams
(one to measure the speed of the moving patrol car, and one to
measure the speed of the other car) as compared to the one
frequency beam involved in stationary radar"

b. Moving radar has a prima facie presumption of accuracy if the
following is proven

The officer operating the device has adequate training
and experience in its operation and;

The radar device was in proper working condition at the
time of arrest. This is established by proof that suggested
methods of testing the proper functioning of the device
were followed and;

The device was used in an area where road conditions
were such that there was a minimum possibility of
distortion and;

The input speed of the patrol car was verified. This is
accomplished by the officer’s visual comparison of the
squad car’s speedometer reading with the radar readout
of the squad’s speed. It is unnecessary for the
prosecution to establish that the patrol car's speedometer
had been separately checked and certified to be accurate

The radar unit was expertly tested within a reasonable
time following the arrest by means other than the radar
device’s own internal calibrations



State v Kramer
99 W2d 700
(1981)

2016

— The court has accepted tuning forks as a method of
testing. (The tuning forks themselves need not be
shown to be accurate)

— A tuning fork test within 1 hour of stop meets
reasonableness test. No precise time limit has been
set

D. Stationary Radar—Factors to consider at trial |

1

2)

3)

4)

5)

6)

7)

8)

9

10)

1)

12)

13)

14)

That the officer was qualified to operate the unit: training,
experience and familiarity with its operation

That the officer performed the manufacturer's suggested tests on

the unit on the day of the alleged violation and at what time

That the tests indicated that the unit was in proper working
order. (Many prosecutors have maintenance records showing
when maintenance was last performed on the unit before and
after the date of the alleged violation)

Where the radar unit was positioned

The direction or directions in which the officer was clocking
vehicles '

The range of the radar unit

The type or character of the highway where the clocking took
place

Where defendant’s vehicle was when first observed by the
officer

Whether or not the officer made a visual estimate of the speed of
defendant’s vehicle and if so, what that estimate was

Where defendant’s vehicle was when its speed was displayed on
the unit

What the speed limit was where the vehicle was clocked

Whether or not there were any other vehicles in the range of the
radar unit at the time of the clocking

The speed at which defendant’s vehicle was clocked

The quality of the tone emitted by the unit
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15)

16)

Were visual observations of the target vehicle consistent with
the displayed speed on the radar unit?

What statements, if any, defendant made to the officer after the
stop

E. Moving Radar—Factors to be considered at Trial

1)

All the considerations set forth above concerning stationary
radar are relevant and should be considered. In addition, the
following factors should be considered in a moving radar case:

a. The radar must be used in an area with a low possibility of
distortions

b. The input speed of the patrol car that is displayed on the
radar unit must be verified by comparing it to the squad’s
speedometer. The squad’s speedometer does not need to be
independently tested to verify its accuracy

c. The radar unit was tested by external test within a
reasonable time after the violation. Tuning forks that have
been designed to vibrate to display a specific speed are the
usual method for this testing '

F. Laser (LiDAR)

1)

2)

3)

Laser uses a very narrow beam of light to hit a target and travel
back. The laser device computes the target vehicle’s distance
from the operator. Changes in the vehicle’s distance over time
computes the target vehicle’s speed

Laser beam is narrow enough to strike a specific vehicle. The
beam is 18 inches wide at 500 feet. Compare to radar beam
width of 160 feet at 500 feet

There have been no Wisconsin appellate cases on the
presumption of accuracy of laser, but it has generally been
upheld in other states

G. VASCAR (Visnal Average Speed Computer and Recorder)

1) A VASCAR unit couples a stopwatch with a simple computer.

An operator records the moment that a vehicle passes two fixed
objects (such as a white circle or square painted on the road) that
are a known distance apart. The vehicle’s average speed is then
calculated by dividing the distance by the time
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2) VASCAR speed computer-recorders are entitled to a prima facie
presumption of accuracy, Any contention raised by defendant
concerning reliability of the speed reading goes to weight of the
evidence, not to its admissibility

H. Pace

1) An officer follows behind a target vehicle and maintains a
steady distance. The officer checks the squad speedometer and
presumes the target vehicle is traveling the same speed

2) Factors to Consider at Trial

a. That the squad speedometer has been tested and certified to
be accurate within a reasonable period of time

b. The officer’s visual estimate of the vehicle’s speed

¢. How, when and where the officer got into position to clock
defendant’s vehicle

d. The distance between the officer's vehicle and defendant's
vehicle at the time the clocking began

e. That the distance between the two vehicles remained
constant or was increasing during the entire time the officer
was clocking defendant's vehicle

f. The distance traveled during the time of the pace
I. Speeding in a School Zone

346.57(4) 1) Unless different limits are indicated by official traffic signs no
person may drive a vehicle at a speed in excess of 15 miles per
hour in a school zone when:

346.57(4)(a) a. Passing a schoolhouse at times when children are going to
and from school or are present within the sidewalk area at or
about the school

346.57(4)(b) b. Passing an intersection or other location properly marked
with a “school crossing” sign and any child is present or a

school ¢crossing guard is in the crosswalk or roadway

J. Selected penalties in speeding cases

343.30(1n) 1) If speed is 25 mph over the non-posted 55 mph speed limit or
346.57(4)(gm), over the 65 or 70 mph speed limit by 25 mph, the court must
(h) order the mandatory 15-day suspension
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346.60(3m)(a), (b) 2) Forfeitures for speeding in school zones when children present
349.06(3), (3m) or speeding committed in highway maintenance or construction
346.65(5m) areas are doubled

K. Other Important Cases Relating to Speed

City of Madison v 1) Speed need not be excessive or illegal in prosecution for racing
Geier, 27 W2d

687 (1965)

State v Zick, 2) Finding of violation of speeding over fixed limits does not

44 W2d 546 require finding in conformity with rate stated on citation, but
(1960) - exact speed must be proved

Waukesha Cty v 3) There is no presumption that a properly calibrated police vehicle
Mueller speedometer becomes inaccurate after any specified period of
34 W2d 628 time

(1967)

4. Motor Vehicle Liability Insurance Required

344.61-.65 A. If stopped for any other vielation, operator must show proof that
either the operator or owner of the vehicle has liability insurance
coverage. Proof may be displayed to officer by cellular or other
electronic device

1) Failure to show proof of insurance carries a $10 forfeiture (no
costs or surcharges) but if operator shows proof of insurance at
or before his/her initial appearance the court must dismiss the
citation. Proof may be displayed to officer by cellular or other
electronic device

2) Failure to have insurance also has no demerit points but the
maximum forfeiture is $500

3) Fraudulent proof of insurance has a maximum forfeiture of
$5,000

347.48(2m)gm) 5, Seatbelt Violations
A. An officer who observes a motorist or passenger not wearing a
seatbelt may initiate a traffic stop for this violation. The officer,

however, cannot make a custodial arrest based solely on this
offense
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343.05

343.05(3)
1343.05(3)(c)

Trans 102.14(4)

343.05(4)(b)1.

343.05(4)1:
343.05(4)2.
343.05(4)3

343.05(5)(b)1.
343.05(3)(b)

343.05(5)(b)4.

343.05(5)b)S.

343 .30(1d)

343.05(5)b)A4.
343.05(5)(b)5.

343.05(5)(b)

343.05(6)

2016

. Operating Without a Valid License (OWL)—1* Offense

A. No person may operate a motor vehicle upon a highway unless
the person has a license which is not revoked, suspended,
cancelled or expired. This includes mopeds and motor biecycles

1) Persons who establish Wisconsin residency shall apply for a
driver license within 30 days

2) Nonresidents of Wisconsin are exempt from the requirement
that they possesses a valid Wisconsin license if they possess a
valid operator’s license issued in their home jurisdiction

3) Certain nonresidents of the United States, including those
holding a valid Mexican license, are exempt from the
requirement that they possess a valid Wisconsin license. This
exemption only applies for a period of one year afier a
nonresident’s arrival in the United States

B. The penalty for a first offense is a forfeiture, but note the
following:

1) If, in the course of the violation, causes great bodily harm to
another person forfeiture not less than $5,000 nor more than
$7,500

2) If, in the course of the violation, causes death the forfeiture is
not less than $7,500 nor more than $10,000

3) If convicted for OWL causing great bodily harm or death, you
SHALL revoke for 6 months or lesser period and put reasons for
reduction on the record

4) If the person knew they did not have a license and caused great
bodily harm or death, it is a felony charge

C. A second offense of operating a motor vehicle without a valid

license within a three-year period, as measured by violation
dates, is a criminal charge not within the jurisdiction of
municipal courts

D. This section only applies to drivers with an expired license or

who have never had a Wisconsin license, not revoked or
suspended drivers



7. Operating While Suspended (OWS)

343.44(1)(a) A. No person whose operating privilege has been suspended may

343.44(1g) operate a motor vehicle upon any highway during the period of
suspension or in violation of any restriction on an occupational
license issued to the person during the period of suspension. A
person’s knowledge that his or her operating privilege is
suspended is not an element of the offense. Notwithstanding any
specified term of suspension, the period of any suspension
continues until the license is reinstated

343.44(2Xag) B. The penalty for OWS is a forfeiture, but note the following:
343.44(2)(ag)2. 1) If, in the course of the violation, causes great bodily harm to
another person, the forfeiture is not less than $5,000 nor more
than $7,500
343.44(2)(ag)3. 2) If, in the course of the violation, causes death the forfeiture is
not less than $7,500 nor more than $10,000
343.44(2)(ag)2. 3} Ifthe person knew their license was suspended and caused great
343.44(2)ag)3. bodily harm or death, it is a felony charge
343.30(1g)a) C. Upon conviction, you MAY suspend defendant’s license for up to
six months
343.30(1g)(b) D. If defendant has three prior convictions for either OWS or OAR,
you MAY:

1) Revoke for six months or a lesser period and put reason for
reduction on record

2) Ifthe court does not order a revocation the DOT will not impose
one

343.30(1g)(c), (d) E. If convicted of OWS causing great bodily harm or death, you
SHALL revoke for six months or lesser period but put reasons.
for reduction on the record

Recommendation Because the legislature did not define what conduct is required
to satisfy the “cause” of the accident element for no OWL or OWS
violations, involving great bodily harm or death, judges should
consult Wisconsin Jury Instruction, WIS JI-CIVIL 1500. This
instruction sets forth a “substantial factor” test to determine whether
someone's negligence was the “cause” of a property damage or
injury accident
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8. Operating After Revocation (OAR)

343.44(1Xb) A. No person whose operating privilege has been revoked may
knowingly operate a motor vehicle upon any highway during the
period of revocation or in violation of any restriction on an
occupational license issued to the person during the period of
revocation. Notwithstanding any specified term of revocation,
the period of any revocation continues until the license is

reinstated
343 .44(2)ar)1. B. The penalty for OAR is forfeiture up to $2,500 unless:
343.44(2)(ar)2. 1) The revocation resulted from an OWI. This offense is criminal
St v Doyen, and municipal court does not have jurisdiction

185 W2d 635
(Ct App 1994)

2} Great bodily harm or death is caused. These offenses are
criminal and the municipal court does not have jurisdiction

343.30(1gXa) + C. Upon conviction, you MAY suspend defendant’s license for up to
six months

343.30{1g)(b) | D. If defendant has three prior convictions for either OWS or OAR,
you MAY

1) Revoke for six months or a lesser period and put reasons for
reduction on the record

2) Ifthe court does not order a revocation the DOT will not
impose one

9. Reckless Driving

346.62(2) A. No person may endanger the safety of any person or property by
the negligent operation of a vehicle

346.62(1)c) 1) “Negligent” has the meaning designated in the criminal code
under 939.25(2). “Negligence” is “ordinary negligence to a
high degree consisting of conduct that the actor should realize
creates a substantial and unreasonable risk of death or great
bodily harm to another”

2) Ina reckless driving case, it also includes conduct that the actor
should realize creates a substantial and unreasonable risk of

property damage
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346.61

State v Tecza
2008 WI App 79
312 W2d 395

346.65(1)

346.62(3)
346.62(4)

346.57(2)

Thoreson v
Milwaukee and
Sup. Trans. Co.,
56 W2d 231
(1973)

2016

3) In addition to all highways, the law applies to all premises held

out to the public for use of their motor vehicles, all premises
provided by employers to employees for the use of their motor
vehicles and all premises provided to tenants of rental housing
in buildings of four or more units for the use of their motor
vehicles

a. The statute does not apply to private parking areas at farms
or single-family residences

b. When determining if a particular location is “held out to the
public” for use of their motor vehicles,” the appropriate test
is whether on any given day, potentially any resident of the
community with a driver license and access to a motor
vehicle could use the facility in an authorized manner

B. The penalty for a violation of 346.62(2) is a forfeiture for the first
offense

1) A second offense within four years, as measured by violation

dates, is punishable by not more than one year in county jail,
and therefore is not within the jurisdiction of a municipal court

C. Citations alleging reckless driving causing bodily harm are
criminal violations and therefore not within municipal court
jurisdiction

10. Other Traffic Violations

A. Imprudent Speed

1) No person shall drive a vehicle at a speed greater than is

9

reasonable and prudent under the existing conditions

If violation is of 346.57(2), Reasonable and Prudent Speed, or
346.57(3), Conditions Requiring Reduced Speed, you should
take into consideration all surrounding circumstances. A driver
is not necessarily in violation of imprudent and unreasonable
speed by merely exceeding the posted limit or by merely being
involved in an accident

a. Some examples of physical evidence are skid marks; force

of impact taking into consideration conditions of the road;
size and weight of vehicle involved; traffic; weather and
light



346.57(3)

346.57(2)

346.89(1)

346.89(2)

346.89(3)

346.89(4)

346.49(2),

346.495

340.01(22)

2016

B. Driving too Fast for Conditions

1) A person shall drive at appropriate, reduced speed at -
intersections, railroad crossings, around curves, approaching
hillcrests and in other special circumstances

2) A person shall also drive at reduced speed if traffic, weather, or
road conditions make it necessary

3) A defendant is not necessarily guilty of this violation merely by
being involved in an accident

C. Failing to Keep Vehicle Under Control

1) A person shall control the speed of the vehicle as may be
necessary to avoid colliding with any object, person, vehicle or
other conveyance on or entering the highway

2y A defendant is not necessarily guilty of this violation merely by
being involved in an accident

D. Inattentive Driving

1) A person while driving a motor vehicle shall not be so engaged
or occupied as to interfere with the safe driving of the vehicle

2) A person shall not drive a motor vehicle equipped with a device
for receiving television broadcasts if it is located forward of the
back of the operator’s seat or when the device is visible to the
operator while driving

3) A person shall not drive a motor vehicle while composing or
sending an electronic text message or an electronic mail
message

4) Drivers with a probationary license or instruction permit may
not drive while using a cellular or other wireless telephone,
except to report an emergency

E. Railroad crossing signal and gate violations. These are six point
violations with forfeitures and a discretionary six month
revocation

F. Moving violations apply exclusively upon public highways (See

definition of Highway above, in Sec. 1.B.1). Also Uniform Bond
Schedule or Appendix 2 for points)
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346.66 ‘ G. The following violations apply to highways and all premises held

346.61 out to the public for use of motor vehicles including premises
State v Tecza, provided by employers to employees and those provided to
2008 WI App 79 tenants in buildings of four or more units

312 W2d 395 '

346.63-346.65 1) OWI/PAC/ORCS

346.62 2) Reckless driving

346.61

346.68 3) Duty upon striking unattended vehicle

346.69 4) Duty upon striking property on or adjacent to highway
346.70 5) Duty to report an accident

346.63(2m) H. Absolute sobriety applies to anyone under the legal drinking age
346.63(2)}(m)

346.65(2Xq)

1) Mandatory $200 forfeiture plus fees, costs, and surcharges other
than driver improvement surcharge

2) There is a mandatory three-month suspension
3} Four point violation

4) Ifthere was a child under 16 in the vehicle at the time of the
violation the municipal court does not have jurisdiction

343.305(3)(a) 5) Implied consent law applies to absolute sobriety violations
346.18 ‘ I. Failure to Yield
1) Penalties

346.22(1Xa) a. Forfeit not less than $20 not more than $50 for the first
offense and not less than $50 not more than $100 for the
second and subsequent conviction within a year

346.312t)(b) b. DOT will require the person to attend a vehicle ﬂght of way
course. Traffic Safety School will satisfy this requirement.
The Court does NOT order this

346.22(1)(c) c. Ifthe violation results in bodily harm, to another, the person
343312t} (a)1. shall forfeit $200. In addition, the DOT is required to
' suspend defendant’s license for two months. The court does
NOT order this suspension
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939.22(4)

346.22(1)(d)

343.31(2t)(a)2.

939.22(14)

346.22(1)(e)

343.31(2tXa)3.

346.675

346.74(6)

346.70

2016

e “Bodily Harm” means physical pain or injury, illness, or
any impairment of a physical condition

d. Ifthe violation results in great bodily harm, as defined in
939.22(14), to another, the person shall forfeit $500, In
addition, the DOT is required to suspend defendant’s license
for three months. The court does NOT order this suspenston

e “Great Bodily Harm” means bodily injury which creates
a substantial risk of death, or which causes serious
permanent or protracted loss or impairment of the
function of any bodily member or organ, or other serious
bodily injury

e. If the violation results in death to another, the person shall
forfeit $1,000. In addition, the DOT is required to suspend
defendant’s license for nine months. The court does NOT
order this suspension

J. Hit and Run, Owner Responsibility

1)

2)

3)
4)

Applies to owner of vehicle involved in Hit and Run of person,
occupied vehicle, unoccupied vehicle, or property

Requires specific reports and the issuance of a citation within 72
hours after receiving the information regarding the alleged hit
and run

Limited defenses

Forfeitures vary depending on number 1) above

K. Duty to Report Accident

1)

2)

3)

Applies to operator and all occupants (16 years and older) of'a
vehicle involved in an accident

Must report if accident resulted in:
a. Injury or death of any person; or

b. Damage to govemment owned property other than a vehicle,
to apparent extent of $200 or more or;

c. Damage to property including vehicles, to apparent extent of
$1,000 or more

Shall be responsible immediately by quickest means of
communication
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4) Person may not assist operator or occupants from fleeing scene
of accident unless the accident has been reported (except to
provide medical assistance)

5) Tow truck drivers prohibited from towing a vehicle involved in
reportable accident unless tow truck driver has notified law
enforcement of towing

343.30(1) 11. Discretionary License Suspension

A. Court may suspend a license for up to one year upon a conviction
for any traffic violation, unless another specific license sanction is
authorized or required

Recommendation It is recommended that this tool be used sparingly and only in cases of
extremely dangerous violations or drivers

12. Parking
346.13 A. Parking violation forfeitures are
346.56 1) Set by local ordinance, except for viclations of 346.505-346.55
Note Violations of 346.51 and 346.52(1)(f) are entered on the driver file
with two demerit points.
165.755(1)(b) B. There are no surcharges authorized by state statutes
757.05(1)
814.65(1) C. Court costs may be charged on parking tickets in municipal
courts
Recommendation It is reccommended, in the interest of fairness, that court costs be

waived in most instances

345.28(3) D. If defendant fails to pay the forfeiture or to appear in court, a
municipality has several alternatives

345.28(3)(a), (b) 1) The local authority (defined by statute as the agency designated
by the municipality) may issue a summons, but no warrant may
be issued, except as provided in para. 3) below

85.13 2) The local authority may enroll in the Traffic Violation and
Registration Program (TV&RP) with the DOT at a cost based on
the number of cases processed by the local unit of government

345.28(4) a. The procedures of this program are:

e The local authority must send two notices to the person
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345.28(5)

345.28(5m)

345.28(4)(h)

2016

The local authority shall notify the DOT if defendant fails
to take any action after the notices are sent

The DOT shall suspend or refuse the person's vehicle
registration or both as specified by the local authority

b. The local authority may assess the person for the cost of this
program

3) After sending two notices, the local authority may issue a
warrant

4)

d.

The warrant must substantially comply with the provisions
of 968.04

The warrant shall direct the officer to accept a deposit of

money or a Personal Recognizance Bond instead of serving
the warrant and arresting the person

If the person refuses to deposit money or a bond, the
officer may serve the warrant and arrest the person. The
persen must be brought before the court without
unreasonable delay

If the person, after depositing money or a bond, fails to
appear, the person shall be deemed to have entered a plea
of no contest

If the vehicle involved in the non-moving violations is owned by
a rental or leasing company, the owner must furnish the local
authority with the name, address, and license number of the
renter or lessee

a. If, after notice to the renter, the renter fails to pay the
forfeiture or appear in court, the local authority may notify
the DOT and specify that the registration of any vehicle
owned by the renter is to be refused

'b. The authority notifies the owner of its responsibility for half

of the forfeiture

If the owner fails to pay, the local authority notifies the
DOT that the registration of the vehicle in the violation is
to be suspended :

If the renter pays the forfeiture after the owner pays 50%,

the local authority shall refund the owner the 50%
payment
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345.28

800.09(1)(c)

800.09(1)(c)

341.10(7m)

345.28(4)

345.28(6)

71.935

893.93(2)(b)

345.28(4)(g)
345.28(1)(a)

Ch 348

66.0114(3)

2016

E. Procedure for parking citations seems to be divided into two

separate areas: defendants who do not appear and do not post
bond, and defendants who do appear. The Benchbook
Committee believes that:

1) For defendants who DO appear, 345.34-345.47 apply

a. You may enter a default judgment on subsequent failure to
appear

b. However, the DOT will NOT suspend a driver license for
failure to pay

2) For defendants who DO NOT appear, 345.28 outlines the
procedure

a. SeeD. above

b. However, the DOT will not suspend a driver license for
failure to pay

¢. The court can notify the DOT under sec. 345.28(4) and the
DOT will deny vehicle registration

. Under no circumstances may a person be imprisoned for failure

to pay

. Tax intercept for parking tickets over $20 if unpaid for over 28

days or there is no court appearance by the citation date

. Statute of limitation on parking ticket

1) The general statute of limitation on ordinance violations is two
years :

2} Ifthe local authority as defined in sec. 340.01(26) notifies the
DOT that a ticket remains unpaid the recording of the
information with DOT tolls the statute for four years. After six
years, there can be no prosecution

13. Overweight Trucks

A. Your municipality may pass an overweight truck ordinance in

conformity with Chapter 348

1) The entire amount in excess of $150 of any forfeiture imposed
goes to the state if’

a. The violation occurred on an inferstate highway or;

9-18



b. The violation occurred on a state trunk highway or;

c. 'The violation occurred on a highway over which the local
highway authority DOES NOT have primary maintenance

responsibility
Town of East Troy 2) These ordinances must be in strict conformity with Chapter 348
v A-1 Service '
Company, Inc
196 W2d 120 (Ct.
App. 1995)
348.21 : 3) Mandatory surcharges required for certain Chapter 348
violations in addition to any forfeitures
14. Vehicle Equipment Violations
349.06(1)(c) A. Municipalities may enact and enforce any traffic regulation that
State v Bailey is in strict conformity with any rule of the Department of
2009 WI App 140 Transportation except rules pertaining to federal motor carrier
321 W2d 350 safety standards, for which the penalty for a violation thereof is a
forfeiture. Trans 325, 326 and 327 are rules pertaining to federal
motor carrier safety standards and may not be adopted by
municipalities
Trans 305 B. Department of Transportation rules, Chapter Trans 305,
Standards for Vehicle Eqmpment can be adopted by
municipalities
15. Habitual Traffic Offenders
351.02(1) A. The DOT will revoke for five years if a person accumulates
within a five-year period:
351.02(1)(a) 1) Four convictions for major violations such as OWI, eluding, hit
and run, reckless driving, or
351.02(1)Xb) 2) Twelve convictions for violations of Chap. 346

3) For reopening cases to lift HTO status see Chap. 13, Sec. 8

B. Operating after revocation while HTO is a criminal offense and
not within the jurisdiction of municipal courts
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34748

343.085(1)(b)
Trans
101.10(1)a)

343.085(1)(a)

343 20(1)(a)

Trans
101.02(7)(a)

346.89(4)
346.95(1)

343.085(2m)

2016

16. Child Restraints

A. Primary citations for:

1)

2)

3)

Four—eight year olds, at least 40 pounds but under 80 Ibs and not
more than 577, must be in child booster seat

Under four years, over one year, 20 to 40 pounds, forward-
facing rear seat

Under one year and under 20 pounds, rear-facing rear scat

17. Graduated Driver Licenses

A. For a person under the age of 18 to obtain a license, he/she must
hold an instruction permit for six months and not be convicted
during that time period for moving traffic of any of the
following:

1)

2)

3)

An offense carrying any points (except 2 point equipment
violations under Ch. 347)

A child safety restraint or seatbelt violation

Defective speedometer

B. After holding an instruction permit for six months without a
conviction for any violation noted in paragraph A., above, he/she
may take a road test to obtain a probationary license

1)

2)

3)

4)

Probationary license lasts for two years from the driver’s next
birthday. Generally, this means the probationary status lasts
until the driver’s 19th birthday

Points on a first conviction do NOT double

After a conviction carrying points, points on second and
subsequent convictions will be doubled except convictions for
offenses under Ch. 347 (includes defective speedometer) will
NOT be doubled

Probationary status drivers banned from using cellular or other
wireless telephone

C. When a person under the age of 18 obtains a probationary
license he/she will be under “Special Restrictions” for the first
nine months
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1) Special Restrictions limit number of people in vehicle, hours
and purpose of operation

343.085(2m)b)1. 2) The nine-month period of “Special Restrictions” will be
Trans 101.10(2) extended by an additional six months if convicted of the
following:

a. Anoffense carrying any points (except 2 point equipment
violations under Ch. 347)

b. A child safety restraint or seatbelt violation
c. Defective speedometer

Trans 101.10(2) 3) Except the six-month extension will not occur if convicted of
the following:

a. lllegal riding of a moped or motorcycle

b. Operating without a license or after disqualification,
suspension or revocation

c. Unnecessary acceleration

343.085(2m) 4) Special Restrictions will NEVER extend past 18th birthday
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Chapter Ten

OPERATING A MOTOR VEHICLE WHILE

346.63(1)(a)

346.63(1)(am)

346.63(1)(b)

346.63(1)(c)

State v Albright
98 W2d 633
(Ct. App. 1980)

346.65(2)(H)1.

2016

INTOXICATED (OWI/PAC/OCS)

1. Introductory Note

A. The common terms of operating while intoxicated, or
operating under the influence, or drunk driving actually
refer to three separate, but interrelated offenses:

1) Operating while under the influence of an intoxicant, a
controlled substance, a controlled substance analog, or any
combination of an intoxicant, a controlled substance or
controlled substance analog, under the influence of any other
drug to a degree which renders him or her incapable of safely
driving, or under the combined influence of an intoxicant and
any other drug to a degree which renders him or her incapable
of safely driving (OWI)

2) Operating with a detectable amount of controlled substance in
his/her blood (OCS)

3) Operating with a prohibited alcohol concentration (PAC)

B. A person may be charged with any combination of the
above charges arising out of the same incident. If found
guilty of any combination of the above charges, there is a
single conviction for purposes of sentencing

2. Jurisdiction of Municipal Courts

A. First offense OWI/PAC/OCS is a civil forfeiture except

1) If passenger under 16 was in vehicle, case is a criminal offense
and municipal court does not have jurisdiction
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343.30(1q)(b)1.
343.307, 346.65

340.01(9r)

343.307(1)(d)
State v List,

2004 WI App 230,
277 W2d 836

State v Puchacz,
2010 WI App 30
323 W2d 741

State v Carter,
2010 WI 32
330 wW2d 1

. WI Ethics Opinion
E-86-6

State v Banks,
105 W2d 32
(1981)

State v Matke
2005 WI App 4
278 W2d 403

346.63(5)(a)

2016

B. If an operator has been convicted of OWI/PAC/OCS or
refusal in Wisconsin or another state within the past ten
years, or of OWI Causing Death or Great Bodily Harm
at any time, municipal court does not have jurisdiction.
(This is true even if the convicted offense has a later
offense date than the current charge.)

1)

If the defendant has two prior convictions for offenses after
1/1/89, the third arrest ts ALWAYS a criminal violation and
municipal court does not have jurisdiction. If there are no prior
convictions after 1/1/89 the case is always civil and municipal
court has jurisdiction

C. There is a very expansive statutory definition of the term
“comviction” in OWI cases

1)

2)

3)

4)

“Court Supervision” resulting in dismissal, for OWI in Illinois
counts as prior offense

Operating while visibly impaired” in Michigan counts as prior
offense

Underage “Not a Drop” violations in Illinois count as prior
offenses

Defense counsel does not have affirmative duty to disclose to
court or prosecutor that there is another first offense case(s)
pending, unless specifically asked by the court or prosecutor

D. Multiple OWI/PAC/OCS offenses

1)

2)

A defendant arrested for two OWI/PAC/OCS offenses faces
criminal penalties on one of those even though defendant
committed the second offense before suffering the penalties of
the first

Once a defendant is convicted of the first, a municipal court
loses jurisdiction over any other OWI/PAC/OCS offenses
committed within 10 years of the first offense date

E. Commercial motor vehicle offenses

)

Municipal court has jurisdiction in cases of OWL/PAC/OCS of 2
comimercial motor vehicle where:
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a. The operator has a PAC of 0.04 — 0.08, and
346.65(2)) b. Itis a first offense

800.04(1)(d) NOTE: A person charged under 346.63(5)(a) has a right to request
a jury trial in circuit court

346.63(7) 2) Municipal court has jurisdiction in commercial motor vehicle
cases where:

a. A person is driving, operating, or is on duty time under any
of the following conditions

» A person has a PAC above 0.0

¢ The person has consumed an intoxicating beverage
within 4 hours

¢ The person is in possession of an intoxicating beverage

346.65(2u)(a) b. Penalty is forfeiture

3. Initial Appearance

800.035 A. Generally, the defendant is not required to appear in
court. However, a municipality may require a defendant
to appear

800.035 B. Defendant charged with OWI/PAC/OCS may request a
jury trial within 10 days after entry of plea

City of Fond du 1) 10-day period commences when defendant appears in court to

Lac v Kaehne, 222 enter plea or when written not guilty plea is received by court,

W2d 323 (Ct. even if received prior to the initial appearance

App. 1999)

2) You should provide jury request forms to defendants who wish
a jury trial. (See forms at end of this chapter)

3) Required jury fees must be posted
4) The case must be transferred to circuit court
5) Jury trials may not be held in municipal court

800.035 6) If the plea and request for jury trial is made by mail, the
defendant shall post the deposit set on the citation
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300.035

Town of Menasha
v Bastian, 178
W24 191 (CA
1993)
346.63(1)c)

Recommendation
Form FF

346.63(3)(b)

Milwaukee Cty v
Proegler

95 W2d 614

(Ct. App. 1980)

Cross Plains v
Haanstad,
2006 WI 16
288 W2d 573

St v Mertes,
2008 WI App 179
315 W2d 756

In the Interest of
EJH,

112 W2d 439
(1983)

2016

C. ALL other citations must stay in municipal court

D. If defendant pleads guilty to any combination of the
OWI, PAC, or OCS offenses, find the defendant guilty on
the charges. Enter judgment and impose penalties on
only one. All citations must be sent to DOT and should
clearly indicate the one citation upon which the penalties
have been imposed

In order to assure that your court has jurisdiction, you should ask
the defendant if he or she has recently been charged with or
convicted of a separate OWI/PAC/OCS violation, or he/she has
another OWI/PAC/OCS charge pending in any court. This can be
done orally, in the form of a written plea questionnaire, or both.

. Elements of the OQffenses

A. Operation—What is it?

1y

2)

3)

4)

5)

“Operate” means the physical manipulation or activation of any
of the controls of a motor vehicle necessary to put it in motion

No requirement that prosecution establish an intent to drive or
move the vehicle. Proof of operation sufficient where defendant
is found asleep behind the wheel with the engine running and
defendant made statements consistent with having operated the
vehicle

Sitting in driver’s seat with engine running 1s not sufficient to
prove operation absent ANY OTHER evidence that the
defendant manipulated the driving controls in some manner at
some time

Defendant found to have operated vehicle after being found
passed out behind wheel of parked vehicle. The engine was not
running, but the key was in the ignition and turned to the
auxiliary position. Further, the defendant made statements
consistent with having driven the vehicle to that location

Where defendant is charged with operating a motor vehicle on a

highway in the state, highway is defined as the entire right of
way and not just that portion intended for vehicular travel
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Village of Eflchart
Lake v
Borzyskowski

123 W2d 185 (Ct.
App. 1985)

State v Modory,
204 W2d 185
(Ct. App. 1985)

340.01(22)

In re the Interest
of EJH,

112 W2d 439
(1983)

346.61

State v Tecza
2008 WI App 79
312 W2d 395

2016

6)

7)

Sitting in car with motor running can provide probable cause

Movement of the vehicle or ability of the vehicle to move is not
required for operation of a vehicle. A defendant was found to
be operating a vehicle when sitting in the driver seat and
spinning the wheels of a vehicle that was stuck partially over the
curb. The vehicle frame was resting on a mound of dirt and the
tires were making liftle, if any, contact with the ground

B. Operation—Where?

1)

2)

3)

All highways. “Highways” include:
a. All public ways and thoroughfares and bridges

b. The entire width between the boundary lines of every way
open to the use of the public

c. Those roads or driveways in the state, county or municipal
parks and in state forests which have been opened to the
public for vehicular traffic

d. Roads or driveways upon the grounds of public schools

e. The entire right of way and not just the portion intended for
vehicular travel

In addition to all highways, the statute applies to all premises
held out to the public for use of their motor vehicles and all
premises provided by employers to employees for the use of
their motor vehicles and all premises provided to tenants of
rental housing in buildings of four (4) or more units for the use
of their motor vehicles

a. The statute does not apply to private parking areas at farms
or single-family residences

‘When determining whether a particular location is “held out to
the public for use of their motor vehicles,” the appropriate test is
whether on any given day, potentially any resident of the
community with a driver license and access to a motor vehicle
could use the location in an authorized manner
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346.63(1)

State v Gaudesi,

112 W2d 213
(1983)

346.63(1)(a)

343.01(20r)
343.01(25d)

961.04(4)

450.01(1)

346.63(1)(b)

346.63(1)(am)

340.01(50m)

2016

C. Under the Influence

1) No person may operate a motor vehicle while under the
influence of an intoxicant or controlled substance or a
combination thereof, or while under the influence of any other
drug to a degree which renders him/her incapable of safely
driving, or while under the combined influence of an intoxicant
and any other drug to a degree which renders him/her incapable
of safely driving

a. Improper driving is not an element of the offense of
operating under the influence of an intoxicant. 346.63(1)
does not require proof of an appreciable interference in the
management of a motor vehicle, although erratic driving
may be evidence that the defendant is under the influence of
an intoxicant

b. Defendant may be found guilty of under the influence of an
intoxicant, controlled substance, any drug, or combination
of the above

o “Intoxicant” includes “hazardous inhalants™

e “Controlled substance™ is any drug or substance listed in
Schedules I to IV of the Uniform Controlied Substances
Act

e “Drug” is defined by statute and has a very broad
definition

D. No person may operate a motor vehicle while having a
prohibited alcohol concentration of 0.08% or more by
weight of alcohol in that person’s blood or 0.08 grams or
more of alcohol in 210 liters of that person’s breath

1) Prohibited alcobol concentration (see, Sec. 6. Chemical Tests
below)

E. No person may operate a motor vehicle while having a

detectable amount of a restricted controlled substance in
his or her blood

1) Restricted controlled substance defined as:

a. A controlled substance included in schedule I under Ch. 961
other than a tetrahydrocannabinol (THC)
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NOTE: The definition of THC in Ch. 961 is quite broad and
could include metabolites of THC from much earlier
consumption that would no longer affect a person’s ability to
drive. Consequently, the definition of THC from Ch. 961 is not
included in the definition of a “restricted controlled substance.”
However, the active component of THC is included as a
restricted controlled substance (see, e. below)

b. A controlled substance analog, as defined in 961.01(4m), of
a controlled substance described in subd. 1.

¢. Cocaine or any of its metabolites
d. Methamphetamine
C el Delta—9—tétrahydr0cannabinol

346.63(1)d) NOTE: Delta-9-tetrahydrocannabinol is the active component
of THC that is detected in the blood. Its presence is mdlcatlve
of recent consumption of THC

2) Ifthe restricted controlled substance is a detectable amount of
methamphetamine, gamma-hydroxybutyric acid or delta-9- -
tretrahydrocannabinol, the defendant has a defense if he or she
proves by a preponderance of the evidence that at the time of the
incident he or she had a valid prescription for methamphetamine
or one of its metabolic precursors, gamma-hydroxybutyric acid,
or delta-9-tretrahydrocannabinol

State v Bohacheff F. A person can be charged and found guilty of operating
(111!;18‘3?\;2d 02 | under the influence and operating with a restricted

controlled substance and operating with a prohibited
alcohol concentration. However, only one set of penalties
may be imposed if found guilty of any combination of
these three offenses.

5. Implied Consent

343.305(2) A. A person operating a motor vehicle is deemed to have
given consent to one or more tests of their blood, breath,
or urine for the purpose of testing for alcohol or drugs

343.305(2) B. Police agencies must be prepared to administer 2 of 3
tests (blood, breath, or urine) and may choose which of
the tests to be given first
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343.305(3)(a)

343.305(3)(b)
343.305(4)

See form at 10-C

Washburn Co. v
Smith,

2008 WI 23
308 W2d 65

State v Zielke
131 W2d 39
(1987)

Co. of Ozaukee v
Quelle,

198 W2d 269
(1995)

2016

. After making an arrest for OW]I, the officer may request

one or more samples of blood, breath or urine from the
defendant

1) Compliance with a request for one type of sample does not bar a
subsequent request for a different type of sample

. An unconscious defendant is presumed to have consented

and the test may be administered

. When requesting a test, the officer must read the

“Informing the Accused” form to the defendant

. “Informing the Accused”

1) On failure to advise defendant as required by 343.305

a. Municipality forfeits opportunity to revoke defendant’s
license for refusal
b. Municipality forfeits “automatic admissibility of test result”

c. Municipality forfeits admissibility of defendant’s refusal at
trial

2) A three-part standard is to be applied in assessing the adequacy
of the warning process under the implied consent law

a. Has the officer not met, or exceeded, his/her statutory duty
to provide information to the accused driver? Was the form
read? Did the officer further explain or elaborate the form?

b. TIs the lack of or oversupply of information misleading?

c¢. Has the failure to properly inform the driver affected his/her
ability to make the choice about chemical testing?
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State v
Piddington,

2001 Wi24

241 W2d 754
State v Begicevic,
2004 WI App 57
270 W2d 675

State v Wintlend,

2002 WT App 314
258 W2d 875

343.305(5)(b)

343.305(5)

343.305(5)

343.305(5)

State v Donner,
192 W2d 305
(Ct. App. 1995)

State v Stary,
187 W2d 266
(Ct. App. 1994)

State v Schmidt,
2004 WI App 235
277 W2d 561

State v Fahey,
2005 WI App 171
285 W2d 679

2016

3)

4

An officer must make reasonable attempts to convey the implied
consent warnings according to the individual circumstances of
the situation. The focus is NOT on whether or not the accused
actually understood the warnings. Rather, the focus is on the
officer’s conduct and efforts to reasonably convey information
in the informing the accused form

The language of the “Informing the Accused Form™ does not
contain a threat that unconstitutionally coerces the defendant to
submit to a test

G. Blood sample must be taken by physician, registered
nurse, medical technologist, physician assistant, a person
acting under the direction of a physician, phlebotomist,
or other medical professional authorized to draw blood

H. After submitting to a primary test as requested by law
enforcement, the defendant may request:

1
2)

3)

4)

5)

6)

7

An alterative test provided by the agency; or,

At the defendant’s expense, reasonable opportunity for an
additional test

The failure, or inability, of defendant to obtain a test at own
expense does NOT preclude the admission of the primary test

Officer may request a blood test after the defendant has
submitted to a primary breath test. Compliance with a request
for one type of a sample does not bar a subsequent request for a
different type of sample. Refusal to submit to a second test is
admissible at trial

Officer must make “reasonably diligent” effort to provide
defendant with an alternative test. IF the defendant refuses to
take the alternative test, the officer does not have a continuing
obligation to remain available and accommodate future requests
for an alternative test

A request for an additional test may be made either before or
after taking the primary test, but the request must be made
specifically and clearly

A request for an additional test that is made after being released
from custody is NOT a valid request
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State v Batt,
2010 WI App 155
330 W2d 159

343.305(5)(d)

885.235(1)

Village of
Thiensville v
Olsen, 223 W2d
256 (Ct. App.
1998)

885.235(1k)

Missouriv
McNeely

133 S. Ct. 832
(2013)

2016

8)

Once the defendant has taken the primary test selected by
police, the implied consent law requires police, if requested, to
provide either an alternative test at police expense, or an
alternative test which the defendant selects and pays for, but not
both

I. At trial, the results of tests administered in compliance
with the implied consent statute are admissible

J. If the defendant refuses to take the test, the officer shall
immediately take the defendant’s license and issue a
“Notice of Intent to Revoke” to the defendant. See, Sec. 7

6. Chemical Tests

A. To be admissible as evidence

1)

2)

3)

4)

5)

The test must be administered within 3 hours after the event to
be proved, unless there is expert testimony establishing its
probative value

No corroborating physical evidence is needed to prove that the
person was under the influence of an intoxicant

A test result of 0.08 or more given within 3 hours of the alleged
driving is prima facie evidence that the defendant was under the
influence of an intoxicant and is prima facie evidence of an
alcohol concentration of 0.08 or more at the time of driving

a. A defendant’s testimony that he consumed alcohol afier the
driving, but before the test, does not necessarily rebut the
presumption of intoxication and presumption of an alcohol
concentration of 0.08 or more

A chemical analysis of blood showing a detectable amount of a
restricted controlled substance is prima facie evidence that the
person had a detectable amount of a restricted controlled
substance in his/her blood at the time of driving

a. No expert testimony is needed as to the substance’s effect

Involuntary warrantless blood draws, may be admissible in OWI
cases in limited circumstances. But See, 12.F.
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343.305(6)(a)

343.305(6)(c)

Wisconsin v
Grade,

165 W2d 143
(Ct. App. 1992)

343.305(6)(b)
Trans 311.04
State v Baldwin
212 W2d 245
(Ct. App. 1997)
Overruled on
other grounds

State v Busch, 217

Ww2d 429 (1998)
905.04(4)(D)

343.303

County of
Jefferson v Renz,
231 W2d 293
(1999)

State v Mallick,
210 W2d 427
(Ct. App. 1997)

343.303

2016

B. Blood and urine tests must be conducted by a laboratory
approved by the DHS

C. If an infrared breath testing device (Intoximeter EC/IR)
is used:

1) Two separate breath samples must be analyzed
2) Failure to provide two adequate samples constitutes a refusal

3) If only one sample is obtained, this does not constitute an
adequate test of defendant’s breath and may not by itself be
admitted at trial. It may be possible to admit a single test result
with foundation by an expert witness

4) The type of breath testing instrument must be tested and
certified by the DOT’s Chief of Chemical Testing Sec. Failure
to test and to certify removes the prima facie presumption of
accuracy of the device. If the presumption is removed, the test
result may not be admitted into evidence without expert
testimony to demonstrate the reliability of the device

D. There is no physician-patient privilege that bars the
admission of evidence regarding the results of, or
circumstances surrounding, any chemical tests for
intoxication or blood alcohol concentration

E. Preliminary breath tests (PBT)

1) An officer may use a PBT as a screening test to establish -
probable cause for arrest. The officer must have more than a
reasonable suspicion that the person may be operating while
under the influence, but does not need probable cause to arrest
in order to request a PBT as a screening device

a. Refusal to take PBT may also be considered in determining

probable cause for arrest

2) The PBT test result is admissible to show probable cause for the
arrest. It is not admissible to prove intoxication at a trial under
the OWI laws
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State v Doerr,
229 W2d 616 (Ct.
App. 1999)

343.305(9)(a)

343.305(9)a)4.

Elm Grove v

Brefka
2013 WI 54

348 W2d 282

Recommendation

2016

3) It may be admissible if relevant, to show defendant’s level of
intoxication in non-OWI/PAC/OCS cases. It does not, however,
have a prima facie presumption of accuracy. To be admissible,
evidence must be presented by an expert witness to show the
device’s scientific accuracy and reliability and to prove
compliance with accepted scientific methods

7. Refusal to Take Test

A. If a defendant is arrested for OWI, issued a citation for
OWI/PAC/OCS under a municipal ordinance and refuses
to take the test, officer shall:

1) Prepare “Notice of Intent to Revoke” and give/send a copy to:
a. The defendant
b. The DOT
¢. The municipal court
d. The prosecutor for the municipal court

2) Take the defendant’s driver license and send, with the “Notice
of Intent to Revoke,” to the municipal court

B. Defendant must request hearing in writing within 10 days
of issuance of “Notice of Intent to Revoke”

1) Court lacks competency to hear a motion to extend 10 day time
limit

The statutes are ambiguous on the issue of how to count the 10-day
limitations. § 801.15 clearly states that when a time period is less than 11
days, weekends are excluded. However, an argument can be made that

§ 801.15 only applies to actions in circuit court. See, § 801.01(2). If

§ 801.15 does not apply to municipal courts, the general counting of time
provision in § 990.001(4) would apply. § 990.001(4) does NOT exclude
weekends, unless the final day falls on a Sunday.

Because the 10-day time limit can not be extended and equal protection
compels consistency in municipal and circuit courts, the Benchbook
Committee recommends weekends be excluded when counting the 10-
day period.
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343.305(10)(b)2

343.305(10)(c)

343.305(9)(c)

343.305(9)(b)

343.305(g)(a)

343.305(9)(a)5.

St v Anagnos,
2012 W1 64
341 W2d 576

State v Nordness,
128 W2d 15
{1986)

343.305(4)

State v Neitzel,
95 W2d 191
(1980)

2016

C. If defendant does NOT request a hearing

1y

2)

3)

Issue an “Order of Revocation” or a “Conviction Status Report”
to DOT to revoke the defendant’s license for one year, DOT
will require defendant to wait 30 days for occupational license

Order an assessment

Order Ignition Interlock Device (See, Sec. 10.E.)

D. If defendant requests a hearing

1)

2)

3

4)

Hold hearing to determine if refusal proper. There is no
statutory time limit for scheduling/conducting the hearing.
Hearing may be scheduled to be heard at same time underlying
OWLPAC/OCS trial is held

“Notice of Intent to Revoke™ issued by officer is adequate
process to provide court with jurisdiction

Neither party is entitled to discovery, except, if cause shown,
court may allow inspection of documents and test devices

Scope of hearing limited to following issues:

a. Whether officer had probable cause to believe the defendant
was operating a motor vehicle while under the influence of
alcohol and whether defendant was lawfully stopped and
placed under arrest for OWI

e “We view the revocation hearing as a determination
merely of an officer’s probable cause, not as a forum to
weigh the State’s and the defendant’s evidence. . . The
trial court, in terms of the probable cause inquiry, stmply
must ascertain the plausibility of a police officer’s
account.”

b. Whether officer informed defendant in compliance with the
Statute 343.305(4) (i.e., Did the officer properly read the
Informing the Accused” form to the defendant?) See
Section 5.F.

c. Whether defendant refused test

* “The obligation of the accused is to take the test
promptly or to refuse it promptly”
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State v Rydeski,
214 wW2d 101
(Ct. App. 1997)

343.305(6)(c)3.
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App. 1991)

Village of Elkhart
Lakev
Borzyskowsk,
123 W2d 185 (Ct.
App. 1985)

State v Rydeski,
214 w2d 101
(Ct. App. 1997)

State v Neitzel,
95 W24 191
(1980)

State v Reitter,
227 W2d 213
(1991)

343.305(9)(a)5.c.

343.305(9Xd)

Village of Elkhart
Lake v
Borzyskowski,
123 W2d 185

(Ct. App. 1985)

2016

“. .. Once a person has been properly informed of the
implied consent statute, that person must promptly
submit or refuse to submit to the requested test and that
upon a refusal, the officer may “immediately” gain
possession of the accused’s license and fill out the Notice
of Intent to Revoke form. A person’s refusal is thus
conclusive...”

Failure to provide 2 separate, adequate breath samples in
proper sequence constitutes refusal

Verbal refusal is not necessary. Conduct of defendant
may constitute refusal

No right to recant a refusal. A defendant’s offer to later
take the test does not undo the refusal

No right to consult with attorney before deciding whether
to take test. Very limited exception is if police led
defendant to believe he will get opportunity to consult
with an attormey prior to taking the test

d. Defendant has affirmative defense to refusal finding if
refusal due to physical inability to submit to test

Defendant deemed not to have refused, if preponderance
of evidence shows physical inability to submit to test

Applicable only when inability due to disability or illness
UNRELATED to use of alcohol or controlled substances

5) Court must determine issues within 5 days of hearing

a. Failure to decide within 5 days does not strip court of
jurisdiction
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343.305(10)(b)2.

343.305(10)(c)

800.04¢1)(d)

State v Bardwell,
83 W2d 902
(1978)

343.305(9)(d)

State v Brooks
113 Wad 347
(1983)

State v Bentdahl
2013 WI 106
351 W2d 739

967.055

2016

6) If all issues determined adversely to defendant
a. Revoke driver license

e For | year. DOT will require defendant to wait 30 days
for occupational license

o The effective date of the refusal revocation is the date of
the court decision, or 30 days after the date of refusal,
whichever is later

b. Order assessment of defendant’s use of alcohol or controlled
substances

¢. Order Ignition Interlock device (see, Sec. 10.E.)

E. IF defendant has properly requested a jury trial on the

OWI/PAC/OCS charge(s) and has made a timely request
for a refusal hearing, BOTH the OWI/PAC/OCS
charge(s) AND the refusal issue are to be transferred
together to circuit court

. Refusal issue is separate and distinct from the underlying

OWI/PAC/OCS charge(s)

1) Refusal issue may be prosecuted regardless of the disposition of
OWI/PAC/OCS charge(s)

2) Dismissal of the refusal is discretionary with the Court and can
only occur if the defendant pleads guilty to the underlying
OWI/PAC/OCS charge AND made a timely request for a
refusal hearing

8. Plea Bargaining

A. A prosecutor may move to dismiss or amend the charge

stating the reasons why it is appropriate and in the
public’s interest in deterring the operation of motor
vehicles by persons who are intoxicated; have detectable
amount of a restricted controlled substance; or have a
prohibited alcohol concentration

. The Court may grant the motion only if consistent with

that public interest
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C. This provision applies to traffic forfeiture actions for
violating OWI/PAC/OCS and to refusal proceedings

967.055(3) D. A prosecutor may not place a person in a deferred
' prosecution program if charged with OWI/PAC/OCS or

a refusal
9. Trial of an OWI Case After a Not Guilty Plea

A. Inform defendant of right to a jury trial in circuit court

Recommendation 1) Have request for jury trial forms available at initial appearance
10-A

2) Request for jury trial must be made within 10 days of initial
appearance (See 3.B, in this Chapter)

See Jury Demand 3) The right to a jury trial is only on the OWI/PAC/OCS charge. If
Transmittal at 10- the defendant receives an OWI and/or PAC and/or OCS citation
B and another citation from the same incident, only the

OWL/PAC/OCS charges go to circuit court on a jury demand

800.04(1)(d) 4) NOTE: A deposit must accompany a plea of not guilty to a
violation of 346.63(1) or (5)(a) and a request for a jury trial, if
made BY MAIL

City of Sun 5) Municipal courts do not have the inherent authority to require an

Prairie v Davis, out-of-state resident who is represented by an attorney to appear

226 W2d 738 at trial

(1999)

State v Schneck, B. “Summary Judgment” is not available to either party in

2002 WI App 239 a civil forfeiture action

257 W2d 704

C. Testimony taken
1) Prosecution witnesses (defendant may be called as a witness)
2) Defense witnesses (if any) |
3) Prosecution rebuttal witnesses (if any)
D. Opinion evidence on intoxication
Milwaukee v 1) A layperson's opinion of the defendant’s sobriety is admissible

Kelly, 40 W2d 136
(1968)
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E. Oral argument of counsel or parties

F. You make decision to find defendant not guilty and
dismiss case or find defendant guilty and impose
sentence. If case involves PAC charge (and you are
dismissing OWI) you must make a specific finding as to

the BAC value
Town of Menasha G. If defendant is found guilty of any combination of the
v Bastian, 178 OWI, PAC, or OCS offenses, impose penalties on onl
W2d 191 (CA P P y
1993) ( one. All citations must be sent to DOT and should clearly
346.63(1)(c) indicate the citation upon which the penalties have been
imposed
10. Penalties for OWI
A. Sentencing Guidelines

346.65(2m)(a) ~ 1) Court shall review record and consider aggravating and

mitigating factors. If amount of alcohol or amount of restricted

controlled substance in defendant’s blood is known, court shall

consider that amount as a factor in sentencing

2) The chief judge of each district shall adopt guidelines for the
consideration of aggravating and mitigating factors
B. Forfeiture
1) Court must impose fine/forfeiture within range set by statute.

$150-$300 plus costs and surcharges
346.655 a. Driver improvement surcharge
757.05 b. Penalty surcharge
814.65 c. Court costs
302.46(1)(a) d. Jail surcharge
165.755 e. Crime lab surcharge
343.301(5) f. Ignition Interlock surcharge (if applicable)
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814.65(4m)

973.05(1),
345.47(1)

St ex rel Pederson
v Blessinger,

56 W24 286
(1972)

346.65(2¢)

345.48(2)

343.10

Wis Adm Code
Ch Trans 117
343.30(1q)(b)2.

343.301(1g)
343.102)()

343.301(1g)
FORM CC

343.301(1g)(a)

343.301(1g)(b)

2016

g. Ifdefendant is required to appear in court AND convicted of
OWI for motor vehicle, boat, ATV/UTV, aircraft, or
snowmobile, court shall impose and collect from the
defendant any costs paid by police for the withdrawal of
defendant’s bilood. If the police not yet billed for the
withdrawal, court shall impose and collect the expected cost.
The court shall disburse the money to the police agency

2) If defendant is in poverty, must allow time to pay

3) If defendant does not have ability to pay, court may reduce costs
or forfeiture and instead have defendant pay amount of
reduction toward assessment and treatment

C. License Revocation
1) Court must order revocation of 69 months

2) Revocation to start immediately upon conviction

D. Occupational License

1) Responsibility for issuing occupational license is with DOT

2) No waiting period to apply for occupational license

3) If an Ignition Interlock Device (IID) is ordered, defendant must
show proof of payment of IID surcharge to DOT

E. Ignition Interlock Devices (IID)

1) Court must order defendant’s operating privilege to be restricted
to vehicles equipped with an IID AND must order each vehicle
with defendant’s name on title or registration to be equipped
with 1D if
a. Improper refusal to take test; or
b. Convicted of OWI/PAC/OCS and had either

e An alcohol concentration of .15% or.
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Village of Grafion
v Seatz

2014 WI App 23
352 W2d 747

343.301(1m)

343.301(3)

FORMS DD &
EE

343.301(2m)

343.301(5)

343.30(19)(c)

343.301(1q)(c)1m.

346.65(2¢)

2016

2)

3)

4)

3)

e Prior OWI conviction in lifetime (even if out of ten-year
period)

If equipping each owned or registered vehicle would cause
undue hardship, court may order that one or more vehicles NOT
be equipped with IID. This does not change that the defendant
1s restricted from driving any class D vehicle without an IID

Defendant is liable for reasonable cost to equip and maintain
11D, except

a. If court finds defendant has househeld income below 150%
of poverty guidelines, defendant’s cost limited to one-half
actual cost to install and maintain [ID

Defendant’s operating privilege must be restricted for not less
than one year

a. Time period for IID license restriction begins on the date the
DOT issues any license granted under Ch 343

b. Court may order installation of ID immediately upon
issuance of order

Court must impose $50 ignition interlock surcharge

F. Assessment

1y

2)

3)

4)

5)

Court must order assessment if defendant is convicted of
OWI/PAC/ORC or found to have unreasonably refused
chemical test

WI residents to be referred to approved facility in county of
residence

Out-of-state residents to be referred to approved facility in WL
Facility may refer defendant to facility in defendant’s home
state

Defendant may undergo voluntary assessment before conviction

a. Court may consider at sentencing

Court may reduce defendant’s forfeiture by amount sufficient to
have defendant pay assessment and treatment under
343.30(1g)(c)
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346.65(2g)

346.65(2g)

346.65(2g)

346.65(21)

St v Storlie

2002 WI App 163
256 W2d 500

346.65(2i)

350.101
23.33(4c), 30.681

23.33(13)(e),
30.80(6)(d)
350.11(3)(d)

30.80(6)(e)

2016

G. Community Service -

1) Court may order defendant to perform community service in
lieu of part or all of forfeiture

2) Court may order defendant to perform community service in
addition to other penalties

3) Court may order community service with or without defendant’s
consent

H. Restitution

1} Court may order defendant to pay full or partial restitution to
any victim(s) of an OWI offense, but may not order restitution
~ for collateral expenses incurred in normal course of law
enforcement

I. Order to Visit Other Site

1) Ct may order a visit to a site that demonstrates the adverse
effects of substance abuse or OWI, This may include a
treatment facility, emergency room, or Victim Impact Panel

11. Related Offenses

A. It is unlawful to operate an ATV/UTYV, motorboat, or
snowmobile, while under the influence of an intoxicant,
controlled substance or other drug, or any combination
thereof or with a detectable amount of a restricted
controlled substance, or with a prohibited alcohol
concentration

1) A person convicted of OWI/PAC/OCS with an ATV/UTYV, boat,
or snowmobile must complete an alcohol assessment

2) In addition to the alcohol assessment, a person convicted of
OWLI/PAC/OCS with a boat may be ordered to pay a forfeiture

and must complete a boating safety course

a. Ifthe defendant has a valid certificate indicating satisfactory
completion of a boating safety course, the judge must
revoke that certificate and require the defendant to complete
a new boating safety course

3) There is no driver improvement surcharge for conviction of
these offenses
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346.63(2m)
30.681(1)(bn)
350.101(1)(c),
23.33(4c)(a)4.
See, Judgment
Chapter

346.65(2q)
30.80(6)(a)6.

343.305(3)(a)

State v Post,
2007 W1 60
301 Wa2d 1
State v Waldner
206 W2d 51
(1996)

State v Rutzinski
2001 WI22
241 W2d 729

349.02(2)(a)

State v Neitzel
95 W2d 191
{1980)

2016

B. Absolute Sobriety Persons below the legal drinking age

may not operate a motor vehicle or motor boat with more
than 0.0% blood alcohol. Persons below the age of 19
may not operate any ATV/UTV or snowmobile with more
than 0.0% blood alcohol. The penalties are:

1

2)

3)

4)

Mandatory forfeiture

Mandatory 3-month suspension of driver license if operating a
motor vehicle

a. No waiting period for occupational license

Conviction, if operating a motor vehicle, carries four (4) demerit
points

Implied consent law applies to Absolute Sobriety violations
involving a motor vehicle

12. OWI-Related Issues—Case Law

A. Auto stop

1)

2)

Reasonable Suspicion to stop. Totality of facts and
circumstances would cause a reasonable police officer, in light
of his or her training and experience to suspect that a violation
has been, or is about to be committed. Reasonable suspicion is
more than a hunch, but less than probable cause. An officer
need not rule out the possibility of innocent behavior before
initiating the stop of a vehicle

a. Cell phone or other anonymous tip reporting a “drunk
driver” may under certain circumstances provide police with
sufficient circumstances for an investigative stop

Statutes prohibit the use of roadblocks as a mechanism for
stopping vehicles

B. Right to counsel

1)

In Wisconsin, there is no right to consult with counsel before
deciding whether to take the breath test. “Once there has been a
proper explanation and there has been a refusal, even though
that refusal is conditioned on the accused's willingness to
reconsider after conferring with counsel, a refusal has occurred
under the statute and the accused is subject to the consequence
of a mandatory suspension.” Neifzel, 95 W2d at 204
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State v Reiter,
227 W2d 213
(1999)

Menomonee Falls
v Kunz,

126 W2d 143
(Ct. App. 1985) -

State v Ziveic
229 W2d 119 (Ct.
App. 1999)

885.235
State v Disch,
119 wW2d 461
(1984)

State v Baldwin
212 W2d 461

(Ct. App. 1997)
overruled on other
grounds by

City of New Berlin
v Wertz, 105 W2d
670 (1981)

State v Baldwin
212 W2d 461

(Ct. App. 1997)
overruled on other
grounds in

State v Busch, 217
W2d 429 (1998)

State v T urner,
114 W2d 544
(1983)

2016

2) The officer is not required to tell the defendant that there is no
right to counsel to assist in deciding whether to take the test

C. Miranda Rights

1) The roadside questioning of a motorist detained pursuant to a
routine traffic stop does not constitute custodial interrogation
that requires Miranda warnings

D. Horizontal Gaze Nystagmus (HGN)

1) An officer who has been properly trained to administer and
evaluate the test may give expert testimony on the
administration and result of the HGN test

E. Chemical tests

1) Tests of blood, breath, or urine authorized by statute have a
presumption of accuracy

2) Generally, results are entitled to a presumption of accuracy. An
attack on the operator’s qualifications, the methods of operation,
the 20-minute observation period, or the accuracy of the
machine is a matter of defense and goes to the weight of the
evidence but not to its admissibility

3) The type of breath testing instrument must be tested and
certified by the DOT’s Chief of Chemical Testing Section.
Failure to test and to certify removes the prima facie
presumption of accuracy of the device. If the presumption is
removed, the test result may not be admitted into evidence
without expert testimony to demonstrate the reliability of the
device

4) Results of an additional blood test requested by defendant
cannot be suppressed even ift :

a. The blood sample was destroyed by the hospital

b. The hospital was not certified by state hygiene laboratory

10-22



State v Donner,
192 W2d 305 (Ct.
App. 1995)

State v. Stary,
187 W2d 266
(Ct. App. 1994)

St v Schmidt,
2004 WI App 235
277 W2d 561

St v Fahey,
2005 WL App 171
285 W2d 679

Missouriv
McNeely

133 8. Ct. 832
(2013)

Village of Grafion
v Seatz

2014 WI App 23
352 w24 7147

South Dakota v
Neville,

103 8. Ct. 916
{1983)

2016

5)

6)

7)

8)

1)

1)

Officer may request a blood test after the defendant has
submiited to a primary breath test. Compliance with a request
of one type does not bar a subsequent request for a different
type of sample. Refusal to submit to the second test is
admissible as trial

Officer must make “reasonably diligent” effort to provide
defendant with an alternative test. IF the defendant refuses to
take the alternative test, the officer does not have a continuing
obligation to remain available and accommodate future requests
for an alternative test

A request for an additional test may be made either before or
after taking the primary test, but the request must be made
specifically and clearly

A request for an additional test that is made after being released
from custody is NOT a valid request

F. Forced Withdrawal of Blood without a Warrant

A wartantless blood withdrawal requires exigent circumstances.
The natural dissipation of alcohol does NOT by itself constitute
exigency. This must be determined by the “totality of the
circumstances™. Factors to be considered in determining
exigency include:

a. Time spent by law enforcement investigating an accident
b. Time spent transporting an injured suspect to a hospital
c. The procedures and time involved in obtaining a warrant

d. The length of time between the driving and the taking of the
sample

G. Refusing to submit to evidentiary tests

Evidence of a motorist’s refusal to submit to a chemical test
may be admitted at trial for weight that trier of fact wishes to
give it. A refusal to take the test is not the product of coercion
by the police officer; therefore it is not protected by 5th
Amendment right not to incriminate oneself. There is no
coercion involved because the government gives the choice of
submitting to the test or refusing

10-23



State v. Donner
192 W2d 305
(Ct. App. 1995)

State v Mallick
210 W2d 428
(Ct. App. 1997)

State v
Schoenheide,
104 W2d 114
(Ct. App. 1981)

State v
Muehlenberg,
118 W2d 502
(Ct App. 1984)

Welsh v
Wisconsin, 80
L.Ed.2d 732
(1984)

State v McManus,
152 W2d 113
(1989)

State v Raddeman,
2000 WI App 190
238 W2d 628

State v McMaster
206 W2d 30
{1996)

State v Smet,
2005 WI App 263
288 W2d 525

2016

2)

3)

4)

Further, note that in first-time OWI/PAC/OCS prosecutions, all
statements are admissible because there are no criminal
penalties. Therefore, no 5th Amendment rights are implicated

An officer may request a blood test after the defendant has
submitted to a breath test. Compliance with a request for one
type of sample does not bar a subsequent request for a different
type of sample. Refusal to submit to the second test is
admissible at trial

A defendant’s refusal to submit to field sobriety test is
admissible for the purpose of establishing probable cause and
admissible at trial to show consciousness of guilt

H. Affirmative Defense to OWI charge

1)

Privilege. The privilege of public office under 939.45(3) was
not a defense for a volunteer fireman who drove under the
influence of an intoxicant when responding to a fire

I. Constitutional challenges

1)

2)

3)

4)

3)

Statute prohibiting operating a motor vehicle with a blood
alcohol concentration of .10% or more is sufficiently definitive
to give a person of ordinary intelligence fair notice of the
conduct required or prohibited. The statute is not void for
vagueness

Arrest without a warrant and without exigent circumstances in
person’s home is not lawful

Statute prohibiting operation of a motor vehicle with a breath
alcohol concentration of .10% or more does not violate due
process or equal protection clause of the Constitution

Penalties administered under the Administrative Suspension law
followed by penalties under the OWI charge do not violate the
double jeopardy clause of the Fifth Amendment

Statutes prohibiting operation of motor vehicle with restricted
controlled substance (OCS) are not unconstitutional
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13. Administrative Suspension

A. If defendant submits to a chemical test and result is a
prohibited alcohol concentration of 0.08% or more or
there is a detectable amount of a restricted controlled
substance, the officer shall:

343.305(7) 1) Take their driver license

343.305(8)(a) 2} Issue “notice of administrative suspension” advising defendant
of administrative suspension and rights to administrative and
judicial review

NOTE: 3) “Notice” serves as temporary license for 30 days

343.305(7) B. Defendant is administratively suspended for 6 months
based on test result of 0.08% or more; or a detectable
amount of a restricted controlled substance

1) Suspension becomes effective at the time the 30 day temporary
license expires

2) The length of administrative suspension is 6 months regardless
of any prior convictions for OWI

343 305(8)(b)1. C. Defendant may ask DOT to review administrative
See Form 10-D suspension
343.305(8)(c) D. If the defendant is aggrieved by the determination of the

hearing examiner, s/he may request review by the court
hearing the underlying OWL/PAC/OCS charge

343.305(8)c)1. 1) Request for judicial review must be filed with the court within
See Form 10-E 20 days of the issuance of the hearing examiner's decision

2y If thé OWI/PAC/OCS charge is transferred to circuit court
because of jury demand, the request must be filed in circuit

court

343.305(8)(c)1. 3) The-court must conduct the review at the time of trial

343.305(8)(c)1. 4) The prosecutor of the OWI/PAC/OCS charge shall represent the
interests of DOT at the hearing

343.305(8)(c)1. 5) The court shall send a copy of the request for judicial review to
DOT
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343.305(8)(c)2.

343.305(8)(c)2.

Recommendation

343.305(8)(c)3.

343.305(8)(c)3.

343.30(lq)(h)

343.305(8)(d)

State v McMaster
206 W2d 30
(1996)

2016

6) DOT will vacate the administrative suspension 60 days from the
date of the request for judicial review unless DOT notified of
the result of the review

7) Upon receiving a request for judicial review the court may issue
an order to DOT to stay the suspension pending judicial review

a. Upon receiving a request for judicial review, the court
should schedule the review of the hearing examiner’s
decision on administrative suspension at the same time as
the trial on the OWI/PAC/OCS. The trial should be
scheduled as soon as possible and no later than 60 days from
the filing of the request for judicial review =

- If the defendant is aggrieved by the court review

1) Municipal court review may be appealed to circuit court

. Any revocation resulting from a conviction for

OWI/PAC/OCS charges will be reduced by any period of
administrative suspension, if both arise from same
incident

1) This calculation will be performed by DOT

. If defendant is found not guilty of OWL/PAC/OCS

charge, any administrative suspension arising out of the
same incident to be rescinded and any record thereof to
be purged

. Defendant immediately eligible for occupational license if

administratively suspended

. Penalties administered under the administrative

suspension law followed by penalties under the OWI
charge do not violate the double jeopardy clause of the
Fifth Amendment ‘
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STATE OF WISCONSIN MUNICIPAL COURT COUNTY

JURY DEMAND
FOR OWI/PAC/OCS CITATION

Plaintiff,
Vs,

Case No.

Defendant.

Citation No.

The above-named defendant hereby demands a trial by jury in conjunction with the above-
entitled action and tenders herewith a check in the amount of the bond schedule and $36.

Six dollars per juror non refundable jury fee (6-person jury only),

Dated at . Wisconsin,

this day of .20

BY THE COURT:

Hon. (Name of Municipal Judge)
Municipal Judge, (Municipality)

NOTE: You should check with the clerk of circuit court of your district to find out what policy s/he is
employing with regard to deposits. '
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STATE OF WISCONSIN MUNICIPAL COURT COUNTY

JURY DEMAND TRANSMITTAL

Plaintiff,
Vs,

Case No.

Defendant.

TO: CLERK OF CIRCUIT COURT

COUNTY

Enclosed is a DEMAND FOR JURY conforming to Sections 345.425 and 345.43 of the
Wisconsin Statutes, along with the original citation and notice of defendant's plea of not guilty.

Also enclosed is a check to cover the amounts indicated below:

The amount of deposit set out on the citation as required by §800.037, and

$36 Six dollars per juror (6-person jury only)

Please set this trial date at your earliest convenience and notify the necessary parties and counsel
of said date.

Dated at , Wisconsin, this day of

, 20

BY THE COURT:

Hon. (Name of Municipal Judge)
Municipal Judge, (Municipality)
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INFO RMING THE ACCUSED . Wisconsin Departm;nt of Transportation

' SP4197 4720102 5343, 305(4) Wis, Stats, Pollce Number

Under Wisconsin's Implied Consent Law, | am required to read this notice to you:

You have either been arrested for an offense that involves driving or operating a motor vehicle while
under the influence of alcohol or drugs, or both, or you are the operator of a vehicle that was involved
in an accident that caused the death of, great bodily harm to, or substantial bodily harm to a person,

_or you are suspected of driving.or being on duty time with respect to a commercial motor vehicle after
consuming an intoxicating beverage,

This law enforcement agency now wants to test one or.more samples of your breath, blood or urine
to determine the concentration of alcohol or drugs in your system. If any test shows more alcohol
in your system than the law permits while driving, your operating privilege will be suspended. If you
refuse to take any test that this agency requests, your opérating privilege will be revoked and you will
bé subject to othier penalties. The testresults or-the-fact that you refused-testing-can be used-against
" you in court.

If you take all the requested tests, you may choose to take further tests. You may take the alternative
test that this law enforcement agency provides free of charge. You also may have a test conducted
by a qualified person of your choice at your expense. You, however, will have fo make your own
arrangements for that fest.

If you have a commercial driver license or were operating a commercial motor vehicle, other
consequences may result from positive test results or from refusing testing, such as being placed out
of service or disqualified.

In addition, your operating privileges will also be suspended if a detectable amount of a restricted
controlled substance is in your blood. -

Will you submit to an evidentiary chemical test of your ? [ Yes [No
(breath, blood, urine}

| certify that | have read the above information io

who has been amested for a violation of , and have

provided him/her a copy of this form. He/She was identified by

(Citation Number) (Date and Time Signed) a.m./p.m.

{Agency) ) (Law Enforcement Officer) -

- Distiibution: 1 - Agency Requesting Test; 2 - Review Examiner; 3 - Person Requesied fo Submit to Test

CAn e N oM






ADMINISTRATIVE REVIEW REQUEST

Wisconsin Department of Transportation
MV3530  3/2011

IMPORTANT NOTICE - RESPOND WITHIN TEN (10) DAYS

REQUESTING AN ADMINISTRATIVE REVIEW IS OPTIONAL

* This form, (MVv3530) Should Not be completed if you Do Not want a review.
* If you Do Not request a review within ten (10) days you have walved your right to a review.

* This Is Not a review to get an occupational license. .
If you choose to request an administrative review of the loss of your operating privileges:
1. Fill inthe information below and mail this form (MV3530) to the DMV address shown below.

2. Your request for a review must be postmarked within ten {10} days of the notice date on the
"Notice of Infent To Suspend...”; or within 13 days if the notice was mailed to you.

THE ADMINISTRATIVE REVIEW IS LIMITED TO THE FOLLOWING ISSUES

1. The correct identity of the person. 5. Whether each of the test results indicates the person had

" 2. Whether the person was Informed of the options regarding

a prohibited algohol concentration or a detectable amount
of a restricted contrelled substance in his or her biood.

tests under 5.343,305 Wis. Stats.

3. Whether the person had a prohibifed alcohol concentration ‘
-|—— or-a detectable amount of a restricted controlled substance— - 7--Whether the person was-driving or-operating a-commercial-- - - |-
in his or her blood at the time of offense.

6. Whether probable cause existed for the arrest.

motor vehicle when the offense allegedly occurred.

4. Whether one or more of the tests were administered in 8. Whether the person had a valid prescription for methaphet-

accordance with s.343.305 Wis. Stats.

amineor one of its metabolic precursors or gamma-
hydroxybutyric acid or delta-9-tetrahydrocannabinol.

GENERAL REVIEW INFORMATION
If you request a review, you will be notified of the time and location of the review.
The review will be held within 30 days of the notice date on the “Notice of Intent To Suspend..'.." form MV3519.
Types of Reviews: '

Telephone Review - You will be instructed to call a DMV office in Madison or another location at a specific time and date.
The hearing examiner will take testimony and discuss exhibits with witnesses, including you or your attorney, by telephone.

Written Review - You or your attorney may submit written arguments with this request. Written arguments must address
one of more of the above issues only. The hearing examiner deciding the matter may be in Madison or at any DMV location,
Written reviews are restricted to a review of the paperwork submitted by the police agency in connection with the arrest and
written arguments about that evidence submitted by you or your attorney.

In-Person Review - You or your attorney will be instructed fo appear in person at a DMV location. You may subpoena
witnesses and examine wltnesses in-person before a hearing examiner,

If you select a phone or written reviéw you thereby waive your right to an in-person review and understand that the

review may be held in a county other than where the offense occurred. You or your attorney may present evidence

at telephone or in-person reviews.
You may be represented by an attorney at any of the proceedings.

REVIEW REQUEST

L

| request a {check one}

CJreLerone  [Jwrirten  []iN-PERSON
administrative review of the suspension of my
operating privileges resulting from an arrest for
operation of a motor vehicle with a prohibited alcohol ] Driver License Number State of 1ssuance
concentration or a detectable amount of a restricted
controlled substance. Cltallof Number Arresting Agency Name

If I have requested a telephone or written review,

Neme - Last, First, Middls !nitial

Birth Date Sax Daytime Area Code - Telsphone Number

I hereby waive my right to subpoena or confront 5o zrvisrien Counly of Viclation Nolice Date

witnesses at the hearing and consent to the
hearing belng conducted at a location other than
the nearest DMV office to the county where the
vlolation occurred,

See back of form for all attorney and address information.

Mail to: DMV Driver Services, Wisconsin Department of Transportation, PO Box 7930, Madison, W1 53707-7930

Distribution: Yellow - Dri\.;ar; Pink - Drive'r; White - Review Exarﬁiner; Green - Law Enfarcement \

2016
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If you choose to be represented by an attorney, you must complete the following information.

ATTORNEY
Adtorney - Print Name

Streel Address Area Code - Telephone Number

City Slate ZIP Code

___lfyou or your attorney request{s) a copy. of the file submitted by the arresting agency, youmust complete

the following information, or your atterney may submit form MV2896 Vehicle/Driver Record Information
Request. There is a charge of .25 cents per page. You will be billed when copies are mailed.

Undersigned Driver - Print Name

I, the undersigned driver, authorize the Wisconsin Departrent of Transportation, under the Federal
Driver's Privacy Protection Act, to release any and all requested information related to this suspension,
to my attorney identified above, for the DOT Administrative Review.

x .

{Driver}

_ The willful, unauthorized disclosure of information obtained from these records for a purpose
other than stated on this request, or the sale or other distribution of the information to a person or

organization not disclosed in this request may result in penalties imposed under Title 18 U.S.C.
Section 2724.

CHANGE OF ADDRESS

All correspondence will be mailed to the address on your driving record. If your current address has not
been reported to the Department, please complete the information below. Any future correspondence from
the Department will be malled to this address and your driver record will be updated.

Street Address

City ' Slate ZIP Code

10-D



NOTICE OF INTENT TO REVOKE OPERATING PRIVILEGE

Wisconsin Department of Transportation
MV3396  1/2013

Law Enforcement / Agency Name Date of Notice (m/d/yy) Time of Nolice Dam
Cpm

' Date of Refusal If Different (midfyy)
Ostaleof Wl OCounty Ocity Ovitlage KTown

2

Name (last, firsi, middie [nltial} Birlh Date {m/d/yy) |Gender .g
OMale OFemale g
Addreas, City, Stals, ZIP Code =
g
Driver License Nurnber State of License Explres Cltation Number Criminal Complaint |ssued °
OvYes [dNo
Al time of offense, check the clags and endarsements the defendant operated as:
Class: OA OB Oc Op OM Endersement JF OOH ON Op Os OT
Year and Make of Viehlcle Invelved In Violelion Plate Number Vehicle identification Number
I, a law enforcement officer, requested you, the above-named person, to submit to one or more chemical tests
under s.343.305(9) Wisconsin Statutes. Unless the box for 8.345.63(7) is checked below, prior to the request,
an officer requested that you take a test under 5.343.305(3){ar) or placed you under arrest for a viclation of the
following Wisconsin state statute or a [ocal erdinance conforming to that statute:
[15.346.63(1)(@) Os.346.63(2){(=)2 0 s.346.63(6) [T 5.940.00{1)k)
O s.346.63(1)(am) [15.346.63(2){a)3 O 5.346.63(7) (No arrest required) O s.940.25(1)(=)
‘O5.346.63(1)(b) [Js.346.63(2m) . [15.840.09(1){a) i15.940.25(1){am)
[1s.348.63(2)(a)1 " [s.346.63(5) [15.840.09(1)(am) O's.940.25(1)(b)

Commercial Motor LTI this box is checked, | issued an out-of-service order to you, which specified
Vehicle Violations the date and time it was issued, for the 24 hours after you refused the test.

| complied with 5.343.305{4) Wis. Stats., by reading you form SP4197, the Informing the Accused Notice form, and
provided a copy of that form to you. You refused a request to submit to a test or tests under s.343.305(3) Wis. Stats,
Because of this refusal, your operating privileges may be revoked,

You have 10 days from the date of this notice to file a request for.a hearing on the revocation with the court named

below. (See reverse side for details regarding hearings.) If you do not request a hearing, the court must revoke your
operating privileges 30 days from the date of this notice. You will receive a nofification from the WisDOT when your

priviteges are revoked. Address any hearing requests to:

Munlcipal or Cirevit Court Name

Court Street Address, Clty, State, ZIP Code

Distribution
White Original: Court

Yeliow Copy: Chemical Test Section
3502 Kinsman Blvd.
Madison, Wl 53704

Pink Copy: Person Refusing Test
Green Copy: District Attorney X

{Enforcement Officar Name — Please Prinf)

See Reverse Side for Additional Information
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Additional Information About Your Chemical Test Refusal (

If it is determined that you refused a test you will be ordered to comply with assessment and a driver safety plan
unless you were arrested for 3 violation of 5.346,63(2m) or (7), Wis. Stats,
See 5.343.305(10)(em), Wis. Stats.

Commercial Motor Vehicle Absolute Sobriety Violation Provisions

If you refused chemical tests and | have indicated on the front side of this notice that you were suspected of violating
5.348.83(7), Wis. Stats., at the time you were asked to submit to a test, | was not required to place you under arrest
hefore asking you fo submit fo a chemical test.

See s. 343.305(3}am), Wis. Stats. In that case, the issues at a court hearmg on your refusal revocation are limited
to the following:

a. Whether an officer detected any presence of alcohel, controlled substance, controlled substance analog or
other drug, or a combination thereof, on you or had reason fo believe that you were violating or had violated
8.346.63 (7), Wis. Stats.

b. Whether an officer complied with s.343,305(4), Wis, Stats,

—g—Whether you refused to-permit-the-test—You shall-not be considered to-have-refused-the-test-if it-is shown—————
by a preponderance of evidence that the refusal was due to a physical inability to submit to the test due to
a physical disability or disease unrelated to the use of alcohol, controlled substances, controlled substance
analogs or other drugs.

All Other Persons

If you were arrested for a violation.of s.346.63(1), (2m}, or {5), Wis. Stats., or a local ordlnance in conformity
therewith, or for a violation of $,.346.63(2) or (8), 940.08 or 840.25, Wls Stats., the issues at a court hearing on your
refusal revocation are limited {o the following:

a. Whether an officer had probable cause to believe you were driving or operating a motor vehicle while under
the influence of alcohol, a contrelled substance or a controlled substance ansieg or any combination of
alcohol, a controlled substance and a controlled substance analog, under the influence of any other drug
to a degree which renders you incapable of safely driving, or under the combined influence of alcohol and
any other drug to a degree which renders you incapable of safely driving, having a restricted controlled
substance in your blood, or having a prohibited alcohol concentration or, if you were driving or operating a
commercial motor vehicle, an alcohol concentration of 0.04 or more and whether you were lawfully placed
under arrest for violation of £.346.63 (1), (2m) or (5), Wis. Stats., or a local ordinance in conformity therewith
or 5.346.63 (2) or (6), 940.09 (1) or 240,25, Wis. Stats.

b. Whether an ofﬁper complied with 5.343,305{4), Wis. Stats.

c. Whether you refused to permit the test. You shall not be considered to have refused the test if it is shown
by a preponderance of evidence that the refusal was due to a physical inabifity to submit to the test due to
a physical disability or disease unrelated to the use of alcohol, controlled substances, confrolled substance
analogs or other drugs.

No person may operate a motor vehicle in this State unless the owner or driver of the vehicle has liability insurance
in effect for the vehicle being operated and carry proof of insurance whenever driving. Law Enforcement may ask for
proof of insurance at any traffic stop or accident, Failure to have insurance could result in up to a $500 fine. Failure
to have proof, when reguested could result in a $10 fine. You do not need proof of insurance when registering a
vehicle or obtaining a driver license, unless DMV specifically requested proof of financial responsibility (SR-22) after
a revocation or suspension. Refer to Wis Stat 344.61-344.65 for full detail.

This form drafted ta comply with the requirements of State v. Gautschi, 2000 WI. App. 274 (Nov. 8, 2000).
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NOTICE OF INTENT TO SUSPEND OPERATING PRIVILEGE

Wisconsin Department of Transportation
MV3519  3/20M

NOTICE DATE
IN THE MATTER OF THE SUSPENSION OF;
Driver Name - Last, First, Middle Initial Driver License No. : State of Issuance
Address ' Birth Date Sex
City Slate T ’ ZIP Code
CITATION NUMBER STATUTE NUMBER DATE OF VIOLATION T " TIME'OF VIOLATION 2
s. 346.63(1)(a) E
s 346.63(1 }(b) County Where Violation Oceurred g_
N O;erming Commercial Motor Vehicle Transperting Hazardous
s. 346.63(1)(3"’]) at Time of Vidlatlon Materlals
[(dyes O Neo [Jes [ONo
346.63(2 1 This Netice (MV3518} Issued MV3530 |ssued
. 346.63(2)(a) [ In person [} Mailed [ Yes [ No
s. 346.63(2)(a)2 | check if Criminal Complaint Issued: []
s. 346.63(2)(a)3
s. 940.09(1)(a) (Arresting Agency) {Agency Code)
p -] 5. 940.09(1}(b)
s. 940.25(1)(a) (Officen - {Badge Number)
s. 840.25(1)(b)

On the above date you submitted to chemical testing administered in accordance with s.343.305 Wis. Stats,
The test result indicated a prohibited alcohol concentration or a detectable amount of restricied controlied
substance. Your operating privilege will be administratively suspended for six months. You have arightto
obtain administrative and judicial review of the suspension under the provisions of $.343.305(8) Wis. Stats.

Thirty (30) days from the Notice Date listed in the box above your operating privilege will be suspended
and a formal, Order of Suspension will be mailed to you by the Department of Transportation.

Within 10 days after this notification or within 13 days i this notice was mailed to you, you may req'uest,
in writing, that the suspension be reviewed., If such a request is made a review shall be held within 30 days
of this notice. You may present evidence and you may be represented by counsel at the review.

il'resﬂnn DMV Driver Services l— Date DOT Recelved
L% Wisconsin Dept. of Transportation

white PO Box 7930
ply to: Madison, WI 53707-7930

Distribution: Yellow - Driver; Pink - Driver; While - Review Examiner; Green - Law I_Enfnrcemenl L
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- Chapter Eleven

EVIDENCE

1. Rules
800.08, A. Chapters 901-911 (the Wisconsin Rules of Evidence) of Wisconsin
938.17(2)(h)3., Statutes apply at trial in municipal courts

901.01, 911.01

B. A judge must apply these rules and determine whether evidence
is admissible or inadmissible

2. Fundamentals: Relevance and Reliability
904.01 A. Evidence which is relevant: relevant evidence means evidence
having any tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or
Iess probable than it would be without the evidence

B. Evidence which is reliable

906.02 1. The person testifying has ﬁrsthand knowledge of information
relevant to the case and;

906.03 2. The person testifying is sworn under oath and;

906.12 & .13 3. The person testifying has an independent memory of the event

(See, Sec. 5.F.2.c. for “refreshing memory™) and;

906.11 4. The person testifying is examined and cross-examined so both
sides get a chance to challenge the testimony and;

907.02(1) 5. If the person is testifying about scientific or technical principles
Daubert v Dow Pharm. or theories about a fact in issue, is the testimony the product of
Inc., 113 8. Ct. 2786 reliable principles and methods (judge has, “gatekeeper”
(1993} function) and;

902.01-.03 6. Facts which are proper subjects for judicial notice

2016 11-1



904.02

905.01-.15

Inadmissible Evidence

A. Irrelevant evidence is not admissible

B. Privileged evidence is not admissible

1. Even ifrelevant, the evidence may fall under a privilege making
it inadmissible

905.03(3), 905.04(3) 2. The privilege may be claimed by the client/patient/spouse

905.05 (2)

905.04

905.04(4)(D)
905.065-905.15

905.05; 770.01(1)

504.03

2016

a. Privilege attaches to medical personnel (physician,
psychologist, registered nurse ,chiropractor, social worker,
therapists, counselors)

b.  Medical situations where no privilege attaches

i.

Tests for intoxication

C. Other privileged evidence

i.

il

1ii.

iv.

V.

Vi.

Husband or wife, domestic partners (Applies only to
private communications made during the marriage or
domestic partnership. Does not apply to what a
spouse or domestic partner sees)

Clergy

Federal tax returns

Lie detector results

Political voting

Government Informants

C. Unfairly prejudicial evidence is not admissible

1.  Even if relevant, unduly prejudicial evidence may be

excluded

2.  Prejudice results when the probative value of evidence is
substantially outweighed by the danger of
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5.

909.01-.03

909.01

909.015(1)

2016

a. Unfair prejudice
b. Confusion of the issues, or

¢. Undue delay, waste of time or needless presentation of -
cumulative evidence

D. Unreliable evidence is not admissible (¢.g., hearsay or scientific
evidence that is not the product of reliable principles and
methods)

E. Character evidence and instances of prior bad conduct are
often not admissible

Quick Reference Guide- Follow these steps and you will usually be
correct

A. Is the evidence relevant? No — inadmissible

B. Does the evidence have the proper foundation? (first-hand
knowledge, under oath, from memory and subject to cross-
examination OR properly a matter of judicial notice OR proper
expert witness foundation) No — inadmissible

C. Is the evidence unfairly prejudicial? Yes — inadmissible

D. Is the evidence hearsay? Yes — inadmissible unless an exception
to the hearsay rule applies

Common Evidentiary Issues

A. Aauthentication and identification of documents
1. Requirements of identification and authentication are met when
evidence 1s sufficient to support a finding that the matter in

question is what its proponent claims

2. Testimony of a witness with knowledge that a matter is what it is
claimed to be )
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909.03

909.02

904.04-.05

St v Hanson,
2012 WI 4
338 W2d 243

906.08

2016

3. The testimony of the subscribing witness is not necessary to
authenticate a writing unless required by other laws

4. Self-authentication

a.

b.

C.

d.

Most public documents or certified copies of them
Official publications
Newspapers and periodicals

Certain notarized documents (caution: see hearsay)

B. Character/trait evidence — generally not admissible

1. Not generally admissible for purposes of proving conduct was in
conformity therewith on a particular occasion except:

a.

Pertinent character trait of the accused offered by the
accused or by the prosecution to rebut

- Pertinent character trait of the victim of the crime, offered

by the accused or the prosecution to rebut. A police officer
does not meet the definition of a victim as contemplated by
904.04(1)(b)

Evidence of the character of a witness as allowed in 906.07,
906.08, and 906.09

2. Character trait of truthfulness

a.

Credibility may be attacked or supported by evidence in the
form of reputation or opinion as to truthfulness or
untruthfulness

The character trait of truthfulness may not be introduced
unless the witness’s credibility has been attacked

If the character for truthfulness is offered as to a party who

testifies on his'her own behalf, there does not have to be an
attack

11-4



906.08(2)

906.09

908.01-.02

2016

Specific instances of conduct are generally not allowed;

however, they may in special circumstances, if probative of
truthfulness or untruthfulness and not remote in time, be inquired
into on cross-examination of the witness or on cross-examination
of a witness who testifies to his or her character for truthfulness
or untruthfulness

Prior criminal conviction record or adjudication of delinquency
can be admitted, but the rules of 906.09 must be followed

C. Hearsay —Generally not admissible

1.

Remember:

A “statement” other than one made by the “declarant” while
testifying at the trial or hearing, offered in evidence to prove the
truth of the matter asserted

a. Hearsay refers to any statement or document made outside
of court, offered to prove that the content of the statement
is true. Your alarm bells should go off if a question is
asked: What did Mr./Ms. Doe tell you (assuming Mr./Ms,
Doe is not the defendant)?

b.  For example, if a witness with firsthand knowledge about
the incident does not appear in court to testify, but a
neighbor who heard about the incident from the witness tries
to testify, the neighbor’s statements should be excluded as
hearsay. The neighbor did not witness the events, but only
heard the witness say something outside of court. The
witness must speak for him/herself first

Example: Joe and Mary both witnessed a crash. Joe is a
witness in court and is asked: What did Mary tell you about
the crash? Can Joe tell the court what Mary said? No,
Mary’s prior statement was not made in court. Mary can
testify to what she saw

Example: The defendant in a failure to yield/accident case
brings a written statement from a person who witnessed the
whole event. Can the defendant introduce the letter? No,
because it is a prior out of court statement. The witness
must testify, in court, him/herself

To be hearsay, the out-of-court statement must be offered
for the purpose of establishing the truth of the contents of
the statement. If the person on the witness stand is
explaining what someone else said for some other purpose
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908.01(4)

908.03
908.04-.045

20106

(e.g., to explain why the witness did something) then the
statement is NOT hearsay

Example: A police officer testifies that a witness came up

to her and told her that a car with license plate PNY-123,
driven by an elderly white man with a beard, ran her off the
road 10 minutes ago. If this is offered to explain why the
officer proceeded to investigate the defendant, and to furnish
reasonable suspicion for confronting the defendant, it would
not be hearsay. Of course, you could not consider it as
evidence that the defendant actually performed the act of
running her off the road

2. Statements are NOT hearsay if:

The “declarant” testifies at trial and is subject to cross-
examination concerning the statement and the statement is:

1} Inconsistent with the testimony or consistent and offered
to rebut a charge that it is recently fabricated or
mmproperly influenced or motivated or

2) One of identification of a person soon after perceiving
the person

1t is an admission by a party or the party’s agent or a
co-conspirator

Example: Driver runs a red light and crashes into another
car. Driver admits running the red light to witness. Driver
receives a citation for running a red light. Witness can
testify at driver’s trial for running a red light as to what
driver told witness

Hearsay exceptions

Declarant is unavailable and statement is:

1) Former testimony

2) Statement of recent perception

3) Statement under belief of impending death
4) Statement against interest

5) Statement of personal or family history
11-6



6) Other statements not specifically covered but having
comparable circumstantial guarantees of trustworthiness

b. Declarant is unavailable if: .

1) The declarant is exempted from testifying by the judge
because of privilege

2) The declarant refuses to testify about a prior statement-
despite an order of the judge to do so

3) The declarant testifies he does not remember the prior
statement

4) The declarant is unable to testify because of death or
physical or mental illness or infirmity

5) The declarant is absent and the party seeking to admit

the statement has been unable to procure the declarant’s
attendance by subpoena or other reasonable means

908.03 c. Declarant availability is irrelevant if statement 1s:

1} Present sense impression/excited utterance then existing
emotional, mental or physical condition

2) Recorded recollection
3) Records of regularly conducted activity
4) Health care records
5) Public records and reports
4. Hearsay within hearsay

a. Not excluded if each part of the statement conforms with
an exception to the hearsay rule

902.01-.03 D. Judicial notice - admissible
State v Siegel, 1. A fact not reasonably subject to dispute (e.g., gravity exists;
163 Wis. 2d 871 Highway 50 intersects with Interstate 94)

(Ct. App. 1991)
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State v Hanson, 2.
85 W2d 233 (1978)

Wis. Med. Soc'y, Inc. v
Morgan,

2010 W1 94

328 W2d 469

Estate of Kriefall v

Sizzler USA Franchise, Inc.
2011 WI App 101

335 wW2d 151

Sisson v Hansen 3.
Storage Co.,

2008 WI App 111

313 Wis. 2d 411

A court may take judicial notice of some state records that are
easily accessible, stopping distance charts, blood alcohol chart,
and the reliability of the underlying principles of radar if certain
performance requirements are met

A court may take judicial notice of information that receives
pervasive media attention, such as the danger of cross-
contamination between raw meat and food that is not going
to be cooked '

w

The opponent to a request for taking judicial notice must have
an opportunity to object and to supply evidence or make an offer
of proof to show the subject is disputable and therefore not
subject to the taking of judicial notice

904.07 - .11 E. Miscellaneous inadmissible evidence

1. Subsequent remedial measures

2. Compromises or offers to compromise or statements made in the
course of negotiation

3. Mediation

4. Payment of medical and similar expenses

5. Offer to plead guilty or no contest or withdrawing guilty plea

6. Liability insurance

7. Privileged (See 3.B.)

F. Records and Reports

1.

Palisades Collection,
LLCv Kalal,

2010 WI App 38
324 W2d 180

2016

Records of Regularly Conducted Activity

a. A custodian or other qualified witness does not need to be the
author of the records or have personal knowledge of the
events recorded in order to testify about the records.
However, the witness must have personal knowledge of how
the records were made so that the witness is qualified to
testify that they were made “at or near” the time of the
recorded event, by or from information transmitted by a

11-8



908.05

Wilder v Classified
Risk Ins., 47

Wis. 2d 286 (1970)

906.12

1908.03(5)

908.03 — 908.045

346.73

2016

person with knowledge, and in the course of a regularly
conducted activity.

2. Police Reports

a. Generally, even though police reports seem like regularly

kept business records, they are not admissible unless they fall
within another exception. You must analyze each item
sought to be admitted

. Police reports are usually double hearsay when they include

witness statements or single hearsay when they include
events the officer witnessed her/himself

. How can police reports be used?

1) To refresh the officer’s memory: but only if the
officer first testifies that s/he doesn't remember something
and that reviewing the report would in fact stir an actual
memory. It is not enough that the officer sees the report and
repeats it verbatim. It must unlock an actual memory. It
must unlock a memory of something the officer actually
witnessed under this exception

2) As a prior memory recorded while the event was
fresh: the witness must first testify that s/he can’t remember
something. Then the witness must state that a record was
made by them personally of the events witnessed while the
events were still fresh in him/her memory and the record is
accurate. The officer cannot offer other witness statements
under this exception

3) The hearsay statements within the docament fall
within an exception (e.g., defendant’s own statement, a
witness’ prior inconsistent statement, present sense
impression, etc.) You must analyze each statement on its
own merits because you cannot admit the entire document
just because some of it is admissible

3. MV4000 (accident report)

The report itself is not inadmissible but may be used for
limited purposes, including to refresh recollection or
impeach witness testimony

11-9



4. Other Documents

908.03

State v Spaeth, b.
206 W2d 135 (1996)

906.12 C.
906.13 d.
State v Doss, e.
2008 Wi 93

312 W2d 570

Generally, documents are hearsay because they are out-of-
court statements. This includes all types of documents,
unless they fall within an exception. Affidavits, letters, and
receipts are all hearsay. They may be admitted if they fall
within an exception

To prove prior offenses in traffic, a teletype of the defendant’s
DOT driving record, copies of prior judgments of conviction,
and certified copies of the driving record from DOT are
admissible

To refresh memory — admissible under certain circumstances

Prior written witness statements — admissible under certain

circumstances

Bank Records — Admissible under certain circumstances such

as where there are foundational certifications in the form of
affidavits from a bank record custodian authenticating
“nontestimonial” records

906.01-.15 G. Witnesses

1. Lay Witnesses

907.01 a.

A person who is not testifying as an expert witness and who
testifies about what they observed and/or about statements
made by persons to them, or statements the witness has
made to other persons — subject to the rules of evidence
including relevancy and hearsay rules

Can offer their opinion if it is belpful to a clear
understanding of their testimony or the determination of a
fact in issue and is based on the perception of the witness.

2. Expert Witnesses

907.02 a.

Daubert v Dow Pharm.
Inc., 113 S.Ct. 2786
(1993)

b.

2016

A witness who has specialized knowledge, skill, experience,
training, or education in a particular area that will assist the
judge to understand the evidence or to determine a fact in
issue

Testimony must be based upon sufficient facts or data
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Kumho Tire v Carmichael, d.

119 8.Ct. 1167 (1999)

Covelli v Covelli,
2006 WI App 121
293 W2d 707

906.15

Resource 3

2016

Testimony must be the product of reliable principles and
methods

Five factors that a court can, but is not required to, use in
order {0 determine whether the expert opinion is admissible.
These factors are not the only factors a court can use in
making the determination and not all of these factors will
apply to every type of expert testimony:

i. Whether the expert’s theory or technique can or has been
tested for reliability

it. Whether the technique or theory has been subjected to
peer review

iii. The known or potential rate of error
iv. The existence and mainienance of standards and controls

v. Whether the technique or theory has been generally
accepted within the scientific community

3. Court Questioning of Witnesses

a.

The court in furtherance of its fact-finding role, may ask
questions of witnesses, but in doing so the court should not
act as partisan or advocate and should give both sides the
chance to follow up on the court’s questions

4. Exclusion of Witnesses

Witnesses are to be excluded from the courtroom upon
request of a party or on the court’s own motion. This does
not apply to a party, a representative officer or employee of
a party, or a person essential to presentation of a party’s case

A resource is available from the State Bar of Wisconsin:
The Wisconsin Rules of Evidence; A Courtroom Handbook

(800) 728-7788
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JUDGE MARK NIELSEN
CITY OF RACINE

Evidentiary Foundations Chart

o  Activities of the office or agency
¢ Matters observed pursuant to a duty imposed by law

e  Except against a criminal defendant, finding of fact resulting from investigation
C. There are no red flags indicating lack of trustworthiness.

Evidence Described Foundational Elements - Hearsay Section #
Hearsay Statement or assertion made not on your stand/ of a person / who is not a party / offered for truth of the .908.02
matter asserted
Hearsay Within Hearsay within heafsay is where a hearsay statement contains another hearsay statement within it. To determine 908.05
Hearsay admissibility, you take each statement separately and determine whether it is admissible under some exception to the
hearsay rules. It doesn’t have to be the same exception for both. If each is admissible, then the entire statement can
come in to evidence for the truth of what was said.
Unavailable 908.04(1) “Unavailability as a witness” includes situations in which the declarant: {a) has a privilege to not testify, or refuses -
Witness to testify or (c) Is called to the stand but testifies to a lack of memory or (d) Is unable to be present or to testify because of 908.04(1)
health or (e) is otherwise absent and the party seeking him has taken reasonable steps to get them to attend - necessary to admit
Former Testimony, Statement of Recent Perception, Death Bed Statements/Statement Against Interest / Statements of Family 908.045
History
Excited Utterance There was a startling event or condition; / The statement related to the startling event or condition; [and] / The declarant made the | 908.03(2)
statement while under the stress of excitement caused by the startling event.
[doesn't matter if witness is available or not]
Health Care 908.03(6m) allows otherwise-admissible health care records to be admitted without being authenticated by a custodian or other 908.03(6m)
Provider Records witness. However, the records themselves are not made admissible by this section - they still have to fail under some other
(No Custodia hearsay exception to be allowed in. The statute requires the party offering the records to serve a certified copy of the records on
o Custodian) the other party, forty days or more before trial, or to notify the other party that the records are available to be reviewed.
Medical Diagnosis | Statements made by declarant / to a medical professional /for purposes of medical diagnosis or treatment of declarant/ and 908.03(4)
or Treatment Statement describes declarant’s medical history, past or present symptoms, pain or sensations, or - if reasonably necessary - the
. inception, cause, or external source of the condition
Public Records and A. The document or item was produced by a public office or agency 908.03(8)
Reports B. It contains data setting forth one of the following:
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Evidence Described Foundational Elements - Hearsay Section #
Present Sense Statement describing an event/condition/condition/made while the declarant was perceiving it/ or immediately afterwards 908.03(1)
Impression [doesn't matter if witness is available or not]
Recorded 1. Wimess has a failure of recollection 2. At time when he did remember a physical record of his recollection was made 3. The | 908.03 (5)
Recollection record is shown to reflect that knowledge correctly, 4. The record does not refresh the witness' recollection and
5. Tt is the record that is offered into evidence.
Records of 1. The record or report of data consisting of acts, events, conditions, opinions, or diagnoses \ 2. Report made at or near the time 908.03(6)
Regularly of the acts, events, or conditions occurring, or the forming of the diagnosis or opinion % 3. The information in the report was
Conducted Activi ty provided by a person with firsthand knowledge \ 4. The information is reported to the author of the report by one with a business
duty to know and report the information. \ 5. There are no “red flags” regarding reliability.
[Doesn’t matter if witness is available or not]
Statement Against 1. Declarant made a statement 908.045(4)
Interest 2. Declarant knew at the time of the statement that the content of the statement so substantially hurts the defendant’s
interests that no reasonable person would say it if it were not true.
3. The declarant was unavailable to testify.
Statement of (1) the statement was not made in response to the instigation of a person engaged in investigating, litigating, or settling a claim 908.045(2)
Recent Perception and (2) was made in good faith with no contemplation of pending or anticipated litigation in which the declarant would be an
interested party; and (3) the statement narrated, described, or explained an event or condition recently perceived by the declarant;
and (4) the statement was made while the declarant’s recollection is clear and (5) declarant is unavailable.
Then Existing 1. A statement made by declarant/ 2. of declarant’s then existing state of mind, emotion, sensation, or physical condition / 908.03(3)
Mental, Emotional, 3. to prove how declarant felt or was thinking at the time of the statement or to prove what he or she was then likely to do in the
. future.
or Ph.ys-lcal Can include intent, plan, motive, design, mental feeling, pain, and bodily health.
Condition May not be used to prove either directly or circumstantiaily anything remembered or believed before the statement.
[Doesn't matter if witness is available or not]
Judicial Notice The court can take notice of (1) facts known generally in the vicinity and (2) facts that are indisputable and readily ascertained 902.01
(calendar, math, sunrise, etc). Courts must take notice of laws of the US and this state, and ordinances of local governments, as 902.02
well as state and federal regulations. 502.03
Rule of If a part of a written or recorded statement is offered by one party, the other party may - at that time without waiting for “their 501.07
Completeness tum” - read into any other portions of that statement or other statements that in faimess should be should be considered at the
same time.
2016 11-A2
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Chapter Twelve

DETERMINING CONSTITUTIONALITY

1. Introduction

A.

State v. Dubose,
2005 W1 126
285 W2d 143

State v. McMaster
206 W2d 30, 36 (1996)

The most frequent types of constitutional challenges are based
upon the due process and equal protection clauses in the United
States and Wisconsin Constitutions. They read:

1.

14th Amendment to the United States Constitution: “No State
shall . . . deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”

Article I, Section 1 of the Wisconsin Constitution: “All people
are born equally free and independent, and have certain
inherent rights; among these are life, liberty and the pursuit of
happiness.”

The provisions of the U.S. and Wisconsin Constitutions are not
identical. Your review should carefully identify whether the
challenge is brought under one or both Constitutions and you
must perform separate analyses of each

Ordinances may be challenged as unconstitutional on one or
more of the grounds listed below

1.

Unless otherwise noted, the party challenging the ordinance has
to prove the ordinance is unconstitutional beyond a reasonable
doubt

The test is the same whether the ordinance is being challenged
at the initial stage in a municipal court or at the final stage
before the Supreme Court

2.  Procedural Information Regarding Constitutional
Challenges

A. Discussed below are a number of issues that arise procedurally
in cases where constitutional challenges are raised

2016
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City of Milwaukee
v. Wroten, 160 W2d
207,221-22

(1991)

State v. Holmes,

106 W2d 31, 40 (1982),
(quoting with approval
State ex rel. Joint Sch.
District v. Becker

194 Wis. 464, 468 (1928))

806.04(11)

Just v. Marinette
Cty, 56 W2d 7 (1972)

2016

Municipal judges have the authority to determine
constitutionality of ordinances where properly raised. When
municipal judges “subscribe to the oath, they obligate
themselves to determine the constitutionality of legislation
when the legislation is challenged on that basis.”

A judge may not decide a case on constitutional grounds where
there is a non-constitutional basis for finding the ordinance
invalid. For example, if a legislative body passes a clearly
unconstitutional law but does it in a procedurally incorrect
way, and both challenges are raised, the court must decide the
case on the procedural ground

Constitutional challenges are usually raised by the defendant.
It is possible, however, that the prosecutor or judge would raise
the issue

Judges may raise the issue of the unconstitutionality of an
ordinance, on their own, when the court is convinced that the
ordinance is unconstitutional. “[A] court ‘should raise the
[constitutional] question itself where it appears necessary to
the proper disposition of a case.”” Reasons for this include the
court’s role “to do justice between the parties.” Holmes,

106 W2d at 39

The Attorney General should be notified whenever a
constitutional challenge has been raised to the substance of the
ordinance. This should be done as soon as the challenge is
made and can be done by simply sending a letter. The AG’s
officec may want to get involved in the case and file briefs, etc.

A constitutional challenge requires thorough briefing and
presentation

a. The court should schedule dates for each side to submit
written briefs

b. Justas in a trial, or in a motion, the party with the burden
of proof (in this situation the defendant) gets to go first
and last; therefore, the defendant will write the first and
last brief :

c. Ifthe court believes an oral argument would be helpful it

can schedule one; if there is an oral argument the
defendant would argue first and last
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Redevelopment Auth. v. 7.

Uptown Arts, 229 W2d
458, 463 (Ct. App. 1999)

Lounge Mgmt v. Town of
Trenton, 219 W2d 13 (1998)

2016

d. If the court does not desire to have an oral argument, but
does have some questions remaining after reading the
briefs, it can just ask both sides to submit additional
written briefs or memoranda in response to the specific
questions the court has '

An ordinance may be unconstitutional but salvageable. If the
ordinance can be “construed” (interpreted) to eliminate the
unconstitutionality, it should be. A constitutionally deficient
ordinance may be construed to include constitutionally required
provisions

a. “Construction” is applying a meaning to a law that
eliminates the unconstitutionality of it. Not all
unconstitutional laws can be construed. To be construed,
the meaning of the law must be unclear, the legislative
intent must be discernable, and the necessary changes
cannot be such as to constitute a major revision of the law

1) Ifalaw is able to be construed it must have the
interpretation applied that is consistent with that
intended by the people who wrote the law

b. For a good discussion on construction, see City of
Milwaukee v. Wroten, 160 W2d at 233-34

c. Examples of cases in which the appellate courts have been
willing and unwilling to construe or engage in
construction are:

1} Lounge Managementv. Town of Trenton, 219 W2d
13, 26 (1998), refused to construe because changes
would contravene expressed intent of ordinance

2) Rogers-Ruger Co. v. Murray, 115 Wis. 267,271
{1502). “To adopt the construction asked would be to
make a new statute. This we cannot do”

3) State ex rel. Matalikv. Schubert, 57 W2d 315 (1973),
construed by adding a meaningful hearing
requirement to sec. 71.14, in order to satisfy
procedural due process
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Sauk Cty. v. Gumz,
2003 WI App 165
266 W2d 758
Nankin v Village of
Shorewood,

2001 W192

245 W2d 86

State ex rel.
Milwaukee Cty v. Boos
8 W2d 215 (1959)
(quoting with approval
earlier decisions)

8.  Another judicial method of “saving” (making constitutional
an unconstitutional law) an ordinance is called “severability.”
This involves elimination of the unconstitutional portion of
the law from the rest of the body of the law

a. An ordinance can only be severed if “the part
upheld constitutes, independently of the invalid portion,
a complete law in some reasonable aspect, unless it
appears from the act itself that the legislature intended it
to be effective only as an entirety and would not have
enacted the valid part alone”

9. When a municipal judge finds a law unconstitutional, the case
against the defendant must be dismissed. If the decision is
based upon application of the law to this defendant only, then
only this defendant‘s case should be dismissed. But, if the
decision is based on any of the other grounds below, then
charges under the same ordinance against other defendants
must be dismissed also

3. Basic Truisms About the Constitutionality of Laws

State v. McManus,  A.

152 W2d 113,
129 (1989)

State v. Thiel C.

183 W2d 505,
523 (1994)

State ex. rel D.

Hammermille Paper
v. La Plante, 58
W2d 32, 46 (1973)

2016

Laws are presumed to be constitutional

Laws will be sustained against attack if there is any reasonable
basis for the exercise of legislative power

The party bringing the challenge must show the law to be
unconstitutional beyond a reasonable doubt. However, the
burden shifts to the party defending the law where the law has
the effect of infringing on First Amendment Rights

“Every presumption must be indulged to sustain the law if at
all possible and, wherever doubt exists as to a legislative
enactment’s constitutionality, it must be resolved in favor of
constitutionality”
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State v. McManus,

152 W2d at 129

{quoting State ex rel
Strykowski v. Wilkie,

E. “If the court can conceive any facts on which the legislation
could reasonably be based, it must hold the legislation
constitutional

81 W2d 491, 506 (1978))

State ex rel.

Cresciv. Schmidi,
62 W2d 400 (1974)

Brandmiller v.
Arreola, 199
W2d at 229

State v Thiel
183 W2d 505
(1994)

2016

F. Inevaluating a constitutional challenge, consider that the due
process and equal protection clauses of the Wisconsin
Constitution are the substantial equivalents of their respective
clauses in the U. S. Constitution

Overbreadth

For a good discussion of overbreadth, see Stafe v. Stevenson, 2000 W1
71,236 W2d 86

Overbreadth is rarely raised as a challenge except in cases involving
First Amendment rights. The U.S. Supreme Court and the Wisconsin
Supreme Court rarely recognize the concept of overbreadth outside the
limited context of the First Amendment. State v. Konrath, 218 W2d
290, 305 (1998); Brandmiller v. Arreola, 199 W2d 528 (1996); United
States v. Salerno, 481 U.S. 739, 745 (1987) and Schall v. Martin, 467
U.S. 25, 269 (n. 18 (1984))

However, the United States Supreme Court has in fact allowed
overbreadth challenges in non-first amendment arcas and invalidated
statutes as facially overbroad where “fundamental rights” were involved.
See Planned Parenthood of Missouri v. Danforth, 428 U.S. 52 (1976);
and Aptheker v. Sec. of State, 378 U.S. 500, (1964)

The court has even accepted overbreadth analysis in deciding such cases
since Salerno. See Ohio v. Akron Center for Reproductive Health, 110
S. Ct. 2972 (1990); and Hodgson v. Minnesota, 110 S. Ct. 2926 (1990)

See generally Fallon, Making Sense of Overbreadth, Vol. 100 Yale

L.J. 853, 859 n. 29 (1991). It should be noted that courts are
discouraged from reaching the overbreadth issue because to do so results
in “gratuitous wholesale attacks™ on state laws

Because the typical overbreadth challenge involves First Amendment
issues, this outline focuses on overbreadth in the context of First
Amendment challenges. The rationale underlying an overbreadth

challenge involves two goals: To prevent a “chilling effect” on free

speech and to prevent selective enforcement of a law which would target
and discriminate against certain classes of people
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A. Facial Overbreadth

City of Milwaukee
v. Wroten, 160 W2d at 225

Cohen v. California,
403 U.S. 15 (1971)

Spence v. Washington,
418 U.S. 405 (1974)

Hodgkins v. Peterson,

355 F.3d 1048 (7th Cir. 2004)

Brandmiller v. Arreola
199 W2d 528,

546 (1996);

City of Milwaukee

v. Wilson, 96 W2d 11
(1980)

2016

1.

2.

4.

5.

Overbreadth challenges are frequently made as “facial”
challenges. This simply means that the law is being
challenged as unconstitutional as it is written, and not
unconstitutional as it is applied to the particular defendant and
the facts of the case in which the ordinance is challenged

“The principle is simply that an ordinance or statute which

has the effect or the potential of chilling or inhibiting speech,
which is protected by the first amendment, is unconstitutional.”
An overbroad law is one which forbids speech that cannot be
forbidden. A law can also be overbroad if it has the potential
for inhibiting people from speaking freely out of fear that they
will be prosecuted. Laws which do this are sometimes
described as having a “chilling effect” on the exercise of First
Amendment activities.

The word “speech” is sometimes used broadly to encompass
more than words spoken by the defendant. Everything
considered to be a First Amendment “activity” is protected.
Examples of this include:

a. Written words: “Fuck the draft” written on the back
~of a jacket was upheld as constitutionally protected
speech

b. Symbolic speech: Hanging a U.S. flag with a peace
symbol affixed is protected under First Amendment
freedom of expression

c. Afiending religious services or political debates
(including after juvenile curfew})

An ordinance may have legitimate applications and still be
unconstitutionally overbroad

A party challenging an ordinance as overbroad does not have
to prove that defendant’s own conduct was constitutionally
protected (legal). In fact, the conduct may have been illegal,
but the defendant may still challenge the ordinance as
overbroad. This is known as “standing” to challenge a law
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City of Houston v.

Hill, 482 U.S. 451 (1987)
City of Milwaukee v.
KF., 145 W2d 24,

40 (1988)

Scheunemann v. City of 9.

West Bend, 179 W2d
469 (Ct. App. 1993); State

v. Thiel, 183 W2d 505 (1994)

City of Madison v.
Baumann, 162 W2d
660, 68183 (1991)

2016

7.

10.

11.

The defendant may provide the court with hypothetical
examples of how the ordinance prohibits conduct or speech
which cannot be forbidden

Only ordinances that make unlawful a substantial amount of
constitutionally protected conduct may be held facially
invalid. This means simply that a law is not overbroad on its
face if it prohibits only one or two types of protected speech

or conduct. The law must prohibit a “substantial” amount of

legal conduct before it can be unconstitutional “on its face”

Overbreadth challenges occur when the defendant asserts that
the ordinance “infringes on First Amendment rights.” The
phrase, “First Amendment rights” includes freedom of speech
(U.S. Const. amend. I; Wis. Const. Art. I, Sec. 3); and the
right to petition for redress of grievances (U.S. Const.
Amends. I and XIV; Wis. Const. Art. [, Sec. 4)

“The degree of acceptable overbreadth will depend on where
the regulated activity falls on the continuum of pure speech at
the one extreme and pure conduct on the other”

Ordinances that affect constitutionally protected rights, even
ones promoting legitimate governmental interest, must be
drawn as narrowly as possible

a. See State v. Zwicker, 41 W2d 497, 509 (1969), appeal
dismissed sub. nom. Zwicker v. Wisconsin, 396 U.S. 26
(1969)

b. This decision by the Wisconsin Supreme Court leaves
open the question of whether the “narrowly as possible”
standard will continue to be applied in Wisconsin

Ekamples of cases involving facial overbreadth challenges:

a. State v. Janssen, 219 W2d 362 (1998); flag desecration
statute found unconstitutional because it punishes
protected expression

b. Lounge Managenienr Lid. v. Town of Trenton, 219 W2d

13 (1998); anti-public nudity ordinance held
unconstitutional
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c. Brandmiller v. Arreola, 199 W2d 528 (1996); auto
“cruising” ordinance upheld on a right to assemble
challenge

d. City of Milwaukee v. Wilson, 96 W2d 11, 19-21 (1980);
Milwaukee’s ordinance against soliciting ruled to be
constitutional

e. Statev. Zwicker, 41 W2d at 508-11 (1969); disorderly
conduct statute held not to be facially overbroad

f.  Hodgkins v. Peterson, 355 ¥.3d 1048 (7th Cir. 2004);
curfew law held unconstitutional because it chilled the
exercise of first amendment rights

B. Overbroad as Applied

For a good discussion

of this issue, see State v.
Douglas D.,

2001 WI 47,243 W2d 204
State v AS,

2001 WI 48,243 W2d 173

State v. Zwicker,
41 W2d at 511-13

2016

1.

2,

“Overbroad as applied” is very different from the overbreadth
discussed above. This type of overbreadth affects only the
particular defendant and facts of that defendant’s case. This
overbreadth challenge means the defendant in a particular
case believes that s/he was engaged in constitutionally
protected conduct and therefore cannot be convicted. The
defendant is not asserting that the law itself is invalid (the
assertion in facial overbreadth)

Laws which are constitutional “on their face™ may be
unconstitutional as applied to a particular defendant. An
example of this would be the state statute on disorderly
conduct which has been upheld as constitutional on its face.
A defendant charged with disorderly conduct for engaging in
constitutionally protected speech would be able to
successfully challenge the statute as unconstitutional as
applied

Zwicker is an example of a case where the defendant

challenged a law as applied and where the defendant had
also challenged the law as overly broad on its face
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City of Madison v.
Baumann, 162 W2d
660, 674 (1991)

Vagueness

A.

(quoting with approval

State v. Princess Cinema

of Milwaukee, 96 W2d

646, 656 (1980))

City of Madison v.
Baumann, 162 W2d
660 (1 99 1)

City of Milwaukee
v. KF, 145 W2d 24,
34-35 (1988)

2016

B.

C.

There are two concerns involved when a law is challenged as

- vague: whether it provides citizens with sufficient notice of

what is illegal, and whether it protects citizens from arbitrary
enforcement

1. Lack of Notice. This concern deals with whether the law is
written in a way to provide sufficient warning to the citizen:
“A vague statute [is one that] through the use of language
... 18 so vague as to allow the inclusion of protected speech
in the prohibition or to leave the individual with no clear
guidance as to the nature of the acts which are subject to
punishment”

2. Asbitrary Enforcement. Another problem with some laws is
that the language allows police, prosecutors, judges, and juries
~ to differ in the application of the law to a degree that leads to
arbitrary results

“|Ljegislatures [must] set reasonably clear guidelines for law
enforcement officials and triers of fact in order to prevent
‘arbitrary and discriminatory enforcement’”

Not everyone can challenge a law as vague, even though the law
may be vague. To be entitled (have “standing”) to bring this
type challenge, the defendant’s own conduct must be such that
it was not clearly prohibited. (Most vague laws will have certain
conduct that is clearly prohibited and other conduct that is not
clearly prohibited.) Conduct clearly prohibited is often referred
to as “core conduct.” Standing is required even when the law
affects 1st Amendment rights

Examples of laws that have been challenged as vague

1. City of Madison v. Baumann, 162 W2d 660 (1991).
Madison’s notse ordinance found not to be vague

2. County of Jefferson v. Renz, 222 W2d 424 (Ct. App. 1998),
rev’'d on other grounds, 231 W2d 293 (1999). Illlegal muffler
statute is not vague, although it uses the terms “excessive”
and “unusual” to describe noise
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State v.

Interstate Blood
Bank, Inc., 65 W2d
482 (1974)

Bisenius v. Karns
42'W2d 42,54
(1969}

Bisenius v, Karns
42 W2d 42, 54
(1969)

2016

State v. White, 180 W2d 203 (Ct. App. 1993). Requirement
that a parent cause a child to “attend school regularly” is not
unconstitutionally vague

State v. Givens, 28 W2d 109 (1964). Disorderly conduct
statute held not to be vague

State v. Mahaney, 55 W2d 443, 447-450 (1972).
“Misconduct on public grounds” statute held to be
unconstitutionally vague

Substantive Due Process

A,

D.

E.

When a legislative body decides to regulate the conduct of its
citizens, it is said to be exercising the “police power”

The “police power” is the “inherent power of government to
promote the general welfare. . . It covers all matters having a
reasonable relation to the protection of the public health,
safety, or welfare”

A legislative body may, for example:

1.

2.

Forbid conduct of a particular type of business

Regulate a business so as to abate evils deemed to arise from
its pursuit

Tell us how to drive, what time at night we have to be in our
houses, that our animals have to be licensed and at what age
we can frequent taverns

Once within the area of proper exercise of police power, it is
for the legislative body, not the court, “to determine what
regulations, restraints, or prohibitions are reasonably
required to protect the public safety”

“Only the abrogation of a basic and substantial individual
liberty would justify judicial intervention to set aside the
legislative enactments”
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B. Schwartz, F.
Constitutional Law
165 (1972)

State v. Smet,
2005 WI App 263
288 W2d 525

It has been said that “[s]ubstantive due process has been
erected by the [U.S.] Supreme Court as the essential bulwark
against arbitrary governmental action”

The test to be met in this area has been stated to be twofold
1. Isthe object of the legislation a real and proper one?

2.  If so, do the means chosen have a reasonable and rational
relationship to the purpose or object of the enactment

Examples of areas where the Wisconsin Courts have applied
substantive due process principles

1. Bisenius v. Karns, 42 W2d 42 (1969). Requirement that
motorcyclists wear protective helmets

2. Statev. Smet, 2005 WI App 263, 288 W2d 525. Prohibition of
operating motor vehicle with detectable amount of restricted
controlled substance

3. Statev. McManus, 152 W2d 113 (1989). Punishihg operation
of a motor vehicle with a breath alcohol concentration of 0.1
grams or more of alcohol in 210 liter of driver’s breath

4.  State v. Lopez, 207 W2d 413 (Ct. App. 1997). Enhancing
penalties where controlled substances are sold within 1,000
feet of a park

7.  Equal Protection/Selective Prosecution

A.

State ex rel. O Neil v.
Town of Hallie, 19 W2d
558, 567 (1963) (quoting
Yick Wo v. Hopfins,

118 U.S. 356, 373 (1886))

Vill. of Menomonee

Falls v Michelson,
104 W2d 137, 145 (1981)

2016

Unequal enforcement of the law or (selective prosecution)

1. Ifan ordinance is enforced “with an evil eye and an unequal
hand, so as practically to make unjust and illegal
discriminations between persons in similar circumstances,
material to their rights,” then the Equal Protection Clause is
violated

2. A challenger must show that there is an intentional,
systematic and arbitrary discrimination
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State ex rel. 3.
Cities Service Oil
Co. v. Board of Appeals,
21 Wis. 516, 544 (1963)
4.

Vill. of Menomonee

Falls v. Michelson,

104 W2d at 145-46 (citing
People v. Utica Daws Drug Co.,
225N.Y.S. 2d 128, 136 (1962))

County of Kenosha v. 5.
C&S Management,
223 ' W2d 373 (1999)

State v, Kramer
2001 WI 132
248 W2d 1009

2016

Proof that enforcement of an ordinance is selective does not,
in and of itself, establish a constitutional violation

For example, selective enforcement might be justified where:

a.

The meaning or constitutionality of a law is in doubt and
a test case is needed to clarify the law or test its validity

A striking example or a few examples are thought
necessary

1) In order to deter other violators

2) As part of a bona fide rational pattern of general
enforcement

A different analysis applies where a defendant alleges that
discriminatory enforcement is based on either a prohibited
standard, such as religion or race, or the exercise of a
protected statutory or constitutional right, such as free speech

a.

If the defendant can make a prima facie case to the court,
the defendant is then entitled to a full evidentiary hearing
on the issue

To make such a case, the defendant must persuade the
court that he or she was singled out for prosecution while
others similarly situated were not (discriminatory effect)
and the selection of the defendant was made due to race,
religion, exercise of free speech, etc. (discriminatory

purpose)

IMPORTANT: a successful defense of unequal
enforcement results in the case being dismissed even
if defendant i1s found guilty of underlying charge
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B. Unequal Classifications

Village of Oregon v.
Waldofsky, 177 W2d

412, 418 (Ct. App. 1993)

Nankin v. Village of
Shorewood,
2001 WI92
245 W2d 86

Milwaukee Brewers
v. DHSS 130 W2d
79, 99 (1986)

Milwaukee Brewers
v. DHSS, 130 W2d
77 (1986)

Ferdon ex rel. Petrucelliv. 4.
Wisconsin Patients Comp.

Fund, 2005 W1 125,
284 W2d 573

State v. Annala,
168 W2d 453 (1992)

Ben-Shalom v.
Marsh, 881 F. 2d 454,
464 n.8 (7th Cir. 1989)

Shapiro v. Thompson
394 U.S. 618 (1969)

City of Cleburn,
Texas v. Cleburn
Living Center,

473 1.8. 432 (1985)

2016

A legislative body “may designate that different treatment be
accorded to persons in different categories or classifications,
as long as the classification has a reasonable basis and rests
upon some ground of difference that bears a fair and
substantial relation to the subject of the legislation, to the end
that all persons who are similarly situated will be treated alike

5

“The basic test is not whether some inequality results from
the classification but whether there exists a rational basis to
justify the inequality of the classification”

“Any reasonable basis for the classification will validate the
statute. A statute [or ordinance] will be declared violative of
equal protection only when the [legislative body] has made an
irrational or arbitrary classification, one that has no reasonable
purpose or relationship to the facts or a proper state policy™

However, the Wisconsin Supreme Court has observed that a
court is required “to conduct an inquiry to determine whether
the legislation has more than a speculative tendency as the
means for furthering a valid legislative purpose,” described as
“rational basis with teeth”

There is a different test when the classification that is
challenged involves a “suspect class” or a “fundamental right”
has been impaired

“Suspect classes™ are those in which the classification is based
on race, alienage, national origin, gender or illegitimacy

“Fundamental rights™ are personal rights protected by the
Constitution, such as right: of privacy, to interstate travel,
to vote, and freedom of association

Where the classification involves race, alienage, or national
origin, or where the law impinges on a fundamental right, the
law must be subjected to “strict scrutiny” and will be
sustained only if suitably tailored to serve a compelling state
interest '
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City of Cleburn,Texasv. 9.  Where the classification involves gender or illegitimacy, the
Cleburn Living Center : law will fail unless substantially related to a sufficiently
473 U.S. 432 (1985) important governmental interest

10.  Examples of areas in which the Wisconsin courts have
applied equal protection principles:

City of Kenosha v. Leese, a. Allowing appellants, but not appeilees, from municipal
228 W2d 806 (Ct. App. 1999) court judgment to demand a jury trial

Village of Oregon v. Waldofsky

177 W2d 412 (Ct. App. 1993)

State v. Hezzie R., 219 W2d b. Denying juveniles the right to a jury trial in delinquency

849 (1998) proceedings
State v. Jorgensen, c. Allowing extreme variations in OWI sentencing among
2003 WI105 judicial districts
264 W2d 157
State v. LaPlant, 204 W2d d. Creating a rule which regulates the conduct of landlords
412 (Ct. App. 1996) and not tenants

8. Your Decision

A. Determining if the decision should be oral or written

1. An oral decision will be less work and will resolve the case
more quickly. If you choose this method, be certain to tape
record the decision so a transcript of the decision will be
available in the (likely) event of an appeal

2. A written decision, while more work, will provide a more
clear record of what you did and why. The decision does not

have to be lengthy; often the entire decision can be set forth in
several pages. An example of a decision is set forth in 12-A

B. Writing the decision
1. Seta firm deadline for completing the decision

SCR 60.04(1)(g)3., 4. 2. Teel free to submit a draft of your decision to another judge
for review
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C. The Decision

1.

2.

Set forth a statement of the issue to be resolved

Present a clear, balanced statement of facts in as much detail
as necessary to support your conclusions

Discuss “the law” as it relates to the case

Evaluate how this body of law leads you to the decision you
have made

State your conclusions
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STATE OF WISCONSIN __ MUNICIPAL COURT CITY OF MILWAUKEE

CITY OF MILWAUKEE, -

Plaintiff, |

S-
VICTOR J. PEREZ, Case Number 01135383
Defendant.
EMORANDUM DECISION
. FACTS

This case involves a ci‘aarge that defendant violated §346.94(16), Stats.,
incorporated into the Miiwaukee Code of Ordinances by §101-3.
| On November 2, 2001, af approximately 1:44 p.m., defendant's vehicle was
pbserved on S Cesar Chavez Drive by a Milwaukee police officer who noted the high
volume of the music coming from the vehicle's sound system. The c_:fﬁcer was unable
o make a traffic stop but, after obtaining the license pléte number of the vehicle, the
officer corﬁmenced a prosecution for owner’s liability under §346.845, Stats.
At tn'ai of the case it developed that defendant himself had been driving the
| vehiclé at the time. After weighing thP; fa&ts before him the assistant city attorney
rﬁoved fo amend the charge fo a violatiﬁn of §346.94(16) and that motion was granted.
At the conclusion of the evidence, | determined that the music volume coming from the

vehicle was sufficient to constifute a violation of the ordinance. However, | expressed
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. to the parties a-concern that the content-based structure of the ordinance appeared to
implicate the First Amendment to the United States Constitution. | asked the parties to
brief the issue. The Cily subsequently filed a brief. Defendant, appearing pro se, did

not.’

. DISCUSSION

The statute at issue, §346.94(16), reads as follows:
Radios or other eleciric sound amplification devices.

- (8) Except as provided in s. 347.38(11), no person may operate or park, stop
or leave standing a motor vehicle while using a radio or other sound
amplification device emitting sound from the vehicle that is audible under
normal conditions from a distance of 75 or more feet, unless the electric
sound amplification device is being used to request assistance or wam
-against an unsafe condition.

{b)  This subsection does not apply to any of the following:

1. The operator of an authorized emergency vehicle, when
responding to an emergency call or when in the pursuit of an actual
or suspected violator of the Jaw or when responding to but not upon
returning from a fire alam.

2. The 0perator_of a vehicle of a public utility, as defined in s.
11.40(1)(a).

3. The operator of a vehicle that is being used for advertising
purposes.

4. The operator of a vehicle that is being used in a community event
~ or celebration, procession or assemblage.

5. The activation of a theft alarm signal device.

‘6.  The operétor of a motorcycle being operated outside of a business

' notified the Attorney General of Wisconsin that the issue of constitutionality had been
raised. By letter of July 25, 2002, his office informed me that he had chosen not to appear in the

mafier.
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or residence district.
7. A local authority that has enacted an ordiﬁance in conformity with
5.340.135.

A party challenging a legislative provis:fon such as this one must establish its
unéohstimtipnality beyond a reasonable doubt. State v. McManus, 152 Wis.2d 113,
128-{1988).- As-a result; any-doubt-whigh-exists-as toth e-enaciment's vaﬁdi{y.—mu st-be-
resolved in favor of constifutionality. State v. Carpenter, 197 Wis.2d 252, 263-64
(1985). However, where a law has the effect of infringing on First Amendment rights,
the burden shiﬁs to the parly defending the law." State v. Thiel, 183 Wis.2d 505, 523
(1994). | | '

The First Amendment provides, in part, that “Congress shall make no law. . .
abridging the freedom of speech. .." This prohibition is ap],:JIicabi'e to the State and City

through the Due Process Clause of the 14" Amendment. Lovell v. Griffin, 303 U,S. 444

(1938). An initial issue to be resolved is whether the music emitted from defendanht's
car qualifies as speech protected by the First Amendment. The answer is found in City

- of Madison v. Baumann, 162 Wis.2d 660 (1991). There, defendants were prosecuted

for violating an anti-noise ordinahce for playing music and singing'in a park late at night.
The city argued that the ordinance was directed at noise, not speech, and therefore
was not subject to a First Amendment challenge.

- .The Supreme Court disagreed. Music, the Court stated, *. ...by definition is to be
accorded the presumption of the freedorn of speech given by the First Amendment.”
| Id., 162 Wis.2d at 670. The Court went on to say: “The courts of this country uniformly

recognize the protecied First Amendment aspects of music - all music.” See also, Ward
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v. Rock Against Racism, 491 U.S. 781, 790 {1889).

Thus, because defendant's right to play music is proiected by the First
Amendment, the burden shifts to the City to justify the resfrictions imposed on him.

It is clear that the City may enact reasonable standards to regulate defendant's
expression. 1d., 491 U.S. at 791. However, it is equéily clear that the restrictions must

be content - neutral, that is, they must be capable of being "jusﬁﬁed without reference to

the content of the regulated speech.” Clark v. Community for Creative Non-Violence,

468 U.S. 288, 293 (1984). Where content Becomes the basis for a legislative
restricﬂon, the proponent must meet a very stringent test since the First Amendment
guafantees nothing if not the free expression of individual views. |

The regulatory scheme set forth in §346.84(16) is patently content-based. A police
officer, in assessing whether the sound coming from more than 75 feet away is a-
violation, must first determine what is being communicated. Ifthe message corlnsists of
advertiising, the driver is exempt from prosecution uﬁder §346.84(16)(b)3. Indeed, the
advertising could 'c.onsist of music, as much advertising does, and coul!d be at a volume
exceeding 75 feet but, because of the content of the music, it could nof be the subject
of progecution. 2 Thus, tiwe'City's argument, Cfty’s Brief, p. 5, thét the statute *js about .
noise and volume of noise, not about the message béing con\fey.ed" is misplacgd.

Content-based restrictions, like those in sec. 346.94(16), are presumptively -

unconstitutional. R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1882). To regulate

? Interestingly, the statutory exception for bub]ic uﬁ]:ity vehicle workers would appear to
allow them fo play non-advertising music at a volume that exceeds the prescribed limit, And
" motorcycle riders get a free pass outside of certain prescribed districts.

12-A4
- 2016 |



content-based speech in a public forum, the City must show that such regulation serves

a compelling interest, is namowly drawn, and uses the least restrictive means fo further

the articulated interests. Pery Education Association v. Perry L ocal Educators
Associafion, 460 U.S. 37, 44 (1983); Sable Communications v. Federal

Communications Comrission, 482 U.S. 115, -126 (1888.) This test is nearly impossible
to meet and has been described as”... the most demanding test known fo constitutional

taw.”City of Boeme v. Flores, 521 U.S. 507, 534 (1997).

- Here, the City has failed to convich me that the statute in question meets the
test. The City argues that the Interests served include traffic safety and the elimination
of the dislrupﬁon caused by noise pollution. City’s Brief, p. 6. These are certainly
laudable interests. However, they can Hz'ardl.y be considered compelling interests when
the City has, through content-based exceptions, allowed them to.be subvertéd by
adveriisers, h'rotorcyclists, and public utility workers. Nor can the restrictions be
considered narrowly drawn when they prohibit communications about the perils of war
but allow the same ébout the opening of a new car wash.

This decision’ls consistent with rulings in two recent cases. In Hlinois v Jones,
721 N.E.2d 546, 188 Hi.Zd 352 (lil. 1999), the Hiinols Supremé Court affirmed a decision
of its court of appeals which foﬁnd unconstifutional 2 statute nearly identical to sec.
346.94(16). The lllincis law prohibilted sound which could be heard at a distance of 75
or more feet from an automoebile, but fike Wisbonsin provided an exception for “vehicles
engaged in advertising.” The Hiinois court found the statute in violation of the First
Amendment, holding that it was content-based and failed to serve any compelling state |

-interest.
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in Deida v. City of Milwaukee, 176 F.Supp.2d 859 (E.D. Wis. 2001), an. |
ordinance was challenged which prohibited the placement of pamphlets on
autormobiles. The ordinance contained an exce;.)tio.n for educ:atiorllal materials related io
- the parking privileges of disabled pefsons. The District Court found that the law clearly
~ implicated the First Amendment due to its restriction on the abilfty' to communicatg a
message. It further ruled that the exception for one type of message made the
ordinance content-based and that theVCity of Milwaukee failed 16 carry its burden of
‘demonstrating that its ordinance served a compelling governmental interest.

The decisién in Jones, while not controlling here, sets forth the proper analysis

for evaluating the constitutionality of an ordinance virtually identical to that challenged in

this case. And the ruling in Deida underscores the significance of a determination that
a restriction is content-based, and the enormous difficulty thereafter in justifying it.
ll.  CONCLUSION |

For the reasons sef forth above, | find that sec. 346.94(16), Stats., as adépted by
sec. 101-3, Milwaukee Code of Ordinances, violates the First Amendment to the Uhited
States Constitution. This case is therefore ordered dismissed.

- Dated at Milwaukee, Wisconsin, this 2d day of June, 2003.

BY ORDER OF THE COURT:
b"m 41 _/éAM‘-’EL}B %] i

Honorable James A. Gramling, Jr.

Municipal Judge, Branch Three
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- STATE OF WISCONSIN WAUSAU MUNICIPAL COURT MARATHON COUNTY

CITY OF WAUSAU,
Plaintiff
Vvs. Citation No. N 274090 & N 680391
ZACK S. JUSUFI
Defendant
DECISION
BACKGROUND

Defendant Fusufi was charged with two city ordinance violations for August 22, 2005, and
August 25, 2005, as a restaurant owner with non-enforcement of the city ordinance prohibiting smoking
inside restaurants contrary to §9.040.060 Wausau Municipal Code (WMC). Prior to the scheduled trial
Jusufi filed a motion challenging the constitutionality of the ordinance on grounds of Equal Protection
under the Fourteenth Amendment of the United states Constifution and Article I, Section 1 of the
Wisconsin Constitution. The ordinance contains an exception from its restrictions for “Private Clubs.”
§9.040.020(2) WMC. “Private Clubs” are defined in § 9.040.010(c} WMC as follows:

“Private club” means an organization, whether incorporated or not, which is the owner,
lessee or occupant of a building or portion thereof used for club purposes, which is
operated solely for a recreational, fraternal, social, patriotic, political, benevolent or
athletic purpose but not for pecuniary gain and which only sells alcohol beverages
incidental to its operation. The affairs and management of the private club are conducted
by a board of directors, executive committee or similar body chosen by the members at
an annual meeting. The private club has established bylaws and/or a constitution to
govern the club’s activities. The private club has been granted an exemption from the
payment of federal income tax as a club under 26 U.S.C.A. Section 501. When a private
club is open to the public, it does not meet this definition.

Jusufi states that the creation of this classification for an exception without rational basis and therefore
violates the right o equal protection under the law.

The court set the matter for a briefing schedule that was short under the assumption, rightly or
wrongly, the parties had researched this issue as either a precursor to filing the motion or advising the
city during consideration of the ordinance. The court found the need for further research itself. Thus
there was greater time for the court to research and consider the arguments for this opinion than the
parties may have found for their own briefs. The court greatly appreciates the prompt effort by both
parties.

2014 12-B1



ANALYSIS
I. PROCEDURAL CONSIDERATIONS

Municipal Courts have the authority to hear and declare whether city ordinances are
constitutional. Milwaukee v. Wroten, 160 Wis, 2d 207, 466 NW 2d 861 (1991). Defendant began his
argument with a conflicting statement affecting his ability to raise this issue. He stated in his brief,
“While the defendant meets all the requirements of the private club definition except the exemption
from income tax, his motion to speak speaks to the entire classification.” Courts are not to rule on
constitutional issues unnecessarily. State v. Fisher, 211 Wis.2d 665, 668 n. 2, 565 N.W.2d 565
(Ct.App.1997). In Schwittay v. Sheboygan Falls Mutual Insurance Co., 2001 WI App 140, Y 16 n. 3,
246 Wis.2d 385, 630 N.W.2d 772, the court of appeals found that requiring standing to assert a
constitutional challenge “assures that [the court does] not decide a constitutional issue unless it is
gssential to the determination of the case before [it]."

Jusufi’s assertion raises the threshold issue of if he meets all the elements of the exception but
one, whether he has standing to challenge the entire exception, or does he have standing only to address
the income tax exemption criterion of the ordinance’s nonprofit exemption he admits not meeting. To
have standing the party must have a personal stake in the outcome of the action. Mast v. Olsen, 89
Wis.2d 12, 16, 278 N.W.2d 205 (1979). Neither Brief addressed the standing issue.

Considering the juncture of this case is after the charge had been made, before trial and that the
city bears the burden of proving every element of the ordinance to establish a violation, then Jusufi does
have a personal stake since there is an exemption that exists which may or may not apply to him. He
may have very well waived the right to assert that defense by his admission in the motion of no tax
exempt status, but the court makes no determination in that regard at this time. The Court concludes
there is standing to assert the constitutional challenge, because there is a classification that brings some
restaurants into the ordinances restriction, but others are excluded. Whether the defendant meets the
criteria of an excluded restaurant is a factual matter for trial. It is not required for standing to raise a
motion challenging constitutionality based on Equal Protection prior to trial.

II. EQUAL PROTECTION

Jusufi cited a recent Wisconsin Supreme Court summary of the process for considering a
constitutional challenge based on equal , but omitted many relevant parts when he cited that summary.
The omitted quote is:

We presume that the statute is constitutional and indulge "every presumption to sustain
the law if at all possible...." [dicher v. Wis, Patients Comp. Fund, 2000 W1 98, 9 18, 237
Wis.2d 99, 613 N.W.2d 849.] The burden is on the party challenging the statute to prove
that the statute is unconstitutional beyond a reasonable doubt. /d. at § 19. Any doubt must
be resolved in favor of the constitutionality of the statute. Id at Y 18. ...

9 11 To prevail [on challenges the constitutionality of a law], he must show that the
statute unconstitutionally treats members of similarly situated classes differently, Aicher,
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2000 W1 98 at § 56, 237 Wis.2d 99, 613 N.W.2d 849. In cases, like here, where the
statutory classification does not involve a suspect class or a fundamental interest, we will
sustain the classification if there exists any rational basis to support it. Milwaukee
Brewers v. DHSS, 130 Wis.2d 79, 98, 387 N.W.2d 254 (1986). A statute violates equal
protection only when "the legislature has made an irrational or arbitrary classification,
one that has no reasonable purpose or relationship to the facts or a proper state policy."

Id at 99,387 N.W.2d 254. Any doubts must be resolved in favor of the reasonableness of
the classification. State v. Hezzie R., 219 Wis.2d 848, 894, 580 N.W.2d 660 (1998).

912 " 'The fact [that] a statutory classification results in some inequity ... does not
provide sufficient grounds for invalidating a legislative enactment.' " /d. at 893-94, 580
N.W.2d 660 (quoting Stafe v. McManus, 152 Wis.2d 113, 131, 447 N.W.2d 654 (1989)).
Indeed, " '[e]qual protection does not deny a state the power to treat persons within its
jurisdiction differently...." " Id at 893, 580 N.W.2d 660 (quoting McManus, 152 Wis.2d
at 131, 447 N.W.2d 654). However, "[t]he basic test is not whether some inequality
results from the classification but whether there exists a rational basis to justify the
inequality of the classification." Milwaukee Brewers, 130 Wis.2d at 99, 387 N.W,2d 254.
In determining whether a rational basis exists, we look first to determine whether the
legislature articulated a rationale for its determination. See id. at 99- 101, 387 N.W.2d
254. If we cannot identify any such articulated rationale, it is the court's obligation to
construct one. Id. at 101, 387 N.W.2d 254. Narkin v. Village of Shorewood, 245 Wis.2d
86, 97-98, 630 N.W.2d 141, 146 —147 (2001).

Jusufi correctly points out there is no legislatively articulated reason for exempting private clubs,
However, that means it is incumbent on the city to identify the rationale, and if they do not, then it is the
duty of the court. Defendant has not addressed whether there is a valid legislative purpose for the entire

ban on smoking in restaurants, The court believes that risks of smoking and second hand smoke to

restaurant patrons and employees has been accepted by omission as a valid legislative purpose by both

parties. The objection is limited to the claim that not applying the ordinance to all holders of a
restaurant license denies equal protection.

This claim is not novel. Justice Douglas observed, “The problem of legislative classification is a

perennial one, admitting of no doctrinaire definition. Evils in the same field may be of different
dimensions and proportions, requiring different remedies. Or so the legislature may think. Tigner v.

Texas, 310 U.S. 141_. Or the reform may take one step at a time, addressing itself to the phase of the
problem which seems most acute to the legislative mind. Williamson v Lee Optical, 346 U.S. 483, 489

(1955).”

The city states private clubs were excepted from the ordinance because they are not open to the
general public. In Rossi v State, 133 Wis. 2d 341, 355, 396 N.W. 2d 801, 807 (1986), the Wisconsin
Supreme Court considered whether the Wisconsin Clean Air Act, which prohibits smoking in certain
buildings and areas, denied equal protection because several types of buildings were exempted, The

Wisconsin Supreme Court said:

2016

Section 101.123(2)(a)(10), Stats., prohibits smoking in government buildings.
Nonsmokers, as government employees or members of the public, may not avoid these
buildings without great inconvenience. Smoking is similarly prohibited in other areas
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that the public may not easily avoid, such as public conveyances, hospitals, and public
waiting rooms. Sec. 101.123(2)(a). The smoking ban does not apply, in contrast, to
areas that nonsmokers may easily avoid, such as privately owned and occupied offices,
private halls, small restaurants, and bowling alleys.

The city’s rationale for the private club distinction is consistent with the Rossi rationale that the
public can choose to avoid a private club that permits smoking, but not so as to other restaurants.

There is the tax exempt status criterion that is an even narrower distinction defining the class that
is exempt form the restaurant smoking ordinance, The city "argues it intends to avoid a sham
exploitation of a private club as utilized in Taverns for Tots v City of Toledo, 299 F. Supp. 785 (W.D.
Ohio 2004). In that case a group formed a private club so as to meet Toledo’s exemption for private
clubs. An action was filed for injunctive relief to prohibit the city from enforcing the ordinance against
member restaurants and taverns and by the city to prohibit the club from permitting smoking at its
“events.” The federal district court found it not likely it would find Tavern for Tots a bona fide
nonprofit under the ordinance, and denied an injunction against the city enforcing the ordinance. The
case is instructive not as precedent, since it was not a final determination, but as justification for the
ordinance narrowing of the class of exemptions to those that clubs that have been determined to be a tax
exempt non-profit by the IRS criterion to avoid similar sham assertions.

It remains to determine whether the broad exemption of private clubs, and as narrowed to tax
exempt ones, has a rationale basis for Equal Protection purposes. Nankin v. Village of Shorewood , Id.,
set forth the criteria as follows:

1) All classification[s] must be based upon substantial distinctions which make one class really
different from another.

(2) The classification adopted must be germane to the purpose of the law.

(3) The classification must not be based upon existing circumstances only. [It musi not be so
constituted as to preclude addition to the numbers included within the class].

(4) To whatever class a law may apply, it must apply equally to each member thereof,

(5) That the characteristics of each class should be so far different from those of other classes as
to reasonably suggest at least the propriety, having regard to the public good, of substantially
different legislation. Id. at 111

That a private club by its nature is avoided by the general public makes a private club different
from a public restaurant that by law cannot exclude patrons, except when warranted by improper
conduct. (See, Heart of Atlanta Hotel, Inc. v. United States, 279 U.S. 241 (1964), which found a private
hotel and restaurant could not exclude patrons based on race.) The non profit status is a substantial
distinction in that it is one recognized in many areas of the law and most significantly, in the IRS code.
Using the Rossi approved rationale that the public can avoid certain private areas, the distinction here is
more substantial, because the clubs where smoking and food service still exist present a brighter line of
demarcation. Patrons would well know whether they are entering a private club. The sham issue seen in
the Toledo case is avoided by the clearer distinction for the various criteria for a private nonprofit club.

The classification is germane to the law in that it prohibits tobacco smoke exposure in those
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arcas most available to the dining public and minors, but limiting the application that are less public and
the members may decide enjoy tobacco or not be protected from second hand smoke. Understanding
that the distinction exists based on the legislative determination that these clubs need not have the
protection to the proportion of public restaurants, the exemption is not based solely on existing
circumstances. The members of the excepted class can change. The ordinance applies equally to all
restaurants within its restrictions. Lastly, each class is different enough to suggest different restrictions.
The public can avoid private club restaurants to be protected from tobacco smoke, but will be more
challenged to find a public restaurant free of tobacco smoke.

Jusufi in his reply brief asserted that the city had no answer to the criteria set forth in Nankin. He
would have been better served if he paid attention from that same case that it was his burden to prove
beyond a reasonable doubt that there is no rational basis for the classification. Stafe v. Rossi is still good
law which this court must follow, and Jusufi has not met his burden to show that the rational basis
enunciated to that limited smoking ban to certain areas does not reasonably apply to the Wausau
ordinance in equal measure. Justice Douglas said it better:  “But the law need not be in every aspect
logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for
correction, and it might be thought the particular legislative measure was a rational way to correct it.”
Williamson at 487-488. :

The Motion to declare the ordinance unconstitutional and dismiss the citations in this case is
DENIED,

Dated at Wausau, Wisconsin this 18" day of July, 2006.

BY THE COURT:

PHILIP J FREEBURG,
Municipal Court Judge
City of Wausau, Wisconsin
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1. Dismissal

JUDGMENT

“A. Basis for dismissal

1. The court lacks jurisdiction over the person or subject

a. Personal jurisdiction over the defendant may be lacking
because of improper arrest, improper service of citation/
complaint, service upon the wrong person, or no venue (e.g,,
underage drinking offense occurred outside municipal
limnits)

b. Subject matter jurisdiction may be lacking because the
defendant is charged with a criminal offense or an offense for
which the municipality has not adopted an ordinance

1)

2)

The Uniform State Traffic Deposit Schedule (USTDS)
lists those traffic offenses that are non-criminal,
forfeiture actions, and thus within the municipal court’s
jurisdiction

All traffic offenses listed in Section II of the USTDS are
crimes and, therefore outside of the municipal court’s
jurisdiction

2. The citation or complaint is materially defective

a. A materially defective citation/complaint is one that

1)

2)

Can mislead the defendant; e.g., citation describes the
offense as “speeding” but shows the statute for reckless
driving '

Is incomplete; e.g., speeding ticket neglects to reflect
how fast the defendant was travelling

b. A citation reflecting the wrong birth date, license plate
number, color of the car, and the like is not materially
defective and should not be dismissed
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B. Types of dismissal

1. “With prejudice” means the prosecution is legally barred from
recharging the defendant with an offense arising out of the same
incident

a.  Example: dismissal based on lack of subject matter
jurisdiction

b.  Example: dismissal after a witness has been sworn in
c. See, Chap. 5, Sec. 2.C.

2. “Without prejudice” means the prosecution may recharge the
defendant with an offense based upon the same incident

C. Assessing costs or terms upon dismissal

63 Op. Atty. Gen. 1. Courts may not dismiss traffic complaints upon payment of penalty
328 (1974) and costs, or costs alone

2. Court costs were unknown to the common Jaw. Their origin is
strictly statutory

3. There is no statutory authority for the payment of costs, whether
called costs or “terms,” without a conviction

2. Default Judgment
A. Failure to appear at the initial appearance

800.035(8) 1. TIf the defendant has made a deposit in the amount set for the
violation, the court may enter a default judgment

a. The defendant is deemed to have tendered a plea of no contest
and submits to a forfeiture not exceeding the amount of the

deposit
1) The court may reject the plea and issue a summons

2) If the plea is accepted, the court, notwithstanding, may
summons the defendant into court to determine if
restitution should be ordered

3) If the defendant does not respond to the summons, the
court may issue a bench warrant
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800.035(9)

800.01(2)(2)

800.01(2)(b)
800.01(2)(c)

800.01(2)(d)

800.01(2)(e)

800.035(9)

800.09(1g)

800.045
800.035(8)

800.045
800.035(9)

800.09(1b)

2016

2.

b. I the defendant appears, the court must allow the defendant to
withdraw the “deemed” no contest plea

If the defendant has not made a deposit in the amount set for the
violation, the court may enter a defanlt judgment if proof of
jurisdiction is found

a. Proof of jurisdiction exists if the defendant

1) Is served with a citation/complaint personally or by
substitute service as provided under 801.11(1)(a) to

{c), (5), and (6)
2) Is arrested and brought before the court personally
3) Voluntarily appears before the court as provided by law

4) Is found to have acknowledged receipt of the citation or
complaint

5) The citation/complaint was sent by 1* class mail
In the alternative, the court may issue a summons or warrant

a. Ifa warrant is issued, the defendant may not be detained for
more than 48 hours prior to the initial appearance

The court may defer payment of any judgment or provide for
installment payments

B. Failure to appear at a pretrial conference

1.

If the defendant has made a deposit in the amount set for the
violation, the court may proceed in the same manner as if the
defendant did not appear at the initial appearance

If the defendant has not made a deposit in the amount set for the
violation, the court may proceed in the same manner as if the
defendant did not appear at the initial appearance

C. Failuare to appear for trial

1.

If the defendant fails to appear personally or by an attorney you
may find the defendant guilty and enter default judgment
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800.093(8) 2. Notwithstanding the default judgment, the court may summons
the defendant into court to determine if restitution should be
ordered

D. Court’s duty upon entering a default judgment

800.09(1g) 1. The court may defer payment of any judgment or provide for
installment payments
800.09(1g) 2. The court must notify the defendant by mail of the amount due,

including any restitution, the date by which it must be paid, and the
possible consequences of failure to pay ‘

814.29(1)(d) 3. The notice must also inform the defendant that if s/he is unable to

See Ch. 3, Sec. 3 pay the judgment because of poverty, as that term is used in
814.29(1)(d), s’he may request community service in lieu of
payment of the judgment

Recommendation  The notice should tell the defendant that s/he may arrange for payment
by installments by contacting the court by telephone or in person

3. Judgment upon Trial
A. Burden of proof
800.08(3) 1. The defendant is presumed to be innocent, and can be found guilty

only if the evidence - as it appears to the judge — is clear, is
satisfactory, and convincing to a reasonable certainty

2. The burden of proof is on the municipality
3. After all the evidence has been received, you must determine
whether or not the municipality has met its burden of proof and
make a finding of not guilty or guilty
B. Not guilty

1. You need take no further action except to docket the case and
return any deposit made by or for the defendant

Recommendation  You should explain the reasons for your decision
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C. Guilty

1. The court may defer payment of any judgment or provide for
installment payments

800.09(1g) 2. The defendant is present in court

a.  The court may defer payment of any judgment or provide for
installment payments

b.  The court is not bound by the deposit amount on the citation,
but your sentence must include a forfeiture amount that is not
less than the minimum nor more than the maximum set by
your ordinance

c.  The court must inform the defendant, orally and in writing, of
the amount due, including any restitution, the date by which it
must be paid and the possible consequences of failure to pay

814.29(1)(d) d.  The court must also inform the defendant, orally and in

See Ch. 3, Sec. 3 writing, that if s/he is unable to pay the judgment because of
poverty as that term is used in 814.29(1)(d), s’he may request
community service in lieu of payment of the judgment

e. Ifthe court determines that the defendant is unable to pay the
judgment because of poverty, the court must provide an
opportunity to pay in installments, taking into account the
defendant’s income

Recommendation You should explain the reasons for your decision
800.09(1g) 3. The defendant is not present in court

a.  The court is not bound by the deposit amount posted but your
sentence must include a forfeiture amount that is not less
than the minimum nor more than the maximum set by your
ordinance

b.  The court must ensure that the defendant is notified by mail
of the amount due, including any restitution, the date by
which it must be paid and the possible consequences of
failure to pay

o

814.29(1)(d) The court must also ensure that the defendant is notified that

See Ch. 3, Sec. 3 if s/he is unable to pay the judgment because of poverty as
that term is used in 814.29(1)(d), s/he may request community
service in lieu of payment of the judgment
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4.

814.65 .
302.46(1)(a)
Appendix 3, 6

2016

Penalties upon Conviction

A. Forfeitures/court costs/surcharges and witness fees

1.

The forfeiture cannot be less nor more than the amount set forth in
the ordinance

a.

In traffic cases the court is bound by the limits set forth in the
statutes

In non-traffic and other ordinances the court is bound by the
limits set by the municipality

Whenever the court imposes a forfeiture for a violation of a
municipal ordinance, the following must be added:

a.

b.

Court costs -- 814.65

Penalty surcharge -~ 757.05

Jail surcharge -- 302.46

Crime lab surcharge -- 165.755
Domestic abuse surcharge — 973.055(1)

1) Must be added to any forfeiture when the violation
involves an act by an adult person against a spouse or
former spouse, an adult with whom the adult person
resides or formerly resided, or against an adult with
whom the adult person has created a child and the
violation is of a local ordinance that conforms to:

940.201 Battery or threat to witness

941.20 Endangering safety by use of dangerous weapon
941.30 Recklessly endangering safety

943.01 Criminal damage to property

943.011 Damage or threat to property of witness

943.14 Criminal trespass to dwellings

943.15 Entry onto construction site or into locked
building, dwelling or room without consent

946.49 Bail jumping

947.01 Disorderly conduct

947.012 Unlawful use of telephone

947.0215 Unlawful use of computerized communication
systems

13-6



814.65
938.37(3)

814.65(4m)

State v Carter,
229 W2d 200
(Ct. App. 1999)

814.65

2016

OR
The defendant violated a municipal ordinance
conforming to 813.12 (Domestic abuse restraining order
or injunction)

Witness fees (except police officers and municipal employees)
may be assessed against all defendants in traffic cases and
against defendants age 17 and over in non-traffic cases

Blood test fee in OWI cases

1.

If the defendant is required to appear in municipal court and
the court finds the defendant guilty of violating § 346.63,
the court shall impose and collect from the defendant any
costs charged to or paid by a law enforcement agency for
the withdrawal of the defendant’s blood

. If at the time the court finds that the defendant committed

the violation, the law enforcement agency has not paid or
been charged with the costs of withdrawing the defendant’s
blood, the court shall impose and collect the costs the law
enforcement agency reasonably expects to be charged for
the withdrawal, based on the current charges for this
procedure

. The court shall disburse the amounts it collects under this

subsection to the law enforcement agency that requested the
blood withdrawal

. The court may not impose on the defendant any cost for an

alternative test provided free of charge as described in
§ 343.305(4)

B. A zero forfeiture/court costs only/ a forfeiture only

1.

If you impose a zero forfeiture, you may but are not required to
assess any surcharges

You must, however, impose the statutory court costs against
defendants age 14 and over

Only court costs may be added to parking violations
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814.65(1) 3,

No court costs, fees, or surcharges may be added to
a. Seat belt cases

b. Failure to carry proof of vehicle insurance

800.093 5. Restitution—Non-Traffic

A. General provisions

800.09(1j) 1.

800.093(7)
800.09(1d) 2.
800.093(6) 3.
800.093(5)(c) 4,
800.093(6)

800.093(6) 5.
800.093(5)(c) 6.

2016

Community service work may be in lieu of restitution only if agreed
to by the person to whom restitution is owed

a. Any restitution made by community service will be set off
against any judgment in favor of the victim in a civil action
arising out of the facts or events that were the basis for the
restitution

b. Nothing in the statutes prohibits a court from entering a
judgment that includes both monetary payment of restitution
and an order of community service in lieu of forfeiture and
add-ons

If a judgment includes restitution, the court must apply any
payment received to satisfy the restitution first

If the court orders that restitution be paid to more than one person,
the court may direct the sequence in which payments are to be
made

The court must order that all restitution to victims be made
before restitution to any insurer, surety or other person who has
compensated a victim for a loss

If more than one defendant is ordered to make payments to the
same person, the court may apportion liability between the
defendants or specify joint and several liability

a. If the court specifies that two or more defendants are jointly and
severally liable, the court shall distribute any overpayments so
that each defendant, as closely as possible, pays the same
proportion of the ordered restitution

The court, if it determines that justice so requires, may order

restitution to reimburse any insurer, surety or other person who has
compensated a victim who would qualify for restitution
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State v Storlie, 7. Municipal courts may not order restitution for normal costs of law
2002 WI App 163 enforcement
256 W2d 500 ‘

B. Restitution from juveniles

See Juvenile Chapter for options

C. Restitution from adults

800.093(1) 1. The municipal court, in addition to ordering any payment
authorized by law, may order a defendant to make full or partial
restitution to any victim or, if the victim is deceased, to his or her
estate if the court finds all of the following:

a. The defendant is guilty of violating
1) A nontraffic ordinance, or
346.65(2r) 2)  346.63 (OWI/BAC/OCS) — this is the only traffic

violation that can give rise to a restitution claim in
municipal court

973.20 b. The violation resulted in damage to the property of or physical
injury to a person other than the defendant

800.093(2) 2. The court may not order a defendant to pay more than the limit set

799.01(1)(d) for small claims court actions (currently $10,000) including

property damage, personal injury & special damages

800.093(3) D. Property damage
1. If the violation resulted in damage to or loss or destruction of
property of another person, the restitution order may require that the
defendant do one of the following
a.  Return the property to the owner or owner’s designee
b.  Ifreturn of the property is impossible, impractical or
inadequate, pay the reasonable repair or replacement cost or

the greater of the following:

1) The value of the property on the date of its damage, loss
or destruction '
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800.093(4)

800.093(5)

2016

2} The value of the property on the date judgment is
rendered, less the value of any part of the property
returned, as of the date of its return

E. Personal injury

1. If the violation resulted in physical injury, the restitution order may
require that the defendant do one or more of the following

d.

Pay an amount equal to the income loss due to the offense
and the cost of necessary medical and related professional
services and devices relating to physical, psychiatric or
psychological care and treatment. May not include an award
for pain and suffering

It the injured person’s sole employment at the time of the
injury was performing the duties of a homemaker, pay an
amount sufficient to reimburse the person for any payments
made to another to perform those duties from the date of the
injury and to ensure that the duties are continued until the
person is able to resume performance of the duties

F. Special damages

1. The restitution order may require that the defendant do one or more
of the following

a.

Pay all special damages, but not general damages, including,
but without limitation because of enumeration, the money
equivalent of loss resulting from property taken, destroyed,
broken or otherwise harmed and out-of-pocket losses, such
as medical expenses, substantiated by evidence in the record,
that could be recovered in a civil action against the defendant
for his or her conduct in the commission of the violation

Pay an amount equal to the income lost, and reasonable out-
of-pocket expenses incurred, by the person against whom the
violation was committed as a result of the commencement of
the action or of cooperating in the investigation and
prosecution of the violation
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800.093(8)(b)

800.093(8)(b)

800.093(8)(a)

800.093(8)(a)!.

800.093(8)(a)2.
800.093(8)(a)3.
800.093(8)(2)4.

800.093(8)(a)5.

800.093(8)(b)

800.093(8)(b)

6.

800.095 (1)

2016

G. Court must hold a hearing

1.

The court may hold the restitution hearing at the time of any court
appearance by the defendant, or may summon the defendant to
appear

‘The court may waive the rules of practice, procedure, pleading and
evidence at the hearing, except provisions relating to privileged
communications and personal transactions or communication with a
decedent or mentally ill person

In determining whether to order restitution and the amount thereof,
the court must consider all of the following

a. The amount of loss the victim suffered as a result of the
violation

b. The financial resources of the defendant

c. The present and future earning ability of the defendant

d. The needs and eaming ability of the defendant’s dependents
e. Any other factors which the court deems appropriate

The court must give the victim an opportunity to present evidence
and arguments pertaining to the amount of loss suffered as a result

- of the violation

a. The victim has the burden of demonstrating the amount of the
loss by a mere preponderance of the evidence

‘The court must give the defendant the opportunity to present
evidence and arguments challenging the amount of the loss and his
or her ability to pay

a. The defendant has the burden of demonstrating his or her ability
to pay or lack thereof by a mere preponderance of the evidence

Possible Consequences If Defendant Fails to Pay

A. Summary of possible consequences

1.

If the defendant fails to pay, the court may order any one or any
combination of orders, suspending the defendant’s driving
privilege, imprisoning the defendant, assigning the defendant’s
income to the municipal court or requiring community service

13-11



800.095(3) a. Exception: the court may not order the suspension of the
defendant’s operating privileges or order the imprisonment of
the defendant
1) For failure to pay restitution, or

2) If service of the citation/complaint was made by mail

800.09(1g) 2. The court must have informed the defendant of the foregoing
possible consequences at the time judgment was entered

B. Suspension of driving privileges

800.095(1)(a)6. 1. Suspension may not be ordered if the judgment was entered solely
for a violation unrelated to the violator’s operation of a motor
vehicle

a. Exception: Suspension may be ordered if the judgment is
against a juvenile under Chapter 938

345.28(1)(c) b. Nonmoving traffic offenses (parking citations) are related to the
operation of a motor vehicle

800.095(1)(a) 2. The court may order the suspension of the defendant’s operating

345.47(1)a) privileges until the judgment is paid, but not longer than two years

800.095(1)(a)2. a. The order may be made concurrent or consecutive to any other

suspension or revocation

b. If not specified, DOT must implement the suspension
concurrent with any other suspensions or revocations

800.095(1)(a)1. 3. If'the defendant pays, the court must notify DOT within seven days
800.095(1)(a)5. 4. During the suspension period, the court must consider any request
See Ch. 3, Sec. 3 by the defendant to have the order reconsidered based on an

inability to pay because of poverty as that term is used in
814.29(1)(d). If poverty is determined, the court must withdraw
the suspension and

a. Grant the defendant more time to pay, or

b. Order community service
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800.095(1)(a)3m. 5.

800.095(1)(a)3. 6.
800.095(1)4. 7.
800.095(1)(@)6.

If the court terminates the suspension because the defendant agreed
to a payment plan or community service, the defendant can be re-
suspended for failure to perform but only for the time remainder
of the initial two year suspension

If the judgment remains unpaid at the end of two years, the court
may not enter further suspensions in relation to the outstanding
judgment

Serving the two year suspension does not relieve the defendant’s
obligation to pay the judgment

C. Iinprisonment

800.095(1)(b)2. Y

800.095(1)(b)2.2.

800.095(1)(b)2.b.

800.095(1)(b)2.c.

800.095(1)(b)2.d.

800.095(1)(b)1.a. 3.
800.095(1)(b)1.b.

800.095(1)(b)1.a.

2016

No person shall be imprisoned unless the court makes a finding,
either at sentencing or thereafter, that the defendant has

a. The ability to pay within a reasonable time and fails to do so

b. Failed, without good cause, to perform the community service
as ordered

c. Failed to attend a good cause/poverty/indigency hearing offered
by the court to provide the defendant with an opportunity to
determine whether he or she has the ability to pay

d. Failed, without good cause, to complete an assessment or
treatment related to alcohol or drugs that was ordered in lieu of
a monetary forfeiture

If at the time of sentencing or thereafter the defendant is found to
meet the poverty criteria set forth in 814.29(1)(d)

a. 'The defendant shall be presumed to be unable to pay

b. The court must cither suspend or extend payment of the
judgment or order community service

The maximum term that a court may impose is 90 days for any one
judgment

a. The term may be concurrent with or consecutive to any other
term imposed at any time by any court

b. A credit shall be applied against the amount owed of $50 for
each day of imprisonment, including imprisonment following
an arrest :
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800.095(1)(b)3. 4.

800.095(2) 5.

938.17(1)(b) 6

938.17(1)(b)

Recommendation

The court must allow work (“Huber”) privileges

At any time prior to imprisonment, the defendant may request a
review of any findings allowing the court to order imprisonment

The court may sentence a person under 17 years of age to jail, but
subject to all of the following:

a. Must be for a traffic-related violation

b. Must be for failure to pay a forfeiture

c. The ‘jail” is a juvenile detention facility

NOTE: Whether juvenile will be placed in a juvenile detention
facility may be subject to whether sheriff will accept juvenile

and/or whether there is space available.

It is strongly recommended that you not incarcerate a juvenile

See, format D).  Assignment of income

p- 13-A

800.095(1)(c)2. 1.

800.095(1)(c)7. 2.

800.095(1)(c)5. 3.

800.095(1)(c)3. 4.

2016

The court may order the assignment of up to 25% of the defendant’s
wages, salaries, commissions, earnings, workmen’s compensation,
unexempt pension benefits, or lottery prizes or other money due or
to be due, to be assigned for payment of unpaid forfeitures, costs,
fees, surcharges, or restitution

The order is not subject to spousal signature, time limits or other
limitations set forth in 241.09, Wage Assignments

The notice required to be given by the court to a person from whom
the defendant receives or will receive money may be a notice of the
court, a copy of the executed assignment or a copy of that part of the
court order that directs payment

Upon entering the order for assignment, unless the court finds that
income withholding is likely to cause the defendant irreparable
harm, implementation of the order requires the court to provide
notice of the assignment by regular mail to the last known address of
the person from whom the defendant receives or will receive money
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800.095(1)(c)7.

565.30(51)(a)

800.095(1)(c)4.

800.095(1)(c)6.

800.095(1)(c)7.

800.095(1)(c)8.

2016

a. The notice shall require the person to inform the court about any
prior assignments by another municipal court or under
778.30(1) or 973.05(4) the person received relating to the same
defendant

b. The notice must include a form upon which the person may
designate from whom the prior assignment was received

c. The person must return the form to the court within ten days
after receipt of the notice '

Annually, the administrator of the state lottery must provide each
municipal court with a list of the winners or assignees, since the date
of the latest list of a lottery prize, that is payable in installments

a. If the court determines that a person on the list may be subject to
an assignment order, the court may send notice of the order to
the administrator, including the name and address of the
defendant and the amount owed

b. The court must notify the administrator when the assignment has
been satisfied

The person receiving the order

a. May deduct an amount equal to the person’s disbursements, not
to exceed $3.00, for each payment made to the court

b. Must withhold the amount specified in the notice (not to exceed
25%) from any money that person pays to the defendant later
than one week after receipt of the notice

1} The person must send the amount withheld to the municipal
court within five days thereafter

2) If the person has received a prior assignment, the person
must keep the last assignment and implement it after the

prior assignment(s) is paid in full

If the person receiving the notice fails to withhold or send the
money to the municipal court, the person may be proceeded against

a. Under the principal action under 800.12 for contempt
b. Under ch.788 (Collection of Forfeitures) and required to forfeit

not less than $50 nor more than 1% of the amount not withheld
or sent
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800.095(1)(c)9.

800.095(1)(c)11.

Recommendation

800.09(1j)

Ch. 104

Recommendation

2016

8. If an employer who receives a notice fails to notify the municipal

court within 10 days after an employee is terminated or temporarily
or permanently leaves the employer’s employment, the employer
may be proceeded against under the principal action under 800.12
for contempt

An employer who uses an assignment as a basis for the denial of or
discharge from employment or any disciplinary action against an
employee may be fined not more than $500 and may be required to
reinstate with full back pay to the employee

The notice should include information to the person as to his
responsibilities and the consequences of not meeting them

Community service

L.

The court may order the defendant to perform community service
work in lieu of making restitution or paying the forfeiture and add-
ons

a. Community service work may be in lieu of restitution only if
agreed to by the person to whom restitution is owed — See the
“Restitution, General provisions™ section in this chapter for
more, related information

b. The work may be for a public agency (e.g., street department,
school system) or nonprofit charitable organization (e.g.,
church, Elks Club) that agrees to accept the work

c. The number of hours ordered may not exceed the number
determined by dividing the amount owed by the minimum wage
for adults in nonagriculture, nontipped employment

The court must ensure that

a. The defendant is provided with a written statement of the terms
of the community service order and

b. The community service order is monitored

Before you order community service, a program should be established
with the approval and consent of the municipality, taking into account
any applicable insurance needs and the requirement of supervision
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7. Other Court Orders upon Conviction

A.

349.03(1)
343.30(19)(2)

343.30(1q)(b)1.
343.30(1g)(b}4m.

346.65(2f)

349.03(2m)
343.30(1p)

125.07(4)

341.04(3)(c)

1343.30(1n)
346.57(4)(gm), (h)

NOTE:
B.
. 343.30(1)
Recommendation

343.30(6)(b)2&:3

125.07(4)

2016

Mandatory court orders upon conviction

1.

>

You must revoke a person’s operating privilege upon conviction for
an OWI/PAC/OCS violation from 6- 9 months

You must suspend a person’s driver license for 3 months upon
conviction for an “Absolute Sobriety” violation

You must suspend a juvenile’s license as authorized by 343.30(6)(b)
upon conviction for second and subsequent violations, within a 12
month period, of an underage drinking ordinance involving a motor
vehicle '

For unregistered vehicles, in addition to any forfeiture imposed, the
court is required to order the defendant to apply for registration

If speed is at least 25 mph over a non-posted 55 mph speed limit or a
posted 65 or 70 mph speed limit, the court must order a 15-day
suspension

Your authority to suspend a person’s privilege to operate a motor
vehicle in Wisconsin applies to Wisconsin and out of state residents

Discretionary court orders upon conviction

1.

You may suspend a defendant’s operating privilege for a period not
to exceed one year for violating state traffic laws or any local
ordinance enacted under Ch, 349

It is recommended that this tool be used sparingly and only in cases
of extremely dangerous violations or drivers

You may suspend the operating privilege of an underager for a first
conviction for violation of 346.93, underage person possessing
alcohol beverage in motor vehicle, for not more than one year, not
more than two years on a second or greater offense :

You may suspend a juvenile’s license as authorized by 343.30(6)(b)
for violations of an underage drinking ordinance
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' Trans 101.07

30.80(2)

800.115(5)
800.115(3)

800.115(4)
345.37(1)(b)
345.37(2)

OAG 1-00

800.115(1)
345.37
Form Q

800.115(2)

2016

C. Point Reduction & Boating Safety— Course

1. If the object is to have the defendant avoid a suspension that would

result from pending charges, you must delay entering conviction on
those charges until the defendant has completed the school

a. A person’s point record will be reduced by the number of points
accumulated up to 3 if DOT is furnished with certification that
the person has satisfactorily completed traffic safety school

~ b. The traffic school can be used for point reduction purposes only

once in a three-year period

. In violations of a boating ordinance adopted in conformity with

30.68, in addition to the forfeiture, you must order the defendant to
obtain a certificate of satisfactory completion of a boatmg safety
course

Reopening Judgments

A. General provisions

1. Upon a motion being received or made by the court, the court must

provide notice to all parties and schedule a hearing on the motion

. The parties may stipulate and the court may approve the reopening

of a judgment for any reason

. The court may impose costs before granting the motion

a. Exception: In a traffic case, if the defendant posted a deposit
there is no authority to impose costs

b. The amount may not to exceed $300.00

¢. The amount may not be imposed by a blanket order, discretion
is to be exercised in each case

B. Time limits

1. A defendant may, within 6 months afier the judgment is entered,

move for relief from the judgment because of mistake,
inadvertence, surprise, or excusable neglect

. Any party, including the court on its own motion, may at any time

move to reopen the judgment based on any of the following:
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City of Kenosha
v Jensen

184 W2d 91
(CA 1994)

a. Fraud, misrepresentation or other misconduct of the opposing

party

b. The judgment is void

c. Itisno longer equitable that the judgment should have
prospective application

d. Any other reasons justifying relief from the operation of the
judgment

9.  Additional Forfeiture Collection Options

66.0115 A. Withholding of city licenses or pérmits

1.

A city, town or village may refuse to issue a license or permit to
anyone “who has not paid an overdue forfeiture resulting from a
violation of an ordinance of the municipality”

The municipality may not refuse to issue a marriage, dog or
hunting/fishing license even if the requesting party has an overdue
forfeiture

The municipality may not refuse to issue a license or permit to a
person who is appealing the imposttion of the forfeiture

Municipalities within a county may compact with each other to
refuse to issue a license or permit to any person who has an
overdue forfeiture to any municipality that is a party to the
agreement

938.343(2) B. Suspension of hunting or fishing licenses of juveniles

1.

2.

2016

A municipal court may order the suspension of either license for a
maximum of two years if the juvenile has failed to pay a forfeiture
to the court within one year of the date on which it was imposed

Such a suspension cannot be ordered together with a suspension of

the juvenile’s driver license. The court must choose one or the
other
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800.095(5)

755.21(1), (2), & (3) 2.

71.935(2)

800.095(6)

71.935(5)

2016

3.

1.

1.

The order suspending a juvenile’s hunting or fishing license should
be sent to:

Dept. of Natural Resources
101 S. Webster St.

P. O. Box 7921

Madison, WI 53707
Phone: (608) 266-2621

C. Use of collection companies

The court may employ a collection company to collect judgments
under 755.21

The agency is to be paid out of the proceeds it collects, and the
amount received by the court is to be considered the amount
collected for distribution purposes to the state

D. Tax Refund Intercept

The court or a collection agency may certify to the Dept. of
Revenue, the amount of any unpaid forfeiture of $20 or more and
the DOR may then deduct the amount of the forfeiture from any
income tax refunds owing to the defendant. Municipalities may
accomplish this through the use of private collection agencies

Link to information on Wisconsin’s Tax Intercept —
www.revenue.wi.gov/ise/trip/index.html

Procedure

a. Municipality certifies name and social security number or
driver license number of debtor in an electronic format
prescribed by the Dept. of Revenue

b. Within 5 days after certification, the court must notify the
debtor of the certification, the basis for it, and the right to
appeal

c. An administration fee will be charged only when money is
collected for the municipality. The debtor will be charged by
DOR the administrative fee. The fee is currently $5 per
intercept
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800.095(8) E. Transfer of unclaimed money

1. Where the municipality is holding money belonging to a
defendant, and that money is unclaimed for more than