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I. INTRODUCTION 
 

On Januar y 6,  2009,  t he Supr eme Cour t  i ssued an or der 1 
aut hor i z i ng t he ci t at i on of  unpubl i shed Cour t  of  Appeal s  
opi ni ons f or  t hei r  per suasi ve val ue.   The r ul e amendment  al l ows 
t he ci t at i on of  unpubl i shed opi ni ons i ssued on or  af t er  Jul y 1,  
2009,  whi ch ar e aut hor ed by a member  of  a t hr ee- j udge panel  or  
by a s i ngl e j udge.   The r ul e excl udes f r om ci t at i on per  cur i am 
opi ni ons,  memor andum opi ni ons,  summar y di sposi t i on or der s,  and 
ot her  or der s.   See Appendi x B,  Supr eme Cour t  Or der .   The cour t  
or der ed t hat  a commi t t ee gat her  i nf or mat i on r egar di ng t he i mpact  
of  t he r ul e amendment .   The or der  st at ed:  
 

I T I S FURTHER ORDERED t hat  t he cour t  wi l l  convene a 
commi t t ee t hat  wi l l  i dent i f y dat a t o be gat her ed and 
measur ed r egar di ng t he ci t at i on of  unpubl i shed 
opi ni ons and expl ai n how t he dat a shoul d be eval uat ed.  
Pr i or  t o t he ef f ect i ve dat e of  t hi s r ul e amendment ,  
t he commi t t ee and CCAP st af f  wi l l  i dent i f y met hods t o 
measur e t he i mpact  of  t he r ul e amendment  and est abl i sh 
a pr ocess t o compi l e t he dat a and make ef f ect i ve use 
of  t he cour t ' s  dat a keepi ng syst em.  The dat a shal l  be 
pr esent ed t o t he cour t  i n t he f al l  of  2011.  

 
The commi t t ee member s ar e:   

Just i ce Davi d T.  Pr osser  Jr . ,  Supr eme Cour t  
Judge Edwar d R.  Br unner ,  Cour t  of  Appeal s,  Di st r i ct  3 
Jean Bousquet ,  Chi ef  I nf or mat i on Of f i cer  ( CCAP)  
Peg Car l son,  Chi ef  St af f  At t or ney,  Cour t  of  Appeal s 
Jane Col wi n,  St at e Law Li br ar i an 
Joseph Ehmann,  Fi r st  Assi st ant  St at e Publ i c Def ender  
Mi chael  Hef f er nan,  Fol ey & Lar dner  
Gr egg Her man,  Loeb & Her man 
Ther esa Owens,  execut i ve assi st ant  t o t he Chi ef  Just i ce,  
r epor t er  f or  commi t t ee 
Davi d Schanker ,  Cl er k of  t he Supr eme Cour t  & Cour t  of  
Appeal s  
Apr i l  Sout hwi ck,  At t or ney,  Judi c i al  Counci l  
Chr i st opher  Wr en,  Assi st ant  At t or ney Gener al ,  Cr i mi nal  
Appeal s Uni t  
Davi d Zi emer ,  Wi sconsi n Law Jour nal  

 
On Mar ch 12,  2009,  t he commi t t ee met  and di scussed t he 

pot ent i al  i mpact  of  t he r ul e amendment .   Supr eme Cour t  Just i ce 
Davi d Pr osser  Jr .  f aci l i t at ed di scussi on of  i ssues i ncl udi ng 
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accessi bi l i t y  t o unpubl i shed opi ni ons,  pot ent i al  consequences of  
t he amendment ,  pr epar at i ons t hat  per sons or  or gani zat i ons ar e 
maki ng or  shoul d be consi der i ng pendi ng t he Jul y 1,  2009 
ef f ect i ve dat e of  t he r ul e,  whet her  j udges wi l l  c i t e unpubl i shed 
opi ni ons,  what  dat a shoul d be gat her ed t o anal yze t he i mpact  of  
t he r ul e,  and met hods by whi ch t he commi t t ee coul d measur e t he 
i mpact  of  t he r ul e.   Just i ce Pr osser  r evi ewed t he dr af t  mi nut es 
of  t he Mar ch meet i ng and asked t hat  t he mi nut es be r evi sed,  
ampl i f i ed,  and t r ansf or med i nt o an i nt er i m r epor t .   The r epor t  
wi l l  ser ve as a r ef er ence and gui de f or  t he r evi ew of  t he r ul e' s 
i mpact .  
 
 
II. ACCESSIBILITY 
 
 The commi t t ee di scussed whet her  i t  was necessar y t o expand 
or  i mpr ove t he accessi bi l i t y  t o unpubl i shed opi ni ons.   Access t o 
unpubl i shed opi ni ons i s avai l abl e t hr ough ( 1)  Wi sconsi n Cour t  
syst em and t he St at e Bar  of  Wi sconsi n' s web si t es,  ( 2)  St at e Law 
Li br ar y,  ( 3)  West l aw,  ( 4)  Lexi sNexi s,  ( 5)  Loi s l aw,  ( 6)  Fi ndl aw,  
and ( 7)  Fast case.   The Wi sconsi n Law Jour nal  and t he St at e Bar ' s  
Casel aw Expr ess al so make avai l abl e summar i es of  unpubl i shed 
opi ni ons wi t h l i nks t o t he f ul l  t ext .  Commi t t ee member s 
i ndi cat ed t hat  accessi bi l i t y  and avai l abi l i t y  wer e adequat e and 
t hat  subst ant i al  changes wer e not  necessar y.   The commi t t ee 
r easoned t hat  t he r ul e i mpact s a l i mi t ed number  of  opi ni ons 
cont ai ni ng r easoni ng t hat  may be hel pf ul  t o l i t i gant s.   The 
member s not ed t hat  an i ncr easi ng number  of  onl i ne r esour ces 
pr ovi de access,  and pr i nt  and el ect r oni c medi a not i f y at t or neys 
of  new unpubl i shed opi ni ons.  

 
The commi t t ee,  however ,  i dent i f i ed sever al  ar eas i n whi ch 

accessi bi l i t y  of  unpubl i shed opi ni ons coul d be i mpr oved.   Joseph 
Ehmann expr essed concer n about  t he l ack of  access f or  pr o se 
l i t i gant s and some member s of  t he pr i vat e bar  due t o expense and 
exper i ence.  He st at ed t he r ul e f avor s at t or neys wi t h t i me and 
r esour ces.   Ther e ar e a number  of  sour ces f or  unpubl i shed 
opi ni ons but  each sour ce pr esent s di f f er ent  sear ch capabi l i t i es.   
One sour ce may pr ovi de unpubl i shed opi ni ons i n t he sear ch 
r esul t s but  anot her  sour ce may r equi r e separ at e sear ches of  
publ i shed and unpubl i shed opi ni ons.   Chi ef  I nf or mat i on Of f i cer  
Jean Bousquet  of f er ed t hat  access t o unpubl i shed opi ni ons coul d 
be i mpr oved i n t he way i n whi ch t he opi ni ons ar e pr esent ed on 
t he cour t ' s  websi t e.   CCAP i s devel opi ng a new sear ch engi ne t o 
i mpr ove sear ch capabi l i t i es f or  opi ni ons.   Cl er k Davi d Schanker  
r ecommended t hat  opi ni ons post ed on t he cour t ' s  websi t e shoul d 
be updat ed i f  t he cour t  amends t hem at  a l at er  dat e.   Cur r ent l y,  
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an amended ver si on of  an opi ni on i s not  upl oaded t o t he web 
si t e.   Cl er k Schanker  expl ai ned t hat  t he opi ni ons on t he cour t ' s  
websi t e i ncl ude a di scl ai mer  t hat  t hey ar e subj ect  t o edi t i ng.  
I n l i ght  of  t hi s new r ul e al l owi ng ci t at i on as wel l  as t he 
abi l i t y  t o f i l e an el ect r oni c br i ef  wi t h hyper l i nks t o opi ni ons,  
Cl er k Schanker  r ecommended modi f y i ng t he aut omat ed pr ocess t o 
pr ovi de t he f i nal  ver si on of  t he opi ni on on t he cour t ' s  web 
si t e.    

 
The commi t t ee di scussed whet her  t he assi gnment  of  publ i c 

domai n c i t at i ons ( PDC)  shoul d be r evi s i t ed.   Jane Col wi n 
suggest ed t hat  t he cour t  of  appeal s shoul d assi gn a publ i c 
domai n c i t at i on t o each unpubl i shed opi ni on.   The cour t ' s  
cur r ent  pr act i ce i s t o assi gn a PDC t o t he t abl e l i s t i ng 
unpubl i shed opi ni ons but  does not  assi gn a PDC t o each 
unpubl i shed opi ni on.   Ms.  Col wi n opi ned t hat  a user  coul d f i nd 
an unpubl i shed opi ni on mor e easi l y wi t h a PDC.   She al so not ed 
an accessi bi l i t y  i ssue on t he cour t ' s  web si t e.   Ms.  Col wi n 
expl ai ned t hat  a user  conduct i ng a sear ch by PDC i n West l aw 
r ecei ves t he t abl e l i s t i ng unpubl i shed opi ni ons but  a sear ch by 
PDC on t he cour t ' s  websi t e f ai l s  t o r et ur n t hi s l i s t .   She 
r ecommended t hat  gui del i nes on t he i mpl ement at i on of  t he r ul e 
shoul d i nf or m at t or neys t hat  a PDC r el at es t o t he t abl e but  not  
a speci f i c  unpubl i shed opi ni on.   The commi t t ee not ed t hat  r ul e 
pet i t i ons mi ght  be f i l ed dur i ng t he r evi ew per i od of  t hi s r ul e 
amendment  on i ssues such as PDC assi gnment  or  expansi on of  t he 
r ul e t o i ncl ude ot her  unpubl i shed opi ni ons.  
 
 
III. PRACTICE OF LAW 

 
The commi t t ee di scussed t he pot ent i al  i mpact  of  t he 

amendment  on t he manner  i n whi ch at t or neys and t he cour t s 
conduct  busi ness.   The r ul e speci f i cal l y st at es t hat  an at t or ney 
has no dut y t o r esear ch or  c i t e unpubl i shed opi ni ons.   Some 
commi t t ee member s expr essed concer ns about  t hi s  pr ovi s i on.   I t  
was suggest ed t hat  t he r ul e does cr eat e an obl i gat i on f or  an 
at t or ney t o r esear ch unpubl i shed opi ni ons when t he ot her  par t y  
c i t es an unpubl i shed opi ni on.   I n addi t i on,  Mr .  Ehmann expr essed 
concer n t hat  t he r ul e i mposed no obl i gat i on t o r esear ch t he 
unpubl i shed opi ni ons on t he ot her  s i de of  an i ssue.  He asser t ed 
t he l ack of  an obl i gat i on t o r esear ch t he ot her  s i de of  an i ssue 
woul d be det r i ment al  t o pr o se l i t i gant s and cr eat es t he 
per cept i on t hat  t he r ul e f avor s at t or neys wi t h t i me and 
r esour ces.   Mi chael  Hef f er nan f ur t her  opi ned t hat  t he r ul e 
cr eat es a needl ess compl i cat i on t o t he pr act i ce of  l aw t hat  wi l l  
i ncr ease cost s.   Mr .  Hef f er nan expl ai ned t hat  hi s opposi t i on t o 
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t he r ul e was based on t he r easoni ng t hat  t he cour t  of  appeal s i s 
a cour t  t hat  deal s wi t h a hi gh vol ume casel oad but  i s not  a l aw-
maki ng cour t .    

 
The new ci t at i on r ul e expands t he body of  l aw avai l abl e t o 

at t or neys.   An at t or ney may r el y  on t he per suasi ve val ue of  an 
unpubl i shed opi ni on t o suppor t  an ar gument  or  poi nt  out  a need 
t o c l ar i f y t he l aw on an i ssue.   Chr i st opher  Wr en st at ed t hat  
t he avai l abi l i t y  of  unpubl i shed opi ni ons pr ovi des a mechani sm 
f or  at t or neys t o al er t  j udges t o i nconsi st enci es i n opi ni ons 
( e. g. ,  oper at i ng whi l e i nt oxi cat ed l aw,  f ami l y l aw) .   Mr .  Wr en 
not ed t hat  t he r ul e amendment  exposes l egal  r easoni ng t hat  was 
ot her wi se hi dden.   Member s acknowl edged t hat  at t or neys have been 
usi ng ar gument s f r om unpubl i shed opi ni ons but  not  c i t i ng t he 
unpubl i shed opi ni on.   Gr egg Her man poi nt ed out  t hat  t he r ul e 
br ought  mor e bal ance because pr i or  t o t he amendment ,  i t  was 
accept abl e t o c i t e t r i al  cour t  deci s i ons but  not  cour t  of  
appeal s unpubl i shed deci s i ons.   Mr .  Her man expl ai ned t hat  t he 
r ul e al so al l evi at es t he di f f i cul t  s i t uat i on i n whi ch an 
at t or ney has t o expl ai n t o a c l i ent  t hat  t he cour t  has al r eady 
deci ded an i ssue but  t he at t or ney i s unabl e t o c i t e t he deci s i on 
i n suppor t  of  hi s c l i ent ' s case because t he deci s i on i s  
unpubl i shed.  

 
Si nce any meani ngf ul  r esear ch f or  unpubl i shed opi ni ons wi l l  

have t o be done usi ng onl i ne dat abases,  t he new r ul e wi l l  i mpact  
an at t or ney' s l egal  r esear ch and comput er  ski l l s .   At t or neys 
wi l l  now need t o sear ch onl i ne i n addi t i on t o usi ng t he l egal  
t r eat i ses t hey may have r el i ed on i n t he past .   Mr .  Her man 
st at ed t hat  t he l egal  pr of essi on shoul d not  set t l e f or  t he 
l owest  common denomi nat or  r egar di ng l egal  r esear ch ski l l s  but  
shoul d expect  a hi gher  st andar d of  l egal  pr act i ce.    

 
The commi t t ee al so di scussed t he pot ent i al  i mpact  of  t he 

r ul e on t he j udi c i al  wor kl oad and case pr ocessi ng.   I n speaki ng 
on behal f  of  t he Cour t  of  Appeal s,  Di st r i ct  Thr ee,  onl y,  Judge 
Br unner  st at ed t hat  j udges expend t he same ef f or t  i n a per  
cur i am opi ni on,  r egar dl ess of  whet her  t he opi ni on i s publ i shed 
or  unpubl i shed.   He suggest ed t hat  a publ i shed opi ni on mi ght  
s i mpl y r ecei ve mor e pr oof i ng or  edi t i ng.   Judge Br unner  pr edi ct s 
t he amendment  wi l l  not  i mpact  t he cour t  of  appeal s '  wor kl oad,  
but  he does expect  an i ncr ease i n t he number  of  appeal s on 
i nef f ect i ve ass i st ance of  counsel .   I n r esponse t o Judge 
Br unner ' s pr edi ct i on t hat  i nef f ect i ve assi st ance cl ai ms woul d 
i ncr ease,  Mr .  Ehmann st at ed t hat  he ant i c i pat ed t hat  at t or neys 
woul d pose t he i ssue about  i nef f ect i ve assi st ance t o t he cour t  
soon af t er  ef f ect i ve dat e of  t he amendment .   Judge Br unner  
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pr oj ect ed an i ncr ease i n t he t r i al  cour t  wor kl oad but  not ed t he 
r equi r ement  t hat  an at t or ney pr ovi de a copy of  an unpubl i shed 
opi ni on wi l l  hel p a gr eat  deal .   The commi t t ee r ecommends t hat  
f eedback on t he r ul e amendment  be sought  at  a f ut ur e Judi c i al  
Conf er ence.    

 
The commi t t ee quest i oned whet her  a j udge mi ght  t ake mor e 

t i me t o wr i t e an unpubl i shed opi ni on t hat  may be ci t ed f or  i t s  
per suasi ve val ue.   Chi ef  St af f  At t or ney Peg Car l son st at ed t hat  
t he cour t  of  appeal s has a mechani sm t o measur e t he number  of  
days f r om submi ssi on t o di sposi t i on of  a case.   The i ssue woul d 
be whet her  t hi s st at i st i c pr ovi des any i nsi ght  i nt o t he i mpact  
of  t hi s r ul e amendment .   Some commi t t ee member s not ed t hat  i t  
woul d be di f f i cul t  t o at t r i but e t he l engt h of  t i me spent  on 
wr i t i ng an unpubl i shed opi ni on t o a r ul e al l owi ng ci t at i on of  
unpubl i shed opi ni ons.  Anot her  i ssue t hat  ar ose was whet her  t he 
publ i cat i on cr i t er i a or  pet i t i on f or  r evi ew cr i t er i a woul d be 
modi f i ed f ol l owi ng t he i mpl ement at i on of  t he c i t at i on r ul e.    

 
The commi t t ee br i ef l y di scussed a per cept i on t hat  a cour t  

may t end t o deci de cases di f f er ent l y because an unpubl i shed 
opi ni on may be ci t ed f or  per suasi ve val ue.  Member s of  t he 
commi t t ee bel i eved t hat  j udges have been r evi ewi ng unpubl i shed 
opi ni ons and r ai sed t he quest i on of  whet her  t he cour t s wi l l  c i t e 
an unpubl i shed opi ni on.   Apr i l  Sout hwi ck not ed t he r ul e 
amendment  mi ght  hei ght en t he si gni f i cance and cour t ' s  per cept i on 
of  an unpubl i shed opi ni on.   As an exampl e,  Ms.  Sout hwi ck 
expl ai ned t hat  t he Judi c i al  Counci l  had been asked t o r evi ew t he 
cour t ' s  i nt er pr et at i on of  a st at ut e i n an unpubl i shed opi ni on t o 
det er mi ne i f  t he i nt er pr et at i on shoul d be codi f i ed.  
 
 
IV. PREPARATIONS FOR RULE CHANGE 
 
 The commi t t ee di scussed t he ext ent  t o whi ch pr epar at i ons 
had been made by f i r ms or  or gani zat i ons f or  t he Jul y 1,  2009 
ef f ect i ve dat e of  t he r ul e amendment .   Member s al so r ai sed a 
var i et y of  i ssues,  i ncl udi ng whet her  t her e i s a need t o pr epar e 
j udges f or  t he r ul e change,  whet her  educat i on of  t he bar  and 
publ i c i s necessar y,  and whet her  an i ncr ease i n wor kl oad i s 
ant i c i pat ed.  

 
Some or gani zat i ons may have conduct ed i nt er nal  educat i on 

and ci r cul at ed i nf or mat i on t o hei ght en awar eness of  r ul e 
amendment ;  however ,  member s not ed no ot her  s i gni f i cant  
pr epar at i ons i n t hei r  of f i ces or  or gani zat i ons.  Sever al  
commi t t ee member s i nt ended t o c i r cul at e a memo or  send an emai l  
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t o col l eagues i nf or mi ng t hem of  t hei r  par t i c i pat i on i n t hi s 
commi t t ee and sol i c i t i ng f eedback on f ur t her  r ul e changes 
r el at ed t o t hi s amendment  and exper i ence wi t h t he r ul e af t er  t he 
ef f ect i ve dat e.   Member s i ndi cat ed an obl i gat i on t o cont i nue 
f act  f i ndi ng on how t he new r ul e amendment  was af f ect i ng t hei r  
or gani zat i on' s pr act i ces.  
  

Commi t t ee member s i ndi cat ed t hat  t hey mi ght  anal yze 
speci f i c  wor k pr ocesses or  pr oduct s t o det er mi ne whet her  a 
change i s necessar y i n l i ght  of  t he r ul e amendment .   Davi d 
Zi emer ,  news edi t or / at t or ney wi t h t he Wi sconsi n Law Jour nal ,  
expl ai ned t hat  he wr i t es a one- sent ence summar y f or  each opi ni on 
r ecommended f or  publ i cat i on and r el i es on t he f i r st  par agr aph of  
any unpubl i shed opi ni on.   Mr .  Zi emer  may eval uat e whet her  i t  
woul d be hel pf ul  and appr opr i at e t o pr epar e a one- sent ence 
summar y f or  al l  opi ni ons.   Mr .  Ehmann expl ai ned t hat  t he publ i c 
def ender ' s st af f  anal yzes ever y opi ni on r ecommended f or  
publ i cat i on.   Mr .  Ehmann opi ned t hat  t hey mi ght  anal yze whet her  
i t  i s  necessar y and ef f ect i ve t o expand t hi s r evi ew t o i ncl ude 
unpubl i shed opi ni ons.  
 
 
V. SCOPE OF REVIEW  

 
The cour t  has di r ect ed t he commi t t ee t o r epor t  i t s  f i ndi ngs 

on t he oper at i on of  t he r ul e i n t he f al l  of  2011.   The commi t t ee 
di scussed t he f easi bi l i t y  of  conduct i ng a st udy and t he 
chal l enges of  compi l i ng dat a.   Some member s debat ed whet her  
t her e was i nf or mat i on,  ot her  t han anecdot al ,  by whi ch t he cour t  
coul d measur e t he i mpact  of  t he r ul e amendment .   Judge Br unner  
quest i oned whet her  t he st udy mi ght  be t r y i ng t o i mpose an 
empi r i cal  par adi gm t hat  does not  f i t  t he r ul e.   Judge Br unner  
suggest ed t hat  per sons i n t he syst em woul d adj ust  accor di ngl y.   
Ms.  Col wi n not ed t he cour t  has a hi st or y of  cr eat i ng or  
modi f y i ng pr ocedur al  r ul es wi t hout  est abl i shi ng a st udy 
commi t t ee.   Ms.  Col wi n suggest ed t hat  t he mar ket  shoul d be l ef t  
t o det er mi ne r esponses.   As par t  of  her  r esear ch f or  t he 
pet i t i on t hat  r equest ed t hi s r ul e pet i t i on,  Ms.  Sout hwi ck 
expl ai ned t hat  she had cont act ed t he ot her  st at es t hat  had 
adopt ed a c i t at i on r ul e and i nqui r ed about  t he i mpact  of  t he 
r ul e.   Ms.  Sout hwi ck f ound t hat  t he st at es had not  conduct ed an 
i mpact  st udy f ol l owi ng i mpl ement at i on but  r at her  t hat  
cont r over sy over  t he amendment  had di ssi pat ed.    

 
Mr .  Zi emer  not ed t hat  Uni t ed St at es Cour t  of  Appeal s Judge 

Di ane S.  Sykes had r evi ewed t he i mpact  of  t he f eder al  c i t at i on 
r ul e.   Judge Sykes st at ed t hat  i t  was di f f i cul t  t o eval uat e t he 
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i mpact  of  t he r ul e based on t he l i mi t ed r esul t s of  t he st udy.  
See Hon.  Di ane S.  Sykes,  Ci t at i on t o Unpubl i shed Or der s Under  
New FRAP Rul e 32. 1 and Ci r cui t  Rul e 32. 1:   Ear l y  Exper i ence i n 
t he Sevent h Ci r cui t ,  32 S.  I l l .  U.  L. J.  579 ( Spr i ng 2008) .   
Fol l owi ng t he Januar y 1,  2007 ef f ect i ve dat e of  Feder al  Rul e of  
Appel l at e Pr ocedur e 32. 1,  Judge Sykes r evi ewed t he appr oxi mat el y 
237 br i ef s f i l ed i n t he cases assi gned t o her  f r om Sept ember  
t hr ough December  2007.   Judge Sykes f ound onl y f our  c i t at i ons t o 
unpubl i shed or der s i ssued by t he Sevent h Ci r cui t  Cour t  of  
Appeal s af t er  Januar y 1,  2007.   Judge Sykes r ecogni zed t hat  
per haps t he r ul e has not  been i n ef f ect  f or  a suf f i c i ent  per i od 
of  t i me f or  a meani ngf ul  empi r i cal  st udy.   She opi ned,  however ,  
t hat  at t or neys mi ght  have over st at ed t hei r  i nt er est  i n c i t i ng 
unpubl i shed opi ni ons.  

 
The commi t t ee di scussed how i t  mi ght  f i nd dat a t hat  

suppor t s or  r ef ut es t he pot ent i al  consequences of  t he r ul e 
amendment  and whet her  t he dat a t o be measur ed coul d pr ovi de 
val i d concl usi ons about  t he i mpact  of  t he r ul e amendment .   The 
commi t t ee quest i oned whet her  any st at i st i cs mi ght  be hel pf ul  i n 
anal yzi ng t he i mpact  of  t he r ul e amendment .   The commi t t ee 
pr edi ct ed t hat  a body of  case l aw woul d not  devel op f or  at  l east  
one year  f ol l owi ng i mpl ement at i on because t he r ul e l i mi t s 
c i t at i on t o unpubl i shed opi ni ons i ssued on or  af t er  Jul y 1.   I n 
assessi ng t hese chal l enges,  t he commi t t ee agr eed t hat  i t  woul d 
be ver y di f f i cul t  t o measur e or  quant i f y how much mor e t i me an 
at t or ney spent  r esear chi ng unpubl i shed opi ni ons.   The commi t t ee 
agr eed i t  woul d be i mpossi bl e t o measur e t he per suasi ve val ue of  
an unpubl i shed opi ni on.  Ther e was an i nt er est  i n col l ect i ng dat a 
on t he i mpact  of  t he r ul e on ci r cui t  cour t s;  however ,  t he dat a 
coul d onl y be col l ect ed t hr ough sel f - r epor t i ng by t he j udges.    

 
I n consi der i ng dat a t o col l ect ,  t he commi t t ee expl or ed t he 

pr obabi l i t y  t hat  at t or neys woul d seek t o expand t he r ul e.   
Sever al  commi t t ee member s opi ned t hat  t he at t or neys woul d seek 
t o expand t he r ul e by r equest i ng amendment s t hat  woul d al l ow 
ci t at i on of  per  cur i am opi ni ons and opi ni ons i ssued bef or e Jul y 
1,  2009.   Mr .  Zi emer  pr edi ct ed t hat  t he pr ohi bi t i on t o c i t e 
opi ni ons i ssued bef or e Jul y 1,  2009 wi l l  cause f r ust r at i on among 
at t or neys.    

 
The commi t t ee r ecommends compi l i ng st at i st i cs on t he 

f ol l owi ng event s .   Most  of  t he dat a wi l l  be gat her ed f or  t wel ve-
mont h per i ods bef or e and af t er  i mpl ement at i on of  t he r ul e.   The 
commi t t ee r ecogni zes t hat  i t  may be di f f i cul t  t o devel op any 
di r ect  cor r el at i on bet ween t he st at i st i cs and t he r ul e 
amendment .      
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1.  Number  of  per  cur i am opi ni ons,  t hr ee- j udge opi ni ons,  

and summar y or der s f i l ed bet ween Jul y 1,  2008 and June 
30,  2009,  and bet ween Jul y 1,  2010 and June 30,  2011.  

 
2.  Per cent age of  opi ni ons publ i shed bet ween Jul y 1,  2008 

and June 30,  2009,  and bet ween Jul y 1,  2010 and June 
30,  2011.  

 
3.  Number  of  pet i t i ons f or  r evi ew f i l ed on unpubl i shed 

opi ni ons f i l ed bet ween Jul y 1,  2008 and June 30,  2009,  
and bet ween Jul y 1,  2010 and June 30,  2011.  

 
4.  Number  of  pet i t i ons f or  r evi ew gr ant ed on unpubl i shed 

opi ni ons f i l ed bet ween Jul y 1,  2008 and June 30,  2009,  
and bet ween Jul y 1,  2010 and June 30,  2011.  

 
5.  Number  of  mot i ons t o publ i sh f i l ed pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 23( 4) ( a)  bet ween Jul y 1,  2008 and 
June 30,  2009,  and bet ween Jul y 1,  2010 and June 30,  
2011.  

 
6.  Number  of  days f r om submi ssi on t o di sposi t i on of  

unpubl i shed opi ni ons i ssued bet ween Jul y 1,  2008 and 
June 30,  2009,  and bet ween Jul y 1,  2010 and June 30,  
2011.  

 
7.  Number  of  br i ef s i n whi ch unpubl i shed opi ni ons ar e 

c i t ed.  The Cour t  of  Appeal s coul d r evi ew al l  br i ef s 
consi der ed dur i ng scr eeni ng i n Febr uar y,  Mar ch,  and 
Apr i l  of  2010 and Febr uar y,  Mar ch,  and Apr i l  of  2011 
and i dent i f y al l  br i ef s i n whi ch unpubl i shed opi ni ons 
ar e c i t ed and t he number  of  c i t at i ons.   The cour t ' s  
r evi ew may di f f er ent i at e cases ci t ed pur suant  t o Wi s.  
St at .   § ( Rul e)  809. 23( 3) ( a)  or  ( b) .  

 
 
VI. PROPOSED CHANGES BEFORE IMPLEMENTATION 

 
The commi t t ee di scussed whet her  t her e i s a need t o amend 

ot her  pr ocedur al  r ul es or  devel op gui del i nes t o addr ess 
quest i ons r el at ed t o t he c i t at i on r ul e amendment .   The f ol l owi ng 
l i s t  r epr esent s i ssues on whi ch t he commi t t ee r ecommends t hat  
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gui dance be pr ovi ded, 2 changes be made,  and i nf or mat i on be 
gat her ed.    

 
1.  Recommend t hat  not wi t hst andi ng Wi s.  St at .  § ( Rul e)  

809. 19( 1) ( a) ,  t he par t i es shoul d i ncl ude unpubl i shed 
opi ni ons ci t ed i n a br i ef  i n a separ at e l i s t  i n t he Tabl e 
of  Cases.  Par t i es shoul d i ncl ude unpubl i shed opi ni ons i n a 
separ at e l i s t  i n t he Tabl e of  Cont ent s of  a Pet i t i on f or  
Revi ew.    

 
2.  Suggest  a c i t at i on f or mat  f or  unpubl i shed opi ni ons.  When 

ci t i ng an unpubl i shed opi ni on a par t y shoul d i ncl ude t he 
case capt i on,  docket  number ,  unpubl i shed desi gnat i on,  
par agr aph number  and cour t  and dat e:  Lukas v.  Ker r ,  No.  
2004AP730,  unpubl i shed sl i p op. ,  ¶5 ( Wi s.  Ct .  App.  Mar .  23,  
2005) .   I n t he al t er nat i ve,  a par t y may use an el ect r oni c 
c i t at i on i ndi cat i ng wher e t he unpubl i shed opi ni on may be 
r eadi l y accessed on l i ne.  See The Bl uebook,  A Uni f or m 
Syst em of  Ci t at i on R.  18. 1. 1,  at  151- 52 ( Col umbi a Law 
Revi ew Ass' n et  al .  eds. ,  18t h ed.  2005) .   The commi t t ee 
al so r ecommended t hat  t he gui del i nes i nf or m at t or neys t hat  
a publ i c domai n c i t at i on shoul d not  be used when ci t i ng an 
unpubl i shed opi ni on because t he PDC r el at es t o t he t abl e 
of  unpubl i shed opi ni ons onl y.  

 
3.  Recommend t hat  t he copy of  t he unpubl i shed opi ni on be 

i ncl uded i n t he appendi x t o any br i ef  or  pet i t i on,  or  
at t ached t o a mot i on i n whi ch t he unpubl i shed opi ni on i s 
c i t ed.  

 
4.  Fi l e a r ul e pet i t i on seeki ng t o modi f y Wi s.  St at .  § ( Rul e)  

809. 19( 1) ( a)  r egar di ng t he t abl e of  cases,  see 1.  above,  
and Wi s.  St at .  § ( Rul e)  809. 19 r egar di ng a copy of  t he 
unpubl i shed opi ni on,  see 3.  above.   

 
5.  Compi l e a l i s t  of  sour ces t hat  pr ovi de access t o 

unpubl i shed opi ni ons.  
 

6.  I dent i f y st at i st i cs and i nf or mat i on t o be compi l ed by mi d-
year  2011 f or  r epor t  t o t he cour t .   See sect i on I V. ,  1- 7 
of  t hi s i nt er i m r epor t .  

 

                                                 
2 See Appendi x A,  Not i ce pr ovi di ng gui dance on i mpl ement at i on of  r ul e 
amendment  pr epar ed by t he Cl er k of  Supr eme Cour t  and Cour t  of  Appeal s.  
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7.  Enhance accessi bi l i t y  t o unpubl i shed opi ni ons on t he 
cour t ' s  websi t e by updat i ng t he opi ni ons i f  t hey ar e 
amended.  

 
8.  I dent i f y appel l at e deci s i ons addr essi ng i nef f ect i ve 

assi st ance cl ai ms based on ci t at i on or  r esear ch of  
unpubl i shed opi ni ons.  

 
9.  Sol i c i t  f eedback on exper i ences wi t h t he r ul e by 

f aci l i t at i ng a br eakout  sessi on at  t he Judi c i al  Conf er ence 
t o be hel d i n t he f al l  of  2010.   Submi t  r equest  t o t he 
Judi c i al  Educat i on Commi t t ee.  

 
10.  Amend banner s on unpubl i shed opi ni ons t o r ef l ect  r ul e 

change.   
 

a.  The f ol l owi ng banner  pr esent l y appear s on unpubl i shed 
opi ni ons on West l aw.  

NOTI CE:  UNPUBLI SHED OPI NI ON.  RULE 809. 23( 3) ,  
RULES OF CI VI L PROCEDURE,  PROVI DE THAT 
UNPUBLI SHED OPI NI ONS ARE OF NO PRECEDENTI AL 
VALUE AND MAY NOT BE CI TED EXCEPT I N LI MI TED 
I NSTANCES.  
 
NOTE:  THI S OPI NI ON WI LL NOT BE PUBLI SHED I N 
A PRI NTED VOLUME.  THE DI SPOSI TI ON WI LL 
APPEAR I N A REPORTER TABLE.  

The banner  wi l l  be modi f i ed on bot h West l aw and 
Lexi sNexi s t o r ead:  

SEE RULES OF APPELLATE PROCEDURE,  RULE 
809. 23( 3) ,  REGARDI NG CI TATI ON OF UNPUBLI SHED 
OPI NI ONS.  
 
NOTE:  THI S OPI NI ON WI LL NOT APPEAR I N A 
PRI NTED VOLUME.   THE DI SPOSI TI ON WI LL APPEAR 
I N A REPORTER TABLE.  

 
b.  The Cour t  of  Appeal s pl aces t he f ol l owi ng banner  on 

al l  cour t  of  appeal s opi ni ons. Thi s banner  wi l l  be 
r emoved af t er  t he appel l at e cour t ' s  case management  
syst em i s modi f i ed t o al l ow an amended opi ni on t o be 
upl oaded t o t he web page.  
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THI S OPI NI ON I S SUBJECT TO FURTHER EDI TI NG.   
I F PUBLI SHED,  THE OFFI CI AL VERSI ON WI LL 
APPEAR I N THE BOUND VOLUME OF THE OFFI CI AL 
REPORTS.  

 
c.  The Cour t  of  Appeal s '  Tabl e of  Unpubl i shed Opi ni ons 

i ncl udes t he f ol l owi ng header :  
 

Pur suant  t o WI S.  STAT.  RULE 809. 23( 3)  of  
Appel l at e Pr ocedur e,  an unpubl i shed opi ni on 
i s of  no pr ecedent i al  val ue and f or  t hi s 
r eason may not  be ci t ed i n any cour t  of  t hi s 
st at e as pr ecedent  or  aut hor i t y except  t o 
suppor t  a c l ai m of  r es j udi cat a,  col l at er al  
est oppel  or  l aw of  t he case.  

 
The cour t  wi l l  amend t hi s header  t o r ead:  
 

Aut hor ed,  unpubl i shed opi ni ons may be ci t ed 
i n Wi sconsi n cour t s f or  t hei r  per suasi ve 
val ue;  t hey may not  be ci t ed as pr ecedent  or  
aut hor i t y,  except  t o suppor t  a c l ai m of  
c l ai m pr ecl usi on,  i ssue pr ecl usi on,  or  l aw 
of  t he case.   Per  cur i am opi ni ons may not  be 
ci t ed f or  any pur pose,  except  t o suppor t  a 
c l ai m of  c l ai m pr ecl usi on,  i ssue pr ecl usi on 
or  l aw of  t he case.   See Wi s.  St at .  Rul e 
809. 23( 3) .  

 
d.  Loi sl aw,  Fast case,  and Fi ndl aw al so pr ovi de access t o 

unpubl i shed opi ni ons,  but  t hei r  i ncl usi on of  any 
banner s i ndi cat i ng an opi ni on' s unpubl i shed st at us i s 
i nconsi st ent .   Loi s l aw cat egor i zes t he opi ni ons i n a 
separ at e dat abase ent i t l ed Wi sconsi n Case Law 
( Unpubl i shed) .   User s can choose t o sear ch f or  onl y 
publ i shed opi ni ons,  onl y unpubl i shed opi ni ons,  or  
bot h.   Fast case does not  desi gnat e t he opi ni ons as 
unpubl i shed.  Fi ndl aw pr ovi des t wo websi t es,  a consumer  
s i t e and a l egal  pr of essi onal s '  s i t e.   A user  may 
r egi st er  on ei t her  s i t e f r ee of  char ge.   The l egal  
pr of essi onal s '  s i t e pr ovi des a sear chabl e dat abase of  
Wi sconsi n appel l at e cour t  cases si nce 1995,  i ncl udi ng 
unpubl i shed opi ni ons. 3  A user  may br owse t he opi ni ons 
by dat e and sear chabl e by t i t l e or  par t y name,  and 
docket  number .  

                                                 
3 ht t p: / / www. f i ndl aw. com/ 11st at egov/ wi / wi ca. ht ml  ( l ast  v i s i t ed 05/ 12/ 2009) .  
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VII. CONCLUSION 
 
The commi t t ee member s agr eed t o cont i nue t o pr ovi de 

f eedback on gui del i nes f or  i mpl ement at i on and f or war d quest i ons 
t hat  shoul d be addr essed.   A goal  of  t he commi t t ee i s t o make 
t he r ul e wor k as wel l  as possi bl e and cont i nue gat her i ng 
i nf or mat i on on how t he r ul e i s wor ki ng.   The commi t t ee wi l l  
schedul e a meet i ng af t er  t he ef f ect i ve dat e of  r ul e amendment  as 
needed.  

 
Repor t  submi t t ed t o t he Wi sconsi n Supr eme Cour t  on May 12,  2009.  
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NOTICE 
 
 
Effective July 1, 2009, Wis. Stat. § 809.23(3) has been amended to provide that unpublished 
opinions of the Court of Appeals may be cited for their persuasive value. 
 
The newly created § 809.23(3)(b) provides that “an unpublished opinion issued on or after July 
1, 2009, that is authored by a member of a three-judge panel or by a single judge under                 
§ 752.31(2) may be cited for its persuasive value.  A per curiam opinion, memorandum opinion, 
summary disposition order, or other order is not an authored opinion for purposes of this 
subsection.  Because an unpublished opinion cited for its persuasive value is not precedent, it is 
not binding on any court of this state.  A court need not distinguish or otherwise discuss an 
unpublished opinion and a party has no duty to research or cite it.”  
 
The newly created § 809.23(3)(c) provides that “ [a] party citing an unpublished opinion shall file 
and serve a copy of the opinion with the brief or other paper in which the opinion is cited.”  
 
In applying these new rules, please take note of the following: 
 
1. Appellate Briefs and Petitions for Review.  In the Table of Cases in appellate briefs and 
petitions for review, unpublished opinions cited to the court should be listed alphabetically under 
a separate heading (e.g., “Unpublished Opinions”  or “Unpublished Cases Cited”). 
 
2. Citation Format.  When citing an unpublished opinion in a pleading before any court, a 
party should include the case caption, docket number, unpublished designation, paragraph 
number, court, and date.  For example:  Lukas v. Kerr, No. 2004AP730, unpublished slip op., ¶5 
(Wis. Ct. App. Mar. 23, 2005).  In the alternative, a party may use an electronic citation 
indicating where the opinion may be readily accessed online.  See The Bluebook, A Uniform 
System of Citation R. 18.1.1, at 151-52 (Columbia Law Review Ass’n et al. eds., 18th ed. 2005).  
Please note:  Because the Public Domain Citation (PDC) for an unpublished opinion refers to a 
table, and not to the individual opinion, PDC numbers should not be used when citing to an 
unpublished opinion. 
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3. Copy of opinion for the court.  The copy of cited unpublished opinions required under      
§ 809.23(3)(c) should be placed in the appendix to any brief or petition for review or attached to 
a motion in which the unpublished opinion is cited. 
 
4. Electronic briefs, petitions for review, and appendices.  In electronic documents filed 
with the appellate courts beginning July 1, 2009 pursuant to §§ 809.19(8)(a)4. and 809.62(4)(b), 
(c), and (d), a copy of any unpublished opinions cited to the court should be included in the 
electronic appendix.  Hyperlinks to unpublished opinions may be included in the electronic brief 
or petition, but if an electronic version of the appendix is provided, a hard copy of the 
unpublished opinion must be scanned in as part of the appendix along with the other appendix 
documents. 
 
5. Availability of Unpublished Opinions.  Access to unpublished opinions is available 
through the web sites of the Wisconsin court system (www.wicourts.gov) and the State Bar of 
Wisconsin (www.wisbar.org), Westlaw (www.westlaw.com), LexisNexis (www.lexisnexis.com), 
the State Law Library (http://wilawlibrary.gov), Loislaw (www.loislaw.com), and Fastcase 
(www.fastcase.com).  The Wisconsin Law Journal and the State Bar's Caselaw Express also 
make available summaries of unpublished opinions with links to full text. 
 
Please do not hesitate to contact the Clerk’s Office at (608) 266-1880 or at clerk@wicourts.gov 
with any questions regarding the new rules. 
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2009 WI 2
 

SUPREME COURT OF WISCONSIN 
 

    
  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 

 

 
 

No.   08- 02 
  
In the matter of amendment of  
Wis. Stat. § (Rule) 809.23(3) regarding 
citation to unpublished opinions.   
 

FILED 
 

JAN 6, 2009 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

Madi son,  WI  
 

  
 
 

On Januar y 25,  2008,  t he Wi sconsi n Judi c i al  Counci l  

pet i t i oned t hi s  cour t  f or  amendment  t o Wi s.  St at .  § ( Rul e)  

809. 23( 3)  t o al l ow unpubl i shed opi ni ons t o be ci t ed f or  t hei r  

per suasi ve val ue.   The cour t  hel d a publ i c hear i ng on Oct ober  

14,  2008,  on t he pet i t i on.   Upon consi der at i on of  mat t er s 

pr esent ed at  t he publ i c hear i ng and submi ssi ons made i n r esponse 

t o t he pr oposed amendment ,  t he cour t  adopt ed t he pet i t i on,  wi t h 

modi f i cat i ons,  on a 6 t o 1 vot e.   Just i ce Br adl ey di ssent ed f r om 

t he adopt i on of  t he pet i t i on.   Fur t her ,  t he cour t  vot ed t he 

ef f ect i ve dat e of  t he amendment s adopt ed her ei n wi l l  be Jul y 1,  

2009,  and t hat  t he cour t  wi l l  r evi ew t he oper at i on of  t hi s r ul e 

appr oxi mat el y t hr ee year s f r om t he ef f ect i ve dat e.    

Ther ef or e,  

I T I S ORDERED t hat  ef f ect i ve Jul y 1,  2009:  
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SECTION 1.  809. 23 ( 3)  of  t he st at ut es i s r enumber ed 809. 23 

( 3)  ( a)  and amended t o r ead:  

809.23 (3) UNPUBLI SHED CI TATI ON OF UNPUBLI SHED OPI NI ONS NOT CI TED.  ( a)  

An unpubl i shed opi ni on i s of  no pr ecedent i al  val ue and f or  t hi s 

r eason may not  be ci t ed i n any cour t  of  t hi s st at e as pr ecedent  

or  aut hor i t y,  except  t o suppor t  a c l ai m of  c l ai m pr ecl usi on,  

i ssue pr ecl usi on,  or  t he l aw of  t he case,  and except  as pr ovi ded 

i n par .  ( b) .  

SECTION 2.  809. 23 ( 3)  ( b)  of  t he st at ut es i s cr eat ed t o r ead:  

809.23 (3) ( b)  I n addi t i on t o t he pur poses speci f i ed i n 

par .  ( a) ,  an unpubl i shed opi ni on i ssued on or  af t er  Jul y 1,  

2009,  t hat  i s  aut hor ed by a member  of  a t hr ee- j udge panel  or  by 

a s i ngl e j udge under  s.  752. 31( 2)  may be ci t ed f or  i t s 

per suasi ve val ue.   A per  cur i am opi ni on,  memor andum opi ni on,  

summar y di sposi t i on or der ,  or  ot her  or der  i s not  an aut hor ed 

opi ni on f or  pur poses of  t hi s subsect i on.   Because an unpubl i shed 

opi ni on ci t ed f or  i t s per suasi ve val ue i s not  pr ecedent ,  i t  i s  

not  bi ndi ng on any cour t  of  t hi s st at e.   A cour t  need not  

di st i ngui sh or  ot her wi se di scuss an unpubl i shed opi ni on and a 

par t y has no dut y t o r esear ch or  c i t e i t .  

SECTION 3.  809. 23 ( 3)  ( c)  of  t he st at ut es i s cr eat ed t o r ead:  

809.23 (3) ( c)   A par t y c i t i ng an unpubl i shed opi ni on shal l  

f i l e and ser ve a copy of  t he opi ni on wi t h t he br i ef  or  ot her  

paper  i n whi ch t he opi ni on i s c i t ed.  
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Judicial Council Note, 2008:  Sect i on ( 3)  was r evi sed t o 
r ef l ect  t hat  unpubl i shed Wi sconsi n appel l at e opi ni ons ar e 
i ncr easi ngl y avai l abl e i n el ect r oni c f or m.   Thi s change al so 
conf or ms t o t he pr act i ce i n numer ous ot her  j ur i sdi ct i ons,  and i s 
compat i bl e wi t h,  t hough mor e l i mi t ed t han,  Fed.  R.  App.  P.  32. 1,  
whi ch abol i shed any r est r i ct i on on t he ci t at i on of  unpubl i shed 
f eder al  cour t  opi ni ons,  j udgment s,  or der s,  and di sposi t i ons 
i ssued on or  af t er  Januar y 1,  2007.   The r evi s i on t o Sect i on ( 3)  
does not  al t er  t he non- pr ecedent i al  nat ur e of  unpubl i shed 
Wi sconsi n appel l at e opi ni ons.  

 
I T I S FURTHER ORDERED t hat  t he cour t  wi l l  convene a 

commi t t ee t hat  wi l l  i dent i f y dat a t o be gat her ed and measur ed 

r egar di ng t he ci t at i on of  unpubl i shed opi ni ons and expl ai n how 

t he dat a shoul d be eval uat ed.   Pr i or  t o t he ef f ect i ve dat e of  

t hi s r ul e amendment ,  t he commi t t ee and CCAP st af f  wi l l  i dent i f y 

met hods t o measur e t he i mpact  of  t he r ul e amendment  and 

est abl i sh a pr ocess t o compi l e t he dat a and make ef f ect i ve use 

of  t he cour t ' s  dat a keepi ng syst em.   The dat a shal l  be pr esent ed 

t o t he cour t  i n t he f al l  of  2011.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  Wi s.  

St at .  § ( Rul e)  809. 23( 3)  be gi ven by a s i ngl e publ i cat i on of  a 

copy of  t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an 

of f i c i al  publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 6t h day of  Januar y,  2009.  

BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 ANN WALSH BRADLEY,  J.    (dissenting).  Thi s cour t  has 

f aced t hr ee pr evi ous pet i t i ons t o amend t he cur r ent  c i t at i on 

r ul e,  and has up unt i l  now decl i ned t o do so.   I  r espect f ul l y 

di ssent  f or  t he r easons pr evi ous l y st at ed.   I n t he Mat t er  of  t he 

Amendment  of  Wi s.  St at .  § ( Rul e)  809. 23( 3) ,  2003 WI  84,  261 

Wi s.  2d x i i i ,  ¶¶6- 11.   No suf f i c i ent  pr obl em has been i dent i f i ed 

t o war r ant  t he change.   I  cont i nue t o bel i eve t hat  t he pot ent i al  

i ncr eased cost  and t i me out wei gh any benef i t s gai ned.   

Ther ef or e,  I  woul d deny t he pet i t i on.    
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