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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.
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STATE OF W SCONSI N ) I N SUPREME COURT

W sconsin Realtors Association, Inc. and
W sconsin Buil ders Associ ati on,

Pl ai ntiffs-Appel | ants, FI LED

V. DEC 12, 2007

Town of West Poi nt, .
David R Schanker

Cl erk of Suprenme Court
Def endant - Respondent .

APPEAL from a judgnment of the Circuit Court for Colunbia
Count vy, Andrew P. Bi ssonnette, Judge. O der granting

certification vacated and cause renmanded to court of appeals.

11 PER CURI AM This case cones before the court on
certification fromthe Wsconsin Court of Appeals.

12 The court is equally divided on whether to affirm or
reverse the judgnent of the circuit court. Chi ef Justice
Shirley S. Abrahanmson, Justice Ann Walsh Bradley, and Justice
Patience Drake Roggensack would affirm Justice N. Patrick

Crooks, Justice David T. Prosser, and Justice Louis B. Butler,
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Jr. would reverse on the grounds that neither Ws. Stat.
8§ 236.45 nor Ws. Stat. 8 61.34 provide the Town the authority
to enact a noratorium on |and division. Justice Annette
Ki ngsl and Ziegler did not participate.

13 Wien a certification or bypass results in a tie vote
by this court, the better course of action is to vacate our
decision to accept certification or bypass and remand the cause

to the court of appeals. State v. Richard Knutson, Inc., 191

Ws. 2d 395, 396-97, 528 N W2d 430 (1995) (remanding to court

of appeals on a tie vote on certification); State v. Elam 195

Ws. 2d 683, 684-85, 538 N.W2d 249 (1995) (restating rule but
declining to remand to court of appeals on a tie vote on bypass
because court of appeals had previously decided issue).

14 Accordingly, we vacat e our or der granting
certification and remand to the court of appeals.

By the Court.—Fhe order granting certification is vacated
and the cause is remanded to the court of appeals.

15 Justice ANNETTE KI NGSLAND ZI EGLER did not participate.
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