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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner s,  Act i on 

Wi sconsi n,  I nc. ,  and Chr i st opher  Ot t ,  seek r evi ew of  an 

unpubl i shed cour t  of  appeal s deci s i on r ever si ng a c i r cui t  cour t  

j udgment  t hat  r equi r ed at t or ney James R.  Donohoo t o pay cost s 

and at t or ney f ees f or  f i l i ng and mai nt ai ni ng a def amat i on 
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l awsui t  t hat  was f r i vol ous. 1 The def amat i on l awsui t  was commenced 

i n r esponse t o a pr ess r el ease i ssued by Act i on Wi sconsi n.   

¶2 Two st at ement s i n t he pr ess r el ease f or med t he basi s 

of  t he def amat i on l awsui t .  One st at ement  i ndi cat ed t hat  at  an 

" I nt er nat i onal  Conf er ence on Homo- Fasci sm"  a " speaker  made 

sounds l i ke gunf i r e as i f  he wer e shoot i ng gay peopl e .  .  .  . "  

The ot her  st at ement  r ef er enced t he pr esence of  a st at e senat or  

at  t he conf er ence and not ed t hat  t he senat e l eader shi p woul d be 

appal l ed t o f i nd a col l eague " i n t he audi ence f or  a speech 

appar ent l y advocat i ng t he mur der  of  hi s own const i t uent s. "  

¶3 Act i on Wi sconsi n cont ends t hat  t he cour t  of  appeal s 

shoul d be r ever sed f or  t wo r easons:  Fi r st ,  t he cour t  of  appeal s  

i ncor r ect l y concl uded t hat  t he c i r cui t  cour t  er r ed i n 

det er mi ni ng t hat  t he l awsui t  was f r i vol ous.  Second,  t he cour t  of  

appeal s commi t t ed er r or  i n sua spont e r evi ewi ng t he ci r cui t  

cour t ' s  summar y j udgment  deci s i on on t he mer i t s of  t he case when 

t hat  deci s i on had not  been appeal ed.   

¶4 We concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

det er mi ni ng t hat  t he def amat i on sui t  was f r i vol ousl y commenced 

and cont i nued under  Wi s.  St at .  §§ 802. 05 and 814. 025 ( 2003- 04) . 2 

                                                 
1 See Donohoo v.  Act i on Wi sconsi n,  I nc. ,  No.  2006AP396,  

unpubl i shed sl i p op.  and or der  ( Wi s.  Ct .  App.  May 30,  
2007) ( r ever si ng j udgment  and or der  of  t he c i r cui t  cour t  f or  
Mi l waukee Count y,  Pat r i c i a D.  McMahon,  Judge) .   

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.  
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I t  det er mi ned t hat  Donohoo had f ai l ed t o conduct  a r easonabl e 

i nqui r y bef or e commenci ng t he l awsui t  and t hat  t her e was no 

basi s i n f act  or  l aw t hat  woul d suppor t  Donohoo' s c l ai m t hat  

Act i on Wi sconsi n' s st at ement s wer e made wi t h act ual  mal i ce.  I n 

t hi s r egar d,  we concl ude t hat  t he cour t  of  appeal s commi t t ed 

er r or  when i t  r ever sed t he ci r cui t  cour t ' s  det er mi nat i ons.  

¶5 However ,  we concl ude t hat  t he cour t  of  appeal s di d not  

commi t  er r or  i n addr essi ng t he ci r cui t  cour t ' s  summar y j udgment  

deci s i on.  The cour t  of  appeal s di d not  sua spont e r ever se a 

gr ant  of  summar y j udgment  t hat  was never  appeal ed.  Rat her ,  i t  

addr essed t he summar y j udgment  deci s i on onl y t o t he ext ent  t hat  

i t  was necessar y t o addr ess t he subst ant i ve i ssues of  t he case 

i n or der  t o r evi ew t he ci r cui t  cour t ' s  det er mi nat i ons of  

f r i vol ousness.   

¶6 Accor di ngl y,  because we concl ude t he ci r cui t  cour t  di d 

not  er r  i n det er mi ni ng t hat  t he def amat i on sui t  was commenced 

and cont i nued f r i vol ousl y,  we r ever se t he cour t  of  appeal s.  

                                                                                                                                                             
Ef f ect i ve Jul y 1,  2005,  Wi s.  St at .  §§ 802. 05 and 814. 025 

( 2003- 04)  wer e r epeal ed,  and Wi s.  St at .  § ( Rul e)  802. 05 ( 2005-
06)  was r ecr eat ed.  Supr eme Cour t  Or der  03- 06,  2005 WI  38,  278 
Wi s.  2d x i i i .  The new r ul e i s pr ocedur al  and t her e i s a 
pr esumpt i on t hat  i t  appl i es r et r oact i vel y,  i ncl udi ng t o mot i ons 
f or  f r i vol ousness wher e t he conduct  t hat  i s  t he subj ect  of  such 
a mot i on occur s bef or e t he ef f ect i ve dat e of  t he new r ul e,  but  
wher e t he mot i on i s f i l ed af t er  t he ef f ect i ve dat e of  t he new 
r ul e.  Tr i ni t y Pet r ol eum,  I nc.  v.  Scot t  Oi l  Co. ,  2007 WI  88,  ¶52,  
302 Wi s.  2d 299,  735 N. W. 2d 1.  The par t i es agr ee t hat  t hi s case 
i s cont r ol l ed by §§ 802. 05 and 814. 025 ( 2003- 04) .  Act i on 
Wi sconsi n' s mot i on f or  cost s and at t or ney f ees based on 
f r i vol ousness was f i l ed bef or e t he ef f ect i ve dat e of  § ( Rul e)  
802. 05 ( 2005- 06) .   
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I  

¶7 The basi c f act s of  t hi s case ar e not  compl ex and not  

i n di sput e.  They ar e essent i al l y  set  f or t h i n t he audi o 

r ecor di ng and t r anscr i pt  of  a speech of  t he pl ai nt i f f ,  Gr ant  E.  

St or ms,  and i n t he pr ess r el ease of  Act i on Wi sconsi n descr i bi ng 

t he speech.   

¶8 St or ms i s t he past or  of  a chur ch i n Loui s i ana.  He 

host s a t al k show on a New Or l eans r adi o st at i on,  and he has 

appear ed on r adi o shows host ed by ot her s i n Loui s i ana,  on a 

nat i onal l y br oadcast  r adi o show,  and on I nt er net  r adi o shows.  

St or ms consi der s hi msel f  a Chr i st i an act i v i st ,  and he has 

engaged i n pr ot est  act i v i t i es " agai nst  t he homosexual  agenda. "   

¶9 I n Oct ober  2003,  Wi sconsi n Chr i st i ans Uni t ed host ed a 

conf er ence i n Mi l waukee t i t l ed " I nt er nat i onal  Conf er ence on 

Homo- Fasci sm. "  St or ms was i nvi t ed t o speak at  t he conf er ence.  

Dur i ng hi s speech,  St or ms descr i bed hi s ef f or t s t o cur b t he 

" homosexual  movement , "  and admoni shed hi s audi ence t o t ake an 

act i ve r ol e i n such an ef f or t .   

¶10 Dur i ng t he speech St or ms dr ew an anal ogy bet ween t he 

homosexual  movement  and t he Phi l i s t i ne ar my i n t he st or y of  

Jonat han and hi s ar mor  bear er .  St or ms descr i bed Jonat han,  an 

I sr ael i t e,  l eavi ng hi s ar my' s  encampment  wi t hout  per mi ssi on f r om 

Saul ,  t he l eader  of  t he I sr ael i t es,  and conf r ont i ng t he 

Phi l i s t i nes wi t h hi s ar mor  bear er .  

¶11 Sever al  passages f r om St or ms'  speech ar e of  par t i cul ar  

i mpor t ance her e.  He war ned hi s audi ence of  t he st r engt h of  t he 

homosexual  movement ,  i n par t  based on i t s uni t y.   
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Ther e' s an uncanny uni t y i n sol i dar i t y amongst  t he 
homosexual s.  .  .  .  They' r e sol i di f i ed.  They' r e s i ngl e 
mi nded.  Don' t  under est i mat e t hem.   

He f ur t her  war ned of  t he movement ' s cont empt  and hat r ed.   

They ar e a scor nf ul  peopl e.  They hat e us.  They have 
cont empt  f or  us.  .  .  .  We need t o under st and t hat .  
Don' t  t hi nk you' r e goi ng t o t i pt oe out  t her e and say 
hey,  r epent .  They wi l l  want  t o k i l l  you.   

¶12 I n descr i bi ng t he conf l i c t  bet ween hi s movement  and 

t he homosexual  movement ,  St or ms i ndi cat ed t hat  one si de or  t he 

ot her  must  pr evai l ,  and t hat  coexi st ence was not  possi bl e:   

They ar e a st ubbor n peopl e and t hey don' t  car e.  They 
want  t o t r ampl e us.  .  .  .  Her e i t  i s .  I t ' s  us or  t hem.  
Ther e' s no i n bet ween.  Ther e' s no havi ng t hi s  peacef ul  
co- exi st ence.  They have t o el i mi nat e us and t he Wor d 
of  God i f  t hey want  t o succeed.  I t ' s  al most  l i ke 
communi sm and capi t al i sm.  I t ' s  goi ng t o be one or  t he 
ot her .  You can' t  have bot h.  You can' t  peacef ul l y co-
exi st .  

St or ms st at ed t hat  t he al t er nat i ve t o succeedi ng was bei ng 

cr ushed,  s i l enced,  k i l l ed,  or  i mpr i soned.  

Ei t her  we' r e goi ng t o succeed or  t hey' r e goi ng t o 
succeed.  Whet her  i t ' s  goi ng t o be a homosexual ,  ant i -
God nat i on,  or  i t ' s  goi ng t o be a nat i on t hat  st ands 
f or  God and says t hat  t hat  t hi ng i s s i n.  I t  can' t  be 
bot h.  Won' t  be bot h.  Somet hi ng' s goi ng t o happen.  
Ei t her  t hey' l l  cr ush us and have l aws and si l ence us 
and ki l l  t he ones t hat  won' t  be s i l enced or  i mpr i son 
t he ones t hat  won' t  be s i l ent ,  or  t he chur ch or  t he 
Lor d Jesus Chr i st  wi l l  r i se up and say t hi s i s a 
Chr i st i an nat i on.  Thi s i s t he way i t  wi l l  r emai n.  Go 
back i n t he c l oset .  

¶13 I n dr awi ng t he anal ogy bet ween t he st or y of  Jonat han 

and hi s ar mor  bear er  and t he subj ect  mat t er  of  t he conf er ence,  

St or ms descr i bed t he homosexual  movement  as a Phi l i s t i ne ar my 

t hat  want s t o el i mi nat e t hose l i ke St or ms and hi s audi ence.  He 
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compar ed cont empor ar y Chr i st i ans t o t he I sr ael i t es r est i ng under  

a pomegr anat e t r ee,  r at her  t han bat t l i ng t he Phi l i s t i ne ar my.   

Ther e i s a Phi l i s t i ne Ar my out  t her e,  i t ' s  cal l ed t he 
homosexual  movement .   Whet her  you can see i t  or  not ,  
under st and i t  or  not ,  t hey want  t o el i mi nat e us.  Thi s 
i s no t i me t o be under  a pomegr anat e t r ee.  .  .  .  They 
[ t he I sr ael i t es]  wer e a bunch of  Ti ny Ti ms t i pt oei ng 
t hr ough t he t ul i ps.  And t hat  i s t he chur ch t oday 
unf or t unat el y.  When we' r e supposed t o be out  t o 
bat t l e,  when we' r e supposed t o be bat t l i ng t he enemy,  
we' r e under  some st i nki ng pomegr anat e t r ee shaki ng i n 
our  boot s.  That ' s wher e t he chur ch i s.  The chur ch i s 
hi di ng.  The Chr i st i ans ar e hi di ng.  

St or ms t ol d hi s audi ence t hat  he no l onger  l i s t ens t o such 

Chr i st i ans:  " I  j ust  don' t  l i s t en t o Chr i st i ans anymor e.  They 

wi l l  t r y t o t al k you out  of  goi ng and beat i ng up t he Phi l i s t i ne 

Ar my on your  own. "  

¶14 St or ms l ament ed t he l ack of  pr ogr ess f or  hi s cause i n 

l egi s l at ur es and i n cour t s.  He i ndi cat ed t hat  f or  20 year s 

ef f or t s have been made t o i nf l uence bad l egi s l at or s and convi nce 

wi cked j udges,  but  t hat  now i t  was t i me t o begi n " t aki ng i t  t o 

t he st r eet s. "  

You know I ' m si ck of  appeal i ng al l  t hi s st uf f .  Why do 
good peopl e have t o go t o t hese st i nki ng wi cked j udges 
and beg t hem t o pl ease do t he r i ght  t hi ng.  No f or get  
t he appeal s.  For get  t he pet i t i on.  We' ve been 
pet i t i oni ng f or  20 year s.  Si gni ng pet i t i ons f or  20 
year s,  maki ng phone cal l s f or  20 year s.  We' ve been 
beggi ng bad l egi s l at or s and bad j udges t o t r y t o do 
t he good t hi ng.  Enough i s enough.   My f r i end.  Just  
st ar t  t aki ng i t  t o t he st r eet s.  

¶15 I n t el l i ng t he st or y of  Jonat han and t he ar mor  bear er ,  

St or ms r el at ed t he par t  of  t he s t or y i n whi ch Jonat han ki l l s  t he 
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Phi l i s t i nes.  St or ms t hen shout ed " Let ' s go t hr ough t he dr i ve-

t hr u at  McDonal d' s"  and " get  t he r est . "  

Wheeew!  Come on.  Let ' s go.  God has del i ver ed t hem al l  
i nt o our  hands.  Hal l el uj ah!  Boom,  boom,  boom,  boom,  
boom.  Ther e' s t went y.  Whew.  Ca- Chi ng.  Yes.  Gl or y.  
Gl or y t o God.  Let ' s go t hr ough t he dr i ve- t hr u at  
McDonal d' s and come back and get  t he r est .  

¶16 Act i on Wi sconsi n r esponded t o t he speech.  I t  descr i bes 

i t sel f  as an or gani zat i on dedi cat ed t o advanci ng and pr ot ect i ng 

t he c i v i l  r i ght s of  l esbi an,  gay,  bi sexual  and t r ansgender  

peopl e.  At  al l  t i mes r el evant  t o t hi s case,  Chr i st opher  Ot t  was 

t he execut i ve di r ect or  of  Act i on Wi sconsi n and Ti mot hy O' Br i en 

was pr esi dent  of  t he Act i on Wi sconsi n boar d of  di r ect or s.  As 

execut i ve di r ect or ,  Ot t  r epor t ed di r ect l y t o O' Br i en,  and as 

pr esi dent ,  O' Br i en was an aut hor i zed spokesper son f or  Act i on 

Wi sconsi n.  

¶17  Act i on Wi sconsi n l ear ned t hat  a st at e senat or  had 

at t ended t he conf er ence and St or ms'  speech.  Because t he 

senat or ' s at t endance concer ned O' Br i en,  he obt ai ned audi o 

r ecor di ngs of  t he conf er ence speaker s,  whi ch wer e avai l abl e f or  

sal e on t he Wi sconsi n Chr i st i ans Uni t ed websi t e. 3 

                                                 
3 I n f al l  and wi nt er  of  2003,  Act i on Wi sconsi n publ i c l y 

opposed st at e l egi s l at i on and an amendment  t o t he st at e 
const i t ut i on expl i c i t l y  r eser vi ng mar r i age f or  opposi t e- gender  
coupl es and pr ohi bi t i ng t he r ecogni t i on of  mar r i ages not  
composed of  an opposi t e- gender  coupl e.  See Wi s.  Const .  ar t .  
XI I I ,  § 13 ( " Onl y a mar r i age bet ween one man and one woman shal l  
be val i d or  r ecogni zed as a mar r i age i n t hi s st at e.  A l egal  
st at us i dent i cal  or  subst ant i al l y  s i mi l ar  t o t hat  of  mar r i age 
f or  unmar r i ed i ndi v i dual s shal l  not  be val i d or  r ecogni zed i n 
t hi s st at e. " )   
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¶18 O' Br i en l i s t ened t o al l  of  t he speeches f r om t he 

conf er ence,  and he l i s t ened t o St or ms'  speech i n i t s ent i r et y.  

I n an af f i davi t ,  O' Br i en st at ed t hat  he was shocked by t he 

v i ol ent  i mager y and " der ogat or y and f al se st at ement s about  gay 

and l esbi an peopl e and t he gay and l esbi an communi t y"  i n St or ms'  

speech.  He expl ai ned t hat  he was di st ur bed i n par t i cul ar  by 

" St or ms'  c l ai ms t hat  gay and l esbi an peopl e want ed t o k i l l  

member s of  St or ms'  audi ence,  and what  I  under st ood t o be 

cor r espondi ng suggest i ons t hat  member s of  hi s audi ence ki l l  gay 

and l esbi an peopl e. "   O' Br i en t hought  i t  " obvi ous t hat  [ St or ms]  

was dr awi ng a par al l el  bet ween t he Phi l i s t i nes who wer e sl ai n,  

l i t er al l y,  by t he I sr ael i t es,  and gay and l esbi an peopl e,  who,  

compl et i ng t he anal ogy,  shoul d be l i t er al l y k i l l ed .  .  .  . "  

¶19 At  O' Br i en' s r equest ,  Ot t  and Joshua Fr eker ,  anot her  

member  of  Act i on Wi sconsi n' s st af f ,  l i s t ened t o por t i ons of  t he 

speeches f r om t he conf er ence.  They agr eed wi t h O' Br i en' s  

i nt er pr et at i on of  St or ms'  speech.   

¶20 Act i on Wi sconsi n i ssued a pr ess r el ease i n r esponse t o 

t he speech.  Two st at ement s f r om t he pr ess r el ease ar e t he 

subj ect  of  t hi s l awsui t .  Fi r st ,  r ef er r i ng t o St or ms,  t he pr ess 

r el ease st at ed t hat  a " speaker  made sounds l i ke gunf i r e as i f  he 

wer e shoot i ng gay peopl e,  sayi ng,  ' God has del i ver ed t hem i nt o 

our  hands .  .  .  Boom boom boom .  .  .  t her e' s t went y!  Ca- chi ng!  

Gl or y,  gl or y t o God. ' "  Second,  i n r ef er ence t o t he st at e senat or  

i n at t endance,  t he pr ess r el ease st at ed t hat  " [ w] e t r ust  t hat  

Senat or  Panzer  wi l l  be as appal l ed as we wer e t o f i nd one of  her  

col l eagues i n t he audi ence f or  a speech appar ent l y advocat i ng 
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t he mur der  of  hi s own const i t uent s. "  I t  t hen quot ed sever al  

passages f r om St or ms'  and ot her s '  conf er ence speeches.  

¶21 At t or ney Donohoo,  act i ng on St or ms'  behal f ,  sent  a 

l et t er  t o O' Br i en st at i ng t hat  t he t wo st at ement s i n t he pr ess 

r el ease wer e f al se and def amat or y.   The l et t er  r equest ed t hat  

Act i on Wi sconsi n r et r act  t he s t at ement s and r emove t he pr ess 

r el ease f r om i t s websi t e.  When Act i on Wi sconsi n di d not  r espond,  

Donohoo sent  a second l et t er  st at i ng t hat  St or ms had aut hor i zed 

hi m t o f i l e a compl ai nt  f or  def amat i on.   

¶22 Recei v i ng no r esponse t o t he second l et t er ,  Donohoo 

f i l ed such a compl ai nt  on behal f  of  St or ms agai nst  Act i on 

Wi sconsi n and Ot t .  Pr i or  t o f i l i ng t he sui t ,  Donohoo l i s t ened t o 

and anal yzed St or ms'  speech.  He concl uded t hat  " no per son 

l i s t eni ng t o t he speech coul d have r easonabl y i nt er pr et ed [ t he]  

speech t o mean t hat  [ St or ms]  was r e- enact i ng t he shoot i ng of  gay 

peopl e,  or  t hat  [ St or ms]  was advocat i ng t he mur der  of  gay 

peopl e. "  Somet i me af t er  f i l i ng sui t ,  Donohoo had t wo of  hi s l aw 

cl er ks and t wo ot her  peopl e r evi ew t he speech.  These peopl e t ol d 

Donohoo t hat  t hey di d not  bel i eve someone l i s t eni ng t o t he 

speech coul d concl ude t hat  St or ms was advocat i ng t he mur der  of  

gay peopl e.   

¶23 Act i on Wi sconsi n answer ed t he compl ai nt  and f i l ed a 

mot i on f or  cost s and at t or ney f ees pur suant  t o Wi s.  St at .  

§§ 802. 05 and 814. 025.  At  t he same t i me,  counsel  f or  Act i on 

Wi sconsi n sent  a l et t er  t o Donohoo out l i ni ng why i t  t hought  t he 

l awsui t  was f r i vol ous.  The l et t er  set  f or t h t he l egal  st andar ds 

f or  f r i vol ousness and def amat i on.  I t  expl ai ned t hat  St or ms woul d 
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have t o show act ual  mal i ce and advi sed t hat  t her e was no 

r easonabl e basi s i n l aw or  f act  t o suppor t  such a c l ai m.  

Addi t i onal l y,  t he l et t er  i ndi cat ed t hat  i t  appear ed t hat  Donohoo 

f ai l ed t o engage i n a r easonabl e i nqui r y bef or e f i l i ng t he 

l awsui t .   

¶24 Act i on Wi sconsi n t ook St or ms'  deposi t i on.  Shor t l y 

af t er ,  i t s  counsel  agai n wr ot e t o Donohoo out l i ni ng why i t  

t hought  t he l awsui t  was f r i vol ous.  He ur ged Donohoo t o di smi ss 

t he case and i n exchange " we wi l l  not  seek sanct i ons f or  t hi s 

f r i vol ous l awsui t . "  Beyond t he r easons of f er ed i n Act i on 

Wi sconsi n' s f i r st  l et t er ,  t he second l et t er  set  f or t h i n det ai l  

t he par t s of  t he speech t hat  suppor t ed i t s i nt er pr et at i on.   

¶25 Donohoo di d not  answer  ei t her  of  t he l et t er s.  Counsel  

f or  Act i on Wi sconsi n f i l ed a mot i on f or  summar y j udgment ,  af t er  

whi ch Donohoo conduct ed di scover y.  Donohoo t hen f i l ed a mot i on 

f or  summar y j udgment  on St or ms'  behal f .  The ci r cui t  cour t  

det er mi ned t hat  St or ms had f ai l ed t o show t hat  Act i on 

Wi sconsi n' s st at ement s wer e f al se,  st at i ng t hat  Act i on 

Wi sconsi n' s i nt er pr et at i on of  t he speech was " not  unr easonabl e"  

and t hat  St or ms'  i nt er pr et at i on was " st r ai ned and i nconsi st ent  

wi t h t he speech as a whol e. "  I t  f ur t her  det er mi ned t hat  St or ms 

had f ai l ed t o pr esent  evi dence t hat  Act i on Wi sconsi n had act ed 

wi t h act ual  mal i ce.   

¶26 Accor di ngl y,  t he c i r cui t  cour t  gr ant ed Act i on 

Wi sconsi n' s mot i on f or  summar y j udgment ,  deni ed St or ms'  mot i on 

f or  summar y j udgment ,  and di smi ssed t he case.  That  deci s i on was 

never  appeal ed.  
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¶27 Af t er  t he summar y j udgment  deci s i on,  Donohoo f i l ed a 

mot i on f or  r econsi der at i on of  t he summar y j udgment  deci s i on on 

behal f  of  St or ms.  Act i on Wi sconsi n submi t t ed suppor t i ng 

mat er i al s f or  i t s  mot i on f or  cost s and f ees,  asser t i ng t hat  t he 

l awsui t  was f r i vol ous.  The ci r cui t  cour t  deni ed t he mot i on f or  

r econsi der at i on,  st at i ng t hat  t he mot i on " essent i al l y  r ear gues 

t he mot i ons f or  summar y j udgment "  and " mi sst at es t he deci s i on"  

of  t he cour t .   

¶28 The cour t  gr ant ed Act i on Wi sconsi n' s mot i on f or  cost s  

and at t or ney f ees pur suant  t o §§ 802. 05 and 814. 025.  I t  

det er mi ned t hat  pr i or  t o t he f i l i ng of  t he l awsui t ,  Donohoo knew 

or  shoul d have known t hat  nei t her  t he f act s nor  t he l aw 

suppor t ed t he cl ai m of  act ual  mal i ce,  whi ch woul d have t o be 

shown by c l ear  and convi nci ng evi dence.  I t  concl uded t hat  

Donohoo had f ai l ed t o conduct  a r easonabl e i nqui r y i nt o t he 

c l ai m bef or e f i l i ng t he l awsui t .  

¶29 I n addi t i on,  t he c i r cui t  cour t  st at ed t hat  Donohoo 

cont i nued t he l awsui t  even t hough he knew or  shoul d have known 

t hat  t he c l ai m was br ought  " wi t hout  any r easonabl e basi s i n l aw 

or  equi t y. "  The cour t  expl ai ned t hat  Act i on Wi sconsi n had put  

Donohoo on not i ce t hat  t her e was no suppor t  f or  t he asser t i on 

t hat  Act i on Wi sconsi n act ed wi t h act ual  mal i ce.  However ,  Donohoo 

i gnor ed t he war ni ngs,  and f ai l ed t o expl ai n how he pr oposed t o 

show act ual  mal i ce.  The cour t  det er mi ned t hat  t he f ai l ur e t o 

conduct  an adequat e i nvest i gat i on and t he f ai l ur e t o r espond t o 

Act i on Wi sconsi n' s l et t er s det ai l i ng t he l aw f or ced Act i on 

Wi sconsi n " t o expend consi der abl e r esour ces i n def ense. "  The 
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c i r cui t  cour t  concl uded t hat  Donohoo " mer el y dr opped hi s paper  

' i nt o t he hopper '  of  t he l egal  syst em and r equi r ed t hi s Cour t  

and def endant s t o under t ake t he necessar y f act ual  and l egal  

i nvest i gat i on. "   

¶30 Donohoo appeal ed.  The maj or i t y  of  t he cour t  of  appeal s 

det er mi ned t hat  Donohoo engaged i n a r easonabl e i nqui r y i nt o t he 

f act s and t he l aw and t hat  t her e wer e di sput ed i ssues of  

mat er i al  f act  r egar di ng whet her  t her e was act ual  mal i ce.  Donohoo 

v.  Act i on Wi sconsi n,  I nc. ,  No.  2006AP396,  unpubl i shed sl i p op.  

and or der ,  ¶¶31- 32 ( Wi s.  Ct .  App.  May 30,  2007) .  I t  t her ef or e 

concl uded t hat  t he c i r cui t  cour t  er r ed i n det er mi ni ng t hat  

Donohoo commenced and cont i nued a f r i vol ous act i on under  

§§ 802. 05 and 814. 025 and r ever sed. 4 I d. ,  ¶33.  Act i on Wi sconsi n 

pet i t i oned f or  r evi ew.   

I I  

¶31 I n t hi s case we addr ess a c i r cui t  cour t ' s  

det er mi nat i ons t hat  an at t or ney commenced and cont i nued a 

                                                 
4 Donohoo' s not i ce of  appeal  i ndi cat ed t hat  he was appeal i ng 

bot h t he or der  awar di ng cost s  and at t or ney f ees t o Act i on 
Wi sconsi n and t he or der  denyi ng t he mot i on f or  r econsi der at i on.  
The mandat e l i ne of  t he cour t  of  appeal s opi ni on st at es s i mpl y 
" [ j ] udgment  and or der  r ever sed. "  However ,  t he t ext  of  t he cour t  
of  appeal s opi ni on expl ai ns t hat  t he case " i s not  about  whet her  
t he t r i al  cour t  cor r ect l y deci ded t he summar y j udgment  i ssue, "  
s l i p op. ,  ¶9,  and expl i c i t l y  r ever ses onl y t he or der  gr ant i ng 
Act i on Wi sconsi n' s mot i on seeki ng at t or ney f ees,  s l i p op. ,  ¶33.  
Fur t her ,  Donohoo concedes t hat  t her e was no appeal  of  t he 
summar y j udgment  det er mi nat i on and t hat  t he i ssue bef or e t hi s 
cour t  i s  l i mi t ed t o f r i vol ousness.  Thus,  we do not  addr ess t he 
or der  denyi ng t he mot i on f or  r econsi der at i on except  i nsof ar  as 
i t  i s  r el evant  t o t he i ssue of  f r i vol ousness.   
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f r i vol ous act i on under  Wi s.  St at .  §§ 802. 05 and 814. 025.  Under  

sect i on 802. 05( 1) ( a) ,  an at t or ney' s s i gnat ur e on a pl eadi ng,  

mot i on or  ot her  paper  cer t i f i es  t he at t or ney' s  bel i ef ,  " f or med 

af t er  r easonabl e i nqui r y,  t he pl eadi ng,  mot i on or  ot her  paper  i s 

wel l - gr ounded i n f act  and i s  war r ant ed by exi st i ng l aw or  a good 

f ai t h ar gument  f or  t he ext ensi on,  modi f i cat i on or  r ever sal  of  

exi st i ng l aw. " 5  

                                                 
5 Wi sconsi n St at .  § 802. 05 pr ovi des i n r el evant  par t :   

Ever y pl eadi ng,  mot i on or  ot her  paper  of  a par t y 
r epr esent ed by an at t or ney shal l  cont ai n t he 
name .  .  .  of  t he at t or ney .  .  .  and shal l  be 
subscr i bed wi t h t he handwr i t t en s i gnat ur e of  at  l east  
one at t or ney of  r ecor d i n t he i ndi v i dual ' s 
name.  .  .  .   The si gnat ur e of  an at t or ney or  par t y 
const i t ut es a cer t i f i cat e t hat  t he at t or ney or  par t y 
has r ead t he pl eadi ng,  mot i on or  ot her  paper ;  t hat  t o 
t he best  of  t he at t or ney' s or  par t y ' s knowl edge,  
i nf or mat i on and bel i ef ,  f or med af t er  r easonabl e 
i nqui r y,  t he pl eadi ng,  mot i on or  ot her  paper  i s wel l -
gr ounded i n f act  and i s war r ant ed by exi st i ng l aw or  a 
good f ai t h ar gument  f or  t he ext ensi on,  modi f i cat i on or  
r ever sal  of  exi st i ng l aw;  and t hat  t he pl eadi ng,  
mot i on or  ot her  paper  i s not  used f or  any i mpr oper  
pur pose,  such as t o har ass or  t o cause unnecessar y 
del ay or  needl ess i ncr ease i n t he cost  of  
l i t i gat i on.  .  .  .   I f  t he cour t  det er mi nes t hat  an 
at t or ney or  par t y f ai l ed t o r ead or  make t he 
det er mi nat i ons r equi r ed under  t hi s subsect i on bef or e 
s i gni ng any pet i t i on,  mot i on or  ot her  paper ,  t he cour t  
may,  upon mot i on or  upon i t s own i ni t i at i ve,  i mpose an 
appr opr i at e sanct i on on t he per son who si gned t he 
pl eadi ng,  mot i on or  ot her  paper ,  or  on a r epr esent ed 
par t y,  or  on bot h.  The sanct i on may i ncl ude an or der  
t o pay t o t he ot her  par t y t he amount  of  r easonabl e 
expenses i ncur r ed by t hat  par t y because of  t he f i l i ng 
of  t he pl eadi ng,  mot i on or  ot her  paper ,  i ncl udi ng 
r easonabl e at t or ney f ees.  



No.  2006AP396   

 

14 
 

¶32 Sect i on 814. 025( 3) ( b)  pr ovi des t hat  a c i r cui t  cour t  

may det er mi ne t hat  an at t or ney commences or  cont i nues a 

f r i vol ous act i on i f  t he at t or ney " knew,  or  shoul d have known,  

t hat  t he act i on .  .  .  was wi t hout  any r easonabl e basi s i n l aw or  

equi t y and coul d not  be suppor t ed by a good f ai t h ar gument  f or  

an ext ensi on,  modi f i cat i on or  r ever sal  of  exi st i ng l aw. " 6  

¶33 Thi s cour t  has ar t i cul at ed t wo s t andar ds of  r evi ew f or  

c i r cui t  cour t  det er mi nat i ons of  f r i vol ousness,  one r egar di ng 

commenci ng f r i vol ous act i ons and one r egar di ng cont i nui ng 

f r i vol ous act i ons.   

                                                 
6 Wi sconsi n St at .  § 814. 025 pr ovi des i n r el evant  par t :   

Cost s upon f r i vol ous cl ai ms and count er cl ai ms.  

( 1)  I f  an act i on or  speci al  pr oceedi ng commenced or  
cont i nued by a pl ai nt i f f  or  a count er cl ai m,  def ense or  
cr oss compl ai nt  commenced,  used or  cont i nued by a 
def endant  i s f ound,  at  any t i me dur i ng t he pr oceedi ngs 
or  upon j udgment ,  t o be f r i vol ous by t he cour t ,  t he 
cour t  shal l  awar d t o t he successf ul  par t y cost s 
det er mi ned under  s.  814. 04 and r easonabl e at t or ney 
f ees.  

 .  .  .  .  

( 3)  I n or der  t o f i nd an act i on,  speci al  pr oceedi ng,  
count er cl ai m,  def ense or  cr oss compl ai nt  t o be 
f r i vol ous under  sub.  ( 1) ,  t he cour t  must  f i nd one or  
mor e of  t he f ol l owi ng:  

 .  .  .  .  

( b)  The par t y or  t he par t y ' s at t or ney knew,  or  shoul d 
have known,  t hat  t he act i on,  speci al  pr oceedi ng,  
count er cl ai m,  def ense or  cr oss compl ai nt  was wi t hout  
any r easonabl e basi s i n l aw or  equi t y and coul d not  be 
suppor t ed by a good f ai t h ar gument  f or  an ext ensi on,  
modi f i cat i on or  r ever sal  of  exi st i ng l aw.  
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¶34 Thi s cour t  has det er mi ned t hat  " [ w] hen made pur suant  

t o Wi s.  St at .  § 802. 05,  our  r evi ew of  a c i r cui t  cour t ' s  deci s i on 

t hat  an act i on was commenced f r i vol ousl y i s def er ent i al . "  Jandr t  

v.  Jer ome Foods,  I nc. ,  227 Wi s.  2d 531,  548,  597 N. W. 2d 744 

( 1999) .  Accor di ng t o t hi s def er ent i al  st andar d,  t he nat ur e and 

ext ent  of  i nvest i gat i on under t aken pr i or  t o f i l i ng a sui t  ar e 

i ssues of  f act ,  and a c i r cui t  cour t ' s  det er mi nat i ons on such 

quest i ons wi l l  be uphel d unl ess c l ear l y er r oneous.  I d.  The 

det er mi nat i on of  how much i nvest i gat i on shoul d have been done i s 

a quest i on t hat  i s wi t hi n t he c i r cui t  cour t ' s  di scr et i on.  I d.  A 

di scr et i onar y deci s i on by t he c i r cui t  cour t  wi l l  be sust ai ned 

wher e t he cour t  " exami ned t he r el evant  f act s,  appl i ed a pr oper  

st andar d of  l aw and,  usi ng a demonst r at ed r at i onal  pr ocess,  

r eached a concl usi on t hat  a r easonabl e j udge coul d r each. "  I d.  

at  549 ( c i t i ng Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 

N. W. 2d 175 ( 1982) ) .  

¶35 We have expl ai ned t hat  r evi ewi ng a c i r cui t  cour t ' s 

det er mi nat i on under  § 814. 025 t hat  an act i on was cont i nued 

f r i vol ousl y i nvol ves a mi xed quest i on of  l aw and f act .  I d.  at  

562.  We st at ed t hat  what  an i ndi v i dual  or  at t or ney knew or  

shoul d have known i s a quest i on of  f act  t hat  wi l l  be sust ai ned 

unl ess c l ear l y er r oneous.  I d.  at  563.  Whet her  t he c i r cui t  

cour t ' s  det er mi nat i ons of  f act  suppor t  a concl usi on t hat  a 

l awsui t  was cont i nued f r i vol ousl y,  however ,  i s  a quest i on of  l aw 
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t hat  t hi s cour t  r evi ews i ndependent l y of  t he det er mi nat i ons 

r ender ed by t he c i r cui t  cour t  or  cour t  of  appeal s.  I d.  7 

I I I  

¶36 Thi s case i s about  a c i r cui t  cour t ' s  det er mi nat i ons 

t hat  a l awsui t  was f r i vol ousl y commenced and cont i nued.   I n 

essence,  i t  i s  about  act ual  mal i ce——whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on i n det er mi ni ng t hat  t her e 

was no basi s i n f act  or  l aw t hat  woul d suppor t  Donohoo' s c l ai m 

t hat  Act i on Wi sconsi n' s st at ement s wer e made wi t h act ual  mal i ce.   

¶37 Because t he under l y i ng quest i on concer ns t he 

def amat i on l awsui t  f i l ed by Donohoo on behal f  of  St or ms we t ur n 

i ni t i al l y  t o an exami nat i on of  def amat i on l aw.  I n a common l aw 

def amat i on cause of  act i on t hat  does not  i nvol ve a publ i c 

f i gur e,  t her e ar e onl y t hr ee el ement s:  

( 1)  a f al se st at ement ;  ( 2)  communi cat ed by speech,  
conduct  or  i n wr i t i ng t o a per son ot her  t han t he 
per son def amed;  and,  ( 3)  t he communi cat i on i s 
unpr i v i l eged and t ends t o har m one' s r eput at i on so as 
t o l ower  hi m or  her  i n t he est i mat i on of  t he communi t y 
or  t o det er  t hi r d per sons f r om associ at i ng or  deal i ng 
wi t h hi m or  her .  

                                                 
7 We not e t hat  t he r epeal  of  §§ 802. 05 and 814. 025 ( 2003- 04)  

and r ecr eat i on § ( Rul e)  802. 05 ( 2005- 06)  may cal l  i nt o quest i on 
t he exi st ence of  di f f er ent  st andar ds of  r evi ew f or  commenci ng 
and cont i nui ng f r i vol ous cl ai ms.  Thi s i s par t i cul ar l y so i nsof ar  
as § ( Rul e)  802. 05 i s pat t er ned af t er  f eder al  r ul e of  c i v i l  
pr ocedur e 11.  See Tr i ni t y Pet r ol eum,  I nc.  v.  Scot t  Oi l ,  Co. ,  
2007 WI  88,  ¶49,  302 Wi s.  2d 299,  735 N. W. 2d 1.  Feder al  cour t s 
r evi ew t he i mposi t i on of  sanct i ons under  Rul e 11 f or  er r oneous 
exer ci se of  di scr et i on.  Mar s St eel  Cor p.  v.  Cont ' l  Bank N. A. ,  
880 F. 2d 928,  933 ( 7t h Ci r .  1989) .  
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Tor ger son v.  Jour nal / Sent i nel .  I nc. ,  210 Wi s.  2d 524,  534,  563 

N. W. 2d 472 ( 1997) ;  see Wi s JI ——Ci vi l  2500. 8 

¶38 Thi s def amat i on l awsui t ,  however ,  i nvol ves a publ i c 

f i gur e.  The Uni t ed St at es Supr eme Cour t  has det er mi ned t hat  t he 

Fi r st  and Four t eent h Amendment s t o t he f eder al  const i t ut i on 

r equi r e t hat  def amat i on pl ai nt i f f s who ar e publ i c f i gur es must  

al so pr ove by c l ear  and convi nci ng evi dence anot her  el ement ,  

act ual  mal i ce.  Masson v.  New Yor ker  Magazi ne,  I nc. ,  501 U. S.  

496,  510 ( 1991)  ( c i t i ng New Yor k Ti mes Co.  v.  Sul l i van,  376 U. S.  

254,  279- 80 ( 1964) ) .  Act ual  mal i ce does not  i nvol ve bad i nt ent  

or  i l l - wi l l ,  and t her ef or e di f f er s f r om t he ver nacul ar  

under st andi ng of  mal i ce.  Tor ger son,  210 Wi s.  2d at  536.  Rat her ,  

act ual  mal i ce r equi r es t hat  t he al l egedl y def amat or y st at ement  

be made wi t h " knowl edge t hat  i t  was f al se or  wi t h r eckl ess 

di sr egar d of  whet her  i t  was f al se or  not . "  Sul l i van,  376 U. S.  at  

280.  

                                                 
8 The cour t  of  appeal s i n t he pr esent  case l i s t ed f our  

el ement s,  f ol l owi ng ot her  cour t  of  appeal s dec i s i ons and t he 
Rest at ement  ( Second)  of  Tor t s § 558 ( 1981) :  ( a)  a f al se and 
def amat or y st at ement  concer ni ng anot her ;  ( b)  an unpr i v i l eged 
publ i cat i on t o a t hi r d par t y;  ( c)  f aul t  amount i ng at  l east  t o 
negl i gence on t he par t  of  t he publ i sher ;  and ( d)  ei t her  
act i onabi l i t y  of  t he st at ement  i r r espect i ve of  speci al  har m or  
t he exi st ence of  speci al  har m caused by t he publ i cat i on.  Sl i p 
op. ,  ¶15;  s l i p op. ,  ¶40 ( Cur l ey,  J. ,  di ssent i ng) ;  see Van 
St r at en v.  Mi l waukee Jour nal  Newspaper - Publ i sher ,  151 
Wi s.  2d 905,  912,  447 N. W. 2d 105 ( Ct .  App.  1989) .   

As t hi s cour t  not ed i n Tor ger son v.  Jour nal / Sent i nel ,  I nc. ,  
i f  t he t wo set s of  el ement s ar e at  al l  di f f er ent ,  such 
di st i nct i ons ar e not  i mpor t ant  i n t he pr esent  case.  210 
Wi s.  2d 524,  535 n.  9,  563 N. W. 2d 472 ( 1997) .  
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¶39 Reckl ess di sr egar d f or  t he t r ut h i s not  measur ed by 

what  t he r easonabl y pr udent  per son woul d publ i sh or  i nvest i gat e 

pr i or  t o publ i shi ng.  I nst ead i t  i s  a subj ect i ve st andar d.  

Tor ger son,  210 Wi s.  2d at  542.  I t  r equi r es showi ng t hat  t he 

f al se st at ement  was made " wi t h a hi gh degr ee of  awar eness 

of  .  .  .  pr obabl e f al s i t y, "  Gar r i son v.  Loui s i ana,  379 U. S.  64,  

74 ( 1964) ,  or  t hat  t he def endant  " i n f act  ent er t ai ned ser i ous 

doubt s as t o t he t r ut h of  hi s publ i cat i on. "  St .  Amant  v.  

Thompson,  390 U. S.  727,  731 ( 1968) .   

¶40 The Supr eme Cour t  has r ecogni zed t hat  such a demandi ng 

st andar d " may per mi t  r ecover y i n f ewer  s i t uat i ons t han woul d a 

r ul e t hat  publ i sher s must  sat i sf y t he st andar d of  t he r easonabl e 

man or  t he pr udent  publ i sher . "  I d.  However ,  i t  has emphasi zed 

t hat  t he i mpor t ance of  open debat e r egar di ng publ i c af f ai r s and 

t he conduct  of  publ i c f i gur es i s so gr eat  t hat  " nei t her  t he 

def ense of  t r ut h nor  t he st andar d of  or di nar y car e woul d pr ot ect  

agai nst  sel f - censor shi p and t hus adequat el y i mpl ement  Fi r st  

Amendment  pol i c i es. "  I d.  at  732.   

¶41 The par t i es agr ee t hat  St or ms i s  a publ i c f i gur e,  and 

t hat  t o succeed i n a def amat i on sui t  he woul d have t o show 
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act ual  mal i ce.  The di sput e her e i s f ocused on t he el ement  of  

act ual  mal i ce. 9  

A 

¶42 The ci r cui t  cour t  det er mi ned t hat  pr i or  t o commenci ng 

t he l awsui t  Donohoo knew or  shoul d have known t hat  a cause of  

act i on f or  def amat i on woul d r equi r e showi ng act ual  mal i ce by 

c l ear  and convi nci ng evi dence and t hat  Donohoo knew or  shoul d 

have known t hat  t he l aw di d not  suppor t  such a c l ai m.  I t  f ur t her  

det er mi ned t hat  i n l i ght  of  t he st r ai ght f or war d f act s of  t he 

case and t he l aw of  def amat i on,  Donohoo f ai l ed t o conduct  a 

r easonabl e i nqui r y i nt o t he c l ai m pr i or  t o f i l i ng.  

¶43 Donohoo ar gues t hat  t he c i r cui t  cour t  er r ed i n i t s 

det er mi nat i on t hat  t he l aw di d not  suppor t  t he c l ai m t hat  Act i on 

Wi sconsi n act ed wi t h act ual  mal i ce.  The cor ner st one of  hi s 

ar gument  i s based on hi s r evi ew of  t he speech pr i or  t o 

commenci ng t he l awsui t  and hi s  concl usi on t hat  no one " coul d 

                                                 
9 The di ssent  f ocuses much of  i t s  at t ent i on on anot her  

el ement  of  a def amat i on c l ai m,  namel y,  whet her  Act i on 
Wi sconsi n' s st at ement s have def amat or y meani ng,  such t hat  t hey 
t end t o " di mi ni sh t he est eem,  r espect ,  goodwi l l  or  conf i dence i n 
whi ch t he pl ai nt i f f  i s  hel d,  or  t o exci t e adver se,  der ogat or y or  
unpl easant  f eel i ngs or  opi ni ons agai nst  hi m. "  Di ssent ,  ¶116 
( quot i ng St ar obi n v.  Nor t hr i dge Lakes Dev.  Co. ,  94 Wi s.  2d 1,  
10,  287 N. W. 2d 747) .  I t  poi nt s out  t hat  Donohoo,  t he cour t  of  
appeal s,  and t hr ee member s of  t hi s cour t  have det er mi ned t hat  
t he st at ement  i s def amat or y.   

The par t i es,  however ,  nei t her  di sput e nor  exami ne whet her  
t he st at ement s ar e capabl e of  def amat or y meani ng because i t  i s  
i r r el evant  t o t he i ssue at  hand.  The onl y el ement  t hat  i s  at  
i ssue her e i s act ual  mal i ce.  The di ssent ' s di scussi on appear s t o 
obf uscat e t he r eal  i ssue.   
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have r easonabl y i nt er pr et ed i t  t o have advocat ed t he mur der  of  

gay peopl e. "  When t he ent i r e speech i s exami ned,  he cont ends,  i t  

i s  " i nconcei vabl e"  t hat  Act i on Wi sconsi n bel i eved t hat  St or ms 

advocat ed mur der i ng gay peopl e or  t hat  he made sounds as i f  

shoot i ng gay peopl e.  Donohoo mai nt ai ns t hat  because i t  i s  

i nconcei vabl e Act i on Wi sconsi n bel i eved t hat  St or ms advocat ed 

mur der i ng gay peopl e,  i t  must  have had ser i ous doubt s about  t he 

t r ut h of  t he st at ement s i n t he pr ess r el ease.  

¶44 He asser t s t hat  Act i on Wi sconsi n' s i nt er pr et at i on of  

St or ms'  speech as advocat i ng t he mur der  of  gay peopl e i s t he 

r esul t  of  sel ect i ng sent ences f r om t he speech and cobbl i ng t hem 

t oget her  t o suppor t  i t s  concl usi on.  Donohoo adduces al t oget her  

di f f er ent  passages f r om t he speech i n suppor t  of  anot her  

i nt er pr et at i on.  He mai nt ai ns t hat  t he f ol l owi ng aspect s of  t he 

speech demonst r at e t hat  Act i on Wi sconsi n' s i nt er pr et at i on i s 

unr easonabl e and t hus ser ve as a basi s f or  pr ovi ng act ual  

mal i ce:  

• The t heme of  St or ms'  speech was t hat  " [ y] ou al one,  wi t h 

God' s hel p,  can make a di f f er ence,  no mat t er  what  t he 

odds. "  

• The di scussi on of  " t aki ng i t  t o t he st r eet s"  was meant  t o 

cont r ast  wi t h ef f or t s such as pet i t i ons,  phone cal l s,  and 

" beggi ng"  l egi s l at or s and j udges.  " Taki ng i t  t o t he 

st r eet s"  r ef er s  t o t hi ngs l i ke St or ms'  own ef f or t s t o 

make a di f f er ence by v i deot api ng Sout her n Decadence,  

sendi ng t he vi deo t o publ i c of f i c i al s,  shar i ng t he Gospel  

wi t h homosexual s,  and st agi ng pr ot est s.  
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• Temper i ng St or ms'  " t ak[ e]  i t  t o t he st r eet s"  message wer e 

admoni t i ons t o not  be " spi r i t ual l y r eckl ess"  and t o do 

what  was i n t hei r  hear t s i f  i t  was not  s i n.  

• St or ms dr ew a par al l el  bet ween t he Phi l i s t i nes and t he 

homosexual  movement  i n t er ms of  t hei r  char act er i st i cs——

" sol i dar i t y,  scor nf ul ness,  and st ubbor nness. "  

• The t er m t hat  St or ms used t hr oughout  t he speech was t he 

" homosexual  movement , "  and t he homosexual  movement  was 

t he anal ogue t o t he Phi l i s t i ne ar my,  not  i ndi v i dual  

homosexual s.  

• When St or ms made hi s " boom,  boom,  boom"  sounds,  t hey wer e 

not  meant  t o sound l i ke expl osi ons or  gunf i r e,  but  wer e 

made t o enl i ven t he passage and " capt ur e t he i magi nat i on 

of  t he l i s t ener s. "  Si mi l ar l y,  t he r ef er ence t o t he dr i ve-

t hr ough at  McDonal d' s mer el y i l l ust r at ed Jonat han and hi s 

ar mor  bear er  t aki ng a br eak whi l e God wor ked.  

These aspect s of  t he speech,  Donohoo ar gues,  demonst r at e t hat  

Act i on Wi sconsi n' s i nt er pr et at i on i s " i nconcei vabl e"  and t hat  

t he onl y r easonabl e i nt er pr et at i on i s t hat  St or ms di d not  

advocat e t he mur der  of  homosexual s.  

¶45 Ther e i s no di sput e about  what  wor ds wer e spoken at  

St or ms'  speech.  Rat her ,  t he di sput e concer ns whet her  Act i on 

Wi sconsi n' s i nt er pr et at i on of  t he speech i s a r easonabl e 

i nt er pr et at i on of  ambi guous st at ement s.  I f  i t  i s ,  t hen Donohoo 

as a mat t er  of  l aw cannot  meet  hi s bur den of  showi ng act ual  

mal i ce.  I n essence,  Donohoo ar gues t hat  i f  hi s i s t he onl y 

r easonabl e i nt er pr et at i on of  t he speech,  t hen t her e i s a basi s 
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f or  t he act ual  mal i ce c l ai m.  Thus,  Donohoo i s ar gui ng t hat  a 

f act ual  i nf er ence can be made about  whet her  Act i on Wi sconsi n 

ent er t ai ned ser i ous doubt s as t o t he t r ut h of  t hei r  st at ement s 

on t he gr ound t hat  Act i on Wi sconsi n' s i nt er pr et at i on i s  

unr easonabl e.   

¶46 However ,  as Donohoo r ecogni zed dur i ng or al  ar gument  

t he det er mi nat i on of  whet her  t her e i s a s i ngl e r easonabl e 

i nt er pr et at i on of  t he speech or  whet her  t he speech i s ambi guous 

i s a quest i on of  l aw.  I n Tor ger son,  f or  exampl e,  t hi s cour t  

det er mi ned t hat  t he def endant  newspaper  was ent i t l ed t o summar y 

j udgment  i n a def amat i on case because l et t er s f r om t he st at e 

Et hi cs Boar d wer e ambi guous.  The cour t  det er mi ned t hat  t he 

def endant ' s char act er i zat i on of  t he l et t er s was " a r at i onal  

i nt er pr et at i on of  ambi guous st at ement s cont ai ned i n t hose 

l et t er s. "  210 Wi s.  2d at  546.  I t  concl uded t hat  t he del i ber at e 

choi ce of  t hat  i nt er pr et at i on over  anot her  i nt er pr et at i on coul d 

not  const i t ut e evi dence of  act ual  mal i ce,  even i f  t he 

i nt er pr et at i on was pr ovabl y f al se.  I d.  at  545.   

¶47 Whi l e we do not  doubt  t hat  Donohoo' s i s a r easonabl e 

i nt er pr et at i on,  we cannot  agr ee t hat  i t  i s  t he onl y r easonabl e 

i nt er pr et at i on.  Hi s choi ce of  passages f r om t he speech i s no 

l ess sel ect i ve t han Act i on Wi sconsi n' s.  He has s i mpl y emphasi zed 

di f f er ent  passages,  namel y,  t hose t hat  do not  have vi ol ent  

i mager y.   

¶48 Donohoo f ai l s t o addr ess many of  t he passages 

emphasi zed by Act i on Wi sconsi n t o i l l ust r at e t he v i ol ent  t one of  

t he speech.  St or ms war ned hi s l i s t ener s t hat  " [ t ] hey' l l  want  t o 
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k i l l  you, "  " t hey don' t  car e, "  " t hey want  t o t r ampl e us, "  " [ i ] t ' s  

us or  t hem, "  " [ t ] hey have t o el i mi nat e us, "  and " [ t ] her e' s no 

havi ng t hi s peacef ul  co- exi st ence. "  He descr i bed how " t hey"  have 

vi ol ent ,  oppr essi ve,  and mur der ous pot ent i al :  " t hey' l l  cr ush us 

and have l aws and si l ence us and ki l l  t he ones t hat  won' t  be 

s i l ent .  .  .  .  "  He expr essl y war ned agai nst  l i s t eni ng t o t hose 

t hat  " wi l l  t r y t o t al k you out  of  goi ng and beat i ng up t he 

Phi l i s t i ne ar my on your  own. "  When St or ms'  excl amat i on of  " boom,  

boom,  boom,  boom,  boom"  i s consi der ed i n l i ght  of  such vi ol ent  

descr i pt i ons,  Act i on Wi sconsi n' s i nt er pr et at i on i s r easonabl e.  

¶49 I n addi t i on t o bei ng sel ect i ve,  t he f acet s of  t he 

speech Donohoo emphasi zes do not  show t hat  Act i on Wi sconsi n' s 

i nt er pr et at i on i s unr easonabl e.  Ther ef or e t hey f ai l  t o pr ovi de a 

basi s f or  t he c l ai m of  act ual  mal i ce,  t hat  i s ,  t hat  Act i on 

Wi sconsi n made a st at ement  wi t h " knowl edge t hat  i t  was f al se or  

wi t h r eckl ess di sr egar d of  whet her  i t  was f al se or  not . "  

Sul l i van,  376 U. S.  at  279- 80.  We consi der  t hem i n t ur n.   

¶50 Regar di ng hi s f i r st  asser t i on,  Donohoo i s cor r ect  t hat  

t he t heme of  St or ms'  speech was t hat  " you al one,  wi t h God' s 

hel p,  can make a di f f er ence,  no mat t er  what  t he odds. "  That ,  

however ,  says not hi ng about  what  sor t s of  t hi ngs one mi ght  do t o 

make a di f f er ence,  despi t e l ong odds.  

¶51 The next  aspect  of  t he speech Donohoo adduces i s  t hat  

St or ms'  exampl es of  " t aki ng i t  t o t he st r eet s"  i ncl ude 

vi deot api ng,  shar i ng t he gospel ,  and st agi ng a pr ot est .  However ,  

St or ms i s expl i c i t  t hat  t aki ng i t  t o t he st r eet s i s not  l i mi t ed 

t o such act i v i t i es.  He st at es:  
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Gi ve me a bombshel l ,  gi ve me a bomb oh God.  Gi ve me 
somet hi ng Lor d t hat ' s goi ng t o shake t he c i t y ,  and 
shake t he st at e,  and shake t hi s nat i on.  .  .  .   

Do what ' s i n your  hear t .  He' s wi t h you.  Some of  you 
r i ght  now.  You have t hese wi l d,  cr azy t hi ngs you won' t  
even t el l  anybody about .  You have t hi s pl an and you 
can' t  get  away f r om i t .  The Lor d put  t hat  t her e.  The 
Lor d put  i t  t her e.  Go do i t .   

The speech i s open t o many i nt er pr et at i ons of  what  t hese " bombs"  

and " wi l d,  cr azy t hi ngs"  coul d i ncl ude.  

¶52 Donohoo' s asser t i on t hat  St or ms admoni shed l i s t ener s 

not  t o be spi r i t ual l y r eckl ess and not  t o s i n i s al so 

unper suasi ve and al so f ai l s  t o show t hat  Act i on Wi sconsi n' s 

i nt er pr et at i on i s unr easonabl e.  I t  i s  uncl ear  what  St or ms meant  

by t he admoni t i on.  I n one passage he st at es:  " Li st en t o your  

hear t .  What ever  i s i n your  hear t .  Do i t .  He' s wi t h you.  I t ' s  not  

s i n.  That ' s t he way I  l ook at  i t .  And t he wi l der  t he bet t er  i n 

my opi ni on. "   

¶53 The next  c l ai m Donohoo makes i s t hat  St or ms dr ew 

par al l el s bet ween t he Phi l i s t i ne ar my and t he homosexual  

movement  on t he basi s of  shar ed char act er i st i cs.  However ,  

Donohoo has f ai l ed t o of f er  any expl anat i on f or  why basi ng t he 

compar i son on such char act er i st i cs shows t hat  St or ms di d not  

advocat e t r eat i ng t he homosexual  movement  l i ke Jonat han t r eat ed 

t he Phi l i s t i ne ar my.  

¶54 Donohoo cl ai ms al so t hat  St or ms car ef ul l y r ef er r ed t o 

t he " homosexual  movement "  r at her  t han i ndi v i dual  homosexual s.  

Thi s,  t oo,  f ai l s  t o show t hat  Act i on Wi sconsi n' s i nt er pr et at i on 

i s unr easonabl e.  Donohoo i s i ncor r ect  t hat  St or ms r ef er s onl y t o 
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t he " homosexual  movement . "  Our  r evi ew of  t he speech i ndi cat es 

t hat  St or ms does r ef er  t o " homosexual s. "  For  exampl e,  i n 

descr i bi ng t he st r engt h of  St or ms'  opponent ,  he war ns of  t he 

" uncanny uni t y and sol i dar i t y amongst  t he homosexual s. "  

Si mi l ar l y,  i n encour agi ng hi s  audi ence t o act  on t hei r  

f r ust r at i ons he st at es t hat  " i f  you' r e f r ust r at ed about  seei ng 

t he homosexual s t aki ng over  our  nat i on,  t hat ' s a good t hi ng. "  

¶55 Last l y,  i t  i s  pl ausi bl e t hat  when St or ms made t he 

" boom,  boom,  boom,  boom,  boom"  sounds he di d not  i nt end i t  t o 

sound l i ke gun shot s,  and i t  i s  pl ausi bl e t hat  hi s r emar ks about  

t he McDonal d' s dr i ve- t hr ough wer e i nt ended t o be about  Jonat han 

t aki ng a r est .  However ,  t hat  i s  not  t he onl y r easonabl e 

i nt er pr et at i on.  I t  i s  al so r easonabl e t o concl ude t hat  St or ms 

i nt ended hi s l i s t ener s t o i magi ne t he st or y i n a moder n set t i ng,  

wi t h moder n weapons ( guns) ,  moder n r est  f aci l i t i es ( McDonal d' s) ,  

and a moder n opponent  ( t he homosexual  movement ) .   

¶56 Thus,  whi l e Donohoo has pr of f er ed a r easonabl e 

al t er nat i ve i nt er pr et at i on,  he has not  demonst r at ed t hat  Act i on 

Wi sconsi n' s i nt er pr et at i on i s unr easonabl e.  Rat her ,  he has 

si mpl y emphasi zed di f f er ent  passages.  Bot h Donohoo' s 

i nt er pr et at i on and Act i on Wi sconsi n' s i nt er pr et at i on ar e 

r easonabl e.  That  i s,  t he speech i s ambi guous. 10  

                                                 
10 To assi st  t he r eader ,  a copy of  t he t r anscr i pt  of  St or ms'  

speech i s at t ached as an appendi x t o t hi s  opi ni on.  The 
t r anscr i pt  and a compact  di sk r ecor di ng of  t he speech wer e 
at t ached by At t or ney Donohoo t o St or ms'  br i ef  i n opposi t i on t o 
Act i on Wi sconsi n' s mot i on f or  summar y j udgment .  
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¶57 Because t he speech i s ambi guous,  t he r easonabl e 

al t er nat i ve i nt er pr et at i on of  St or ms'  speech t hat  Donohoo 

pr ovi des does not  per mi t  an i nf er ence of  act ual  mal i ce.  Act i on 

Wi sconsi n' s st at ement s wer e based on one of  at  l east  t wo 

r at i onal  i nt er pr et at i ons.  Ther e i s ampl e case l aw f or  t he 

pr oposi t i on t hat  act ual  mal i ce cannot  be i nf er r ed f r om t he 

choi ce of  one r at i onal  i nt er pr et at i on over  anot her .  11 

¶58 Ti me,  I nc.  v.  Pape i nvol ved an ar t i c l e descr i bi ng 

i nci dent s of  pol i ce br ut al i t y.  401 U. S.  279,  281- 82 ( 1971) .  The 

ar t i c l e was based upon a gover nment  r epor t ,  and quot ed t he 

summar y of  a c i v i l  compl ai nt  cont ai ned i n t he r epor t .  However ,  

i t  r emoved t he wor d " al l eged"  f r om t he summar y of  t he compl ai nt ,  

and di d not  expl ai n t hat  t he quot e came f r om an unpr oven 

compl ai nt .  I d.  at  282.   

                                                 
11 The di ssent  asser t s t hat  whet her  Act i on Wi sconsi n' s  

st at ement s wer e f al se " r emai ns a f act  quest i on f or  t he j ur y, "  
and t hat  a r easonabl e j ur y coul d det er mi ne t hat  t he st at ement s 
wer e f al se.  Di ssent ,  ¶114.  A r easonabl e j ur y coul d t her ef or e 
al so det er mi ne t hat  t he st at ement s wer e t r ue accor di ng t o t he 
di ssent ' s v i ew.   

However ,  At t or ney Donohoo' s pr i mar y ar gument  i s t hat  t he 
st at ement s wer e so obvi ousl y f al se t hat  Act i on Wi sconsi n must  
have act ed wi t h act ual  mal i ce.  Hi s cont ent i on appear s t o be at  
odds wi t h t he di ssent ' s v i ew.  The di ssent ' s asser t i on i mpl i c i t l y  
acknowl edges t hat  a r easonabl e at t or ney,  and hence At t or ney 
Donohoo,  shoul d have known t hat  he coul d not  pr ove act ual  
mal i ce,  and t hus t hat  t he sui t  was f r i vol ous.  How coul d he show 
t hat  Act i on Wi sconsi n knew t he st at ement s wer e f al se or  act ed i n 
r eckl ess di sr egar d of  t he t r ut h i f  t he under l y i ng pr emi se——t he 
f al s i t y——i s so uncer t ai n t hat  i t  pr esent s a quest i on of  f act  f or  
t he j ur y? 
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¶59 The Supr eme Cour t  det er mi ned t he omi ssi on of  t he wor d 

" al l eged"  was i n essence adopt i ng " one of  a number  of  possi bl e 

r at i onal  i nt er pr et at i ons of  a document  t hat  br i st l ed wi t h 

ambi gui t i es. "  I d.  at  290.  The Cour t  concl uded t hat  such a choi ce 

di d not  demonst r at e act ual  mal i ce,  even t hough i t  may have 

r ef l ect ed a mi sconcept i on.  I d.  I n Masson v.  New Yor ker  Magazi ne,  

t he Supr eme Cour t  expl ai ned t hat  t he " pr ot ect i on f or  r at i onal  

i nt er pr et at i on ser ves Fi r st  Amendment  pr i nci pl es by al l owi ng an 

aut hor  t he i nt er pr et i ve l i cense t hat  i s necessar y when r el y i ng 

upon ambi guous sour ces. "  501 U. S.  496,  519 ( 1991) .   

¶60 Thi s cour t  addr essed t he i ssue of  choosi ng bet ween 

r at i onal  i nt er pr et at i ons i n Tor ger son.  That  case i nvol ved a 

newspaper  ar t i c l e st at i ng t hat  t he pl ai nt i f f ,  who ser ved i n t he 

Of f i ce of  Commi ssi oner  of  I nsur ance and had an i nt er est  i n a 

t i t l e i nsur ance agency,  had i gnor ed l et t er s by t he st at e Et hi cs 

Boar d as " war ni ngs"  t o " st ay out "  of  t i t l e i nsur ance mat t er s.  

210 Wi s.  2d at  545.  Pr i or  ar t i c l es by t he same j our nal i st  had 

descr i bed t he same l et t er s as " gui del i nes and l i mi t at i ons"  t hat  

woul d " l i mi t "  cont act  wi t h such mat t er s.  I d.  at  544- 45.  Ci t i ng 

Ti me,  I nc.  v.  Pape and Masson,  t hi s cour t  det er mi ned t hat  t he 

l et t er s wer e ambi guous,  and t hat  t he del i ber at e choi ce bet ween 

di f f er ent  i nt er pr et at i ons di d not  show act ual  mal i ce.  

¶61 The same r easoni ng appl i es i n t he pr esent  case.  

St or ms'  speech i s ambi guous,  and Act i on Wi sconsi n has chosen one 

r at i onal  i nt er pr et at i on.  As a mat t er  of  l aw,  t hat  choi ce does 

not  demonst r at e act ual  mal i ce.  Thus,  Donohoo' s asser t i on t hat  
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Act i on Wi sconsi n' s i nt er pr et at i on demonst r at es act ual  mal i ce i s 

i ncor r ect .  

¶62 I n addi t i on t o hi s ar gument  t hat  Act i on Wi sconsi n' s 

i nt er pr et at i on i s unr easonabl e,  Donohoo ci t es t he f ol l owi ng as 

f act ual  evi dence of  act ual  mal i ce pr i or  t o hi s f i l i ng t he 

compl ai nt :  

• St or ms di d not  expl i c i t l y  st at e t hat  he advocat ed 

mur der i ng gay peopl e.  

• Act i on Wi sconsi n di d not  at t empt  t o cont act  St or ms bef or e 

i ssui ng i t s pr ess r el ease,  and i t  di d not  r espond t o t he 

r equest s f or  r et r act i on.   

• The l anguage i n t he pr ess r el ease i s of  a " ser i ous 

nat ur e"  and showed i l l - wi l l  t owar d St or ms.  

• The pr ess r el ease appear ed cal cul at ed t o advance Act i on 

Wi sconsi n' s pol i t i cal  agenda.   

¶63 These f act s ar e not  i n di sput e.  However ,  t hey f ai l  t o 

demonst r at e a r easonabl e f act ual  or  l egal  bas i s f or  act ual  

mal i ce,  and Donohoo makes no ar gument  based i n equi t y.  The f act  

t hat  t her e i s no l anguage i n t he speech expl i c i t l y  st at i ng t hat  

member s of  t he audi ence ought  t o mur der  homosexual s says not hi ng 

about  whet her  Act i on Wi sconsi n was r eckl ess i n i t s 

i nt er pr et at i on of  t he speech.  

¶64 Fur t her ,  Donohoo has of f er ed no expl anat i on and 

pr of f er ed no case l aw showi ng why t he f act s t hat  Act i on 

Wi sconsi n di d not  at t empt  t o cont act  St or ms bef or e i ssui ng i t s 

pr ess r el ease and di d not  r espond t o r et r act i on r equest s ar e 

evi dence of  act ual  mal i ce.   
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¶65 Donohoo' s posi t i on i s al so cont r ar y t o t hi s cour t ' s  

deci s i on i n Van St r at en v.  Mi l waukee Jour nal  Newspaper -

Publ i sher ,  151 Wi s.  2d 905,  447 N. W. 2d 105 ( 1989) .  I n t hat  case 

we det er mi ned t hat  t he r epeat ed publ i cat i on of  a st at ement  af t er  

bei ng i nf or med t hat  t he st at ement  was f al se di d not  const i t ut e 

act ual  mal i ce so l ong as t he speaker  bel i eved i t  t o be t r ue.  I d.  

at  917- 18.  

¶66 Donohoo i s cor r ect  t hat  t he st at ement s i n t he pr ess 

r el ease ar e of  a ser i ous nat ur e.  However ,  even assumi ng t hat  

Donohoo i s cor r ect  t hat  Act i on Wi sconsi n' s pr ess r el ease evi nces 

i l l - wi l l  t owar d St or ms,  he f ai l s t o expl ai n how such i l l - wi l l  

shows act ual  mal i ce.  Cour t s have made cl ear  t hat  act ual  mal i ce 

does not  mean bad i nt ent ,  i l l - wi l l ,  or  ani mus.  Masson,  501 U. S.  

at  510- 11;  Tor ger son,  210 Wi s.  2d at  536.   

¶67 He mai nt ai ns t hat  such i l l - wi l l  coul d pr ovi de 

mot i vat i on f or  Act i on Wi sconsi n t o " t wi st "  St or ms'  speech.  

Pl aci ng a gr eat er  bur den on i deol ogi cal  opponent s,  however ,  i s  

cont r ar y t o t he pr i nci pl es t hat  under wr i t e t he act ual  mal i ce 

st andar d i n t he f i r st  i nst ance.  Donohoo' s ar gument  i s al so 

cont r ar y t o t he Sevent h Ci r cui t ' s  det er mi nat i on t hat  " f aci al  

expr essi on,  cont ent  of  speech and body l anguage"  t hat  

demonst r at ed a st r ongl y negat i ve di sposi t i on t o t he subj ect  of  a 

st at ement  di d not  suppor t  a c l ai m of  act ual  mal i ce.  Under wager  

v.  Sal t er ,  22 F. 3d 730,  736 ( 7t h Ci r .  1994) .   

¶68 Donohoo' s asser t i on t hat  act ual  mal i ce i s evi nced by 

t he f act  t hat  t he pr ess r el ease appear ed cal cul at ed t o f ur t her  

Act i on Wi sconsi n' s pol i t i cal  agenda i s s i mi l ar l y unper suasi ve.  
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The semi nal  def amat i on case,  New Yor k Ti mes v.  Sul l i van,  

i nvol ved pol i t i cal  speech.  376 U. S.  254.  To mai nt ai n t hat  wher e 

a st at ement  f ur t her s one' s pol i t i cal  v i ews t her e i s evi dence of  

act ual  mal i ce woul d under mi ne t he ver y pr ot ect i ons t hat  j ust i f y 

t he act ual  mal i ce r equi r ement  i n t he f i r st  i nst ance. 12 

¶69 Havi ng set  f or t h t he above f act s and l aw,  we t ur n t o 

t he c i r cui t  cour t ' s  deci s i on t hat  Donohoo commenced t hi s act i on 

f r i vol ousl y.  The amount  of  i nvest i gat i on t hat  Donohoo shoul d 

have done pr i or  t o f i l i ng i s a det er mi nat i on t hat  i s wi t hi n t he 

c i r cui t  cour t ' s  di scr et i on.  Jandr t ,  227 Wi s.  2d at  548.  We wi l l  

uphol d t hi s det er mi nat i on unl ess i t  i s  c l ear l y er r oneous.  I d.  

¶70 The ci r cui t  cour t  exami ned t he r el evant  f act s of  t he 

case,  and i t  det er mi ned t hat  t hey wer e not  compl ex.  I t  al so 

exami ned t he l aw on def amat i on and det er mi ned t hat  t he l egal  

i ssues i nvol ved i n t he l awsui t  wer e not  compl ex.  Fur t her ,  t he 

cour t  r easoned t hat  Donohoo had suf f i c i ent  t i me t o r esear ch t he 

r el evant  l aw.  I t  expl ai ned t hat  whi l e Donohoo' s i nt er pr et at i on 

of  t he speech was r easonabl e,  i t  was l ess r easonabl e t han Act i on 

Wi sconsi n' s.  The cour t  det er mi ned t hat  t he f i l i ngs Donohoo made 

                                                 
12 The di ssent  mai nt ai ns t hat  a r easonabl e at t or ney coul d 

bel i eve t hat  Act i on Wi sconsi n' s st at ement s wer e made wi t h act ual  
mal i ce " because t he st at ement  was par t  of  Act i on Wi sconsi n' s 
at t empt  t o pr omot e one si de of  a hi ghl y char ged pol i t i cal  
i ssue. "  Di ssent ,  ¶122.  The ef f ect  of  t he di ssent ' s v i ew i s t o 
make i t  easi er  t o f i nd act ual  mal i ce i n cases of  speech 
r egar di ng cont ent i ous pol i t i cal  i ssues.  Such i ssues,  however ,  
ar e wher e Fi r st  Amendment  pr ot ect i ons ar e at  t hei r  apex.  Buckl ey 
v.  Val eo,  424 U. S.  1,  14 ( 1976) .   
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on behal f  of  St or ms di d not  pr esent  a pl ausi bl e v i ew of  t he l aw 

or  an ar gument  t o ext end or  modi f y t he l aw.   

¶71 The cour t  exami ned t he r el evant  f act s,  appl i ed t he 

pr oper  st andar ds of  l aw,  and usi ng a demonst r at ed r at i onal  

pr ocess r eached a concl usi on t hat  a r easonabl e j udge coul d make.  

I n l i ght  of  t he t i me and l ack of  compl exi t y of  t he i ssues,  t he 

cour t  det er mi ned t hat  Donohoo had f ai l ed t o conduct  a r easonabl e 

i nqui r y pr i or  t o f i l i ng t he sui t .  Thi s det er mi nat i on i s not  

c l ear l y er r oneous.  Addi t i onal l y,  consi st ent  wi t h l egal  

aut hor i t y,  t he c i r cui t  cour t  concl uded t hat  t her e was no basi s 

i n f act  or  l aw t hat  woul d suppor t  a c l ai m t hat  Act i on 

Wi sconsi n' s st at ement s wer e made wi t h act ual  mal i ce.  

Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t ' s  det er mi nat i on 

was not  an er r oneous exer ci se of  i t s  di scr et i on.   

B 

¶72 I n addi t i on t o i t s det er mi nat i on t hat  Donohoo 

commenced t he l awsui t  f r i vol ousl y,  t he c i r cui t  cour t  det er mi ned 

t hat  Donohoo cont i nued t he l awsui t  even t hough he knew or  shoul d 

have known t hat  t he c l ai m was br ought  " wi t hout  any r easonabl e 

basi s i n l aw or  equi t y. "  Wi s.  St at .  § 814. 205( 3) ( b) .  The 

det er mi nat i on of  what  an at t or ney knew or  shoul d have known " i s 

a f act ual  quest i on,  and t he ci r cui t  cour t ' s  f i ndi ngs of  f act  

wi l l  not  be r ever sed by an appel l at e cour t  unl ess t he f i ndi ngs 

ar e c l ear l y er r oneous.  Jandr t ,  227 Wi s.  2d at  563.  Her e,  t he 

cour t  expl ai ned t hat  Act i on Wi sconsi n' s l et t er s t o Donohoo put  

hi m on not i ce t hat  t her e was no suppor t  f or  t he el ement  of  
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act ual  mal i ce,  but  t hat  Donohoo i gnor ed t he war ni ngs and f ai l ed 

t o expl ai n how he pr oposed t o show act ual  mal i ce.   

¶73 Donohoo mai nt ai ns t hat  t he c i r cui t  cour t  er r ed i n i t s 

det er mi nat i on f or  sever al  r easons.  Fi r st ,  he asser t s t hat  Act i on 

Wi sconsi n' s i nt er pr et at i on i s unr easonabl e.  For  t he r easons 

out l i ned i n t he pr evi ous sect i on,  t hi s ar gument  i s unper suasi ve.   

¶74 I n addi t i on,  Donohoo ar gues t hat  t he f ol l owi ng 

undi sput ed f act s show t hat  Act i on Wi sconsi n act ed wi t h act ual  

mal i ce:  

• Two member s of  Act i on Wi sconsi n di d not  l i s t en t o t he 

ent i r e speech bef or e i ssui ng t he pr ess r el ease.   

• Act i on Wi sconsi n di d not  consi der  cont act i ng l aw 

enf or cement  upon hear i ng St or ms'  speech.   

Donohoo f ai l s t o pr ovi de a l egal  basi s f or  t hese ar gument s.  

¶75 Ther e i s no di sput e t hat  Ot t  and Fr eker  di d not   

l i s t en t o St or ms'  speech i n i t s ent i r et y bef or e t he pr ess 

r el ease was i ssued.  The cour t  of  appeal s r el i ed on Cur t i s 

Publ i shi ng Co.  v .  But t s,  388 U. S.  130 ( 1967)  t o suppor t  t he v i ew 

t hat  such f ai l ur e evi nces act ual  mal i ce.   

¶76 But t s i nvol ved a l i bel  act i on agai nst  a magazi ne f or  

publ i shi ng al l egat i ons t hat  a col l ege f oot bal l  coach was 

i nvol ved i n game- f i x i ng.  I d.  at  135.  The sol e sour ce of  t he 

st or y was a per son known by t he publ i sher  t o be on pr obat i on f or  

wr i t i ng bad checks,  none of  t he magazi ne per sonnel  r evi ewed t he 

sour ce' s not es,  anot her  per son who was wi t h t he sour ce when t he 

sour ce hear d t he st or y was not  consul t ed,  and t her e was no 

at t empt  by any i n t he or gani zat i on t o scr een t he f i l ms of  
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al l egedl y f i xed games.   I d.  at  157.  The cour t  det er mi ned t hat  

such evi dence coul d suppor t  a det er mi nat i on of  act ual  mal i ce.  

¶77 The cur r ent  case bear s no r esembl ance t o But t s.  Her e,  

t he pr esi dent  of  Act i on Wi sconsi n' s boar d of  di r ect or s,  O' Br i en,  

l i s t ened t o t he ent i r e speech and was di st ur bed by what  he 

hear d.  He t hen consul t ed wi t h Ot t  and Fr eker ,  and t hey conf i r med  

t hat  speech cont ai ned t he st at ement s t hat  O' Br i en descr i bed.  

Toget her  t hey deci ded on t he r esponse.  Thi s i s ent i r el y unl i ke 

t he s i t uat i on i n But t s,  wher e no one made any ef f or t  t o conf i r m 

t he cl ai ms of  a known unr el i abl e sour ce.  

¶78 Even i f  t her e was a f ai l ur e of  Act i on Wi sconsi n t o 

i nvest i gat e pr i or  t o i ssui ng i t s pr ess r el ease,  " mer e pr oof  of  

f ai l ur e t o i nvest i gat e t he accur acy of  a st at ement ,  wi t hout  

mor e,  cannot  est abl i sh t he r eckl ess di sr egar d f or  t he t r ut h 

necessar y f or  pr ovi ng act ual  mal i ce. "  Er dmann v.  SF Br oad.  Of  

Gr een Bay,  I nc. ,  229 Wi s.  2d 156,  170,  599 N. W. 2d 1 ( Ct .  App.  

1999) ( c i t i ng Ger t z v.  Rober t  Wel ch,  I nc. ,  418 U. S.  323,  332 

( 1974) ) .  For  t he r easons pr ovi ded i n t he pr evi ous sect i on,  t he 

ot her  ar gument s Donohoo adduces f ai l  t o pr ovi de t he somet hi ng 

mor e r equi r ed t o est abl i sh act ual  mal i ce.   

¶79 Donohoo' s ar gument  t hat  Ot t  and Fr eker  di d not  t hi nk 

about  cont act i ng pol i ce r egar di ng St or ms'  speech,  i l l ust r at i ng 

t hat  " t hey di d not  honest l y bel i eve t hat  St or ms had advocat ed 

t he mur der  of  gays i n hi s speech, "  i s  s i mi l ar l y unper suasi ve.  

Resear ch i nt o t he r el evant  l aw woul d have di ssuaded Donohoo f r om 

t hi s ar gument .  
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¶80 Br andenber g v.  Ohi o i nvol ved a convi ct i on under  a 

st at ut e pr ohi bi t i ng advocacy of  v i ol ent  pol i t i cal  r ef or m f or  a 

speech whi ch i ncl uded t he l anguage " i f  our  Pr esi dent ,  our  

Congr ess,  our  Supr eme Cour t ,  cont i nues t o suppr ess t he whi t e,  

Caucasi an r ace,  i t ' s  possi bl e t hat  t her e mi ght  have t o be some 

r evengeance t aken. "  395 U. S.  444,  446 ( 1969) .  The Supr eme Cour t  

det er mi ned t hat  t he Fi r st  Amendment  pr ot ect s t he advocacy of  

v i ol ence t hat  f al l s  shor t  of  i nci t ement  t o i mmi nent  l awl ess 

act i on.  I d.  at  447.  Act i on Wi sconsi n has not  c l ai med t hat  

St or ms'  speech i nci t ed i mmi nent  l awl ess act i on.   

¶81 Accor di ngl y,  we det er mi ne t hat  t he c i r cui t  cour t  di d 

not  er r  i n concl udi ng t hat  Donohoo cont i nued t he l awsui t  

f r i vol ousl y.  The ci r cui t  cour t  expl ai ned t hat  Act i on Wi sconsi n' s 

l et t er s put  Donohoo on not i ce r egar di ng f r i vol ousness.  Fur t her ,  

t he f act s adduced by Donohoo as evi dence of  act ual  mal i ce ar e 

not  suppor t ed by t he l aw,  and Donohoo makes no ar gument  based i n 

equi t y.  Thus,  t he c i r cui t  cour t ' s  f act ual  det er mi nat i on t hat  

Donohoo knew or  shoul d have known t hat  t he l awsui t  had no basi s 

i n l aw or  equi t y i s not  c l ear l y er r oneous.  Under  § 814. 025,  t hi s 

f act ual  det er mi nat i on suppor t s t he c i r cui t  cour t ' s  concl usi on 

t hat  Donohoo cont i nued t he l awsui t  f r i vol ousl y.  

I V 

¶82 Act i on Wi sconsi n al so ar gues t hat  t he cour t  of  appeal s 

er r ed i n r evi ewi ng,  sua spont e,  t he c i r cui t  cour t ' s  summar y 

j udgment  deci s i on on t he mer i t s of  t he case when t hat  deci s i on 

had not  been appeal ed.  I t  ar gues t hat  t her e wer e no i ssues of  

di sput ed f act  wi t h r espect  t o t he def amat i on c l ai m,  and t hat  t he 
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quest i ons on appeal  concer ned l egal  concl usi ons based upon 

undi sput ed f act s.   

¶83 To addr ess t hi s  i ssue r equi r es t hat  we exami ne t hr ee 

quest i ons.  The f i r st  concer ns whet her  t he cour t  of  appeal s er r ed 

i n addr essi ng t he subst ant i ve i ssues of  t he case.   Those i ssues 

wer e deci ded by t he c i r cui t  cour t  on summar y j udgment ,  but  wer e 

not  bef or e t he cour t  of  appeal s i nsof ar  as summar y j udgment  was 

not  appeal ed.  Thi s cour t  has addr essed t he quest i on bef or e.  

Jandr t  i nvol ved quest i ons about  sanct i ons f or  f r i vol ousness i n a 

case wher e t he under l y i ng sui t  was vol unt ar i l y  di smi ssed.  227 

Wi s.  2d at  538- 39.  The cour t  was r equi r ed t o addr ess t he mer i t s  

of  t he under l y i ng c l ai m t o addr ess t he f r i vol ousness i ssue.  I d.  

at  572- 73.   

¶84 A si mi l ar  i ssue ar ose i n Lassa v.  Rongst ad,  2006 WI  

105,  294 Wi s.  2d 187,  718 N. W. 2d 673.  That  case i nvol ved 

di scover y and cont empt  sanct i ons l evi ed agai nst  t he def endant  i n 

a def amat i on case wher e t he def endant  was asser t i ng a 

const i t ut i onal  pr i v i l ege agai nst  di scl osur es sought  by t he 

pl ai nt i f f .  I d. ,  ¶1.  The mer i t s of  t he under l y i ng case wer e 

set t l ed.   The l ead opi ni on det er mi ned t hat  t he cour t  had t o get  

t o t he i ssues of  pr i v i l ege i n or der  t o r each t he quest i on of  

whet her  t he sanct i ons wer e appr opr i at e,  on t he gr ound t hat  t he 

pr i v i l ege was a def ense agai nst  t he sanct i ons.   I d. ,  ¶33.   

¶85 Si mi l ar l y,  whet her  f r i vol ous sanct i ons wer e pr oper  i n 

t he pr esent  case t ur ns on whet her  t he under l y i ng sui t  was 

f r i vol ous.  I t  was t her ef or e pr oper  f or  t he cour t  of  appeal s t o 
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addr ess t hat  i ssue despi t e t he f act  t hat  summar y j udgment  was 

not  appeal ed.  

¶86 The second quest i on i s whet her  t he cour t  of  appeal s 

er r ed by r ever si ng t he ci r cui t  cour t ' s  summar y j udgment  or der .  

Act i on Wi sconsi n asser t s t hat  t he cour t  of  appeal s " i gnor ed t he 

f i nal i t y of  t he .  .  .  summar y j udgment  deci s i on"  and " t ook 

j ur i sdi ct i on of  t he i ssue. "  As we expl ai n i n f oot not e 4 above,  

t he cour t  of  appeal s r ever sed t he j udgment  and or der  of  t he 

c i r cui t  cour t .  Thi s woul d appear  t o i ncl ude t he par t  of  t he 

or der  denyi ng Donohoo' s mot i on f or  r econsi der at i on.  The t ext  of  

t he opi ni on makes cl ear ,  however ,  t hat  t he cour t  of  appeal s 

r ever sed onl y t he gr ant  of  sanct i ons.  Donohoo concedes t hat  t he 

deni al  of  t he mot i on f or  r econsi der at i on was not  r ever sed.  

¶87 The t hi r d quest i on concer ns whet her  t her e r emai n any 

di sput ed quest i ons of  mat er i al  f act  t o be r esol ved wi t h r espect  

t o t he def amat i on i ssue.  The par t i es agr eed at  or al  ar gument  

t hat  t her e wer e no f act ual  di sput es on t he i ssue.  We agr ee t hat  

al l  of  t he di sput es r egar di ng t he def amat i on c l ai m ar e l egal  i n 

nat ur e.  Thus,  we concl ude t hat  al t hough t he cour t  of  appeal s was 

i ncor r ect  i n det er mi ni ng t hat  t her e wer e di sput ed f act s,  i t  di d 

not  er r  i n addr essi ng t he f act s under l y i ng t he ci r cui t  cour t ' s  

summar y j udgment  deci s i on.  Rat her ,  i t  addr essed t he summar y 

j udgment  deci s i on onl y t o t he ext ent  t hat  i t  was necessar y t o 

addr ess t he subst ant i ve i ssues of  t he case i n or der  t o r evi ew 

t he ci r cui t  cour t ' s  det er mi nat i ons of  f r i vol ousness.  
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V 

¶88 I n sum,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r  

i n det er mi ni ng t hat  t he def amat i on sui t  was f r i vol ousl y 

commenced and cont i nued under  Wi s.  St at .  §§ 802. 05 and 814. 025.  

I t  det er mi ned t hat  Donohoo had f ai l ed t o conduct  a r easonabl e 

i nqui r y bef or e commenci ng t he l awsui t  and t hat  t her e was no 

basi s i n f act  or  l aw t hat  woul d suppor t  Donohoo' s c l ai m t hat  

Act i on Wi sconsi n' s st at ement s wer e made wi t h act ual  mal i ce.  I n 

t hi s r egar d,  we concl ude t hat  t he cour t  of  appeal s commi t t ed 

er r or  when i t  r ever sed t he ci r cui t  cour t ' s  det er mi nat i ons.  

¶89 However ,  we concl ude t hat  t he cour t  of  appeal s di d not  

commi t  er r or  i n addr essi ng t he ci r cui t  cour t ' s  summar y j udgment  

deci s i on.  The cour t  of  appeal s di d not  sua spont e r ever se a 

gr ant  of  summar y j udgment  t hat  was never  appeal ed.  Rat her ,  i t  

addr essed t he summar y j udgment  deci s i on onl y t o t he ext ent  t hat  

i t  was necessar y t o addr ess t he subst ant i ve i ssues of  t he case 

i n or der  t o r evi ew t he ci r cui t  cour t ' s  det er mi nat i on of  

f r i vol ousness.   

¶90 Accor di ngl y,  because we concl ude t hat  t he c i r cui t  

cour t  di d not  er r  i n det er mi ni ng t hat  t he def amat i on sui t  was 

commenced and cont i nued f r i vol ousl y,  we r ever se t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶91 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   

Subsequent  t o Gr ant  St or ms'  speech at  a meet i ng of  Wi sconsi n 

Chr i st i ans Uni t ed,  Act i on Wi sconsi n,  I nc.  publ i shed t he 

f ol l owi ng st at ement  on i t s websi t e:  

We t r ust  t hat  Senat or  Panzer  wi l l  be as appal l ed 
as we wer e t o f i nd one of  her  col l eagues i n t he 
audi ence f or  a speech appar ent l y advocat i ng t he mur der  
of  hi s own const i t uent s.  

Based i n par t  on Act i on Wi sconsi n' s st at ement  t hat  he was 

" appar ent l y advocat i ng [ ]  mur der "  dur i ng hi s speech t o Wi sconsi n 

Chr i st i ans Uni t ed,  St or ms began t hi s def amat i on l awsui t .   The 

maj or i t y opi ni on concl udes t hat  St or ms'  l awsui t  was f r i vol ous 

when f i l ed and f r i vol ous when cont i nued. 1  The di sposi t i ve 

quest i ons pr esent ed by t hi s r evi ew ar e:   whet her  a r easonabl e 

at t or ney i n At t or ney Donohoo' s posi t i on coul d have concl uded 

t hat  no r easonabl e j ur y coul d f i nd t he f ol l owi ng f act s:   ( 1)  

Act i on Wi sconsi n' s st at ement  i s f al se;  ( 2)  t he s t at ement  def amed 

Gr ant  St or ms;  and ( 3)  when i t  made t he st at ement ,  Act i on 

Wi sconsi n di d not  bel i eve t he st at ement  was t r ue,  or  made i t  

wi t h r eckl ess di sr egar d as t o i t s t r ut h.   See Baumei st er  v.  

Aut omat ed Pr ods. ,  I nc. ,  2004 WI  148,  ¶28,  277 Wi s.  2d 21,  690 

N. W. 2d 1.   Because t he l aw of  def amat i on i s compl ex and of t en 

uncl ear ,  I  conc l ude t hat  a r easonabl e at t or ney i n At t or ney 

Donohoo' s posi t i on coul d have bel i eved t hat  a r easonabl e j ur y 

                                                 
1 Maj or i t y op. ,  ¶4.  
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coul d answer  " yes"  t o t hese quest i ons. 2  Such a j ur y t hen woul d 

have f ound t hat  Act i on Wi sconsi n publ i shed t he s t at ement  on i t s  

websi t e wi t h act ual  mal i ce,  t her eby def ami ng Gr ant  St or ms. 3  

Mi l sap v.  Jour nal / Sent i nel ,  I nc. ,  100 F. 3d 1265,  1270 ( 7t h Ci r .  

1996)  ( c i t i ng New Yor k Ti mes Co.  v.  Sul l i van,  376 U. S.  254,  279-

80 ( 1964) ) .   Accor di ngl y,  I  woul d af f i r m t he cour t  of  appeal s,  

and I  r espect f ul l y di ssent  f r om t he maj or i t y opi ni on.  

I .   BACKGROUND 

¶92 Thi s r evi ew ar i ses f r om Gr ant  St or ms'  l awsui t  agai nst  

Act i on Wi sconsi n as a r esul t  of  st at ement s t hat  Act i on Wi sconsi n 

publ i shed on i t s websi t e,  subsequent  t o a speech t hat  St or ms 

made t o Wi sconsi n Chr i st i ans Uni t ed.   St or ms'  speech spoke of  

hi s per sonal  opposi t i on t o homosexual  l i f est y l es and hi s bel i ef  

t hat  t he Bi bl e t eaches t hat  homosexual i t y i s a s i n.    

¶93 Act i on Wi sconsi n suppor t s gay r i ght s,  and was,  at  t he 

t i me of  t he st at ement  on i t s websi t e,  heavi l y l obbyi ng t he 

l egi s l at ur e agai nst  passage of  t he const i t ut i onal  amendment ,  

                                                 
2 The maj or i t y c l ai ms t hat  I  " i mpl i c i t l y  acknowl edge[ ]  t hat  

a r easonabl e at t or ney,  and hence At t or ney Donohoo,  shoul d have 
known t hat  he coul d not  pr ove act ual  mal i ce. "   Maj or i t y op. ,  ¶57 
n. 11.   I  do no such t hi ng.   Fi r s t ,  I  r ecogni ze,  cont r ar y t o t he 
maj or i t y ' s suggest i on,  t hat  t he i nqui r y must  be f ocused on what  
a r easonabl e at t or ney woul d have bel i eved,  not  what  At t or ney 
Donohoo,  speci f i cal l y,  bel i eved.   See i nf r a,  ¶¶24,  28,  34.   
Second,  I  concl ude,  cont r ar y t o t he maj or i t y ' s suggest i on,  t hat  
a r easonabl e at t or ney i n At t or ney Donohoo' s posi t i on coul d have 
bel i eved t hat  a r easonabl e j ur y coul d have concl uded t hat  Act i on 
Wi sconsi n made f al se st at ement s wi t h act ual  mal i ce.  

3 Bot h par t i es assume t hat  Gr ant  St or ms i s a publ i c f i gur e.   
Ther ef or e,  even t hough a compl et e anal ysi s of  t hi s quest i on may 
not  end wi t h t hat  concl usi on,  I  do not  addr ess t he i ssue i n t hi s 
di ssent .    
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Ar t i c l e XI I I ,  Sect i on 13,  t hat  deni es mar i t al  st at us t o same- sex 

par t ner s. 4   

¶94 The st at ement  t hat  f or med t he basi s f or  t hi s  l awsui t  

was made on Act i on Wi sconsi n' s websi t e as a " pr ess r el ease"  

capt i oned:   " St at e Senat or  At t ends ' Homo- Fasci sm'  Conf er ence,  

Act i on Wi sconsi n Asks Maj or i t y Leader  Panzer  t o I nvest i gat e. "   

The pr ess r el ease cont i nued,  " [ t ] oday Act i on Wi sconsi n sent  a 

l et t er  t o Senat e Maj or i t y Leader  Mar y Panzer ,  cal l i ng on her  t o 

i nvest i gat e,  i dent i f y,  and di sc i pl i ne t he st at e senat or  who 

at t ended t he ' I nt er nat i onal  Conf er ence on Homo- Fasci sm'  i n 

Mi l waukee on Oct ober  10,  2003. "   The pr ess r el ease cont i nued,  

" [ t ] he at t endance of  a st at e senat or  at  t hi s conf er ence i s 

s i mi l ar  t o a senat or  at t endi ng a Ku Kl ux Kl an r al l y or  a neo-

Nazi  conf er ence,  and shoul d r ecei ve t r emendous scr ut i ny .  .  .  .   

We ar e deepl y concer ned t hat  a st at e senat or  woul d f eel  

comf or t abl e at t endi ng a conf er ence t hat  espoused such f r enzi ed,  

hyst er i cal  hat r ed. "   Chr i st opher  Ot t ,  Execut i ve Di r ect or  of  

Act i on Wi sconsi n,  i s  t hen quot ed i n t he pr ess r el ease as sayi ng:  

We t r ust  t hat  Senat or  Panzer  wi l l  be as appal l ed 
as we wer e t o f i nd one of  her  col l eagues i n t he 
audi ence f or  a speech appar ent l y advocat i ng t he mur der  
of  hi s own const i t uent s.   We al so hope t hat  ever y 
l egi s l at or  wi l l  t hi nk t wi ce bef or e suppor t i ng any mor e 
hat e- i nspi r ed l egi s l at i on.   

St or ms subsequent l y f ound handbi l l s  af f i xed t o t el ephone pol es 

i n hi s homet own of  New Or l eans,  Loui s i ana,  t hat  cont ai ned hi s 

pi ct ur e and bel ow t he pi ct ur e i t  sai d:   " Why does Past or  Gr ant  

                                                 
4 Ar t i c l e XI I I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on,  

Mar r i age Bet ween One Man and One Woman,  had not  yet  r eached t he 
vot er s when Act i on Wi sconsi n publ i shed i t s st at ement  about  
St or ms'  speech.  
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E.  St or ms of  Chr i st i an Conser vat i ves f or  Ref or m advocat e t he 

mur der  of  gays?"   The handbi l l  r ef er r ed r eader s t o Act i on 

Wi sconsi n' s websi t e.  

¶95 Bef or e At t or ney Donohoo f i l ed t he def amat i on act i on on 

behal f  of  St or ms,  he t wi ce r equest ed Act i on Wi sconsi n t o r et r act  

t he st at ement .   Act i on Wi sconsi n di d not  r espond.   Al so pr i or  t o 

f i l i ng t hi s l awsui t ,  At t or ney Donohoo l i s t ened t o and anal yzed 

St or ms'  speech and he concl uded t hat  no r easonabl e per son woul d 

concl ude t hat  St or ms was advocat i ng t he mur der  of  homosexual s.    

¶96 Af t er  t he l awsui t  was f i l ed,  an at t or ney f or  Act i on 

Wi sconsi n wr ot e At t or ney Donohoo t hr eat eni ng hi m wi t h her  i nt ent  

t o seek an awar d of  at t or ney' s f ees under  Wi s.  St at .  § 814. 025 

and t o r epor t  hi m t o t he Of f i ce of  Lawyer  Regul at i on i f  he di d 

not  di smi ss t he l awsui t .   The basi s f or  t hese t hr eat s was t he 

at t or ney' s concl usi on t hat  t he l awsui t  was f r i vol ous because 

" t he Def endant s di d not  say t hat  Mr .  St or ms advocat ed mur der ,  

but  r at her  t hat  he appear ed"  t o be doi ng so.   The at t or ney 

i t al i c i zed t he wor d " appear ed"  and asser t ed t hat  t he st at ement  

t hat  St or ms was appar ent l y advocat i ng mur der  was Act i on 

Wi sconsi n' s r easonabl e opi ni on and t her ef or e not  act i onabl e.   

Act i on Wi sconsi n' s at t or ney f ur t her  asser t ed t hat  she bel i eved 

St or ms was a publ i c f i gur e and t her ef or e,  St or ms woul d have t o 

pr ove act ual  mal i ce i n or der  t o succeed i n hi s  l awsui t .   She 

asser t ed " t her e i s no evi dence f r om whi ch you can even ar gue 

act ual  mal i ce. "    

¶97 Af t er  t he l awsui t  was commenced,  At t or ney Donohoo had 

t wo of  hi s l aw cl er ks and t wo ot her s per sons l i s t en t o St or ms'  
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speech.   Each per son t ol d At t or ney Donohoo t hat  he di d not  

bel i eve St or ms was advocat i ng t he mur der  of  gay peopl e.  

¶98 The ci r cui t  cour t  di smi ssed St or ms'  l awsui t  upon 

Act i on Wi sconsi n' s mot i on f or  summar y j udgment .   I n so doi ng,  

t he c i r cui t  cour t  f ound numer ous f act s,  even t hough t he mat t er  

was bef or e t he cour t  on summar y j udgment .   I t  f ound t hat  St or ms 

f ai l ed t o pr ove Act i on Wi sconsi n' s st at ement  was f al se;  t hat  

Act i on Wi sconsi n' s i nt er pr et at i on of  St or ms'  speech was not  

unr easonabl e;  and t hat  St or ms had f ai l ed t o pr esent  evi dence of  

act ual  mal i ce.   Wi t hout  ar t i cul at i ng t he l egal  s t andar d t hat  i s  

t o be appl i ed t o mot i ons t o concl ude t hat  an act i on was 

f r i vol ous t o commence or  t o cont i nue,  t he c i r cui t  cour t  so 

concl uded and awar ded Act i on Wi sconsi n mor e t han $87, 000 i n 

cost s and f ees agai nst  At t or ney Donohoo.    

¶99 At t or ney Donohoo appeal ed and t he cour t  of  appeal s 

r ever sed.   Donohoo v.  Act i on Wi s. ,  I nc. ,  No.  2006AP396,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  May 30,  2007) .   I t  concl uded 

t hat  " Thi s case i s not  about  whet her  t he t r i al  cour t  cor r ect l y 

deci ded t he summar y j udgment  i ssue.   .  .  .   [ T] he case i s 

cont r ol l ed by t he f r i vol ous act i on st andar ds,  whi ch ar e 

di f f er ent  t han t hose gover ni ng summar y j udgment . "   I d. ,  ¶9.   The 

cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  er r ed i n t hr ee 

r espect s:   ( 1)  t her e wer e di sput ed i ssues of  mat er i al  f act  

r el at i ve t o t he i ssue of  act ual  mal i ce;  ( 2)  damage t o r eput at i on 

i s pr esumed when def amat i on based on l i bel  i s  pr oved;  and ( 3)  

At t or ney Donohoo engaged i n a r easonabl e i nqui r y pr i or  t o and 

subsequent  t o f i l i ng St or ms'  l awsui t .  
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I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶100 We r evi ew whet her  t he commencement  or  cont i nuat i on of  

a l awsui t  i s  f r i vol ous and t her ef or e a v i ol at i on of  Wi s.  St at .  

§ 814. 025,  as a mi xed quest i on of  f act  and l aw.   Jandr t  v.  

Jer ome Foods,  I nc. ,  227 Wi s.  2d 531,  562,  597 N. W. 2d 744 ( 1999) .   

What  an at t or ney knew or  shoul d have known i s f act ual .   I d.  at  

562- 63 ( c i t i ng Juneau Count y v.  Cour t house Empl oyees,  221 

Wi s.  2d 630,  638- 39,  585 N. W. 2d 587 ( 1998) ) .   A c i r cui t  cour t ' s  

det er mi nat i ons of  hi st or i cal  f act s wi l l  be over t ur ned onl y i f  

t hey ar e c l ear l y er r oneous.   Wi s.  St at .  § 805. 17( 2) .   The 

ul t i mat e concl us i on of  whet her  t he f act ual  f i ndi ngs meet  t he 

l egal  st andar d of  f r i vol ousness i s a quest i on of  l aw.   Jandr t ,  

227 Wi s.  2d at  563.    

¶101 Whet her  a l awsui t  i s  commenced i n v i ol at i on of  Wi s.  

St at .  § 802. 05 i s a di scr et i onar y det er mi nat i on of  t he c i r cui t  

cour t .   I d.  at  548.   Sect i on 802. 05 appl i es onl y t o commenci ng a 

l awsui t ;  i t  does not  appl y t o t he cont i nuat i on of  a l awsui t .   

I d.  at  547.   We wi l l  not  r ever se a c i r cui t  cour t ' s  di scr et i onar y 

det er mi nat i on unl ess an er r oneous exer ci se of  di scr et i on has 

been shown.   I d.  at  549.   Appl y i ng an i ncor r ect  l egal  st andar d 

i s an er r oneous exer ci se of  di scr et i on.   Ci t y of  Br ookf i el d v.  

Mi l waukee Met r o.  Sewer age Di st . ,  171 Wi s.  2d 400,  423,  491 

N. W. 2d 484 ( 1992) .   

¶102 Whet her  a communi cat i on can r easonabl y be under st ood 

as def amat or y,  i s  a quest i on of  l aw.   St ar obi n v.  Nor t hr i dge 

Lakes Dev.  Co. ,  94 Wi s.  2d 1,  10,  287 N. W. 2d 747 ( 1980)  ( c i t i ng 

Mar t i n v.  Out boar d Mar i ne Cor p. ,  15 Wi s.  2d 452,  461,  113 N. W. 2d 
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135 ( 1962) ) .   We r evi ew quest i ons of  l aw i ndependent l y,  but  

benef i t i ng f r om t he pr i or  deci s i ons of  t he cour t  of  appeal s and 

t he ci r cui t  cour t .   Mar der  v.  Bd.  of  Regent s of  t he Uni v.  of  

Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 N. W. 2d 110.    

B.  Fr i vol ous Act i on Pr i nci pl es 

¶103 An at t or ney f i l es or  mai nt ai ns a f r i vol ous act i on when 

t he at t or ney " knew,  or  shoul d have known"  t hat  t her e was no 

" r easonabl e basi s i n l aw or  equi t y"  f or  i t .   Wi s.  St at .  

§ 814. 025( 3) ( b) .   Onl y when t her e i s no r easonabl e basi s f or  t he 

c l ai m,  i n f act ,  or  i n l aw and no basi s f or  a r easonabl e 

ext ensi on of  t he l aw t o i ncl ude such a c l ai m,  may a cour t  

concl ude t hat  i t  i s  f r i vol ous under  § 814. 025( 3) ( b) .   Jandr t ,  

227 Wi s.  2d at  573.   A s i mi l ar  l ack of  basi s i n f act  or  i n l aw 

causes a c l ai m t o be f r i vol ous under  Wi s.  St at .  § 802. 05.   I d.  

at  550.   I n det er mi ni ng whet her  a c l ai m i s f r i vol ous,  a cour t  

must  bal ance t he i nt egr i t y of  t he j udi c i al  pr ocess,  i d.  at  572;  

Sommer  v.  Car r ,  99 Wi s.  2d 789,  799,  299 N. W. 2d 856 ( 1981) ,  wi t h 

t he desi r e t o encour age " i ngenui t y,  f or esi ght edness and 

compet ency of  t he bar , "  Radl ei n v.  I ndust r i al  Fi r e & Casual t y 

I nsur ance Co. ,  117 Wi s.  2d 605,  613,  345 N. W. 2d 874 ( 1984) .   Al l  

doubt s about  t he r easonabl eness of  a c l ai m must  be r esol ved 

agai nst  t he par t y asser t i ng t hat  t he act i on i s f r i vol ous,  unl ess 

t he c l ai m was br ought  sol el y t o har ass or  i nj ur e t he ot her  

par t y. 5  Baumei st er ,  277 Wi s.  2d 21,  ¶28.   

                                                 
5 Act i on Wi sconsi n mai nt ai ned t hat  St or ms'  def amat i on act i on 

was f r i vol ous because t her e was no basi s i n l aw or  i n f act  f or  
i t .  
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C.  Def amat i on Pr i nci pl es 

¶104 An act i on f or  def amat i on r equi r es pr oof  of  t he 

f ol l owi ng el ement s:    

( 1)  a f al se st at ement ;  ( 2)  communi cat ed by speech,  
conduct  or  i n wr i t i ng t o a per son ot her  t han t he 
per son def amed;  and,  ( 3)  t he communi cat i on i s 
unpr i v i l eged and t ends t o har m one' s r eput at i on so as 
t o l ower  hi m or  her  i n t he est i mat i on of  t he communi t y 
or  t o det er  t hi r d per sons f r om associ at i ng or  deal i ng 
wi t h hi m or  her .  

Tor ger son v.  Jour nal / Sent i nel ,  I nc. ,  210 Wi s.  2d 524,  534,  563 

N. W. 2d 472 ( 1997) .   When a publ i c f i gur e i s t he per son def amed,  

act ual  mal i ce must  al so be pr oved.   I d.  at  535.  

¶105 The r equi r ement  of  pr ovi ng act ual  mal i ce ar i ses 

because " [ t ] he Fi r st  Amendment  i mposes a const i t ut i onal  

pr i v i l ege on t he publ i cat i on of  st at ement s about  publ i c f i gur es,  

even when t hose st at ement s ar e f al se and def amat or y. "   I d.   Thi s  

pr i v i l ege,  whi ch i s gr ounded i n t he Fi r st  Amendment ,  i s  not  

absol ut e,  but  r at her ,  condi t i onal .   I d.   That  t he decl ar ant  make 

hi s or  her  st at ement  wi t hout  act ual  mal i ce i s t he condi t i on t hat  

i s i mposed on t he pr i v i l ege.   I d.    

¶106 I n or der  t o pr ove act ual  mal i ce,  a pl ai nt i f f  must  show 

t hat  t he def amat or y st at ement  was publ i shed wi t h knowl edge t hat  

i t  was unt r ue or  wi t h r eckl ess di sr egar d as t o i t s t r ut h.   

Sul l i van,  376 U. S.  at  279- 80.   The t est  f or  whet her  t he 

def endant  had act ual  mal i ce i s  subj ect i ve.   Tor ger son,  210 

Wi s.  2d at  542.   The pl ai nt i f f  must  show t hat  t he def endant  

ei t her  knew t he st at ement  was f al se or  " ent er t ai ned ser i ous 

doubt s as t o t he t r ut h"  of  t he st at ement .   I d.   Act ual  mal i ce 

can be shown by pr oof  t hat  t he def endant  had " obvi ous r easons t o 
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doubt  t he ver aci t y"  of  t he st at ement .   I d.  at  543 ( c i t i ng St .  

Amant  v.  Thompson,  390 U. S.  727,  732 ( 1968) ) .    

¶107 The def amat i on at  i ssue her e i s i n t he f or m of  l i bel  

because t he st at ement  was wr i t t en.   Mar t i n,  15 Wi s.  2d at  456.   

As such,  t he st at ement  i s " act i onabl e wi t hout  al l egi ng or  

pr ovi ng speci al  damages. " 6  I d.  at  460- 61.   As Mar t i n expl ai ned,  

" We adher e t o and adopt  t he common- l aw r ul e of  l i bel ,  as st at ed 

i n sec.  569 of  t he Rest at ement ,  3 Tor t s,  Def amat i on,  t hat  al l  

l i bel s ar e act i onabl e wi t hout  al l egi ng or  pr ovi ng speci al  

damages. "   I d.   Damages ar e pr esumed f r om pr oof  of  t he 

def amat i on by l i bel .   I d.   

¶108 However ,  whet her  a st at ement  i s capabl e of  a 

def amat or y meani ng i s a separ at e quest i on.   I d.  at  461.   Thi s 

det er mi nat i on i s i ni t i al l y  f or  t he cour t .   I d.   I f  a cour t  

concl udes t hat  t he onl y possi bl e meani ng of  t he st at ement  i s 

def amat or y,  t he cour t  may hol d t he st at ement  def amat or y as a 

mat t er  of  l aw,  and no quest i on goes t o t he j ur y.   I d.  at  461- 62.   

However ,  i f  t he l i bel  i s  " capabl e of  an i nnocent  meani ng as wel l  

as a def amat or y meani ng,  i t  i s  t hen f or  t he j ur y t o det er mi ne 

whet her  t he communi cat i on capabl e of  a def amat or y meani ng was so 

under st ood by i t s r eci pi ent . "   I d.  at  462.  

¶109 St at ement s phr ased as opi ni ons ar e not  beyond t he 

r each of  a def amat i on c l ai m.   Conver t er s Equi p.  Cor p.  v.  Condes 

Cor p. ,  80 Wi s.  2d 257,  263,  258 N. W. 2d 712 ( 1977) .   As we have 

expl ai ned,  wr i t i ngs t hat  add wor ds such as " appar ent l y"  and 

                                                 
6 Thi s i s cont r ar y t o t he r ul e i n r egar d t o def amat i on i n 

t he f or m of  s l ander ,  wher e speci al  damages must  be pl eaded and 
pr oved.   Mar t i n v.  Out boar d Mar i ne Cor p. ,  15 Wi s.  2d 452,  461,  
113 N. W. 2d 135 ( 1962) .  



No.   2006AP396. pdr  

 

 10 

" appear  t o be"  change not hi ng.   I d.   " The aut hor i t i es agr ee t hat  

communi cat i ons ar e not  made nondef amat or y as a mat t er  of  l aw 

mer el y because t hey ar e phr ased as opi ni ons,  suspi c i ons or  

bel i ef s. "   I d.  at  263- 64.   Accor di ngl y,  such wor ds as 

" appar ent l y, "  whi ch Act i on Wi sconsi n used her e,  at  most ,  cr eat e 

a j ur y i ssue i n r egar d t o whet her  t he st at ement  def amed St or ms.   

See i d.  at  264.    

D.  St or ms'  Def amat i on Cl ai m 

¶110 Act i on Wi sconsi n' s st at ement  on i t s websi t e t hat  

St or ms was " appar ent l y advocat i ng t he mur der "  of  homosexual s i s 

t he f ocus of  t hi s l awsui t .   The handbi l l s  di st r i but ed by an 

unknown per son i n St or ms'  homet own of  New Or l eans,  Loui s i ana,  

r epeat ed Act i on Wi sconsi n' s asser t i on by aski ng,  " Why does 

Past or  Gr ant  E.  St or ms of  Chr i st i an Conser vat i ves f or  Ref or m 

advocat e t he mur der  of  gays?"   Act i on Wi sconsi n' s websi t e was 

l i s t ed at  t he bot t om of  t he handbi l l .   A copy of  t he handbi l l  

was at t ached t o St or ms'  compl ai nt .  

1.  Fal se st at ement  

¶111 The ci r cui t  cour t  based i t s deci s i on i n par t  on i t s 

f i ndi ng t hat  St or ms f ai l ed t o pr ove Act i on Wi sconsi n' s st at ement  

was f al se.   However ,  whet her  a st at ement  i s f al se or  

subst ant i al l y  t r ue i s a f act ual  det er mi nat i on unsui t abl e f or  

summar y j udgment ,  unl ess no r easonabl e per son coul d concl ude 

ot her wi se t han t hat  t he st at ement  was f al se.   See Mar t i n,  15 

Wi s.  2d at  462.    

¶112 Act i on Wi sconsi n does not  asser t  t hat  i t s  st at ement  i s 

t r ue;  r at her ,  i t  asser t s i t  i s  i nsul at ed f r om a def amat i on c l ai m 

because i t  used t he wor d,  " appar ent l y, "  bef or e i t s st at ement  
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t hat  St or ms was advocat i ng t he mur der  of  homosexual  peopl e.   I t  

i mpl i es t hat  t he wor d,  " appar ent l y, "  shows t hat  t he st at ement  

was Act i on Wi sconsi n' s opi ni on.    

¶113 However ,  " appar ent l y"  has been def i ned as,  " i n an 

appar ent  manner , "  and " appar ent "  has been def i ned as,  " capabl e 

of  easy per cept i on"  and " r eal  or  t r ue and suppor t ed by cr edi bl e 

evi dence. "   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y,  102- 03 

( 1961 ed. ) .   Mor eover ,  as we expl ai ned i n Conver t er s,  usi ng t he 

wor d,  " appar ent l y, "  bef or e a st at ement  t hat  i s f al se does not  

i nsul at e t he decl ar ant  f r om a def amat i on act i on.   Conver t er s,  80 

Wi s.  2d at  263- 64.   Fur t her mor e,  " One may be l i bel ed by 

i mpl i cat i on and i nnuendo qui t e as easi l y as by di r ect  

af f i r mat i on. "   I d.  at  264.   Empl oyi ng " appar ent l y"  bef or e a 

st at ement  t hat  i s  f al se can do no mor e t han cr eat e a j ur y i ssue 

i n r egar d t o whet her  t he st at ement  def amed t he per son about  whom 

t he st at ement  was made.   I d.  at  263- 64.  

¶114 Her e,  t he publ i sher  of  t he handbi l l s  had seen Act i on 

Wi sconsi n' s st at ement ,  as i s shown by t he r ef er ence t o Act i on 

Wi sconsi n' s websi t e at  t he bot t om of  t he handbi l l .   I t  

i nt er pr et ed Act i on Wi sconsi n' s s t at ement  t o mean t hat  St or ms was 

advocat i ng t he commi ssi on of  cr i mes:   t he k i l l i ng of  homosexual  

peopl e.   Four  peopl e who l i s t ened t o St or ms'  speech at  At t or ney 

Donohoo' s r equest  al l  concl uded t hat  St or ms was not  advocat i ng 

mur der .   A j ur y  r evi ewi ng St or ms'  ent i r e speech t o Wi sconsi n 

Chr i st i ans Uni t ed coul d f i nd t hat  St or ms was not  advocat i ng t he 

mur der  of  gay peopl e;  and t her ef or e,  Act i on Wi sconsi n' s  
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st at ement  was f al se. 7  Ther ef or e,  a r easonabl e at t or ney i n 

At t or ney Donohoo' s posi t i on,  coul d concl ude t hat  Act i on 

Wi sconsi n' s st at ement  was f al se.   On t he r ecor d bef or e us,  i t  

r emai ns,  at  most ,  a f act  quest i on f or  t he j ur y. 8 

¶115 Pr i or  t o f i l i ng t hi s l awsui t ,  At t or ney Donohoo 

l i s t ened t o St or ms'  speech and anal yzed i t  under  l egal  

pr i nci pl es r el at i ng t o def amat i on.   The cour t  of  appeal s di d so 

as wel l .   Bot h At t or ney Donohoo and t he cour t  of  appeal s and 

t hr ee member s of  t he Wi sconsi n Supr eme Cour t  have concl uded t hat  

a r easonabl e at t or ney i n t he pos i t i on of  At t or ney Donohoo coul d 

have concl uded t hat  a r easonabl e j ur y coul d f i nd t hat  Act i on 

Wi sconsi n' s st at ement  was f al se.  

2.  Def amat or y meani ng 

¶116 A st at ement  i s def amat or y when i t  t ends t o " ' di mi ni sh 

t he est eem,  r espect ,  goodwi l l  or  conf i dence i n whi ch t he 

pl ai nt i f f  i s  hel d,  or  t o exci t e adver se,  der ogat or y or  

unpl easant  f eel i ngs or  opi ni ons agai nst  hi m. ' "   St ar obi n,  94 

Wi s.  2d at  10 ( quot i ng Pr osser  on Tor t s 756) .   A st at ement  t hat  

                                                 
7 Thi s wr i t er  has l i s t ened t o t he ent i r e r ecor di ng of  

St or ms'  speech.  

8 The st at ement s i n ¶56 n. 11 of  t he maj or i t y opi ni on 
exempl i f y t he i ncor r ect  st andar d t hat  t he maj or i t y opi ni on has 
appl i ed t hr oughout  i t s opi ni on i n det er mi ni ng whet her  St or ms'  
def amat i on c l ai m i s f r i vol ous.   The quest i on i s not  whet her  a 
r easonabl e j ur y woul d f i nd f or  St or ms on each el ement  he had t o 
pr ove i n hi s def amat i on c l ai m,  but  r at her ,  whet her  a r easonabl e 
at t or ney i n t he posi t i on of  At t or ney Donohoo coul d bel i eve i t  
was possi bl e f or  a r easonabl e j ur y t o f i nd i n St or ms'  behal f .   
Baumei st er  v.  Aut omat ed Pr ods. ,  I nc. ,  2004 WI  148,  ¶28,  277 
Wi s.  2d 21,  690 N. W. 2d 1.   As we expl ai ned i n Baumei st er ,  " Thi s 
cour t  does not  l ook at  whet her  one can pr evai l  on hi s c l ai m,  but  
whet her  t he c l ai m i s so i ndef ensi bl e t hat  t he par t y or  hi s 
at t or ney shoul d have known i t  t o be f r i vol ous. "   I d.  
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i mpl i es t hat  t he def endant  has commi t t ed a cr i me may be 

def amat or y.   Bauer  v.  Mur phy,  191 Wi s.  2d 517,  524,  530 N. W. 2d 1 

( Ct .  App.  1995) .   Her e,  Act i on Wi sconsi n' s st at ement  has been 

i nt er pr et ed by at  l east  one per son,  t he pr i nt er  of  t he handbi l l s  

r ef er enced above,  t o mean t hat  St or ms was advocat i ng t he mur der  

of  homosexual s.    

¶117 Whet her  a st at ement  coul d be i nt er pr et ed i n a 

def amat or y sense i s i ni t i al l y  a quest i on of  l aw f or  t he c i r cui t  

cour t  t o addr ess.   Mar t i n,  15 Wi s.  2d at  461- 62.   When l i bel  i s  

capabl e of  an i nnocent  and a def amat or y meani ng,  a j ur y quest i on 

i s pr esent ed.   I d.  at  462.   The cour t  of  appeal s concl uded t hat  

Act i on Wi sconsi n' s asser t i on t hat  St or ms was appar ent l y 

advocat i ng mur der  of  homosexual  peopl e was capabl e of  a 

def amat or y meani ng.   Donohoo,  No.  2006AP396,  unpubl i shed sl i p 

op. ,  ¶17.   I  concl ude t hat  a r easonabl e j ur y coul d f i nd t hat  

Act i on Wi sconsi n' s st at ement  has been r ecei ved as r epor t i ng t hat  

St or ms was advocat i ng t he ki l l i ng of  gay peopl e.   Accor di ngl y,  a 

j ur y quest i on i s pr esent ed i n r egar d t o whet her  t he st at ement  

was def amat or y.  

¶118 However ,  t he r el evant  quest i on f or  t hi s r evi ew i s 

whet her  a r easonabl e at t or ney i n t he posi t i on of  At t or ney 

Donohoo coul d concl ude t hat  a r easonabl e j ur y coul d f i nd t hat  

Act i on Wi sconsi n' s st at ement  def amed St or ms.   Radl ei n,  117 

Wi s.  2d at  612.   Pr i or  t o f i l i ng t he l awsui t ,  At t or ney Donohoo 

i nvest i gat ed t he l aw r el at i ng t o l i bel ,  as i s shown by t he 

det ai l ed l et t er s he wr ot e t o Act i on Wi sconsi n r equest i ng 

r et r act i on.   Once t he l awsui t  was under way,  he had f our  

i ndi v i dual s l i s t en t o t he f ul l  r ecor di ng of  St or ms'  speech and 
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none i nt er pr et ed t he speech as St or ms'  advocat i ng t he mur der  of  

homosexual  peopl e.   At t or ney Donohoo al so obt ai ned a copy of  t he 

handbi l l s  t hat  wer e di st r i but ed af t er  Act i on Wi sconsi n post ed 

t he st at ement  on i t s websi t e.   Bot h At t or ney Donohoo and t he 

cour t  of  appeal s and t hr ee member s of  t he Wi sconsi n Supr eme 

Cour t  have concl uded t hat  a r easonabl e at t or ney i n t he posi t i on 

of  At t or ney Donohoo coul d have concl uded t hat  a r easonabl e j ur y 

coul d f i nd t hat  Act i on Wi sconsi n' s st at ement  was def amat or y.  

3.  Act ual  mal i ce 

¶119 When a publ i c f i gur e c l ai ms def amat i on,  he or  she must  

pr ove t hat  t he decl ar ant  made t he st at ement  wi t h act ual  mal i ce,  

t hat  i s ,  t hat  t he decl ar ant  knew t he st at ement  was f al se or  made 

i t  wi t h r eckl ess di sr egar d as t o t he t r ut h.   Sul l i van,  376 U. S.  

at  279- 80.   Because act ual  mal i ce i nvol ves t he subj ect i ve st at e 

of  mi nd of  t he decl ar ant ,  Tor ger son,  210 Wi s.  2d at  542,  her e 

Ot t ,  i t  may be pr oved by showi ng t hat  t he decl ar ant  had " obvi ous 

r easons t o doubt  t he ver aci t y"  of  t he st at ement .   St .  Amant ,  390 

U. S.  at  732.   Pr oof  of  act ual  mal i ce i nvol ves t he ci r cumst ances 

under  whi ch t he st at ement  under  exami nat i on was made.   See Van 

St r at en v.  Mi l waukee Jour nal  Newspaper - Publ i sher ,  151 Wi s.  2d 

905,  917,  447 N. W. 2d 105 ( Ct .  App.  1989) .     

¶120 The cont ext  i n whi ch Act i on Wi sconsi n' s st at ement  was 

publ i shed i s r el evant ,  bot h i n r egar d t o wher e and when i t  was 

made.   See St .  Amant ,  390 U. S.  at  733.   Fi r st ,  Ot t ' s  st at ement  

was made i n a " pr ess r el ease"  by Act i on Wi sconsi n t hat  r equest ed 

Senat or  Panzer  t o t ake act i on agai nst  member s of  t he 

l egi s l at ur e.   I t  began by asser t i ng,  " St at e Senat or  At t ends 

' Homo- Fasci sm'  Conf er ence,  Act i on Wi sconsi n Asks Maj or i t y Leader  
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Panzer  t o I nvest i gat e. "   I t  di d not  ask her  t o i nvest i gat e 

whet her  St or ms was advocat i ng mur der ,  but  r at her  t o 

" i nvest i gat e,  i dent i f y,  and di sci pl i ne t he st at e senat or "  who 

at t ended t he r el i gi ous convocat i on of  Wi sconsi n Chr i st i ans 

Uni t ed,  whi ch convocat i on Act i on Wi sconsi n char act er i zed as a 

" homo- f asci sm conf er ence. "   Af t er  maki ng t he st at ement  t hat  

St or ms asser t s i s l i bel ous,  Ot t  f ocused on pot ent i al  l egi s l at i on 

and sai d,  " We al so hope t hat  ever y l egi s l at or  wi l l  t hi nk t wi ce 

bef or e suppor t i ng any mor e hat e- i nspi r ed l egi s l at i on. "    

¶121 Second,  t he st at ement  was made dur i ng t he cour se of  

t he l egi s l at i ve i ni t i at i ve t o amend t he Wi sconsi n Const i t ut i on 

t o l i mi t  mar r i age t o het er osexual s and t o pr event  c i v i l  uni ons 

f or  homosexual  coupl es.   Act i on Wi sconsi n saw such an amendment  

as cont r ar y t o t he c i v i l  r i ght s of  homosexual s,  whom i t  

suppor t s.   The " mar r i age amendment "  was a hi ghl y emot i onal  t opi c 

on bot h s i des of  t he i ssue and t he pol i t i cal  pr essur e pl aced on 

member s of  t he l egi s l at ur e was i nt ense.   Ther ef or e,  Act i on 

Wi sconsi n' s cal l  t o act i on t o make " ever y l egi sl at or  [ ]  t hi nk 

t wi ce bef or e suppor t i ng"  t he upcomi ng const i t ut i onal  amendment  

can be r ead as an ef f or t  t o make vot i ng f or  t he pr oposed 

amendment  mor e di f f i cul t ,  r at her  t han as a cal l  t o act i on based 

on Act i on Wi sconsi n' s bel i ef  t hat  i t s  st at ement  about  St or ms was 

t r ue.   Fur t her mor e,  t her e i s not hi ng i n t he r ecor d t o show t hat  

Act i on Wi sconsi n t ur ned t he r ecor di ng of  St or ms'  speech over  t o 

l aw enf or cement  and r equest ed an i nvest i gat i on of  hi s 

act i v i t i es,  whi ch one mi ght  expect  i t  woul d have done i f  i t  

t r ul y bel i eved St or ms was advocat i ng mur der .    
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¶122 Gi ven t he cont ext  of  wher e ( as a pr ess r el ease pl aced 

on t he i nt er net )  and when ( dur i ng t he l egi s l at i ve debat e on a 

hi ghl y char ged i ssue on whi ch Act i on Wi sconsi n had t aken a 

posi t i on) ,  Act i on Wi sconsi n had an obvi ous r eason t o make 

l egi s l at i ve member s uncomf or t abl e f or  t hei r  associ at i on wi t h 

St or ms and hi s bel i ef s,  even whi l e doubt i ng t he t r ut h of  i t s  

al l egat i on agai nst  St or ms.   St .  Amant ,  390 U. S.  at  732 ( c i t i ng 

Cur t i s Publ i shi ng Co.  v.  But t s,  388 U. S.  130,  169- 70 ( 1967)  

( War r en,  C. J. ,  concur r i ng i n t he r esul t ) ) .   St at ed ot her wi se,  a 

r easonabl e at t or ney i n t he posi t i on of  At t or ney Donohoo coul d 

have bel i eved t hat  a r easonabl e j ur y coul d f i nd t hat  Act i on 

Wi sconsi n knew t he st at ement  was not  t r ue or  made i t  wi t h 

r eckl ess di sr egar d as t o i t s t r ut h,  because t he st at ement  was 

par t  of  Act i on Wi sconsi n' s at t empt  t o pr omot e one si de of  a 

hi ghl y char ged pol i t i cal  i ssue.   I f  t he j ur y so f ound,  t hen 

At t or ney Donohoo woul d have pr oved t hat  Act i on Wi sconsi n 

publ i shed t he st at ement  on i t s websi t e wi t h act ual  mal i ce.    

¶123 I  agr ee wi t h t he cour t  of  appeal s t hat  t hi s act i on was 

not  commenced i n v i ol at i on of  ei t her  Wi s.  St at .  § 814. 025( 3) ( b)  

or  Wi s.  St at .  § 802. 05;  nor  was i t  cont i nued i n v i ol at i on of  

§ 814. 025( 3) ( b) .   A det er mi nat i on of  f r i vol ousness i nvol ves a 

del i cat e bal ance.   The quest i on of  whet her  an act i on was 

commenced or  cont i nued i n v i ol at i on of  a st at ut e i s not  

det er mi ned i n t he same way t hat  a mot i on f or  summar y j udgment  or  

a mot i on t o di smi ss i s det er mi ned,  see St ol l  v.  Adr i ansen,  122 

Wi s.  2d 503,  509,  362 N. W. 2d 182 ( Ct .  App.  1984) ;  yet ,  t he 

c i r cui t  cour t  di d not  ar t i cul at e or  appl y a di f f er ent  st andar d 

f or  t hese di f f er i ng l egal  i ssues.    
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¶124 I n or der  t o be f r i vol ous under  ei t her  Wi s.  St at .  

§ 814. 025( 3) ( b)  or  Wi s.  St at .  § 802. 05,  a c i r cui t  cour t  must  

concl ude t hat  no r easonabl e at t or ney i n At t or ney Donohoo' s 

posi t i on coul d have concl uded t hat  a r easonabl e j ur y coul d f i nd 

i n f avor  of  t he pl ai nt i f f .   Swar t wout  v.  Bi l s i e,  100 Wi s.  2d 

342,  350,  302 N. W. 2d 508 ( Ct .  App.  1981) .   Any doubt s about  how 

a j ur y coul d f i nd must  be r esol ved agai nst  t he per son cl ai mi ng 

t hat  t he act i on was f r i vol ous.   I d.   Whi l e t he r ecor d i s a l ong 

way f r om pr oof  of  t he c l ai m t hat  At t or ney Donohoo asser t ed,  I  

cannot  concl ude t hat  no r easonabl e at t or ney i n At t or ney 

Donohoo' s posi t i on coul d have concl uded t hat  a r easonabl e j ur y  

coul d make t he f i ndi ngs necessar y t o suppor t  a ver di ct  i n f avor  

of  St or ms'  def amat i on c l ai m.   Accor di ngl y,  t he def amat i on c l ai m 

i s not  f r i vol ous.    

I I I .   CONCLUSI ON 

¶125 The di sposi t i ve quest i ons pr esent ed by t hi s r evi ew 

ar e:   whet her  a r easonabl e at t or ney i n At t or ney Donohoo' s 

posi t i on coul d have concl uded t hat  no r easonabl e j ur y coul d f i nd 

t he f ol l owi ng f act s:   ( 1)  Act i on Wi sconsi n' s st at ement  i s f al se;  

( 2)  t he st at ement  def amed Gr ant  St or ms;  and ( 3)  when i t  made t he 

st at ement ,  Act i on Wi sconsi n di d not  bel i eve t he st at ement  was 

t r ue,  or  made i t  wi t h r eckl ess di sr egar d as t o i t s t r ut h.   

Because t he l aw of  def amat i on i s compl ex and of t en uncl ear ,  I  

concl ude t hat  a r easonabl e at t or ney i n At t or ney Donohoo' s 

posi t i on coul d have bel i eved t hat  a r easonabl e j ur y coul d answer  

" yes"  t o t hese quest i ons.   Such a j ur y t hen woul d have f ound 

t hat  Act i on Wi sconsi n publ i shed t he st at ement  on i t s websi t e 

wi t h act ual  mal i ce,  t her eby def ami ng Gr ant  St or ms.    
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¶126 Because t he maj or i t y opi ni on concl udes ot her wi se,  I  

r espect f ul l y di ssent .  

¶127 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s di ssent .  
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S T O R M S  
CD TRANSCRIPTION 

One small church in New Orleans, outside of New Orleans, Marrero, and I do a radio program called 
The Reformer Radio Broadcast. We do an hour talk show every day. We've been doing that for a 
couple of years, or eight years, going on eight years. It's been the last couple of years we've really 
been seeing some tremendous breakthroughs that we're so thankful for. And a few years ago I 
started a group called Christian Conservatives for Reform, and it's of course an activist movement 
and an organization we're trying to get pastors and Christians to get off their pews outside the four 
walls of the church and engage our society and we tell them don't overlook things that you see are 
wrong in society. Do something about it. Whatever it may be. And we've done a number of things 
and the Lord has granted us a number of successes and we're thankful for that. Of course the Lord 
has used us in this battling the Southern Decadence situation in New Orleans which we'll go into 
in just a few moments. But I just want to say I'm very, very thankful to be here. I at least know one 
fami l iar face, Brother Cal  Zastrow. Brother Cal  good to see you again. He is doing some 
tremendous work with the Constitution Party and I've met him in New Orleans and he's been down 
there trying to get some Christians to wake up to the fact that the Republican Party is not necessarily 
our allies and our friends especially when it comes to the homosexual issue. But our nation is in a 
real critical situation, and if there was ever a time for the church and the Lord Jesus Christ to stand 
up, it's certainly now. Amen. 

Turn your Bibles this morning to 1 Samuel 14. It's so awesome coming in. I'm originally from New 
York and I haven't been up north here and heard the word "pop" in a long time. (Laughing) I still 
use the word "sneaker" but not "pop". But we're asking about if the leaves were changing. By the 
way Ralph I don't have a watch either so. (Laughing) We're asking about whether the leaves were 
changing and everybody was saying oh no not yet, not yet. So it's a real blessing we're coming in 
and looking down on the trees and seeing them change colors and that was pretty awesome. My wife 
has never been up north during the Fall. It's been nineteen years for me. I'll go back to New York 
during the winter to catch the snow, so it's a real blessing and got a good night sleep and woke up, 
left the room early to go over here to get some breakfast and got that morning northern chill. Said 
Yes. Alleluia. Praise the Lord. 

I want to read one verse. We're actually going to come back to this passage and go through the first 
23 verses which is the story of Jonathan and the armor bearer. But let's start out reading the first 
verse this morning. 1 Samuel 14:1 Now it came to pass upon a day that Jonathan, the son of Saul, 
said unto the young man that bear his armor, "Come and let us go over to the Philistines garrison." 
Father we come before you in Jesus' name and Lord we come to you humbly and ask you to bless 
and move, we ask you Lord to annoint with your Holy Spirit. But we realize this morning that we're 
really nothing without you. We can do nothing without you. It's not by our personalities or our 
intelligence or our wisdom, our own widom, or even our own strategies. But it's only by your Spirit 
we recognize today. It's not by might nor by power, but only by your Spirit, so we pray for your 
annointing to stir your church up. Those that are called by your name as they humble themselves 
and turn from their wicked way, pray and seek your face. We pray Lord that you will forgive and 
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hear our prayers and begin to heal our land. We pray for reformation in this nation, revival. We pray 
for third grade awakening in this nation and we pray Lord let it start right here in Milwaukee, 
Wisconsin on this day. In Jesus' name and everyone said Amen and Amen. 

I want to speak for a few moments this morning now on the thought of you alone can make a 
difference. You alone can make a difference. And it's a beautiful story here in the first 23 verses 
of 1 Samuel 14 about Jonathan and the armor bearer defeating the army of the Philistines. Now for 
the sake of this conference just keep in mind that we're going to liken the Philistines unto the 
homosexual movement today. But this passage has a very special place in my heart because it was 
the passage, this passage in this story, that the Lord used to call me into the ministry. Twenty-three 
years ago I had just got saved out of drugs and  alcohol  and  still had my long hair and all that kind 
of stuff. Been about two weeks saved and the Lord led me to church  and  I'm  sitting in  there and here 
comes this radical evangelist and he preached out of this passage of scripture. He entitled the 
message What One Man Obedient to God Can Do. What one man that's obedient to God,  what God 
can do with one man that's obedient to God.  And man the Holy  Spirit  dragged  me down to that alter. 
I mean filled me with the Holy Spirit. Totally, radically changed me. I got up from there and I knew 
that I was called to preach and now I'm of course entitling this  this morning,  You Alone Can Make 
a Difference, and I hope and pray that it will have the same effect on some of you that it had on me. 
But I left that service with the call of God on my life to preach and the understanding that if I was 
obedient to God that God could use me in a mighty way. Just me. Just me. Just me alone. It wasn't 
going to take an army. Just me alone. So this passage has a very special place in my heart and so 
I'm looking forward and been looking forward to preaching it this morning when of course the Lord 
laid it on my heart to preach I was excited and thankful. 

I want to share a couple of things before we get into this passage of scripture though and share a little 
bi t about our battle to stop Southern Decadence in New Orleans. We've been f ighting the 
homosexual thing for a long, long time. We've been on the radio years ago just preaching about the 
agenda and most all the things we were warning the church about has come to pass. In just twelve 
years. And so we weren't, the Lord was using us if you will to fight this homosexual agenda for a 
number of years, and I guess there's a point in that, in that don't be weary in well doing. And he sees 
you fighting and laboring and struggling and being frustrated and so forth. Hang in there. You'll 
get your breakthrough. And so the Lord gave us a great breakthrough with this Southern Decadence. 
That's not to say we didn't have successes before. We would go to the City Hall. We'd cry out. We 
would go to the State Legislature and try to fight homosexual legislation. And you know we had our 
victories. The Lord helped us to do some things. But we got our breakthrough with this Southern 
Decadence. Now what happened with this Southern Decadence. Well first of all let me tell you 
what it is. It's a big homosexual festival where 100,000 homosexuals come in from all over the 
nation. They call i t the "Gay Mardi Gras" and it's notorious for its lewdness and indecency and 
public sex and what you have is you have 100,000 homosexuals come in, 100,000 middle-aged, 
potbellied, bald-headed men running around in thongs with their full buttocks exposed on the streets 
getting drunk for three days on Labor Day Weekend. It's been going on for 32 years. In 2001, two 
years ago, I was in the French Quarter looking for some of the members of my church who were 
down there street preaching.  Got our communication line messed up, and I  ended lip with a friend 
of mine from Chicago who's down there with me, end up right in the epicenter of this Southern 
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Decadence Festival and saw in the middle of the street, now I won't go into detail because I don't 
want to offend anyone, but just to put it mildly we saw an orgy in the streets, and they were doing it 
with impunity. No police presence whatsoever. Which gave me the impression that the police 
were making back room deals with them. District 8 Police Department in the French Quarter. 
Making back room deals with the homosexuals to let them go ahead and have their orgy in the street 
and their big party, and with impunity.  So I couldn't believe what was going on, and then I began 
to share what I saw for the next year and I would tell pastors what I saw and they would look at me 
and go nah. So I mean I knew what I had to do. I had to go down there and videotape i t the 
following year if I was going to really make people, cause they weren't believing me, if I was going 
to make people believe me then I was going to have to show them.  So that's  what we did in 2002. 
We went down there and we videotaped them. About 30 or 40 minutes of an orgy in the street. We 
took i t to the media. We took i t to the police. We took it to the mayor. We took i t to the City 
Council persons. We took it to pastors. The media went crazy with it. And it became immediately 
the talk of the town. We tried to seize the moment and had a little press conference a few days after 
the news broke.  Had about thirty people, eight to ten pastors, something like that.  The media gave 
it great coverage. The city was in an uproar. All over the talk radios and so forth. But it didn't go 
away after that. It didn't go away. The momentum kept on going. We kept on getting the video out 
there. There was something that was driving us, saying it's not over. It's not over. Keep this thing 
going. And so the momentum just kept on building so we had a rally about a month later. And at 
this rally we had about 25 pastors and 150 Christians on a Friday afternoon at City Hall. And so we 
started to see that God, we believe, was going to use this in a tremendous way. Got a call from the 
mayor. "Reverend Storms, I saw the video. I couldn't watch the whole thing. The mayor fine. Now 
what you need to do is you need to what you told me you need to get on my radio program and you 
need to tel l  i t to the city."  Now here's what happens with pol i ticians. They want to tel l  you 
personally they're on your side. But they won't go public with it. So we demanded you got to go 
publ ic with this and publ icly denounce it and say you don't want i t in the city any longer. He 
wouldn't do it. Then immediately after that I got a call from Captain Dabdaub of the 8' District 
Police Department and he's talking and "we want to work with you Brother Reverend Storms" blah, 
blah, blah. And I discerned what they wanted to do was kind of placate me so I would call off the 
dogs so to speak. So oftentimes they do that with our leaders. Here's what they do with the Pat 
Robersons and the Jerry Fallwells of the world. "Come to the White House." (Laughing) "The 
White House, the Oval Office?"  Remember  Gary  Bower a bunch of our pastors of Louisiana went 
to Washington and Gary Bower had them all over for dinner.  And Gary Bower said this to them 
when he said when he was working with the Reagan Administration, he saw some things that he 
didn't like. And he was praying at some pastors that would go through the Oval Office, would pull 
Ronald aside and say, "Hey, you're a good man overall, but blah, blah, blah". But here's what Gary 
said they would do. There's two things they wanted to do. They wanted to pray for Ronald Reagan 
and they wanted a picture with Ronald Reagan. (Laughing) You know we're not going to change 
our society if all we want to do is succeed so to speak to get to a place where we have a seat at the 
table. I don't want a seat at the table. I could care less if I have a seat at the table.  I want our society 
to change. So we didn't bow down to the mayor or the city or the police. We said look we want this 
thing ended and if you're not going to do something about it, we're going to pray to God to give us 
wisdom and understanding and give us ways to stop it. So we took the video to the state legislature. 
The City of New Orleans, worthless, gone. Given over to reprobate that city's gone. Alright we'll 
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take it to the state. So we took it to the state legislature. It happened to be the Chairman of the 
Criminal Justice Committee. Said "Here's what we'll do Reverend Strong. We'll pass a law making 
it a mandatory ten day jail time for anyone convicted of public sex." He did. It passed 100 to 0 in 
the House. 37 to 0 in the Senate. The governor signed it, but more than that the national media went 
crazy over it. We were doing interviews in the New York Times, News Piece, or News Week did 
a big piece on us. It was Danny Martini was representing. Martini was on the Bill O'Reilly Show. 
The media went crazy. All over the state. So now all of a sudden. Why did you have a law like that. 
Well because of this video. Because of this video Reverend Storms gave me. So now it's all over 
the state. It's all over the nation, and the homosexuals are going crazy. It kicks in two weeks before 
the 2003 Southern Decadence. They're running around. Scurrying around. Handing out condoms 
with the labels on it. "Public Sex Equals Ten Days in Jail." So now the media is picking that up and 
it's going crazy and we're preparing for the 2003 and so here's what we decide to do. We're not 
going away. What we're going to do is we're going to have a rally. We're going to have a march. 
We're going to march right into the epicenter of this Southern  Decadence Festival, and we're going 
to get right in their faces, and we're going to say, "We dare you now to have an orgy in front of us" 
with our video cameras. "We dare you." We figured we bring the police (blah, blah, blah) in the 
media. So the police picked up on that. It was all over. We were doing interviews. You're going 
to march right in — we're marching right smack dab with hundreds  of Christians right in the middle 
of it. So the police (Laughing) Yeah. Come on. We understand you applied for a permit for the 
Armstrong Park and a parade permit. Now you know we can't give that to you. Oh yeah we knew 
that. We don't really want it. We just did that because we spoke to some lawyers with the Alliance 
Defense Fund who said just go ahead and do that and then we'll sue them when they deny us. 
(Laughing) The next day I get a cal l , "Reverend Storms all  your fees on Armstrong Park were 
waived. You can have it. And also we got your parade route. We hope you like it. We're going 
to give you a police escort. All your fees are waived." How many police are going to be there. "Oh 
you're going to be better protected than the president, we guarantee you." (Laughing) "Oh we're 
going to have horse police officers or what do they call them —mounted police. We're going to have 
police cars. Police motorcycles. Motorcycle cops." It's all on the video. I encourage you to get the 
video. In other words they wanted, it was advantageous for them number one not to get sued by a 
bunch of radical Christians. And number two, they didn't want a riot to break out. So we had police 
protection.  And  they  gave us two blocks of Bourbon Street, which they don't do in New Orleans on 
a Friday night. Especially to Christians. So I'l l  tell  you there was no greater thri l l  than to walk 
around, come down Conti Street which is a side street in the French Quarter. Come around on 
Bourbon Street with a police escort, motorcycle cops going by you on the street, with their sirens and 
you're singing  "Our God is an Awesome God" (laughing) and having people all over on both sides 
of the streets in the hard core section of Bourbon Steet (clapping) where all the, you know what's 
his name the guy with uh Larry Flint. His club's there. And heterosexuals looking at us with drinks 
in their hands, because you can drink on the streets in New Orleans, and they're like "What is going 
on here." And then to march right into the epicenter of the homosexual, not with the police escort, 
they stopped us a couple of blocks, but they knew we were going, they went in there with us and it 
was just awesome what the Lord did. I encourage you to get the video. ABC Prime Time covered 
us. Did a great piece. Eight minute piece. They played Monday night, all over the nation. We're 
getting calls all over the nation of what the Lord, or from people are inspired by  what we were able 
to do. Of course they're saying "Oh these guys are courageous down there."  We're not courageous. 
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We're crazy. (Laughing) But we thank the Lord for the victory that he has given us and I am 
confident Brother Ralph we can win this thing. I am confident that we can turn this thing around. 
Now we started to take radio calls from all the Christians that were down there. We had 400 
Christians. 50% black, 50% white. All these pastors talking about racial unity and racial 
reconciliation, and trying to maneuver it and everything and bring it about. Look here. You want 
God. When you stand up against the enemy and go forward, all these things just fall into place. So 
Christians were excited, fired up, revived.  We're seeing reformation.  The  city is  beginning to take 
us serious now to changing things. There was no public sex. The crowds at Southern Decadence 
were down. The police presence was way up. (Blah, blah, blah) the arrests. Reformation is 
beginning and the church is revived in New Orleans and we're excited about what the Lord is doing. 

Turn in your Bibles now for just a moment. Keep your finger there in 1 Samuel 14. Let's go to 
Genesis 19 for just one moment. Let's go to Genesis 19 for just one moment. Because I'm likening the 
homosexual movement here to the Philistines, and I want to let you know that the homosexual 
movement today is very similar to the first one found in Genesis 19. In Genesis 19:4, I want to point out 
a few things here.  The Bible says in Genesis 19:4  "But  before they lay  down  the men  of the city 
even the men of Sodom can pass the house round both old and young all the people from every 
corner." The first point I want you to understand about this homosexual movement and the 
characteristic of the modern day homosexual movement which is similar to the first homosexual 
movement is number 1 this solidarity. There's an uncanny unity in solidarity amongst the 
homosexuals. It's almost unnatural when they go to a city. What do they do? They go to one 
neighborhood. One part of the city and they live there. And they're solidified. Man I'm telling you 
when you unite people, they're strong.  And the reason  I'm saying this is  because  I don't want you 
to underestimate this movement. I'm not saying fear, we can defeat it. But don't underestimate it. 
They are a group that are solidified. And you can see this in the old and young. Rich and poor. 
Black and white.  They're unified.  There's solidarity among them.  Not only that and it should teach 
us a lesson, we need to come together and unite. Verse 5 "And they called upon Lot or unto Lot and 
they said unto him 'where are the  men  which came  into thee this night bring them out unto us that 
we may know them. ' You know what it means to know them, they wanted sex. They're single 
minded. Not only are they solidified or have solidarity, they're single minded. One thing drives the 
homosexual movement. One thing. You know what that is? Sex. The festivals are about sex. The 
gatherings are about sex. Their entertainment is about sex. They have one thing and that's single 
mindedness. I'm telling you. I believe that's the reason why they have the successes that they've 
been having. They're solidified. They're single minded. Don't underestimate them. 

Another point here I want you to notice in verse 9 and they said "Stand Back". They said again. 
This one fellow came in to Sojourn and he who needs be a judge now we will deal worse with thee 
than with them and they  press so upon the man even Lot and they came in to break the door. They 
are a scornful people. They hate us. They have contempt for us. Stand back. Who are you to say 
you can't tell us what to do. Who are you to say which a sin. We need to understand that. Don't 
think you're going to tiptoe out there and say hey, repent. They will want to kill you. You would not 
believe, well you would believe the things that they've written about us and they've done and the 
threats and everywhere we go. We announce something on the radio that we're going to go 
somewhere and the streets are plastered with posters of my picture saying I'm this, I'm that, I'm the 
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other thing. They have contempt for the things of God and for anyone that would dare to stand up 
and their message is to us "Stand back. Get out of our way.  Who do you think you are to judge us." 
If you're a little timid and fearful, you better get the Holy Ghost on you. This is a scornful people. 
They are. They are. They are a scornful people. And then secondly in this passage I think you can 
see a stubbornness there. Stubbornness. We go up to the state legislature and we kill and crush and 
just and we kill their legislation. They had put billboards up and they'll get rally people and they'll 
have commercials and pass the employment non-discrimination act. All this discrimination is 
homosexualist, terrible, blah, blah, blah, and we go up to the legislature and we kill it. The next year 
they're back up there. They're back up there. And they just keep coming, and coming, and coming, 
and coming. They are a stubborn people and they don't care. They want to trample us. Look at. 
Here is a situation. Brother Ralph said it was a serious situation.  Here it is. It's us or them. There's 
no in between. There's no having this peaceful co-existence. They have to eliminate us and the 
Word of God if they want to succeed. It's almost like communism and capitalism. It's going to be 
one or the other. You can't have both. You can't peacefully co-exist. A nation divided can't stand. 
Either they're right, or we're right. Either we're going to succeed or they're going to succeed. Either 
it's going to be a homosexual, anti-God nation, or it's going to be a nation that stands for God and 
says that that thing is sin. It can't be both. Won't be both. Something's going to happen. Either 
they'll crush us and have laws and silence us and kill the ones that won't be silenced or imprison the 
ones that won't be silent, or the church or the Lord Jesus Christ will rise up and say this is a 
Christian nation. This is the way it will remain. Go back in the closet. 

All right let me preach here this morning. Let's go back to 1 Samuel 14. See Brother Grant. What 
are you trying to say. I'm trying to say this morning this. You alone can make a difference. You 
alone this morning can make a difference. I want you to go home with that, that, that thought. That 
you alone dedicated to God. Committed to God. Say it in your heart and in your spirit. Come and 
let us go over to the Philistine Garrison. Let's us go over to this homosexual movement. Let's us 
stand up against this homosexual movement. Wherever it may be found. Understand they're 
solidified. Understand their solidarity there. Understand their singleness in mind and purpose there 
and that they're strong and we shouldn't underestimate them. And understand they're scornful, and 
understand their stubbornness, but and with our God we can defeat them.  Now this first verse one 
of the characteristics we see and it's not bad. A lot of times we get mad saying things of the devil 
and it's not of the devil. It's of God. What do we see here in the first verse of 1 Samuel 14. 
Jonathan, what's his disposition here. I believe his disposition is frustration. Here you see the 
Philistines over there and we're going to get into the next verse here in just a moment. But he sees 
Saul and the army over here and the pomegranate tree. And he says "hey something's not right with 
this picture over here" and  so he's frustrated and and he says to his armor bearer essentially "Come 
on if anything's going to be done here we're going to have to go do it." And it's a divine frustration. 
So if you're frustrated about seeing the homosexuals taking over our nation.  That's a good thing. 
If the frustration is of God trying to prompt you up to say "Hey let's go do something". You alone 
can make a difference. So you see. Jonathan is frustrated here. And he says to his armor bearer 
"Come out and let's go do something." What added to his frustration.  Verse Number 2. Saul, in 
the outermost part of Gibeon under a pomegranate tree which is at Michon and the people that were 
with him were about 600 men. Well I likened that unto the church. You have Dr. Saul, a pastor of 
First Baptist Church, Assembly of God, Ph.D. DD. Hallelujah with his 600 disciples. Dearly 
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Beloved. We're going to dissect the Word of God here this morning. We're going to get into the 
Greek and the Hebrew and there's nothing against getting into the Greek and  the Hebrew.  Obviously 
he came from Dallas Theological Seminary. (Laughing) We're going to go over here and under the 
pomegranate tree so we're out of the way and we can have peace. And there's a Philistine camp over 
there, knocking our God, hating us, and ready to take over. Ready to take over their, the Philistine 
Army. There's a Philistine Army out there, it's called the homosexual movement. Whether you can 
see it or not, understand it or not, they want to eliminate us. This is no time to be under a 
pomegranate tree. Now this was the apathy army he had control of. And he had been enlisting the 
sissy soldiers. (Laughing) Now don't laugh. They would get up and they have worship and their 
song would be, their main theme song would be Tiptoe Through the Tulips. That's what they were. 
They were a bunch of Tiny Tims tiptoeing through the tulips. And that is the church today 
unfortunately. When we're supposed to be out to battle, when we're supposed to be battling the 
enemy, we're under some stinking pomegranate  tree  shaking in our boots.  That's where the church 
is. The church is hiding. The Christians are hiding. We get letters from pastors. Do we have any 
spare paper around here?  I like the sound effects of it. Good. Give me another one. Yeah give me 
the whole tablet. (Laughing) I had a Baptist pastor write me a three-page letter and so I said you 
know I got my radio program, and  said  you  know what  I'm not even going to read this because this 
is what I think of it. (Rips paper) That's what I think of your stinking letter. Don't write me any 
more letters, because I could care less what you say.  Now Brother  Grant that's being rude I know, 
but guess what, you know why I ripped it up? Because I know in my heart he never wrote a three-
page letter to the abortion doctor and said quit your abortions. He never wrote a three-page letter to 
some of these legislators that are pushing the homosexual agenda. He never wrote a letter to the 
ACLU saying quit defending the homosexuals.  He  never wrote  a three-page letter to the enemy, but 
he wants to write a three-page letter and he wants to straighten  us  out while  we're out there trying 
to stop this homosexual agenda from going forward. He that does a little five minute piece on a 
radio program, this particular pastor, and he reads history. He goes, oh yeah "And this day in 15 
something and Martin Luther nailed his 95 Theses",  and  I wrote him a letter  when we were going 
to do this Southern Decadence march. I said come and make history with us, it's a lot better than 
just reading history. You got two people out there. You got people that love history and love to read 
history. Hallelujah. And then you got people Hallelujah that rise up and say come and let us go and 
they make history.  And you determine, tell me  what you want to be this morning (clapping).  But 
if you're looking for some Christians to go with you to the battle.  Don't.  Don't,  initially, and hold 
on that word "ini tially". They ain't coming. They ain't coming. And I believe Jonathan was 
probably over there. And I can't, you know I'm just speculating here, it's not in the Word, but I 
imagine Jonathan's over there saying to some of  the  soldiers, maybe even to his dad,  "Come on, let's 
go get them. We can take them. Come on. Come on. I've been in prayer. As a matter of fact I was 
just on the phone with David and he said, 'yeah go get 'em' and then we got to finish our seminar." 
(Laughing) We're getting into several dispensations of you know whatever, some theological stuff. 
Dispensations. You know, here's the problem I have. I don't have problems with people studying 
deep the Word of God. It's that they don't apply it. They're hearers of the Word and not doers. But 
Jonathan was only trying to get them to go fight and  I'm  sure  they're saying, "hey wait a minute, let 
us pray about it." Hallelujah. I don't feel that. So he's frustrated and he's saying, "Come now, 
come on armor bearer, let's go and let's go take 'em."  So he goes.  That's the first thing we have 
to do. We've got to get out of the boats. We've got to decide we're going to get out of the boat. 
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We're going to move. We're going to go. Even though no one goes with us. And we're going to 
go, and we're going to do something great for God. I say I went to Bible School, I have nothing 
against Bible Schools, but the Bible School I went to outside of Pittsburgh, Pennsylvania, had upon 
its walls in the sanctuary "Attempt great things for God" on this side, big you know poster, and on 
this side, "Expect great things from God". Attempt great things for God, expect great things from 
God. So you got to believe God and go out there and believe that he's going to use you and step out of 
the boat. 

"Well Brother Grant no one will come. I put out a newsletter and no one will come." So what, go 
alone. You alone, my friend this morning, can make a difference. Verse 4, 1 Samuel 14:4 And 
between the passages  by which  Jonathan sought to go over unto the Philistine garrison,  there  was 
a sharp rock on one side, and a sharp rock on the other side." What's your interpretation of that 
Brother Grant? Well, it's very simple. Whenever you go out to do something for God and you step 
out of the boat, there's this narrow passage you're initially going to have to go through, it happens 
to everyone, where you get it on both sides. (Laughing) You look over here and there's a sharp rock, 
and you look over here and there's a sharp rock. You got the homosexuals screaming at you on one 
side, and you got the dead apathetic church screaming at you on the other side. You got your critics 
over here. That's right. You're going to have to, I believe God allows it to test you, to toughen you 
up a little bit before you get out there with the real enemy. But let me tell you what. When you go 
to do something for God, you step out of the boat, you're going to have to go through that narrow 
place where there's a sharp rock on this side, and a sharp rock on that side, where you're going to 
get it from everyone. You're going to have your well-meaning Christian friends saying, "Brother 
I don't think that's God. You're going down to videotape an orgy in the street.  Oh brother, you need 
to pray about that." And then you have your not so well-meaning friends telling you, "Brother I just 
want to tell you you're getting into flesh. You know you're too prideful, you're too arrogant, you're 
in the flesh." And then you have your critics, "You're not loving." So you're going to get it, but 
you're going to have to determine that I'm going to obey God. Look I believe in wise counseling, 
Christian counseling, but I'm tell ing you what. I narrowed it down to my wife (laughing). I just 
don't listen to my, I just don't listen to Christians anymore. They will try to talk you out of going 
and beating up the Phil istine Army on your own. Go tel l  them. "What you learned from the 
conference there. I learned that I can take this homosexual community on my own. I can do it by 
myself. (Laughing) Now wait a minute now. I told you not to go to that conference." (Laughing). 
But you're going to have to determine that you're going to hear from God and you're going to get 
through that narrow path. How are you going to do it? How are you going to do it? What do you 
listen to? Go to Verse 7 real quickly. And his armor bearer turned to him, his armor bearer said 
unto him, "Jonathan do all that is in thy heart. Turn thee, behold I am with thee according to thy 
heart." Very few Christians are going to tell you, "Do what's in your heart." If that's in your heart 
and it's not sin, probably God putting that there, and it may sound crazy and wild to us, but God can 
use it. So do what's in your heart. You won't hear that advice. Well in seminary, in the Evangelism 
101 class what we've learned Brother Grant is if you do that then you're going to turn them off 
(Laughing) I don't listen to them anymore, those people. I don't listen to them ex-gay groups any 
longer. We went in, we went in a number of years ago to the, to the French Quarter during the gay 
pride weekend and they had a, there a, they had a dike march, the lesbians. That's what they called 
it, the dike march. So we announced it on the radio, we're going in there. I'm going to confront 
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them. And praise the Lord, and so we got some of these "ex-gay groups" all excited. And so one 
of them got a hold of me on the phone and said, "Praise the Lord man, we want to go with you. 
What's going to be your approach?" I said we're just going to go in there and preach the Gospel, 
we're going to have some signs up, and then just go in there and deliver the Word of the Lord. "Oh 
praise the Lord. Can we go with you?" Yeah, yeah, yeah. "What are you going to put on the signs?" 
I said that's a good question you know because I don't want to get in the flesh and put something like 
that would be offensive or something l ike that on a big sigm So I said what we're telling all our 
people is this – just use scriptures. So we're going to go in there with signs l ike Jesus Said Repent 
or Parish. And she said, "Oh, you're going to turn them off Brother Grant. You got to go in there 
with love." That is love. That's the message of Jesus. As a matter of fact it was so loving he said 
it twice. (Laughing) He repeated it. 

You got these people that are ashamed of the Gospel so don't listen to them. So who do you listen 
to? Listen to your heart. Whatever is in your heart. Do it. He's with you. It's not sin. That's the 
way I look at it. And the wilder, the better in my opinion. (Laughing) That's right. And he's not 
going to use orthodox, he's not going to use, see, all this, look, all this petition, you know, I was able 
to be on a national program with Dr. Larry Bates during this  Ten Commandments stuff, and I was 
so fortunate and I didn't know what was going to happen. I tuned it in and trying to get the flavor 
of the program before, you know that I went on, and they had Jay Sekulow on there. And so Dr. 
Bates was taking Jay Sekulow to task on why wasn't he standing with Judge Roy Moore. Why was 
he saying he was disagreeing with him about his stuff. And so I'm listening to Jay Sekulow, and 
man I was so affected by him I was able to follow him. I said you know what, we're sick of the 
appeals. Jay Sekulow is like "We needed to appeal that, if he would have appealed that he probably 
would have had more credibility, blah, blah, blah." You know I'm sick of appealing all this stuff. 
Why do good people have to go to these stinking wicked judges and beg them to please do the right 
thing. No forget the appeals. Forget the peti tion. We've been petitioning for 20 years. Signing 
petitions for 20 years, making phone calls for 20 years. We've been begging bad legislators and bad 
judges to try to do the good thing. Enough is enough. My friend. Just start taking it to the streets. 
It's not we're going to, it's God, we have to pray and ask God, "God gives us ways that are going 
to work. Give us techniques that wi l l  give us resul ts."  I t may be taking a video camera and 
videotaping them, a sex orgy in the streets to expose the enemy. And then taking it to the media, and 
then having a rally or march and going right in there and saying, "You're not going to our streets, 
Sodom and Gomorrah, you filthy sinners." "Brother Grant, why don't you have a meeting with the 
mayor?" I don't want to meet with the mayor. I want the mayor to stand up and say enough of this 
stuff. End Southern Decadence. I don't want to meet with him. I don't want to have lunch with 
these guys. We had a pastor that came out from one of these seminaries to the rally and he's being 
supportive and he told his church, and he's being supportive of all this stuff, and I was so thankful. 
And oh it was amazing. But praise God. We're going to get some of these guys to come on board. 
But I'm preaching and I'm hitting the mayor. I'm hitting the City Council. Then I hit the police 
superintendent, Eddie Compass. Eddie Compass enforced the laws.. This guy walks off. I didn't 
know it at the time. I heard a lady. He walks off And so some of his members told me later why 
he walked off He was saying that he was displeased with everything and the way it went and he 
didn't support it because he would have lunch with the police superintendent and he was trying to 
win him over to the Lord. The friendship evangelism. And so while he's been having lunch with 
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this guy and they've both been putting on weight and pounds, they've been having an orgy in our 
streets. When are they ever going to get around and tell them to do something? Let me tell you 
what. When Moses went to Pharoah he didn't say, "Let's go to lunch. I want you to read a tract I 
wrote." (Laughing) When John the Baptist went to Herod he didn't say, "Look there's a nice diner 
down the street. Come on I'll buy you lunch. I'll be your friend. Jesus loves you." What are they 
learning in these stinking seminaries. And when you read through all the Old Testament, all the 
different ways God defeated the enemy, you know what, you can't find one place where he defeated 
the enemy the same way. It was always something different. He rained fire and brimstone on one, 
then he'd send this on another, and then he would do this on another, and he would have his people 
do this in another way. It's always different. So find out the different ways, find out what way God 
wants you to defeat the enemy. That's going to take fasting and prayer and laying on your face and 
interceding and trevailing in prayer. "Oh God, God, Lord speak to me.  Lay something in my heart. 
I know there's ways that you can defeat this army and stop this but Lord you've got to show me. 
You've got to show me. Give me a bombshell, give me a bomb oh God. Give me something Lord 
that's going to shake the city, and shake the state, and shake this nation. Oh Lord I need to hear from 
you, Lord. Lord prepare us down here. Lay something on the heart. A mandate, a plan, a strategy, 
a tactic." Go videotape the orgy and give it to the media. And don't tell  any of your Christian 
friends because they'l l  all try to discourage you. Right. Do what's in your heart. He's with you. 
Some of you right now. You have these wild, crazy things you won't even tell anybody about. You 
have this plan and you can't get away from it. The Lord put that there. The Lord put it there. Go 
do it. You want to start this, or you want to start that, or you want to go do this, and it's like you're 
a little shy and you're a little reluctant. It's like, what will people think? Don't. Don't care. That's 
the problem. Jay Sekulow was on that program and he goes, what did he say, he was saying, oh man, 
he said something about oh Lord, he said something along the lines of confrontation. Oh man, I'm 
going to think of it in a minute. But we got to stop worrying about what people think. I don't care 
what they think. And I wish I could, I'm going to think of that in a moment what he said, and I just 
took off on it. I just took off on it. About convenient, confrontation, something along those lines, 
and it's like we've been trying to placate this world and do it the world's way and it's not working. 
It's not working. God help us. God give us strategy. We need some people that will get up with 
radical  ideas and go forward in the name of Jesus. Now l isten what he says in Verse 6. And 
Jonathan said unto the young man that bear his armor, come and let us  go  over  unto  the garrison 
of these uncircumsized. It may be that the Lord will work for us. For there is no restraint to the 
Lord to save by many or few. I just thought of what Jay Sekulow about now I just forgot it again. 
He said again about confrontation. It would have been less confrontational. I think, yeah basically 
what he was saying, less confrontational. We've been trying to do things less confrontational. Of 
the whole (___ ) and that's what we've been trying to do and not offend people. And it's not 
working. You know we wrote our petitions, we've made the phone calls. Now it's time to go to the 
streets in the name of Jesus. And we got to understand this one thing. We don't need the big 
numbers initially. We don't need the big numbers initially. It's for, there is no restraint to the Lord 
to save by many or by few. And that's a problem that we have in Christiandom is that we think the 
big numbers are going to give us the victories, and when we don't have them, what we start to do 
in our minds and start to reason and rationalize and say if I just compromise here, and if I just lay 
off the Catholicism here and if I just lay off here, and if I just lay off here, then these will come over 
and help us and our numbers will be bigger and we will have more strength and power. No, you'll 
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be more deluded. Because you alone can make the difference. We were tempted to compromise 
with the Archdiocese. I took the Bishop a videotape a month earlier. I went right into his house. 
They invited me into the house. They invited me for lunch. I wouldn't stay of course, you know 
why. (Laughing) 1 Corinthians 5. A month earlier now we were out there with our group having 
signs that said "Thou shalt not have sex with little children." And he drove by and we waved. But 
apparently he didn't recognize me. When I went in there I gave him the tape. I just said "Here, the 
mayor's Catholic." They came out and took a strong stand. But we didn't have to beg them, we 
didn't invite them to the march. As a matter of fact they know our views. The newspaper wrote all 
about our call ing the Catholic church satanic and demonic. Never said it wasn't. They asked us 
about i t. Look, you go examine history. You go looj  at the crusades. You go look at the 
inquisitions. You go look at the cover of the pedophile preacher. You determine for yourself 
We're not going to compromise it. But they came out anyway and said something. So we don't 
need to compromise our message because we have God. So it's not by many nor by few that the 
Lord is going to bring this victory. It's going to be you going forward with his blessing and his 
annointing. Don't make the mistake to try to get great numbers and then start compromising. Just 
go yourself initially. And then Verses 8-10 and for the sake of time I'm not going to go read all of 
that, but just go to the latter part of Verse 10 where it says and this shall be a sign unto us. In other 
words, they're saying look, here's what we're going to do. We're going to go show ourselves and 
i f  the Phi l istine garrison says "Hey come on over"  we'l l  know i t's a sign to go and get 'em. 
Confirmation is good. Now I know I just said hey be radical, the wilder the better, whatever God 
has in your heart go to it. But get confirmation along the way. I'm always looking for confirmation 
from God along the way. So don't be spiritually reckless. Don't interpret what I'm saying to be just 
some spiritual, spiritually reckless. See confirmation along the way by what God has been putting 
in your heart. And he wil l. He wants to confirm that you're on the right track. Matter of fact now 
I just tell all my critics you know why God put us on Prime Time? You know why God sent us that 
message across the nation? You know why God gave us an eight minute national commercial that 
probably would have cost us millions and millions of dollars, that we got for absolutely free? It's 
because what we did was right. We did it God's way. And only God could have ever been in this 
thing the way he did. So all you critics, guess what? God did this. And God did this because our 
tactics and our strategy and the way we went about it was right. He confirmed it, and confirmed it, 
and confirmed it, and confirmed it, so don't be afraid of confirmation. 

Now go to Verse 11, 12, go to Verse 12. Then the minute the garrison answered Jonathan and his 
armor bearer and said come up to us for he will show you a thing and Jonathan said unto his armor 
bearer come up after me for the Lord hath delivered them into the hand of Israel. What did he say? 
Come up after me for the Lord "hath" delivered them into the hand of Israel. He starts out divinely 
frustrated. He manifests a fearlessness, and you have to be fearless in this battle. God's not giving 
us the spirit of fear, but the power of love and a sound mind. We cannot be afraid of the enemy. 
Although we understand their power, we don't underestimate them, we recognize their strengths, we 
don't fear them, but my friend you're not going anywhere unless you have some faith in God. Let 
me tell you what I did before we went into the Southern Decadence rally and march in 2000, just this 
last Southern Decadence. I preached for seven Sundays on faith. Seven Sundays I preached on faith 
until I was so filled with faith, we don't have mountains in Louisiana, but if we did, I would have 
said all the men to the mountains be thrown into the sea. I mean I tell you what we need to have so 
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much faith in God, we need to understand that with God all things are possible. We had a brother 
that came into the church and he started to say, "Brother Grant you're never going to stop Southern 
Decadence" and before he even got it out of his mouth, I had my spiritual sword out, fooom,  I  took 
his head off, his spiritual head, and it was rolling down the aisle. Don't you tell me we can't stop 
Southern Decadence. Don't tell me we can't usher in revival. Don't tell me we can't turn this thing 
around. Don't tell me God can't restore righteousness in this nation. I don't want to hear it. You 
don't know my God. And don't go quote, don't let me ever hear you quote with God all things are 
possible, because you don't believe it if that's your attitude. My friends with God all things are 
possible. Brother Grant do you think we're going to have revival, a reformation, a third-grade 
awakening in America? I believe we can, and I believe we're going to. When the church stands up 
with faith, divinely frustrated, going forth in fearlessness, and starts to say to these mountains be thou 
removed and thrown into the sea, believe what they say and they will have it. When they start to 
understand that with God before us, who can possibly be against us? Hallelujah. When we start 
being strong in faith and calling those things that are not as though they are,  then God will move on 
our behalf. When we start going forward and saying God has delivered the enemy into our hands. All 
before the Southern Decadence thing,  people were asking  me how do you  think it's going to  go?  
How do you think it's going to go?  Man,  God is going  to give us a victory.  God is going to give us 
a victory. God is going to give us a victory. I don't know what you're reading in your Bible, but my 
Bible say he is able to do that which is exceeding abundantly, but Father we ask you to think 
according to the Power of the Holy Ghost that works in us. Exceeding abundantly above all. If he 
just said "All" it would have been great. If he would have just said "Above All" that would have 
been super duper. If he would have said "Abundantly Above  All" that would have been wheeeeww!! 
But Paul said exceeding abundantly above all that we pray about, think about, dream about. I don't 
know what you read in your Bible, but my Bible says that by faith they subdued kingdoms, wrought 
righteousness, attained promises, stopped the mouths of lions,  quenched the fiery darts of the wicked, 
and turned to fight the armies of the alien, women received their  dead back to life again because they 
had faith in God. He goes forward in faith believing God, saying it, declaring the Lord hath 
delivered the enemy into our hands. Let's go and whip 'em.  Us alone?  Yes. You alone? Yes. 13 
and 14 quickly. And Jonathan climbed up on his hands and upon his feet and his armor bearer after 
him and they fell before Jonathan and his armor bearer, came after him. And that first slaughter 
which Jonathan and his armor bearer made was about twenty men.  Wheeeww!!  Come on.  Let's 
go. God has delivered them all into our hands. Hallelujah! Boom, boom, boom, boom, boom. 
There's twenty. Whew. Ca-Ching. Yes. Glory. Glory to God. Let's go through the drive-thru at 
McDonald's and come back and get the rest. He had a willingness to fight. I'm going to tell you why 
pastors don't get out on the front line. Brother Ralph. Why pastors don't get out there on the front 
lines. Why they're not involved in fighting the abortion and homosexual issues and so forth. They 
don't have a willingness to fight. They don't want to fight. You got to have a willingness to fight. 
You got to have a willingness to fight. You got to want to get in there and scrap for God. I mean 
scrap with the devil for God. Just get in there and man, devil you're not going to do this to New 
Orleans. You're not going to do this to Louisiana. You're not going to do this to America. You 
know what my attitude was before I was saved,  when I would get into a fight.  You may whip me, 
but guess what? You're going to pay a price for it.  You may knock me out, but I guarantee it man 
I'm going to take your eye out. I'm going to pull, bite your ear. In New York we had that. You just 
could do anything you want. Just scratch. People say, "You're a sissy for scratching." So what, I 
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just dug your eye out. (Laughing) Call  me a sissy al l  you want, you're going out with one eye. 
I mean I will do whatever I got to do to whip your behind, and you better kill me. You better kill me 
because I'l l  tell you what, five more minutes. That's what we got to have in this spiritual sense. 
Devil you can come, you can try to pass the homosexual marriage, and homosexual adoption, but 
I'll tell you what. You're going to be in for a fight. You can try to bring Southern Decadence in and 
have these homosexuals march up and down our streets and have an orgy in the street, but you're in 
for a fight. This was probably like the sermon for 4:00 rather than 8:30 in the morning, but anyway. I 
only had my one cup of coffee Brother Grant, don't scream. What are you saying? I'm saying you 
alone can make a di fference. Verse 20. Excuse me. Yeah, Verse 15 and 16. And there was a 
trembling in the host in the field and among all the people the garrison, the spoilers, they also 
trembled and the earth quaked and so it was very great trembling.  They  started to go forward to beat 
the enemy and I'm telling you the enemy's camp was thrown into chaos. Let me tell you what, it 
doesn't take a lot to throw the enemy camp into chaos. (Clapping). I'm telling you what. When we 
got that videotape and we took it to the media and the media's playing it, I mean the homosexual 
community in New Orleans, whew, they didn't know what to answer. First they say it's only a few 
isolated cases. Then you have others saying oh it goes on all the time. Then you say it goes on all 
the time, all year long. You understand it. Then they're handing out, matter of fact they interview 
me and they say, "Reverend Storms what do you think about the homosexual community handing 
out all these condoms with little things on it saying, 'Public Sex Equals Ten Days in Jail' and posters 
and all this because they don't want people going to jail." I said, "Well they're admitting they were 
having a lot of public sex otherwise it wouldn't have been a big thing." They're all in chaos. I'm 
telling you what. You have some, you dare to get out there, out of your boat and get annointed with 
the Holy Ghost and believe God to do something, you're going to throw their camp into chaos. 
There will be a confusion. Jonathan and his armor bearer are going for taking out 20 men, a little 
tiny victory, oh you know you just did a l i ttle thing. That's right. But what about al l  the rest. 
Somebody went on the Internet and typed in Southern Decadence and our name and we're on like 
352 homosexual web pages because of one little thing we did in New Orleans, the whole homosexual 
community is "You got a pastor down there videotaping, in the barrooms and everything." They're in 
chaos. Now here's the good part. Verse 21 And Saul and al l  the people that were with him 
assembled themselves and guess what, they came to the battle. See initially you got to start out 
alone, but once they start recognizing, we started out with 30 at a press conference, 150 at a rally, 
400 at this last rally ( _____), I believe next year we'll have thousands, because why, because we're 
going to, and you shouldn't have to do this but we're going to strengthen the weak and the timid and 
they're going to say, "hey you're winning that victory, huh?" "Well maybe we can come over and 
help now." (Laughing) Hell we done sue all the people, you know all the tough guys, you can go 
take the wimps now. But praise the Lord, they came to the battle. They came to the battle. Verse 
21. Moreover the Hebrews that were with the Philistines, what were the Hebrews doing with the 
Phi l istines? They started to f ight. You know what, they're backsl iders we were down there 
preaching Bill Shanks. You know, how many know Bill Shanks? He's down there preaching during 
Southern Decadence and he recognizes ( _______ ) and it was down there and saw a male prostitute 
who had been in church for years and years. Hey you're a Hebrew. What are you doing in the 
Philistines' camp. And he began to weep and cry and boo hoo I hate my life. But Bill was man, let 
me pray with you. You need to get out of here. Come on man. Get back and serve God. He'l l 
forgive you. He'll restore you. He's merciful. He's compassionate. The backsliders will come once 
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they see you leading the way and charge him. At Verse 22, and likewise the men of Israel, I like this, 
that were hiding themselves in the caves. What are you doing in the caves? I'm reading my Bible. 
(Laughing) I'm quoting, memorizing scripture. Well think about applying the Word. Be a doer of 
the Word. But they look. What's all that noise out there? Who's that radical preacher marching 
with his  broom down  Bourbon Street. I had a broom.  See and I have to ask people about that too. I 
said hey I'm going to take a broom. Moses had a staff. I'm going to take my broom, and I'm going to 
sweep up the French Quarter, the streets. What do you think about that? Oh Brother Grant that's not a 
good idea. You look goofy. After all the media put it on there, it was like the trademark of the whole 
thing. Oh that was a good idea, Brother Grant. Yeah now you said it. (Laughing) Right, now, now 
that was a good idea. Now, right. (Blah, blah, blah) that's why I don't l isten to you guys. That's 
what I said. That's why I don't listen to you. I just, you know I pass things off and you tell me stuff 
and it goes in one ear and right out the other. I'm going to do what's in my heart. But all these people 
are coming out of the caves. They're hiding from the churches and their churches. Now they're 
coming out because you made a difference. Because you alone can make a difference. So the Lord 
save Israel. Good day. Good day. (Blah, blah, blab) 23 scriptures. Nice Bible Sunday School lesson, 
huh? But it's real. And the good news is that the same God that Jonathan served, we serve. And what 
God did for him, God can do for us. If we do what he did. God wil l do for us, what he did for 
him. 
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