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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Dismissed as 

improvidently granted.   

 

¶1 PER CURI AM.    Af t er  exami ni ng t he r ecor d and t he 

br i ef s of  t he par t i es,  and af t er  hear i ng or al  ar gument ,  we 

concl ude t hat  t he pet i t i on f or  r evi ew was i mpr ovi dent l y gr ant ed.    

¶2 The def endant - appel l ant  was convi ct ed of  one count  of  

v i ol at i ng Wi s.  St at .  § 940. 225( 3) ,  whi ch est abl i shes t he Cl ass G 

f el ony of  t hi r d- degr ee sexual  assaul t .   The case was t r i ed t o a 

j ur y on August  17- 18,  2006,  i n Mar at hon Count y Ci r cui t  Cour t .   

The Honor abl e Dor ot hy Bai n pr esi ded.    
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¶3 On June 1,  2007,  t he def endant  f i l ed a post - convi ct i on 

mot i on c l ai mi ng he had been depr i ved of  t he ef f ect i ve assi st ance 

of  t r i al  counsel .   On Jul y 13 Ci r cui t  Judge Pat r i ck M.  Br ady,  

who had sent enced t he def endant ,  conduct ed a Machner 1 hear i ng and 

l i s t ened t o t est i mony f r om t r i al  counsel ,  t he def endant ,  t he 

al l eged vi ct i m,  and t wo ot her s.   Judge Br ady t hen deni ed t he 

mot i on.  

¶4 On May 6,  2008,  i n an unpubl i shed opi ni on,  St at e v.  

Gaj ewski ,  No.  2007AP1849- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  

May 6,  2008) ,  t he cour t  of  appeal s r ever sed.  

¶5 We gr ant ed t he St at e' s pet i t i on f or  r evi ew,  whi ch 

cont ended t hat  t he cour t  of  appeal s " f ai l ed t o i dent i f y [ t he 

def endant ] ' s  bur den of  pr oof  f or  est abl i shi ng hi s c l ai m of  

i nef f ect i ve assi st ance of  counsel  and f ai l ed t o anal yze [ t he 

def endant ] ' s  post convi ct i on pr oof  accor di ng t o t hat  bur den. "  

¶6 The St at e posed t wo addi t i onal  i ssues:  

2.  Whet her ,  i n r ever si ng [ t he def endant ] ' s  
sexual - assaul t  convi ct i on,  t he cour t  of  appeal s er r ed 
as a mat t er  of  l aw i n appl y i ng St r i ckl and' s " obj ect i ve 
st andar d of  r easonabl eness" 2 when,  by i gnor i ng c l ear  
evi dence t hat  [ t he def endant ]  wi t hhel d cr i t i cal  
evi dence f r om hi s l awyer ,  t he cour t  r el i eved [ t he 
def endant ]  of  r esponsi bi l i t y  f or  wi t hhol di ng t he 
evi dence and t hus f unct i onal l y r ej ect ed St r i ckl and' s 
admoni t i on t hat  " [ t ] he r easonabl eness of  counsel ' s 
act i ons may be det er mi ned or  subst ant i al l y  i nf l uenced 
by t he def endant ' s own st at ement s or  act i ons. " 3 

                                                 
1 St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 ( Ct .  App.  

1979) .  

2 St r i ckl and v.  Washi ngt on,  466 U. S.  668,  688 ( 1984) .  

3 I d.  at  691.  
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3.  Whet her ,  i n r ever si ng [ t he def endant ] ' s  
sexual - assaul t  convi ct i on,  t he cour t  of  appeal s er r ed 
as a mat t er  of  l aw by f ai l i ng t o v i ew t he r ecor d i n 
t he l i ght  most  f avor abl e t o t he c i r cui t  cour t ' s  
deci s i on r ej ect i ng [ t he def endant ] ' s  i nef f ect i ve-
assi st ance cl ai m.  

¶7 Thi s case i nvol ves an al l eged sexual  assaul t  dur i ng a 

t eenage,  coed sl eepover  par t y at  a pr i vat e home.   The def endant  

and t he al l eged vi ct i m wer e among f i ve guest s at  t he home,  f our  

of  whom wer e sl eepi ng i n t he same r oom.   The al l eged vi ct i m 

cl ai med t hat  t he def endant  had i nt er cour se wi t h her  wi t hout  

consent .   She t est i f i ed t hat  she r epeat edl y t ol d t he def endant  

" No. "   However ,  t he ot her  per sons i n t he r oom wer e not  awakened 

and di d not  l ear n of  t he al l eged assaul t  unt i l  l at er .   The 

al l eged vi ct i m di d not  f i l e a compl ai nt  agai nst  t he def endant  

f or  mor e t han a week,  and she r epor t edl y had cont act  wi t h t he 

def endant  i n t he i nt er i m.  

¶8 Ther e i s ampl e evi dence t o suppor t  t he act  of  

i nt er cour se,  but  t he char act er i zat i on of  t hat  act  t ur ned on 

whet her  t he j ur y bel i eved t he al l eged vi ct i m' s st or y.   By v i r t ue 

of  t he ver di ct ,  i t  di d.  

¶9 The def endant ' s post - convi ct i on mot i on c l ai med t hat  

t r i al  counsel  shoul d have devel oped cer t ai n i nf or mat i on pr ovi ded 

by t he def endant  t hat  woul d have secur ed one or  mor e addi t i onal  

wi t nesses,  enhanced counsel ' s cr oss- exami nat i on of  t he al l eged 

vi ct i m,  and f or mul at ed a c l ear  mot i ve t o expl ai n t he al l eged 

vi ct i m' s somewhat  bel at ed accusat i on of  sexual  assaul t .    

¶10 At  t r i al ,  t hi s case t ur ned on t he cr edi bi l i t y  of  t he 

young woman who t est i f i ed t hat  she had been sexual l y assaul t ed.   
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A ci r cui t  j udge who di d not  pr es i de at  t hat  t r i al  assessed t he 

evi dence pr esent ed at  t he Machner  hear i ng.   The cour t  of  appeal s 

assessed t he Machner  evi dence di f f er ent l y.   The St at e asks us t o 

j ump i nt o t hi s mor ass i n or der  t o c l ar i f y and put  a gl oss on 

l ongst andi ng pr i nci pl es f or  eval uat i ng t he ef f ect i veness of  a 

def endant ' s counsel  at  t r i al .   See gener al l y  St r i ckl and,  466 

U. S.  668.   Af t er  exami ni ng t he evi dence,  we decl i ne t o do so.  

¶11 I n t he end,  t hi s r evi ew i s mor e about  er r or  cor r ect i on 

t han l aw devel opment  and mor e about  t he s i gni f i cance of  

undi sput ed f act s t han about  a need t o c l ar i f y t he l aw.   We 

concl ude t hat  t he pet i t i on f or  r evi ew was i mpr ov i dent l y gr ant ed,  

and we r emand t he cause t o t he c i r cui t  cour t  i n conf or mi t y wi t h 

t he deci s i on of  t he cour t  of  appeal s.    

¶12 By the Court.—The r evi ew of  t he deci s i on of  t he cour t  

of  appeal s i s di smi ssed as i mpr ovi dent l y gr ant ed.  
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