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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

r evoked.    

 

¶1 PER CURI AM.    At t or ney Al an D.  Ei senber g has appeal ed 

f r om a r ef er ee' s r epor t  concl udi ng t hat  he engaged i n 

pr of essi onal  mi sconduct  and r ecommendi ng t hat  hi s l i cense t o 

pr act i ce l aw i n Wi sconsi n be r evoked.    

¶2 We concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e 

suppor t ed by sat i sf act or y and convi nci ng evi dence.   We f ur t her  

det er mi ne t hat  t he ser i ousness of  At t or ney Ei senber g' s 

mi sconduct ,  when coupl ed wi t h hi s ext ensi ve pr i or  di sci pl i nar y 
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hi st or y,  war r ant s t he r evocat i on of  hi s l i cense t o pr act i ce l aw 

i n Wi sconsi n.   We al so concl ude t hat  t he f ul l  cost s of  t he 

pr oceedi ng,  whi ch ar e $30, 933. 35 as of  Sept ember  23,  2009,  

shoul d be assessed agai nst  At t or ney Ei senber g.  

¶3 At t or ney Ei senber g was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1966.   I n 1970 he was suspended f r om t he pr act i ce 

of  l aw f or  one year  f or  pur sui ng a cour se of  v i ndi ct i ve and 

r eckl ess har assment  and psychol ogi cal  per secut i on of  a j udge.   

See St at e v.  Ei senber g,  48 Wi s.  2d 364,  180 N. W. 2d 529 ( 1970) .   

I n 1988 he was suspended f r om t he pr act i ce of  l aw f or  t wo year s 

f or  conf l i c t  of  i nt er est ,  of f ens i ve per sonal i t y,  and di shonest y,  

f r aud,  decei t ,  and mi sr epr esent at i on.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Ei senber g,  144 Wi s.  2d 284,  423 N. W. 2d 867 

( 1988) .   I n 1996 he was publ i c l y r epr i manded f or  act i v i t y 

occur r i ng dur i ng t he 1988 suspensi on consi st i ng of  a f ai l ur e t o 

c l ose out  a t r ust  account  and f ai l i ng t o advi se t he Boar d of  

At t or neys Pr of essi onal  Responsi bi l i t y  upon hi s r ei nst at ement  

t hat  he had not  c l osed t he account .   I n 2004 he was suspended 

f r om t he pr act i ce of  l aw f or  one year  f or  engagi ng i n ei ght  

count s of  mi sconduct  commi t t ed i n f i ve separ at e mat t er s.   See I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ei senber g,  2004 WI  14,  269 

Wi s.  2d 43,  675 N. W. 2d 747.   Hi s l i cense t o pr act i ce l aw was 

r ei nst at ed i n 2007.  See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  2007 WI  7,  298 Wi s.  2d 578,  726 N. W. 2d 634.   

¶4 On May 11,  2007,  t he Of f i ce of  Lawyer  Regul at i on ( OLR)  

i ssued a compl ai nt  agai nst  At t or ney Ei senber g al l egi ng t wo 

count s of  mi sconduct  i n v i ol at i on of  t he Wi sconsi n Rul es of  



No.  2007AP1083- D   

 

3 
 

Pr of essi onal  Conduct  f or  At t or neys.   Bot h count s ar ose out  of  

At t or ney Ei senber g' s r epr esent at i on of  W. D.    

¶5 I n Sept ember  2000 t he Jef f er son Count y di st r i ct  

at t or ney' s of f i ce f i l ed a cr i mi nal  compl ai nt  agai nst  W. D.  

char gi ng hi m wi t h second- degr ee r eckl essl y endanger i ng saf et y,  

bat t er y,  and di sor der l y conduct .   The cr i mi nal  char ges ar ose out  

of  a r epor t  of  domest i c v i ol ence made by W. D. ' s est r anged wi f e,  

M. D.   The cr i mi nal  case was t r i ed t o a j ur y i n Judge Randy 

Koschni ck ' s cour t .   The j ur y acqui t t ed W. D.  of  al l  t hr ee 

char ges.   The j ur y r et ur ned i t s ver di ct  ar ound 8 p. m.  on 

Mar ch 21,  2001.    

¶6 At  t he t i me of  t he cr i mi nal  t r i al ,  W. D.  and hi s wi f e 

wer e al so i nvol ved i n a di vor ce act i on.   At t or ney Ei senber g 

r epr esent ed W. D.  i n t hat  case as wel l .   M. D.  was r epr esent ed by 

At t or ney Br ad Wi l cox.   On Mar ch 22,  2001,  t he day af t er  t he 

r et ur n of  t he j ur y ver di ct  i n t he cr i mi nal  case,  At t or ney 

Ei senber g f i l ed a c i v i l  compl ai nt  on behal f  of  W. D.  agai nst  M. D.   

The compl ai nt  i n t he c i v i l  case al l eged t hat  M. D.  had made f al se 

st at ement s t o t he pol i ce,  t hat  t he f al se st at ement s caused W. D.  

t o be f al sel y ar r est ed and mal i c i ousl y pr osecut ed,  t hat  W. D. ' s  

char act er  was def amed,  t hat  W. D. ' s r eput at i on was r educed such 

t hat  ot her s woul d not  desi r e t o associ at e wi t h hi m,  and t hat  

damages shoul d be assessed agai nst  M. D.  

¶7 At t or ney Ei senber g f i l ed t he c i v i l  compl ai nt  j ust  

bef or e a schedul ed pr et r i al  conf er ence wi t h t he f ami l y cour t  

commi ssi oner  i n t he di vor ce act i on.   At t or ney Ei senber g 

appr oached M. D. ' s di vor ce at t or ney,  Br ad Wi l cox,  pr i or  t o t he 
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pr et r i al  conf er ence,  accompani ed by W. D.  and W. D. ' s mot her .   

At t or ney Ei senber g asked At t or ney Wi l cox why M. D.  was not  

pr esent .   Accor di ng t o At t or ney Wi l cox,  At t or ney Ei senber g sai d,  

" I ' ve got  somet hi ng f or  her , "  and t hen sai d t hat  M. D.  was a l i ar  

and had per j ur ed her sel f  and want ed t o know wher e she was so he 

coul d ser ve her .   At t or ney Wi l cox accept ed ser vi ce of  t he 

summons and compl ai nt  f or  M. D.  because he f el t  she woul d be 

di st r essed i f  she was per sonal l y ser ved wi t h t he paper s.   Dur i ng 

t he conf er ence wi t h t he f ami l y  cour t  commi ssi oner ,  At t or ney 

Ei senber g agai n cal l ed M. D.  a l i ar  and a per j ur er .   At t or ney 

Ei senber g al so t ol d t he commi ssi oner  t hat  t he j ur y i n t he 

cr i mi nal  case had " st or med t he j udge' s chamber s and demanded t o 

know why t he woman [ M. D. ]  was not  bei ng pr osecut ed f or  per j ur y. "    

¶8 When M. D.  l ear ned about  t he c i v i l  sui t ,  she t ol d 

At t or ney Wi l cox she want ed t o f i l e bankr upt cy.   At t or ney Wi l cox 

t ol d her  a j udgment  woul d not  be di schar geabl e i n bankr upt cy and 

ur ged her  t o r et ai n At t or ney Raymond Kr ek t o r epr esent  her .    

¶9 On Mar ch 26,  2001,  f our  days af t er  f i l i ng t he c i v i l  

sui t ,  At t or ney Ei senber g f axed a copy of  t he compl ai nt  t o a 

l ocal  newspaper ,  t he Dai l y Jef f er son Count y Uni on.   He spoke 

wi t h a r epor t er  and r epeat ed t he st or y about  j ur or s al l egedl y 

goi ng t o Judge Koschni ck ' s chamber s and aski ng t hat  M. D.  be 

pr osecut ed f or  per j ur y.   The newspaper  publ i shed t hi s st at ement .  

¶10 At t or ney Kr ek f i l ed an answer  on M. D. ' s behal f  denyi ng 

t he al l egat i ons of  t he compl ai nt  and asser t i ng af f i r mat i ve 

def enses and count er cl ai ms agai nst  W. D.   At t or ney Ei senber g 

f i l ed a r epl y t o t he count er cl ai ms.   At t or ney Kr ek amended t he 
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answer  and asser t ed a count er cl ai m al l egi ng t he compl ai nt  

agai nst  M. D.  was f r i vol ous under  Wi s.  St at .  § 814. 025 ( 2001- 02) . 1  

On June 18,  2001,  At t or ney Kr ek f i l ed a mot i on t o di smi ss and a 

suppor t i ng memor andum of  l aw,  asser t i ng bot h pr i v i l ege and t he 

                                                 
1 Wi sconsi n St at .  § 814. 025 ( 2001- 02)  st at es:   Cost s upon 

f r i vol ous cl ai ms and count er cl ai ms.    

( 1)  I f  an act i on or  speci al  pr oceedi ng commenced 
or  cont i nued by a pl ai nt i f f  or  a count er cl ai m,  def ense 
or  cr oss compl ai nt  commenced,  used or  cont i nued by a 
def endant  i s f ound,  at  any t i me dur i ng t he pr oceedi ngs 
or  upon j udgment ,  t o be f r i vol ous by t he cour t ,  t he 
cour t  shal l  awar d t o t he successf ul  par t y cost s 
det er mi ned under  s.  814. 04 and r easonabl e at t or ney 
f ees.  

( 2)  The cost s and f ees awar ded under  sub.  ( 1)  may 
be assessed f ul l y agai nst  ei t her  t he par t y br i ngi ng 
t he act i on,  speci al  pr oceedi ng,  cr oss compl ai nt ,  
def ense or  count er cl ai m or  t he at t or ney r epr esent i ng 
t he par t y or  may be assessed so t hat  t he par t y and t he 
at t or ney each pay a por t i on of  t he cost s and f ees.  

( 3)  I n or der  t o f i nd an act i on,  speci al  
pr oceedi ng,  count er cl ai m,  def ense or  cr oss compl ai nt  
t o be f r i vol ous under  sub.  ( 1) ,  t he cour t  must  f i nd 
one or  mor e of  t he f ol l owi ng:  

( a)  The act i on,  speci al  pr oceedi ng,  count er cl ai m,  
def ense or  cr oss compl ai nt  was commenced,  used or  
cont i nued i n bad f ai t h,  sol el y f or  pur poses of  
har assi ng or  mal i c i ousl y i nj ur i ng anot her .  

( b)  The par t y or  t he par t y ' s at t or ney knew,  or  
shoul d have known,  t hat  t he act i on,  speci al  
pr oceedi ng,  count er cl ai m,  def ense or  cr oss compl ai nt  
was wi t hout  any r easonabl e basi s  i n l aw or  equi t y and 
coul d not  be suppor t ed by a good f ai t h ar gument  f or  an 
ext ensi on,  modi f i cat i on or  r ever sal  of  exi st i ng l aw.  

( 4)  To t he ext ent  s.  802. 05 i s appl i cabl e and 
di f f er s f r om t hi s sect i on,  s.  802. 05 appl i es.  
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j udi c i al  f i ndi ng of  pr obabl e cause i n t he cr i mi nal  pr oceedi ngs 

as gr ounds f or  di smi ssal .   On Jul y 5,  2001,  At t or ney Ei senber g' s 

of f i ce f i l ed and ser ved t he pl ai nt i f f ' s  wi t ness l i s t  i n t he 

c i v i l  case.   At t or ney Ei senber g sai d hi s assoc i at e,  Jenni f er  

Hof f mann,  di d 100 per cent  of  t he wor k on t he wi t ness l i s t  af t er  

he i nst r uct ed her  t o speak t o W. D.  and hi s mot her .  

¶11 On Jul y 23,  2001,  a hear i ng on t he mot i on t o di smi ss 

was hel d bef or e Jef f er son Count y Ci r cui t  Judge Wi l l i am Hue.   

At t or ney Ei senber g had not  f i l ed a r esponsi ve br i ef  bef or e t he 

hear i ng,  and Judge Hue gr ant ed At t or ney Ei senber g per mi ssi on t o 

f i l e a br i ef  by Jul y 30,  2001.   At  t he hear i ng,  At t or ney 

Ei senber g agai n sai d,  

t he j ur y mar ched i n t o chamber s .  .  .  and suggest ed t o 
t he j udge t hat  [ M. D. ]  shoul d be cr i mi nal l y char ged.   I  
f ound out  about  i t  f r om ei t her  t he j ur y f or eman or  one 
of  t he j ur or s cal l i ng me and t el l i ng me t hey had gone 
i n and asked why t hi s woman wasn' t  char ged wi t h a 
cr i mi nal  s l ander  or  per j ur y or  somet hi ng.    

Af t er  t he hear i ng,  At t or neys Kr ek and Ei senber g spoke,  and 

At t or ney Ei senber g t ol d At t or ney Kr ek t hat  t he onl y r eason he 

sued M. D.  was t o get  some l ever age i n t he di vor ce case.    

¶12 On August  8,  2001,  t he c i r cui t  cour t  ent er ed an or der  

di smi ssi ng t he mal i c i ous pr osecut i on and f al se i mpr i sonment  

c l ai ms.   The cour t  di d not  di smi ss t he abuse of  pr ocess and 

def amat i on c l ai ms at  t hat  t i me.   Bet ween August  17 and 

Sept ember  25,  2001,  At t or ney Kr ek deposed t he peopl e on t he 

pl ai nt i f f ' s  wi t ness l i s t .   W. D.  sai d he had no per sonal  

knowl edge concer ni ng st at ement s M. D.  made t o pol i ce of f i cer s and 

di d not  r emember  t al k i ng t o of f i cer s r egar di ng st at ement s M. D.  
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had made t o t hem.   Regar di ng hi s mot i vat i on f or  br i ngi ng t he 

l awsui t ,  W. D.  i ni t i al l y  sai d,  " I  don' t  r ecal l . "   He l at er  sai d 

i t  was not  t o get  back at  M. D. ,  but  r at her  t o obt ai n 

compensat i on f or  bad publ i c i t y he had r ecei ved dur i ng t he 

cr i mi nal  case.   Ot her  peopl e on t he wi t ness l i s t  sai d t hey wer e 

not  awar e t hey wer e on t he l i s t  and had not  spoken wi t h At t or ney 

Ei senber g bef or e t hei r  deposi t i ons.   None of  t he pl ai nt i f f ' s  

wi t nesses sai d t hey f el t  W. D. ' s r eput at i on i n t he communi t y had 

decl i ned as a r esul t  of  t he cr i mi nal  pr osecut i on.    

¶13 I n Oct ober  2001,  at  At t or ney Ei senber g' s r equest  and 

over  At t or ney Kr ek' s st r ong obj ect i on,  Judge Hue di r ect ed t he 

par t i es t o medi at e.   At  Judge Hue' s r equest ,  Judge Koschni ck 

agr eed t o ser ve as t he medi at or .   Af t er  obt ai ni ng i nput  f r om t he 

par t i es as t o dat es t hey woul d be avai l abl e,  Judge Koschni ck ' s 

st af f  schedul ed t he medi at i on f or  December  6,  2001.   On 

December  4 and 5,  2001,  At t or ney Kr ek sent  ext ensi ve mat er i al s  

t o Judge Koschni ck f or  t he medi at i on.   At t or ney Ei senber g sent  

not hi ng.    

¶14 On t he mor ni ng of  December  6,  2001,  At t or ney 

Ei senber g' s of f i ce cal l ed Judge Koschni ck ' s chamber s t o advi se 

t hat  At t or ney Ei senber g woul d not  be appear i ng f or  t he 

medi at i on.   At  Judge Hue' s r equest  Judge Koschni ck pr epar ed an 

af f i davi t  r ecount i ng At t or ney Ei senber g' s f ai l ur e t o appear .    

¶15 On December  14,  2001,  on t he cour t ' s  own mot i on,  Judge 

Hue di smi ssed W. D. ' s c l ai ms and gr ant ed def aul t  j udgment  t o M. D.  

on her  count er cl ai ms as a sanct i on f or  At t or ney Ei senber g' s 
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f ai l ur e t o appear  f or  t he medi at i on.   I n hi s memor andum 

deci s i on,  Judge Hue sai d:  

The Cour t  r el uct ant l y concl udes t hat  t her e i s no 
sanct i on shor t  of  di smi ssal  of  Pl ai nt i f f ' s  c l ai m wi t h 
pr ej udi ce and gr ant i ng j udgment  by def aul t  upon t he 
Def endant ' s count er cl ai m,  al ong wi t h an or der  r ef usi ng 
t o al l ow Pl ai nt i f f  t o oppose Def endant ' s damage cl ai m,  
whi ch wi l l  ser ve t o addr ess and r emedy Mr .  Ei senber g' s 
pat t er n of  abuse and egr egi ous conduct  at  i ssue,  now 
and i n t he f ut ur e.   Di smi ssal ,  def aul t  and i nabi l i t y 
t o par t i c i pat e i n damages adj udi cat i on i s a sad 
consequence of  Pl ai nt i f f ' s  deci s i on t o r et ai n Mr .  
Ei senber g t o pr osecut e and def end t hi s case i ni t i al l y  
and t hr oughout  t hese pr oceedi ngs.  .  .  .   

¶16 At t or ney Ei senber g f i l ed a not i ce of  appeal .   The 

appeal  was di smi ssed.    

¶17 On November  25,  2002,  At t or ney Kr ek f i l ed an af f i davi t  

i n suppor t  of  a mot i on f or  r el i ef  under  Wi s.  St at .  §§ 802. 05 and 

814. 025.   On Januar y 7,  2003,  t he c i r cui t  cour t  quant i f i ed 

M. D. ' s damages and ent er ed j udgment  f or  M. D.  on her  

count er cl ai m.   M. D.  was awar ded a t ot al  j udgment  i n t he amount  

of  $121, 905. 78.   Thi s f i gur e i nc l uded doubl e cost s and i nt er est  

under  § 807. 01( 3) .   The cour t  al so i ssued a memor andum deci s i on 

on M. D. ' s mot i on f or  r el i ef  under  Wi s.  St at .  §§ 802. 05 and 

814. 025.   The cour t  not ed t hat  M. D. ' s r equest  f or  r el i ef  under  

t hose st at ut es woul d r equi r e a speci al  pr oceedi ng,  concl uded 

t hat  At t or ney Ei senber g had not  r ecei ved an oppor t uni t y t o 

r espond and had not  wai ved hi s r i ght  t o t r i al ,  and or der ed t hat  

t he cour t  woul d conduct  t hat  speci al  pr oceedi ng.   An appeal  was 

t aken f r om t he def aul t  j udgment  i n f avor  of  M. D. ,  but  i t  was 

di smi ssed.  
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¶18 On Oct ober  2,  2003,  Judge Hue commenced t he 

evi dent i ar y hear i ng i n t he speci al  pr oceedi ng on M. D. ' s mot i on 

f or  at t or ney f ees and cost s f or  f r i vol ous l i t i gat i on.   On t he 

second day of  t he hear i ng,  Judge Hue r ecused hi msel f .  

¶19 Reser ve Judge Lawr ence Gr am was assi gned t o t ake over  

t he mat t er  and compl et ed t he speci al  pr oceedi ng,  hear i ng 

t est i mony on an addi t i onal  t hr ee days.   On Januar y 2,  2004,  

Judge Gr am ent er ed f i ndi ngs of  f act ,  concl usi ons of  l aw,  and a 

j udgment  on t he mot i on f or  sanct i ons.   Judge Gr am concl uded t hat  

At t or ney Ei senber g v i ol at ed § 802. 05 by not  maki ng a pr oper  

i nvest i gat i on or  r easonabl e i nqui r y i nt o t he gr ounds f or  t he 

c i v i l  compl ai nt  and by not  maki ng sur e t he compl ai nt  was wel l -

gr ounded i n f act  and as war r ant ed by exi st i ng l aw.   Judge Gr am 

al so concl uded t hat  At t or ney Ei senber g v i ol at ed § 802. 05 not  

onl y by f ai l i ng t o ensur e t he pl eadi ngs wer e not  used f or  t he 

i mpr oper  pur poses of  har assment ,  undue del ay,  or  needl ess 

i ncr ease i n t he cost  of  l i t i gat i on,  but  al so by knowi ngl y usi ng 

t he pl eadi ngs f or  i mpr oper  pur poses.    

¶20 Judge Gr am al so concl uded t hat  At t or ney Ei senber g 

v i ol at ed § 814. 025( 3) ( a)  i n t hat  he bot h commenced and cont i nued 

a f r i vol ous act i on.   Judge Gr am concl uded At t or ney Ei senber g 

knew t he act i on was commenced i n bad f ai t h and sol el y f or  t he 

pur poses of  har assi ng and mal i c i ousl y i nj ur i ng M. D. ,  and he knew 

t hat  cont i nui ng t he act i on f or  def amat i on was i n bad f ai t h and 

sol el y f or  t he pur poses of  har assi ng and mal i c i ousl y i nj ur i ng 

M. D.   
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¶21 Judge Gr am al so concl uded t hat  At t or ney Ei senber g 

v i ol at ed § 814. 025( 3) ( b)  i n t hat  he knew t he act i on was wi t hout  

any r easonabl e basi s i n l aw or  equi t y and coul d not  be suppor t ed 

by any good- f ai t h ar gument  f or  t he ext ensi on,  modi f i cat i on,  or  

r ever sal  of  exi st i ng l aw.   Judge Gr am sai d under  t he r easoni ng 

of  Jandr t  v.  Jer ome Foods,  I nc. ,  227 Wi s.  2d 531,  597 N. W. 2d 744 

( 1999) ,  even i f  At t or ney Ei senber g commenced t he def amat i on 

act i on wi t h a r easonabl e expect at i on t hat  a basi s exi st ed i n l aw 

or  f act ,  af t er  t he deposi t i ons of  t he pl ai nt i f f ' s  named 

wi t nesses,  At t or ney Ei senber g knew,  or  shoul d have known,  t hat  

t he cont i nuat i on of  t he act i on was f r i vol ous as no basi s i n f act  

exi st ed.   Judge Gr am awar ded M. D.  a monet ar y j udgment  i n t he 

amount  of  $102, 660. 79 agai nst  At t or ney Ei senber g,  and i n t he 

amount  of  $11, 406. 76 agai nst  W. D.   At t or ney Ei senber g r equest ed 

r econsi der at i on.   The mot i on was deni ed.  

¶22 At t or ney Ei senber g appeal ed.   The cour t  of  appeal s 

af f i r med.   Ei senber g v.  Deut sch,  No.  2004AP1178,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  Dec.  22,  2005) .   The cour t  of  appeal s 

al so deemed t he appeal  f r i vol ous and r emanded t he mat t er  t o t he 

c i r cui t  cour t  f or  a det er mi nat i on of  M. D. ' s appel l at e at t or ney 

f ees and cost s.   Af t er  t hi s cour t  deni ed a pet i t i on f or  r evi ew,  

At t or ney Kr ek sought  t o schedul e a hear i ng t o det er mi ne and 

r ecover  M. D. ' s appel l at e f ees and cost s.    

¶23 On Jul y 11,  2006,  At t or ney Ei senber g f i l ed pr o se 

mot i ons t o adj our n and t o deny f ees f or  t he appeal  and t he 

under l y i ng act i on.   He asser t ed t he cour t  of  appeal s had awar ded 

appel l at e cost s,  but  not  necessar i l y  " agai nst  hi m, "  and t he 
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t r i al  cour t  shoul d consi der  whet her  appel l at e cost s shoul d be 

awar ded agai nst  appel l at e counsel ,  At t or ney Her ber t  Br at t .   

At t or ney Kr ek obj ect ed t o At t or ney Ei senber g' s mot i ons and moved 

f or  sanct i ons on t he gr ounds t hat  At t or ney Ei senber g' s mot i on t o 

deny f ees was f r i vol ous.   At t or ney Ei senber g,  r epr esent ed by 

At t or ney Wendy Pat r i ckus,  f i l ed a mot i on t o al l ocat e appel l at e 

f ees t o At t or ney Ei senber g' s appel l at e counsel ,  At t or ney Br at t ,  

and t o deny appel l at e cost s af t er  t he dat e of  t he cour t  of  

appeal s '  deci s i on.   The mot i on di d not  chal l enge t he awar d of  

cost s i n t he under l y i ng act i on.  

¶24 Judge Gr am hel d a hear i ng on t he appel l at e cost s 

mot i on,  af t er  whi ch he made f i ndi ngs of  f act  and concl usi ons of  

l aw and i ssued j udgment .   Judge Gr am concl uded t hat  At t or ney 

Ei senber g' s mot i on t o deny f ees was f r i vol ous;  t hat  af t er  

r ecei v i ng At t or ney Kr ek' s r esponse,  At t or ney Ei senber g f ai l ed t o 

wi t hdr aw hi s unwar r ant ed def ense;  and t hat  At t or ney Ei senber g 

caused del ays and made unwar r ant ed cl ai ms and def enses as a 

pat t er n of  act i v i t y on r emand.   Judge Gr am or der ed At t or ney 

Ei senber g t o pay M. D.  $22, 298. 93 i n appel l at e cost s and f ees,  of  

whi ch $4, 062 r el at ed t o enf or cement  of  t he or der  f or  appel l at e 

cost s.   At t or ney Ei senber g pai d t he at t or ney f ees and cost s f or  

t he or i gi nal  c i v i l  case and t he appeal  on August  25,  2006.  

¶25 The OLR' s compl ai nt  al l eged t wo count s of  mi sconduct :  

 Count  One:   By f i l i ng a compl ai nt  and by pur sui ng 
t he act i on i n Jef f er son Count y [ ]  when he knew and 
when i t  was obvi ous t hat  t he l awsui t  woul d ser ve 
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mer el y t o har ass or  mal i c i ousl y i nj ur e [ M. D. ] ,  
[ At t or ney]  Ei senber g v i ol at ed SCR 20: 3. 1( a) ( 3) . 2 

 Count  Two:   By f i l i ng t he pr o se mot i on on 
Jul y 11,  2006,  t o deny f ees f or  t he under l y i ng act i on 
when he knew al l  appeal s had been exhaust ed and t he 
awar d af f i r med,  and t hat  hi s mot i on was unwar r ant ed 
under  exi st i ng l aw and wi t hout  a good f ai t h basi s f or  
an ext ensi on,  modi f i cat i on or  r ever sal  of  exi st i ng 
l aw,  [ At t or ney]  Ei senber g v i ol at ed SCR 20: 3. 1( a) ( 1) . 3 

¶26 Ri char d C.  Ni nneman was appoi nt ed r ef er ee.   A hear i ng 

was hel d over  t he cour se of  f our  days,  begi nni ng on 

Sept ember  30,  2008.  

¶27 Judge Koschni ck t est i f i ed at  t he hear i ng t hat  af t er  a 

j ur y has r et ur ned i t s ver di ct  and t he ver di ct  has been r ead i n 

open cour t  and t he l awyer s agr ee t he j ur y can be excused,  hi s 

cust omar y pr act i ce i s t o t el l  t he j ur or s t hat  t hey ar e excused 

but  i f  t hey have quest i ons or  comment s f or  hi m,  he woul d be 

happy t o meet  wi t h t hem i n t he f ol l owi ng f i ve or  t en mi nut es.   

He sai d t ypi cal l y most  of  t he j ur or s r emai n and he goes t o t he 

j ur y del i ber at i on r oom and asks i f  t hey have any comment s about  

how t hey wer e t r eat ed or  i f  t hey have any suggest i ons f or  how 

t he j ur y syst em i n Jef f er son Count y mi ght  be i mpr oved.   He 

                                                 
2 SCR 20: 3. 1( a) ( 3)  pr ovi des t hat  i n r epr esent i ng a c l i ent ,  a 

l awyer  shal l  not  " f i l e a sui t ,  asser t  a posi t i on,  conduct  a 
def ense,  del ay a t r i al  or  t ake ot her  act i on on behal f  of  t he 
c l i ent  when t he l awyer  knows or  when i t  i s  obvi ous t hat  such an 
act i on woul d ser ve mer el y t o har ass or  mal i c i ousl y i nj ur e 
anot her . "  

3 SCR 20: 3. 1( a) ( 1)  st at es t hat  i n r epr esent i ng a c l i ent ,  a 
l awyer  shal l  not  " knowi ngl y advance a c l ai m or  def ense t hat  i s 
unwar r ant ed under  exi st i ng l aw,  except  t hat  t he l awyer  may 
advance such cl ai m or  def ense i f  i t  can be suppor t ed by good 
f ai t h ar gument  f or  an ext ensi on,  modi f i cat i on or  r ever sal  of  
exi st i ng l aw;  .  .  .  . "  
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t est i f i ed whi l e he di d not  speci f i cal l y r ecal l  a meet i ng wi t h 

j ur or s i n t he W. D.  cr i mi nal  case,  he di d r emember  t hat  at  l east  

sever al  j ur or s di d r emai n af t er  r et ur ni ng t hei r  ver di ct .   Judge 

Koschni ck t est i f i ed:  

One of  t he j ur or s asked a quest i on t o t he ef f ect  
of  wi l l  [ M. D. ] ,  t he al l eged vi ct i m,  be i n t r oubl e or  
subj ect  t o some t ype of  cr i mi nal  char ge by v i r t ue of  
t hei r  not  gui l t y ver di ct .   .  .  .   The t one of  t he 
quest i on,  t he demeanor  of  t he j ur or  was cl ear l y one of  
concer n f or  t he wel f ar e of  t he al l eged vi ct i m.   The 
quest i on was asked i n a way t hat  l ed me t o bel i eve 
t hat  t he j ur or  was concer ned t hat  t he not  gui l t y 
ver di ct  woul d r esul t  possi bl y i n t he al l eged vi ct i m 
bei ng subj ect  t o some t ype of  pr osecut i on,  and t he 
j ur or  di d not  want  t hi s t o happen.  .  .  .  I  t r i ed t o 
r eassur e her .  I  bel i eve i t  was a f emal e.  .  .  .  I  t ol d 
her  t hat  I  had been a l awyer  f or  14 year s bef or e 
becomi ng a j udge and I  had never  seen a v i ct i m 
ar r est ed or  pr osecut ed as a r esul t  of  an acqui t t al .    

¶28 When quest i oned about  t he newspaper  ar t i c l e t hat  sai d,  

" Jur y st or med j udge' s chamber s and demanded t o know why t he 

woman was not  bei ng pr osecut ed f or  per j ur y, "  Judge Koschni ck 

t est i f i ed:  

No j ur or s wer e ever  i n my chamber s.   Secur i t y 
of f i cer s woul dn' t  l et  t hem back t her e.   I  woul dn' t  
i nvi t e t hem back t her e f or  any r eason.   Al l  my 
di scussi ons ar e done i n t he j ur y del i ber at i on r oom 
wi t h j ur or s,  and nobody demanded anyt hi ng.   And nobody 
st or med anyt hi ng.   I t  was peacef ul  and ci v i l i zed 
t hr oughout .   We had a shor t  di scussi on wi t h t he 
j ur or s,  I  di d.   They wer e excused.   .  .  .   

I  al so r emember  r eadi ng t hat  newspaper  ar t i c l e 
wi t hi n a f ew days af t er  t he t r i al  and bei ng out r aged 
at  what  was bei ng cl ai med,  and so t hat ' s why I  
r emember  t he conver sat i on,  because t he ar t i c l e made 
t hi s f al se c l ai m a f ew days l at er  and I  st i l l  r emember  
my t hought s at  t he t i me.   .  .  .   I  was al so f r ust r at ed 
I  coul dn' t  r espond because of  j udi c i al  et hi cs.   The 
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c i v i l  sui t  had been f i l ed.   I  want ed t o t el l  t hat  
r epor t er  t hat  t hi s was a l i e i n hi s newspaper ,  but  I  
coul dn' t  r espond because of  t he j udi c i al  et hi cs 
r equi r ement  t hat  I  not  comment  when t her e' s a pendi ng 
case.  

¶29 Al t hough At t or ney Ei senber g was r epr esent ed by counsel  

at  t he hear i ng bef or e t he r ef er ee,  he conduct ed t he cr oss-

exami nat i on of  Judge Koschni ck and al so conduct ed t he di r ect  

exami nat i on of  M. D.   The exami nat i on of  M. D.  consi st ed l ar gel y 

of  At t or ney Ei senber g aski ng M. D.  why she was cr yi ng and 

br eat hi ng heavi l y.   At  one poi nt ,  af t er  counsel  f or  OLR had 

obj ect ed t o one of  At t or ney Ei senber g' s quest i ons and t he 

r ef er ee sai d he saw no r el evancy i n At t or ney Ei senber g' s l i ne of  

quest i oni ng,  At t or ney Ei senber g count er ed wi t h,  " The r el evancy 

of  i t  i s  t hat  an obser vat i on was made t hat  t he cr y i ng and heavy 

br eat hi ng was compl et e f aker y. "  

¶30 At t or ney Ei senber g t est i f i ed at  t he hear i ng t hat  he 

f i l ed t he c i v i l  sui t  agai nst  M. D.  because W. D.  had t ol d hi m,  " I  

want  t o be cl ear ed. "   At t or ney Ei senber g t est i f i ed t hat  he had 

r ecei ved t wo t el ephone cal l s f r om j ur or s t he mor ni ng af t er  t he 

ver di ct  i n t he cr i mi nal  case,  but  nei t her  one woul d gi ve t hei r  

name.   He sai d bot h j ur or s t ol d hi m t hey bel i eved M. D.  had l i ed,  

and one of  t he j ur or s t ol d hi m " we went  i nt o t he j udge' s  

chamber s and t al ked about  i t . "   At t or ney Ei senber g t est i f i ed:  

I  was ext r emel y i mpr essed by i t ,  so t hat  conf i r med i n 
my mi nd what  I  bel i eved about  [ W. D. ]  and hi s need f or  
i mmedi at e r edr ess i n t he publ i c eye,  and i n t he publ i c 
consci ence,  and f or  t he sake of  hi s peace of  mi nd and 
hi s par ent s and hi s f ami l y and hi s f r i ends.  So,  
t her ef or e,  I  knew t hat  I  knew enough about  t hi s case.   
I  had i nvest i gat ed i t  t o deat h.   I  had wi t nesses.   I  
had t al ked t o ever ybody and as f ar  as I  was concer ned,  
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t he pr oof  was i n t he puddi ng.   I  not  onl y won t he case 
but  j ur or s cal l ed me.  

¶31 The r ef er ee i ssued hi s r epor t  and r ecommendat i ons on 

December  17,  2008.   The r ef er ee concl uded t hat  t he OLR pr oved by 

c l ear ,  sat i sf act or y,  and convi nci ng evi dence t he vi ol at i on 

al l eged i n Count  One of  i t s  compl ai nt ,  but  t hat  i t  had f ai l ed t o 

meet  i t s bur den of  pr oof  wi t h r espect  t o t he al l egat i ons 

cont ai ned i n Count  Two.  

¶32 The r ef er ee' s f i ndi ngs of  f act  i n suppor t  of  hi s 

concl usi on t hat  At t or ney Ei senber g f i l ed and pur sued t he W. D.  

c i v i l  act i on t o har ass or  mal i c i ousl y i nj ur e M. D.  i ncl uded:  

•  At t or ney Ei senber g r ushed t o f i l e t he W. D.  c i v i l  

act i on l ess t han 18 hour s af t er  t he acqui t t al  ver di ct  i n 

t he cr i mi nal  case i n or der  t o ser ve t he summons and 

compl ai nt  on M. D.  at  a pr evi ousl y schedul ed pr et r i al  

conf er ence i n t he di vor ce act i on.  

•  At t or ney Ei senber g hur r i ed t o do t hi s because he 

knew and bel i eved t hat  such act i on woul d f ur t her  har ass and 

i nt i mi dat e M. D.  and enabl e At t or ney Ei senber g and hi s 

c l i ent  t o i mpr oper l y gai n an advant age or  l ever age i n t he 

pendi ng di vor ce sui t .  

•  I n hi s r ush t o f i l e t he c i v i l  sui t ,  At t or ney 

Ei senber g f ai l ed t o per f or m t he appr opr i at e l egal  r esear ch 

or  f act ual  i nqui r y whi ch woul d have made i t  obvi ous t hat  

t he c l ai ms woul d ser ve mer el y t o har ass or  mal i c i ousl y 

i nj ur e M. D.  
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•  The compl ai nt  sought  compensat or y and puni t i ve 

damages f r om M. D.  at  a t i me when At t or ney Ei senber g c l ear l y 

knew,  f r om f i nanci al  di scl osur es i n t he di vor ce act i on,  

t hat  M. D.  was vi r t ual l y j udgment - pr oof .  

•  At t or ney Ei senber g went  t o t he di vor ce pr et r i al  

expect i ng or  at  l east  hopi ng t o per sonal l y conf r ont  and 

ser ve M. D.  wi t h t he new l egal  pr ocess i n t he pr esence of  

W. D.  and hi s mot her ,  and when M. D.  di d not  appear ,  At t or ney 

Ei senber g conf r ont ed M. D. ' s t hen- di vor ce at t or ney i n a r ude 

and i nt i mi dat i ng manner .  

•  At t or ney Ei senber g t ol d t he f ami l y cour t  

commi ssi oner  a t ot al l y f al se and unt r ue account  about  

j ur or s st or mi ng Judge Koschni ck ' s chamber s.   

•  I n f ur t her ance of  hi s campai gn of  i nt i mi dat i on,  

At t or ney Ei senber g pr oceeded t o cont act  t he l ocal  newspaper  

f or  t he pur pose of  not  onl y publ i c i z i ng t he f i l i ng of  t he 

c i v i l  act i on,  but  t o r epeat  t he f al se account  of  t he j ur y 

r eact i on t o M. D. ' s t est i mony i n t he cr i mi nal  case so as t o 

har ass and mal i c i ousl y i nj ur e M. D.  i n t he eyes of  t he l ocal  

communi t y.  

•  At t or ney Ei senber g agai n r epeat ed t he f al se 

account  about  t he j ur y r eact i on i n t he cr i mi nal  t r i al  t o 

Judge Hue,  t her eby cont i nui ng hi s campai gn of  at t ack t o 

i nt i mi dat e,  har ass,  and mal i c i ousl y i nj ur e M. D.  i n t he eyes 

of  t he t r i al  j udge i n t he c i v i l  sui t .  

•  I mmedi at el y af t er  t he Jul y 23,  2001,  hear i ng on 

mot i ons t o di smi ss,  At t or ney Ei senber g t ol d At t or ney Kr ek 
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t hat  t he c i v i l  act i on had been f i l ed t o gai n l ever age i n 

t he di vor ce act i on,  and i f  t he di vor ce case coul d be 

r esol ved,  t he c i v i l  sui t  woul d l i kewi se be r esol ved.  

•  At t or ney Ei senber g f i l ed a wi t ness di scl osur e 

l i s t  i n t he c i v i l  act i on wi t hout  any r easonabl e i nqui r y as 

t o t he t est i mony of  t he wi t nesses i dent i f i ed so as t o cause 

M. D.  and her  at t or ney t he expense of  pur sui ng di scover y 

deposi t i ons of  t hose wi t nesses,  onl y t o f i nd t hat  none of  

t hem wer e i n a posi t i on t o of f er  t est i mony i n suppor t  of  

t he c l ai ms agai nst  M. D.  i n t he c i v i l  sui t .   

•  At t or ney Ei senber g' s pr osecut i on of  t he c i v i l  

act i on may be char act er i zed by hi s pat t er n of  del ays,  

r equest s f or  adj our nment ,  and nonappear ances at  deposi t i ons 

and a medi at i on whi ch he had r equest ed.  

•  The t r i al  cour t  concl uded t he ci v i l  act i on was 

used f or  i mpr oper  pur poses and was f r i vol ous.   The cour t  of  

appeal s,  i n t ur n,  f ound t he appeal  i t sel f  t o be per  se 

f r i vol ous.  

•  Fol l owi ng deni al  of  a pet i t i on f or  r evi ew,  

At t or ney Ei senber g' s pr o se mot i on r egar di ng deni al  of  

at t or ney f ees bot h as t o t he t r i al  cour t  act i on and t he 

appeal  was unwar r ant ed by l aw i n Wi sconsi n and t he l aw of  

t he case,  and r epr esent s anot her  exampl e of  At t or ney 

Ei senber g' s cont i nued campai gn of  i nt i mi dat i on,  har assment ,  

and act s t o mal i c i ousl y i nj ur e M. D.   

•  At t or ney Ei senber g' s conduct  i n t he c i v i l  act i on 

became a vendet t a on t he par t  of  At t or ney Ei senber g t o 
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per sonal l y at t ack,  har ass,  and mal i c i ousl y i nj ur e M. D. ,  

whi ch vendet t a cont i nued i n t he di sci pl i nar y pr oceedi ng 

when he subpoenaed M. D.  t o appear  wi t hout  any pur pose 

r el evant  t o t he pr oceedi ngs.  

•  At t or ney Ei senber g' s t est i mony i n t he 

di sci pl i nar y pr oceedi ng was del i ber at el y evasi ve,  

i nconsi st ent ,  cont r adi ct or y,  f al se,  i ncr edi bl e,  and 

unt r ust wor t hy,  and At t or ney Ei senber g showed no r emor se f or  

t he ser i ousness of  t he al l egat i ons i n t he OLR' s compl ai nt .    

¶33 The r ef er ee comment ed ext ensi vel y on what  he t er med 

At t or ney Ei senber g' s l ack of  candor  t hr oughout  t he di sci pl i nar y  

pr oceedi ng.   The r ef er ee f ound " Mr .  Ei senber g' s t est i mony under  

oat h at  var i ous t i mes t o be del i ber at el y evasi ve;  i nconsi st ent  

and cont r adi ct or y;  and f al se,  i ncr edi bl e and i mpossi bl e t o 

bel i eve. "   The r ef er ee was par t i cul ar l y t r oubl ed by At t or ney 

Ei senber g' s c l ai m t hat  one or  mor e j ur or s had cont act ed hi m t he 

mor ni ng f ol l owi ng t he acqui t t al  ver di ct  i n t he cr i mi nal  case:  

But  t he most  pr epost er ous t est i mony by Mr .  
Ei senber g r el at es t o hi s account  about  a j ur or  or  t wo 
j ur or s cont act i ng hi m on t he mor ni ng f ol l owi ng t he 
acqui t t al  ver di ct  and cl ai mi ng t hat  t he [ W. D. ]  
cr i mi nal  j ur y st or med/ mar ched i nt o Judge Koschni ck ' s 
chamber s demandi ng t hat  [ M. D. ]  be char ged wi t h 
per j ur y.   Accor di ng t o At t or ney Wi l cox,  t hat  af t er noon 
Mr .  Ei senber g t ol d t he f ami l y cour t  commi ssi oner  at  a 
schedul i ng conf er ence i n t he [ ]  di vor ce act i on t hat  " a 
j ur or "  had cal l ed hi m t hat  mor ni ng and when t ol d about  
t he new l awsui t  he was f i l i ng,  t he j ur or  pur por t edl y 
r esponded " good,  she deser ves i t . "   The f ol l owi ng 
mont h,  when Mr .  Ei senber g spoke t o a news r epor t er  f or  
t he Dai l y Jef f er son Count y Uni on,  t he news r epor t er  
t est i f i ed t hat  Mr .  Ei senber g st at ed " a j ur or "  cal l ed 
hi m.   Thr ee mont hs l at er  i n a cour t  ar gument  bef or e 
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Judge Hue,  Mr .  Ei senber g st at ed:  "  .  .  .  The j ur y came 
back wi t h a not  gui l t y,  and t he j ur y  mar ched 
i nt o .  .  .  chamber s and suggest ed t o t he j udge t hat  
M. D.  shoul d be cr i mi nal l y char ged.   I  f ound out  about  
i t  f r om ei t her  t he j ur y f or eman or  one of  t he j ur or s 
cal l i ng me and t el l i ng me t hey had gone i n and asked 
why t hi s woman wasn' t  char ged wi t h a cr i mi nal  s l ander  
or  per j ur y or  somet hi ng.  .  .  .  "  

The next  r ef er ence t o t hi s al l eged j ur y r eact i on 
appear s i n Mr .  Ei senber g' s t est i mony bef or e Judge Gr am 
on December  23,  2003,  dur i ng t he speci al  pr oceedi ngs.   
I ni t i al l y ,  Mr .  Ei senber g t est i f i ed about  a phone cal l  
f r om a woman j ur or ,  but  dur i ng cr oss- exami nat i on,  he 
r ecal l ed f or  t he f i r st  t i me t hat  t wo j ur or s cal l ed hi m 
on t he mor ni ng f ol l owi ng t he acqui t t al  compl ai ni ng 
about  [ M. D. ] ' s  al l eged per j ur y and want i ng Mr .  
Ei senber g t o do somet hi ng about  i t .  

At  t hi s di sci pl i nar y hear i ng,  Mr .  Ei senber g 
t ot al l y abandoned t he si ngl e j ur or  cont act  ver si on of  
t hi s event .   He t est i f i ed t hat  t he mor ni ng af t er  t he 
acqui t t al  when he was i n hi s of f i ce,  he " got  t wo phone 
cal l s,  one f r om a woman,  who di d not  want  t o gi ve me 
her  name,  and I  bel i eve t her e was a man who 
cal l ed.  .  .  .  I  was ext r emel y i mpr essed wi t h t he f act  
t hat  I  got  cal l s f r om j ur or s.   That  doesn' t  happen al l  
t he t i me.   .  .  .  "   Thi s r ef er ee i s skept i cal  of  t he 
change i n Mr .  Ei senber g' s r ecol l ect i on f r om a phone 
cont act  f r om a si ngl e j ur or  t o t wo phone cal l s f r om 
t wo j ur or s.  

Next ,  i f  t wo separ at e j ur or s t ook t he t r oubl e t o 
l ocat e and speak by phone wi t h Mr .  Ei senber g about  t he 
j ur y mar chi ng/ st or mi ng i nt o Judge Koschni ck ' s 
chamber s,  al l egedl y compl ai ni ng about  M. D.  commi t t i ng 
per j ur y and el i c i t i ng Mr .  Ei senber g' s hel p,  t hen why 
di d bot h j ur or s  r ef use t o gi ve Mr .  Ei senber g t hei r  
names?  .  .  .   Thi s r ef er ee i s  skept i cal  about  why t wo 
j ur or s go t o t he t r oubl e of  cont act i ng Mr .  Ei senber g 
i n t he f i r st  i nst ance and t hen bot h r ef use t o i dent i f y 
t hemsel ves.  

However ,  i f  t hese t wo j ur or s cont act ed Mr .  
Ei senber g t o r epor t  t hi s ext r aor di nar y event ,  but  
r ef used t o r eveal  t hei r  names,  i s i t  not  r easonabl e t o 
expect  t hat  Mr .  Ei senber g woul d cont act  Judge 
Koschni ck ' s cour t  per sonnel  t o ver i f y t he accur acy of  
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t hi s account ?  Thi s i s par t i cul ar l y t r ue when you 
consi der  t hat  Mr .  Ei senber g had j ust  spent  t he 
pr evi ous t wo days i n t r i al  bef or e t hat  cour t  and on 
t he af t er noon of  t he al l eged t wo j ur or  cal l s,  he was 
at  t he Jef f er son Count y Cour t house t o at t end a pr e-
t r i al  conf er ence i n t he [ ]  di vor ce pr oceedi ngs.   
However ,  Mr .  Ei senber g made no such cont act .   And i f  
t hi s j ur or  cont act  occur r ed,  i s  i t  not  r easonabl e t o 
expect  an exper i enced cr i mi nal  l awyer  t o r epor t  t hi s 
t o t he Jef f er son Count y Di st r i ct  At t or ney r at her  t han 
cont act i ng t he edi t or  of  t he l ocal  newspaper ?   

However ,  any quest i ons about  t hi s ent i r e i nci dent  
ar e qui ckl y r esol ved when one consi der s t he t est i mony 
of  Judge Koschni ck hi msel f .   Judge Koschni ck t est i f i ed 
t hat  as i s hi s cust om,  he went  t o t he j ur y r oom af t er  
t he ver di ct  i n t he [ W. D. ]  cr i mi nal  act i on t o i nqui r e 
about  t hei r  gener al  j ur y exper i ence.   He sai d one 
j ur or  expr essed concer n t o hi m t hat  t he acqui t t al  
ver di ct  not  r esul t  i n any t ype of  pr osecut i on of  
[ M. D. ] ,  whi ch t he j ur or  di d not  want  t o see happen.  
Judge Koschni ck was unequi vocal  t hat  t her e wer e no 
j ur or s st or mi ng or  mar chi ng i nt o hi s chamber s——
somet hi ng t hat  nei t her  he nor  hi s bai l i f f  woul d ever  
al l ow.   Ther e was no cl ai m by any j ur or  t hat  [ M. D. ]  
had l i ed nor  any r equest  or  demand f or  any cr i mi nal  
act i on agai nst  [ M. D. ] .   I n f act ,  Judge Koschni ck 
t est i f i ed t hat  seven year s l at er  he st i l l  r ecal l s he 
" was out r aged"  when he r ead Mr .  Ei senber g' s ver s i on of  
t he event  as r epor t ed i n t he l ocal  paper .   Judge 
Koschni ck ' s t est i mony on t hi s ent i r e subj ect  was ver y 
c l ear  and ver y cr edi bl e.   

Ther ef or e,  ei t her  you have a compl et el y 
f abr i cat ed st or y by t wo separ at e but  uni dent i f i ed 
j ur or s,  whi ch Mr .  Ei senber g r eckl essl y r epeat s t o a 
f ami l y cour t  commi ssi oner ,  a newspaper  r epor t er  and a 
j udge or  you have a compl et el y  f abr i cat ed st or y by 
Mr .  Ei senber g.   Ther e i s no doubt  i n t hi s r ef er ee' s 
mi nd t hat  t he f abr i cat i on was t he pr oduct  of  
Mr .  Ei senber g,  under  oat h,  i n bot h t he [ W. D. ]  speci al  
pr oceedi ng and t hi s di sci pl i nar y pr oceedi ng.  

¶34 The r ef er ee not ed t hat  i n t he c i v i l  act i on,  Judge Gr am 

f ound t hat  M. D.  was a v i ct i m of  domest i c v i ol ence and t hat  as a 

bat t er ed woman,  M. D.  was " vul ner abl e"  t o At t or ney Ei senber g' s 
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cr oss- exami nat i on st y l e whi ch was descr i bed as put t i ng " t he 

wi t ness ' t hr ough t he wr i nger '  i n an unci v i l  and condescendi ng 

manner ,  .  .  .  . "   The r ef er ee sai d when one consi der s Judge Gr am 

f ound t he pur pose of  t he c i v i l  act i on was har assment ,  " one woul d 

t hi nk Mr .  Ei senber g woul d t hi nk t wi ce bef or e cal l i ng [ M. D. ]  as a 

wi t ness i n t hi s di sci pl i nar y pr oceedi ng.   He di d not . "    

¶35 I n descr i bi ng M. D. ' s t est i mony at  t he di sci pl i nar y 

hear i ng,  t he r ef er ee sai d M. D.  " was cl ear l y  an emot i onal l y 

di st r aught  per son. "   The r ef er ee f ound i t  s i gni f i cant  t hat  

At t or ney Ei senber g,  not  hi s  at t or ney,  conduct ed t he exami nat i on.   

The r ef er ee not ed t he t opi cs cover ed i n t he quest i oni ng wer e 

whet her  or  not  M. D.  made f al se st at ement s dur i ng t he cr i mi nal  

t r i al ,  t o whi ch she r esponded,  " No" ;  whet her  her  emot i onal  st at e 

at  t he di sci pl i nar y hear i ng was some ki nd of  f aker y;  whet her  she 

bel i eved At t or ney Ei senber g was onl y doi ng hi s j ob i n 

r epr esent i ng W. D. ;  and whet her  she had met  or  spoken t o At t or ney 

Ei senber g bef or e t he cr i mi nal  t r i al .   The r ef er ee sai d none of  

t hi s had any r el evancy t o t he di sci pl i nar y char ges and " when one 

consi der s Mr .  Ei senber g' s r epeat ed r ef er ences t o M. D.  as a 

' l i ar '  or  ' per j ur er '  and her  t est i mony at  t he cr i mi nal  t r i al  as 

' l i es '  or  ' per j ur y, '  t hi s r ef er ee i s deepl y t r oubl ed as t o why 

M. D.  was subpoenaed as a wi t ness i n t hi s hear i ng i n t he f i r st  

pl ace. "   The r ef er ee sai d r at her  t han exhi bi t i ng some r emor se 

f or  hi s past  conduct ,  At t or ney Ei senber g' s " subpoena her ei n 

di r ect ed t o [ M. D. ]  f or  no r el evant  r eason what soever ,  i ndi cat es 

t o t hi s r ef er ee t hat  t he c i v i l  act i on had become a vendet t a by 

Mr .  Ei senber g agai nst  [ M. D. ]  whi ch shoul d not  go unpuni shed. "    
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¶36 The r ef er ee not ed t hat  Judge Koschni ck t est i f i ed about  

M. D. ' s " possi bl e t r auma"  i n f aci ng At t or ney Ei senber g' s cr oss-

exami nat i on dur i ng t he cr i mi nal  t r i al ,  but  sai d he " f r ankl y,  

bel i eved her ,  .  .  .  . "   The r ef er ee al so concl uded " t hat  

[ M. D. ] ' s  emot i onal  appear ance at  t he hear i ng i n t hi s pr oceedi ng 

was no f aker y or  act i ng.   She appear ed t o be genui nel y upset  at  

bei ng f or ced t o endur e anot her  conf r ont at i on wi t h,  and cr oss-

exami nat i on by,  Mr .  Ei senber g. "  

¶37 Tur ni ng t o t he r ecommended di sci pl i ne,  t he r ef er ee 

not ed t hat  at  t he i ni t i al  schedul i ng conf er ence,  At t or ney 

Ei senber g' s counsel  obj ect ed t o r ef er ences i n t he OLR' s 

compl ai nt  r egar di ng At t or ney Ei senber g' s pr i or  di sci pl i ne,  

c l ai mi ng t hat  hi st or y mi ght  i mpr oper l y i nf l uence t he r ef er ee i n 

hi s i ni t i al  det er mi nat i on of  whet her  At t or ney Ei senber g v i ol at ed 

t he supr eme cour t  r ul es as al l eged i n t hi s case.   At  t hat  t i me 

t he r ef er ee r epr esent ed t hat  he woul d not  r evi ew t he r epor t ed 

di sci pl i nar y cases unt i l  he had r eached hi s f i ndi ngs of  f act  and 

concl usi ons of  l aw.   Havi ng made t hose f i ndi ngs and concl usi ons,  

t he r ef er ee sai d he r evi ewed,  f or  t he f i r st  t i me,  At t or ney 

Ei senber g' s f our  pr i or  di sci pl i nar y mat t er s.    

¶38 The r ef er ee not ed t hat  i n t he 2004 act i on t he r ef er ee 

had r ecommended r evocat i on,  poi nt i ng t o At t or ney Ei senber g' s 

subst ant i al  di sci pl i nar y hi st or y and what  t hat  r ef er ee 

char act er i zed as a pr opensi t y t o l i e under  oat h;  a pr opensi t y t o 

mi ni mi ze cul pabi l i t y  by t r y i ng t o pl ace bl ame on ot her s,  

por t r ayi ng hi msel f  as t he v i ct i m,  and cl ai mi ng t her e was no r eal  

i nj ur y;  and no demonst r at i on of  r emor se.   Ref er ee Ni nneman sai d:  
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I n t he i nst ant  pr oceedi ngs t hi s  r ef er ee has t he ver y 
same concer ns,  ar r i ved at  i ndependent l y and wi t hout  
t he benef i t  of  f i r st  r evi ewi ng [ Ei senber g,  269 
Wi s.  2d 43] .   The cour t  i n [ Ei senber g,  269 Wi s.  2d 43]  
r ej ect ed t he r evocat i on r ecommendat i on,  gi ven 
Mr .  Ei senber g' s age,  .  .  .  .  

Al t hough some of  Mr .  Ei senber g' s act i ons i n t he 
[ W. D. ]  c i v i l  act i on pr e- dat ed t he deci s i on i n 
[ Ei senber g,  269 Wi s.  2d 43] ,  hi s conduct  i n t hi s 
di sci pl i nar y pr oceedi ng does not .   When one consi der s 
t hat  Mr .  Ei senber g embar ked on anot her  campai gn t o 
har ass,  i nt i mi dat e and mal i c i ousl y i nj ur e anot her ,  
t hi s t i me not  a j udge but  a l i t i gant ,  and t hat  t hi s 
campai gn cont i nued i n t hi s di sci pl i nar y pr oceedi ng,  he 
i s undeser vi ng of  an age def er ment .   Thi s,  coupl ed 
wi t h hi s evasi ve,  cont r adi ct or y,  i ncr edi bl e and f al se 
t est i mony i n t hi s pr oceedi ng makes OLR' s r ecommended 
si x- mont h suspensi on i nadequat e.   Consi der i ng t hat  
" Wi sconsi n has l ong adher ed t o a syst em of  pr ogr essi ve 
di sci pl i ne, "  Di sci pl i nar y Pr oceedi ngs Agai nst  
Conver se,  2006 WI  4,  287 Wi s.  2d 72,  89,  707 
N. W. 2d 530,  538,  t hi s r ef er ee st r ongl y r ecommends t hat  
Mr .  Ei senber g' s l i cense t o pr act i ce l aw be r evoked.  

¶39 The r ef er ee al so r ecommended t hat  At t or ney Ei senber g 

be assessed t he f ul l  cost s of  t he pr oceedi ng.    

¶40 On appeal  At t or ney Ei senber g ar gues t hat  t he OLR 

f ai l ed t o pr ove by c l ear ,  sat i sf act or y,  and convi nci ng evi dence 

t hat  hi s act i ons wer e t aken f or  no r eason ot her  t han t o har ass 

or  mal i c i ousl y i nj ur e M. D. ,  and t hat  he had a subj ect i ve i nt ent  

t o do so.   He al so ar gues t hat  i n t he event  t hi s cour t  f i nds he 

di d v i ol at e SCR 20: 3. 1( a) ( 3) ,  a r epr i mand woul d be an 

appr opr i at e sanct i on.  

¶41 At t or ney Ei senber g admi t s t hat  he i s an aggr essi ve 

l i t i gat or ,  and he concedes t hat  M. D.  may be an emot i onal l y 

f r agi l e per son.   He says al t hough t he r ef er ee and Judge 

Koschni ck may have f el t  sympat hy f or  M. D. ,  nei t her  t hat  sympat hy 
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nor  t he f act  t hat  M. D.  may have been t he t ype of  per son who 

woul d f i nd At t or ney Ei senber g' s l i t i gat i on st y l e t o be pai nf ul ,  

const i t ut es evi dence,  l et  al one pr oof ,  t hat  t he onl y pur pose f or  

f i l i ng t he c i v i l  sui t  was t o har ass or  i nj ur e M. D.   At t or ney 

Ei senber g st r ongl y ar gues t hat  t he evi dence does not  suppor t  a 

f i ndi ng of  a subj ect i ve i nt ent  on hi s par t  t o har ass or  i nj ur e 

M. D.   Al t hough t he r ef er ee cr i t i c i zed At t or ney Ei senber g' s 

deci s i on t o cal l  M. D.  as a wi t ness at  t he di sci pl i nar y hear i ng 

and per sonal l y conduct  t he exami nat i on of  her ,  At t or ney 

Ei senber g ar gues hi s exami nat i on of  M. D.  was cour t eous,  

r el at i vel y br i ef ,  and devot ed pr i mar i l y t o t opi cs r el evant  t o 

whet her  he had a l egi t i mat e pur pose i n f i l i ng t he c i v i l  sui t .    

¶42 At t or ney Ei senber g ar gues t hat  even i f  t hi s cour t  wer e 

t o agr ee t hat  t he OLR di d est abl i sh a v i ol at i on of  SCR 

20: 3. 1( a) ( 3) ,  t he r ef er ee' s r ecommendat i on of  r evocat i on i s 

" wi l dl y di spr opor t i onat e t o t he sanct i ons suf f er ed by ot her  

at t or neys f ound t o have vi ol at ed t hi s r ul e. "   He ar gues t her e i s  

not  a s i ngl e r epor t ed case i n whi ch a sol e count  of  a f r i vol ous 

f i l i ng has r esul t ed i n t he r evocat i on of  an at t or ney' s l i cense.   

He ar gues t hat  pr i or  cases i nvol v i ng SCR 20: 3. 1( a) ( 3)  have 

gener al l y r esul t ed i n r epr i mands or  shor t - t er m suspensi ons.  

¶43 I n suppor t  of  hi s c l ai m t hat  a r epr i mand i s an 

appr opr i at e l evel  of  di sci pl i ne,  At t or ney Ei senber g poi nt s t o I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Cal dwel l ,  171 Wi s.  2d 393,  

491 N. W. 2d 482 ( 1992) ,  i n whi ch t he at t or ney was f ound t o have 

vi ol at ed a pr edecessor  of  SCR 20: 3. 1( a) ( 3)  by f i l i ng an act i on 

when he knew or  when i t  was obvi ous i t  woul d ser ve mer el y t o 
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har ass or  mal i c i ousl y i nj ur e t he def endant s.   The at t or ney i n 

t hat  case was publ i c l y r epr i manded.   At t or ney Ei senber g not es 

t hat  t he OLR i t sel f  sought  onl y a s i x- mont h suspensi on at  t he 

t i me i t  f i l ed i t s compl ai nt  i n t hi s case,  and t hat  sanct i on was 

pr edi cat ed on an al l eged vi ol at i on of  t wo count s  of  mi sconduct ,  

onl y one of  whi ch was sust ai ned by t he r ef er ee.   

¶44 The OLR asser t s t hat  t he r ef er ee' s concl usi on t hat  

At t or ney Ei senber g v i ol at ed SCR 20: 3. 1( a) ( 3)  f i nds i t s f act ual  

f oundat i on i n t he r ef er ee' s assessment  of  undi sput ed evi dence 

and t he cr edi bi l i t y  of  wi t nesses whose t est i mony t he r ef er ee 

per sonal l y obser ved.   The OLR says t her e i s no basi s f or  

r ever si ng t he r ef er ee' s concl usi on t hat  At t or ney Ei senber g 

v i ol at ed SCR 20: 3. 1( a) ( 3)  s i nce t hat  concl usi on r est s on t he 

r ef er ee' s assessment  of  wi t ness cr edi bi l i t y  and t he r ef er ee' s 

f i ndi ngs of  f act  ar e not  c l ear l y er r oneous.  

¶45 The OLR ar gues t hat  At t or ney Ei senber g i s agai n 

seeki ng t o r et r y t he sanct i ons i ssue i n t he under l y i ng c i v i l  

act i on.   The OLR says accor di ng t o At t or ney Ei senber g,  he i s not  

a wr ongdoer ;  he was vi ct i mi zed i n t he under l y i ng act i on and he 

i s bei ng vi ct i mi zed her e.   The OLR not es i n t he cour se of  t he 

di sci pl i nar y hear i ng,  At t or ney Ei senber g' s counsel  r ef er r ed t o 

t he " Ei senber g Ef f ect "  and cl ai med t hat  no ot her  l awyer  i n t hi s 

st at e woul d have been sanct i oned f or  t he conduct  i n t he 

under l y i ng case;  no l awyer  ot her  t han Ei senber g woul d f i nd 

hi msel f  on t he r ecei v i ng end of  a di sci pl i nar y pr osecut i on f or  

t he conduct  at  i ssue.   The OLR says:  
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Whi l e Ei senber g appar ent l y pr i des hi msel f  on t he 
r ude and abr asi ve st y l e he empl oys as a t r i al  l awyer ,  
sanct i ons wer e not  i mposed agai nst  hi m i n t he Ci v i l  
Act i on based on st y l e.   Nor  di d t he Ref er ee r ej ect  hi s 
expl anat i ons f or  hi s mot i ve i n commenci ng and 
cont i nui ng t he Ci v i l  Act i on based on st y l e.   I n t he 
Ci v i l  Act i on,  Judge Hue gave Ei senber g pl ent y of  
l at i t ude,  i f  anyt hi ng mor e l at i t ude t han woul d be 
af f or ded t o most  l awyer s.   Ei senber g abused i t .   I t  
was not  Ei senber g' s st y l e,  i t  was t he subst ance of  
Ei senber g' s conduct  whi ch l ed t o sanct i ons.   A 
di f f er ent  " A"  wor d appl i es.   Ei senber g was not  
sanct i oned f or  bei ng an " aggr essi ve l i t i gat or , "  he was 
sanct i oned f or  bei ng an abusi ve l i t i gat or ;  a l awyer  
t he r ef er ee f ound whol l y l acki ng i n cr edi bi l i t y .    

¶46 The OLR suggest s t hat  i f  t her e i s i n f act  an 

" Ei senber g Ef f ect , "  i t  i s  At t or ney Ei senber g' s abusi ve conduct  

and di sr espect  f or  ot her  par t i es,  ot her  l awyer s,  and t he l egal  

syst em whi ch l eads t o sanct i ons.  

¶47 The OLR not es t hat  i n concl udi ng t her e was suf f i c i ent  

evi dence t o suppor t  a f i ndi ng t hat  At t or ney Ei senber g knew t he 

ci v i l  sui t  woul d ser ve mer el y t o har ass or  mal i c i ousl y i nj ur e 

M. D. ,  t he r ef er ee f ocused on At t or ney Ei senber g' s l ack of  

candor ,  hi s l ack of  r emor se,  and ot her  evi dence suppor t i ng 

det ai l ed f i ndi ngs as t o hi s i nt ent ,  i ncl udi ng t he f act  t hat  a 

cr i mi nal  acqui t t al  does not  mean t hat  a compl ai ni ng wi t ness made 

f al se st at ement s act i onabl e as def amat i on;  t he f act  t hat  a 

vul ner abl e wi t ness under  st r ess becomes conf used under  oat h or  

admi t s i nconsi st enci es whi l e t est i f y i ng at  t r i al  does not  mean 

t hat  wi t ness made f al se st at ement s act i onabl e as def amat i on;  t he 

f act  t hat  t he compl ai nt  i n t he c i v i l  act i on was f i l ed t he day 

af t er  t he cr i mi nal  acqui t t al  and was f i l ed wi t hout  i nt er vi ewi ng 

a s i ngl e t hi r d- par t y wi t ness l at er  i ncl uded i n t he pl ai nt i f f ' s  
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wi t ness l i s t ;  t he f act  t hat  At t or ney Ei senber g sought  t o 

per sonal l y ser ve t he pr ocess on M. D.  t he day af t er  he had 

r educed her  t o t ear s on t he wi t ness st and wi t h hi s c l i ent  and 

cl i ent ' s mot her  pr esent  as an audi ence;  t he f act  t hat  At t or ney 

Ei senber g cal l ed M. D.  a l i ar  and a per j ur er  at  t he conf er ence 

wi t h t he f ami l y  cour t  commi ssi oner  and i ndi cat ed t he ci v i l  

act i on woul d del ay t he di vor ce pr oceedi ng;  t he f act  t hat  soon 

af t er  f i l i ng t he compl ai nt  At t or ney Ei senber g cont act ed t he 

l ocal  newspaper  t o seek out  publ i c i t y about  t he sui t ;  t he f act  

t hat  i n j ust i f y i ng hi s f i l i ng of  t he sui t ,  At t or ney Ei senber g 

pur por t ed t o r el y on t he r esul t s of  a pol ygr aph exami nat i on of  

hi s c l i ent  under  c i r cumst ances wher e no f oundat i on was l ai d f or  

pol ygr aph r esul t s t o be admi ssi bl e i n t he case;  and t he f act  

t hat  t he pol ygr aph r esul t s i ndi cat ed W. D.  had t hr own M. D.  on t he 

gr ound,  est abl i shi ng t hat  M. D.  had i n f act  been physi cal l y 

abused by her  husband,  not wi t hst andi ng hi s acqui t t al .  

¶48 The OLR says ampl e evi dence suppor t s t he r ef er ee' s 

f i ndi ngs t hat  At t or ney Ei senber g commenced and cont i nued t he 

ci v i l  act i on agai nst  M. D.  when he knew or  i t  was obvi ous t o hi m 

t hat  t he act i on woul d ser ve mer el y t o har ass or  mal i c i ousl y 

i nj ur e her .   The OLR asks t hi s  cour t  t o af f i r m t he r ef er ee' s 

l egal  concl usi on t hat  At t or ney Ei senber g v i ol at ed SCR 

20: 3. 1( a) ( 3) .    

¶49 The OLR cont i nues t o r ecommend a suspensi on of  at  

l east  s i x mont hs dur at i on.   The OLR says t he cases upon whi ch 

At t or ney Ei senber g r el i es i n suppor t  of  hi s ar gument  t hat  he 

shoul d mer el y be r epr i manded " do not  pr esent  a mul t i pl e 
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r eci di v i st  at t or ney wi t h a di st ur bi ng di sci pl i nar y hi st or y l i ke 

Ei senber g' s. "   The OLR says:  

Posi t i ons Ei senber g has advanced i n t hi s def ense of  
t hi s mat t er ,  unf or t unat el y,  i l l ust r at e t he same 
pat t er n seen i n hi s most  r ecent  di sci pl i nar y case;  a 
l i t any of  excuses and deni al s of  per sonal  
r esponsi bi l i t y  f or  t he conduct  whi ch l ed t o t he 
i ni t i at i on of  t he di sci pl i nar y act i on,  and ul t i mat el y 
expr essi ons of  def i ance and di sr espect  f or  t he 
di sci pl i nar y pr ocess.  

¶50 The OLR asks t hi s cour t  t o i mpose di sci pl i ne 

commensur at e wi t h t he v i ol at i ons as necessar y and appr opr i at e 

f or  t he pr ot ect i on of  t he publ i c.   I t  al so asks t hi s cour t  t o 

assess al l  cost s of  t hi s pr oceedi ng agai nst  At t or ney Ei senber g.    

¶51 A r ef er ee' s f i ndi ngs of  f act  ar e af f i r med unl ess 

c l ear l y er r oneous.   Concl usi ons of  l aw ar e r evi ewed de novo.   

See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ei senber g,  

2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   The cour t  may 

i mpose what ever  sanct i on i t  sees f i t  r egar dl ess of  t he r ef er ee' s 

r ecommendat i on.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.    

¶52 At t or ney Ei senber g has f ai l ed t o show t hat  any of  t he 

r ef er ee' s f i ndi ngs of  f act  ar e c l ear l y er r oneous.   Accor di ngl y,  

we adopt  t hem.   The ci r cui t  cour t  and t he cour t  of  appeal s 

decl ar ed t he W. D.  c i v i l  act i on t o be f r i vol ous.   At t or ney 

Ei senber g was assessed a hef t y monet ar y penal t y,  whi ch he pai d.   

At t or ney Ei senber g does not  ask t hi s cour t  t o r evi s i t  t he 

f i ndi ngs of  f r i vol ousness or  t he sanct i ons i mposed agai nst  hi m 

by t he l ower  cour t s,  as t hat  woul d be i mpr oper .   The 
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det er mi nat i on t hat  sanct i ons wer e appr opr i at el y i mposed agai nst  

At t or ney Ei senber g f or  v i ol at i ng Wi s.  St at .  § 814. 025 by 

i ni t i at i ng and mai nt ai ni ng a sui t  i n or der  t o har ass M. D.  has 

been af f i r med by t he cour t  of  appeal s,  and t hi s  cour t  deni ed a 

pet i t i on f or  r evi ew.   That  det er mi nat i on may not  be col l at er al l y 

at t acked i n a di sci pl i nar y pr oceedi ng.   See I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Lauer ,  108 Wi s.  2d 746,  754,  324 N. W. 2d 432 

( 1982) .    

¶53 Lauer  was a di sci pl i nar y pr oceedi ng agai nst  an 

at t or ney char ged wi t h knowi ngl y mai nt ai ni ng a f r i vol ous act i on 

as pr oscr i bed by t hen- SCR 20. 36.   The pr ovi s i ons of  f or mer  20. 36 

ar e now f ound,  i n subst ant i al l y  t he same f or m,  i n SCR 20: 3. 1.   

I n t he Lauer  case,  a c i r cui t  cour t  had or der ed t he at t or ney t o 

pay cost s and r easonabl e at t or ney f ees pur suant  t o Wi s.  St at .  

§ 814. 025 ( 1979- 80)  f or  br i ngi ng a f r i vol ous cl ai m.   The Boar d 

of  At t or neys Pr of essi onal  Responsi bi l i t y  f i l ed a mi sconduct  

compl ai nt  agai nst  At t or ney Lauer ,  asser t i ng he had vi ol at ed SCR 

20. 36 because he knew,  or  shoul d have known,  t hat  t he f r i vol ous 

act i on he had commenced i n c i r cui t  cour t  was wi t hout  any 

r easonabl e basi s i n l aw or  equi t y and coul d not  be suppor t ed by 

a good- f ai t h ar gument  f or  t he ext ensi on,  modi f i cat i on,  or  

r ever sal  of  exi st i ng l aw.   The r ef er ee i n Lauer  r ecommended t hat  

a pr i vat e r epr i mand be i ssued.   At t or ney Lauer  appeal ed,  ar gui ng 

t hat  t he r ef er ee had i mpr oper l y concl uded t hat  At t or ney Lauer  

had vi ol at ed SCR 20. 36 sol el y on t he basi s of  t he pr evi ous 

det er mi nat i on by t he c i r cui t  cour t  t hat  he had vi ol at ed t he 

f r i vol ous cl ai m st at ut e.  
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¶54 The Lauer  cour t  agr eed t hat  a f i ndi ng of  f r i vol ousness 

under  t he st at ut e coul d not ,  per  se,  const i t ut e a v i ol at i on of  a 

di sci pl i nar y r ul e.   Lauer  poi nt ed out  t hat  al t hough t he st at ut e 

and t he r ul e wer e s i mi l ar ,  t hey wer e not  i dent i cal ,  and t he 

assessment  of  cost s under  t he st at ut e does not ,  i n and of  

i t sel f ,  const i t ut e a v i ol at i on of  t he pr of essi onal  conduct  r ul e.   

The Lauer  cour t  expl ai ned:  

 However ,  i t  does not  f ol l ow t hat  wher e t her e i s a 
v i ol at i on of  t he st at ut e t her e must  be a v i ol at i on of  
t he di sci pl i nar y r ul e.   To t he ext ent  t hey t r eat  t he 
same act i v i t y,  t he st at ut e and t he r ul e di f f er  
s i gni f i cant l y.   A v i ol at i on of  t he st at ut e r equi r es 
t hat  a par t y or  a par t y ' s at t or ney knew or  shoul d have 
known t hat  t he act i on,  speci al  pr oceedi ng,  count er -
c l ai m,  def ense or  cr oss- compl ai nt  was wi t hout  any 
r easonabl e basi s  i n l aw or  equi t y and coul d not  be 
suppor t ed by a good f ai t h ar gument  f or  an ext ensi on,  
modi f i cat i on or  r ever sal  of  exi s t i ng l aw.   A v i ol at i on 
of  SCR 20. 36 r equi r es t hat  t he c l ai m or  def ense 
unwar r ant ed under  exi st i ng l aw must  be knowi ngl y 
advanced.    

108 Wi s.  2d at  757 ( emphasi s i n or i gi nal ) .    

¶55 The Lauer  cour t  al so not ed t hat  under  t he f r i vol ous 

cl ai m st at ut e,  t he t est  appl i ed i s an obj ect i ve one.   By 

cont r ast ,  under  t he di sci pl i nar y  r ul e,  t he appr opr i at e t est  i s  

subj ect i ve because t he r ef er ee or  r evi ewi ng cour t  must  det er mi ne 

whet her  an at t or ney has vi ol at ed a di sci pl i nar y r ul e t hat  set s 

f or t h t he mi ni mum l evel  of  conduct  bel ow whi ch no l awyer  can 

f al l  wi t hout  bei ng subj ect  t o di sci pl i nar y pr oceedi ngs.   The 

Lauer  cour t  wr ot e:  

I n maki ng t hat  det er mi nat i on i n t he cont ext  of  SCR 
20. 36( 1) ( b) ,  we f i nd i t  appr opr i at e t o appl y t he 
subj ect i ve st andar d,  t hat  i s ,  whet her  t he at t or ney,  i n 
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f act ,  knew t he cl ai m he was advanci ng was unwar r ant ed 
under  exi st i ng l aw and coul d not  be suppor t ed by a 
good f ai t h ar gument  f or  an ext ensi on,  modi f i cat i on or  
r ever sal  of  exi s t i ng l aw.   Such knowl edge i s an i ssue 
of  f act  whi ch,  i n t he cont ext  of  an at t or ney 
di sci pl i nar y pr oceedi ng,  must  be est abl i shed by c l ear  
and sat i sf act or y evi dence,  .  .  .  whi l e a f i ndi ng of  
f r i vol ousness under  sec.  814. 025,  St at s. ,  must  be 
based on a pr eponder ance of  t he evi dence.    

108 Wi s.  2d at  758 ( emphasi s added and i nt er nal  c i t at i ons 

omi t t ed) .  

¶56 Thus,  i n t he i nst ant  mat t er ,  t he f ocus of  t he i nqui r y 

bef or e t he r ef er ee,  and now bef or e t hi s cour t ,  i s  whet her  t her e 

was cl ear  and sat i sf act or y evi dence t hat  At t or ney Ei senber g 

f i l ed a c i v i l  sui t  knowi ng t hat  t he sui t  woul d ser ve mer el y t o 

har ass or  mal i c i ousl y i nj ur e M. D.   The r ef er ee' s det ai l ed 

f i ndi ngs of  f act ,  as summar i zed above,  c l ear l y demonst r at e t hat  

t he OLR has met  i t s bur den of  pr oof .   The r ecor d c l ear l y  

est abl i shes t hat  At t or ney Ei senber g had no good- f ai t h l egal  

basi s f or  f i l i ng t he c i v i l  l awsui t ,  but  r at her  hi s mot i ve was 

par t  of  a cont i nui ng campai gn t o i nt i mi dat e,  har ass,  and 

mal i c i ousl y i nj ur e M. D.    

¶57 The r ecor d suppor t s t he r ef er ee' s concl usi on t hat  

At t or ney Ei senber g r ushed t o f i l e t he c i v i l  sui t  l ess t han 24 

hour s af t er  t he acqui t t al  ver di ct  i n t he cr i mi nal  case hopi ng t o 

per sonal l y conf r ont  M. D.  at  t he di vor ce pr et r i al  conf er ence.   

When he l ear ned t hat  M. D.  was not  goi ng t o be pr esent  at  t he 

conf er ence,  At t or ney Ei senber g conf r ont ed M. D. ' s di vor ce 

at t or ney i n a r ude and i nt i mi dat i ng manner .   Af t er  r ushi ng t o 

f i l e t he basel ess c i v i l  sui t ,  At t or ney Ei senber g had numer ous 
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oppor t uni t i es t o di smi ss t he case but  i nst ead pr essed on wi t h 

hi s campai gn of  har assment  and i nt i mi dat i on.   Hi s t act i cs 

i ncl uded cont act i ng t he l ocal  newspaper ,  f ai l i ng t o appear  f or  

t he medi at i on he had demanded,  and r epeat i ng and embel l i shi ng 

t he f al se account  about  t he r eact i on of  t he j ur y  i n t he cr i mi nal  

case.   At t or ney Ei senber g' s campai gn of  har assment  and 

i nt i mi dat i on t owar d M. D.  cont i nued i nt o t he di sci pl i nar y 

pr oceedi ng i t sel f ,  as evi denced by At t or ney Ei senber g' s deci s i on 

t o per sonal l y exami ne M. D.  at  t he hear i ng bef or e t he r ef er ee.    

¶58 We agr ee wi t h t he r ef er ee t hat  t he evi dence i n t hi s 

r ecor d i s suf f i c i ent  t o suppor t  a det er mi nat i on t hat  At t or ney 

Ei senber g " f i l ed a sui t ,  asser t ed a posi t i on,  .  .  .  or  t ook 

ot her  act i on on behal f  of  [ W. D. ]  when [ he]  [ knew]  or  when i t  

[ was]  obvi ous t hat  such an act i on woul d ser ve mer el y t o har ass 

or  mal i c i ousl y i nj ur e anot her . "   The r ef er ee' s f i ndi ngs of  f act  

ar e suppor t ed by c l ear  and convi nci ng evi dence and we adopt  

t hem.   We al so adopt  t he r ef er ee' s concl usi ons of  l aw f l owi ng 

f r om t hose f i ndi ngs of  f act .  

¶59 Tur ni ng t o t he appr opr i at e sanct i on,  as t he r ef er ee 

not ed,  Wi sconsi n has l ong adher ed t o a syst em of  pr ogr essi ve 

di sci pl i ne.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Conver se,  2006 WI  4,  ¶37,  287 Wi s.  2d 72,  707 N. W. 2d 530.   As we 

not ed i n 2004 when we suspended At t or ney Ei senber g' s l i cense t o 

pr act i ce l aw f or  one year ,  hi s di sci pl i nar y hi st or y has spanned 

f our  decades and demonst r at es a c l ear  pat t er n of  i nappr opr i at e 

behavi or .   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ei senber g,  

269 Wi s.  2d 43,  ¶33.   We comment ed t hat  t he v i ol at i ons at  i ssue 
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i n t hat  case " woul d cer t ai nl y war r ant  r evocat i on,  .  .  .  . "   I d. ,  

¶34.   However ,  we di d not  i mpose t hat  sanct i on because,  " [ g] i ven 

At t or ney Ei senber g' s age,  r evocat i on mi ght  ef f ect i vel y pr ohi bi t  

hi m ever  pr act i c i ng l aw agai n. "   I d.  

¶60 I f  At t or ney Ei senber g had no pr i or  di sci pl i nar y 

hi st or y,  or  i f  he had a l esser  di sci pl i nar y hi st or y,  r evocat i on 

woul d not  be on t he t abl e.   However ,  t hi s i s t he f i f t h t i me 

At t or ney Ei senber g has been di sc i pl i ned.   We ar e cogni zant  t hat  

t he maj or i t y of  t he conduct  at  i ssue her e occur r ed pr i or  t o or  

concur r ent  wi t h t he conduct  at  i ssue i n t he 2004 di sci pl i nar y 

case.   A smal l  amount  of  t he conduct  at  i ssue di d post - dat e t he 

2004 suspensi on.   I n det er mi ni ng t he appr opr i at e sanct i on,  we 

not e t hat  t her e ar e some di st ur bi ng si mi l ar i t i es bet ween t he 

conduct  i n t he i nst ant  case and t he conduct  whi ch f or med t he 

basi s f or  At t or ney Ei senber g' s f i r st  suspensi on i n 1970.    

¶61 I n t he 1970 case t hi s cour t  f ound t hat  At t or ney 

Ei senber g pur sued a cour se of  v i ndi ct i ve and r eckl ess har assment  

and psychol ogi cal  per secut i on agai nst  a Mi l waukee Count y j udge.   

At t or ney Ei senber g' s conduct  was of  such aggr avat ed nat ur e as t o 

cause t he j udge gr eat  ment al  suf f er i ng and angui sh.   St at e v.  

Ei senber g,  48 Wi s.  2d at  367- 68.   I n t he i nst ant  case,  At t or ney 

Ei senber g pur sued a cour se of  v i ndi ct i ve and r eckl ess har assment  

and psychol ogi cal  per secut i on agai nst  M. D.   Hi s conduct  was of  

such aggr avat ed nat ur e as t o cause M. D.  gr eat  ment al  suf f er i ng 

and angui sh.    

¶62 I n t he 2004 pr oceedi ng we expr essed t he hi ghest  

concer n over  At t or ney Ei senber g' s cont i nued and per si st ent  
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i nabi l i t y  t o compor t  hi msel f  wi t h t he behavi or  t hat  i s  expect ed 

of  at t or neys.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  269 Wi s.  2d 43,  ¶33.   The f act s of  t hi s case have 

ser ved onl y t o hei ght en our  concer n t hat  At t or ney Ei senber g i s 

appar ent l y unabl e t o conf or m hi s conduct  t o t he st andar ds 

expect ed of  al l  member s of  t he Wi sconsi n bar .   Whi l e t he cur r ent  

mi sconduct ,  st andi ng al one,  woul d not  war r ant  r evocat i on,  t he 

behavi or  at  i ssue her e i s t he l at est  i n a l ong l i ne of  epi sodes 

of  mi sconduct  per meat i ng At t or ney Ei senber g' s ent i r e l egal  

car eer .   I n l i ght  of  t he aggr avat ed nat ur e of  t he mi sconduct  and 

At t or ney Ei senber g' s ext ensi ve di sci pl i nar y hi st or y,  we concl ude 

t hat  no sanct i on shor t  of  r evocat i on woul d be suf f i c i ent  t o 

pr ot ect  t he publ i c,  achi eve det er r ence,  and i mpr ess upon 

At t or ney Ei senber g t he ser i ousness of  hi s mi sconduct .   We al so 

agr ee wi t h t he OLR t hat  At t or ney Ei senber g shoul d be assessed 

t he f ul l  cost s of  t he pr oceedi ng.  

¶63 I T I S ORDERED t hat  Count  Two of  t he OLR' s compl ai nt  i s  

di smi ssed.  

¶64 I T FURTHER I S ORDERED t hat  t he l i cense of  Al an D.  

Ei senber g t o pr act i ce l aw i n Wi sconsi n i s r evoked,  ef f ect i ve 

Apr i l  1,  2010.  

¶65 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Al an D.  Ei senber g shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.    

¶66 I T I S FURTHER ORDERED t hat  Al an D.  Ei senber g compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  an 

at t or ney whose l i cense t o pr act i ce l aw has been r evoked.  
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