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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s opi ni on1 t hat  af f i r med t he convi ct i on 

of  Janet  Conner  f or  aggr avat ed st al k i ng.   Conner  appeal s t he 

convi ct i on on t he f ol l owi ng gr ounds:  f i r st ,  t hat  t he way t he 

St at e char ged,  and was per mi t t ed t o pr ove,  t he el ement s of  t he 

st al k i ng cr i me v i ol at ed her  const i t ut i onal  due pr ocess guar ant ee 

t o not i ce,  and second,  t hat  t he st al k i ng st at ut e pr ovi s i on under  

whi ch her  convi c t i on was el evat ed f r om a Cl ass I  f el ony t o a 

Cl ass H f el ony was i ncor r ect l y appl i ed.   The quest i ons pr esent ed 

                                                 
1 St at e v.  Conner ,  2009 WI  App 143,  321 Wi s.  2d 449,  775 

N. W. 2d 105.  
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ar e:  1)  whet her  t he char gi ng document s wer e speci f i c  enough t o 

gi ve Conner  adequat e not i ce of  t he al l eged conduct  const i t ut i ng 

t he " cour se of  conduct "  el ement  of  t he st at ut e and 2)  whet her ,  

i n t he pr ovi s i on descr i bi ng a Cl ass H f el ony,  t he el ement  

r equi r i ng t hat  t he " pr esent  v i ol at i on"  occur  wi t hi n seven year s 

of  a pr i or  convi ct i on i s sat i sf i ed wher e a s i ngl e post -

convi ct i on i nci dent ,  r at her  t han a ser i es of  act s,  i s  al l eged i n 

t he compl ai nt  and i nf or mat i on.   

¶2 To make cl ear  t he i ssues we ar e deci di ng,  we f i r st  set  

f or t h i mpor t ant  f act s concer ni ng t he case.   I n 2005,  Conner  was 

char ged i n a compl ai nt  wi t h t wo count s of  st al k i ng James and 

Rhonda Gai nor  and one count  of  cr i mi nal  damage t o pr oper t y.   The 

char ges wer e i n connect i on wi t h an i nci dent  t hat  occur r ed on t he 

af t er noon of  November  30,  2005,  when James Gai nor  di scover ed 

t hat  hi s t r uck,  whi ch was par ked near  t he post  of f i ce wher e he 

wor ked,  had been vandal i zed,  wi t h l ar ge deep scr at ches acr oss 

t he hood and door s on bot h s i des.   St andi ng near by was Conner ,  a 

f or mer  gi r l f r i end who had admi t t edl y pr evi ousl y war ned Gai nor  t o 

be car ef ul  wher e he par ked hi s vehi c l es and had t hr eat ened t o 

damage t hem;  she had al so been convi ct ed of  ot her  act s of  

har assment  agai nst  hi m.   He dr ew t he obvi ous i nf er ence,  and t he 

t wo had a heat ed exchange t hat  ended wi t h Conner  cur si ng Gai nor  

and l eavi ng t he scene.   Conner  was subsequent l y char ged wi t h t wo 

count s of  st al k i ng wi t h a pr evi ous convi ct i on wi t hi n seven 

year s,  i n v i ol at i on of  Wi s.  St at .  § 940. 32( 2)  and ( 2m) ( b) ( 2003-
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04) , 2 and one count  of  cr i mi nal  damage t o pr oper t y i n v i ol at i on 

of  Wi s.  St at .  § 943. 01( 1) .   ( The pr evi ous convi ct i on r ef er enced 

i n t he f i r st  char ges was f or  2003 convi ct i ons f or  t hr ee count s 

of  v i ol at i ng a har assment  r est r ai ni ng or der  and t wo count s of  

unl awf ul  use of  a t el ephone,  al l  of  whi ch ar ose f r om act s i n 

2000 and 2001 t hat  t ar get ed t he Gai nor s. )   The case pr oceeded t o 

t r i al  bef or e t he Ci r cui t  Cour t  f or  Ri chl and Count y,  t he Hon.  

Mi chael  J.  Rosbor ough pr esi di ng.   Af t er  a f our - day t r i al ,  a j ur y 

convi ct ed Conner  of  one count  of  st al k i ng and acqui t t ed her  on 

t he ot her  count s.  

¶3 Conner  chal l enged t he convi ct i on on t he gr ounds t hat  

she was not  gi ven adequat e not i ce of  t he al l egat i ons she woul d 

be def endi ng agai nst  because t he i nf or mat i on i dent i f i ed onl y a 

s i ngl e i nci dent  on November  30,  2005,  as t he bas i s of  t he char ge 

and di d not  speci f y what  t wo or  mor e act s f or med t he " cour se of  

conduct "  el ement  of  t he cr i me wi t h whi ch she was char ged.   She 

ar gued t hat  af t er  f ai l i ng t o al l ege a f act ual  basi s f or  t he 

cour se of  conduct  el ement ,  t he St at e was t hen wr ongl y per mi t t ed 

t o pr ove t he cour se of  conduct  el ement  of  t he st al k i ng char ge 

usi ng evi dence of  act s t hat  wer e not  char ged and evi dence of  

act s f or  whi ch Conner  was pr evi ousl y convi ct ed.   The St at e 

r esponds t hat  Conner  had adequat e not i ce of  t he al l egat i ons 

agai nst  her  because a compl ai nt  may pr oper l y i ncor por at e by 

r ef er ence at t ached document s,  as t he compl ai nt  i n t hi s case di d.   

I t  expl i c i t l y  i ncor por at ed,  among ot her  at t ached document s,  a 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003- 04 
ver si on unl ess ot her wi se i ndi cat ed.  
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f i l i ng f r om a pr evi ous case t hat  t he compl ai nt  descr i bed as 

cont ai ni ng " a summar y r ecount i ng of  some of  t he hi st or y of  

har assment  and st al k i ng per pet r at ed upon [ t he Gai nor s]  by Janet  

Conner  as r el at ed by [ t he Gai nor s] . "   The document  l i s t ed 27 

dat es on whi ch speci f i c  act s wer e al l eged t o have occur r ed.   

¶4 Conner  al so ar gued t hat  t he st at ut e r equi r es t he 

St at e,  i n or der  t o show t hat  t he conduct  was aggr avat ed and 

const i t ut ed a Cl ass H f el ony,  t o al l ege and pr ove t hat  a cour se 

of  conduct  consi st i ng of  t wo or  mor e act s occur r ed af t er  t he 

pr i or  convi ct i on,  whi ch i n t hi s case occur r ed i n 2003,  t hat  

ser ves as t he basi s f or  t he Cl ass H f el ony desi gnat i on. 3  At  

Conner ' s t r i al ,  t he c i r cui t  cour t  per mi t t ed t est i mony concer ni ng 

act s t hat  occur r ed bet ween 2000 and 2005.   These act s wer e 

i ni t i al l y  r ul ed admi ssi bl e as ot her - act s evi dence but  wer e 

l at er ,  at  t he j ur y i nst r uct i on conf er ence,  const r ued as 

admi ssi bl e f or  pr ovi ng t he cour se of  conduct  el ement  of  t he 

st al k i ng char ges.   Fur t her ,  t he St at e,  i n c l osi ng,  poi nt ed t he 

j ur y t o t he November  2005 i nci dent  and t o t wo 2003 convi ct i ons 

as evi dence t o pr ove Conner ' s " cour se of  conduct "  wi t h r egar d t o 

t he Gai nor s.   The St at e r esponds t hat  t he chr onol ogi cal  

r equi r ement  of  t he st at ut e i s t hat  t he " pr esent  v i ol at i on"  have 

occur r ed wi t hi n seven year s af t er  t he pr i or  conv i ct i on and t hat  

                                                 

3 Wi s.  St at .  § 940. 32( 2m) ( b)  ( 2003- 04)  st at es,  " Whoever  
v i ol at es sub.  ( 2)  i s gui l t y of  a Cl ass H f el ony 
i f  .  .  .  [ t ] he act or  has a pr evi ous convi ct i on f or  a cr i me,  
t he v i ct i m of  t hat  cr i me i s t he v i ct i m of  t he pr esent  
v i ol at i on of  sub.  ( 2) ,  and t he pr esent  v i ol at i on occur s 
wi t hi n 7 year s af t er  t he pr i or  convi ct i on. "   
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t he " pr esent  v i ol at i on"  i n t hi s case i s t he conduct  al l eged i n 

t he compl ai nt ,  t hat  i s ,  t he ongoi ng cour se of  conduct  i ncl udi ng 

t he November  30,  2005,  i nci dent ,  whi ch di d occur  wi t hi n t he 

r equi r ed t i me per i od.  

¶5 We consi der  Conner ' s due pr ocess chal l enge and empl oy 

a t wo- pr ong t est  f or  eval uat i ng t he suf f i c i ency of  t he char ge4 

t hat  addr esses const i t ut i onal l y suf f i c i ent  not i ce and exposur e 

t o doubl e j eopar dy.   The chal l enge her e i s f ocused onl y on t he 

f i r st  pr ong,  t hat  of  suf f i c i ent  not i ce. 5  I n Wi sconsi n,  " [ a]  

def endant  has t he benef i t  of  bot h t he f act ual  al l egat i ons 

r equi r ed i n t he compl ai nt  and t he f i nal  st at ut or y char ges 

al l eged i n t he i nf or mat i on. " 6  I t  i s  al so set t l ed t hat  a 

compl ai nt  may appr opr i at el y i ncor por at e ot her  document s. 7  We 

hol d t hat  by appendi ng and i ncor por at i ng i nt o t he compl ai nt  

document s l i s t i ng and speci f y i ng t he dat es of  al l eged act s,  bot h 

                                                 
4 The t est  was set  f or t h i n Hol esome v.  St at e,  40 

Wi s.  2d 95,  102,  161 N. W. 2d 283 ( 1968) .  

5 The par t i es agr ee t hat  doubl e j eopar dy concer ns ar e not ,  
at  t hi s poi nt ,  i mpl i cat ed i n t hi s case gi ven t hat  t he pr i or  
convi ct i ons wer e f or  cr i mes ot her  t han st al k i ng.  As t o f ut ur e 
i mpl i cat i ons,  at  or al  ar gument ,  t he St at e st at ed t hat  Conner  
coul d not  i n t he f ut ur e be convi ct ed of  st al k i ng usi ng evi dence 
of  t he same act s agai n t o sat i sf y an el ement  of  t he cr i me.   I t  
i s  t her ef or e not  necessar y f or  us t o deci de t hat  quest i on or  
addr ess t he second pr ong of  t he t est  i n t hi s case.   The doubl e 
j eopar dy i mpl i cat i ons ar e addr essed mor e f ul l y i nf r a ¶¶30- 31 and 
¶43.  

6 St at e v.  Copeni ng,  103 Wi s.  2d 564,  576,  309 N. W. 2d 850 
( Ct .  App.  1981) .  

7 St at e v.  Wi l l i ams,  47 Wi s.  2d 242,  252,  177 N. W. 2d 611 
( 1970) .  



No.  2008AP1296- CR   

 

6 
 

char ged and unchar ged,  t hat  began i n 2000,  and by al l egi ng a 

" cour se of  conduct , "  t he St at e gave Conner  not i ce of  t he 

al l egat i ons she woul d be r equi r ed t o def end agai nst ,  and 

t her ef or e t her e was no vi ol at i on of  Conner ' s due pr ocess r i ght  

t o not i ce.  

¶6 As t o t he appl i cat i on of  t he st at ut e' s l anguage 

r equi r i ng t hat  " t he pr esent  v i ol at i on"  have occur r ed " wi t hi n 

seven year s af t er  t he pr i or  convi ct i on, "  we hol d t hat  i t  was 

pr oper l y appl i ed i n t hi s case because i n t hi s case t he " pr esent  

v i ol at i on"  was a cont i nui ng cour se of  conduct  t hat  i ncl uded t he 

act s on November  30,  2005,  and occur r ed wi t hi n seven year s af t er  

t he 2003 convi c t i ons f or  cr i mes i nvol v i ng t he same vi ct i m.   

Cont r ar y t o Conner ' s asser t i ons,  t he st at ut e does not  speci f y 

how many act s i n t hat  cour se of  conduct  must  t ake pl ace af t er  

t he pr i or  convi ct i on.   Conner ' s r eadi ng i s at  odds wi t h t he 

cont ext  of  t he s t at ut e,  whi ch def i nes st al k i ng as act s " car r i ed 

out  over  t i me,  however  shor t  or  l ong,  t hat  show a cont i nui t y of  

pur pose. " 8  Fur t her ,  t he l i s t  of  act s t he st at ut e def i nes as 

                                                 
8 Wi s.  St at .  § 940. 32( 1)  st at es:  

( 1)  I n t hi s sect i on:  

( a)  “ Cour se of  conduct ”  means a ser i es of  2 or  mor e 
act s car r i ed out  over  t i me,  however  shor t  or  l ong,  
t hat  show a cont i nui t y of  pur pose,  i ncl udi ng any of  
t he f ol l owi ng:  

1.  Mai nt ai ni ng a v i sual  or  phys i cal  pr oxi mi t y t o t he 
v i ct i m.  

2.  Appr oachi ng or  conf r ont i ng t he v i ct i m.  
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st al k i ng conduct 9 makes cl ear  t hat  even i f  we r ead t he st at ut e as 

Conner  suggest s,  t he Cl ass H f el ony convi ct i on i n t hi s case 

woul d st i l l  be pr oper  because a pr oper l y i nst r uct ed j ur y coul d 

                                                                                                                                                             
3.  Appear i ng at  t he v i ct i m' s wor kpl ace or  cont act i ng 
t he v i ct i m' s empl oyer  or  cowor ker s.  

4.  Appear i ng at  t he v i ct i m' s home or  cont act i ng t he 
v i ct i m' s nei ghbor s.  

5.  Ent er i ng pr oper t y owned,  l eased,  or  occupi ed by t he 
v i ct i m.  

6.  Cont act i ng t he v i ct i m by t el ephone or  causi ng t he 
vi ct i m' s t el ephone or  any ot her  per son' s t el ephone t o 
r i ng r epeat edl y or  cont i nuousl y,  r egar dl ess of  whet her  
a conver sat i on ensues.  

6m.  Phot ogr aphi ng,  v i deot api ng,  audi ot api ng,  or ,  
t hr ough any ot her  el ect r oni c means,  moni t or i ng or  
r ecor di ng t he act i v i t i es of  t he v i ct i m.  Thi s 
subdi v i s i on appl i es r egar dl ess of  wher e t he act  
occur s.  

7.  Sendi ng mat er i al  by any means t o t he v i ct i m or ,  f or  
t he pur pose of  obt ai ni ng i nf or mat i on about ,  
di ssemi nat i ng i nf or mat i on about ,  or  communi cat i ng wi t h 
t he v i ct i m,  t o a member  of  t he v i ct i m' s f ami l y or  
househol d or  an empl oyer ,  cowor ker ,  or  f r i end of  t he 
v i ct i m.  

8.  Pl aci ng an obj ect  on or  del i ver i ng an obj ect  t o 
pr oper t y owned,  l eased,  or  occupi ed by t he v i ct i m.  

9.  Del i ver i ng an obj ect  t o a member  of  t he v i ct i m' s 
f ami l y or  househol d or  an empl oyer ,  cowor ker ,  or  
f r i end of  t he v i ct i m or  pl aci ng an obj ect  on,  or  
del i ver i ng an obj ect  t o,  pr oper t y owned,  l eased,  or  
occupi ed by such a per son wi t h t he i nt ent  t hat  t he 
obj ect  be del i ver ed t o t he v i ct i m.  

10.  Causi ng a per son t o engage i n any of  t he act s 
descr i bed i n subds.  1.  t o 9.   

9 See supr a ¶6 n. 5 and i nf r a ¶44.  
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r easonabl y f i nd t hat  evi dence showed t hat  on November  30,  2005,  

Conner  car r i ed out  mor e t han one act  const i t ut i ng st al k i ng 

behavi or ,  and t hose act s wer e wi t hi n seven year s af t er  t he 2003 

convi ct i on i nvol v i ng t he same vi ct i m.  

¶7 We t her ef or e af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .  BACKGROUND 

¶8 Thi s case i s t he second case t o ar i se f r om t he 

conf l i c t  t hat  Conner  had wi t h James Gai nor  t hat  began shor t l y 

af t er  t hei r  s i x- mont h r el at i onshi p ended i n 2000.   The t est i mony 

of  wi t nesses,  i ncl udi ng James Gai nor  and Rhonda Gai nor ,  at  t he 

t r i al  det ai l ed year s of  har assi ng i nci dent s t he Gai nor s 

exper i enced t hat  had escal at ed f r om what  mi ght  i ni t i al l y  be 

consi der ed f ai r l y mi nor  annoyances t o di sr upt i ve and di st ur bi ng 

act i ons.   At  one end of  t he spect r um wer e f r equent  pr ank phone 

cal l s i n whi ch t he cal l er  hung up i mmedi at el y,  r epeat ed 

i nst ances when r est aur ant  or der s wer e f al sel y pl aced i n Gai nor ' s  

name,  and an occasi on when t he Gai nor s '  weddi ng r ecept i on 

r eser vat i on was cancel l ed by a cal l er  c l ai mi ng t o speak f or  t he 

Gai nor s.   At  t he ot her  wer e act s t hat  caused ser i ous di sr upt i on 

i n t he Gai nor s '  dai l y l i ves,  such as t he occasi on when a cal l er  

st r anded James Gai nor ' s st epson at  hi s el ement ar y school  by 

l eavi ng a f al se message t hat  he was t o wai t  af t er  school  t o be 

pi cked up r at her  t han t aki ng t he bus home.   Ot her s appear ed 

cal cul at ed t o cause pani c or  di st r ess,  such as t he occasi on when 

a cal l er  l ef t  a f al se message f or  Rhonda Gai nor  pur por t edl y f r om 

t he school  nur se t hat  she needed t o get  t o t he hospi t al  ur gent l y  
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because her  young son was t her e,  and t he occasi on when a cal l er  

t aunt ed her  by aski ng about  a f r i end who had r ecent l y di ed 

unexpect edl y.   Ther e wer e many magazi nes t hat  ar r i ved at  t he 

Gai nor s '  home,  obt ai ned by someone submi t t i ng bogus 

subscr i pt i ons.   Ther e was evi dence of  r epeat ed per sonal  

conf r ont at i ons.   Ther e was evi dence of  a r ange of  damage t o 

pr oper t y,  t oo,  f r om t he i nci dent  when Rhonda Gai nor ' s coat  was 

smear ed wi t h nai l  pol i sh whi l e she had a dent al  appoi nt ment  at  

t he dent i st ' s  of f i ce wher e Conner  wor ked at  t he t i me t o act s of  

vandal i sm t o James Gai nor ' s vehi c l es.   Gai nor  t est i f i ed t o 

havi ng ar r i ved at  hi s vehi c l es on var i ous occasi ons t o f i nd t hat  

t he wi ndshi el ds had been shat t er ed on t wo vehi c l es,  t hat  t he 

pai nt  on door s and hoods had been ext ensi vel y scr at ched or  

" keyed, "  t hat  t he ai r  had been l et  out  of  t he t i r es,  and t hat  

door  l ocks on hi s car  and t r uck had been f i l l ed wi t h a super  

gl ue- t ype subst ance.   Ther e was t est i mony t hat  t he har assi ng 

phone cal l s t o phones at  t he Gai nor s '  home,  pl aces of  wor k,  

school  and f ami l y member s'  homes had been unr el ent i ng,  wi t h t he 

onl y per i od of  r el i ef  coi nci di ng wi t h a per i od of  t i me when 

Conner  was i n j ai l  f or  ot her  unr el at ed convi ct i ons.   Ther e was 

evi dence pr esent ed t hat  Conner  admi t t ed some of  t he act s,  deni ed 

some of  t he act s,  and admi t t ed ot her s af t er  i ni t i al l y  denyi ng 

t hem.   Ther e was al so evi dence of  ni ne convi ct i ons bet ween 1996 

and 2001,  sever al  of  whi ch wer e f or  s i mi l ar  conduct ,  such as 

damage t o vehi c l es and har assi ng phone cal l s,  t ar get i ng t he 

Gai nor s and ot her  per sons unr el at ed t o t hi s case.   Conner  

t est i f i ed;  she deni ed al l  cal l s and al l  damage t o t he Gai nor s '  
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vehi c l es ( even cal l s she had i n pr evi ous pr oceedi ngs admi t t ed) ,  

t hough she admi t t ed keyi ng a car  i n a separ at e unr el at ed 

i nci dent  as r evenge f or  havi ng been wr onged by a per son r el at ed 

t o t he owner  of  t he car .    

¶9 For  pur poses of  anal ysi s of  t he i ssues bef or e us,  

t her e ar e sever al  key poi nt s on t hat  t i mel i ne.   I n 2001,  Conner  

was ar r est ed and char ged wi t h v i ol at i ng a r est r ai ni ng or der  i n 

connect i on wi t h har assi ng act s t ar get i ng t he Gai nor s.   That  case 

i s not  di r ect l y  bef or e us,  but  i t  i s  r el evant  her e because a 

copy of  a mot i on t o admi t  evi dence of  ot her  act s f i l ed i n t hat  

case was appended t o t he compl ai nt  i n t he 2005 st al k i ng case 

agai nst  Conner .   That  document  l i s t ed numer ous al l eged act s of  

har assi ng conduct  t hat  occur r ed bet ween Jul y 2000 and Sept ember  

30,  2001,  summar i zed i n t he St at e' s br i ef  as f ol l ows:  

-  James [ Gai nor ]  and Conner  had been i nvol ved i n a 
br i ef  r el at i onshi p t hat  ended i n May 2000.  

-  James began seei ng Rhonda Sugden i n 2000.  

-  Conner  began cal l i ng James i n t he f i r st  week of  
Jul y,  2000.  

-  I n Oct ober  2000,  Rhonda began r ecei v i ng cal l s  f r om 
Conner .  

-  Conner  ent er ed James'  home on Oct ober  4,  2000,  and 
used hi s phone t o cal l  James,  who was at  Rhonda' s 
home.  

-  On Oct ober  5,  2000,  Conner  and her  s i st er  came t o 
James' s pr oper t y and got  i nt o an ar gument  wi t h James.  
Conner  f ol l owed Rhonda ar ound.  

-  On Oct ober  6,  2000,  Conner  came t o Rhonda' s pl ace of  
empl oyment  and gave her  a l et t er  cont ai ni ng 
accusat i ons about  James.  
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-  I n Oct ober  and November ,  2000,  bot h James and Rhonda 
r ecei ved numer ous pr ank cal l s;  cal l er  I . D.  i dent i f i ed 
t he cal l s as comi ng f r om Conner ' s house and pay 
phones.  

-  Conner  cal l ed Rhonda' s daught er  and mot her  numer ous 
t i mes i n November  and December  2000.  

-  Conner  cal l ed James dur i ng t he f i r st  week of  
December  2000 and st at ed t hat  she was goi ng t o cause 
pr obl ems wi t h Rhonda when t he coupl e at t ended James' s  
wor k Chr i st mas par t y.  

-  Conner  cal l ed Rhonda and r epeat ed her  t hr eat  t o 
cause pr obl ems at  t he Chr i st mas par t y.  

-  Dur i ng t he f i r st  week of  December  2000 James began 
exper i enci ng vandal i sm t o hi s vehi c l e,  i ncl udi ng 
[ f i ndi ng t hat  someone had]  f l at t en[ ed]  hi s t i r es.  

-  On December  15,  2000,  James di scover ed t he 
wi ndshi el d of  hi s t r uck smashed.  

-  On December  25,  2000,  Conner  war ned James t o wat ch 
wher e he par ked [ hi s car ]  so t hat  Conner  " won' t  be 
t empt ed t o"  do somet hi ng t o i t .  

-  On Januar y 2,  2001,  Conner  cal l ed Rhonda' s pl ace of  
empl oyment  t wi ce c l ai mi ng t o be Rhonda' s mot her .  

-  On Januar y 4,  2001,  Conner  cal l ed Rhonda' s son' s 
school  c l ai mi ng t o be Rhonda and t ol d school  of f i c i al s 
t o keep Rhonda' s son of f  t he school  bus because she 
woul d pi ck hi m up.   When no one pi cked her  son up,  
Rhonda had t o l eave wor k t o pi ck hi m up.  

-  On Januar y 24,  2001,  someone cal l ed t wi ce at t empt i ng 
t o cancel  t he r eser vat i on at  t he f aci l i t y  host i ng [ t he 
Gai nor s ' ]  weddi ng r ecept i on.  

-  On Januar y 24,  2001,  someone cal l ed Rhonda' s  pl ace 
of  empl oyment ;  af t er  f i ndi ng out  Rhonda was on j ur y 
dut y,  t he per son cal l ed t he Ri chl and Count y Cl er k of  
Cour t  [ f al sel y]  c l ai mi ng t o be t he school  nur se and 
i nf or med t he cl er k t hat  Rhonda needed t o go t o t he 
emer gency r oom as soon as possi bl e.  Rhonda was excused 
f r om j ur y dut y.  
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-  On Januar y 26,  2001,  a man cal l ed Rhonda f r om a pay 
phone Conner  had pr evi ousl y used and t hr eat ened James.  

-  On Januar y 26,  2001,  James agai n di scover ed t he 
wi ndshi el d of  hi s vehi c l e smashed.  

-  James and Rhonda r ecei ved numer ous magazi ne 
subscr i pt i ons t hey had not  or der ed,  [ and]  r ecei ved 
cr ank phone cal l s at  wor k,  some f r om Conner ' s s i st er .  

-  On Febr uar y 16,  2001,  t he c i r cui t  cour t  enj oi ned 
Conner  f r om har assi ng James and Rhonda.  

-  On Sept ember  29,  2001,  Conner  bar ged i nt o James' s 
r esi dence and demanded he l eave.  

-  On Sept ember  30,  2001,  Conner  cal l ed c l ai mi ng t o be 
" Moni ca" ;  cal l er  I . D.  i dent i f i ed t he cal l  as comi ng 
f r om Conner ' s s i st er ' s r esi dence.  

¶10 I n 2003,  when t hat  case went  t o t r i al ,  t he j ur y 

convi ct ed Conner  of  t hr ee count s of  v i ol at i ng a har assment  

r est r ai ni ng or der .   She al so was convi ct ed on a no cont est  pl ea 

of  t wo count s of  unl awf ul  use of  a t el ephone.   The j udgment s of  

convi ct i on f or  t hose f i ve count s wer e ent er ed June 30 and August  

7 of  2003.    

¶11 I n 2005,  Conner  was char ged i n a compl ai nt  wi t h t wo 

count s of  st al k i ng and one count  of  cr i mi nal  damage t o pr oper t y 

i n connect i on wi t h t he November  30,  2005,  i nc i dent  descr i bed 

above.   The char ges wer e t wo count s of  st al k i ng wi t h a pr evi ous 

convi ct i on wi t hi n seven year s i n v i ol at i on of  Wi s.  St at .  

§ 940. 32( 2m) ( b)  and one count  of  cr i mi nal  damage t o pr oper t y i n 

v i ol at i on of  Wi s.  St at .  § 943. 01( 1) .   Thi s i s t he case t hat  

gi ves r i se t o t he i nst ant  appeal .  
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¶12 The t i mel i ne may al so be hel pf ul  at  t he out set  i n 

sor t i ng t he evi dence at  i ssue i n t hi s case i nt o t he f ol l owi ng 

cat egor i es:    

( 1)  Ther e ar e t he act s t ar get i ng t he Gai nor s f or  whi ch 

Conner  was char ged i n 2001,  and of  t hose,  t he ones f or  whi ch she 

was ul t i mat el y convi ct ed ( unl awf ul  phone cal l s and vi ol at i ons of  

a har assment  r est r ai ni ng or der ) .  

( 2)  Ther e wer e act s under l y i ng pr i or  convi ct i ons f or  cr i mes 

t ar get i ng ot her  v i ct i ms.   Of  t hose,  t he onl y act s we concer n 

our sel ves wi t h ar e t hose t he ci r cui t  cour t  per mi t t ed i nt o 

evi dence i n t hi s case.   The ci r cui t  cour t  per mi t t ed,  as showi ng 

modus oper andi ,  evi dence of  a convi ct i on f or  key i ng t he vehi c l e 

of  a per son r el at ed t o a per son wi t h whom Conner  was i nvol ved i n 

a di sput e. 10  The ci r cui t  cour t  pr ohi bi t ed evi dence of  t he act s 

under l y i ng t he r emai nder  of  t he convi ct i ons,  t hough t he f act  of  

ni ne pr i or  convi ct i ons di d come i n dur i ng Conner ' s own 

t est i mony.  

( 3)  Ther e wer e act s of  har assment  pr i or  t o 2001 t hat  never  

r esul t ed i n char ges.   These i ncl uded pr ank cal l s,  f l at t ened 

t i r es on Gai nor ' s vehi c l e,  wi ndshi el ds shat t er ed on a t r uck and 

car ,  unaut hor i zed ent r ance t o Gai nor ' s home by Conner ,  t hr eat s  

t o damage pr oper t y,  and t he bogus magazi ne subscr i pt i ons sent  t o 

                                                 
10 The j ur y i nst r uct i on r egar di ng t hi s evi dence st at ed t hat  

i t  was f or  t he pur pose of  i dent i t y;  Conner  di d not  obj ect  t o t he 
j ur y i nst r uct i on,  so we need not  addr ess t he r eason f or  any 
appar ent  di scr epancy bet ween t he r eason gi ven by t he cour t  i n 
r ul i ng on t he mot i on and t he subsequent l y gi ven j ur y 
i nst r uct i on.  
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t he Gai nor  addr ess.   These act s  wer e det ai l ed i n t he mot i on t o 

admi t  ot her - act s evi dence t hat  was f i l ed i n a 2001 case,  pr i or  

t o t he i nst ant  case and r eci t ed above.  

( 4)  Ther e wer e ot her  unchar ged act s t hat  t he pr osecut or  

al l eged Conner  had done bet ween 2001 and 2005,  such as t he 

dumpi ng of  a gal l on of  pai nt  on Gai nor ' s t r uck,  a vehi c l e 

scr at ched,  spr ay pai nt  spr ayed on t r uck,  a car  wi ndshi el d 

smashed,  l ocks on car  and on t r uck vandal i zed wi t h gl ue,  car  

scr at ched on bot h s i des,  and ongoi ng cr ank cal l s t o home,  wor k,  

and t he school  Gai nor ' s st epson at t ended.   These act s wer e 

t est i f i ed t o by t he Gai nor s and ot her  wi t nesses at  t r i al .  

( 5)  Ther e ar e t he act s al l eged t o have occur r ed on November  

30,  2005.   Thi s conduct  was det ai l ed i n t he compl ai nt  dat ed 

December  7,  2005.   I n t he pol i ce r epor t s appended t o t he 

compl ai nt ,  t he i nci dent  i s descr i bed as happeni ng i n t he 

mi daf t er noon of  November  30,  2005.   James Gai nor  had l ef t  hi s 

vehi c l e par ked near  hi s wor kpl ace,  t he Ri chl and Cent er  post  

of f i ce,  wi t h t he i nt ent i on of  havi ng hi s wi f e pi ck hi m up af t er  

wor k t o dr i ve t hei r  son t o a doct or ' s appoi nt ment  i n Madi son.   

When he came out  of  t he post  of f i ce t hat  af t er noon,  he not i ced 

someone wal ki ng ar ound hi s vehi c l e and t hen saw t hat  t he vehi c l e 

had been scr at ched on ever y s i de,  i ncl udi ng t he hood.   He 

r ecogni zed t hat  t he per son he had not i ced next  t o t he t r uck was 

Conner  and angr i l y  shout ed at  her  t hat  he had seen her  

scr at chi ng t he t r uck.   Conner  had been wal ki ng away f r om hi m,  

but  t ur ned t o f ace hi m and angr i l y  deny t hat  he had seen her  do 

anyt hi ng;  she t hen went  t o her  own car  and dr ove away.   Rhonda 
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Gai nor  had dr i ven up t o pi ck up James Gai nor  and wi t nessed t he 

conf r ont at i on,  as di d Gai nor ' s s t epson.   The Gai nor s cal l ed t he 

pol i ce f r om a cel l  phone,  r epor t ed t he i nci dent ,  and t hen l ef t  

t o t ake t hei r  chi l d t o t he doct or .   The of f i cer  who r esponded t o 

t he scene i ncl uded i n hi s r epor t  t hat  t he scr at ches had l ef t  a 

l ar ge quant i t y of  pai nt  chi ps t hat  he col l ect ed as evi dence.   He 

al so obser ved f r esh f oot pr i nt s i n t he snow bet ween t he cur b next  

t o t he t r uck and t he si dewal k.   The Gai nor s l at er  gave 

addi t i onal  st at ement s t o t he pol i ce,  as di d Conner .  

( 6)  Ther e ar e act s al l eged t o have occur r ed st ar t i ng 

November  3,  2005,  and cont i nui ng i nt o mi d- 2006.   These i ncl uded 

mul t i pl e occasi ons of  f ood or der s pl aced at  r est aur ant s i n t he 

Gai nor s '  name,  cal l s t o Rhonda Gai nor ' s par ent s '  home,  a cal l  t o 

Rhonda Gai nor ' s wor kpl ace,  Wal - Mar t ,  pur por t i ng t o be Rhonda 

Gai nor  and not i f y i ng her  super vi sor  t hat  she woul d not  be 

r epor t i ng t o wor k f or  t wo weeks,  and a t aunt i ng cal l  t o Rhonda 

Gai nor  at  wor k i nqui r i ng about  a f r i end who had di ed t hat  week.   

Thi s evi dence i s descr i bed i n t he St at e' s ot her - act s evi dence 

mot i on f i l ed i n t hi s case.  

¶13 An under st andi ng of  t he cat egor i es of  act s i s 

necessar y t o an under st andi ng of  bot h of  Conner ' s ar gument s.   

The f i r st  i s t hat  i n v i ol at i on of  due pr ocess not i ce 

r equi r ement s,  t he compl ai nt  and i nf or mat i on char ged st al k i ng 

cr i mes t hat  i ncl ude an el ement  of  a " cour se of  conduct , "  i . e. ,  

" a ser i es of  t wo or  mor e act s, "  yet  a s i ngl e i nci dent  on 

November  30,  2005 i s l i s t ed as a f act ual  basi s f or  t he char ges.   

Conner  ar gues t hat  she had no not i ce of  what  speci f i c  act s she 
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woul d be r equi r ed t o def end agai nst  as t o t hese char ges.   

Fur t her ,  t he St at e t hen was per mi t t ed t o i nt r oduce act s f r om t he 

f i r st  t hr ough f our t h cat egor i es,  bot h convi ct i ons and unchar ged 

act s,  as ot her - act s evi dence.   Conner ' s ar gument ,  i n ot her  

wor ds,  i s  t hat  evi dence t hat  mi ght  pr oper l y have been admi t t ed 

as " ot her - act s evi dence"  was essent i al l y  conver t ed i nt o evi dence 

of  an el ement  of  t he cr i me wi t hout  t hose act s ever  havi ng been 

pr oper l y char ged as such.    

¶14 The second of  Conner ' s chal l enges concer ns t he 

quest i on of  whi ch cat egor y or  cat egor i es of  act s may be used t o 

pr ove t he " wi t hi n seven year s af t er  t he pr i or  convi ct i on"  

el ement  such t hat  t he cr i me becomes a Cl ass H f el ony.   I f  t he 

st at ut e r equi r es t hat  a new " cour se of  conduct "  must  be pr oved 

af t er  t he 2003 convi ct i on,  t hen t he convi ct i on her e was not  

pr oper l y obt ai ned,  Conner  ar gues,  because i n t hi s case,  t he j ur y 

was di r ect ed t o consi der  t he 2003 convi ct i ons t hemsel ves as 

f ul f i l l i ng t he cour se of  conduct  el ement  f or  t he pr esent  char ge.   

Even t hough t her e wer e al l eged act s f r om 2003 t hr ough 2005 t hat  

mi ght ,  i f  pr oved,  ot her wi se sat i sf y t he r equi r ement ,  t hose act s 

wer e not  char ged.  

¶15 At  t he c i r cui t  cour t ,  Conner  moved t o di smi ss t he 

char ges on t he gr ounds t hat  t he compl ai nt  f ai l ed t o est abl i sh 

pr obabl e cause because t he si ngl e i nci dent  coul d not  const i t ut e 

a " cour se of  conduct . "   The mot i on was deni ed.   The St at e moved 

t o i nt r oduce evi dence of  ot her  cr i mes,  wr ongs,  or  act s,  pur suant  
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t o Wi s.  St at .  § 904. 04( 2) ( a)  ( 2005- 06) . 11  The mot i on sought  t o 

i nt r oduce evi dence of  some unchar ged conduct  di r ect ed at  t he 

Gai nor s and t hei r  f ami l y and f our  pr i or  convi ct i ons f or  s i mi l ar  

conduct .   As not ed above,  t he c i r cui t  cour t  per mi t t ed t he 

i nt r oduct i on of  t he evi dence r el at ed t o t he Gai nor s and t o t he 

convi ct i on f or  keyi ng a vehi c l e i n an unr el at ed case.   The j ur y 

hear d t hr ee days of  t est i mony.   The pr osecut i on pr esent ed t he 

f ol l owi ng wi t nesses i n addi t i on t o t he of f i cer s who i nvest i gat ed 

t he case:  James and Rhonda Gai nor  bot h t est i f i ed concer ni ng t he 

event s of  November  30 and t he hi st or y of  event s dat i ng t o 2000.   

Thei r  young son,  who wi t nessed t he November  30 al t er cat i on,  al so 

t est i f i ed.   Rhonda Gai nor ' s daught er  t est i f i ed about  t he cal l s  

she had answer ed at  her  mot her ' s home dur i ng 2000 and 2001,  

st at i ng t hat  i n some cal l s Conner  i dent i f i ed her sel f  and i n 

ot her s she gave a di f f er ent  name,  but  t hat  t he voi ce had been 

r ecogni zabl y her s.   Conner ' s pr obat i on of f i cer  t est i f i ed t hat  

Conner  had gi ven her  a st at ement  admi t t i ng keyi ng Joy St ol t z ' s 

vehi c l e i n 2003.   The I T manager  f r om Conner ' s pr evi ous empl oyer  

t est i f i ed t hat  he had t r aced pr ank cal l s i n 2001 at  t he r equest  

of  t he sher i f f  and had det er mi ned t hat  t hey had come f r om 

Conner ' s wor k phone.   St ol t z t est i f i ed t hat  she had seen Conner  

                                                 
11 The r el evant  por t i on of  t hi s st at ut e pr ovi des,  " Except  as 

pr ovi ded i n par .  ( b) ,  evi dence of  ot her  cr i mes,  wr ongs,  or  act s 
i s not  admi ssi bl e t o pr ove t he char act er  of  a per son i n or der  t o 
show t hat  t he per son act ed i n conf or mi t y t her ewi t h.  Thi s 
subsect i on does not  excl ude t he evi dence when of f er ed f or  ot her  
pur poses,  such as pr oof  of  mot i ve,  oppor t uni t y,  i nt ent ,  
pr epar at i on,  pl an,  knowl edge,  i dent i t y,  or  absence of  mi st ake or  
acci dent . "   Wi s.  St at .  § 904. 04( 2) ( a)  ( 2005- 06) .  
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keyi ng her  vehi c l e i n her  dr i veway at  ni ght  and t hen f l eei ng 

bef or e t he pol i ce ar r i ved.   She descr i bed " deep scr at ches al l  on 

[ t he]  hood,  al l  down t he si de and on [ t he]  t r unk. "    

¶16 Conner  t est i f i ed and pr esent ed wi t nesses i ncl udi ng 

sever al  f ami l y member s and an acquai nt ance,  as wel l  as t he 

l i br ar y di r ect or ,  and a payr ol l  cust odi an f r om t he hospi t al  

wher e she wor ked who pr esent ed evi dence t hat  she had not  been 

cl ocked i n on one day i n 2003 when a cal l  was al l egedl y made 

f r om her  wor k phone.   The def ense al so,  by pr esent i ng a 

comput er - gener at ed vi deo r eenact ment  of  t he November  30 i nci dent  

and exper t  t est i mony about  t he r eenact ment ,  sought  t o pr ove t hat  

Conner  coul d not  have been near  t he vehi c l e,  and t hat  t he 

conf r ont at i on coul d not  have happened as t he Gai nor s had 

t est i f i ed i t  di d.   The j ur y r et ur ned a ver di ct  of  gui l t y on t he 

count  of  st al k i ng James Gai nor  and ver di ct s of  not  gui l t y on t he 

count s of  cr i mi nal  damage t o pr oper t y and of  st al k i ng Rhonda 

Gai nor .   Conner  br ought  a mot i on f or  j udgment  not wi t hst andi ng 

t he ver di ct ,  whi ch was deni ed,  and t hen appeal ed t he convi ct i on.   

The cour t  of  appeal s af f i r med t he convi ct i on.   I t  r easoned t hat  

Conner ' s not i ce i ssue was wi t hout  mer i t  because t he i nf or mat i on 

cont ai ned al l egat i ons cor r espondi ng t o each of  t he el ement s of  

st al k i ng i n t he st at ut e,  sat i sf y i ng t he not i ce r equi r ement ,  and 

t hat  Conner ' s chal l enge t o t he appl i cat i on of  t he st at ut e was 

wi t hout  mer i t  because " t he f i nal  act  char ged,  t he keyi ng of  t he 

Gai nor s '  vehi c l e,  occur r ed wi t hi n seven year s of  Conner ' s 

pr evi ous convi ct i on. "  St at e v.  Conner ,  2009 WI  App 143,  ¶19,  321 

Wi s.  2d 449,  775 N. W. 2d 105.  
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I I .  STANDARD OF REVI EW 

¶17 Wher e t he suf f i c i ency of  a pl eadi ng i s chal l enged on 

const i t ut i onal  gr ounds,  i t  pr esent s a quest i on of  l aw t hat  i s 

r evi ewed wi t hout  def er ence.   St at e v.  Chamber s,  173 Wi s.  2d 237,  

251,  496 N. W. 2d 191 ( Ct .  App.  1992) .   The second i ssue i n t hi s  

case r equi r es i nt er pr et i ng a st at ut e,  Wi s.  St at .  § 940. 32( 2)  and 

( 2m) ( b) ;  st at ut or y i nt er pr et at i on pr esent s a quest i on of  l aw,  

whi ch t hi s cour t  r evi ews de novo.   St at e v.  Davi s,  2008 WI  71,  

¶18,  310 Wi s.  2d 583,  751 N. W. 2d 332.  

I I I .  ANALYSI S 

¶18 As al r eady not ed,  t her e ar e t wo i ssues t o r esol ve i n 

t hi s case.   They ar e 1)  whet her  Conner  r ecei ved const i t ut i onal l y 

adequat e not i ce of  al l egat i ons r el at i ng t o t he cour se of  conduct  

el ement  of  t he st al k i ng st at ut e and 2)  whet her ,  i n t he pr ovi s i on 

descr i bi ng a Cl ass H f el ony,  t he el ement  r equi r i ng t hat  t he 

" pr esent  v i ol at i on"  occur  wi t hi n seven year s of  a pr i or  

convi ct i on i s sat i sf i ed wher e a s i ngl e post - convi ct i on i nci dent ,  

r at her  t han a ser i es of  act s,  i s  al l eged i n t he compl ai nt  and 

i nf or mat i on.  

¶19 Conner  was convi ct ed under  Wi s.  St at .  § 940. 32( 2)  and 

t he convi ct i on became a Cl ass H f el ony under  Wi s.  St at .  

§ 940. 32( 2m) ( b) .   Those pr ovi s i ons st at e:   

( 2)  Whoever  meet s al l  of  t he f ol l owi ng cr i t er i a i s 
gui l t y of  a Cl ass I  f el ony:  

( a)  The act or  i nt ent i onal l y engages i n a cour se of  
conduct  di r ect ed at  a speci f i c  per son t hat  woul d cause 
a r easonabl e per son under  t he same ci r cumst ances t o 
suf f er  ser i ous emot i onal  di st r ess or  t o f ear  bodi l y 
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i nj ur y t o or  t he deat h of  hi msel f  or  her sel f  or  a 
member  of  hi s or  her  f ami l y or  househol d.  

( b)  The act or  knows or  shoul d know t hat  at  l east  one 
of  t he act s t hat  const i t ut e t he cour se of  conduct  wi l l  
cause t he speci f i c  per son t o suf f er  ser i ous emot i onal  
di st r ess or  pl ace t he speci f i c  per son i n r easonabl e 
f ear  of  bodi l y i nj ur y t o or  t he deat h of  hi msel f  or  
her sel f  or  a member  of  hi s or  her  f ami l y or  househol d.  

( c)  The act or ' s act s cause t he speci f i c  per son t o 
suf f er  ser i ous emot i onal  di st r ess or  i nduce f ear  i n 
t he speci f i c  per son of  bodi l y i nj ur y t o or  t he deat h 
of  hi msel f  or  her sel f  or  a member  of  hi s or  her  f ami l y  
or  househol d.  

 .  .  .   

( 2m)  Whoever  v i ol at es sub.  ( 2)  i s gui l t y of  a Cl ass H 
f el ony i f  any of  t he f ol l owi ng appl i es:  

 .  .  .   

( b)  The act or  has a pr evi ous convi ct i on f or  a cr i me,  
t he v i ct i m of  t hat  cr i me i s t he v i ct i m of  t he pr esent  
v i ol at i on of  sub.  ( 2) ,  and t he pr esent  v i ol at i on 
occur s wi t hi n 7 year s af t er  t he pr i or  convi ct i on.  

Wi s.  St at .  § 940. 32( 2) ,  ( 2m) ( b) .  

Conner ' s chal l enges cent er  on t he " cour se of  conduct "  el ement ,  

as not ed above.   She ar gues t hat  t he St at e f ai l ed t o al l ege a 

cour se of  conduct  as t o t he char ges and f ai l ed t o al l ege a new 

cour se of  conduct  f ol l owi ng t he 2003 convi ct i ons as i s necessar y 

t o el evat e t he char ges t o Cl ass H f el oni es.   " Cour se of  conduct "  

i s  def i ned i n Wi s.  St at .  § 940. 32( 1) ( a)  as f ol l ows:  

 
“ Cour se of  conduct ”  means a ser i es of  2 or  mor e act s 
car r i ed out  over  t i me,  however  shor t  or  l ong,  t hat  
show a cont i nui t y of  pur pose,  i ncl udi ng any of  t he 
f ol l owi ng:  

1.  Mai nt ai ni ng a v i sual  or  phys i cal  pr oxi mi t y t o t he 
v i ct i m.  
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2.  Appr oachi ng or  conf r ont i ng t he v i ct i m.  

3.  Appear i ng at  t he v i ct i m' s wor kpl ace or  cont act i ng 
t he v i ct i m' s empl oyer  or  cowor ker s.  

4.  Appear i ng at  t he v i ct i m' s home or  cont act i ng t he 
v i ct i m' s nei ghbor s.  

5.  Ent er i ng pr oper t y owned,  l eased,  or  occupi ed by t he 
v i ct i m.  

6.  Cont act i ng t he v i ct i m by t el ephone or  causi ng t he 
vi ct i m' s t el ephone or  any ot her  per son' s t el ephone t o 
r i ng r epeat edl y or  cont i nuousl y,  r egar dl ess of  whet her  
a conver sat i on ensues.  

6m.  Phot ogr aphi ng,  v i deot api ng,  audi ot api ng,  or ,  
t hr ough any ot her  el ect r oni c means,  moni t or i ng or  
r ecor di ng t he act i v i t i es of  t he v i ct i m.  Thi s 
subdi v i s i on appl i es r egar dl ess of  wher e t he act  
occur s.  

7.  Sendi ng mat er i al  by any means t o t he v i ct i m or ,  f or  
t he pur pose of  obt ai ni ng i nf or mat i on about ,  
di ssemi nat i ng i nf or mat i on about ,  or  communi cat i ng wi t h 
t he v i ct i m,  t o a member  of  t he v i ct i m' s f ami l y or  
househol d or  an empl oyer ,  cowor ker ,  or  f r i end of  t he 
v i ct i m.  

8.  Pl aci ng an obj ect  on or  del i ver i ng an obj ect  t o 
pr oper t y owned,  l eased,  or  occupi ed by t he v i ct i m.  

9.  Del i ver i ng an obj ect  t o a member  of  t he v i ct i m' s 
f ami l y or  househol d or  an empl oyer ,  cowor ker ,  or  
f r i end of  t he v i ct i m or  pl aci ng an obj ect  on,  or  
del i ver i ng an obj ect  t o,  pr oper t y owned,  l eased,  or  
occupi ed by such a per son wi t h t he i nt ent  t hat  t he 
obj ect  be del i ver ed t o t he v i ct i m.  

10.  Causi ng a per son t o engage i n any of  t he act s 
descr i bed i n subds.  1.  t o 9.  

A.  The due pr ocess not i ce c l ai m 

¶20 The f r amewor k f or  anal yzi ng a c l ai m of  i nadequat e 

not i ce of  char ges,  set  f or t h i n Hol esome v.  St at e,  40 
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Wi s.  2d 95,  161 N. W. 2d 283 ( 1968) ,  was di scussed and put  i nt o 

i t s const i t ut i onal  cont ext  i n St at e v.  Geor ge,  69 Wi s.  2d 92,  

230 N. W. 2d 253 ( 1975) .  The Geor ge cour t  f i r st  not ed t hat  " t he 

scope of  t he st at e' s l at i t ude [ wi t h]  r espect  [ t o al l egi ng wi t h 

pr eci s i on t he t i me of  t he commi ssi on of  a cr i me]  i s r est r i ct ed 

by due pr ocess and by ar t .  I ,  sec.  7 of  t he Wi sconsi n 

Const i t ut i on and t he si xt h amendment  t o t he Uni t ed St at es 

Const i t ut i on whi ch guar ant ee t o an accused t he r i ght  t o be 

i nf or med of  ' t he nat ur e and cause of  t he accusat i on. ' "  Geor ge,  

69 Wi s.  2d at  97.   I t  t hen quot ed t he t est  f r om Hol esome:  
 

I n or der  t o det er mi ne t he suf f i c i ency of  t he char ge,  
t wo f act or s ar e consi der ed.  They ar e whet her  t he 
accusat i on i s such t hat  t he def endant  det er mi ne 
whet her  i t  st at es an of f ense t o whi ch he i s abl e t o 
pl ead and pr epar e a def ense and whet her  convi ct i on or  
acqui t t al  i s  a bar  t o anot her  pr osecut i on f or  t he same 
of f ense.  

I d.  

¶21 Hol esome,  i n t ur n,  c i t es i t s t est  as or i gi nat i ng i n 

sever al  ear l i er  cases i ncl udi ng an 1863 case,  Fi nk v.  Ci t y of  

Mi l waukee,  17 Wi s.  26 ( 1863) .   Hol esome,  40 Wi s.  2d at  102 n. 2.   

I n Fi nk,  a def endant  had been char ged wi t h a v i ol at i on of  a c i t y 

or di nance t hat  cr eat ed a f i ne f or  any per son gui l t y of  

i nt oxi cat i on,  i ndecent  exposur e,  obscene l anguage,  " l oud,  

boi st er ous or  i nsul t i ng l anguage,  t endi ng t o i nc i t e a br each of  

t he peace, "  or  di sor der l y conduct .   Fi nk,  17 Wi s.  at  28.   As t he 

Fi nk cour t  not ed i n r ever si ng t he j udgment ,  " I t  wi l l  be seen 

t hat  t hi s or di nance pr ovi des f or  t he puni shment  of  f i ve di st i nct  
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of f enses,  and i t  i s  ut t er l y i mpossi bl e t o det er mi ne f r om t he 

compl ai nt  wi t h whi ch one t he par t y was char ged. "   I d.   I t  was i n 

t hi s cont ext  t hat  t he t est  t hat  came t o be known as t he Hol esome 

t est  was f i r st  set  f or t h:    

Now i t  i s  an el ement ar y r ul e of  cr i mi nal  l aw,  
t hat  .  .  .  t he f act s and ci r cumst ances whi ch 
const i t ut e t he of f ense .  .  .  must  be st at ed wi t h such 
cer t ai nt y and pr eci s i on t hat  t he def endant  may be 
enabl ed t o j udge whet her  t hey const i t ut e an i ndi ct abl e 
of f ense or  not ,  i n or der  t hat  he may demur  or  pl ead t o 
t he i ndi ct ment  accor di ngl y,  pr epar e hi s def ense,  and 
be abl e t o pl ead t he convi ct i on or  acqui t t al  i n bar  of  
anot her  pr osecut i on f or  t he same of f ense. "    

Fi nk,  17 Wi s.  at  28- 29.    

I n Fi nk,  t he char gi ng document s f ai l ed bot h pr ongs of  t he t est  

because bot h t he or di nance and t he char gi ng document  wer e 

i mpr eci sel y dr af t ed.   I d.   The cour t  al so not ed t hat  t he r ecor d 

woul d not  i ndi cat e f or  what  speci f i c  of f ense t he def endant  woul d 

have been convi ct ed.   I d.  at  28.  

¶22 Conner  concedes t hat  she had suf f i c i ent  not i ce as t o 

t he November  30 i nci dent ,  and at  or al  ar gument  conceded i n 

r esponse t o quest i oni ng f r om t he cour t  t hat  a pr osecut i on based 

on a t heor y t hat  her  conduct  on t hat  dat e sat i sf i ed t he " cour se 

of  conduct "  el ement  woul d not  be chal l engeabl e on t hese gr ounds.   

She ar gues,  however ,  t hat  as t he case was act ual l y t r i ed and 

ar gued t o t he j ur y,  she di d not  have not i ce t hat  cer t ai n 

evi dence woul d ul t i mat el y be used t o sat i sf y t he cour se of  

conduct  el ement  because t he St at e was i mpr oper l y al l owed at  
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t r i al  t o expand t he scope of  t he of f ense t o a cour se of  conduct  

spanni ng f i ve year s. 12 

¶23 Conner  ar gues t hat  under  t he not i ce pr ong of  t he t est ,  

t he f act s of  t hi s case par al l el  t hose of  Kauf man,  a case wher e 

t he cour t  of  appeal s r ever sed a j udgment  because t he St at e had 

char ged an of f ense as havi ng occur r ed bet ween t wo speci f i ed 

dat es and t hen sought  t o t r eat  t he of f ense as a cont i nui ng 

vi ol at i on,  i nt r oduci ng evi dence f r om pr i or  dat es.   St at e v.  

Kauf man,  188 Wi s.  2d 485,  491- 93,  525 N. W. 2d 138 ( Ct .  App.  

1994) .   The Kauf man cour t  hel d t hat  t he St at e was " bound by t he 

t i me per i od speci f i ed i n t he i nf or mat i on. "   I d.  at  493.   Conner  

ar gues t hat  Kauf man' s r easoni ng i s appl i cabl e her e and woul d bar  

any use of  act s f r om pr i or  t o November  30,  2005,  t he dat e gi ven 

i n t he compl ai nt ,  f or  t he pur pose of  pr ovi ng t he cour se of  

conduct  el ement  of  t he char ge.   

¶24 The St at e count er s t hat  t he compl ai nt  must  be gi ven " a 

common sense r eadi ng, " 13 t hat  t he i nf or mat i on need not  r epeat  

f act s set  f or t h i n t he compl ai nt , 14 and t hat  t he compl ai nt  may 

i ncor por at e a document , 15 as t he compl ai nt  agai nst  Conner  
                                                 

12 Her  ot her  r el at ed chal l enge,  t hat  i t  was i mpr oper  f or  t he 
St at e t o be al l owed t o use t he 2003 convi ct i ons t hemsel ves t o 
sat i sf y t he cour se of  conduct  el ement  because t he " pr esent  
v i ol at i on"  must  have occur r ed af t er  t he pr evi ous convi ct i on,  
i mpl i cat es t he appl i cat i on of  t he st at ut e addr essed i n t he 
second par t  of  t he anal ysi s,  see i nf r a Par t  I I I . B.  

13 St at e v.  Smaxwel l ,  2000 WI  App 112,  ¶5,  235 Wi s.  2d 230,  
612 N. W. 2d 756.  

14 Copeni ng,  103 Wi s.  2d at  577.  

15 Wi l l i ams,  47 Wi s.  2d at  252.  
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pr oper l y di d.   The compl ai nt  at t aches and expl i c i t l y 

i ncor por at es:  

1)  pol i ce r epor t s of  t wo of f i cer s det ai l i ng t he i nvest i gat i on of  

t he November  30 i nci dent ;  

2)  a pr oper t y cr i me non- consent  f or m r el at ed t o t he November  30 

i nci dent ,  s i gned by t he Gai nor s;  and 

3)  a copy of  a mot i on f i l ed i n t he pr i or  case seeki ng t o admi t  

evi dence of  ot her  act s by Conner  and l i s t i ng at  l east  27 

speci f i c  act s and speci f y i ng t he dat e on whi ch each i s al l eged 

t o have occur r ed.   

¶25 The t est  we appl y i s whet her  t he compl ai nt  and 

i nf or mat i on " st at e[ ]  an of f ense t o whi ch [ t he def endant ]  i s  abl e 

t o pl ead and pr epar e a def ense"  and " whet her  a convi ct i on or  

acqui t t al  i s  a bar  t o anot her  pr osecut i on f or  t he same of f ense. "   

St at e v.  Copeni ng,  103 Wi s.  2d 564,  573,  309 N. W. 2d 850 ( Ct .  

App.  1981) .   Of  t he cases i n whi ch Wi sconsi n cour t s have had 

occasi on t o appl y t he Hol esome t est ,  t he chal l enge pr esent ed 

her e most  c l osel y r esembl es t hose i n whi ch t he al l eged l ack of  
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not i ce ar i ses f r om t he compl ai nt ' s l ack of  speci f i c i t y about  

when i n a l ong per i od of  t i me t he al l eged cr i me t ook pl ace. 16   

¶26 The t wo cases t hat  ar e on poi nt 17 i nvol ve al l egat i ons 

of  i l l egal  conduct  t hat  spans a per i od of  t i me.   I n t he f i r st ,  

St at e v.  Geor ge,  t he St at e had appeal ed t he di smi ssal  of  29 

count s char gi ng t he def endant  wi t h i l l egal l y t aki ng bet s on 

f oot bal l  and basket bal l  games.   St at e v.  Geor ge,  69 Wi s.  2d 92,  

                                                 
16 St at e v.  Geor ge,  69 Wi s.  2d 92,  230 N. W. 2d 253 ( 1975)  

( af f i r mi ng ci r cui t  cour t ' s  di smi ssal  of  cer t ai n count s because 
" each count  cover s an expansi ve per i od of  t i me wi t hout  st at i ng 
at  what  poi nt  or  poi nt s dur i ng t hat  per i od t he al l eged cr i mes 
wer e commi t t ed" ) ;  St at e v.  Sor enson,  143 Wi s.  2d 226,  421 
N. W. 2d 77 ( 1988)  ( f i ndi ng no const i t ut i onal  v i ol at i on of  not i ce 
wher e char gi ng document s al l eged an occur r ence of  sexual  cont act  
had occur r ed dur i ng a s i x- week per i od of  t i me) ;  St at e v.  
Fawcet t ,  145 Wi s.  2d 244,  426 N. W. 2d 91 ( Ct .  App.  1988)  ( f i ndi ng 
suf f i c i ent  not i ce wher e char gi ng document s al l eged sexual  
assaul t s occur r i ng dur i ng s i x mont hs pr ecedi ng December  1985) ;  
St at e v.  Mi l l er ,  2002 WI  App 197,  257 Wi s.  2d 124,  650 
N. W. 2d 850 ( f i ndi ng al l egat i ons cover i ng f our - year  char gi ng 
per i od suf f i c i ent  t o per mi t  a def endant  t o pr epar e a def ense) .   
Two ot her  l i nes of  cases i nvol v i ng not i ce chal l enges ar e t hose 
i nvol v i ng convi ct i ons f or  l esser  i ncl uded of f enses,  as i n 
Hol esome ( e. g. ,  Mar t i n v.  St at e,  57 Wi s.  2d 499,  204 N. W. 2d 499 
( 1973) )  and t hose chal l engi ng on not i ce gr ounds t he " on or  about  
[ dat e] "  l anguage commonl y used i n char gi ng document s ( e. g. ,  
Bl enski  v.  St at e,  73 Wi s.  2d 685,  245 N. W. 2d 906 ( 1976) ;  Thomas 
v.  St at e,  92 Wi s.  2d 372,  284 N. W. 2d 917 ( 1979) ) .  

17 Because t he cases t hat  i nvol ve al l egat i ons of  sexual  
assaul t  of  a chi l d i mpl i cat e consi der at i ons not  r el evant  t o t hi s 
case,  we do not  l ook t o t he r easoni ng of  t hose cases as t o t he 
not i ce pr ong of  t he t est .   See,  e. g. ,  Fawcet t ,  145 Wi s.  2d at  
254 ( " I n a case i nvol v i ng a chi l d v i ct i m .  .  .  a mor e f l exi bl e 
appl i cat i on of  not i ce r equi r ement s i s r equi r ed and per mi t t ed.   
The vagar i es of  a chi l d' s memor y mor e pr oper l y go t o t he 
cr edi bi l i t y  of  t he wi t ness and t he wei ght  of  t he t est i mony,  
r at her  t han t o t he l egal i t y of  t he pr osecut i on i n t he f i r st  
i nst ance. " ) .  
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94- 95,  230 N. W. 2d 253 ( 1975) .   Wi t hout  gi v i ng t he speci f i c  act s 

or  when t hey wer e commi t t ed,  each of  t he di smi ssed count s 

al l eged i l l egal  act s t hat  occur r ed at  some poi nt  dur i ng per i ods 

of  t i me t hat  wer e as l ong as f our  mont hs.   I d.  at  94- 96.   The 

cour t  hel d t hat  t he compl ai nt  sat i sf i ed nei t her  pr ong of  t he 

Hol esome t est  and uphel d t he di smi ssal  of  t he count s as t o t he 

not i ce pr ong on t he f ol l owi ng gr ounds:  

[ I ] f  t he t went y- ni ne di smi ssed count s al l ege 
cont i nuous of f enses t hey ar e f aul t y because t hey ar e 
mul t i pl i c i t ous.   I f  t hey al l ege si ngl e of f enses t hey 
ar e f aul t y because t hey ar e dupl i c i t ous,  vague and ar e 
not  suf f i c i ent  t o af f or d t he def endant  a basi s t o 
pl ead or  pr epar e a def ense.  

I d.  at  99- 100.  

¶27 The second case t hat  i s ar guabl y compar abl e t o 

Conner ' s i s St at e v.  Kauf man,  whi ch i nvol ved t wo count s of  a 

cont i nui ng vi ol at i on of  st at ut es pr ohi bi t i ng wel f ar e f r aud.   

Kauf man,  188 Wi s.  2d at  488.   Ther e t he St at e al l eged a 

v i ol at i on spanni ng t he t i me bet ween June 21 and Sept ember  22,  

1991,  and t hen sought  t o br oaden t he scope of  t he cont i nui ng 

of f ense t o i ncl ude evi dence f r om bef or e t hat  per i od.   I d.  at  

491- 93.   Whi l e t he chal l enge i n Kauf man appear s t o have been t o 

t he suf f i c i ency of  t he evi dence,  unl i ke Conner ' s chal l enge,  t he 

det er mi nat i on of  whet her  a cont i nui ng of f ense was al l eged 

r equi r ed an anal ysi s of  t he suf f i c i ency of  t he char gi ng 

document s,  and t he cour t ' s  anal ysi s al l uded t o const i t ut i onal  

not i ce r equi r ement s and ci t ed t o t he pages of  Geor ge t hat  

di scuss Hol esome.   Kauf man,  180 Wi s.  2d at  490,  492.   The cour t  

f ound t hat  t he compl ai nt  was i nsuf f i c i ent  because " t he St at e di d 
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not  al l ege a dat e f r om whi ch t he cont i nui ng of f ense al l egedl y 

began"  whi ch made i t  i mpossi bl e f or  Kauf man t o know t hat  " she 

woul d have t o pr epar e a def ense t o a cont i nui ng vi ol at i on. "   I d.  

at  492.  

¶28 The compl ai nt  i n Conner ' s case suf f er s f r om nei t her  of  

t he pr obl ems pr esent  i n Geor ge and Kauf man.   Unl i ke t he f aul t y 

char gi ng document s i n Geor ge,  f or  exampl e,  t he compl ai nt  her e,  

wi t h i t s i ncor por at ed document s,  l i s t ed 27 dat es on whi ch 

speci f i c  act s occur r ed.   And unl i ke t he i ncompl et e compl ai nt  i n 

Kauf man, 18 whi ch f ai l ed t o gi ve not i ce of  a cont i nui ng vi ol at i on,  

t he compl ai nt  agai nst  Conner  al l eged a " cour se of  conduct "  and 

al l eged t hat  " t he basi s f or  t he compl ai nant ' s char ge i s 

cont ai ned i n t he at t ached pol i ce r epor t s .  .  .  ,  t he Pr oper t y 

Cr i me Non- consent  St at ement  s i gned by James Gai nor  and Rhonda 

Sugden and t he f act ual  basi s cont ai ned i n t he at t ached Mot i on t o 

I nt r oduce Evi dence of  Ot her  Cr i mes,  Wr ongs or  Act s .  .  .  [ i n a 

separ at e case] ,  al l  of  whi ch ar e i ncor por at ed i nt o t hi s 

Compl ai nt  by t hi s r ef er ence and at t achment s. "   I t  i s ,  of  cour se,  

                                                 
18 I ndeed,  t he Kauf man cour t  cont r ast ed t he at t empt  t o 

i mpr oper l y expand t he pr osecut i on wi t h a compl ai nt  i n anot her  
wel f ar e f r aud pr osecut i on,  John v.  St at e,  96 Wi s.  2d 183,  291 
N. W. 2d 502 ( 1980) ,  t hat  di d not  r un af oul  of  not i ce 
r equi r ement s.   Kauf man,  188 Wi s.  2d at  493.   I n John,  t he 
char ged vi ol at i on was al l eged t o have occur r ed f r om Apr i l  1,  
1972,  t hr ough June 30,  1977,  and t he compl ai nt  speci f i cal l y 
i ncl uded t he t i me pr i or  t o t he char ged vi ol at i on,  i n 1970,  when 
t he chi l d f al sel y bei ng cl ai med as a househol d member  had 
act ual l y moved el sewher e.   John,  96 Wi s.  2d at  186.   The 
compl ai nt  f i l ed her e,  l i ke t he one i n John,  omi t t ed none of  t he 
necessar y dat es r equi r ed t o gi ve t he def endant  not i ce of  t he 
al l egat i ons.  
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t r ue t hat  i n a st al k i ng case,  t he act s al l eged as par t  of  t he 

cour se of  conduct  need not  be char geabl e as i ndi v i dual  cr i mi nal  

of f enses.   See St at e v.  War bel t on,  2009 WI  6,  ¶36,  315 

Wi s.  2d 253,  759 N. W. 2d 557 ( " [ S] t al k i ng st at ut es cr i mi nal i ze 

what  ot her wi se woul d be l egi t i mat e behavi or  based upon t he f act  

t hat  t he behavi or  i nduces f ear  .  .  .  . "  ( quot i ng Nat ' l  I nst .  of  

Just i ce,  U. S.  Dep' t  of  Just i ce,  Pr oj ect  t o Devel op a Model  Ant i -

St al k i ng Code f or  St at es 49 ( 1993) ) ) .  

¶29 I t  i s  i mpl i c i t  i n Conner ' s due pr ocess chal l enge t hat  

t her e ar e necessar i l y  di f f i cul t i es i n def endi ng agai nst  

al l egat i ons of  t hi s nat ur e,  and t hat  i s t r ue;  i t  i s  equal l y t r ue 

t hat  i t  i s  di f f i cul t  t o pr ove t hem,  whi ch i s undoubt edl y why so 

much of  t he al l eged conduct  t he Gai nor s exper i enced r emai ned 

unchar ged.   Even so,  t her e was evi dence i n t he r ecor d f r om pr i or  

cases t hat  Conner  admi t t ed maki ng cal l s t o t he Gai nor s i n whi ch 

she di d not  i dent i f y her sel f ,  t est i mony f r om wi t nesses who knew 

Conner ' s voi ce t hat  she had been t he per son maki ng t he anonymous 

cal l s,  evi dence t hat  she admi t t ed damagi ng anot her  per son' s 

vehi c l e by sever el y scr at chi ng i t ,  t est i mony t hat  v i deo evi dence 

had been i nt r oduced i n pr i or  cases of  Conner  maki ng cal l s t hat  

she had deni ed maki ng,  t est i mony f r om Conner  her sel f  t hat  she 

had pr evi ousl y l i ed t o pol i ce when denyi ng damagi ng a vehi c l e,  

and t est i mony t hat  when Conner  was i n j ai l  on unr el at ed char ges,  

t he Gai nor s had t empor ar y r el i ef  f r om har assi ng anonymous phone 

cal l s and vandal i sm.   I n t he cont ext  of  t hi s case,  t her e was 

f ur t her  t est i mony f r om Conner  t hat  she had kept  wr i t t en r ecor ds 

of  ever y occasi on she saw t he Gai nor s,  i ncl udi ng t he dat e and 
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l ocat i on,  whi ch,  i f  t r ue,  woul d l i kel y be admi ssi bl e and woul d 

be hel pf ul  evi dence f or  her  i n r ebut t i ng unt r ue al l egat i ons. 19  

I n shor t ,  whi l e t he pr osecut or  mi ght  wel l  have wor ded t he 

compl ai nt  mor e pr eci sel y,  t her e was no const i t ut i onal  i nf i r mi t y  

t o t he compl ai nt  as i t  was wor ded because t her e was no quest i on 

of  what  al l egat i ons Connor  f aced.  The di f f i cul t y pr esent ed i n 

mount i ng a def ense her e had not hi ng t o do wi t h any t echni cal  

wor di ng of  t he compl ai nt ,  whi ch we not ed above,  expl i c i t l y  

i ncor por at ed by r ef er ence a document  l i s t i ng at  l east  27 

speci f i c  act s and speci f y i ng t he dat e on whi ch each i s al l eged 

t o have occur r ed.    

¶30 The second par t  of  t he Hol esome t est  deal s wi t h t he 

quest i on of  doubl e j eopar dy.   As not ed above,  i n t he case f r om 

whi ch t he Hol esome t est  was t aken,  t her e wer e obvi ous 

i mpl i cat i ons f or  doubl e j eopar dy cr eat ed by t he combi nat i on of  

an i mpr eci se char gi ng document  and t he expansi ve l anguage of  t he 

r el evant  or di nance,  whi ch i ncl uded a l aundr y l i s t  of  pr ohi bi t ed 

act s.   See supr a ¶21.   The st at ut e i n t hi s case i nvol ves a 

cont i nuous cr i me,  t hat  of  st al k i ng,  a s i t uat i on t hat  t hi s cour t  

                                                 
19 I n appl y i ng t he Hol esome t est  i n a case i nvol v i ng 

al l egat i ons of  chi l d sexual  assaul t  dur i ng t r eat ment  sessi ons 
wi t h a t her api st ,  t he cour t  acknowl edged " t he pr obl em of  di mmed 
memor i es and t he possi bi l i t y  t hat  t he def endant  may not  be abl e 
t o suf f i c i ent l y r ecal l  or  r econst r uct  t he hi st or y r egar di ng t he 
al l egat i ons" ;  i t  t hus f ound i t  r el evant  under  t he f act s of  t hat  
case t hat  t he def endant ,  as t he v i ct i m' s t her api st ,  " had t he 
benef i t  of  hi s own not es and r ecor ds document i ng t he dat es of  
hi s t r eat ment  sessi ons wi t h [ t he v i ct i m] . "   Mi l l er ,  257 
Wi s.  2d 124,  ¶35.  
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addr essed i n Geor ge.   Ther e,  when appl y i ng t he Hol esome t est ,  we 

st at ed:  

[ U] nder  t he st at e' s t heor y,  each of  t he di smi ssed 
count s char ges a cont i nui ng cr i me.  The est abl i shed 
r ul e,  as st at ed i n 1 Ander son,  Whar t on' s Cr i mi nal  Law 
and Pr ocedur e ( 1957) ,  p.  351,  sec.  145,  i s t hat [ ]  
" Onl y one pr osecut i on may be had f or  a cont i nui ng 
cr i me.  When an of f ense char ged consi st s of  a ser i es of  
act s ext endi ng over  a per i od of  t i me,  a convi ct i on or  
acqui t t al  f or  a cr i me based on a por t i on of  t hat  
per i od wi l l  bar  a pr osecut i on cover i ng t he whol e 
per i od .  .  .  . "  

Geor ge,  69 Wi s.  2d at  97- 98.  

¶31 I n addi t i on,  as not ed above,  at  or al  ar gument ,  t he 

St at e acknowl edged t hat  a f ut ur e pr osecut i on of  Conner  f or  

st al k i ng f or  t he same cour se of  conduct  woul d v i ol at e doubl e 

j eopar dy pr ot ect i ons.   I n Fawcet t ,  i n concl udi ng t hat  t he second 

pr ong of  t he Hol esome t est  had been sat i sf i ed,  t he cour t  not ed 

t hat  " doubl e j eopar dy i s [ not ]  a r eal i st i c t hr eat  i n t hi s case, "  

and gave as a r eason t hat  " t he st at e concedes t hat  Fawcet t  may 

not  agai n be char ged wi t h any sexual  assaul t  gr owi ng out  of  t hi s  

i nci dent . "   Fawcet t ,  145 Wi s.  2d at  255.  

¶32 Because t he compl ai nt  char ged a cour se of  conduct  and 

i ncor por at ed document s l i s t i ng det ai l ed act s al ong wi t h speci f i c  

dat es on whi ch t hey al l egedl y occur r ed,  we hol d t hat  t he 

compl ai nt  and i nf or mat i on st at ed an of f ense t o whi ch Conner  was 

" abl e t o pl ead or  pr epar e a def ense, "  and we concur  wi t h t he 

St at e t hat  " convi ct i on or  acqui t t al  i s  a bar  t o anot her  

pr osecut i on f or  t he same of f ense. "   Under  t he Hol esome t est ,  
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t her ef or e,  t he compl ai nt  was suf f i c i ent ,  and we af f i r m t he cour t  

of  appeal s '  deci s i on on t hat  i ssue.  

B.  St at ut e 

¶33 The i ssue r ai sed by Conner ' s second ar gument  concer ns 

t he pr oper  appl i cat i on of  Wi s.  St at .  § 940. 32( 2m) ( b) ,  whi ch 

el evat es a convi ct i on f or  st al k i ng t o a Cl ass H f el ony under  

speci f i c  c i r cumst ances,  and t hus subj ect s t he convi ct ed per son 

t o a hi gher  penal t y.   Conner  ar gues t hat  t he l anguage of  t he 

st at ut e does not  pr oper l y appl y t o t he f act s of  t hi s case;  i n 

ot her  wor ds,  even i f  she i s gui l t y of  v i ol at i ng Wi s.  St at .  

§ 940. 32,  t he c i r cumst ances under  whi ch Wi s.  St at .  

§ 940. 32( 2m) ( b)  appl i es ar e not  pr esent  her e.  

¶34 Those ci r cumst ances ar e set  f or t h i n t he st at ut e as 

f ol l ows:  

( 2m)  Whoever  v i ol at es sub.  ( 2)  i s gui l t y of  a Cl ass H 
f el ony i f  any of  t he f ol l owi ng appl i es:  

 .  .  .   

( b)  The act or  has a pr evi ous convi ct i on f or  a cr i me,  
t he v i ct i m of  t hat  cr i me i s t he v i ct i m of  t he pr esent  
v i ol at i on of  sub.  ( 2) ,  and t he pr esent  v i ol at i on 
occur s wi t hi n 7 year s af t er  t he pr i or  convi ct i on.  

Wi s.  St at .  § 940. 32( 2m) ( b) .  

¶35 Conner  ar gues t hat  Wi s.  St at .  § 940. 32( 2m) ( b)  r equi r es 

t hat  t he wor ds " pr esent  v i ol at i on"  be r ead as meani ng t he 

cur r ent  st al k i ng v i ol at i on.   She cont ends t hat  when r ead 

t oget her  wi t h t he def i ni t i on of  " cour se of  conduct "  i n t he 



No.  2008AP1296- CR   

 

33 
 

st at ut e, 20 Wi s.  St at .  § 940. 32( 2m) ( b)  i s pr oper l y r ead as meani ng 

t hat  " a ser i es of  2 or  mor e act s"  must  occur  " wi t hi n 7 year s 

af t er  t he pr i or  convi ct i on. "   Her e,  Conner  ar gues,  onl y one act ,  

t he one occur r i ng on November  30,  occur r ed af t er  t he pr i or  

convi ct i on,  and t her ef or e,  t he por t i on of  t he st at ut e maki ng her  

cr i me a Cl ass H f el ony was not  pr oper l y appl i ed t o her .   Conner  

f ur t her  asser t s t hat  t he c i r cui t  cour t ' s  i mpr oper  r eadi ng of  t he 

st at ut e l ed t o t he gi v i ng of  j ur y i nst r uct i ons t hat ,  cont r ar y t o 

t he pr oper l y gi ven l i mi t i ng i nst r uct i on, 21 i nvi t ed t he j ur y t o 

consi der  as evi dence t he act s t hat  t he c i r cui t  cour t  had 

i ni t i al l y  admi t t ed as ot her - act s  evi dence.   Thi s  was so because 

t he j ur y i nst r uct i on gi ven,  Wi sconsi n Jur y I nst r uct i on- - Cr i mi nal  

1284,  st at ed i n par t :   

Act s t hat  you may f i nd const i t ut e a cour se of  conduct  
ar e l i mi t ed t o:  mai nt ai ni ng a v i sual  or  physi cal  
pr oxi mi t y t o t he v i ct i m;  appr oachi ng or  conf r ont i ng 
t he v i ct i m;  appear i ng at  t he v i ct i m' s home or  
cont act i ng t he v i ct i m' s nei ghbor s;  ent er i ng pr oper t y 

                                                 
20 Wi s.  St at .  § 940. 32( 1) ( a)  st at es,  " I n t hi s sect i on[ ]  

' Cour se of  conduct '  means a ser i es of  2 or  mor e act s car r i ed out  
over  t i me,  however  shor t  or  l ong,  t hat  show a cont i nui t y of  
pur pose .  .  .  . "  

21 The j ur y was gi ven t he f ol l owi ng l i mi t i ng i nst r uct i on:   
" Evi dence has been pr esent ed r egar di ng ot her  conduct  of  t he 
def endant  f or  whi ch t he def endant  i s not  on t r i al .    
Speci f i cal l y,  evi dence has been pr esent ed t hat  t he def endant  
i nt ent i onal l y caused damage t o an aut omobi l e owned by Joy St ol z  
by scr at chi ng t he pai nt  wi t h a shar p obj ect .   I f  you f i nd t hat  
t hi s conduct  di d occur ,  you shoul d consi der  i t  onl y on t he i ssue 
of  i dent i t y.   You may not  consi der  t hi s evi dence t o concl ude 
t hat  t he def endant  has a cer t ai n char act er  or  a cer t ai n 
char act er  t r ai t  and t hat  t he def endant  act ed i n conf or mi t y wi t h 
t hat  t r ai t  or  char act er  wi t h r espect  t o t he of f ense char ged i n 
t hi s case. "  
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owned,  l eased or  occupi ed by t he v i ct i m;  cont act i ng 
t he v i ct i m by t el ephone or  causi ng t he vi ct i m' s 
t el ephone or  any ot her  per son' s t el ephone t o r i ng 
r epeat edl y or  cont i nuousl y r egar dl ess of  whet her  a 
conver sat i on ensues;  phot ogr aphi ng,  v i deot api ng,  
audi ot api ng,  or ,  t hr ough any ot her  el ect r oni c means,  
moni t or i ng or  r ecor di ng t he act i v i t i es of  t he v i ct i m;  
sendi ng mat er i al  by any means t o t he v i ct i m,  or ,  f or  
t he pur pose of  obt ai ni ng i nf or mat i on about ,  
di ssemi nat i ng i nf or mat i on about ,  or  communi cact i ng 
wi t h t he v i ct i m,  t o a member  of  t he v i ct i m' s f ami l y or  
househol d or  an empl oyer ,  cowor ker  or  f r i end of  t he 
v i ct i m;  pl aci ng an obj ect  on or  del i ver i ng an obj ect  
t o pr oper t y owned,  l eased or  occupi ed by t he v i ct i m;  
causi ng a per son t o engage i n any of  t he act s 
descr i bed above.  

¶36 I n cont r ast ,  t he St at e poi nt s t o t he t ext  of  t he 

st at ut e,  whi ch uses t he phr ase " pr esent  v i ol at i on"  r at her  t han 

t he wor ds " cour se of  conduct " ;  and t he cont ext  of  t he st at ut e,  

whi ch expl i c i t l y  set s no t i me per i od f or  t he act s,  but  r at her  

st at es t hat  t hey may be " car r i ed out  over  t i me,  however  shor t  or  

l ong, "  and must  " show a cont i nui t y of  pur pose. "   Wi s.  St at .  

§ 940. 32( 1) ( a) ,  ( 2m) ( b) .   The St at e ar gues t hat  t her e i s no 

suppor t  i n t he st at ut e f or  t he r equi r ement  Conner  descr i bes.  

¶37 The cour t  of  appeal s conci sel y summar i zed t he par t i es '  

ar gument s on t hi s scor e as f ol l ows:  

Conner  cont ends t hat  under  t he pl ai n meani ng of  t hese 
pr ovi s i ons,  once an i ndi v i dual  has been convi ct ed of  a 
cr i me i nvol v i ng t he same vi ct i m,  t he per pet r at or  must ,  
wi t hi n seven year s of  t he pr i or  of f ense,  have 
commi t t ed at  l east  t wo subsequent  act s const i t ut i ng a 
cour se of  conduct  i n or der  t o be subj ect ed t o t he 
subsect i on' s enhanced penal t y.   Thus,  Conner  ar gues 
t hat  t he act s used t o est abl i sh t he cr i me of  st al k i ng 
under  Wi s.  St at .  § 940. 32( 2m) ( b)  must  be conf i ned t o 
act s whi ch occur r ed af t er  her  June 2003 convi ct i on f or  
v i ol at i ng t he Gai nor s '  r est r ai ni ng or der .   The St at e 
t akes t he posi t i on t hat  under  t he pl ai n meani ng of  
t hese pr ovi s i ons,  t he cour se of  conduct  may i ncl ude 
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act s t hat  occur r ed pr i or  t o Conner ' s June 2003 
convi ct i on.  

Conner ,  321 Wi s.  2d 449,  ¶13.  

¶38 The cour t  of  appeal s exami ned t he st at ut e i n l i ght  of  

t hi s cour t ' s  dec i s i on i n War bel t on,  315 Wi s.  2d 253.   The cour t  

of  appeal s c i t ed War bel t on' s di scussi on of  t he Wi sconsi n 

l egi s l at ur e' s deci s i on t o adopt  a " st at ut or y scheme t hat  

del i neat es t hr ee degr ees of  st al k i ng dependi ng on t he pr esence 

of  aggr avat i ng f act or s. "  Conner ,  321 Wi s.  2d 449,  ¶17.   That  

st at ut or y scheme,  War bel t on not ed,  f ol l owed a r ecommendat i on t o 

st at e l egi s l at ur es f r om t he U. S.  Depar t ment  of  Just i ce 

concer ni ng st al k i ng st at ut es,  encour agi ng t hem t o est abl i sh a 

" cont i nuum of  char ges t hat  coul d be used by l aw enf or cement  

of f i c i al s t o i nt er vene at  var i ous st ages. "   War bel t on,  315 

Wi s.  2d 253,  ¶37 ( quot i ng Nat ' l  I nst .  of  Just i ce,  U. S.  Dep' t  of  

Just i ce,  Pr oj ect  t o Devel op a Model  Ant i - St al k i ng Code f or  

St at es 49 ( 1993) ) . .   The cour t  of  appeal s r easoned as f ol l ows:  

Conner ' s i nt er pr et at i on of  Wi s.  St at .  § 940. 32( 2m) ( b)  
i s i nconsi st ent  wi t h t he r easoni ng under l y i ng t he 
st at ut e.  .  .  .  [ Under  her  i nt er pr et at i on, ]  [ t ] he 
convi ct i on woul d ef f ect i vel y ser ve t o sever  t he 
cont i nuum of  st al k i ng behavi or  t hat  coul d be t aken 
i nt o consi der at i on i n maki ng t he char gi ng deci s i on,  
and woul d per mi t  t he consi der at i on of  onl y cer t ai n of  
t he act s c l oser  i n t i me t o t he pr esent  char ged 
of f ense.  

Conner ,  321 Wi s.  2d 449,  ¶18.  

The cour t  of  appeal s concl uded t hat  " t he seven year  t i me 

r est r i ct i on speci f i ed i n Wi s.  St at .  § 940. 32( 2m) ( b)  r equi r es 

t hat  onl y t he f i nal  act  char ged as par t  of  a cour se of  conduct  

occur  wi t hi n seven year s of  t he pr evi ous convi ct i on,  and does 
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not  r est r i ct  by t i me t he ot her  act s used t o est abl i sh t he 

under l y i ng cour se of  conduct  el ement  of  sub.  ( 2) . "   I d. ,  ¶19.  

¶39 St at ut or y i nt er pr et at i on i s a quest i on of  l aw whi ch we 

addr ess de novo.  Davi s,  310 Wi s.  2d 583,  ¶18.   As we have of t en 

r eci t ed,  our  appr oach t o a st at ut e i s one i n whi ch we f ocus on 

t he t ext  and t he cont ext  of  t he st at ut e:  

Cont ext  i s  i mpor t ant  t o meani ng.  So,  t oo,  i s  t he 
st r uct ur e of  t he st at ut e i n whi ch t he oper at i ve 
l anguage appear s.  Ther ef or e,  st at ut or y l anguage i s 
i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n 
i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he 
l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  
and r easonabl y,  t o avoi d absur d or  unr easonabl e 
r esul t s.   St at ut or y l anguage i s  r ead wher e possi bl e t o 
gi ve r easonabl e ef f ect  t o ever y wor d,  i n or der  t o 
avoi d sur pl usage.  

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( i nt er nal  c i t at i ons 

omi t t ed) .  

¶40 The t ext  and cont ext  of  t hi s st at ut e i ndi cat e t hat  t he 

st at ut or y l anguage does not  have t he meani ng Conner  suggest s. 22  

Fi r st ,  t her e i s no l anguage i n t he pr ovi s i on i t sel f  t hat  l i mi t s 

t he meani ng of  " pr esent  v i ol at i on"  t o a cour se of  conduct  t hat  

occur s i n i t s ent i r et y onl y af t er  t he ear l i er  convi ct i on.   

Second,  and mor e per suasi vel y,  t he sur r oundi ng l anguage makes 

cl ear  t hat  t he cont i nuum of  conduct —act s " car r i ed out  over  t i me,  

                                                 
22 The cour t  of  appeal s t ook a s l i ght l y di f f er ent  pat h t o 

i t s concl usi on,  i ni t i al l y  deci di ng t hat  Wi s.  St at .  
§ 940. 32( 2m) ( b)  i s ambi guous and pr oceedi ng t o consi der  evi dence 
of  l egi s l at i ve i nt ent .   Conner ,  321 Wi s.  2d 449,  ¶¶16- 17.   
Because we f i nd t hat  t he meani ng of  t he st at ut e' s t ext  i s  pl ai n 
i n i t s cont ext ,  we need not  t ake t hat  pat h.  
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however  shor t  or  l ong" —i s t he essence of  a st al k i ng cr i me;  t o 

r ead t he l anguage as Conner  does woul d r esul t  i n shear i ng of f  

evi dence of  a cour se of  conduct  t hat  had been cont i nuous and was 

punct uat ed by a convi ct i on i n 2003,  whi ch convi c t i on was i t sel f  

a par t  of  t he cont i nuous conduct  t he st at ut e cr i mi nal i zes.    

¶41 I n t hi s case,  i nt er pr et i ng a st at ut e r easonabl y t o 

avoi d absur d r esul t s and gi v i ng r easonabl e ef f ect  t o t he wor ds 

of  t he st at ut e mean t hat  we must  avoi d a const r uct i on t hat ,  

wher e t he st at ut e' s wor ds st at e expl i c i t l y  ot her wi se,  woul d 

i nsul at e a def endant  f r om l i abi l i t y  f or  cer t ai n act s i n a cour se 

of  conduct  t hat  spans a per i od of  t i me dur i ng whi ch t her e has 

been a convi ct i on.   Wher e t he el ement s of  t he cont r ol l i ng 

def i ni t i on of  t he cr i me i n t he st at ut e have been sat i sf i ed,  i t  

woul d f r ust r at e t he appl i cat i on of  t he ent i r e st at ut e t o r ead 

i nt o ( 2m) ( b)  a condi t i on t hat  el i mi nat es cer t ai n act s f r om 

consi der at i on and sever s a cour se of  conduct  i nt o what  ar e,  i n 

ef f ect ,  successi ve cour ses of  conduct .   I n t hi s case,  i t  woul d 

mean t hat  act s by Conner  t hat  woul d ot her wi se be el i gi bl e t o 

pr ove a cour se of  conduct  woul d be bar r ed f r om bei ng so used 

when t he st at ut e expl i c i t l y  st at es t hat  t he act s t he f i nder  of  

f act  may consi der  may span a per i od of  t i me " however  shor t  or  

l ong. "  

¶42 Because t he st at ut e expl i c i t l y  st at es t hat  i t  appl i es 

t o act s t hat  occur  over  a per i od of  t i me,  " however  .  .  .  l ong, "  

and because Conner ' s const r uct i on of  t he st at ut e woul d 

necessar i l y  l ead t o exci s i ng f r om pr oper  consi der at i on act s i n a 

cour se of  conduct  t hat  t he l anguage of  t he st at ut e speci f i cal l y 
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cont empl at es cover i ng,  we hol d t hat  t he appl i cat i on of  ( 2m) ( b)  

was cor r ect l y appl i ed wher e t he " pr esent  v i ol at i on"  was a cour se 

of  conduct  t hat  cont i nued t hr ough November  30,  2005.    

¶43 Ther e ar e t wo f ur t her  poi nt s t o ment i on wi t h r egar d t o 

t he act s maki ng up t he cour se of  conduct  i n t hi s case.   Fi r st ,  

we r ei t er at e t hat  i t  i s  not  necessar y f or  us t o deci de t he 

doubl e j eopar dy quest i on or  addr ess t he second pr ong of  t he t est  

i n t hi s case.   Gi ven t he f act s of  t hi s case and our  

i nt er pr et at i on of  t he st at ut e,  doubl e j eopar dy concer ns ar e not  

i mpl i cat ed by Conner ' s pr osecut i on on t hese st al k i ng char ges 

because t hi s i s  not  a s i t uat i on wher e successi ve i dent i cal  

pr osecut i ons f or  st al k i ng ar e bei ng under t aken usi ng t he same 

past  act s t o sat i sf y t he el ement s of  t he char ges.   Thi s cour t  

descr i bed t he pr i nci pl es t hat  gui de a doubl e j eopar dy anal ysi s  

i n a case we deci ded i n t he wake of  U. S.  v.  Di xon,  509 U. S.  688 

( 1993) ,  t he 1993 U. S.  Supr eme Cour t  deci s i on t hat  r et r eat ed f r om 

Gr ady,  a shor t - l i ved depar t ur e f r om t he est abl i shed Bl ockbur ger  

t est ,  and f i r ml y r e- est abl i shed t he Bl ockbur ger  t est :  

We bel i eve t hat  Bl ockbur ger ,  and t he case l aw 
devel oped ar ound i t ,  adequat el y pr ot ect  t he i nt er est s 
embodi ed i n t he Doubl e Jeopar dy Cl ause.  Under  
Bl ockbur ger ,  t he st at e cannot  successi vel y pr osecut e a 
def endant  f or  t wo of f enses unl ess each of f ense 
necessar i l y  r equi r es pr oof  of  an el ement  t he ot her  
does not .  Nei t her  can t he st at e pr osecut e an of f ense 
whose el ement s ar e “ i ncor por at ed”  i nt o t he el ement s of  
an of f ense al r eady pr osecut ed.   Fi nal l y,  t he st at e 
cannot  r el i t i gat e f act ual  i ssues t hat  have al r eady 
been adj udi cat ed t o t he def endant ' s benef i t  i n an 
ear l i er  pr osecut i on.   These pr ot ect i ons ensur e t hat  
def endant s wi l l  not  be f or ced t o unf ai r l y  “ r un t he 
gaunt l et ”  a second t i me f or  t he same of f ense.  
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Of  cour se,  we r ecogni ze t hat  t he Doubl e Jeopar dy 
Cl ause' s pr ohi bi t i on agai nst  “ successi ve pr osecut i ons”  
pr ot ect s di f f er ent  i nt er est s t han does i t s pr ohi bi t i on 
agai nst  “ mul t i pl e puni shment s. ”   St i l l ,  we do not  
bel i eve t hat  t hese di f f er ent  i nt er est s necessar i l y  
r equi r e or  even r ecommend separ at e anal yses.  
Bl ockbur ger ' s emphasi s on st at ut or y el ement s i s s i mpl e 
and obj ect i ve.  I t  pr ovi des def endant s,  cour t s,  and 
pr osecut or s cer t ai nt y as t o whi ch of f enses ar e t he 
same f or  doubl e j eopar dy pur poses.  Mor eover ,  i t  i s  t he 
appr oach t hat  best  compor t s wi t h t he l anguage of  t he 
doubl e j eopar dy c l ause.  Bl ockbur ger  i s not  a per f ect  
t est ,  but  i t  i s  bet t er  t han Gr ady' s “ same conduct ”  
appr oach.  We her eby f ol l ow t he Uni t ed St at es Supr eme 
Cour t  and adopt  t he anal ysi s of  Di xon and Bl ockbur ger  
i n doubl e j eopar dy cases i nvol v i ng successi ve 
pr osecut i ons.  

St at e v.  Kur zawa,  180 Wi s.  2d 502,  524- 25,  509 N. W. 2d 712 ( 1994)  

( i nt er nal  c i t at i ons omi t t ed) .  

¶44 Second,  we not e t hat  t he al l eged act s of  November  30,  

2005,  t hemsel ves mi ght  wel l  have pr ovi ded a basi s f or  t he j ur y 

t o f i nd a v i ol at i on of  Wi s.  St at .  § 940. 32( 2m) ( b)  because under  

t he l i s t  of  act s  t hat  may const i t ut e st al k i ng,  at  l east  t wo wer e 

al l eged t o have occur r ed on t hat  dat e.   A j ur y t hat  was pr oper l y 

i nst r uct ed,  as t he j ur y was her e,  mi ght  t her ef or e r easonabl y 

have f ound t hat ,  l ooki ng sol el y t o t he el ement s of  t he st at ut e 

and sol el y t o t he evi dence of  t he act s al l eged on November  30,  

2005,  Conner  had commi t t ed " a ser i es of  t wo or  mor e act s"  t hat  

qual i f i ed as st al k i ng.   Bot h par t i es acknowl edged as much at  

or al  ar gument s bef or e us.  

¶45 We t her ef or e hol d t hat  t he st at ut e was pr oper l y 

appl i ed t o Conner  such t hat  t he convi ct i on was f or  a Cl ass H 

f el ony.  

I V.  CONCLUSI ON 
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¶46 A t wo- pr ong t est  f or  eval uat i ng t he suf f i c i ency of  t he 

char ge addr esses const i t ut i onal l y suf f i c i ent  not i ce and exposur e 

t o doubl e j eopar dy.   The chal l enge her e i s f ocused onl y on t he 

f i r st  pr ong,  t hat  of  suf f i c i ent  not i ce.   I n Wi sconsi n,  " [ a]  

def endant  has t he benef i t  of  bot h t he f act ual  al l egat i ons 

r equi r ed i n t he compl ai nt  and t he f i nal  st at ut or y char ges 

al l eged i n t he i nf or mat i on. "   Copeni ng,  103 Wi s.  2d at  576.   I t  

i s  al so set t l ed t hat  a compl ai nt  may appr opr i at el y i ncor por at e 

ot her  document s.   We hol d t hat  by appendi ng and i ncor por at i ng 

i nt o t he compl ai nt  document s l i st i ng and speci f yi ng t he dat es of  

al l eged act s,  bot h char ged and unchar ged,  t hat  began i n 2000 and 

by al l egi ng a " cour se of  conduct , "  t he St at e gave Conner  not i ce 

of  t he al l egat i ons she woul d be r equi r ed t o def end agai nst ,  and 

t her ef or e t her e was no vi ol at i on of  Conner ' s due pr ocess r i ght  

t o not i ce.  

¶47 As t o t he appl i cat i on of  t he st at ut e' s l anguage about  

r equi r i ng t hat  " t he pr esent  v i ol at i on"  have occur r ed " wi t hi n 

seven year s af t er  t he pr i or  convi ct i on, "  we hol d t hat  i t  was 

pr oper l y appl i ed i n t hi s case because,  i n t hi s case,  t he 

" pr esent  v i ol at i on"  was a cont i nui ng cour se of  conduct  t hat  

i ncl uded t he act s on November  30,  2005,  and t hat  occur r ed wi t hi n 

seven year s af t er  t he 2003 convi ct i ons f or  cr i mes i nvol v i ng t he 

same vi ct i m.   Cont r ar y t o Conner ' s asser t i ons,  t he st at ut e does 

not  speci f y how many act s i n t hat  cour se of  conduct  must  t ake 

pl ace af t er  t he pr i or  convi ct i on.   Such a r eadi ng i s at  odds 

wi t h t he cont ext  of  t he st at ut e i n whi ch i t  appear s,  whi ch 

def i nes st al k i ng as act s " car r i ed out  over  t i me,  however  shor t  
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or  l ong,  t hat  show a cont i nui t y of  pur pose. "   Fur t her ,  t he l i s t  

of  act s t he st at ut e def i nes as st al k i ng conduct  makes cl ear  t hat  

even i f  we r ead t he st at ut e as Conner  suggest s,  t he convi ct i on 

i n t hi s case woul d st i l l  be pr oper  because a pr oper l y i nst r uct ed 

j ur y coul d r easonabl y f i nd t hat  evi dence showed t hat  on November  

30,  2005,  Conner  car r i ed out  mor e t han one act  const i t ut i ng 

st al k i ng behavi or ,  and t hose act s wer e wi t hi n seven year s af t er  

t he 2003 convi ct i on i nvol v i ng t he same vi ct i m.  

¶48 We t her ef or e af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶49 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y begi ns by pr ovi di ng an aval anche of  Conner ' s 

mi sconduct .   I n doi ng so,  t he maj or i t y ar gues per suasi vel y t hat  

Conner  engaged i n a r emar kabl y massi ve ser i es of  st al k i ng act s.   

But  t he i ssue bef or e t he cour t  i s  whet her  t he convi ct i on f or  

Cl ass H f el ony st al k i ng was obt ai ned i n accor dance wi t h t he 

st at ut or y r equi r ement s and Conner ' s due pr ocess r i ght s.   I  

concl ude i t  was not .   

I  

¶50 Wi sconsi n St at .  § 940. 32( 2m) ( b)  el evat es a Cl ass I  

f el ony st al k i ng of f ense t o a Cl ass H f el ony.   I n t hi s case,  

Conner  was char ged and convi ct ed of  a Cl ass H f el ony.   Sect i on 

940. 32( 2m) ( b)  st at es as f ol l ows:  

( 2m)  Whoever  v i ol at es sub.  ( 2)  [ descr i bi ng under l y i ng 
Cl ass I  f el ony of f ense of  st al k i ng]  i s  gui l t y  of  a 
Cl ass H f el ony i f  any of  t he f ol l owi ng appl i es:  

.  .  .  .  

( b)  The act or  has a pr evi ous convi ct i on f or  a cr i me,  
t he v i ct i m of  t hat  cr i me i s t he v i ct i m of  t he pr esent  
v i ol at i on of  sub.  ( 2) ,  and t he pr esent  v i ol at i on 
occur s wi t hi n 7 year s af t er  t he pr i or  convi ct i on 
( emphasi s added) .  

¶51 The st at ut e r equi r es t he St at e t o est abl i sh t hr ee 

el ement s t o convi ct  Conner  of  t he Cl ass H f el ony.    

¶52 Fi r st ,  t he St at e must  pr ove a v i ol at i on of  t he 

st al k i ng st at ut e,  whi ch i ncl udes pr ovi ng t hat  t he accused 

engaged i n a " ser i es of  2 or  mor e act s car r i ed out  over  t i me,  

however  shor t  or  l ong,  t hat  show a cont i nui t y of  

pur pose .  .  .  . "   Wi s.  St at .  § 940. 32( 1) ( a) .    



No.   2008AP1296- CR. ssa 

 

2 
 

¶53 Second,  t he St at e must  pr ove t hat  t he def endant  has a 

pr i or  convi ct i on f or  a cr i me and t hat  t he v i ct i m of  t hat  pr i or  

cr i me i s t he v i ct i m of  t he pr esent  v i ol at i on of  t he st al k i ng 

st at ut e.  

¶54 Thi r d,  t he St at e must  pr ove t hat  t he pr esent  v i ol at i on 

of  t he st al k i ng st at ut e occur r ed " wi t hi n 7 year s af t er  t he pr i or  

convi ct i on. "   

 ¶55 The di sagr eement  i n t hi s case i nvol ves t he t hi r d 

el ement :  " t he pr esent  v i ol at i on occur s wi t hi n 7 year s af t er  t he 

pr i or  convi ct i on. "   Wi s.  St at .  § 940. 32( 2m) ( b) .    

 ¶56 Conner  asser t s t hat  t he st at ut es r equi r e t he St at e t o 

conf i ne t he act s used t o est abl i sh t he pr esent  v i ol at i on of  t he 

st al k i ng of f ense t o t hose act s t hat  occur r ed af t er  her  June 2003 

convi ct i on.   That  i s,  Conner  woul d r est r i ct  t he cour se of  

conduct  i n t he pr esent  v i ol at i on t o a t i me per i od consi st i ng of  

t he seven year s af t er  t he pr i or  convi ct i on i nvol v i ng t he same 

vi ct i m.    

¶57 I n cont r ast ,  t he St at e asser t s t hat  t he cour se of  

conduct  may i ncl ude act s t hat  occur r ed bef or e Conner ' s June 2003 

convi ct i on of  a cr i me.   That  i s,  t he St at e woul d not  r est r i ct  

t he cour se of  conduct  t o any t i me per i od.   

 ¶58 The maj or i t y opi ni on agr ees wi t h t he St at e' s st at ut or y 

i nt er pr et at i on,  asser t i ng t hat  t he def i ni t i on of  " cour se of  

conduct "  " makes cl ear "  t hat  t he " essence"  of  a st al k i ng cr i me i s 

act s car r i ed out  over  t i me,  however  shor t  or  l ong.   Maj or i t y 

op. ,  ¶40.   The maj or i t y ' s i nt er pr et at i on of  Wi s.  St at .  

§ 940. 32( 2m) ( b)  pl aces si gni f i cant  wei ght  on t he cont ext  
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pr ovi ded by t he pl ai n l anguage of  t he under l y i ng st al k i ng 

of f ense.   Maj or i t y op. ,  ¶44.   Thi s cont ext  i s  i mpor t ant  t o our  

i nt er pr et at i on of  t he st al k i ng of f ense.   However ,  i n r el y i ng 

upon t he essence of  t he under l y i ng st al k i ng of f ense,  I  bel i eve 

t hat  t he maj or i t y over r i des t he unambi guous l anguage of  a mor e 

speci f i c  el ement  t he l egi s l at ur e det er mi ned was necessar y t o 

pr ove a v i ol at i on of  Wi s.  St at .  § 940. 32( 2m) ( b) ,  a c l ass H 

f el ony.            

¶59 As I  r ead t he st at ut e,  Wi s.  St at .  § 940. 32( 2m) ( b)  

del i neat es a speci f i c  t i mef r ame wi t hi n whi ch t he pr esent  cour se 

of  conduct  must  be commi t t ed:  The St at e must  pr ove t hat  t he 

accused commi t t ed t he pr esent  v i ol at i on ( whi ch by def i ni t i on 

means t wo or  mor e act s)  wi t hi n t he seven year s af t er  t he pr i or  

convi ct i on.   My r eadi ng of  t he s t at ut or y l anguage i s consi st ent  

wi t h t he t ext  of  t he st at ut e and t he l egi s l at ur e' s i nt ent  t o 

est abl i sh del i neat ed degr ees of  conduct  t hat  puni sh aggr avat ed 

i nci dent s of  st al k i ng behavi or .   St at e v.  War bel t on,  2009 WI  6,  

¶¶38- 39,  315 Wi s.  2d 253,  759 N. W. 2d 557.   The maj or i t y ' s 

i nt er pr et at i on of  § 940. 32( 2m) ( b) ,  i n my vi ew,  ef f ect i vel y 

under cut s t he l egi s l at i vel y est abl i shed gr aduat ed syst em of  

puni shment  f or  st al k i ng.    

¶60 The maj or i t y opi ni on r epeat edl y st at es t hat  t he j ur y 

i nst r uct i ons wer e cor r ect .   I  di sagr ee.  

¶61 Under  my i nt er pr et at i on of  Wi s.  St at .  § 940. 32( 2m) ( b) ,  

t he j ur y i nst r uct i ons gi ven i n t hi s case wer e er r oneous.   The 

j ur y was not  i nst r uct ed t o l i mi t  i t s  consi der at i on of  act s 

const i t ut i ng a cour se of  conduct  t o act s occur r i ng af t er  t he 
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pr i or  June 30,  2003 convi ct i on.   Because of  t he i nst r uct i ons 

gi ven,  we do not  know whi ch act s t he j ur y used i n f i ndi ng t hat  

Conner  engaged i n a cour se of  conduct .      

¶62 Even under  t he maj or i t y ' s i nt er pr et at i on of  t he 

st at ut e,  i t  appear s t hat  at  t he ver y l east  Wi s.  St at .  

§ 940. 32( 2m) ( b)  r equi r es t hat  one of  t he act s  const i t ut i ng t he 

cour se of  conduct  i n t he under l y i ng st al k i ng v i ol at i on must  

occur  wi t hi n seven year s af t er  t he pr i or  convi ct i on.   

Never t hel ess,  adher i ng t o t he j ur y i nst r uct i ons gi ven i n t he 

pr esent  case,  t he j ur y coul d have r el i ed onl y upon act s 

occur r i ng i n 2000- 2001 t o est abl i sh Conner ' s cour se of  conduct .   

Thi s v i ew of  t he j ur y ver di ct  i s  suppor t ed by t he j ur y ' s 

acqui t t al  of  Conner  of  t he char ge of  cr i mi nal  damage t o pr oper t y 

st emmi ng f r om t he November  30,  2005 i nci dent .    

¶63 For  t he f or egoi ng r easons,  I  concl ude t hat  t he c i r cui t  

cour t  i mpr oper l y admi t t ed evi dence of  act s t hat  pr eceded 

Conner ' s convi ct i on of  June 30,  2003,  f or  t he pur pose of  

est abl i shi ng t he cour se of  conduct  el ement  of  t he pr esent  

st al k i ng of f ense.   I n l i ght  of  t he evi dence of f er ed i n t he 

i nst ant  case,  and t he j ur y i nst r uct i ons gi ven,  I  can not  be sur e 

t hat  t he j ur y det er mi ned t hat  any of  t he act s const i t ut i ng t he 

pr esent  cour se of  conduct  occur r ed af t er  t he pr i or  2003 

convi ct i on.   Ther ef or e,  I  woul d r ever se t he j udgment  of  

convi ct i on ent er ed agai nst  Conner .  

I I  

¶64 I  now t ur n t o Conner ' s asser t i on t hat  her  due pr ocess 

r i ght  t o not i ce was vi ol at ed.   As t he maj or i t y cor r ect l y st at es 
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at  ¶¶20 and 21,  Conner  has a due pr ocess r i ght  t o not i ce of  t he 

f act s t he St at e c l ai ms const i t ut e t he of f ense char ged.   Due 

pr ocess r equi r es t hat  t he pr osecut i on st at e an of f ense t o whi ch 

Conner  i s abl e t o pl ead or  pr epar e a def ense.   

¶65 Conner  concedes t hat  she had pr oper  not i ce r egar di ng 

i nci dent s occur r i ng on or  about  November  30,  2005.   The al l eged 

f act s of  t hese i nci dent s wer e det ai l ed by pol i ce i nvest i gat i on 

r epor t s t hat  t he St at e expr essl y i ncor por at ed i nt o t he 

compl ai nt .   Conner  asser t s,  however ,  t hat  her  due pr ocess r i ght  

was vi ol at ed because t he char gi ng document s do not  cont ai n t he 

t i me f r ame f or  whi ch she was pr osecut ed f or  a cont i nui ng 

of f ense.  

¶66 The maj or i t y opi ni on concl udes t hat  t he compl ai nt  gave 

Conner  suf f i c i ent  not i ce t hat  t he St at e was r el y i ng on 27 or  so 

ot her  i nci dent s  occur r i ng i n 2000- 2001 t o pr ove t he 2005 

under l y i ng char ge of  st al k i ng.   These 27 or  so i nci dent s wer e 

l i s t ed i n a mot i on t hat  was at t ached t o t he compl ai nt .   The 

mot i on had been f i l ed i n anot her  case agai nst  Conner  and was a 

mot i on seeki ng t o admi t  ot her  act s evi dence agai nst  Conner .   

Maj or i t y op. ,  ¶25.   Ci t i ng St at e v.  Copeni ng,  103 Wi s.  2d 564,  

309 N. W. 2d 850 ( Ct .  App.  1981) ,  t he St at e asser t s t hat  

evi dent i ar y f act s ar e gener al l y f ound i n t he compl ai nt  and need 

not  appear  i n t he i nf or mat i on.    

¶67 As I  r ead t he compl ai nt ,  i t  i s  not  c l ear  t hat  t he 

St at e was cont endi ng t hat  Conner  had engaged i n a cour se of  

conduct  t hat  spanned t he year s 2000 t hr ough November  2005.   I f  

t hat  was t he poi nt  of  t he compl ai nt ,  why di d t he St at e l at er  i n 
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t he pr esent  case move t o seek admi ssi on of  t hese pr i or  act s set  

f or t h i n t he mot i on at t ached t o t he compl ai nt  ( as wel l  as l at er  

act s)  as ot her  act s evi dence?  The ci r cui t  cour t  i n t he pr esent  

case or i gi nal l y r ul ed t hat  t hi s evi dence of  Conner ' s act s 

bet ween 2000 and 2005 was admi ssi bl e as ot her  act s evi dence f or  

t he pur pose of  est abl i shi ng mot i ve.   I n a change of  cour se i n 

t he wani ng moment s of  t r i al ,  t he c i r cui t  cour t  per mi t t ed t he 

pr osecut or  t o use t hese act s t o est abl i sh t he cour se of  conduct  

el ement  i n t he under l y i ng st al k i ng of f ense.   The number  of  

al l eged act s and t he t i me f r ame of  t he act s t o pr ove t he cr i me 

wer e t hus dr amat i cal l y i ncr eased.    

¶68 Under  t hese ci r cumst ances I  cannot  concl ude t hat  a 

l i s t  of  act s set  f or t h i n a mot i on r el at i ng t o anot her  case 

agai nst  Conner  and r el at i ng t o t he admi ssi on of  ot her  act s 

evi dence agai nst  Conner  gave Conner  not i ce t hat  t he St at e was 

r el y i ng on t he numer ous act s speci f i ed i n t he mot i on t o pr ove 

t he 2005 under l y i ng char ge of  st al k i ng.    

¶69 For  t he r easons set  f or t h,  I  woul d r ever se t he 

j udgment  of  convi ct i on.   Accor di ngl y,  I  di ssent .  

¶70 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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