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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 concl udi ng t hat  Lake 

Beul ah Management  Di st r i ct ' s  ( LBMD)  or di nance,  pur por t i ng t o 

r egul at e and r equi r e per mi t s f or  cer t ai n wel l s t hat  wi t hdr aw 

wat er  f r om t he ar ea ar ound Lake Beul ah,  was i nval i d as pr eempt ed 

by t he l egi s l at ur e' s gr ant  of  aut hor i t y t o t he Depar t ment  of  

Nat ur al  Resour ces ( DNR)  t o r egul at e hi gh capaci t y wel l s.   LBMD 

br ought  a decl ar at or y j udgment  act i on seeki ng t o enf or ce t he 

                                                 
1 Lake Beul ah Mgmt .  Di st .  v.  Vi l l .  of  E.  Tr oy,  2010 WI  App 

127,  329 Wi s.  2d 641,  791 N. W. 2d 385.  
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or di nance i n r egar d t o a hi gh capaci t y muni ci pal  wel l ,  Wel l  No.  

7,  f or  whi ch t he Vi l l age of  East  Tr oy ( t he Vi l l age)  had obt ai ned 

a per mi t  f r om t he DNR.   The Vi l l age moved t he ci r cui t  cour t  f or  

summar y j udgment ,  asser t i ng,  as r el evant  t o our  r evi ew,  t hat  t he 

or di nance was i nval i d as pr eempt ed by st at e l aw.   The ci r cui t  

cour t  gr ant ed t he Vi l l age' s mot i on f or  summar y j udgment  and t he 

cour t  of  appeal s af f i r med.  

¶2 We concl ude t hat  t he or di nance i s i nval i d because i t  

conf l i c t s wi t h,  def eat s t he pur pose of ,  and vi ol at es t he spi r i t  

of  t he l egi s l at ur e' s del egat i on of  aut hor i t y t o t he DNR t o 

r egul at e hi gh capaci t y wel l s i n Wi s.  St at .  § 281. 11 and § 281. 12 

( 2007- 08) 2 and i t s cr eat i on of  a compr ehensi ve per mi t t i ng 

f r amewor k f or  hi gh capaci t y wel l s i n Wi s.  St at .  § 281. 34 and 

§ 281. 35.   Thus,  t he or di nance i s pr eempt ed by st at e l aw.  

¶3 Ther ef or e,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .  FACTUAL BACKGROUND AND PROCEDURAL HI STORY 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶4 The or di nance,  whi l e appl i cabl e t o any di ver si on of  

sur f ace wat er  out  of  t he Lake Beul ah Hydr ol ogi c Basi n, 3 was 

adopt ed pr i mar i l y i n r esponse t o t he Vi l l age of  East  Tr oy' s 

pl ans t o const r uct  a hi gh capaci t y muni ci pal  wel l ,  Wel l  No.  7.   

I ni t i al l y ,  LBMD unsuccessf ul l y pet i t i oned f or  j udi c i al  r evi ew of  

t he DNR' s deci s i on t o i ssue t he 2003 per mi t  f or  Wel l  No.  7. 4  

Whi l e cont i nui ng wi t h i t s appeal  of  t hat  deci s i on and a 

chal l enge t o t he DNR' s subsequent  2005 per mi t  f or  Wel l  No.  7,  

LBMD chose t o pur sue ot her  met hods t o ensur e t hat  Wel l  No.  7 di d 

not  i mpact  Lake Beul ah.    

¶5 On December  11,  2006,  LBMD adopt ed an or di nance t hat  

pr ohi bi t s t he di ver si on of  wat er  f r om t he Lake Beul ah Hydr ol ogi c 

                                                 
3 The or di nance def i nes t he Lake Beul ah Hydr ol ogi c Basi n as 

" t he geogr aphi c r egi on or  t er r i t or y whose boundar i es i ncl ude al l  
of  t he Lake Beul ah Sur f ace Wat er  Dr ai nage Basi n and al l  of  t he 
Lake Beul ah Gr oundwat er  Basi n. "   The Lake Beul ah Sur f ace Wat er  
Dr ai nage Basi n i ncl udes " [ t ] he geogr aphi c r egi on or  t er r i t or y 
whose boundar i es i ncl ude al l  t hose l ands and wat er s on whi ch 
wat er  deposi t ed at  t he gr ound sur f ace woul d,  i f  pr event ed f r om 
i nf i l t r at i ng i nt o t he soi l ,  f l ow by gr avi t y t o a poi nt  wher e i t  
woul d ent er  i nt o Lake Beul ah. "   The Lake Beul ah Gr oundwat er  
Basi n i ncl udes " [ t ] he t hr ee di mensi onal  r egi on whose boundar i es 
encompass t hat  por t i on of  t he aqui f er  known var i ousl y as t he 
shal l ow,  unconsol i dat ed,  or  sand and gr avel  aqui f er ,  wi t hi n 
whi ch t he gr oundwat er ,  i f  i t  wer e unaf f ect ed by pumpi ng or  ot her  
ar t i f i c i al  i nducement ,  woul d f l ow i nt o,  beneat h or  wi t hi n t he 
Lake Beul ah Sur f ace Wat er  Dr ai nage Basi n. "   

4 For  a det ai l ed hi st or y of  LBMD' s l egal  chal l enges t o t he 
DNR' s per mi t s f or  Wel l  No.  7,  see our  deci s i on i n t he r el at ed 
case r evi ewi ng t he DNR' s deci s i on t o i ssue t he 2005 per mi t  f or  
Wel l  No.  7,  Lake Beul ah Management  Di st r i ct  v .  Depar t ment  of  
Nat ur al  Resour ces ( DNR) ,  2011 WI  54,  ¶¶8- 21,  __ Wi s.  2d __,  __ 
N. W. 2d __,  and t he cour t  of  appeal s deci s i on i n t hi s case,  Lake 
Beul ah Management  Di st r i ct  v.  Vi l l age of  East  Tr oy,  329 
Wi s.  2d 641,  ¶¶2- 3.   
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Basi n wi t hout  a per mi t  f r om LBMD. 5  To obt ai n a per mi t  pur suant  

t o t he or di nance,  t he appl i cant  i s r equi r ed t o expl ai n t he 

pur pose of  t he pr oposed di ver si on and " i ncl ude a t hor ough 

envi r onment al  st udy"  emphasi z i ng t he pot ent i al  i mpact  of  t he 

di ver si on on Lake Beul ah and i t s sur r oundi ng envi r onment ,  

i ncl udi ng t he gr oundwat er  aqui f er . 6  The or di nance f ur t her  

                                                 
5 The or di nance pr ovi des t hat  t he f ol l owi ng ar e pr ohi bi t ed 

act s:  

I t  shal l  be unl awf ul  and pr ohi bi t ed by t hi s Or di nance 
f or  any per son or  ent i t y t o do any of  t he f ol l owi ng 
unl ess such act s ar e aut hor i zed i n advance by and 
per f or med i n conf or mance wi t h a val i d per mi t  i ssued by 
t he Di st r i ct  pur suant  t o t hi s Or di nance:  

A.  Di ver t  or  t r ansf er  sur f ace wat er  out  of  t he Lake 
Beul ah Sur f ace Wat er  Dr ai nage Basi n.  

B.  Di ver t ,  t r ansf er ,  or  i nduce t he di ver si on or  
t r ansf er  of  gr oundwat er  out  of  t he Lake Beul ah 
Gr oundwat er  Basi n.  

E.  Wi t hdr aw gr oundwat er  f r om wi t hi n t he Lake Beul ah 
Gr oundwat er  Basi n and t hen di ver t  or  t r ansf er  sai d 
wat er  out  of  t he Lake Beul ah Gr oundwat er  Basi n.   

6 The por t i on of  t he or di nance descr i bi ng t he per mi t  pr ocess 
pr ovi des i n r el evant  par t :  

No use or  act i on may be i ni t i at ed,  under t aken or  
cont i nued t hat  woul d be i n v i ol at i on of  t hi s Or di nance 
except  i n accor dance wi t h a per mi t  i ssued by t he 
Di st r i ct .   A r equest  f or  a per mi t  f or  such use or  
act i on must  be submi t t ed t o t he Boar d of  Commi ss i oner s 
f or  appr oval .   The pet i t i on,  t oget her  wi t h any 
document s or  r ecor ds t hat  suppor t  t he pet i t i on,  must  
c l ear l y st at e t he gr ounds upon whi ch t he pet i t i oner  
r equest s t he per mi t  i ncl udi ng,  at  mi ni mum,  a conci se 
st at ement  of  t he pur pose of  t he r equest ,  t he annual  
vol ume of  wat er  t o whi ch t he r equest  appl i es and t he 
number  of  year s t he pet i t i oner  seeks f or  t he appr oval  
or  per mi t  t o r emai n i n ef f ect .   I n addi t i on,  sai d 



No.  2009AP2021   

 

5 
 

pr ovi des t hat  a per mi t  may not  be gr ant ed " i f  t he net  ef f ect  

woul d be adver se t o Lake Beul ah or  t he publ i c heal t h,  comf or t ,  

conveni ence,  and wel f ar e of  t he Di st r i ct . "   Addi t i onal l y,  t he 

or di nance does not  al l ow LBMD t o gr ant  a per mi t  f or  a di ver si on 

" unl ess a vol ume of  wat er  equal  t o at  l east  95% of  t he wat er  

act ual l y di ver t ed or  t r ansf er r ed i s r et ur ned t o t he Hydr ol ogi c  

Basi n"  i n a manner  t hat  mi t i gat es adver se ef f ect s.  

¶6 The Vi l l age began const r uct i ng Wel l  No.  7 i n 2006 

af t er  r ecei v i ng t he 2005 per mi t  f r om t he DNR.   The Vi l l age has 

been oper at i ng Wel l  No.  7 s i nce August  1,  2008.    

¶7 The par t i es do not  di sput e t hat  Wel l  No.  7 i s wi t hi n 

t he Lake Beul ah Hydr ol ogi c Basi n as t hat  t er m i s def i ned i n t he 

or di nance.   However ,  shor t l y af t er  LBMD enact ed t he or di nance,  

t he Vi l l age i nf or med LBMD t hat  t he Vi l l age bel i eved t hat  LBMD 

l acked t he l egal  aut hor i t y t o pr omul gat e t he or di nance and,  i n 

                                                                                                                                                             
pet i t i on must  i ncl ude a t hor ough envi r onment al  st udy 
of  t he pr oposed use or  act i on wi t h emphasi s on t he 
pot ent i al  i mpact s of  such use or  act i on on t he 
f ol l owi ng:  Lake Beul ah;  gr oundwat er  and sur f ace wat er  
cont r i but i ng t o Lake Beul ah;  wet l ands adj acent  t o Lake 
Beul ah or  any sur f ace wat er  t r i but ar y t o Lake Beul ah;  
pr i vat e wel l s i n t he Di st r i ct ;  and gr oundwat er  
suppl y i ng any pr i vat e wel l  i n t he Di st r i ct .   
Pet i t i oner  may r equest  an oppor t uni t y t o t est i f y and 
pr esent  evi dence at  a hear i ng conduct ed by t he Boar d 
of  Commi ssi oner s.   The per mi t  shal l  be gr ant ed onl y 
upon t he maj or i t y deci s i on of  t he Boar d of  
Commi ssi oner s based upon t he [ pr escr i bed]  
pr ocedur e[ s] .  
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any event ,  accor di ng t o Wi s.  St at .  § 33. 22( 4) , 7 LBMD coul d not  

exer ci se i t s power s i n an i ncor por at ed muni ci pal i t y such as t he 

Vi l l age wi t hout  t he muni ci pal i t y ' s consent .    

¶8 Gi ven t he Vi l l age' s posi t i on,  on Jul y 22,  2008,  LBMD 

sought  a decl ar at or y j udgment  i n t he Wal wor t h Count y Ci r cui t  

Cour t  pr ovi di ng t hat  t he or di nance was val i d and enf or ceabl e as 

t o t he Vi l l age.   The Vi l l age moved f or  summar y j udgment  ar gui ng 

t hat ,  under  Wi s.  St at .  § 33. 22,  LBMD l acked t he aut hor i t y t o 

enact  an or di nance r egul at i ng t he Vi l l age and al so l acked t he 

aut hor i t y t o exer ci se i t s power s ext r at er r i t or i al l y .   Fur t her ,  

t he Vi l l age ar gued t hat  t he or di nance was pr eempt ed by st at e 

l aw.   The Wal wor t h Count y Ci r cui t  Cour t ,  t he Honor abl e Rober t  J.  

Kennedy pr esi di ng,  gr ant ed t he Vi l l age' s mot i on f or  summar y 

j udgment  and dec l ar ed t he or di nance " voi d and unenf or ceabl e i n 

t hat  i t  conf l i c t s wi t h st at e l aw, "  and al so " i nval i d as appl i ed 

t o t he Vi l l age. "    

¶9 LBMD appeal ed,  and t he cour t  of  appeal s af f i r med on 

t he basi s t hat  t he or di nance i s  pr eempt ed by s t at e l aw.   The 

cour t  of  appeal s not ed t hat  t he l egi s l at ur e gr ant ed t he DNR 

br oad aut hor i t y t o r egul at e wat er s of  t he st at e i n Wi s.  St at .  

                                                 
7 Wi sconsi n St at .  § 33. 22( 4)  pr ovi des i n r el evant  par t :  

" Di st r i ct s shal l  not  exer ci se t he t own sani t ar y di st r i ct  power s 
aut hor i zed under  sub.  ( 3)  wi t hi n t he boundar i es of  an 
i ncor por at ed muni ci pal i t y unl ess t he gover ni ng body of  t he 
muni ci pal i t y consent s. "  

LBMD was or i gi nal l y a sani t ar y  di st r i ct  encompassi ng t he 
ar ea ar ound Lake Beul ah,  and i n 1995 t he Town of  East  Tr oy 
conver t ed t he sani t ar y di st r i ct  i nt o a l ake di st r i ct ,  LBMD,  
pur suant  t o Wi s.  St at .  § 33. 235( 1m) .   
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chs.  280 and 281.   Lake Beul ah Mgmt .  Di st .  v.  Vi l l .  of  E.  Tr oy,  

2010 WI  App 127,  ¶¶12- 13,  329 Wi s.  2d 641,  791 N. W. 2d 385.   The 

l egi s l at ur e expl i c i t l y  st at ed t hat  i t s goal  was " t o cr eat e a 

' compr ehensi ve pr ogr am under  a s i ngl e st at e agency f or  t he 

enhancement  of  t he qual i t y management  and pr ot ect i on of  al l  

wat er s of  t he st at e. ' "   I d. ,  ¶13 ( quot i ng Wi s.  St at .  § 281. 11) .   

The cour t  of  appeal s appl i ed t he t est  f or  pr eempt i on set  f or t h 

i n DeRosso Landf i l l  Co. ,  I nc.  v.  Ci t y of  Oak Cr eek,  200 

Wi s.  2d 642,  651- 52,  547 N. W. 2d 770 ( 1996) ,  and concl uded t hat  

" t he Or di nance l ogi cal l y conf l i c t s wi t h,  def eat s  t he pur pose of ,  

and vi ol at es t he spi r i t  of  t he l egi s l at ur e' s  del egat i on of  

aut hor i t y t o t he DNR, "  and t hus i s pr eempt ed.   Lake Beul ah Mgmt .  

Di st .  v.  Vi l l .  of  E.  Tr oy,  329 Wi s.  2d 641,  ¶17.  

¶10 LBMD pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   We r evi ew whet her  t he or di nance i s pr eempt ed by st at e 

l aw. 8  

I I .  ANALYSI S 

¶11 " The quest i on of  whet her  a st at ut e pr eempt s a 

muni ci pal  or di nance r ai ses a quest i on of  l aw whi ch we r evi ew 

i ndependent l y,  benef i t t i ng f r om t he anal yses of  t he c i r cui t  

cour t  and t he cour t  of  appeal s. "   DeRosso,  200 Wi s.  2d at  652.  

 ¶12 LBMD' s ar gument  r egar di ng pr eempt i on i s r el at ed t o t he 

Vi l l age' s ar gument  i n a r el at ed case bef or e t hi s cour t  r egar di ng 

                                                 
8 The par t i es al so addr ess LBMD' s aut hor i t y t o enact  t he 

or di nance and enf or ce i t  as t o t he Vi l l age.   Because we concl ude 
t hat  t he or di nance i s pr eempt ed by st at e l aw,  we do not  addr ess 
t he ar gument s r egar di ng LBMD' s aut hor i t y.  
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LBMD' s chal l enge t o t he 2005 per mi t  f or  Wel l  No.  7.   See Lake 

Beul ah Mgmt .  Di s t .  v.  Dep' t  of  Nat ur al  Res.  ( DNR) ,  2011 WI  54,  

__ Wi s.  2d __,  __ N. W. 2d __.   I n t hat  case,  t he Vi l l age ar gued 

t hat  wher e no f or mal  envi r onment al  r evi ew or  f i ndi ngs ar e 

r equi r ed,  t he DNR l acked t he aut hor i t y t o consi der  t he i mpact  of  

a pr oposed hi gh capaci t y wel l  f or  whi ch a per mi t  i s  r equi r ed 

under  Wi s.  St at .  § 281. 34( 2) .   I d. ,  ¶28.   I n t hi s case,  LBMD 

ar gues t hat  i f  t he DNR does not  have t he aut hor i t y t o consi der  

t he i mpact  of  a pr oposed wel l  on Lake Beul ah,  t hen t he or di nance 

cannot  conf l i c t  wi t h t he DNR' s r egul at or y aut hor i t y f or  hi gh 

capaci t y wel l s i n Wi s.  St at .  ch.  281.   Si gni f i cant l y,  LBMD 

conceded i n i t s br i ef s,  and at  or al  ar gument ,  t hat  i f  t he DNR 

does have t he aut hor i t y t o consi der  t he i mpact  of  a pr oposed 

hi gh capaci t y wel l  on wat er s of  t he st at e such as Lake Beul ah,  

t hen t he or di nance conf l i c t s wi t h t he st at e st at ut e pr ovi di ng 

such aut hor i t y,  Wi s.  St at .  ch.  281.  

 ¶13 The Vi l l age ar gues t hat  t he st at ut or y f r amewor k 

di r ect i ng t he DNR t o r egul at e and i ssue per mi t s f or  hi gh 

capaci t y wel l s pr ecl udes conf l i c t i ng l ocal  r egul at i on.   The 

Vi l l age asser t s t hat  t he or di nance' s per mi t t i ng f r amewor k,  whi ch 

i mposes r equi r ement s on wel l s aut hor i zed by t he st at ut e and t he 

DNR,  conf l i c t s wi t h and cont r avenes t he st at ut e.   For  exampl e,  

t he Vi l l age not es t hat ,  accor di ng t o i t s i nt er pr et at i on of  t he 

st at ut e,  t he per mi t t i ng f r amewor k r equi r es envi r onment al  r evi ew 

onl y f or  t hr ee speci f i c  cat egor i es of  wel l s wi t h a capaci t y of  

bet ween 100, 000 and 2, 000, 000 gal l ons per  day ( gpd) ,  and wel l s 

wi t h a capaci t y of  over  2, 000, 000 gpd,  and t he or di nance 
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pur por t s t o r equi r e envi r onment al  r evi ew f or  wel l s when t hat  i s  

not  r equi r ed by t he st at ut e.   The Vi l l age f ur t her  ar gues t hat  

t he 2005 per mi t  f or  Wel l  No.  7 pr ovi des a speci f i c  exampl e of  

t he or di nance' s conf l i c t  wi t h t he st at ut e because,  whi l e t he DNR 

aut hor i zed Wel l  No.  7,  t he or di nance pur por t s t o r equi r e an 

addi t i onal  per mi t  and woul d al so pr ohi bi t  t he wel l  as i t  

cur r ent l y oper at es because t he Vi l l age does not  r et ur n t he wat er  

t o Lake Beul ah.   

¶14 We addr essed t he quest i on of  t he DNR' s aut hor i t y and 

dut y t o consi der  t he pot ent i al  har m t o wat er s of  t he st at e when 

eval uat i ng an appl i cat i on f or  a pr oposed hi gh capaci t y wel l  i n a 

r el at ed case i n whi ch LBMD chal l enged t he DNR' s deci s i on t o 

i ssue t he 2005 per mi t  f or  Wel l  No.  7.   Lake Beul ah Mgmt .  Di st .  

v.  DNR,  __ Wi s.  2d __,  ¶¶1- 5.   I n t hat  case,  we hel d t hat  " t he 

DNR has t he aut hor i t y and a gener al  dut y t o consi der  whet her  a 

pr oposed hi gh capaci t y wel l  may har m wat er s of  t he st at e. "   I d. ,  

¶3 ( f oot not e omi t t ed) .   Gi ven our  hol di ng i n Lake Beul ah 

Management  Di st r i ct  v.  DNR,  and despi t e LBMD' s concessi on not ed 

her ei n t hat  i t s or di nance,  based on our  hol di ng,  conf l i c t s wi t h 

and i s pr eempt ed by Wi s.  St at .  ch.  281,  we f eel  i t  i s  

appr opr i at e t o exami ne i ndependent l y t he i ssue.   I s t he 

or di nance pr eempt ed by t he l egi s l at ur e' s gr ant  of  aut hor i t y t o 

t he DNR t o r egul at e wel l s and manage and pr ot ect  wat er s of  t he 

st at e pur suant  t o Wi s.  St at .  ch.  281?  

¶15 Local  r egul at i on i s pr eempt ed by st at e l aw when " ( 1)  

t he l egi s l at ur e has expr essl y wi t hdr awn t he power  of  

muni ci pal i t i es t o act ;  ( 2)  i t  l ogi cal l y conf l i c t s wi t h st at e 



No.  2009AP2021   

 

10 
 

l egi s l at i on;  ( 3)  i t  def eat s t he pur pose of  st at e l egi s l at i on;  or  

( 4)  i t  v i ol at es t he spi r i t  of  st at e l egi s l at i on. "   DeRosso,  200 

Wi s.  2d at  651- 52 ( f oot not es omi t t ed) .   Exami ni ng t he or di nance 

i n l i ght  of  t he l egi s l at ur e' s del egat i on of  aut hor i t y t o t he DNR 

t o r egul at e wel l s,  we concl ude t hat  i t  i s  pr eempt ed based on t he 

second,  t hi r d,  and f our t h pr ongs of  t he DeRosso t est .    

¶16 The or di nance l ogi cal l y conf l i c t s wi t h t he 

l egi s l at ur e' s f r amewor k di r ect i ng t he DNR t o r egul at e hi gh 

capaci t y wel l s and al so gr ant i ng t he DNR t he aut hor i t y t o manage 

wat er s of  t he st at e.   The l egi s l at ur e has chosen t he DNR t o 

" ser ve as t he cent r al  uni t  of  st at e gover nment  t o pr ot ect ,  

mai nt ai n and i mpr ove t he qual i t y and management  of  t he wat er s of  

t he st at e,  gr ound and sur f ace,  publ i c and pr i vat e. "   Wi s.  St at .  

§ 281. 11.   The l egi s l at ur e has f ur t her  pr ovi ded t hat  t he pur pose 

of  Wi s.  St at .  ch.  281 i s " t o or gani ze a compr ehensi ve pr ogr am 

under  a s i ngl e st at e agency f or  t he enhancement  of  t he qual i t y 

management  and pr ot ect i on of  al l  wat er s of  t he st at e. "   I d.   The 

f r amewor k f or  t he compr ehensi ve pr ogr am wi t hi n whi ch t he DNR 

r egul at es hi gh capaci t y wel l s i s set  f or t h i n Wi s.  St at .  

§ 281. 34 and § 281. 35.     

¶17 Thi s case pr ovi des an exampl e of  how t he or di nance 

r uns count er  t o t he st at e st at ut e.   The DNR has i ssued a per mi t  

t o t he Vi l l age t o oper at e Wel l  No.  7 pur suant  t o Wi s.  St at .  

§ 281. 34( 2) .   The or di nance pur por t s t o r equi r e an addi t i onal  

per mi t  f r om LBMD,  whi ch woul d r equi r e t he submi ssi on of  

i nf or mat i on i n addi t i on t o what  t he Vi l l age was r equi r ed t o 

submi t  t o t he DNR,  and woul d act ual l y pr ohi bi t  Wel l  No.  7 f r om 
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oper at i ng as i t  cur r ent l y does,  because t he Vi l l age does not  

r et ur n t he wat er  t o t he Lake Beul ah Hydr ol ogi c Basi n.    

¶18 For  t he same r eason,  t he or di nance f r ust r at es t he 

l egi s l at ur e' s pur pose i n cr eat i ng a compr ehensi ve r egul at or y 

scheme under  t he DNR.   As we have expl ai ned i n a s i mi l ar  

cont ext ,  i f  a l ocal  or di nance pr ohi bi t s what  t he DNR has 

aut hor i zed pur suant  t o t he st at ut es,  i t s  r ul es,  and i t s r ol e as 

manager  of  wat er  r esour ces,  t hat  or di nance i s pr eempt ed because 

i t  f r ust r at es t he pur pose of  t he st at e l aw.   Wi s.  Envt l .  Decade,  

I nc.  v.  Dep' t  of  Nat ur al  Res. ,  85 Wi s.  2d 518,  535- 36,  271 

N. W. 2d 69 ( 1978)  ( " Al l owi ng t he Ci t y of  Madi son t o pr event  

t r eat ment  whi ch t he DNR has aut hor i zed,  and t her eby f r ust r at e 

t he [ DNR' s]  pr ogr am of  wat er  r esour ce management ,  def eat s c l ear  

l egi s l at i ve pur pose t o est abl i sh t he [ DNR]  as ' t he cent r al  uni t  

of  st at e gover nment '  wi t h ' gener al  super vi s i on and cont r ol  over  

t he wat er s of  t he st at e. ' " ) .  

¶19 The per mi t t i ng scheme t hat  t he or di nance i mposes i n 

addi t i on t o t he compr ehensi ve per mi t t i ng scheme i n Wi s.  St at .  

§ 281. 34 and § 281. 35 does not  mer el y pr ovi de addi t i onal  

r equi r ement s,  but  as t hi s case demonst r at es,  may pr ohi bi t  t he 

oper at i on of  a hi gh capaci t y wel l  t hat  i s  aut hor i zed by t he DNR 

under  t he st at ut e.   Wher e t he l egi s l at ur e has " adopt ed a compl ex 

and compr ehensi ve st at ut or y st r uct ur e, "  an or di nance t hat  r uns 

count er  t o t hat  st r uct ur e v i ol at es t he spi r i t  of  t he l egi s l at i on 

and i s pr eempt ed.   DeRosso,  200 Wi s.  2d at  652 n. 8 ( quot i ng 

Anchor  Sav.  & Loan Ass' n v.  Equal  Oppor t uni t i es Comm' n,  120 

Wi s.  2d 391,  397,  355 N. W. 2d 234 ( 1984) ) .       
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I I I .  CONCLUSI ON 

¶20 We concl ude t hat  t he or di nance i s i nval i d because i t  

conf l i c t s wi t h,  def eat s t he pur pose of ,  and vi ol at es t he spi r i t  

of  t he l egi s l at ur e' s del egat i on of  aut hor i t y t o t he DNR t o 

r egul at e hi gh capaci t y wel l s i n Wi s.  St at .  § 281. 11 and § 281. 12 

and i t s cr eat i on of  a compr ehensi ve per mi t t i ng f r amewor k f or  

hi gh capaci t y wel l s i n Wi s.  St at .  § 281. 34 and § 281. 35.   Thus,  

t he or di nance i s pr eempt ed by st at e l aw.  

¶21 Ther ef or e,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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